DEFENSE FINANCE AND ACCOUNTING SERVICE

1931 JEFFERSON DAVIS HIGHWAY
ARLINGTON, VA 22240-5291
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DFAS- HQ/F

MEMORANDUM FOR DIRECTOR, DEFENSE FINANCE AND ACCOUNTING SERVICE

- CLEVELAND CENTER

DIRECTOR, DEFENSE FINANCE AND ACCOUNTING SERVICE
- DENVER CENTER

DIRECTOR, DEFENSE FINANCE AND ACCOUNTING SERVICE
- INDIANAPOLIS CENTER

DIRECTOR, DEFENSE FINANCE AND ACCOUNTING SERVICE
- KANSAS CITY CENTER

SUBJECT: Update to the Department of Defense Financial
Management Regulation (DoDFMR), Volume 7, Part B,
Victims of Abuse (DFAS Item D-8)

This is interim change R7-94 to the DoDFMR, Vol 7B. The
effective date of this change is as indicated on the revised
paragraphs.

We have evaluated your comments on the draft change to the
DoDFMR, Vol 7B. The attached final version of the change
includes your comments where appropriate. Assignment of an
interim change number is your authority to initiate a procedural
modification to facilitate this change.

We have determined that this policy change does not require
a change to the current pay system. Centers are advised to make
DFAS-Headquarters (FM) an information addressee on implementing
fielc procedures. For the Denver Center, use the attached to
initiate the formal printed change to the DoDMFR.

Our point of contact, Mr. Roger Castillo, may be reached at
DSN 332-5275 or Commercial (703) 602-5275. Our FAX number is
DSN 332-5271 or Commercial (703) 602-5271.

(‘.

7 aris
Michael E. Wilson

Deputy Director for Finance

Attachments:
As stated

cc: USD(P&R)
DGC (F)
DFAS-DE/DG
Service Liaisons
USCG/NOAA/PHS Liaisons
DRAS-PM



DFAS Item # D-8
Interim Change R7-94

1. Add Tab A to Volume 7, Part B.
2. Add the following new bibliography.
Paragraph
Part Eleven-Miscellaneous
Payments

Chapter 1 - Victims of Abuse
Retirement Eligible Members 110101

Citation'

Public Law 102-484,
23 Oct 1992,
Sec. 653

Public Law 103-160,
30 Nov 1993,
Sec. 555



PART ELEVEN

MISCELLANEOUS PAYMENTS

CHAFPTER 1

Victims of Abuse—-Retirement-Eligible Members

110101. Background.

Section 653, Public Law 102-484 authorizes
various benefits for the spouses and former
spouses of retirement-eligible members who lose
eligibility for retired pay as a result of misconduct
involving abuse of dependents. Generally, the
spouses and former spouses are provided the
same rights and benefits that they would have had
if there had been no abuse and the member had
retired under normal circumstances.

110102. Definitions

a. The definitions in 10 US.C. 1408,
Former Spouse Payments From Retired Pay, which
are found in Part Six, Chapter 3, apply to this
chapter unless otherwise noted.

b. Dependent Child. Dependent child
means an unmarried legitimate child, including an
adopted child or stepchild of the member or
former member who-

c. Is under 18 years of age;

(1) Is incapable of self-support because
of a mental or physical incapacity that existed
before becoming 18 years of age and is dependent
on the member or former member for over one-
half of the child’s support; or

(2) 1f enrolled in a full-time course of
study in an institution of higher education
recognized by the Secretary of Defense for these
purposes, is under 23 years of age and is
dependent on the member or former member for
over one-half of the child’s support.

110103. Eligibility
DFAS will pay the eligible spouse or
former spouse under the following conditions:

a. A court order provides (in the same
manner applicable to division of property) for the
payment of an amount from the disposable retired
pay of a member or former member to the spouse
or former spouse. The court order must satisfy the
requirements of 10 U.S.C. 1408(a)(2). Generally, it
must be a final decree of divorce, dissolution,
annulment, or legal separation issued by a court,

or a court-ordered, ratified, or approved property
settlement incident to such a decree; and it must
specifically provide for the payment of an amount,

in dollars or as a percentage of -
disposable retired pay, from the disposable retired
pay of a member to the spouse or former spouse
of that member.

b. A member or former member, while a
member of the armed forces and after becoming
eligible to be retired from the armed forces on the
basis of years of service, has eligibility to receive
retired pay terminated as a result of misconduct
while a member involving abuse of the spouse or
dependent child. The eligibility of the member to
receive retired pay as determined by the Secretary
concerned is considered terminated effective upon
the approval of the court martial sentence
terminating retired pay eligibility; and

¢. The spouse or former spouse—

(1) Was the victim of the abuse and was
married to the member or former member at the
time of that abuse; or

(2) Is a natural or adopted parent of a
dependent child of the member or former member
who was the victim of the abuse; and

d. The spouse or former spouse to whom
payments are to be made was married to the
member for a period of 10 years or more during
which the member performed at least 10 years of
service creditable in determining the member’s
eligibility for retired pay.

e. If the punishment that results in the
termination of eligibility to receive retired pay is
later remitted, set aside, or mitigated to a
punishment that does not result in termination of
eligibility, benefits to the eligible dependent under
this chapter that are based on the punishment so
vacated, set aside, or mitigated shall cease. Such
benefits cease effective on the first day of the first
month after the month the Secretary concerned
notifies the recipient, in writing, that benefits
cease. The recipient may not be required to repay .



the benefits received before that effective date,
excluding any erroneous payments.

110104. Application for Payment

An eligible spouse or former spouse must
apply for payment from the proper DFAS Center,
in the same manner as an application for former
spouse payments from retired pay, set out in Part
Six, Chapter 3.

110105. Method of Payment

a. The Secretary concerned shall determine
and certify the amount of the monthly retired pay
that the member or former member would have
been entitled to receive as of that date of
certification (that is, including any cost-of-living
increases to retired pay through the date of
certification)—

(1) If the member or former member’s
eligibility for retired pay had not been terminated;
and

(2) If, in the case of a member or former
member not in receipt of retired pay immediately
before that termination of eligibility for retired
pay, the member or former member had retired on
the effective date of that termination of eligibility.

b. When certifying retired pay of a
member separated for misconduct involving abuse
of a dependent, the Secretary concerned shall
ignore reductions in grade and forfeitures of pay
or retired pay resulting from the administrative
separation or court-martial resulting from the
misconduct.

c. The amount certified by the Secretary
concerned shall be deemed to be the disposable
retired pay of the member for the purposes of this
provision. The total amount payable under this
provision may not exceed 50 percent of such
disposable retired pay.

d. A court order may provide that
whenever retired pay is increased under 10 US.C.
1401a (or any other provision of law), the amount
payable under the court order to the spouse or
former spouse of a member or former member
shall be increased at the same time and by the
percent by which retired pay would have
increased if the member or former member were
receiving retired pay.

e. Payments shall not be made more
frequently than once a month.

f. The effective date for computing retired
pay shall be the date that the sentence terminating
eligibility for retired pay is approved by the
appropriate official.

g. Payments terminate under the terms of
the applicable court order, but not later than the
date of the death of the member or former
member or the date of death of the spouse or
former spouse to whom payments are being made,
whichever occurs first.

h. Payments made to an eligible spouse on
the basis of being the natural or adopted parent of
a dependent child who was the victim of abuse
shall not cease solely because the dependent child
is no longer considered a dependent child; that is,
paym.nt requires only that the child was
dependent at the time of the abuse, and not
necessarily at the time of payment.

i. If a former spouse receiving payments
under these conditions marries again after the
payments begin, the eligibility of the spouse to
receive further payments terminates on the date of
the marriage. In the event of termination of that
marriage by death, annulment, or divorce,
payments resume as of the first day of the month
in which the marriage is terminated. The monthly
amount shall be the amount that would have been
paid if the continuity of the payments had not
been interrupted by the marriage.

j- Payments shall be made out of funds in
the Department of Defense Military Retirement
Fund. :

k. A spouse or former spouse, while
receiving payments under this chapter, is entitled
to medical, dental, commissary, exchange, and
other benefits as though the member or former
member were entitled to retired pay.

1. A dependent child who was a member
of the household of the member or former member
at the time of the misconduct is entitled to
medical, dental, commissary, exchange, and other
benefits as though the member or former member
were entitled to retired pay.

m. No payments under this chapter accrue
for periods before 23 October 1992.



n. Tax liability for payments under this
chapter is the responsibility of the spouse or
former spouse who receives the payments.



