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I.  Introduction - Get out your highlighters, page tabs and paperclips.  The following commentary is one practitioner's perspective on how to navigate the JER successfully, find the lost nuggets buried in hidden nooks and crannies, and get the answer you need.

PRIVATE 
II.  The Directive - 5500.7 and the ForewordIItc  \l 1 ".seq level1 \h \r0 

seq level2 \h \r0 GOVERNMENT VEHICLES "


PRIVATE 
A.  The Directive was required jurisdictionally for promulgation of the Regulation.



1.  Don't throw it away.  It contains critical material.



2.  Application to enlisted personnel - Para. B.1.a. and b., p. 2.  




a.  Makes OGE rules applicable to enlisted personnel.




b.  Makes federal conflict of interest statutes applicable to enlisted personnel.  18 U.S.C. §§ 208; 209.  NOTE:  As a result these are now only enforceable as violations of Article 92 and may not be assimilated under Article 134(3).



3.  The Directive makes 5500.7-R punitive under the UCMJ - 




Para. B.2.a., p. 2.





"The prohibitions and requirements printed in bold italics  . . . are general orders and apply to all military members without further implementation.  Violations may result in prosecution under the UCMJ . . . as well as adverse administrative action and other adverse action authorized by United States Code or Federal regulations."   


B.  The Foreword contains additional jurisdictional material.  As of August 30, 1993 all 


service regulations that overlap with JER subjects must be read in light of this statement:

"All DoD component regulations implementing these cancelled DoD Directives, and all provisions of other DoD Component regulations, directives, instructions, or other policy documents that are not consistent with this Regulation will be cancelled."

III.  Chapter 1 - General Information
A.  Purpose - Para. 1-100.  Consistent with the Foreword, confirms that 5500.7-R is the single source of guidance for standards of conduct, financial disclosure, post employment and ethics training guidance.


B.  Definitions

1.  1-202 - Agency Designee.  This is a critical term.  It is the first-line supervisor, an individual who has responsibility for many JER decisions.

2.  1-211 - DoD Employee.  Generally, anyone performing a federal function.  If you have responsibility for USAR or NG personnel, note 1-211d. and e. 



Although this is just a definition, it is also an important jurisdictional limitation.



3.  1-214 - Ethics Counselor.  Note that you need a written delegation from 


your SJA or head of office to perform these functions.  This paragraph also

explicitly states that attorney-client privilege does not apply to communications with an Ethics Counselor.



4.  1-219 - Head of DoD Component Command or Organization.  This title

applies to anyone who holds independent operational command.  At a minimum, someone who has BCD Special UCMJ authority fits this definition.

5.  1-232 - Special Government Employee.  Become familiar with this term.  Do not use this paragraph as original authority.  Refer to 18 U.S.C. § 202.


C.  Responsibilities

1.  1-404 - Command responsibility for the ethics program.  Ethics programs are often managed by lawyers, but in the end this is a command program.

2.  1-408 - Supervisor duties.  Among other things, supervisors should be making a conscious decision as to who must file financial disclosure reports and attend annual ethics training.



3.  1-412 - Minimal list of Ethics Counselor duties.  There's really more to it.



4.  1-413 - Inspector General duties.  Does your command have this level of



liaison with its IG?  Do you train IGs on the JER?



5.  1-415 - Administrative and personnel offices are required to identify and 



annotate financial disclosure filers as part of their records process.  .

IV.  Chapter 2 - Standards of Conduct (The "OGE" Rules)   


A.  General observations.

1.  The reprint of the OGE Rules has errors.  ( I know, because I'm the one who typed it originally.)



2.  The changes to the OGE Rules have not been uniformly tracked in the JER 



changes.  I suggest you pull this section out, insert a current version and maintain



it independently.


B.  General Provisions - Subpart A.



1.  .101(b) - General Principles.  In fact, this is the Executive Order upon

which the OGE Rules are based, E.O. 12674.  It is stand alone authority and may be cited as such.

2.  .104 - Details.  The 'When in Rome' section, use the agency-specific ethics rules where you are assigned.



3.  .105 - Supplemental Regulations.  You and your command may not

supplement the OGE Rules.  But see, .105(c)(1) & (2).  These sections give you considerable latitude to issue implementing instructions (which, if crafted



carefully, may be enforceable lawful orders).



4.  .105(c)(3) - Independent Agency Authority.  Use this section

aggressively.  See also, DA Pam 27-21, Administrative and Civil Law Handbook, para. 1-7 for an excellent discussion of the basis of inherent command authority.  (attached as an appendix to this outline)



5.  .107 - Ethics Advice.  This is the "Ethics Magistrate" section.  Ethics



Counselors have the discretion to find facts and dispose of questions arising



under the OGE rules.


C.  Gifts From Outside Sources - Subpart B



1.  .202 - General Standards.  This section is often ignored.  Don't fall into

that habit.  Your answer may be here (note .202(c)(5))--Vendor promotional training.)



2.  .203 - Definitions.  Check the definitions section of OGE Rules first.  

They frontload substantive law in the definitions, as in these definitions of "non-gifts."




a.  .203(b)(2) - The cheap and worthless rule.  You'll use it often.

b.  .203(b)(4) - Highlight last phrase.  Note overlap with .204(c).  Use these two rules as a unitary whole and you can resolve most discount issues.

c.  .203(b)(5) - Contests and prizes.  Lots of fact-specific questions arise under this section.  Note that this is really a fiscal issue and that OGE is not authoritative on fiscal issues. 

d.  .203(b)(7) - Resolves local travel issues--that is short rides provided by or given to contractors.  Have your contracting personnel cover this in contract requirements and avoid many issues.




e.  .203(b)(8) - Use agency gift acceptance authority aggressively.

f.  .203(f)(1) - This is an important rule for general analysis and is often overlooked.  Helpful in gifts to commander's spouse.

3.  .204 - Gift Exceptions.  People often call these "the rules on gifts."  WRONG!  Practice client control; insist in calling them exceptions to the rule.




a.  .204(b), example 2 - Highlight "As evidenced . . ."  This important 




example operates as a rule.




b.  .204(c), example 2 - OGE used San Antonio golf courses for this




example.  Don't attempt to work around this fact pattern.




c.  .204(g)(4) & (6) - Note these sections.  I often get calls that are

answered directly by them.  Also, be sure that you have the current version of .204 in your book (otherwise you'll miss the 100/260 modification.)



4.  .205(c) - Disposal of Improper Gifts - This is the second part of your



"Ethics Magistrate" authority.  Use it.  This section enables you to convert a 



gift which was intended to be personal into a gift to the agency.  See .203(b)(8)

D.  Gifts Between Employees - Subpart C

1.  .303(a) - Little known and never used--a "carpool or other such mutual arrangement" is not a gift from a subordinate.  Would this apply to sharing meal expenses while on TDY?  Give preference to DoD fraternization rules here.

2.  .303(b) - Highlight this section.  Note that it explicitly cross-indexes with .203(f)--just in case you didn't believe that was a rule of general application.



3.  .303(f) - Highlight the last two lines.  This is mandatory in a gift



solicitation.  It's not an option.


E.  Conflicting Financial Interests - Subpart D



1.  Be aware the 1989 Ethics Reform Act gave the Office of Government Ethics



the power to define legislative terms.  This subpart is their definition of terms



under 18 U.S.C. § 208.  These definitions are perhaps more important than the



statute itself.  Further, using your power under .107 to interpret OGE rules, you



are, de facto, making binding decisions on a statutory application.



2.  .402(b)(1) - Direct and Predictable.  This is the conceptual basis for

conflicts of interest.  Study the material on pages 20-17 and 20-18 carefully.  Highlight the first sentence at the top of p. 20-18; .402(b)(1)(ii)

3.  .402(b)(2), example 2.  The indirect interests of a spouse.  This example operates as a rule.  It is counter-intuitive, but will resolve some your more difficult issues.

4.  .402(d) - Waivers.  Make a marginal note to cross-reference to 5 C.F.R. § 2640 and to JER para. 5-302.


F.  Impartiality in Performing Official Duties - Subpart E  (better titled, "Appearance of


 Impropriety")

1.  .501 - Highlight "if he determines . . . "  This is the infamous self-identification section.  Make a note to cross-index this .502(c) and highlight the last half of the first sentence.  Here, OGE resurrects the agency's independent power to make determinations under this subpart.



2.  .502 - This is a rule of general application and may be used effectively in

conjunction with 2635.702.  OGE has done it (but they didn't tell you).  Use .502 as the measuring stick to assess whether specific conduct is objectionable under any other section of the OGE rules.

3.  2635.502(d) - Note that resolution of .502 problems can be managed locally.  This is where the power of the agency designee may be greatest.

G.  Seeking Other Employment - Subpart F.  This subpart functionally merges with 18 U.S.C. § 208, negotiation for employment.


H.  Misuse of Position - Subpart G



1.  .702 - One of the most heavily used rules.  

a.  .702(a)  Note that it includes solicitation of subordinates, and is unrestricted.  It covers any improper official solicitation.  Harmonizes well with augmentation rules and agency gift acceptance rules.  Cross-index to .201(c)(2).




b.  .702(b)  Recommendations.  Highlight the last sentence.

c.  .702(c), example 3.  Official acknowledgment of a historical fact.  This also operates as a rule and has many general applications.




d.  .702(e)  Allows use of military rank in personal activity.  This allows




"Captain, U.S. Navy," but not "Commander, U.S.S. Enterprise."

2.  .705(b) - Use of subordinate time.  Highlight.  This rule needs constant emphasis in most commands.  Cross-index to 3-305b.


H.  Outside Activities - Subpart H

1.  .801(d) - Only use this section as a guide.  Go directly to the statutes for actual use and implementation.



2.  .802 - Make a marginal cross-reference note to 2635.101(b)(5).  In



conjunction with this portion of the Executive Order, this is the best authority



available for the proposition that employees must conscientiously perform

their duties.  Cross-index to 2-303.  These two paragraphs are the principle authority for regulation of outside employment.



3.  .806 - OGE has announced that it will never issue regulations on this 



subject.  Thus, JER Chapter 3 is the exclusive authority on this topic.



4.  .807(a) - Concentrate on using this paragraph as opposed to the 

remainder which is not in bold and italics.  The remainder of .807 is useful only for specific exceptions which listed below.




a.  .807(a)(2)(i)(E)(2) - This section has been rendered void by NTEU



and Sanjour v. EPA, as is example 3 at the bottom of p. 20-37.

b.  The Note on inherent educational expertise in the middle of page 20-37 should be highlighted.

c.  Tab or highlight example 2, use of officially produced material as part of larger work, on p. 20-37.  I often combine this example with a FOIA analogy.

d.  .807(a)(3), p. 20-39 - The teaching exception.  Highlight the header, drop down to example 2 and highlight that.



5.  .808 - Fundraising (The Rosetta Stone of fundraising.)

a.  .808(a)(2) - Sitting at head table or standing in a reception line in official capacity is prohibited.




b.  .808(a)(3) - Official speeches may be made at fundraisers.

c.  .808(c)(1)(ii) - Employees may not personally solicit a prohibited source.


I.  DoD Supplementation to the OGE Rules

1.  2-202a. - Often overlooked.  Cross-reference to AR 360-61, or to your service's community relations regulations.  SecNavInst 5720.44A; AFI 35-101, Public Affairs Policy and Procedure, Chapter 8.



2.  2-205 - Cross-reference to JER 5-409.



3.  2-206 - Note that, since we may not supplement OGE Rules, this is the 

only situation where prior approval for outside employment may be required.  Cross-index to 3-306.  These two paragraphs are supposed to be identical, but are not.  Use 3-306.



4.  2-300 - Gifts at ship launches and roll-outs.  Often overlooked.

5.  2-301 - Use of Electronic Resources.  This is really a fiscal rule.   Study it carefully.  It's a blueprint for useful proactive command policy.

6.  2-302a.(2) - Gambling by OWC and similar groups authorized.  Is DoD SOCO now the source for exception to policy on gambling?

7.  2-303 - Outside Employment.  Cross-reference to 2635.105(c)(3); .802 and JER 5-406.  I intended this paragraph to affirm inherent command authority.  What about outside activities that are service-discrediting?  That's left to the UCMJ. 

V.  Chapter 3 - Activities With Non-Federal Entities  (Overall, be sensitive to the fact that support to private organizations is essentially a fiscal issue.  Fiscal principles should guide your analysis of difficult questions where there is no clear authority.)

A.  The Honoraria Ban and 5 C.F.R. § 2636 is dead with respect to all General Schedule employees. If your clients include politically-appointed, senate-confirmed employees, then § 2636 still applies to them.


B.  3-201a. - Liaison Activities, the preferred method for official interface with 

private organizations.  Note that use of official travel assets is authorized under this paragraph, but not under the next one.

C.  3-202 - Official Management of Private Organizations.  Has your command forwarded requests for your docs to participate in management of standards-setting organizations?  Why not?  Do you know what your doctors are doing?

D.  3-206 - Co-sponsorship.  Consider hiring the outside organization to manage your event under a no-cost contract.  Your organization will be a lot safer and happier.

E.  3-208 - Distributing Information.  Be sure to read this together with 3-209.  Any such distribution cannot be a generic endorsement of the private organization.


F.  3-210a.(6) - Highlight this section and read  carefully.

G.  3-305b. - Read and heed.  This section is often abused.  Note that it is a lawful general order under Article 92.

H.  3-307 - Cross reference to 2-207, but use this section instead.  It is more current than 2-207, although the two sections are supposed to be identical.

I.  3-212 - Relationships governed by other authorities, such as banking, USO, labor organizations, and CFC.  Hard to find citations.  If your issue is here, you need to go here first.

J.  3-300b. - Personal participation in professional associations.  Tab this useful paragraph.

K.  3-300c. - Cross-index this to AR 360-61, Community relations or to your services comparable regulation .  Also cross-index to DoDD 1100.20.  Be sure that you have Change 1 to that Directive.

VI.  Chapter 4 - Travel Benefits

A.  Do not assume this chapter as an original source of authority for all travel issues. You will notice that it engages in restatement of other authorities, such as the JTR and JFTR.  Use those original sources instead.  


B.  4-102a. is in error.  Military members may not use this Title 5 authority.

C.  4-201a. is far from complete.  Be sure that you have all of the latest guidance when analyzing frequent flyer point issues.

D.  4-202a.(1) & (2), covering on-the-spot upgrades and upgrade coupons is accurate and useful.

E.  4-202b. is misleading, although technically correct.  It is important to know that this paragraph does not apply to frequent flyer points, bonus coupons for free tickets, or any fungible cash-equivalent benefit.

F. 4-202c. expands on 2635.203(b)(5).  This is primarily a fiscal issue.  Be sure to analyze questions arising under this paragraph using fiscal guidance.  See GAO Redbook.
VII.  Chapter 5 - Conflicts of Interest

A.  Obtain and insert 5 C.F.R. § 2640 at the head of this chapter.


B.  5-302a. has been superceded by 2640.

C.  5-302b. & c. are redundant.  Use both as a general guide, subject to the directions and preferences of your service's standards of conduct office.  Both sections are consistent, and serve the same purpose; i.e., when processing a request for an individual waiver, you are expected to fully analyze the request and prepare a record of the relevant facts.  

D.  5-400 should not be used as original authority for civilians.  Unlike other conflict of interest sections, such as 18 U.S.C. § 208, enlisted personnel are not excluded from the coverage of 18 U.S.C. § 201.  For UCMJ purposes, incorporation of § 201 clouds use of this paragraph under Article 92.

E.  5-403b.(1) inaccurately restates 18 U.S.C. § 205.  This has caused some problems in Army labor litigation.  

F.  5-408 - Is your command checking to ensure that reservists are not given assignments which conflict with their civilian employment?

G.  5-409 - Commercial Dealings Involving DoD Employees.  Compare this with 2-205.  These sections were supposed to be identical.  This section is more current.  Some harmonization with the new DoD fraternization policy may be required.  Please let us know if situations arise which suggest this paragraph needs modification. 

VIII.  Chapter 6 - Political Activities  (Ethics Counselors lack authority to render opinions on the Hatch Act.  Refer questions to the Office of Special Counsel at 1-800-854-2824.  Pass out their one-page and booklet handouts freely.)

A.  Do not rely on the Hatch Act regulations, 5 C.F.R. §734, unless you have posted the regulations based on the new Hatch Act.

B.  Section 2 of this chapter is derivative of other authority.  Use only original authority in the area of political activities.  For civilians, this is the Hatch Act and OPM implementing regulations.  For military personnel, it is DoD Directive 1344.10.


C.  Be sure that you have inserted the most current version of 1344.10 in Chapter 6.

IX.  Chapter 7 - Financial Disclosure Reports


A.  2634.201(a) - 60 day service requirement


B.  2634.202(c) - 120% of GS-15 step 1 pay definition.

C.  2634.301(a) - last sentence states requirement that underlying assets of brokerage accounts be reported.

D.  2634.309(a)(2) & (3) - Study these sections and correlate with your knowledge of separate and community property.

E.  2634.310(a)(2) - Compare "non-vested beneficial interest" in the first sentence to the third sentence of the section which declares that a defeasible interest is reportable.  Are these two sentences inconsistent?  It's my belief that OGE has misstated property law.  

F.  2634.311(c) - Use of broker's statement in lieu of reporting assets on the form directly.  A very useful section--a real timer saver.  But be sure that SSNs, account numbers, home addresses and home phone numbers are redacted.

G.  2634.602(a) - Highlight middle of first sentence.  Report is considered filed when delivered to first agency official in the handling chain.

H.  2634.605(b)(2) - Report contents may be accepted at "face value."  Use this section as an after-the-fact saver, but do not use it in your initial review.  This statement has only been honored in the breach, and certainly does not apply to Senate nomination reports.

I.  2634.904 (a)(1) - Study this paragraph carefully and craft guidance for your command that minimizes the number of OGE Form 450 filers.

J.  7-203b.(4) - Reserve General Officers are only required to file new entrant reports after they have served more than 60 days in a calendar year.

K.  7-300a.(2)(f) - Reserve officers are only required to file OGE Form 450 if they have been on active duty for more than 30 continuous days in a calendar year.

X.  Chapter 9 - Post Employment Restrictions - Office of Government Ethics letter dated February 17, 2000 is the principle authority for interpretation of 18 U.S.C. § 207. When you have a question under this statute, you should consult this letter first.  It has the force and authority of a regulation.  Note that 5 C.F.R. § 2637 only applies to individuals who left Federal Service prior to January 1, 1991.  Although it has useful, non-binding, guidance, the February 17 letter covers the same ground and should be given precedence.

XI.  Chapter 10 - Enforcement - Paragraph 10-201c. requires that an Ethics Counselor report to an appropriate investigative organization, "if the facts tend to support a violation."  This phrase is intended to allow the Staff Judge Advocate of the organization to exercise the same degree of prosecutorial discretion as in any other UCMJ-covered matter.  This discretion extends not only to whether a JER violation exists, but also to whether the alleged violation is so serious that further investigation is warranted.  As with UCMJ violations, infractions and offenses should be resolved at the lowest appropriate level, and may be resolved by administrative actions.  See, DoDD 5525.7 (22 Jan. 1985)

XII.  Appendices
A.  Do not rely on Appendix A for guidance on applicable statutes.  Consult these statutes directly to determine whether they apply to the facts under consideration.

B.  Note that Appendix C has the OGE Form 202, a reproducible form.  90% of conflict of interest referrals to the Department of Justice are not reported as required.

XIII.  CONCLUSION
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Appendix

Department of the Army Pamphlet 27-21, Administrative and Civil Law Handbook

 (15 Mar 92)

1-7  Command Authority

Congress has authorized the Secretary of the Army to assign, detail, and prescribe the duties of the members of the Army.19  Command is exercised by virtue of the office and special assignment of members of the Army holding military rank who are eligible by law to exercise command.20  Therefore, a civilian may not exercise command, and officers who are not eligible by statute may not exercise command.21  The Secretary of the Army has also established other restrictions or grounds of ineligibility to exercise command, such as being under arrest, being located at an installation where not permanently assigned, or being assigned to the general staff or Department of the Army (DA) staff agencies.22
   Command is normally connected with seniority in rank.  Thus the senior officer of a unit or at an installation who eligible for command is the commander.  Rank is the relative position or degree of precedence bestowed on military persons that confers eligibility to exercise command or authority in the military service.23  The chain of command is the fundamental organizational technique for the exercise of command and is simply the succession of commanders, superior to subordinate.  At the head of the chain of command is the President, acting as the Commander in Chief.  Staff and administrative officers are not in the chain of command.  It is Army policy that all individuals in the chain of command are delegated sufficient authority to accomplish their assigned tasks and responsibilities.24
   The actual scope of command has several sources.  Some authority is given commanders by statute,25 while most command authority is contained in various ARs.26  It is also generally accepted that commanders has the inherent power to issue orders necessary for the accomplishment of their mission or for the welfare of their troops, so long as such orders are lawful.27  the scope of command authority is also limited to the personnel and the physical facilities that make up a particular command.  Thus battalion commanders may appoint boards to investigate battalion morale, but they cannot appoint boards to investigate division morale. 




19 10 U.S.C. § 3013(g)(3)


20 AR 600-20, Army Command Policy and Procedures. para. 1-4


21 A chaplain has rank without command.  10 U.S.C. § 3581.  An officer in the Medical Department is not generally entitled to exercise command except within the Medical Department. 10 U.S.C. § 750 (1982).  Retired officers may not exercise command except when on active duty. 10 U.S.C. § 750.


22 See AR 600-20, paras. 3-11, 3-12





23 AR 600-20, para. 1-6


24 AR 600-20, para. 2-1


25 E.g., commanders are authorized by statute to administer nonjudicial punishment to members of their commands. 10 U.S.C. § 815. 


26 E.g., commands are authorized by regulations to take specific actions relating to the elimination of enlisted members. AR 635-200, Enlisted Personnel.


27 See Greer v. Spock, 424 U.S. 828 (1976); Cafeteria & Restaurant Workers Union v. McElroy, 367 U.S. 886, at 892-3 (1961).
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