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· HOW DO YOU APPROACH ETHICAL ISSUES CONCERNING MWR/MCCS?  In order to apply the Joint Ethics Regulation rules, you must know something about NAFIs, NAFs, and MWR-related programs.

I. WHAT ARE NAFs, NAFIs, and MWR (MCCS) PROGRAMS?

A. Appendix A (from the Navy OGC Deskbook) is a very good synopsis of “everything you ever wanted to know about NAFIs.”

B. DoD’s policy is to promote and provide MWR programs to ensure the well-being of its personnel.  Administration of nonappropirated funds (NAFs) which help support these programs shall be accomplished only through the auspices of a duly authorized Nonappropriated Fund Instrumentality (NAFI).  Unless otherwise exempted by DoD or Service Secretary, each NAFI will have an advisory group and joint NAFIs will have a Board of Directors.  (DoDD 1015.1; SECNAVINST 5401.2).  At least one successor NAFI will be established at DoD Component Headquarters.

C. Each Service has its own regulations governing NAFIs and MWR Programs which are based upon Statutes and DoD regulations.  
1. Appendix B contains a list of references (these are not all inclusive).  AR 215-1 contains in-depth information about MWR Activitites and NAFIs (Appendix A of that regulation contains an extensive list of references).   

2. Appendix C contains MCCS/MWR/Exchange Counsel Points of Contact for each Service.
D. The Marine Corps is unique in that it has merged Family Support Programs and MWR-related programs to form Marine Corps Community Services (MCCS).  There is a single MCCS NAFI at HQMC and a single MCCS NAFI at each installation.  Each USMC installation has an MCCS Director, who answers to the Commanding Officer.  At Headquarters Marine Corps, the Personal and Family Readiness Division (MR) [under which falls MCCS], issues policy guidance to the field.  The Marine Corps Exchanges are part of MCCS. (MCO P1700.27A)

E. Definitions. 

1. Nonappropriated Funds (NAFs):  Cash and other assets received from NAFIs from sources other than monies appropriated by the Congress of the united states.  NAFs are government funds; are used for the collective benefit of military personnel, their dependents, and authorized civlians who generated them.  These funds are separate and part from the funds recorded in the books of the Treasurer of the united States. [DoDD 1015.1, encl. (2)]

2. Nonappropriated Fund Instrumentality (NAFI):  An integral DoD organizational entity that performs an essential government function. It acts in its own name to provide or to assist other DoD organizations in providing MWR programs for military personnel and authorized civilians. It is established and maintained individually or jointly by the Heads of DoD Components. As a fiscal entity, it maintains custody of and control over its NAFs. It is also responsible for the exercise of reasonable care to administer, safeguard, preserve, and maintain prudently those appropriated fund resources made available to carry out its function. It contributes, with its NAFs to the MWR programs of other authorized organizational entities, when so authorized. It is not incorporated under the laws of any state or the District of Columbia and it enjoys the legal status of an instrumentality of the United States. [DoDD 1015.1, encl. (2)]

3. Morale, Welfare, and Recreation (MWR) Activities:  Those activities exclusive of private organzitaions as defined in DoDI 1000.15 located on military installations or on property controlled (by lease or other means) by a Military Department or furnished by a DoD contractor, which provide for the comfort, pleaseure, contentment, and mental and physical improvement of authorized DoD personnel by providing recreational and free-time programs, self-developmnet programs, resale merchandise and services, or general welfare. [DoDD 1015.1, encl. (2)]

F. MWR Programs – DoD Components shall establish MWR programs to maintain mission readiness and productivity.  DoD Components shall follow established categories of MWR programs for uniformity of funding and reporting. (DoDI 1015.10, para. 4.1; 4.3)

II. DO ETHICAL RULES APPLY TO NAFIs and THEIR EMPLOYEES?  

A. Yes.  The Joint Ethics Regulation is applicable to civilian NAF employees, who are characterized as DoD employees in the Regulation (para. 1-211.a).  NAFIs are also considered DoD components (para. 1-210).

B. NAF employees are federal employees (5 U.S.C. sec. 2105) for most purposes (but they are not Civil Service employees).

C. NAF procurement officials:
Navy:  All personnel involved in the contracting process, including drafters of purchase requests,  shall read annually and comply with DoD 5500.7-R (JER).  (BUPERSINST 7043.1B)

D. Gratuitous Service Volunteers (see 10 U.S.C. sec. 1588).  

1. 10 U.S.C. sec. 1588 provides that Service Secretaries may accept voluntary services to be provided for programs providing services to members of the armed forces and the families of such members, including the following programs:

a. Family support programs

b. Child development and youth services programs

c. Library and education programs

d. Religious programs

e. Housing referral programs

f. Programs providing employment assistance to spouses of such members

g. Morale, welfare, and recreation programs, to the extent not otherwise covered in this section. 

2. 10 U.S.C. sec. 1588 also provides that, subject to paragraph (3) below, while providing a NAFI with voluntary services or receiving (authorized) training for the position, a person shall be considered an employee of that instrumentality only for the following purposes and only with respect to services that are within the scope of the services accepted: 

a. Subchapter II of chapter 81 of title 5 (relating to compensation of nonappropriated fund employees for work-related injuries).

b. Section 2733 of this title and chapter 171 of title 28 (relating to claims for damages or loss).

Question:  (1) Are Gratuitous Service Volunteers who provide services to NAFIs  subject to the JER or are they excepted because of the language in 10 U.S.C. sec. 1588 above?  If excepted, what may an agency do regarding their conduct?

See 5 U.S.C. sec. 3111 for student volunteers – OGE has said that they are not subject to ethics laws and regulations, but government agencies may tell them how they are to conduct themselves and may refer to the ethics laws and regulations when doing so. (Government Ethics Newsgram, Spring 2000) 

E. Consultants.  

1. Unless otherwise exempted by DoD or Service Secretary, each NAFI will have an advisory group and joint NAFIs will have a Board of Directors.  (DoDD 1015.1; SECNAVINST 5401.2)

2. DoDAI (Admin Instruction) No. 2 – Employment of Experts and Consultants (6 Jan 89), provides that temporary services of experts and consultants may be used to obtain highly specialized services to improve OSD Component services and operations.  They also may be used as advisory committee consultants.  (see Sections 3109, 5308, 5532, and Ch. 51 of Title 5, U.S.C.).  

3. OGC shall provide legal guidance on matters relating to conflicts of interest.

4. Must Gratuitous Service consultants to NAFI committees and Boards file OGE 278s?  Should they also have Gratuitous Service Agreements?  AI No. 2 does not specifically address NAFIs.  Opinion:  Yes, they should.
What about business consultants to Exchanges?  In a 21 Dec 99 memo, DoDIG announced a Feb 00  audit requested by the Chairman, Special Oversight Panel on MWR Committee on Armed Services, U.S. House of Representatives, to review the propriety of military exchanges using consultants in certain instances.  The audit was to determine whether the use of consultants complies with prevailing ethics laws and regulations and whether any related procurement actions were proper.
See Appendix D for sample Gratuitous Service Agreement and Request for OGE 450.



III. FUNDING MWR NAF PROGRAMS.

A. Based on the criteria of mission essentiality and NAF revenue generating capability, each MWR  activity (i.e., cost center) is assigned to one of three categories: Category A, Mission Sustaining Activities; Category B, Basic Community Support Activities; or Category C, Revenue Generating Activities.        

A list of Marine Corps Programs within each category is provided at Appendix E.

B. Funding (appropriated and nonappropriated) is driven by the category of MWR program.  (See DoDI 1015.10)

C. Sources of Funding:  

1. MWR activities may by funded wholly with appropriated funds (APFs), primarily with nonappropriated funds (NAFs), or with any combination of APFs and NAFs [DoDI 7000.12, encl. (2)]).

2. Monetary Gifts to MWR activities:  Acceptability is analyzed using the Joint Ethics Regulation (JER) and Service regulations (see SECNAVINST 4001.2G w/ Ch.2).  

Acceptance Authority is delegated within each Service.  USMC:  Gifts to MWR not exceeding $3,000 may be accepted by the installation MCCS Director;  gifts over $3,000 may be accepted by the Director, Personal and Family Readiness Division (MCO P5800.16A. Ch. 12)

USMC:  See Appendix F for a Sample “Gift to MWR” Letter to HQMC requesting acceptance. 

3. Fund Raising to Support Command MWR-related Activities [analyze issues using both JER and Service MWR/MCCS regulations].
USMC (see MCO P1700.27A):    

a. A fundraising event is defined as any specially planned activity or event of limited duration sponsored by a MCCS or miscellaneous NAFI for the purpose of generating money to support the sponsoring NAFI.  Charitable fundraising events are specifically excluded from this definition.  

b. Fundraising events are authorized provided they are limited to authorized users of MCCS MWR activities and funds raised are used for the benefit of the activities and their authorized users.  The events must be conducted entirely on Marine Corps installations.

c. Individual Marine Corps units on DoD installations may hold fundraising events to augment their own unit funds subject to local regulations.  They must first receive permission from the local MCCS and comply with MCO P1700.27A.  Example:  a car wash during off-duty time.

See Appendices G & H for USMC Rules on Raffles and Unit Fundraising Memo. 

d. Prohibited are:  any gambling activity, including a lottery, pool, or game of chance for money or property; pull-tab bingo, sale or redemption of coupons or chits for alcoholic beverages and reduced price tobacco products. 

e. Single cause fundraising for charities may be held at MCCS joint funded activities per the JER.

f. Marine Corps Birthday Ball. 09/29/99 MARADMIN Number: 430/99 -    

SOCIAL EVENT. THE SOCIAL PORTION OF THE BALL IS THE DINNER, REFRESHMENTS, FAVORS AND MOOD/DANCE MUSIC. THESE FUNCTIONS SHALL BE SUPPORTED THROUGH (1) TICKET SALES, (2) UNIT FUND RAISING EVENTS, AND (3) MARINE CORPS COMMUNITY SERVICES (MCCS) NAF, IF AVAILABLE.  THE NON-CEREMONIAL, SOCIAL PORTION OF THE BALL IS CONSIDERED A MCCS MWR CATEGORY "A" EVENT, AS DEFINED WITHIN DODINST 1015.10, AND THEREFORE MAY SELECTIVELY BE SUPPORTED BY APF AND NAF WITHIN LOCAL RESOURCES. FOR MCCS, THE BALL SUPPORT MAY BE AN ANNUAL, PLANNED AND BUDGETED EXPENSE APPROVED BY THE COMMANDER. 

Question:  May a military unit enter into an agreement with a Cleaning Company to clean up a car race track on a selected weekend in exchange for a Company “donation” towards its Birthday Ball?   Is this an authorized fundraising event?  Any other problems?  What if the Commanding Officer offers to “guarantee” in writing to the Cleaning Company that a certain number of his Marines will show up for cleaning? 

4. Commercial Sponsorship Arrangements:  These are not considered fundraising events. [See DoDI 1015.10, encl. (9) for rules pertaining to Commercial Sponsorship; MCO P1700.27A, para. 3004]

a. Commercial sponsorship of MWR-related activities or events is authorized.  Sponsorship may be solicited or unsolicited.   

b.  Commercial sponsorship is the act of providing assistance, funding, goods, equipment (including fixed assets), or services to an MWR program(s) event(s) by an individual, agency, association, company or corporation, or other entity (sponsor) for a specific (limited) period of time in return for public recognition or advertising promotions.  

c. Any funds, products, services, or items resulting from the commercial sponsorship programs shall be used only within the MWR program.  

d. Special concessions or favored treatment are not provided to sponsors, with the exception of public recognition and advertising entitlements addressed in the agreement. In addition, individuals or entities not providing sponsorship are not treated with disfavor or suffer any form of reprisal.  

e. Appropriate disclaimers are required in any public recognition or advertising media since the Department of Defense does not endorse nor favor any commercial supplier, product, or service. 

Issue:  Commercial sources restricted by other regulations (i.e. insurance companies).

5. Unit Snack Bars as Fundraisers.  Sometimes units will want to set up their own internal  snack bars, not for convenience, but to raise money for unit activities.  Are they improperly competing with Exchange activitites?  In the Marine Corps:  

a. When a command operates an MCCS program with an approved NAFI, MCCS shall be responsible for providing all related activities which are required or desired by the command.  

b. Other NAF instrumentalities authorized to operate on a Marine Corps installation and private organizations shall not engage in resale activities, or MCCS related activities in direct competition with the MCCS operation.

See Appendix I for Unit Snack Bar Memo.

IV. FIDUCIARY RESPONSIBILITY.

A. 10 U.S.C. 2783:  SecDef shall issue regulations governing the purposes for which NAFs of a NAFI within DOD may be expended, and the financial management of such funds to prevent waste, loss, or unauthorized use. 

1. A civilian DoD NAF employee who commits a substantial violation of those regulations shall be subject to the same penalties as are provided by law for misuse of appropriations by a DoD appropriated fund (APF) civilian employee.  Military members will be subject to prosecution under Article 92 of the UCMJ.

2. All DoD civilian employees (NAF or APF) and members of the military whose duties include obligating NAF, shall report violations regarding the management of NAF or other mismanagement or gross waste of such funds  consistent with SecDef regulations.

[Marine Corps:  MCO P1700.27A, para. 1108, contains reporting procedures and Commanders’ responsibilities to investigate].

B. SecDef will protect the confidentiality of the whistleblower.  [See DoDD 7050.6 – Military Whistleblower Protection w/ DoD IG Memo of 2 Feb 99 – Expanded Military  Whistleblower Protection (interim guidance re: amendments to 10 U.S.C. sec. 1034) and DoDD 1401.3 – Employment Protection for Certain NAFI Employees/Applicants (Jul 85)].

C. Professional Liability Insurance.  See:  http://www.cpms.osd.mil/fas/benefits/pdf/pli_all.pdf  See also:  Appendix J for Memo re: NAF Employee Coverage.

1. Section 636 of the Treasury, Postal Service, and General Government Appropriations Act for Fiscal Year 1997, Pub. L. 104-208, 110 Stat. 3009-314, 3009-363, as amended by section 642 of the Treasury, and General Government Appropriations Act for Fiscal Year 2000, 113 Stat. 477 (5 U.S.C. note prec.5941) requires agencies to reimburse qualified employees for not to exceed one-half of the costs incurred for professional liability insurance.

“Professional liability insurance” is defined as liability insurance that covers:

“(A) Legal liability for damages due to injuries to other persons, damage to their property, or other damage or loss to such other persons (including the expenses of litigation and settlement) resulting from or arising out of any tortious act, error, or omission of the covered individual (whether common law, statutory, or constitutional) while in the performance of such individual’s official duties as a qualified employee; and

(B) The cost of legal representation for the covered individual in connection with any administrative or judicial proceeding (including any investigation or disciplinary proceeding) relating to any act, error, or omission of the covered individual while in the performance of such individual’s official duties as a qualified employee, and other legal costs and fees relating to any such administrative or judicial proceeding.”

Coverage.  Employees eligible to receive reimbursement for professional liability insurance are law enforcement officers as defined in section 636(b) of the 1997 Act and supervisors and management officials as defined by 5 USC §7103(a).  (See Statutory and United States Code provisions attached.)

DoD policy.  In accordance with the provisions of section 636 of the 1997 Act, as amended, DoD will reimburse covered employees up to one-half the cost of a covered premium, not to exceed $150 per year.  The reimbursement may be based on either fiscal or calendar year basis, whichever is more efficient to administer.  Non-appropriated fund (NAF) employees and military personnel are not covered by the law. 

2. NAFIs are not required to reimburse NAF (MWR/MCCS) employees because they are not considered “qualified” employees under the Act.  However, DON M&RA memo of 31 Jul 00 allows Department of the Navy NAFI Headquarters elements to implement payment if they deem appropriate.

Question:  Should NAFIs reimburse NAF employees?    

a. A qualified “professional liability insurance policy” (as defined) means one covering acts or omission within the scope of duties.  

b. Federal employees who are sued in their individual capacity for acts committed within the scope of their employment may seek legal representation by the Department of Justice (DOJ).  If accepted by DOJ, that representation is at no cost to the employee.  

c. If the employee’s conduct is determined not to have been within the scope of his or her employment, then DOJ representation will be declined and the employee must bear the cost of defending themselves.  Even if they had a qualifying “professional liability insurance” policy, those acts would not be covered anyway.

d. NAF employees may seek representation by DOJ;  qualifying insurance policies only cover “in scope” acts and omissions; therefore, why choose to reimburse a NAF employee for what may be a useless policy?    

Excerpt from Air Force Tort Litigation Branch Article (access through FLITE):

“Carefully Examine Insurance Coverage


One marketing solicitation we have seen states that a particular professional liability insurance policy offers $1 million of coverage for judgments arising from acts, errors or omissions committed by an individual within the scope of their employment.  As you can see, this coverage is of questionable value because an employee can never be held liable for a judgment for a common law tort committed in the scope of employment, and liability for Constitutional torts is extremely rare.  


However, the policies eligible for premium reimbursement must also provide coverage for the cost of legal representation during investigations by the employee's agency related to the employee's official duties, such as Inspector General investigations.  This coverage may be a benefit to an employee as the Department of Justice will not provide representation or pay for civilian counsel in such cases.  In any event, policies should be scrutinized closely to see what coverage is available, as well as the exceptions to coverage.


Questions may be directed to the General Torts Branch at JACT, DSN 426-9055.”

V. USES OF NAFs.

A. General Rules:  

1. NAFs that are generated from MWR programs or associated with MWR programs SHALL ONLY be used within MWR programs, absent Secretariat waiver. (DoDI 1015.10, para., 4.7)

2. MWR programs are not authorized to provide NAF financial assistance to private organizations or individuals, unless reimbursed or as authorized by other regulations or statute.  MWR programs shall not distribute, transfer, or donate NAF property or assets to a private organization, unless authorized by other regulations or statute. (DoDI 1015.10)

Question:  Private magazine publishers of “military oriented” magazines sometimes ask for MCCS/MWR assistance in distributing their publications on installations.  How far can we go in assisting them?   See Appendix K for an analysis.   

3. Individuals, units, organizations, or installations shall not have proprietary interest in NAFs and NAFI assets.  NAFs shall be used for the collective benefits of patrons who generate them. (DoDD 1015.1; DoDI 1015.10; SECNAVINST 5401.2)

4. MWR NAFs are not the “commander’s” money to use as he or she sees fit.  The money is held in trust for the benefit of authorized patrons and the purposes of the NAFI.  There is an individual fiduciary responsibility for properly using NAFs and preventing their misuse.  (MCO P1700.27A, para. 1108).

5. Marine Corps (MCO P1700.27A): 

a. Allowable uses of NAFs – see Appendix L.

b. Prohibited uses of NAFs - see Appendix M. 

c. Official Entertainment Funds (OEFs) – The Marine Corps has eliminated OEFs, which previously gave certain commanders between $200-250 per month NAF to meet certain social obligations.  Now, they must use their installation MCCS MWR NAFs within specified guidelines.  See Appendix N.    

VI. GIFTS.

A. Basic rule applies: An employee shall not solicit or accept, directly or indirectly, a gift from a prohibited source or given because of the employee's official position.  [5 C.F.R. 2635.202(a)]

B. Vendor Samples.  As part of vendor demonstrations, samples and other advertising paraphernalia are often offered to Exchange buyers, just as they are offered to other commercial buyers of the products.  Analysis:

1. MCCS/MWR/Exchange may accept the vendor samples provided they are given as a part of routine business to enable Exchange buyers to adequately access the quality of products for the Exchange.  They cannot be given with the expectation of favoritism or unauthorized endorsement of the vendor’s product line.

2. The buyers may not keep the samples themselves, as they must be considered   gifts to the NAFI.  [A word of caution, however.  If the value of the samples appears to be substantial, the buyer should  seek additional guidance from the Ethics Officer].

3. Also, MCCS/MWR/Exchange employees may not solicit gifts from vendors.

Question:  Instead of keeping the vendor samples, MCCS/MWR/Exchange wishes to use them as “door-prizes” at MCCS/MWR/Exchange employee social functions.  Is this permissible provided all MCCS/MWR/Exchange employees have the opportunity to win the prizes?

C. Gift offers to other NAFI Officials.  MWR/MCCS NAFI’s often deal with commercial lending institutions and banks in borrowing money to fund operations (i.e. NAFI constuction projects) and with financial management companies which invest NAFI assets.  Many times the Chief Financial Officer (CFO) will develop a personal working relationship with executives of those businesses.  Great care must be exercised to ensure favoritism and conflicts of interest are avoided.

D. Travel Gifts from non-Federal Sources.  Travel contractors often provide complimentary familiarization tours to NAFI personnel operating travel and tour operations.  Likewise, many companies which sell products to our Exchanges offer their military and civilian customers free travel to expos, conferences and trade symposiums.

1. 31 USC 1353 provides that an agency, pursuant to regulation, may accept payment or authorize an employee to accept payment on the agency's behalf from non-Federal sources for travel, subsistence, and related expenses with respect to attendance of the employee at any meeting or similar function relating to the official duties of the employee.

2. The JER provides that regulatory authority for DoD components and summarizes the rules therein.  
3. 41 CFR 304 defines “meeting or similar function” as a conference, seminar, speaking engagement, symposium, training course, or similar event that takes place away from the employee's official station, and is sponsored or cosponsored by a non-Federal source.  
a. It may be a conference, convention, seminar, symposium or similar event the primary purpose of which is to receive training other than promotional vendor training, or to present or exchange substantive information concerning a subject of mutual interest to a number of parties.

b. It does not include meetings held for the primary purpose of marketing the non-Federal source's products or services (this is a sticky area for MCCS/MWR/Exchange employees).
c. Prior to accepting the benefits on behalf of their agency, a government employee must get approval in writing from their Travel Approving Authority with the advice of the employee’s Ethics Counselor.  The Ethics Counselor is required to analyze the facts for possible conflicts of interest.  They may find that, while acceptance from the non-Federal source is permissible, it is in the interest of the agency to qualify acceptance of the offered payment by, for example, authorizing attendance at only a portion of the event or limiting the type or character of benefits that may be accepted.

(1) (1)  Analysis:  The Ethics counselor must conclude that acceptance of these travel benefits would not cause a reasonable person with knowledge of all the relevant facts to question the integrity of Exchange and services operations.

(2) He or she must also consider any impact the performance or nonperformance of the employees’ official duties might have on the non-Federal source.

(3) The Ethics Counselor should evaluate the purpose of the meeting.  Is it primarily to:  network, share information relevant to participants’ jobs, and present informational briefs?  If it is primarily to market products to attendees, then acceptance may not be advisable.

Question:  May a spouse also attend “cost free” with the employee? 

See Appendix O for a sample Opinion.

VII. CONCLUSION. 
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