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I. References

A. 18 U.S.C. 201, 202, 203, 205, 206, 207, 208, 209.

B. Standards of Conduct for Employees of the Executive Branch, 5 C.F.R. Part 2635, Subparts D,E,F.

C. Joint Ethics Regulation, DOD 5500.7-R, Chapters 2 and 5.

D. 5 C.F.R. Part 2640, Interpretation, Exemptions and Waiver Guidance Concerning Acts Affecting a Personal Financial Interest; Proposed Rule: 60 Fed. R. 47208, et seq. (11 Sep 95); Final Rule: published 61 Fed. R. 66830, et seq. (18 Dec. 96), effective 17 Jan 97.  Section 2, Chapter 5, Joint Ethics Regulation.  JER Appendix D Rescinded.

E. 62 Fed. Reg. 48746 (17 Sep 97) - technical corrections

(The above statutes and regulations are available at the Office of Government Ethics Website:  "www.usoge.gov" at the DoD SOCO website: www.defenselink.mil/dodgc/defense_ethics.gov"), and at the Department of the Navy public ethics website: “http://www.ethics.navy.mil.”

I.  INTRODUCTION

F. General Principle: Federal employees may not  take official action in matters in which they have a personal interest.

II. DEFINITION OF 'CONFLICT OF INTEREST'

A. A "conflict of interest" is a personal interest or relationship, as defined by law or regulation, that conflicts with the faithful performance of official duty.

III. OFFICIAL MATTERS:  18 U.S.C. 208 -- PROHBITION AGAINST TAKING OFFICIAL ACTION WHEN A DISQUALIFYING FINANCIAL INTEREST EXISTS


A. 18 U.S.C. 208 -- The Primary Conflicts of Interest Statute (a criminal statute).

B. Historical Perspective

C. What the Statute says:  An employee is prohibited by criminal statute, 18 U.S.C. 208(a) from participating personally and substantially in an official capacity in any particular matter in which, to his knowledge, he or any person whose interests are imputed to him under this statute has a financial interest, if the particular matter will have a direct and predictable effect on that interest.
1. 18 U.S.C. 208 applies to officers and employees.  It does not apply to enlisted personnel, because enlisted personnel are not included in the definition of officer or employee in 18 U.S.C. 202.

2. JER 5-301 applies the prohibition of section 208 to enlisted personnel: "Except as approved by the DoD Component DAEO or designee, an enlisted member, including an enlisted special government employee, shall not participate personally and substantially as part of his official DoD duties, in any particular matter in which he, his spouse, minor child, partner, entity in which he is serving as an officer director, trustee, partner or employee or any entity with which he is negotiating or has an arrangement concerning prospective employment, has a financial interest."
D. What the Statute Means

1. If the Federal employee has a financial interest in a matter, it will prevent him/her from being entirely objective in carrying out the official duties related to that matter.

2. The fact that the Federal employee is an honest person is not relevant.

3. The fact that the Federal employee does not make the final decision is not relevant.

4. All that is necessary for a conflict of interest is that the Federal employee participates personally and substantially in the matter.  

E. Definitions

1. Participate "personally" and "substantially" (5 C.F.R. 2635.402(b)(4))

a. "Participate" -   decision, approval, recommendation, investigation or rendering advice (very low threshold)

b. To participate "personally" means directly, and includes the participation of a subordinate when actually directed by the Government employee in the matter

c. "Substantially" means that the employee's involvement must be of significance to the matter, or form a basis for a reasonable appearance of such significance.  It requires more than official responsibility, knowledge, perfunctory involvement, or involvement on an administrative or peripheral issue.  A finding of substantially should be based not only on the effort devoted to the matter, but also on the importance of the effort.  While a series of peripheral involvements may be insubstantial, the single act of approving or participating in a critical step may be substantial.

2. In a "particular matter" (5 C.F.R. 2635.402(b)(3))

a. A "particular matter" is one that is focused upon the interests of specific persons, or a discrete and identifiable class of persons. It does not extend to broad policy options or considerations directed toward the interest of a large and diverse group of personnel.  Broad policy matters are generally not particular matters -- however, such broad policy matters may later become particular matters when they are implemented in a way that the interests of specific persons or groups of persons are distinctly affected.

b. A particular matter involving specific parties is one that typically involves a specific transaction affecting the legal rights of parties as a contract grant or in case in litigation.

3. That has a  "direct and predictable effect" (5 C.F.R. 2635.402(b)(1))

a. A particular matter will have a "direct" effect on a financial interest if there is a close causal link between any decision or action in the official matter and any expected effect of the matter on the financial interest.  

b. A particular matter will have a "predictable" effect if there is a real, as opposed to speculative, possibility that the matter will affect the financial interest.  The magnitude of the gain or loss does not need to be known, the dollar amount of the gain or loss is immaterial.

4. On the "financial interests" (5 C.F.R. 2635.403(c))

a. "Financial interests" includes any current or contingent ownership, equity or security interest in real or personal property or a business and may include an indebtedness or compensated employment relations.  It includes, stocks, bonds, partnership interests, fee and leasehold interests, mineral and other property rights, deeds of trusts, and liens, and extends to any right to purchase or acquire any such interest, such as stock options or commodity futures.  It does not include a future interest created by someone other than the employee, his spouse or dependent child or any right as a beneficiary of an estate that has not been settled.

b. Test:  That there is a real possibility that the Federal employee may gain or lose as a result of developments in or resolution of the matter.  There is no requirement that the financial interest be substantial.  It is not necessary that the potential gain or loss be of any particular magnitude.  Nor must the potential gain or loss be probable for the prohibition against official action to apply.  All that is required is that there be a real, as opposed to speculative, possibility of benefit or detriment.  83 OGE 1 (1983); Accord., United States v. Gorman, 807 F.2d 1299, 1303 (6th Cir. 1986), cert. denied, 108 S. Ct. 68 (1987)

5.   Of the employee or those financial interests "imputed to the employee" (5 C.F.R. 2635.402(b)(2))

         a.   The employee's spouse and minor children

b.  The employee's general partner

c.  An organization or entity which the employee serves as officer, director, trustee, general partner or employee

d.  An organization with whom the employee is negotiating for or has an arrangement concerning prospective employment

(1) Note:  the term "negotiating for or has an arrangement concerning prospective employment" is narrower than the term "seeking employment" in 5 C.F.R. 2635, Subpart F. 

(2) Note:  imputed interests do not automatically include a spouse's employer or one with whom the spouse is negotiating or has an arrangement concerning future employment.  Look at the following:

(a) Does the spouse own stock in the company?

(b) Is the spouse earning pension rights in the company?

(c) What is the nature of the spouse's position?

(d) Will the spouse's position be affected in any way by the official matter?

F. Resolution of a Conflict of Interest

1. Disqualification. See JER 2-204 (requires written notice of disqualification)

2. Reassignment

3. Change of duties

4. Divestiture of Financial Interest

a. May defer taxes with a Certificate of Divestiture issued by the Director, Office of Government Ethics (see 5 C.F.R. 2634, subpart J) 

5. Regulatory exemptions - 18 U.S.C. 208 (b) (2) and 5 C.F.R. 2640.201 

6. Individual Waiver - 18 U.S.C. 208(b)(1) and 5 C.F.R. 2640.301

7. Waiver for Special Government Employees - 18 U.S.C. 208 (b)(3) and 5 C.F.R. 2640.302

G. Regulatory Exemptions (18 U.S.C. 208(b)(2))

1. The First Category of Exemptions: Exemptions for Pooled Investment Vehicles

a. Diversified Mutual Funds and Unit Investment Trusts - permits participation in any matter affecting the underlying holdings of a diversified mutual fund or unit investment trust

b. Sector Mutual Funds -- permits participation in any matter affecting the underlying holdings of a sector mutual fund where the affected holding is not invested in the sector in which the fund concentrates

c. Employee benefit Plans -- permits participation in any matter affecting the underlying holdings of an employee benefit plan, including

(1) The Thrift Savings Plan

(2) State or local government pension plan

(3) Other diversified employee benefit plan, provided the plan is administered by an independent trustee, the employee does not select investment (other than categories of investments), and the plan is not a profit-sharing or stock bonus plan (other than 401(k) plan)

This provision also permits participation in matters of general applicability affecting the sponsor (the State or Local Government) of a State or local Government pension plan

2. The Second Category of Exemptions:  Exemptions for Securities

a. DeMinimus for Party Matters -- permits participation in particular matters where the employee, spouse and minor child own no more than $5,000 worth of securities issued by the parties (OGE has proposed this amount be raised to $15,000, but as yet not finalized).

b. De Minimus for Matters of General Applicability -- permits participation in general matters where employee, spouse and minor child own no more than $25,000 worth of securities in one affected entity, and no more than a total of $50,000 worth of securities in all affected entities.

c. Short-term Federal Government Securities and Savings Bonds -- permits participation in any matter where employee owns Federal Government securities maturing in less than 1 year or own savings bonds.

d. Securities Owned by Tax Exempt Organizations -- permits participation in any matter affecting entities whose securities are owned by a 501(c)(3) or (c)(4) organization (which employee serves as unpaid officer, director, trustee, or employee), as long as the matter doesn't affect the organization directly, the employee has no role in selecting investments other than choosing among categories of investments, and the organizations only relationship to the issuer of the securities is that of investor (other than routine commercial transactions)

e. General Partners -- permits participation in any matter affecting

(1) an entity where the general partner owns no more than $200,000 worth of the entity's securities and the securities are not related to the partnership

(2) any asset of the general partner where the employee's relationship to his partner is that of a limited partner in a  partnership that has at least 100 limited partners

3. The Third Category of Exemptions:  Miscellaneous Exemptions

a. Hiring Decisions -- permits participation in a hiring decision where employee owns stock in prospective employee's company or where employee participates in company's pension plan

b. Leave of Absence -- permits participation in matters of general applicability affecting an institution of higher education from which an employee is on a leave of absence, as long as the matter does not have a special effect on the institution other than as part of a class  

c. Multi-Campus Institutions -- permits participation in any matter affecting one campus of a state multicampus institution of higher education, provided that the only disqualifying financial interest is employment at another campus in the same system and the employee has no multi-campus responsibilities.

d. Official Duties that Affect Interest of Employees -- permits participation in any matter affecting Government salary and benefits, or Social Security or veterans' benefits, except t that an employee cannot make determinations that individually or specially affect his own interests, or make determinations, requests, or recommendations that individually or specially relate to, or affect, the interests of his spouse, minor child or general partner.

e. Commercial Discount and Incentive Programs -- permits participation in any matter affecting the sponsor of a commercial discount, incentive, or similar program, as long as the program is open to the public and participation in the program does not involve any other financial interest in the sponsor (such as owning stock).

f. Mutual Insurance Companies -- permits participation in any matter affecting a mutual insurance company if employee is a policy holder, as long as the matter would not affect the company's ability to pay claims or to pay the cash value of the policy.

g. Special Government Employees -- permits an SGE serving on an advisory committee to participate in committees matters of general applicability where disqualifying interest arises from non-Federal employment, provided that matter does not have a special effect on employee or employer (Note: stock ownership is not an interest arising from employment).

h. Federal Reserve Directors
i. Medical Products and Devices -- permits an SGE serving on an advisory committee to participate in advisory committee matters concerning the approval or classification of medical -products or devices, as long as the disqualifying financial int4rest arises from employment with a hospital or other medical facility which purchases the product or device for use by its patients, or prescription of the product or device for patients of the SGE.

j. Nonvoting Members of Certain FDA Advisory Committees
k. TVA Employees
H. Waivers

1. 18 U.S.C. 208 (b)(1) -- Individual  Waivers:

a. An agency may determine in an individual case that a disqualifying financial interest in a particular matter or matters is not so substantial as to be deemed likely to affect the integrity of the employee's services to the Government.  

b. Requirements for issuing 18 U.S.C. 208(b)(1) waivers:

(1) The disqualifying financial interest, and the nature and circumstances of the particular matter or matters, must be fully disclosed to the appointing official.

(2) The waiver must be issued in writing by the Government official responsible for appointing the employee to his position.

(3) The waiver should describe the disqualifying financial interest, the particular matter or matters to which it applies, the employee's role in the matter or matters, and any limitations on the employee's ability to act in such matters.

(4) The waiver shall be based on a determination that the disqualifying financial interest is not so substantial as to be deemed likely to affect the integrity of the employee's services to the government.  (Evidence of good character is NOT relevant).

(5) The waiver must be issued prior to the employee taking any action in the matter or matters. 

(6) The waiver may apply to both present and future financial interests.

c. Factors to Consider:

(1) The type of interest that is creating the disqualification. (stock, bonds, real estate, other securities, cash payment, job offer or enhancement of spouse's employment)

(2) The identity of the person whose financial interest is involved and if that interest is not the employee's, the relationship of that person to the employee.

(3) The dollar value of the disqualifying financial interest, if it is known or can be estimated.

(4) The value of the financial instrument or holding form which the disqualifying financial interest arises (e.g. face value of the stock, bond, other security or real estate) and its value in relationship to the individual's assets.

(5) The nature and importance of the employee's role in the matter, including the extent to which the employee is called upon to excerise discretion in the matter.

(6) Other factors: the sensitivity of the matter; the need for the employee's services in the particular matter; and adjustments that may be made in the employee's duties that would reduce or eliminate the likelihood that the integrity of the employee's services would be questioned by a reasonable person.

d.  When practicable, a Government official is required to consult formally or informally with the Office of Government Ethics prior to granting a waiver.  A copy of each such waiver is to be forwarded to the Office of Government Ethics.  A copy of the waiver is publicly available.

2. 18 U.S.C. 208(b)(3) -- Waivers for Special Government Employees

a.   An agency may determine in an individual case that the prohibition of 18 U.S.C. 208(a) should not apply to a special Government employee serving on, or an individual being considered for, appointment to an advisory committee established under the Federal Advisory Committee Act notwithstanding the fact that the individual has one or more financial interests that would be affected by the activities of the advisory committee.  The agency's determination must be based on a certification that the need for the employee's services outweighs the potential for a conflict of interest created by the financial interest involved.  

b. Requirements:

(1) The advisory committee must be one within the meaning of the Federal Advisory Committee Act;

(2)  The waiver must be issued in writing by the Government official responsible for the individual's appointment;

(3)  The waiver must include a certification that the need for the individual's services on the advisory committee outweighs the potential for a conflict of interest;

(4) The facts upon which the certification is based should be fully described in the waiver, including the nature of the financial interest, and the particular matter or matters to which the waiver applies;

(5) The waiver should describe any limitations on the individual's ability to act in the matter or matters

(6) The waiver must be issued prior to the individual taking any action in the matter or matters

(7) The waiver may apply to both present and future financial interests of the individual, provided the interests are described with sufficient specificity.

c. Factors to Consider:

(1)   The type of interest that is creating the disqualification (e.g.  stock, bonds, real estate, other securities, cash payment, job offer, or enhancement of spouse's employment)

(2)   The identity of the person whose financial interest is involved

 (3)  The uniqueness of the individual's qualifications and the difficulty in locating a similarly qualified individual without a disqualifying financial interest to serve on the committee

(4) The dollar value of the disqualifying financial interest, if known or can be estimated, the salary of the job that may be gained or lost, the predictable change in either the market value of the stock of profit or loss, or change of value of real estate

  (5)  The value of the financial instrument or holding from     which the disqualifying financial interest arises (face value  of stock, bond or other security)

   (6) The extent to which the disqualifying financial interest will be affected individually or particularly by the actions  of the advisory committee

d.  When practicable, an official is required to consult formally or informally with the Office of Government Ethics prior to granting a waiver.  A copy of each such waiver is to be forwarded to the Office of Government Ethics.  A copy of the waiver is publicly available.

IV. OFFICIAL MATTERS:  Appearances Of a Conflict of Interest -- 5 C.F.R. 2635.502

A. "Where an employee knows that a particular matter involving specific parties is likely to have a direct and predictable effect on the financial interest of a member of his household, or knows that a person with whom he has a covered relationship is or represents a party to such matter, and where the employee determines that the circumstances would cause a reasonable person with knowledge of the relevant facts to question his impartiality in the matter,  the employee should not participate in the matter unless he has informed the agency designee of the appearance problem and received  authorization from the agency designee…"

B. Financial interests of "members of household" includes interests of grown children, in-laws, roommates

C. Employees have covered relationships with:

1. Members of their household;

2. Relatives (close personal relationship);

3. Persons, organizations, entities where

(a) They have or seek some business, contractual, financial relationship

(b) Spouse, parent or dependent child are seeking employment or other financial relationship

(c) Employee served as a officer, director, trustee, general partner, agent, attorney, consultant, contractor or employee within the last year;

(d) Employee is an "active participant".

D.  Catch-all Provision # 1: 5 C.F.R. 2635.502(a)(2):  "An employee who is concerned that circumstances other than those specifically described in this section would raise a question regarding his impartiality should use the process described in this section to determine whether he should or should not participate in a particular matter."

E.  Catch-all Provision # 2: 5 C.F.R. 2635.702(d): "To ensure that the performance of his official duties does not give rise to an appearance of use of public officer for private gain or of giving preferential treatment, an employee whose duties would affect the financial interests of a friend, relative or person with whom he is affiliated in an non-governmental capacity shall comply with any applicable requirement of section 2635.502."

F. Resolution of an apparent conflict of interest:  Same as for actual conflict situations, plus authorization by Agency Designee that employee's participation outweighs concerns over impartiality (5 C.F.R. 2635.502(d))

G. Analysis of an Appearance of a Conflict of Interest:  Step 1

1. Where an employee either:

a. Knows that a particular matter involving specific parties 

b. Is likely to have a direct and predictable effect
c. On the financial interest of a member of his household
                                                or

a.     Knows that a person with whom he has a covered relationship
b.     Is or represents a party

c.     To a particular matter involving specific parties

H. Analysis of an Appearance of a Conflict of Interest:  Step 2

1. Then, if the employee determines that the circumstances would cause a reasonable person with knowledge of the relevant facts or question his impartiality in the matter

2. The employee should not participate in the matter

3. Unless specifically authorized

I. Extraordinary Payments from Former Employer (5 C.F.R. 2635.503)

(1) Disqualified for 2 years

(2) Extraordinary if value is greater than $10,000 and not part of standard benefits program

(3) Waiver of disqualification by Head of Agency.

V. PRIVATE MATTERS:  Other  Conflicts of Interest Statutes

A. 18 U.S.C. 201 -- Bribery

1. Crime to corruptly give, offer or promise anything of value directly or indirectly to a public official with the intent

a. To influence any official act (section 201(b)(1)); or

b. To influence the commission of any fraud (including any aiding, abetting, collusion, permitting, or creating an opportunity for a fraud (section 201(b)(2))

2. Definition.

a. "Public Official" includes anyone acting for or on behalf of the United States; can include persons who are not Federal employees.

(1) Includes enlisted personnel

(2) Includes support contractor employees

b. "Thing of Value" is used throughout Title 18 and is broadly construed to include intangibles as well as tangibles.  It is the value attached to the bribe by the defendant rather than its commercial value.

c. "Official Act" is any matter or controversy in which the United States has an interest.

3. Intent.  Proof must show two specific elements:

a. The offender must have acted "corruptly," that is, "willfully."

b. The offender must have also acted with the intent to influence (i.e. there must be an actual or intended quid pro quo.

4. Lesser Included Offense - Unlawful Gratuities - 18 U.S.C. 201(c) - Must not offer or take anything of value for or because of any official act performed or to be performed.

a. Varying degrees of same conduct

b. Primary difference between bribes and gratuities -- intent to influence

c. 1989 Ethics Reform Act gave OGE the authority to define exceptions to 18 U.S.C. 201(c) -- see 5 C.F.R. 2635.202(b)

d. See United States v. Sun-Diamond Growers of California, (U. S. Supreme Court, decided April 27, 1999) .

B. 18 U.S.C. 203 - Prohibition Against Private Compensation for Services Before Government Agencies

1. Officers or employees may not demand, seek or receive compensation for any representational services as agent or attorney rendered personally or by another while an officer or employee

a. In relation to a "particular matter";

b. In which the United States is a party or has a direct and substantial interest

2. Exceptions:

a. Special Government Employees -- same as for 18 U.S.C. 205

b. Representing family members or estate -- same as for 18 U.S.C 205

c. Retired officers while not on active duty -  18 U.S.C. 206

C. 18 U.S.C. 205 --Prohibitions Against Representing Others in Claims against and in other matters affecting the United States

1. Officers or employees may not

a. Act as agent or attorney to prosecute any claim against the United States, or receive any gratuity, or share of any such claim, in exchange for assistance;

b. Act as agent or attorney before any department concerning a covered matter in which the United States is a party or has a direct and substantial interest

2. A "covered matter" means virtually any matter, including contracts, claims, controversies, investigations or other particular matter.  18 U.S.C. 205(h)

3. Exceptions:

a. Special Government employees are not covered so long as they are not switching sides on the same matter or appearing before the agency in which they serve (unless greater than 60 days).  18 USC 205(c).

b. Federal employees may represent other Federal employees in personnel matters.  18 U.S.C. 205 (d).

c. Federal employees may represent parents, spouse, child or any person for whom, or any estate for which, they serve as a fiduciary. 18 U.S.C. 205(e).

(1) Not if participated personally and substantially;

(2) Not if under official responsibility.

d. Employees may give statement under oath.  18 U.S.C. 205(g).

e. Employees may provide uncompensated representation of:

(1) Non-profit cooperative voluntary, professional, recreational or similar organizations, if

(2) Majority of members are current officers or employees of U.S. or D.C., their spouses or dependent children; but

(3) No grant, contract, or other agreement for disbursement of federal funds to organization. 18 U.S.C. 205(d).

(4)  Retired officers while not on active duty.

D. 18 U.S.C. 207 -- Restrictions on Post Federal Employment Activities

E. 18 U.S.C. 209 --Prohibition against Compensation by Private Parties for Official Services of Regular Government Officials (improper supplementation of salary) 

1. Based on the principle that Government officials should not be paid for their official acts by private parties having the discretion to terminate such payments at will.  One concern is that Government officials whose salaries are supplemented by private parties will tend to show favoritism to their paymasters even in the absence of any specific quid pro quo.  See Perkins, "The New Federal Conflict of Interest Law, 76 Harv. L. Rev. 1113, 1119, 1137-38 (1963).

2. Must demonstrate that the payment was made specifically for the officer's or employee's services as such an officer or employee; the statute does not prohibit receipt of payment for the official's non government work nor gifts unrelated to Government service.  United States v. Muntain, 610 F.2d 964 (D.C. Cir. 1979).

3. Recurring issue: whether a payment made to a Federal official upon entry into federal service from private industry is a payment for past services or was instead made to supplement his Federal salary.  Relevant factors include the form of the payment (lump sum or monthly payments, or the presence of dealings between the former employee and the Federal official's agency.

F. 41 U.S.C. 423(c), FAR Subpart 3.104 -- The Procurement Integrity Act

1. "If an agency official … participating personally and substantially in  a … procurement for a contract  in excess of the simplified acquisition threshold contacts or is contacted by … a bidder or offeror … regarding possible non-Federal employment …, the official shall --

a. Promptly report the contact in writing to the official's supervisor and ethics official; and
b. Reject the possibility of employment; or
c. Disqualify him/herself from further participation until the agency authorizes official to resume on the grounds that:

(1) The bidder or offeror is no longer participating; or

(2) All discussions have been terminated.

(3) But, may not resume participation without written authorization by Head of Contracting Activity, or designee.

2. In addition, if the official intends to make the contact, or to pursue a contact, the official must also submit a written notice of this disqualification to:

a. HCA, or designee;

b. Source Selection Authority;

c. Contracting Officer.

3. The notice must:

a. Identify procurement;

b. Describe nature of official's participation and dates; 

c. Identify the bidder or offeror and its interest in the procurement.

4. Agency Official includes:

a. Civilian employees, including Special Government Employees;

b. Members of the uniformed services;

c. Can include nonappropriated fund employees

5. Agency procurement means:

a. Acquisition of goods or services (including construction);

b. By using competitive procedures and awarding a contract;

c. With appropriated funds.

6.  Participating … in a Federal Agency Procurement means involvement in any of the following:

a. Drafting, reviewing, or approving the specification or statement of work for the procurement;

b. Preparing or developing the solicitation;

c. Evaluating bids or proposals, or selecting a source; 

d. Negotiating price or terms and conditions of a contract;

e. Reviewing and approving the award of the contract.

7.Contacts Concerning non-Federal Employment is not defined (see FAR 3.104-8)

VI. HELPFUL HINTS - HOW TO IDENTIFY A CONFLICT

A. Financial Disclosure Reports (SF 278/OGE 450)

B. Training (Briefings for Procurement Boards)

C. Frequent Interaction with Supervisors

D. Know Your Client

VII. CONCLUSION

To:
HQAMC-All-Personnel

cc:
 

Subject:
ETHICS ADVISORY 98-06 -- Conflicts of Interests


What's a "conflict of interest?"  Simply put, a "conflict of interest" is a situation where an Army employee has a financial stake in the outcome of an official Army matter.  But, it can be a daunting task to know and recognize when such a financial stake exists.  


Most of what USAMC does affects contractors, those trying to become contractors, and the alphabet soup of various professional, technical and scientific organizations that bring together various segments of the Federal and non-Federal communities (e.g., AUSA, AAAA, FBA, AFCEA, NDIA, IEEE, ASMC, etc.).  There are a whole host of ways in which USAMC employees can end up with a financial stake in the official matters that affect these companies and organizations.  Some of these are:

If you own stock in a company, you are a part-owner and you have a financial interest in whether your company gets a USAMC contract, or how some dispute might be resolved.  However, if the amount of stock that you own (including any owned by your spouse and minor children) in this company does not exceed $5,000, you are exempt from this conflict by Office of Government Ethics regulation.   If more than one company is interested in the official matter (e.g., a statement of work or a request for proposals), the exemption applies only if the total amount of your financial interest in all the offerors does not exceed $5,000.

If you own shares in a mutual fund, you are also part-owner in the companies that the mutual fund invests in and you have a financial interest in Army matters that affect these companies.  However, if the mutual fund is "diversified," the OGE regulation exempts this conflict.  But, this exemption does not apply to stock ownership in "sector" funds (a "sector" fund concentrates its investments in an industry, business, single country (other than the United States), or a single state).  However, if the value of the sector fund shares does not exceed $5,000, the exemption mentioned above applies.

If you are an officer or director of a professional organization, the law imputes the financial interests of the organization to you -- even if you are serving without pay.  This means that you have a financial interest in whether USAMC provides a speaker or other support to an event sponsored by the organization, or whether USAMC intends to send employees to the event.  There is no regulatory exemption for this conflict.

If your spouse or your minor child is employed by a contractor, you have a financial interest in their continued employment because the law imputes their financial interests to you.  Therefore, if your spouse is affected by a USAMC contract (e.g., he or she works on it), then you have a financial interest in the issues involving this contract.  There is no regulatory exemption for this conflict.

If you are job-hunting, law and regulation impute the financial interests of the prospective employer to you.  Again, that means that you may not participate in official matters that affect that company, and there is no regulatory exemption for this conflict.


How do we find out about these potential conflicts and what do we do about it?  Through training and advisories such as these, employees should become sensitive to the issues.  This means that they seek the advice of their supervisor and Ethics Counselors before participating the any official matter affecting any non-Federal entity where there might be an issue.  In addition, this is one of the purposes of financial disclosure reports.  The reports provide a vehicle to identify and resolve potential conflicts.  The resolution might be as simple as just not participating in the official matters affecting the financial interest and issuing a written notice of the potential conflict.  If, however, the potential conflict will significantly affect your official duties, you might have to divest or your duties might have to be changed.


However, it is not a good idea to wait for the required time to file a financial disclosure report to deal with these issues.  When an employee's duties change (e.g., assigned to participate in the evaluation of proposals), whether or not the employee filed an annual report for last year, now is the time for the employee to examine his or her situation for a potential conflict.  If unsure, the employee should seek the advice of his or her supervisor and Ethics Counselor.  


If an employee is inclined to buy and sell stocks, options and other investment vehicles during the year, the employee would be wise to consider the potential conflicts of each purchase.  For example, if the employee would really like to purchase Boeing, but the employee is currently involved in a matter involving Boeing, the employee probably should refrain from the purchase, or at least limit it to less than $5,000.  If an employee marries during the year, he or she should examine the financial interests that are now imputed to the employee from the new spouse and discuss any potential conflicts with the supervisor and Ethics Counselor.  


Don't wait on these issues!  You don't want to wait until you have already participated in a matter where you were disqualified by the law, a federal criminal law.  In the recent past, an Army employee pleaded guilty to violating this law (he participated in the administration of a contract and he owned stock in the contractor) and received a one year probation and a $1,000 fine.  This employee even filed a financial disclosure report (OGE Form 450), but he neglected to list this particular stock.


All of this can be complicated.  This is why you and your supervisors have an Ethics Counselor to help you deal with these issues.  Let me know if I can help.

Mike Wentink, Room 7E18, 617-8003

Ethics Counsel

To:
HQAMC-All-Personnel

cc:
 

Subject:
ETHICS ADVISORY 98-07 -- Appearances of a Conflict of Interest


Last week, I sent an ETHICS ADVISORY on conflicts of interests explaining what it means to have a conflict (i.e., a financial interest or stake in the outcome of an official matter) and how such a financial interest might arise (e.g., owning stock in a contractor, being an officer or director of a private association, or having a spouse employed by a contractor.)  


Now, what's an "appearance of a conflict of interest?"  An "appearance" is where we don't actually have a financial interest either directly or through one of the relationships where the interest is imputed to us by law; but notwithstanding, it still looks bad for us to participate in the official matter because of some other relationship.  This "appearance" rule is in the Standards of Ethical Conduct for Employees of the Executive Branch (Section 2, Chapter 2, DoD Joint Ethics Regulation, DoD 5500.7-R).


There is an inappropriate "appearance" where a reasonable person with knowledge of the relevant facts would question an employee's impartiality if the employee participates in a particular official Army matter.  This can come about  in a number of different ways.  Some examples follow:

We should not participate in official matters that affect the financial interests of a member of our household where it is going to look bad to this "reasonable person."  This does not mean your spouse or minor children because their financial interests are already imputed to you by law and will create an actual conflict for you.  Here, I am referring to your parents, in-laws or unmarried significant other who might be a member of your household.  A couple of examples:  there probably would be no perception of bias if you are drafting a statement of work for which General Electric is a potential bidder and your sister, who lives with you, owns 100 shares of GE stock; however, there probably would be a perception problem for you to sit on a source selection evaluation board for a major contract where Boeing is a competitor and your significant other, who lives with you, is an employee for the competing division of Boeing.

We should not participate in official matters where someone with whom we have a "covered relationship" is a party or represents a party to the matter where it is going to look bad to this "reasonable person."  What's a "covered relationship?"  It includes the following:

Anyone with whom you are engaged in a non-routine financial or other business transaction.  As an example, there is no issue for an employee who is a retail customer of IBM products; but there is an issue if the employee is a commercial photographer on the side and does marketing photographs for IBM under contract.

Any entity where you were employed or served as an officer or director within the last year.

Any organization where you are an "active participant."  There will not be an issue if you participate in deciding whether to provide speakers or other support to an event sponsored by a private organization in which you are a member (you pay your dues, receive the monthly publication, and perhaps attend an annual dinner of the local chapter).  However, it would be an issue if you chair one of the organization's committees.

A relative with whom you have a close personal relationship.  There probably would not be a significant issue if you participate in an official matter involving an AMC contractor that employs your grown son living on his own and who does not work on AMC business, but there probably would be a significant issue if your Mother is a senior official in that same company.


All of this is neatly wrapped up in a Standards of Ethical Conduct proscription about misuse of position:  "To ensure that the performance of his official duties does not give rise to an appearance of use of public office for private gain or of giving preferential treatment, an employee whose duties would affect the financial interests of a friend, relative or person with whom he is affiliated in a nongovernment capacity shall comply with the applicable requirements of" the section dealing with inappropriate appearances (described above).



What do you do if you have one of these situations, or something similar where your participation in an official matter appears inappropriate?  In such cases, you are disqualified from participating in that official matter unless your supervisor authorizes you to participate notwithstanding the appearances.  Any such authorization must be in writing and coordinated with the Ethics Counselor.


If you are not sure whether you have an "appearance" issue, ask your supervisor.  If you still are not sure, or need to resolve an "appearance," see your Ethics Counselor.  

Mike Wentink, Room 7E18, 617-8003

Office of Command Counsel

Ethics Counselor


INFORMATION PAPER

AMCCC-G


24 February 1999

SUBJECT:  Conflict of Interests

1.  Purpose.  To provide information concerning conflicts and appearances of conflicts of interests, and how to resolve them.

2.  Facts.  


a.  Conflict of Interests.  By Federal criminal law, Army officers or employees (and enlisted soldiers by regulation) may not participate in an official Army matter that affects their financial interests, such as:



(1) A company in which the employee or his or her spouse or minor children own stock (even 10 shares of IBM held in trust for an employee's child will create a conflict if the employee participates in official matters that affect IBM);



(2) The employment of a spouse, e.g., if a spouse is site manager for his employer's contract with the Army, it would be a conflict for his wife, as an Army employee, to evaluate the deliverables under the contract;



(3) An organization which the Army employee serves as officer, director or employee in an off duty status (even if there is no compensation); or with which the employee is negotiating or has an understanding with respect to future employment;



(4) The financial interests of a general partner.


b.  Appearances of Conflicts.  By punitive regulation, employees may not participate in official Army matters when a reasonable person with knowledge of the relevant facts would question their impartiality.  An employee could have an appearance of a conflict of interests as follows:



(1) The official matter is likely to affect the financial interests of a member of the employee's household, e.g., grandparent, parents-in-law, or "significant other".



(2) Someone with whom the employee has a "covered relationship" is a party to the official matter, or represents a party to that matter.  Examples of "covered relationships" are:




(a) A person with whom the employee has some sort of business or financial relationship (but, not as an employee because then there would be an actual conflict), 

e.g., a supervisor should not participate in rating, training, and other employment decisions affecting an employee who rents his condominium;




(b) A relative with whom the employee has a close personal relationship, e.g., an officer should not participate in the decision on his enlisted daughter's request for special schooling;




(c) A prospective or current employer of the employee's spouse, parent or dependent child (the situation here with respect to the Army employee's spouse or dependent child must be carefully examined to ensure that there is not an actual conflict);




(d) Any organization in which the employee served as an officer, director, or employee within the last year, e.g., the Army officer who was president of the local Chapter of AAAA last year, had an actual conflict situation; but, once he resigned, he will have an appearance of a conflict situation for one year;




(e) An organization in which the employee is an "active participant," e.g., an employee has a "covered relationship" with AUSA if he chairs the current membership drive for the local chapter.



(3) The matter would affect a friend, relative or other person with whom the employee is affiliated in a nongovernmental capacity.  5 C.F.R. § 2635.702(d).


c.  Resolutions of Actual Conflicts or Appearances.  In any one of the above situations, by law or regulation, the employee is disqualified and may not participate in the relevant official matters.  Now the issue is what to do about it.



(1) The disqualification might be waived by regulation under authority of 18 U.S.C.  208(b)(2) (5 C.F.R. Part 2640), such as:




(a) The disqualifying interest is held in a diversified mutual fund or unit investment trust;




(b) The disqualifying interest(s) consist of publicly traded stock or shares of a sector mutual fund and the value does not exceed $5,000;




(c) When participating in a decision to hire someone from a company and the disqualifying interest is ownership of publicly traded stock in that company or participation in a vested pension plan from that company;




(d) When participating in any official matter where the disqualifying interest is Federal employment or benefits, with some exceptions.



(2) With supervisor's concurrence, accept fact of disqualification, adjust duties as required, shift responsibility for relevant official matters, and issue a written notice of the employee's disqualification to supervisor, subordinates, and others who should know, with a copy to Ethics Counselor.



(3) Divest the financial interest, e.g., sell the stock, sever negotiations concerning future employment, quit the job or dissolve the partnership (although the latter two actions will result in a lingering "covered relationship.")  



(4) Appointing authority may waive actual conflicts, but only in limited circumstances and with prior coordination with the Office of Government Ethics.



(5) Supervisor may give written authorization to participate in official matters notwithstanding appearances of conflicts, after coordination with Ethics Counselor.

    Mr. Wentink/DSN 767-8003

INFORMATION PAPER


DAJA-SC


13 August 1998

SUBJECT:  Conflicts of Interest in Active Duty Assignment of Reservists

1.  PURPOSE:  To summarize conflict of interest issues in active duty assignment of reservists.

2.  FACTS:  


a.  The Joint Ethics Regulation, DOD 5500.7-R, para. 5-408, requires reservists to disclose information to their superiors necessary to ensure that no conflict exists between their active duty assignment and their private interests.  Commanders are required to screen Reservists assigned to their command, and cannot assume that no conflicts exist.  When a Reservist is assigned to position affecting non-Federal parties, he is required to file an OGE Form 450.  The supervisor should review the OGE Form 450 before approving the assignment. 


b.  Use of Non-Public Information.  Reservists shall not be assigned to duties where they will obtain information that they or their employers may use to gain unfair advantage over competitors.  Reservists may use inside or classified information to perform their assigned Federal duties, but should not be exposed to information which would have particular value to their civilian employer.  This may include:

         (1)  Information not made available to the general public;

         (2)  Information not authorized to be made available to the public on request under the Freedom of Information Act;  

         (3)  Information protected under the Privacy Act, Trade Secrets, and classified material;  

         (4)  Contractor bid information, cost estimates, labor rates, or proprietary information; and

         (5)  Source selection information, such as, bid prices before bid opening, proposed costs or prices, source selection plans, cost or price evaluations, competitive range determinations, ranking of bids, proposals, reports of Source Selection Evaluation Boards, and other information marked:  “SOURCE SELECTION INFORMATION - SEE FAR 3.104)”


Mr. Novotne/DSN 425-6713


Novotah@hqda.army.mil
Conflicts of Interest Cheat Sheet


· 18 USC § 208(a) - Basic COI prohibition

· 208(b)(1) - Individual waiver via OGE

· 208 (c)(2)    -  Exemptions, 5 CFR 2640      

(  JER 5-301  -  applies to enlisted persons
· 5 CFR 2635.402 - implements 208

· Applies to all employees, including enlisted

· 5 CFR 2635.502 - Appearance concerns for 

matters affecting or involving members of the

employee's household or those with whom the 

employee has a covered relationship

(  Catch-all #1 - 5 CFR 2635.502(a)(2); Impartiality Questioned
· 5 CFR 2635.702(d)–Catch-all #2 – Use Public office for private gain

18 USC 201(b) - Bribery

18 USC 201(c) - Illegal Gratuity

18 USC 203 - Improper Compensation for Representation

18 USC 205 - Improper Representation w/o Compensation

18 USC 209 - Improper Supplementation of Federal Salary

· Job-Hunting:

(  18 USC 208 - Disqualified if negotiating or have an 

    understanding as to future employment

(  5 CFR 2635, Subpart F-Disqualified if Seeking Employment 

(  41 USC 423(c)-Procurement Integrity Act/employment contacts

(  FAR 3.104-4(c) - PIA - employment contact

· 18 USC 207 – Don’t forget basic Post-employment prohibitions

· 5 CFR 2635.702 – Implements § 207
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