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I. References. 

A. Standards of Ethical Conduct for Employees of the Executive Branch, 5 C.F.R. § 2635 (Office of Government Ethics Rules).

1. Proposed Rule, 56 Fed. Reg. 33778, Jul. 23, 1991.

2. Final Rule, 57 Fed. Reg. 35006, Aug. 7, 1992.  

B. DOD 5500.7-R, Joint Ethics Regulation (JER), Chapter 2 (30 August 93).

C. DOD Task Force Guidance on Ethics Issues in Government-Contractor Teambuilding, Jul. 15, 1999.

D. DOD SOCO Holiday Guidance on Partying With Contractors and Supervisors, Oct. 19, 2000.

E. DOD General Counsel Guidance on Analyzing Invitations to DOD Officials to Participate in Fundraising Activities and to Accept Gifts Related to Events, Aug. 18, 1997.

F.  5 U.S.C. § 7342; DOD Dir. 1005.13.

G. Navy Instructions:

1. Secretary of the Navy (SECNAVINST) 4001.2G, Acceptance of Gifts.

2. SECNAVINST 1650.1F, Navy and Marine Corps Awards Manual, Chapter 7 (Foreign Awards, Gifts and Decorations).

3. Chief of Naval Operations (OPNAV) Instruction 4001.2D, Acceptance of Gifts.

H. Air Force Instructions (AFI):

1. AFI 24-101, Passenger Movement.

2. AFI 51-601, Gifts to the Department of the Air Force.

3. AFI 51-901, Gifts from Foreign Governments.

II. GENERAL ETHICAL PRINCIPLES.

A. Public Service is a public trust - 5 C.F.R. § 2635.101(b)(1).

B. Employees shall not solicit or accept a gift or other item of monetary value from any person or entity seeking official action from, doing business with, or conducting activities regulated by the employee’s agency, or whose interests may be substantially affected by the performance or nonperformance of the employee’s duties – (b)(4).

C. Employees shall not use public office for private gain – (b)(7).

D. Employees shall act impartially and not give preferential treatment to any private organization or individual – (b)(8).

III.  GIFTS FROM OUTSIDE SOURCES (5 C.F.R. § 2635, SUBPART b and JER, Chapter 2).

A. Basic Punitive Prohibition on Gifts from Outside Sources.  An employee shall not solicit or accept, directly or indirectly, a gift from a prohibited source or given because of the employee's official position.  5 C.F.R. § 2635.202(a).

1. "Prohibited Source" means any person or entity that:

a. is seeking official action by the employee's agency;

b. does or seeks to do business with the employee's agency;

c. is regulated by the employee's agency;

d. has interests that may be substantially affected by the employee's official duties; or

e. is an organization a majority of whose members fit into one or more of these categories.

2. The test for "official position" is whether the gift would have been solicited, offered, or given had the employee not held the status, authority or duties associated with his federal position.  5 C.F.R. § 2635.203(e), 63 Fed. Reg. 69992, Dec. 18, 1998.

B. Practical Approach.   Three part analysis:

1. Is the item actually a gift?  The term "gift" is broadly defined and includes any gratuity, favor, discount, entertainment, hospitality, loan, forbearance, or other item having monetary value.  It includes services as well as gifts of training, transportation, local travel, and lodgings and meals (5 C.F.R. § 2635.203(b)), but not the following items (exclusions):

a. Coffee, donuts, and similar modest items of food and refreshments when offered other than as part of a meal;

b. Greeting cards and items with little intrinsic value, such as most plaques, certificates, and trophies which are intended solely for presentation;

c. Rewards and prizes in contests open to the public (See OGE Memorandum DO-99-017, Apr. 26, 1999, “Prizes as Gifts – Guidance concerning the exclusion at 5 C.F.R.  2635.203(b)(5)”);

d. Commercial discounts available to the general public or to all Government or military personnel (See OGE Memorandum DO-99-001, Jan. 5, 1999, “Employee Acceptance of Commercial Discounts and Benefits”);

e. Commercial loans, pensions, and similar benefits on terms generally available to the public;

f. Anything paid for by the Government or secured by the Government under Government contract;

g. Anything for which the employee pays market value; or 

h. Anything accepted by the Government in accordance with statute.  Examples include: 

(1) Gifts of Travel  – 31 U.S.C. § 1353.

(2) Foreign Gifts – 5 U.S.C. § 7342.

(3) Service General Gift Funds – 10 U.S.C. § 2601.

(4) Gifts for Defense Dependent Schools – 10 U.S.C. § 2605.

(5) Contributions to Defense Programs  – 10 U.S.C. § 2608.

(6) Competitions of Excellence:  Acceptance of Monetary Awards – 10 U.S.C. § 2610.

(7) Navy Specific Gift Statutes:

(a) Gifts to Vessels – 10 U.S.C. § 7221.

(b) Gifts for Welfare of Enlisted Members – 10 U.S.C. § 7220.

(c) Gifts to the Naval Academy – 10 U.S.C. § 6973.

2. If the item is a gift, does an exception apply?  Common exceptions  (5 C.F.R. § 2635.204) when an employee may accept a gift:

a. Gifts of $20 or less.  Unsolicited gifts with a market value of $20 or less per source, per occasion, so long as the total value of all gifts received from a single source during a year does not exceed $50 (63 Fed. Reg. 69992, Dec. 18, 1998);

b. Gifts based on a Personal Relationship.  Gifts based on a personal relationship, such as a family relationship or personal friendship rather than the position of the employee; 

c. Discounts and Similar Benefits.  In addition to those opportunities and benefits excluded from the definition of a gift by 5 C.F.R.§ 2635.203(b)(4), employees may accept:

(1) Reduced membership or other fees in organization activities offered to all government employees or all military personnel by professional organizations if the only restrictions on membership relate to professional qualifications;

(2) Opportunities and benefits, including favorable rates and commercial discounts:

(a) Offered to members of a group or class in which membership is unrelated to government employment;

(b) Offered to members of an organization, such as an agency credit union, in which membership is related to government employment if the same offer is broadly available to large segments of the public through organizations of similar size;

(c) Offered by a person who is not a prohibited source to any group or class that is not defined in a manner that specifically discriminates among government employees on the basis of type of official responsibility or on a basis that favors those of higher rank or rate of pay;

See OGE Memorandum DO-99-001, Jan. 5, 1999, “Employee Acceptance of Commercial Discounts and Benefits”).  

d. Awards and Honorary Degrees.  Legitimate awards that are part of a regular and established program of recognition for meritorious public service or achievement and honorary degrees from institutions of higher education;

e. Gifts based on Outside Business or Employment.  Gifts resulting from outside business activities of employees and their spouses which have not been offered or enhanced because of the employee's official position;

f. Widely Attended Gatherings and Other Events.  Free attendance, other than travel or lodging, at a speaking engagement or other event (employee attends in official capacity) or from the sponsor of a "widely attended gathering" if the agency determines an interest in the event (employee attends in a personal capacity).  Free attendance may be accepted from other than the sponsor of a "widely attended gathering" if more than 100 people will be in attendance and the cost is $260 or less (61 Fed. Reg. 42965, Aug. 20, 1996);

g. Social Invitations from other than Prohibited Sources.  Food, refreshments, and entertainment (not travel or lodging) at a social event attended by several persons where the invitation is from a person who is not a prohibited source and where no one in attendance is charged a fee to attend the event;

h. Meals, Refreshments and Entertainment in Foreign Areas.  Employees assigned to duty in, or on official travel to, a foreign area may accept food, refreshments and entertainment in the course of a breakfast, luncheon, dinner or other meeting or event provided:

(1) The market value does not exceed the per diem for the foreign area;

(2) There is participation in the meeting or event by non-US citizens or representatives of foreign governments or entities;

(3) Attendance at the meeting or event is part of the employee’s official duties; and

(4) The gift of meals or entertainment is from a person other than a foreign government;

i. Gifts Accepted Under Specific Statutory Authority;

j. Gifts Authorized by Supplemental Agency Regulation:
(1) Unsolicited gifts of free attendance for DOD employees (and spouses) at events sponsored by state or local governments or non-profit, tax-exempt civic organizations, where the agency has determined its community relations interests are served by attending the event (JER 2-202a);

(2) Educational Scholarships and grants for DOD employees or their dependents (JER 2-202b); and

(3) Gifts at ship launch and similar ceremonies (JER 2-300c).

3. Would using the exception undermine Government integrity?  If a gift falls within one of the exceptions, acceptance of the gift will not violate any of the basic obligations of public service set forth in 5 C.F.R. 2635.101(b), including the principle that employees shall avoid creating even the "appearance" of an ethical violation (63 Fed. Reg. 69992, Dec. 18, 1998).  However, it is never inappropriate to decline a gift offered by a prohibited source or given because of one's official position.  Notwithstanding the applicability of any exception, an employee may not:

a. Use his official position to solicit or coerce the offering of a gift;

b. Accept a gift in exchange for being influenced in the performance of official action (bribe);

c. Accept a gift in violation of statute; or

d. Accept gifts from the same or different sources so frequently that a reasonable person would conclude that the employee is using his public office for private gain.

See OGE Memorandum DO-99-024, May 19, 1999 (United States v. Sun Diamond Growers).

C. Handling Improper Gifts (5 C.F.R. 2635.205).  When an employee cannot accept a gift, the employee should:

1. Refuse the gift (if possible) and diplomatically explain the restrictions on acceptance of gifts by Federal employees.

2. Return the gift (tangible items) or pay the donor its fair market value.

3. Perishable items may be donated to charity, shared within the office, or destroyed with the approval of the supervisor or ethics counselor.

IV.  FOREIGN GIFTS (U.S. CONST. ART. I, §9, CL. 8; 5 U.S.C. § 7342; DODD 1005.13; AND JER 2-300). 

A. U.S. Constitution (Art. I, Sec. 9, Cl. 8) provides:

No Title of Nobility shall be granted by the United States: And no person holding any Office of Profit or Trust under them, shall, without the consent of Congress, accept any present, Emolument, Office or Title from a King, Prince or foreign state. 

B.   5 U.S.C. § 7342, Receipt and Disposition of Foreign Gifts and Decorations, provides:

1. Employees may accept a gift (or combination of gifts) of "minimal value," i.e., having retail value in the United States at the time of acceptance of $260 or less (64 Fed. Reg. 13700, Mar. 22, 1999).  "Minimum value" is established by GSA based on the Consumer Price Index.

2. Gifts exceeding "minimum value" can only be accepted on behalf of the United States and become the property of the United States.  Such gifts must be reported to and deposited with the agency for official use or disposal (return to donor or forward to GSA).  For Army, report to and deposit gifts with Commander, ARPERSCOM, Attn: TAPC-PDO-IP, Alexandria, VA 22332-0474.  For Air Force (AFI 51-901), report to and deposit gifts with HQ AFPC/DPPPRS, 550 C. St. West, Suite 12, (Attn: Ms. Garsford), Randolph AFB, 78150-4714.  For Navy, report to and deposit gifts in accordance with SECNAVINST 1650.1F, Chapter 7. 

3. Calculation of "minimal value" (JER 2-300b).

a. Aggregate the value of gifts at the same presentation from the same source, i.e., same level of government (city, state or national). 

b. Do not aggregate the value of gifts from the same source at different presentations (even if on the same day) or different sources at the same presentation.  

c. Gifts from spouses of foreign officials are deemed to be gifts from the foreign official/government.

d. Gifts to employee's spouses are deemed to be gifts to the employee.

C.  Gifts to deployed personnel.  If the gift is from a foreign government, apply the foreign gift rules.  If the gift is not from a foreign government, apply the rules concerning gifts from outside sources (Section III).

V.   GIFTS BETWEEN EMPLOYEES (5 c.f.r. 2635, SUBPART C AND jer § 2-203).

A. General Punitive Rules (5 C.F.R. 2635.302(a)).  An employee shall not, directly or indirectly:

1. Give a gift or make a donation toward a gift for an official superior or solicit a contribution from another employee for a gift to either his own official superior or that of another; or 

2. Accept a gift from a lower-paid employee, unless the donor and recipient are personal friends who are not in an official superior-subordinate relationship.

3. “Official superior” means any other employee, including but not limited to an immediate supervisor, whose official responsibilities include directing or evaluating the performance of the employee or any official superior of the employee, i.e., anyone in the employee’s chain of command. 5 C.F.R. § 2635.303(d).

B. Exceptions (5 C.F.R. 2635.304).

1. Unsolicited gifts may be given on an occasional basis (not routine), including traditional gift-giving occasions, such as birthdays and holidays.  This includes:

a. Items (no cash) with an aggregate value of $10 or less per occasion;

b. Items such as food and refreshments that will be consumed at the office;

c. Personal hospitality (e.g., meals) at someone's home (of a type and value customarily provided to personal friends); and 

d. Items in connection with the receipt of personal hospitality (of a type and value customarily provided to personal friends).

2. A subordinate may give or donate toward a gift to an official superior and an official superior may accept a gift on special infrequent occasions such as:

a.  In recognition of an infrequent event of personal significance such as marriage, illness, or birth of a child (would not include a promotion); or

b. Upon an occasion that terminates the official superior - subordinate relationship such as transfer, resignation or retirement.

3. Gifts on special frequent occasions are generally limited to $300 in value per donating group (JER 2-300).

a. A donating group is comprised of all contributors to that group gift.

b. If one employee contributes to two or more donating groups, then the value of the gifts from groups with a common contributor are aggregated for the purposes of the $300 limit (JER 2-203(a)).

c. A gift on a special infrequent occasion that terminates the official superior-subordinate relationship may exceed $300 per donating group if the gift is appropriate to the occasion and is uniquely linked to the departing employee's position or tour of duty and commemorates the same.  JER 2-203(a)(3), changed Jan. 2, 1997.

4. Solicitations for gifts to an official superior may not exceed $10 (although employees are free to give more than $10), and must be completely voluntary.  JER 2-302b.

VI.  GIFT REPORTING.

A. Financial Disclosure Reports.  Employees must report travel-related cash reimbursements or other gifts totaling more than $260 from any one source received by the employee, spouse or dependent children during the reporting period on: 

1. OGE Form 450 (Confidential Financial Disclosure Report), Part V: Gifts and Travel Reimbursements.

2. SF 278 (Public Financial Disclosure Report), Schedule B, Part II.

B. Gifts of Official Travel Benefits from Outside Sources Pursuant to 31 U.S.C. § 1353 must be reported as follows:

1. Individual report.  Employees must complete a written report for any travel payments received in excess of $250 per event.

2. Agency reports.  Agencies must submit semiannual reports of such gifts to OGE using SF 326, Semiannual Report of Payments Accepted from a non-Federal Source.

C. Gifts from Foreign Governments Under 5 U.S.C. § 7342.  Agencies must report annually (calendar year) to the State Department any gifts received from foreign governments in excess of $260.

VII. conclusion.
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