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PROFESSIONAL RESPONSIBILITY

“Always do right; this will gratify some people and astonish the rest.”

-- Mark Twain

“From the beginning, America has been a society based on law and forged by lawyers. . . .  [J]ust as the law has been a principal means for founding, defining, preserving, reforming, and democratizing, a united America, America’s lawyers have been charged with setting the nation’s values–a charge that runs not only to “great cases” and major reform movements, but also to the lawyer’s day to day dealing with clients.  In our society, lawyers are and must be the conscience of both the legal system and the client–for if they are not, no one will be.”

-- Dean John Sexton, NYU Law School
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Outline of Instruction

I. The Role of The Lawyer

A. Colonel Donald L. Burnett, Jr., Twenty-Second Edward H. Young Lecture In Legal Education:  Professionalism:  Restoring The Flame, 158 Mil. L. Rev. 109 (December 1998).

1. The Heroes of Our Profession:  “Indeed, the reflective practitioner is the true hero of our profession today–a lawyer who understands that our professional responsibilities are threefold.  First, of course, the lawyer is a representative of clients.  This is the role of the lawyer as an attorney.  Although anyone can be an attorney in a contractual sense–an agent for someone else–only lawyers are trained to be attorneys in the full profes​sional sense, exercising an informed and independent judgment.  Second, lawyers–unlike contractual “attorneys”–are officers of the courts and legal system.  Third, lawyers are public citizens having a special responsibility for the quality of justice.  All these roles are recognized, as you know, in the Model Rules of Professional Conduct.”

2. The Strip Miners of Our Heritage:  “The profession envisioned by Brandeis, and exemplified by his work, has no place for those who today are the strip miners of our heritage.  These are the lawyers who stretch rules and ignore ethics, promote themselves while pretending to serve clients, try cases in the media while claiming to be courtroom lawyers, and engage in tasteless or predatory marketing of legal services–asserting, sometimes correctly, a First Amendment right to do so, but forgetting that professionalism means choosing a course of con​duct higher than the minimum allowances of the law.”

B. A “Professional Lawyer”?  American Bar Association, Teaching and Learning Professionalism (1996).

1. “A professional lawyer is an expert in law pursuing a learned art in service to clients and the spirit of public service; and engaging in these pursuits as part of a common calling to promote justice and public good.”

2. “The ideal legal profession is more than a group working with specialized skills on a job that requires expertise.  It is a way of life in public service.”

C. Case Examples

1. United States v. Wilson, 47 M.J. 152 (1997) (C.J. Cox, concurring).  Lawyers testifying in courts-martial “advocate” a particular result, and thereby improperly influence the outcome of individual cases.

2. United States v. Wean, 45 M.J. 461 (1997).  After post-trial 39a hearing, MJ concluded, “the collective failings and inactions . . . resulted in representation of the appellant that was lacking in legal knowledge, skill, thoroughness, and preparation.”

II. A Philosophy of Lawyering.  Nathan M. Crystal, Professional Responsibility 6 - 37 (1996)
Within the framework of [The Model] Rules, many difficult issues of professional discretion can arise.  Such issues must be resolved through the exercise of sensitive professional and moral judgment guided by the basic principles underlying the Rules.






-- Preamble, ABA Model Rules of Professional Conduct

The perplexing nature of [professional responsibility] problems usually flows from . . . tensions or conflicts between three ideas that are central to the lawyer’s role:  the lawyer as fiduciary, the lawyer as an officer of the court functioning in an adversarial system, and the lawyer as an individual with personal values and interests. . . .  The tensions among these central aspects of a lawyer’s role generate the need for what can be called a “philosophy of lawyering” – a general approach to dealing with conflicts among these fundamental ideas.  A philosophy of lawyering operates at three interrelated levels. . . .”





-- Professor Nathan Crystal

A. Personal Level – How the lawyer integrates her personal and professional life

B. Practice Level – Dealing with uncertain questions of professional ethics.  

These Rules do not . . . exhaust the moral and ethical considerations that should inform a lawyer, for no worthwhile human activity can be completely defined by legal rules. These Rules simply provide a framework for the ethical practice of law.


--Preamble, ABA Model Rules of Professional Conduct

1. Consider 4 possible factors:

a. Client-Centered:  Resolve questionable issues with an approach that favors the interest of the client.

b. Defensive Lawyering:  Adopt an approach that minimizes the likelihood of discipline.

c. Officer-of-the-Court:  Adopt the approach that is most consistent with the principles underlying the rules of professional responsibility.

d. Personal Morality:  Adopt the approach that is most consistent with your personal moral values.

2. Case Examples

a. Lord Brougham, as quoted in 2 Trial of Queen Caroline 8 (J. Nightingale ed., 1821):

An advocate, in the discharge of his duty, knows but one person in all the world, and that person is his client.  To save that client by all means and expedients, and at all hazards and costs to other persons, and, among them, to himself, is his first and only duty; and in performing this duty he must not regard the alarm, the torments, the destruction which he may bring upon others.  Separating the duty of a patriot from that of an advocate, he must go on reckless of consequences, though it should be his unhappy fate to involve his country in confusion.

b. United States v. Godshalk, 44 M.J. 487 (1996).  Imminent death exception to the rule on confidentiality (Rule 1.6) applied to defense counsel who joined with the government in an effort to get AWOL client to abandon suicide plan and to return to the base.

c. United States v. Bryant, 35 M.J. 739 (A.C.M.R. 1992).  Defense counsel materially limited by loyalty to Army.

d. United States v. Washington, 42 M.J. 547 (A.F.Ct. Crim. App. 1995).  No conflict of interest arose when military and civilian defense counsel had an affair while conducting pretrial preparations and during trial.

C. Institutional Level – The set of fundamental institutional values that form the basis of the system of rules governing professional responsibility and lawyer behavior.

Many of a lawyer's professional responsibilities are prescribed in these Rules of Professional Conduct, as well as in substantive and procedural law. However, a lawyer is also guided by personal conscience and the approbation of professional peers. A lawyer should strive to attain the highest level of skill, to improve the law and the legal profession, to exemplify the legal profession's ideals of public service, and to respect the truth-finding role of the courts.

* * *

These Rules of Professional Conduct are rules of reason. They should be interpreted with reference to the purposes of legal representation and of the law itself.


--Preamble, ABA Model Rules of Professional Conduct

1. Colonel Donald L. Burnett, Jr., Twenty-Second Edward H. Young Lecture In Legal Education:  Professionalism:  Restoring The Flame, 158 Mil. L. Rev. 109 (December 1998).

a. “During the early history of the United States, the role of the lawyer was understood to be that of seeking justice.  The lawyer provided a voice for community values and, by serving many clients of different backgrounds, furnished a dynamic of inclusiveness within the community.”
b. “Even in the first half of the twentieth century, a lawyer was known pri​marily for service. . . .  [There is] something noble in helping real people in real situations, accepting their human imperfections and serving them in response to a higher calling.”
c. “Jerome Shestack, president of the American Bar Association, has enumerated the elements of professionalism:

“First is fidelity to ethics and integrity as a meaningful commitment . . . .

“Second is service with competence and dedication–but with independence . . . .

“Third is meaningful legal education–not as a chore to meet some point system but as a means for growth and replenishment . . . .

“Fourth is civility and respect for authority.  Let us resist the Rambo-type tactics in which civility is mocked and ruckus is routine.  Civility is more than surface politeness; it is an approach that seeks to diminish rancor, to reconcile, to be open to non-litigious resolution.  It modifies the antagonisms and aggressiveness of an adversarial society. . . .

“Fifth is a commitment to improve the justice system and advance the rule of law.  The justice system is our trust and our ministry.  And we bear the brunt of public dissatisfaction with the justice system’s flaws and deficiencies . . . . To make that limping legal structure stride upright is the obligation of every lawyer.

. . . .

“The final element of legal professionalism is pro bono service. . . . Much has been given to our profession; it seems right to give something back–indeed, it is an ethical obligation . . . .”
2. Why do lawyers fail to live up to these values?  Dean John Jay Douglass, The Nineteenth Annual Kenneth J. Hodson Lecture:  Military Lawyer Ethics, 129 Mil. L. Rev. 11 (1990).
a. Ambition:  careerism, politics

b. Emotion:  provocation, personal acquaintance

c. Ignorance & Incompetence

d. Overkill

e. Simply Unethical:  No personal code of behavior or morality
III. Recent Issues in Professional Responsibility

A. Conflicts Between Applicable Standards. 

1. Attempts to Exempt Federal Lawyers from State Rules Fail.

a. “[N]othing in any of these sections expressly or impliedly gives the Attorney General the authority to exempt lawyers representing the United States from the local rules of ethics which bind all other lawyers appearing in that court of the United States.”  United States ex. rel. O’Keefe v. McDonnell Douglas Corp., 132 F.3d 1252, 1257 (8th Cir. 1998), reh’g and suggestion for reh’g en banc denied (April 8, 1998).

b. Citizens Protection Act of 1998 (Pub. L. No. 105-277).
(1) Known informally as the "McDade Amendment."

(2) Makes federal lawyers (for DOJ) subject to state laws and rules as well as to local federal court rules governing lawyer conduct.

(3) Contained in the Justice Department appropriations provisions in the massive Omnibus Consolidated and Emergency Supplemental Appropriations bill for fiscal year 1999 (Pub. L. No. 105-277), which President Clinton signed Oct. 21, 1998.

(4) The new law specifically directs the attorney general to "make and amend rules of the Department of Justice to assure compliance with this section."  

(5) Any changes would technically impact SAUSAs, but the actual impact on their routine practice would be minimal.

2. Rule 8.5 provides that if there is a conflict with state rules, the lawyer should seek assistance from his or her supervisory lawyer.  If not resolved, then:

a. Service Rules supersede rules of licensing jurisdiction in the performance of official duties.

b. Service Rules do not control if attorney is practicing in state or federal civilian courts.

3. Practical Approach.

a. Follow the most restrictive rule.

b. Seek alternate solutions.

(1) Request that a different attorney be appointed to the case.

(2) Request an opinion or waiver from the state ethics review panel.  CAUTION:  Coordinate w/technical chain!

(3) If the conflict is irreconcilable - follow Rule 8.5 which states the Service rules control.

B. A Legacy of the Independent Counsel -- Confidentiality & Attorney-Client Privilege Case Law.

1. The Rules.

a. Confidentiality (Rule 1.6).

A lawyer shall not reveal information relating to representation of a client unless the client consents after consultation, except for disclosures that are impliedly authorized in order to carry out the representation, and except:

A lawyer shall reveal such information to the extent the lawyer reasonably believes necessary to prevent the client from committing a criminal act that the lawyer believes is likely to result in imminent death or substantial bodily harm, or significant impairment of national security or the readiness or capability of a military unit, vessel, aircraft, or weapon system.

b. The Attorney-Client Privilege (M.R.E. 502).

(a) General rule of privilege. A client has a privilege to refuse to disclose and to prevent any other person from disclosing confidential communications made for the purpose of facilitating the rendition of professional legal services to  the client, (1) between the client or the client's representative and the lawyer or the lawyer's representative, (2) between the lawyer and the lawyer's representative, (3) by the client or the client's lawyer to a lawyer representing another in a matter of common interest, (4) between representatives of the client or between the client and a representative of the client, or (5) between lawyers representing the client.

2. The Privilege Survives The Death of the Client.  Swidler & Berlin v. United States, 524 U.S. 399, 118 S.Ct. 2081 (1998).  Independent Counsel sought to compel disclosure of attorney’s notes taken during an interview with Vincent Foster nine days before his suicide.

a.  “The attorney client privilege is one of the oldest recognized privileges for confidential communications. . . . The privilege is intended to encourage ‘full and frank communication between attorneys and their clients and thereby promote broader public interests in the observance of law and the administration of justice.’ . . .  The issue presented here is the scope of that privilege; more particularly, the extent to which the privilege survives the death of the client.  Swidler, 118 S.Ct. at 2084 (citations omitted).

b. “[W]e think there are weighty reasons that counsel in favor of posthumous application.  Knowing that communications will remain confidential even after death encourages the client to communicate fully and frankly with counsel.  While the fear of disclosure, and the consequent withholding of information from counsel, may be reduced if disclosure is limited to posthumous disclosure in a criminal context, it seems unreasonable to assume that it vanishes altogether.  Clients may be concerned about reputation, civil liability, or possible harm to friends or family. Posthumous disclosure of such communications may be as feared as disclosure during the client's lifetime.”  Id. at 2086.

c. “It has been generally, if not universally, accepted, for well over a century, that the attorney-client privilege survives the death of the client in a case such as this. . . .  [Federal Rule of Evidence] 501's direction to look to ‘the principles of the common law as they may be interpreted by the courts of the United States in the light of reason and experience’ does not mandate that a rule, once established, should endure for all time.  But here the Independent Counsel has simply not made a sufficient showing to overturn the common law rule embodied in the prevailing caselaw.  Interpreted in the light of reason and experience, that body of law requires that the attorney client privilege prevent disclosure of the notes at issue in this case.”  Id. at 2088 (citations omitted).

3. The Privilege May Survive the Death of the Counsel!  See Lynne Tuohy Secrets Locked In History, The Hartford Courant, June 27, 1998, at A10.

a. “Vincent Foster's secrets, at least those known by his lawyer, are safe and the attorney-client privilege has been immortalized by the U.S. Supreme Court.  Thursday's ruling safeguards Lizzie Borden's secrets as well.”

b. “A wealth of those secrets is believed to be buried in the drawer full of files containing her communications with her lawyer -- George Dexter Robinson -- about charges she hacked to death her wealthy father and stepmother in Fall River, Mass., in 1892.  What else they contain may be doomed forever to mere speculation. Those files remain locked away in a 16th-floor office at the Springfield law firm founded by Robinson, who had served as Massachusetts governor and congressman before taking on Borden's case for the then-handsome sum of $25,000.”

c. “Historians of, and those with an abiding morbid fascination about, the Lizzie Borden case were hoping the high court's ruling in the Foster case might pry open her file. It has done just the opposite.   ‘It solidifies the argument the documents should not be released,’ said Jeffrey McCormick, a lawyer with the firm of Robinson, Donovan, Madden & Berry and one of the few people who have read the Borden files.  He won't comment on their content.  The law firm considered releasing the files five years ago, on the centennial of Borden's trial. But after consulting with the Massachusetts Board of Bar Overseers, which regulates lawyer ethics, the firm's lawyers decided against release.”

d. “Still, they have chosen to retain, rather than shred them. Why?  ‘I think they have legal and historic significance,’ McCormick said Friday. ‘Speaking personally, I could never bring myself to destroy something like that. I would find it abhorrent.’”

4. But, Be Careful When You Are Talking to a Government Lawyer!

a. The First Lady has no attorney-client privilege with White House Counsel.  In re Grand Jury Subpeona Duces Tecum, 112 F.3d 910 (8th Cir. 1997), cert. denied 521 U.S. 1105.

b. “The public interest in honest government and in exposing wrongdoing by government officials, as well as the tradition and practice, acknowledged by the Office of the President and by former White House Counsel, of government lawyers reporting evidence of federal criminal offenses whenever such evidence comes to them, lead to the conclusion that a government attorney may not invoke the attorney-client privilege in response to grand jury questions seeking information relating to the possible commission of a federal crime. The extent to which the communications of White House Counsel are privileged against disclosure to a federal grand jury depends, therefore, on whether the communications contain information of possible criminal offenses. In Re: Bruce R. Lindsey (Grand Jury Testimony), 158 F.3d 1263 (D.C. Cir., October 9, 1998).

c. Rule 1.13:  “Except when representing an individual client pursuant to (g) below, [a Service] lawyer represents the Department [they serve] acting through its authorized officials.”

5. Military Case Law.

United States v. Province, 45 M.J. 359 (1997).  DC’s disclosure that is made to further effective representation is impliedly authorized.  A straggler’s order issued to the accused effectively separated what the government thought was one AWOL into two offenses, and also gave rise to a disobedience charge.  The DC disclosed the straggler’s order to the prosecution because he thought the issue would come up during the providence inquiry, and to facilitate negotiations with the prosecution for a pretrial agreement.

C. Ineffective Assistance of Counsel.

1. The Rules.

a. Competence.

A lawyer shall provide competent representation to a client. Competent representation requires the legal knowledge, skill, thoroughness, and preparation reasonably necessary for the representation.

b. Diligence.

A lawyer shall act with reasonable diligence and promptness in representing a client and in every case will consult with a client as soon as practicable and as often as necessary after undertaking representation.

2. Recent Cases.

a. Counsel of Choice.   Requests for Continuances/Civilian Defense Counsel.  Although the right to civilian counsel of choice is not absolute, an unreasoning and arbitrary insistence upon expeditiousness in the face of a justifiable request for delay violates the right to assistance of counsel.  United States v. Miller, 47 M.J. 352, 357-58 (1997). 

b. Generally.

(1) United States v. Clark, 49 M.J. 98 (1998).  Unrebutted allegation of ineffective assistance at trial in failure to call defense witness may constitute prima facie case. 

(2) United States v. Smith, 48 M.J. 136 (1998). Trial defense counsel's statements of remorse after losing contested case do not establish ineffective assistance under Strickland. 

(3) How Must Service Courts Remedy Ineffective Assistance of Counsel on Sentencing?  United States v. Boone, 44 M.J. 742 (Army Ct. Crim. App. 1996), rev’d 49 M.J. 187 (1998).  Lack of coordination between civilian and military defense counsel resulted in absence of evidence offered by defense during sentencing, and  constituted ineffective assistance of counsel. 

(4) United States v. Weathersby, 48 M.J. 668 (Army Ct. Crim. App. 1998).  Counsel required to conduct diligent investigation and present evidence at sentencing. 
3. Capital cases.

a. United States v.Curtis, 46 M.J. 129 (1997).  Ineffective assistance in capital case for not presenting evidence of intoxication of accused again at sentencing.  

b. Denial of Government’s Petition for Reconsideration, 48 M.J. 331 (1998)(Cox, C.J., concurring).  “…trial defense counsel lacked the necessary training and skills to know how to defend a death-penalty case or where to look for the type of mitigating evidence that would convince at least one court member that appellant should not be executed.” 

c. United States v. Murphy, 50 M.J. 4 (1998).  Counsel’s lack of training and experience in capital litigation contributed to questionable tactical judgments in putting together sentencing case.

D. Conflicts of Interest -- Right to Conflict-Free Counsel. 

1. The Rules

a. Conflict with a current client.  (Rule 1.7(a)).

A lawyer shall not represent a client if the representation of the client will be directly adverse to another client unless:

the lawyer reasonably believes the representation will not adversely affect the other relationship, and

each client consents after consultation.

b. Representation materially limited.  (Rule 1.7(b)).

A lawyer shall not represent a client if the representation of that client may be materially limited by the lawyer's responsibilities to another client or to a third person, or by the lawyer's own interests, unless:

the lawyer reasonably believes the representation will not be adversely affected; and

the client consents after consultation. When representation of multiple clients in a single matter is undertaken, the consultation shall include explanation of the implications of the common representation and the advantages and risks involved.

c. Former Clients. (Rule 1.9(a))

A lawyer who has formerly represented a client in a matter shall not thereafter;

represent another person in the same or a substantially related matter in which the person's interests are materially adverse to the interests  of  the client unless the former client consents after consultation; or

use information relating to the representation to the disadvantage of the former client except as Rule 1.6 would permit with respect to a client or when the information has become generally known.

2. Recent Cases.

a. United States v. Murphy, 50 M.J. 4 (1998).  Dual representation by defense counsel of sentencing witness and accused required clarification of whether accused got benefit of conflict-free counsel.
b. United States v. Lindsey, 48 M.J. 93 (1998).  Where accused indicated dissatisfaction with his defense counsel in his unsworn statement, court held inquiry by Military Judge resolved any conflict of interest, notwithstanding MJ gave accused limited options of continuing with counsel or going pro se. 
c. United States v. Cavan, 48 M.J. 567 (A.F. Ct. Crim. App. 1998).  Defense counsel must explain all options as to representation to accused who expresses dissatisfaction with counsel’s representation, including the option of having new conflict-free counsel. 
E. Professional Responsibility Implications of Information Technology Update.

“A lawyers greatest assets are integrity, our code of professional responsibility, our ethical standards and the confidentiality with which we treat our business and our clients.”

“What will matter most then is the quality of what lawyers use technology for rather than the ability to master the technology itself.  Our challenge as lawyers is to devise ways to use technology to better our profession, to better help our clients and to better carry out our roles as officers of the court.”

-- Roberta Cooper Ramos, The Changing Practice of Law in an Electronic Environment, 68 N.Y. St. B.J. 12, 13 (May/June 1996)

1. Security Risks.  See David Hricik, Confidentiality & Privilege in High-Tech Communications, Tx B.J. 104 (Feb. 1997).

(1) Unauthorized Access.

(2) Interception.

(3) Missending/Misrouting.

(4) “Sniffing” & “Spoofing.”

2. Confidentiality.

a. Automated Systems in General (Comment to Army Rule 1.6):

“Control or Access by others to automated data processing systems or equipment utilized by the lawyer also must be considered.  Control or access by personnel who are not subject to the Rules, or supervised by those subject to the Rules, may lead to a violation of the confidentiality required by this Rule.”

b. Relevant issue:  “Is the information confidential” or, in other words, is there a “Reasonable Expectation of Privacy?”

(1) Personal computer using a password-protected semi-public network.  YES!  U.S. v. Maxwell, 45 M.J. 406 (1996) (Reasonable expectation of privacy in messages stored on America Online computers).

(a) The expectation varies with the circumstances.

(b) As the forum becomes more public, the expectation becomes less reasonable.

(2) Government computer.  NO?  See United States v. Russell, 47 M.J. 412 (1998) (Officer convicted of conduct unbecoming an officer and a gentleman for downloading child pornography on government computers.  The issue of privacy was not asserted on appeal, nor commented on by the Court.); Andrew Compart, E-mail:  Not for your eyes only, Army Times, Jun. 10, 1996 (Reporting on the case of U.S. v. Delzer where the trial court ruled that an Air Force Master Sergeant had no reasonable expectation of privacy in e-mail on government computers).

c. Cordless & Cellular Phones:  Impact of Federal Wire Tap Laws.  Intercepting a Land-line, cordless, or cellular phone, whether the transmission contains voice or data (facsimile) communications does NOT effect an otherwise privileged communication.  18 U.S.C. § 2517(4) (1995).  See Appendix for state ethics opinions.
d. Computer Communications (E-mail).

(1) Trend in E-mail is to NOT require encryption.  Peter R. Krakaur, Treat E-mail Like Other Communications:  An Argument Against Mandatory Encryption of Attorney-Client Communications (1998), citing Iowa  Bar Opinion 97-01, Arizona Bar Opinion 97-04, North Dakota Bar Opinion 97-09, South Carolina Bar Opinion 97-08, and Penn. Bar Opinion 97-130, available at http://www.legalethics.com.  See Appendix for state ethics opinions.
(2) Interception of e-mail is now illegal under the Electronic Communications Privacy Act, 18 U. S. C. §§2701(a) and 2702(a).

e. A Practical Approach:  Select Mode of Communication that Best Protects Confidentiality.  See North Carolina Proposed RPC 215 (April 13, 1995), available in LEXIS, Ethics Library.

f. One “Resolved” Issue - Inadvertent Disclosure of Confidential Materials.  See ABA Formal Opinion 94-382 (July 5, 1994); ABA Formal Opinion 92-368 (Nov. 1992). 

IV. Application of The Rules – Discussion Scenarios

1.
Captain Pierce is the brigade trial counsel during a deployment to Corsica.  Although operations have stabilized, force protection measures include travel requirements that any vehicles move in a 2-vehicle convoy with armed escort.  General Order No. 1 prohibits any alcohol consumption by deployed troops.


On an off duty day, Captain Pierce joins several junior officers in going to a local beach.  All of the officers consumed alcohol and violated the travel requirements by using a tactical vehicle, alone and unarmed.  When the brigade commander learned of this outing, he had Captain Pierce prepare administrative letters of reprimand against the other officers, not realizing Captain Pierce was part of the group.  Captain Pierce prepared the reprimands as requested, and without ever disclosing his participation.


Applicable rules: Rule 1.7, Conflicts of Interest.

NOTES:

2.
Major Honeycutt is the Chief of the Administrative Law Branch, having just completed a 2-year tour as Senior Defense Counsel, where he earned plaudits from commanders for his professional and zealous defense work.  As he sets about his administrative law duties one day, Captain Burns stops in to talk about a matter.


Captain Burns relates a woeful tale of an investigation into his relationship with a female non-commissioned officer in his unit.  The investigation alleges various offenses relating to this consensual relationship, and Captain Burns asks whether he should make a statement to the investigating officer, remain silent, hire a lawyer, or admit to the affair.  After inquiring into the duration of the personal relationship, where the parties might rendezvous, the nature of the professional relationship, and how much the command knew, Major Honeycutt offers his advice based on his professional experience with similar investigations, as trial counsel, defense counsel, or administrative review officer.


Applicable rules:Rule 1.13, Service as the Client; Rule 1.7(b), Conflicts of Interest.

Notes:

3.
Captain Stamand represents Private First Class (PFC) Clamo at a general court-martial for offenses of robbery and aggravated assault.  During the course of the representation, PFC Clamo has maintained his innocence, though with widely varying explanations.  


Three days prior to trial, PFC Clamo comes to Captain Stamand's office with four "apparent" soldiers.  All are shabbily dressed in civilian clothes, and Captain Stamand learns each is undergoing administrative separation from his unit.  PFC Clamo represents that each of these "soldiers" can vouch for his alibi that he was at a local dance club at the time the offenses were committed.  Captain Stamand counts the visible body piercings, notes the extremely unkempt appearance, and orders the soldiers from his office.


A few days later, at his court-martial, PFC Clamo is found guilty of robbery and aggravated assault, the defense having presented no witnesses but premised its defense on an attack on the victim's ability to identify the accused. 


Applicable rules: Rule 1.3, Diligence; Rule 3.3(a)(4), Witness Perjury

Notes:

4.
Private First Class Dawson is charged with attempted larceny and fraud for submitting a false claim.  Captain Galloway, chief of the Base Claims Office, conducted an initial investigation when PFC Dawson submitted the claim, then turned the file over to the Criminal Law Branch for prosecution.  


As the charges slowly worked their way through investigation and pretrial hearing to court-martial, Captain Galloway several times appeared as a witness for the government and testified about her investigation that uncovered the fraud.  Also during this time, Mrs. Dawson frequently called to ask about payment for legitimate repairs of damage to their furnishings that occurred during the move.  


A few hours following PFC Dawson's conviction for fraud in submitting a false claim, Captain Galloway called the commander for PFC Dawson.  Captain Galloway requested that the command bring PFC Dawson to her office so she could sort out any valid parts of the otherwise fraudulent claim and make appropriate payment to Mrs. Dawson, now that he court-martial had concluded. 


Applicable rules:  Rule 4.2, Communications with Represented Parties

Notes:

5.
Captain Mason represents Sergeant Bondo on charges of attempted murder, rape and kidnapping.  The case turns on whether the panel believes Sergeant Bondo and his mistress had a consensual -- albeit unusual -- sexual relationship.  In addition to numerous acquaintances of the parties, Captain Mason has two psychiatrists prepared to testify for the defense.  In light of all of the information, both for his client and against the victim, Captain Mason is confident the defense case on the merits will at least raise doubt sufficient to mitigate the sentence, if not win an acquittal.  


Consequently, when the panel acquits Sergeant Bondo of the attempted murder, but convicts him of kidnapping and rape, Captain Mason presents no additional evidence during sentencing.  The court-martial panel sentences Sergeant Bondo to a dishonorable discharge and confinement for 12 years.


Applicable rules:  Rule 1.3, Diligence

Notes:

6.
Major McKenzie is the Chief of Criminal Law for a large installation.  As he sorts through countless pieces of correspondence regarding myriad on-going courts-martial, Captain Kuzak comes in looking somewhat excited.


Captain Kuzak shows Major McKenzie an e-mail printout, signed by Captain Van Owen, a Trial Defense Service lawyer assigned to the installation.  Captain Kuzak points out that the e-mail was apparently intended for Captain Van Owen's supervisor, the Regional Defense Counsel who is stationed at another installation, but was somehow routed to the Base Criminal Law Office, either due to sender error or technological malfunction.


Without realizing its intended destination at first glance, Captain Kuzak opened and read the e-mail.  As it contained an outline and series of questions of a direct examination of the accused in a court-martial next week, Captain Kuzak printed out the transmission for further review and any follow-up witness interviews.  "I feel confident about getting a conviction now," he told Major McKenzie.


Applicable rules: Rule 1.6 – confidentiality; ABA Formal Opns. 92-368 and 94-382 

Notes:

Guide to State Ethics Opinions – Information Technology

State
E-mail
Cellular Phone

Alaska
98-02
UNK

Arizona
97-04
UNK

Colorado
90
90

District of Columbia
281
UNK

Illinois
96-10
94-11

Kentucky
E-403
UNK

Iowa
97-01, 96-33
UNK

Massachusetts
UNK
94-5

Missouri
1998-10
UNK

New York
709
UNK

North Carolina
215
215

North Dakota
97-09
UNK

Pennsylvania
97-130
UNK

South Carolina
97-08
See 94-27

Tennessee
98-A-650(a)
UNK

Vermont
97-5
UNK

Virginia
1702
UNK

� We drew this compilation of Ethics Opinions from � HYPERLINK http://www.legalethics.com ��http://www.legalethics.com�, an excellent web site developed and maintained by Peter Krakaur, Esq.
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