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I. OGE Form 450 - Review the Report.

A. tc \l2 "B0
Your Job - Review the ReportOSD conducts program reviews to OGE audit standards.

1. tc \l3 "1a
DoD conducts program reviews to OGE audit standards.The stated purpose of OGE audits is to ensure that reports are complete so that a good conflict of interest analysis may be made.  All reviews should use that standard all the time.  To date, OGE conducts reviews for technical errors.  This section will help you avoid technical deficiencies in anticipation of OGE audits.

2. tc \l4 "a0
The purpose of OGE audits is to ensure that reports are complete so that a good conflict of interest analysis may be made.  All reviews should use that standard all the time.STOP THE CLOCK! - Get a preliminary review conducted ASAP to meet the 60 day review deadline.  Technical deficiency review is sufficient.  Question verification and DoD contractor review may be done later.  Conflict of interest analysis is last.

B. tc \l4 "b0
STOP THE CLOCK! - Get a preliminary review conducted ASAP to meet the 60 day review deadline.  Technical deficiency review is sufficient.  Question verification and DoD contractor review may be done later.  Conflict of interest analysis is last.Common Problems - Preliminary Information (Refer to sample report)

1. Correct version?  If not dated 4/99, employee must either do a new report on the correct form, or complete the Preliminary Information section on the right form, state “See Attached” in each appropriate Part, and sign it.  Then attach it to the completed incorrect version.

2. tc \l3 "2a
Common Problems - Preliminary Information (Refer to training sample form)Reports are for the wrong reporting period - if an employee files a late new entrant report during the annual cycle, it is really an annual report because of the reporting period, from 10/1 to 9/30.  A new entrant report requires information for the 365 days prior to signature, which should be made within 30 days of entry.  You need either to collect a new entrant report, even though it would be late, or document that a determination was made during position review that filing is now required.  Annotate the report to correct the status and write a note in the Comments section that a filing determination was just made.

3. tc \l4 "a0
Reports are for the wrong reporting period - if an employee files for the first time during the annual cycle, it is an annual report because of the reporting period.  You need either to collect a new entrant report, even though it would be late, or document that a determination was made during position review that filing is now required.Appointment date is required only for new entrant reports. 

4. tc \l4 "b0
Appointment date should not be included on annual reports.Supervisors must date on or after date of employee signature. Annual OGE Form 450s signed and/or filed prior to September 30th.  Must get re-dated.
5. tc \l4 "c0
Annual OGE Form 450s signed and/or filed prior to September 30th.Report fails to receive supervisory review.  After conducting preliminary review, return it to the employee, and request that corrections be made as appropriate, and that the employee submit it to the supervisor after corrected.

6. tc \l4 "d0
Report fails to receive supervisory review.  After conducting preliminary review, return it to the employee, and request that corrections be made as appropriate, and that the employee submit it to the supervisor after corrected.The date received is not noted on the report - this date is critical to start your 60 day review time.  Some commands use the supervisory review to stop the 60 day review clock, but the supervisor must note the date received on the report.  Most use the date the report is filed at the ethics office, which gives you control over the 60 day review, but you lose control over supervisors, who may hold the report.

7. tc \l4 "e0
The date received is not noted on the report - this date is critical to start your 60 day review time.  Some commands use the supervisory review to stop the 60 day review clock, but the supervisor must note the date received on the report.Put initial/preliminary review date on the form, in the database, or both to make it easy to document for auditors that the 60 day review deadline has been met. 

C. tc \l4 "f0
Recommend putting initial/preliminary review date on the form, in the database, or both to make it easy to document for auditors that the 60 day review deadline is met. Part I - Assets and Income.  What is the correct information and why is it needed?

1. tc \l3 "3a
Part I - What is the correct information and why is it needed?Although 5 C.F.R. 2640.202 exempts certain financial interests from the requirement to disqualify, in accordance with 5 C.F.R. 2634, those interests must still be reported if they meet the reporting threshold - CATCH 22.

2. tc \l4 "a0
Although  5 C.F.R. 2640.202 exempts certain financial interests from the Apersonal and substantial participation@ prohibition, in accordance with 5 C.F.R. 2634, those interests must still be reported if they meet the reporting threshold - CATCH 22.Annotate corrections next to the entry on the form and reference to your initials and date with an asterisk.  Use Comments box for substantive comments, such as waiver or disqualification attached.

3. Partnerships, closely held corporations, and small business ventures (not publicly traded) – Filers need to include name, location, and nature of business.

4. tc \l4 "c0
Partnerships, closely‑held corporations, and small business ventures (not publicly traded) - Reports fail to include name, location, and nature of business.Pensions - If the employee, especially an SGE, reports a salary, is there a pension reported?  If not, inquire.  Can the employee control the pension?  If not, just report name of company and that there is another control.  This is an allowable way of determining a defined benefit plan for 450s only.  In a defined benefit plan, the company guarantees a set amount.  In a defined contribution plan, the employee receives whatever the investment has earned with no guarantee.  If he can control, report assets, which may merely be the options selected.

tc \l4 "d0
Pensions - If the employee, especially an SGE, reports a salary, is there a pension reported?  If not, inquire.  Can the employee control the pension?  If not, just report name of company and that there is no control.  If he can control, report assets.IRAs – Filers need to identify underlying assets.  If IRA reported at bank, with interest as the type of income, you may assume it is a money market or CD.

tc \l4 "e0
IRAs - Reports fail to identify underlying assets.  If IRA reported at bank, with interest as the type of income, you may assume it is a money market or CD.Mutual funds - identify family and fund name.  Fund names may indicate sector funds, which may create a conflict of interest.

5. tc \l4 "f0
Mutual funds - identify family and fund name.401(k) - considered defined contribution plans.  Identify the underlying assets by identifying any mutual funds, specific assets such as the company's stock, or by naming the independent manager and the type of investment option selected, such as fixed, growth, etc. 

6. Managed stock/brokerage account - employees argue that they don't control, so they shouldn't report assets! - don't believe them.  Employees may attach statements that meet the regulatory requirements (indicate assets sold during the year, OGE Memo, 2/22/00) and white-out values and account numbers.  

tc \l4 "h0
Managed stock/brokerage account - employees argue that they dont control, so they shouldnt report assets! - dont believe them.  Recommend employees attach statements and white-out values and account numbers.  Variable annuities or life insurance – You have to list the holdings, which may be invested in EIFs, like fixed or growth, or mutual funds.

7. tc \l4 "i0
Variable annuities or life insurance - may be invested in EIFs, like fixed or growth, or mutual funds.Reports fail to include income and investments of spouses and dependent children.  This may be hard to determine.

D. tc \l4 "j0
Reports fail to include income and investments of spouses and dependent children.  This may be hard to determine.Over/Under Reporting.

Over-Reporting - Put “NR” (“Not reportable”) or “OR” (“Over-reported”) or similar notation on the report.  If you have the time, follow-up by informing the individual of the over-reporting.

tc \l3 "4a
Over-reporting - Put NR or similar notation on the report.  If you have the time, follow-up by informing the individual of the over-reporting.

tc \l4 "a0
Income from the Federal Government, dollar amounts, account numbers, cash accounts in financial institutions, money market funds, CDS, etc. 

a. tc \l4 "b0
Personal residence and its mortgage.

2. Under-Reporting – If filer thought the report was a new entrant, but it is really annual, need to determine if there are any gifts/travel to be reported.  Vice-versa, if it is a new entrant, but travel reported, indicate NR or OR.

3. tc \l4 "c0
Reports sometime include gifts of travel accepted by the Government in accordance with 31 U.S.C. 1353.  Make sure you have information on the travel for your travel report, but it should not be reported here!

E. Cross-Pollination

1. tc \l3 "5a
Cross-Pollination

tc \l4 "a0
Filer fails to check "none" box where appropriate.

2. Part II- Liability - tc \l4 "d0
If rental property is reported in Part 1, is there a mortgage reported in Part II?  There may not be a mortgage, but you may need to find out.  Or, if there is a mortgage, is there a rental property reported in Part I?  If not, you have to check.  If the mortgage is for a personal residence, put “NR” on the entry.

3. Part III – Outside Positions - tc \l4 "b0
If a position is reported in Part III, is it a compensated position?  If it is and it meets the criteria, is it reported in Part I?  If income for a position is reported in Part I, be sure that the position is also reported in Part III.  tc \l4 "c0
Reports fail to list outside positions, especially when they provide no compensation. This one is hard - almost requires your personal knowledge or comes out during questioning on other problems.

4. Part IV – Agreements and Arrangements - tc \l4 "e0
If a pension or an ongoing, compensated outside position is reported in Part I or Part III, is it reported in Part IV?

F. Letters of Warning - After conducting the preliminary review, check the $25K or local list for DoD contractors, and get answers to questions.  If interests in DoD contractors are reported, send employees a letter of warning, sample attached in the main outline.  If an actual or potential conflict is revealed, have the employee complete a written disqualification statement or ensure other remedial steps are taken if disqualification is not possible or is undesirable.

II. tc \l2 "B0
SF 278 - Review the Report.

A. tc \l3 "1a
OSD conducts program reviews to OGE audit standards.

1. The stated purpose of OGE audits is to ensure that reports are complete so that a good conflict of interest analysis may be made.  All reviews should use that standard all the time.  To date, OGE conducts reviews for technical errors.  This section will help you avoid technical deficiencies in anticipation of OGE audits.

2. tc \l4 "a0
The purpose of OGE audits is to ensure that reports are complete so that a good conflict of interest analysis may be made.  All reviews should use that standard all the time.STOP THE CLOCK! - Get a preliminary review conducted ASAP to meet the 60 day review deadline.  Technical deficiency review is sufficient.  Question verification and DoD contractor review may be done later.  Conflict of interest analysis is last.

3. tc \l4 "b0
STOP THE CLOCK! - Get a preliminary review conducted ASAP to meet the 60 day review deadline.  Technical deficiency review is sufficient.  Question verification and DoD contractor review may be done later.  Conflict of interest analysis is last.Must compare the current 278 with the prior one.  There should be a seamless flow from one year to the next.  It is recommended for 450 review, but mandatory here.  Also recommend using a worksheet to help compare and record questions.

B. tc \l4 "c0
Must compare the current 278 with the prior one.  There should be a seamless flow from one year to the next.  It is recommended for 450 review, but mandatory here.  Also recommend using a worksheet to help compare and record questions.

tc \l3 "2a
Common Problems - Preliminary Information  (Refer to the sample report)

1. Correct version?  If not dated 3/2000, employees must redo the report.  So be sure to distribute the correct version.  OGE’s fillable form is difficult to use.  Recommend downloading the form into Excel from           http://www.defenselink.mil/dodgc/defense_ethics/resource_library/278formsupervisorcertification.xls..

2. Because filing requirement is determined by position, you must get the new entrant report.  Unlike the 450s, there is no opportunity to allow a supervisor to determine a filing requirement during the annual reporting cycle.

3. Appointment date is included on new entrant reports and termination date is included on termination reports.

4. Signature of filer may be dated from 1/1 to 5/15, or later if extension, or it is just plain late.  Sometimes tc \l4 "a0
Appointment date is not included on new entrant reports and termination date is not included on termination reports.incorrect CY is used on annual reports - the year is the information coverage period, not the filing year.

5. tc \l4 "c0
The date received is not recorded - this date is critical to start your 60 day review time.  Recommend putting it in the AAgency Use Only@ box.Report fails to receive supervisory review.  The supervisor must date on or after the date of the employee’s signature.  If not, after conducting preliminary review, return it to the employee, and request that corrections be made as appropriate, and that the employee submit it to the supervisor after corrected.  If you use a separate certification label, supervisors should sign there, else they should sign as “Other Reviewer.”  A preliminary reviewer may also use that box.

6. tc \l4 "b0
Incorrect CY on annual reports - the year is the information coverage period, not the filing year.The date received is not recorded - this date is critical to start your 60 day review time.  Recommend putting it in the “Agency Use Only” box.  This box used to be at the top and was handy for determining the year.  You may want to write the year at the top of the form for easy filing and reference.

7. tc \l4 "d0
 Report fails to receive supervisory review.  After conducting preliminary review, return it to the employee, and request that corrections be made as appropriate, and that the employee submit it to the supervisor after corrected.  If you use a separate certification label, supervisors should sign there, else they should sign as AOther Reviewer.@  A preliminary reviewer may also use that box.Put initial/preliminary review date on the form, in the database, or both to make it easy to document for auditors that the 60 day review deadline is met.  You may use the same box as for the date received, and indicate that it is the review date.  (JER subparagraph 7-206.c.(7))

8. tc \l4 "e.
Put initial/preliminary review date on the form, in the database, or both to make it easy to document for auditors that the 60 day review deadline is met.  You may use the same box as for the date received, and indicate that it is the review date.  (JER subparagraph 7-206.c.(7))DoD Component DAEO or Deputy DAEO signs.

C. tc \l4 "f.
DoD Component DAEO or designee signs.

tc \l3 "3.
Schedule A, Assets and Income.  What is the correct information and why is it needed?

1. Although 5 C.F.R. 2640.202 exempts certain financial interests from the requirement to disqualify, in accordance with 5 C.F.R. 2634, those interests must still be reported if they meet the reporting threshold - CATCH 22.

2. Annotate corrections next to the entry on the form and reference to your initials and date with an asterisk.  Use Comments box for substantive comments, such as waiver or disqualification attached.

3. tc \l4 "b.
Annotate corrections on the form with your initials and date.  Recommend inserting next to, or referenced to, the entry.  Use comment box for substantive comments, such as waiver or disqualification attached.The 278 is different from the 450 as it requires a value for assets and income, and more information.  The discussion in the 450 section on how to correctly report assets generally applies here.  Differences will be highlighted.

4. tc \l4 "c.
The 278 is different from the 450 as it requires a value for assets and more information.  The discussion in the 450 section on how to correctly report assets generally applies here.  Differences will be highlighted.On Schedule A, mark the value range, type, and income range for each asset or income source.  Report assets that had a fair market value of more than $1000 at the close of the reporting period, or that produced over $200 in income during the reporting period, regardless of asset value.  Report earned income of spouses only if it exceeds $1000.  Don’t report earned income of dependent children.  Filer may indicate the actual amount even when the form allows reporting of ranges.  Fair market value may be determined by purchase price, good faith estimate, recent appraisal, adjusted assessed value, and year-end book value.  Aggregate different types of securities from the same source to determine if they meet the reporting threshold.  Spouses and dependent children may use the “Over $1,000,000” category for their sole assets that meet the category, but the filer must specify the higher categories.

5. tc \l4 "d.
On Schedule A, mark the value range, type and amount of income range for each asset.  Report assets that had a fair market value of more than $1000 at the close of the reporting period, or that produced over $200 in income during the reporting period, regardless of asset value.  Even though it does not appear to be required on the form, if the asset or income value is more than $1 million, specify whether the range is between $1-5 million, $5-25 million, between $25-50 million, or more than $50 million.If the type of investment income is not included under “Type,” report the type and actual amount of income under “Other Income.”  Report the type and actual amount of non-investment income, such as salary, under “Other Income.”  Report benefits and severance separately from salary.  The actual amount of a spouse’s non-investment income does not have to be reported.

6. tc \l4 "e.
If the type of income is not included under AType,@ such as salary, it must be identified in the AOther@ column and the actual amount entered in the AActual Amount@ column.  However, do not include the actual amount of the spouse=s salary.Include personal savings accounts only if they aggregate more than $5000 in one financial institution.  The 450 does not require reporting of cash accounts.  These include certificates of deposit, money market accounts, or other forms of deposit in banks, credit unions or similar financial institutions.

7. tc \l4 "f.
Include cash accounts and other cash instruments only if they aggregate more than $5000 in one financial institution.  450 does not require reporting of cash accounts.  If stock that produced more than $200 income during the reporting period is completely sold, report value as  “None (or less than $1,001)” and include capital gains in the type of income, if applicable.

8. tc \l4 "g.
If stock that produced more than $200 income during the reporting period is completely sold, report value as  ANone (or less than $1,001)@ and include capital gains in the type of income, if applicable.Do not report income for defined benefit plans unless the filer is collecting benefits. The interest/dividends from IRAs must be reported because they are income, even if they are not reported on the income tax return.  Detailed disclosure of an individually or privately managed IRA portfolio is required, so show the value of the underlying assets, as well as interest/dividends.

9. Pensions – For a defined benefit plan, report the name of the employer, the category of value, or if the value cannot be determined, the amount of benefit to be received and the age at which it will begin in the “Other Income” block.  If pension payments are received, report the actual amount in “Other Income” and specify “pension payment.”  For a defined contribution plan, report the name of the employer and each plan asset as a line item.  If it is pooled and widely diversified, identify the pool and the independent manager.  Do not report these payments as they are merely a distribution of investment income.

10. tc \l4 "h.
Do not report income for defined benefit plans unless the filer is collecting benefits.  The interest/dividends on IRAs must be reported because they are making earnings, even if they are not reported on the income tax return.  Limited Partnerships – If publicly traded, they are usually EIFs, so simply identify the name.  If they are not publicly traded, report the name, location and description of the purpose.  If it’s an investment LP, the underlying holdings must be reported.  The types of income and amounts should match the information provided by a broker or on a K-1 schedule (of IRS Form 1065).

11. tc \l4 "i.
Limited Partnerships - if not an EIF or publicly traded, need the location and description of its purpose.  If it=s an investment LP, the underlying holdings must be reported.Reports fail to include income and investments of spouse or dependent children.  This may be hard to determine.

D. tc \l4 "j.
Reports fail to include income and investments of spouse or dependent children.  This may be hard to determine.

tc \l3 "4.
Schedule B, Part I, Transactions.  This is not required on the 450.  It is the section that allows the prior year’s form to mesh with the current form.

1. Report a transaction of real property, stocks, bonds, EIF shares or other securities when it exceeds $1000.  This section provides most of the explanation of changes that appear on Schedule A from one year to the next.  It may also show assets that were purchased and sold within a year and did not meet the reporting threshold for Schedule A.  If the gain or loss is due to something other than a normal purchase or sale (e.g., gift, inheritance, becomes worthless), or if the transaction is $1000 or less, it is not reportable, so we recommend adding a note in the “Comments of Reviewing Officials” box on page 1 to explain the circumstances.

2. Be sure that the filer provides the month, day, year, and value of each transaction.

3. Also report transactions made by non-public businesses or investment pools in which there is a direct proprietary, general partnership interest.

E. tc \l4 "a.
If assets appear or disappear from one year to the next on Schedule A,  transactions should be listed on this Schedule.  If the gain or loss is due to something other than a normal purchase or sale (e.g., gift, inheritance, becomes worthless), or if the transaction if $1000 or less, recommend adding a note in the AComments of Reviewing Officials@ box on page 1 to explain the circumstances.

tc \l3 "5.
Over-reporting - Remind your filers that this is a public report.

1. Income from the Federal Government, social security numbers, and account numbers should NOT be reported.  This information should not be released to the public.

2. Schedule B, Part II, Gifts - tc \l4 "a.
Income from the Federal Government, social security numbers, and account numbers should NOT be reported.  This information should not be released to the public.Reports sometime include gifts of travel accepted by the Government in accordance with 31 U.S.C. 1353.  Make sure you have information on the travel for your travel report, but it should not be reported here!

F. tc \l4 "b.
Reports sometimes include gifts of travel accepted by the Government in accordance with 31 U.S.C. 1353.  Make sure you have information on the travel for your travel report, but it should not be reported here!

tc \l3 "6.
Cross-Pollination

1. Filer fails to check "none" box where appropriate.

2. Schedule B, Part I – The assets for transactions should generally be included on Schedule A unless there are exceptional circumstances, such as sale at a loss. 

3. Schedule C, Part I, Liabilities - tc \l4 "e.
If rental property is reported on Schedule A, is there a mortgage reported here?  If there is a mortgage reported, is there a rental property reported on Schedule A?  If not, you should check.  Be sure that the filer provides the date, interest rate, term and value (the highest amount owed during the reporting period) of the liability.

4. Schedule C, Part II, Agreements or Arrangements - If a pension or an ongoing, compensated outside position is reported on Schedule A or Schedule D, Part I, is it reported here?

5. Schedule D, Part I, Outside Positions - tc \l4 "a.
Filer fails to check "none" box where appropriate.

tc \l4 "b.
If a position is reported here, is it a compensated position?  If so, is it reported on Schedule A if it exceeds $200?  If income for a position is reported on Schedule A, be sure that the position is also reported here.  tc \l4 "c.
Unless there are exceptional circumstances, such as sale at a loss, the assets for transactions shown on Schedule B, Part I should generally be included on Schedule A.  Be sure that the filer provides the month, day and year of each transaction.

tc \l4 "d.
Reports fail to list outside positions even though they provide no compensation.  This one is hard - almost requires your personal knowledge or comes out during questioning on other problems.

6. tc \l4 "f.
 Schedule D, Part II, Compensation in Excess of $5000 – This is not required on the 450.  It is only for nominees and new entrants.  Filers must provide the names of clients and customers for whom they provide direct, personal services requiring a fee of over $5000, even when paid to the filers’ employer.  When paid directly, there should be a corresponding entry on Schedule A.

G. tc \l3 "7.
Letters of Warning - After conducting the preliminary review, check the $25K or local list for DoD contractors and get answers to questions.  If interests in DoD contractors are reported, send employees a letter of warning.  If an actual or potential conflict is revealed, have the employee complete a written disqualification statement, or ensure other remedial steps are taken if disqualification is not possible or is undesirable.

III.   Conclusion.


CONFLICT OF INTEREST/FINANCIAL DISCLOSURE SEMINAR - QUESTION

You are the Deputy SJA and Ethics Counselor at your command.  It is your pleasant task to review all the financial disclosure reports.  You have just finished reviewing for accuracy a 450 filed by John Doe, a contract specialist.  You’re pretty sure you finally have all the interests reported, and that the entries are complete, and although you have asked him to submit another report for his new entry reporting period, you make a mental note to check how it was missed in the first place.  You proudly know that you could survive any DoD or OGE audit.  Now what do you do?  Breathe a great sigh of relief, sign it, and put it in the Ready for Filing pile?  Nice try.  You’re just beginning to explore the real purpose of reporting the information!

You know that he’s a contract specialist, so there is the potential for working on particular matters, but you don’t know exactly what contracts he may deal with.  His supervisor reviewed and signed the report, and he’s the one in the know, so there couldn’t be any significant problems, could there?  Well, you know that he is a new employee, and you assume that his most recent employer was GE because of the pension and continuing ties.  GE is a DoD contractor.  But you don’t really know when he left his previous employment, or whether it even was GE.  Besides a possible past employment relationship, he also has a pension, stock, and consulting fees from GE.  You could call him, but you have 900 more reports to review.

1.
What action do you recommend taking?

You also note that he is currently a tax consultant, but you don’t know who his clients are.  

2.
Do you see any problems?  What do you recommend?

After checking your local contractor list, you know that some of the companies that he either has stock in, or is receiving compensation from (IBM, Boeing, Merck, and Lockheed), are all on the list.  

3.
What do you recommend doing?

Your command has had some problems with employees trying to represent organizations that they belong to.  You see that he has spoken at the national conference of NCMA.  He didn’t report being an officer or active participant in Part III, but he may be a member.

4.
What do you recommend doing?

You send your letter, now heave a sigh of great relief, sign the report and happily toss it into the To Be Filed pile.  Three days later, you get a call from John Doe, asking you what you meant when you said he shouldn’t work on matters concerning GE because he was just offered an opportunity to serve on a source selection committee and GE is expected to be one of the bidders.  He’d really like to do it, so how can that be done?

5.
Now what do you have to do?

CONFLICT OF INTEREST ANALYSIS SEMINAR - ANSWER

You are the Deputy SJA and Ethics Counselor at your command.  It is your pleasant task to review all the financial disclosure reports.  You have just finished reviewing for accuracy a 450 filed by John Doe, a contract specialist.  You’re pretty sure you finally have all the interests reported, and that the entries are complete, and although you have asked him to submit another report for his new entry reporting period, you make a mental note to check how it was missed in the first place.  You proudly know that you could survive any DoD or OGE audit.  Now what do you do?  Breathe a great sigh of relief, sign it, and put it in the Ready for Filing pile?  Nice try.  You’re just beginning to explore the real purpose of reporting the information!

You know that he’s a contract specialist, so there is the potential for working on particular matters, but you don’t know exactly what contracts he may deal with.  His supervisor reviewed and signed the report, and he’s the one in the know, so there couldn’t be any significant problems, could there?  Well, you know that he is a new employee, and you assume that his most recent employer was GE because of the pension and continuing ties.  GE is a DoD contractor.  But you don’t really know when he left his previous employment, or whether it even was GE.  Besides a possible past employment relationship, he also has a pension, stock, and consulting fees from GE.  You could call him, but you have 900 more reports to review.

1.
What action do you recommend taking?

A.  You could ask for a disqualification statement, but you have no reason to believe that there is any risk of his ever handling a GE matter, after all, his supervisor did sign the report.  Out of an abundance of caution, you could send him a sample disqualification and ask him to sign one.  Another option is to send a letter of warning, in which you advise him that he has a financial interest in GE, so he should not participate in matters concerning GE if any arise, and that he may check with his supervisor or ethics counselor if he has any questions.  You decide to send him a letter of warning.  A sample letter is in your notebook with the main outline.

You also note that he is currently a tax consultant, but you don’t know who his clients are.  

2.
Do you see any problems?  What do you recommend?

A.  Since he files a financial disclosure report, the JER, at section 2-206, requires that he get written approval from his supervisor before engaging in any business activity or employment relationship with a DoD contractor.  Since he is also a new employee, he may not be vividly aware of the requirement.  You may want to add it to the letter of warning.

Also, since he’s new, he may not be aware that his government employment now prevents him from representing those clients before any government agency, including the IRS.  18 U.S.C. 203 and 205.  You may also want to include this in the warning letter.

After checking your local contractor list, you know that some of the companies that he either has stock in, or is receiving compensation from (IBM, Boeing, Merck, and Lockheed), are all on the list.  

3.
What do you recommend doing?

A.  Add to the letter of warning that he has financial interests in these companies, so he should not participate in matters concerning them, and that he may check with his supervisor or ethics counselor if he has any questions.  

Your command has had some problems with employees trying to represent organizations that they belong to.  You see that he has spoken at the national conference of NCMA.  He didn’t report being an officer or active participant in Part III, but he may be a member.

4.
What do you recommend doing?

A.  Since he is a new employee and you’re not sure if he is aware of the requirement, you may want to add to the letter of warning that if he is a member of NCMA, he is not allowed to represent it to any part of the Government under 18 U.S.C.  203 and 205.  Also, if he is an active participant (and just forgot to list it in Part III), he has a covered relationship with NCMA under 5 C.F.R. 2635.502 and should not participate in matters in which they are a party, and that he may check with his supervisor or ethics counselor if he has any questions. 

You send your letter, now heave a sigh of great relief, sign the report and happily toss it into the To Be Filed pile.  Three days later, you get a call from John Doe, asking you what you meant when you said he shouldn’t work on matters concerning GE because he was just offered an opportunity to serve on a source selection committee and GE is expected to be one of the bidders.  He’d really like to do it, so how can that be done?

5.
Now what do you have to do?

A.  After silently groaning, tell him that you believe that as of this moment he is disqualified from participating in the source selection, but that you need a lot of information to determine if there is a way to overcome the disqualification.  What do you want to know?  Review the interests separately so you don’t go nuts.

First, the consultancy.  Is there an 18 U.S.C. 208 problem?  Although DoJ has prosecuted cases that involved negotiating for an independent contractor relationship, OLC (the Office of Legal Counsel, DoJ) has declined to discuss whether an employment relationship under 208 includes independent contractors or consultants.  OGE has recommended that it is prudent to consider that 208 applies and seek a waiver in appropriate circumstances.  (94x16)  What is the extent of the consultancy?  What type of work is involved?  What is the value of the fees?  Would he be willing to give it up?  This would be a divestment of the interest.  If not, and the consultant work is not related to the source selection, would you be willing to recommend a waiver?  It may depend on all the answers.  What about 5 C.F.R. 502?  There is also a 502 concern here, but for simplicity’s sake (!), we will discuss 502 at the next item.

Second, concerning his prior employment with GE, when did he leave GE?  If it is less than a year, there is definitely a 5 C.F.R. 502 problem, which establishes a covered relationship with an employer from whom he departed within one year.  But don’t breathe too easily if it’s over a year, because the catch-all provision might still cover him.  It would depend on his position with GE, his length of service, the type of work he did, etc.  Depending on the answers to these questions, and on whether or not he retains his consultancy, you may also need a 502 determination.  You need to talk to the supervisor about whether he would be willing to make the required written determination, that the Government’s interests in John Doe’s participating on the source selection committee outweighed any concern that a reasonable person might question the integrity of the selection process.  Review the factors under 502 with him.

Third, as to the stock, what is its value?  If it’s under $5000, there is the exemption at 5 C.F.R.  2640.202.  If it’s over that amount, see if it’s possible for the employee to sell some of the stock to get under the de minimus value.  Don’t forget to remind him not to sell before getting a Certificate of Divestiture.  The stock in the 401k probably cannot be sold.  If the value is still over $5000, only a waiver under 18 U.S.C. 208(b) would allow him to work on GE matters.  You would need to find out his total net worth to determine the percentage of GE interest.  A ballpark figure is 5% or less.  That will give you a clue whether a waiver is even possible.

Fourth, there is his GE pension.  During your review, you determined that it is a defined benefit plan.  He would not be able to participate in matters that would affect GE’s ability to fund the pension or make the pension payments.  If you decide that you need a waiver, and that it is feasible to grant one, try to add the pension interest to be on the safe side.

With all this, good luck.  Maybe it could be done, but do you really want to? 
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