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introduction to FISCAL LAW

I. INTRODUCTION.

A. The U.S. Constitution gives Congress the authority to raise revenue, borrow funds, and appropriate the proceeds for federal agencies.  In implementing these express constitutional powers, Congress strictly limits the obligation and expenditure of public funds by the executive branch.  Congress regulates virtually all executive branch programs and activities through the appropriations process.

1. Congress has enacted fiscal controls, which, if violated, subject the offender to serious adverse personnel actions and criminal penalties.

2. Congress and the Department of Defense (DoD) have agreed informally to additional restrictions.  DoD refrains from taking certain actions without first giving prior notice to, and receiving consent from, Congress.  These restraints are embodied in regulation.

B. What are the Major Fiscal Limitations?

1. An agency may obligate and expend appropriations only for a proper purpose;

2. An agency may obligate only within the time limits applicable to the appropriation (e.g. O&M funds are available for obligation for one fiscal year); and

3. An agency cannot obligate more than the amount appropriated by the Congress.

C. Philosophy of Fiscal Law.   Be Conservative. 

II. AVAILABILITY AS TO PURPOSE.

A. What is the "Proper Purpose" Rule?  The "Purpose Statute" provides that agencies shall apply appropriations only to the objects for which the appropriations were made, except as otherwise provided by law. 31 U.S.C. § 1301(a).

B. The Purpose Statute does not require Congress to specify the purpose of every expenditure in an appropriations act, although it does specify the purpose of many expenditures.  DoD has reasonable discretion to determine how to accomplish the purpose of an appropriation.  Internal Revenue Serv. Fed. Credit Union -- Provision of Automatic Teller Mach., B‑226065, 66 Comp. Gen. 356 (1987).

C. Determining the Purpose of a Specific Appropriation -- Where Do You Look?

1. Appropriations Acts.  DoD has nearly 100 separate appropriations available to it for different purposes.

2. Appropriations are differentiated by service (Army, Navy, etc.), component (Active, Reserve, etc.), and purpose (Procurement, Research and Development, etc.).  The major DoD appropriations provided in the annual Appropriations Act are:

a. Operation & Maintenance (O&M) -- used for the day-to-day expenses of training exercises, deployments, operating and maintaining installations, etc.;

b. Personnel -- used for pay and allowances, permanent change of station travel, etc.;

c. Research, Development, Test and Evaluation (RDT&E) -- used for expenses necessary for basic and applied scientific research, development, test, and evaluation, including maintenance and operation of facilities and equipment; and

d. Procurement -- used for production and modification of aircraft, missiles, weapons, tracked vehicles, ammunition, shipbuilding and conversion, and "other procurement."

3. DoD also receives smaller appropriations for other specific purposes (e.g., Humanitarian Assistance, Chemical Agents and Munitions Destruction, etc.).

4. Congress appropriates funds for military construction separately.

5. By regulation, DoD has assigned most types of expenditures to a specific appropriation.  See DFAS-IN Manual 37‑100‑96, The Army Management Structure (July 1995).

D. Fund Cites.

III. AVAILABILITY AS TO TIME.

A. Appropriations are Available for Limited Periods.  An agency must incur a legal obligation to pay money within the period of availability.  If an agency fails to obligate funds before they expire, they are no longer available for new obligations.

B. Appropriations are only Available to Support Bona Fide Needs during the Period of Availability.

1. 31 U.S.C. § 1502(a), the "Bona Fide Needs" statute, provides that the balance of an appropriation or fund limited for obligation to a definite period is available only for payment of expenses properly incurred during that period of availability or to complete contracts properly made within that period of availability.

2. Supplies.

a. Supplies are the bona fide needs of the period in which they are needed or consumed.  Orders for supplies are proper only when the supplies are actually required.  Thus, supplies needed for operations during a given fiscal year are the bona fide needs of that year.

b. The Comptroller General has held that supplies ordered in one fiscal period that an activity will not use until a subsequent fiscal period are the bona fide needs of the first period under two circumstances:

(1) The Stock-Level Exception (Inventory Exception).  A bona fide need for supplies exists when there is a present requirement for supply items to meet authorized stock levels (replenishment of operating stock levels, safety levels, mobilization requirements, authorized backup stocks, etc.); and

(2) The Lead-Time Exception.  If goods or materials will not be obtainable on the open market at the time needed because the time required to order, produce, fabricate, and deliver them requires that they be purchased in a prior fiscal year, such supplies are a bona fide need of the year of purchase.

3. Services.

a. Services are presumed to be bona fide needs of the fiscal year in which they are performed.  As a general rule, one must use current funds to obtain current services, and one may not use current funds to obtain future services.

b. There are statutory exceptions to the general rule.  10 U.S.C.§ 2410a permits DoD agencies to award any service contract for a period not to exceed 12 months at any time during the fiscal year, completely funded with current appropriations.  This statutory exception almost swallows up the general rule.  Non-DoD agencies have similar authority.  41 U.S.C. § 2351.  For the Coast Guard, the authority is found in 10 U.S.C. § 2410a(b).

c. If the services are nonseverable (a single undertaking), agencies must obligate funds for the entire undertaking at contract award,  even though the contractor will perform services during the next fiscal year.  See Incremental Funding of U.S. Fish & Wildlife Serv. Research Work Orders, B-240264, Feb. 7, 1994, (unpub.).

IV. AVAILABILITY AS TO AMOUNT.
A. Administrative Subdivision of Funds.  31 U.S.C. § 1514(a) requires agencies to control the subdivision of appropriations.

1. The Office of Management and Budget apportions funds over their period of availability to agencies for obligation.

2. Agencies subdivide these funds among their subordinate activities.

3. In the Army, the Operating Agency/Major Command (MACOM) is generally the lowest command level at which the formal administrative subdivisions of funds required by 31 U.S.C. § 1514 are maintained for O&M appropriations.  Below the MACOM level, O&M subdivisions are generally informal targets or allowances. 

4. Agencies promulgate regulations to control the use of funds.      

V. The Antideficiency Act.  

A. The Act prohibits any government officer or employee from:

1. Making or authorizing an expenditure or obligation in excess of the amount available in an appropriation.  31 U.S.C. § 1341(a)(1)(A).

2. Making or authorizing expenditures or incurring obligations in excess of formal subdivisions of funds; or in excess of amounts permitted by regulations prescribed under 31 U.S.C. § 1514(a).  31 U.S.C. § 1517(a)(2).

3. Incurring an obligation in advance of an appropriation, unless authorized by law.  31 U.S.C. § 1341(a)(1)(B).

4. Accepting voluntary services unless otherwise authorized by law.  31 U.S.C. § 1342.

B. Investigating Violations.  31 U.S.C. §§ 1351, 1517; OMB Circular A-34, para. 32.1; DOD Reg. 7000.14-R, Financial Mgmt. Reg., Vol. 14; Memorandum, Principal Deputy Assistant Secretary of the Army (Financial Management and Comptroller), subject: Supplemental Guidance to AR 37-1 for Reporting and Processing Reports of Potential Violations of Antideficiency Act Violations [sic] (Aug. 17, 1995).

1. General.  A violation of the Antideficiency Act (ADA) is a serious matter. Violators are subject to appropriate administrative discipline, including suspension of duty without pay or removal from office.  31 U.S.C. § 1349(a).  Knowing and willful violators are subject to a $5,000 fine and imprisonment for two years.  31 U.S.C. § 1350.

2. Upon discovery of a potential violation of the ADA, the MACOM commander (or the next higher level commander above the activity where the violation occurred) must appoint an investigating team to conduct a preliminary investigation.  A flash report must be submitted to DA with the names of the team members within 15 days of discovery of the violation.

3. If the preliminary investigation concludes that a violation of the ADA occurred, the appointing officer must select investigators to conduct an AR 15-6 investigation.  The focus of the 15-6 investigation is identifying the individuals responsible for the violation, recommending actions to preclude similar violations in the future, and reporting the actions required to "correct" the violation.

VI. Typical Questionable Expenses.

A. Clothing.  Clothing is generally a personal expense.  IRS Purchase of T-Shirts, B‑240001, 70 Comp. Gen. 248 (1991) (Combined Federal Campaign T-shirts for employees who donated $5.00 or more per pay period not authorized).  But see 5 U.S.C. § 7903 (authorizes purchase of special clothing, for govern​ment benefit, which protects against hazards); White House Communications Agency—Purchase or Rental of Formal Wear, B‑247683, 71 Comp. Gen. 447 (1992) (tuxedo rental or purchase for employees authorized); Internal Revenue Serv.—Purchase of Safety Shoes, B‑229085, 67 Comp. Gen. 104 (1987) (safety shoes authorized).

B. Food. 

1. Generally, appropriated funds are not available to pay for government employees’ food or refreshments within their official duty stations.  Department of The Army—Claim of the Hyatt Regency Hotel, B‑230382, Dec. 22, 1989 (unpub.) (coffee and donuts unauthorized entertainment expense).

2. Exceptions.

a. Formal meetings and conferences.  5 U.S.C. § 4110.

(1) The government may pay for meals while government employees are attending meetings or conferences if:  1) the meals are incidental to the meeting; 2) attendance of the employees at the meals is necessary for full participation in the meeting; and 3) the employees are not free to take meals elsewhere without being absent from the essential business of the meeting.

(2) However, this exception does not apply to purely internal business meetings or conferences sponsored by government agencies.  Pension Benefit Guaranty Corp.—Provision of Food to Employees,   B-270199, Aug. 6, 1996 (unpub); Meals for Attendees at Internal Government Meetings, B-230576, 68 Comp. Gen. 604 (1989).

(3) NOTE:  This provision applies only to civilian employees. There is no corresponding provision for military in Title 10 of the U.S. Code.  But see ¶ 4510 of the Joint Federal Travel Regulation, that authorizes military members to be reimbursed for occasional meals within the local area of their Permanent Duty Station (PDS) when the military member is required to procure meals at personal expense outside limits of the PDS.

b. Training.  5 U.S.C. § 4109; 10 U.S.C. §4301.

(1) The government may provide meals if necessary to achieve the objectives of a training program.  Coast Guard—Meals at Training Conference, B-244473, Jan. 13, 1992 (unpub.).

(2) However, an agency’s characterization of a meeting as “training” is not controlling.  Corps of Engineers—Use of Appropriated Funds to Pay for Meals, B-249795, May 12, 1993 (unpub.) (quarterly managers meetings of the Corps do not constitute “training”); See also Pension Benefit Guaranty Corp.—Provision of Food to Employees, supra. (food not proper training expense if unnecessary for employee to obtain full benefit of training).

c. Award Ceremonies.  5 U.S.C. § 4503 (civilian incentive awards); 10 U.S.C. § 1124 (military cash awards).

(1) Defense Reutilization and Marketing Service Award Ceremonies, B-270327, March 12, 1997 (agency may spend $20.00 per person for luncheons provided at awards ceremonies pursuant to the Government Employees Incentive Awards Act); Refreshments at Awards Ceremony, B-223319, 65 Comp. Gen. 738 (1986) (agencies may use appropriated funds to pay for refreshments incident to employee awards ceremonies [applies to both 5 U.S.C. § 4503 and 10 U.S.C. § 1124 which expressly permit agency to “incur necessary expense for the honorary recognition. . .”]).

(2) NOTE:  10 U.S.C. § 1125 governs Secretary of Defense’s (SECDEF) authority to award medals, trophies, badges, etc. to members/units of armed forces for accomplishments.  This statute does not have the express “incur necessary expense” language of 5 U.S.C. § 4503 or 10 U.S.C. § 1124.

C. Entertainment.

1. Appropriated funds generally are not available to pay for entertainment.  HUD Gifts, Meals, and Entertainment Expenses, B-231627, 68 Comp. Gen. 226 (1989); Navy Fireworks Display, B-202518, Jan. 8, 1982, 82-2 CPD ¶ 1 (fireworks unauthorized entertainment); Internal Revenue Serv.—Live Entertainment and Lunch Expense of Nat’l Black History Month, B‑200017, 60 Comp. Gen. 303 (1981) (live musical performance generally entertainment; exception for agency EEO cultural and ethnic programs).  See also To the Honorable Michael Rhode, Jr., B-250884, March 18, 1993 (unpub.) (interagency working meetings, even if held at restaurants, are not automatically social or quasi-social events chargeable to the official reception and representation funds).

2. Unless authorized by statute.  Golden Spike Nat’l Historic Site, B-234298, 68 Comp. Gen. 544 (1989) (statutory authority to conduct “interpretive demonstrations” includes authority to pay for musical entertainment at the 1988 Annual Golden Spike Railroader’s Festival); Claim of Karl Pusch, B‑182357, Dec. 9, 1975 (unpub.) (Foreign Assistance Act authorized reimbursement of expenses incurred by Navy escort who took foreign naval officers to Boston Playboy Club—twice).

D. Decorations.  Agencies may purchase decorative items if consistent with work-related objectives and not for personal convenience.  Department of State & Gen. Serv. Admin.—Seasonal Decorations, B‑226011, 67 Comp. Gen. 87 (1987) (purchase of decorations proper); The Honorable Fortney H. Stark, B-217555, 64 Comp. Gen 382 (1985) (personal Christmas cards not proper expenditure); Purchase of Decorative Items for Individual Offices at the United States Tax Court, B-217869, 64 Comp. Gen. 796 (1985) (expenditure on art work consistent with work-related objectives and not primarily for the personal convenience or personal satisfaction of a government employee).  NOTE:  Practitioners should consider also the constitutional issues involved in using federal funds to purchase and display religious decorations (e.g., Christmas, Hanukkah, etc.)
E. Business Cards. An agency may use appropriated funds to purchase business cards for its employees.  See Letter to Mr. Jerome J. Markiewicz, Fort Sam Houston, B-280759, Nov. 5, 1998, 98-2 CPD ¶ 114 (purchase of business cards with appropriated funds for government employees who regularly deal with public or outside organizations is a proper “necessary expense” of the Army O&M account).  This case “overturned” a long history of Comptroller General’s decisions holding that business cards were generally a personal expense.  See Forest Service – Purchase of Info. Cards,  B-231830, 68 Comp. Gen. 467 (1989).

1. Army Policy.  Army Regulation 25-30, paragraph 11.11, (21 June 1999).

a. Army policy authorizes the printing of business cards at government expense.

(1) Business cards must be necessary to perform official duties and to facilitate business communications;

(2) Individual offices are responsible for funding the cost of producing business cards;

(3) Commercially printed business cards are authorized but are restricted generally to designated investigators and recruiters.  Such cards must be limited to a single ink color;

(4) Agencies must use existing hardware and software to produce cards and must use card stock that may be obtained through in-house or commercial supply channels.

(5) Agencies cannot purchase special hardware, software or card stock to produce business cards.

b. Department of the Army memorandum, dated 2 August 1999 authorizes agencies to procure printed business cards from the Lighthouse for the Blind if the cost of procuring the cards is equivalent to or less than the cost of producing the cards on a personal computer.

2. Air Force Policy.  Air Force IC 99-1 to DODD 5330.3/AFSUP provides guidance for the printing of business cards when:

a. The cards are required in the performance of official functions when the exchange of the cards would facilitate mission-related business communications;

b. Agencies must use existing hardware, software and agency-purchased card stock;

c. Business cards that are for recruiters may be purchases through the Defense Automated Printing Service after receiving approval from Headquarters Air Education and Training Command, Communications and Information Directorate.

3. Navy Policy.  Department of the Navy memorandum, dated 9 March 1999 provides for the printing of business cards when:

a. General or flag rank or civilian Senior Executive Service members authorize printing of cards for those organizations or positions that require business cards in the performance of official duties; and

b. Agencies are required to use existing software and agency-purchased card stock.

F. Telephones.  31 U.S.C. § 1348.

1. Generally, appropriations not available to install telephones in private residences or for tolls or other charges for telephone service from private residences).  See Centers for Disease Control and Prevention-Use of Appropriated Funds to Install Telephone Lines in Private Residence, B-262013, Apr. 8, 1996, 96-1 CPD ¶ 180 (appropriated funds may not be used to install telephone lines in Director’s residence);  Use of Appropriated Funds to Pay Long Distance Tel. Charges Incurred by a Computer Hacker, B‑240276, 70 Comp. Gen. 643 (1991) (agency may not use appropriated funds to pay the phone charges, but may use appropriated funds to investigate); Timothy R. Manns—Installation of Tel. Equip. in Employee Residence, B‑227727, 68 Comp. Gen. 307 (1989) (telephone in temporary quarters allowed).

2. But see Federal Communications Commission – Installation of Integrated Services Digital Network, B-280698, Jan. 12, 1999 (agency may use appropriated funds to pay for installation of dedicated Integrated Services Digital Network (ISDN) lines to transmit data from computers in private residences of agency’s commissioners to agency’s local area network).

3. NOTE:  DoD has statutory authority to install telephone lines in residences for national defense purposes.  31 U.S.C. § 1348(c).

G. Fines and Penalties.

1. Agencies generally may not use appropriated funds to pay fines and penalties incurred by employees.  To The Honorable Ralph Regula, B-250880, Nov. 3, 1992 (military recruiter is personally liable for parking meter fines imposed for parking meter violations);  Military members and employees may be reimbursed for paying a fine when the action for which the fine is imposed is a necessary part of the member’s or employee’s official duties.; To the Acting Attorney Gen., B‑47769, 44 Comp. Gen. 313 (1964) (payment of contempt fine proper when incurred by employee pursuant to agency regulations and instructions).

2. Agencies may pay fines imposed on the federal government when Congress waives sovereign immunity.  See, e.g., 10 U.S.C. § 2703(f) (Defense Environmental Restoration Account); 31 U.S.C. § 3902 (interest penalty).

H. Licenses and Certificates.  National Defense Authorization Act for Fiscal Year 2002, Section 5750.

1. General Rule— New Change.  Appropriated funds are now authorized to pay fees incident to obtaining:

a. Professional accreditation.

b. State-imposed and professional licenses.

c. Professional certification.  

d. Examination fees necessary to obtain such credentials listed above.

2. Exception— This authority may not be exercised on behalf of any employee occupying or seeking to qualify for appointment to any position that is excepted from the competitive service because of the confidential, policy-determining, policy-making, or policy-advocating character of the position.
I. Unit or Regimental Coins.

1. Generally, the Army may not use appropriated funds to purchase “mementos” such as regimental coins for distribution.  Such mementos are unauthorized personal gifts.

2. Congress has provided specific statutory authority for SECDEF to “award medals, trophies, badges, and similar devices” for “excellence in accomplishments or competitions.”  10 U.S.C. § 1125.

3. The Army has implemented this statute in AR 600-8-22, para. 11-1, which allows the presentation of awards for “excellence in accomplishments and competitions which clearly contribute to the increased effectiveness or efficiency of the military unit, that is, tank gunnery, weapons competition, military aerial competition.”

a. Army Regulation 600-8-22, ¶ 11-2 provides:  “[h]owever, awards may be made on a one time basis where the achievement is unique and clearly contributes to increased effectiveness.”  These awards could be made in the form of a coin, trophy, plaque or other similar device.  The MACOM commander or head of the principal HQDA agency must approve the purchase of coins for distribution as awards.  AR 600-8-22, para. 1-7d.

b. NOTE:  For a detailed discussion of the fiscal issues related to commanders’ coins, see Major Kathryn R. Sommercamp, Commanders’ Coins:  Worth Their Weight in Gold?, Army Law., Oct. 1997, at 6.

4. See Air Force guidance, OPJAGAF 1999/23, 1 April 1999 (purchase of coins is authorized if used as “legitimate award for Air Force personnel and not as a memento or personal gift”).

5. Nonappropriated funds may be used to purchase awards for intramural and athletic competitions.  See AR 215-1.

6. The authority to purchase awards for excellence in competitions does not extend to the purchase of coins or other mementos merely to “enhance esprit de corps,”  “improve soldiers’ morale,” or other unauthorized purposes.  Commanders should seek to differentiate between tokens of appreciation and mementos (personal gifts) and awards, which may be funded by appropriated funds.

7. Comptroller General opinions come to different conclusions concerning awards to civilian employees, awards to military members, and incentive awards, because each has a separate statutory basis.  See Air Force Purchase of Belt Buckles as Awards for Participants in a Competition,    B-247687, 71 Comp. Gen. 346 (1992) (appropriated funds may be used to purchase belt buckles as awards for the annual “Peacekeeper Challenge”); Awarding of Desk Medallion by Naval Sea Systems Command,              B-184306, Aug. 27, 1980 (unpub.) (desk medallions may be given to both civilian and military as awards for suggestions, inventions, or improvements).

J. Use of Office Equipment.  Use of Office Equipment in Support of Reserves and National Guard, B-277678, Jan. 4, 1999 (agency may authorize use of telephone and/or facsimile machine to respond to reserve unit recall notification as all government agencies have some interest in furthering the governmental purpose of, and national interest in, the Guard and Reserves).  See Office of Personnel Management memorandum, dated 3 June 1999, which provides general guidance to assist federal agencies in determining under what circumstances employee time and agency equipment may be used to carry out limited National Guard or Reserve functions.

VII. Military Construction.

A. Congressional oversight of the Military Construction Program is extensive and pervasive.  41 U.S.C. § 12 provides that no public contract relating to erection, repair, or improvements to public buildings shall bind the government for funds in excess of the amount specifically appropriated for that purpose.

1. Military construction projects costing over $1.5 million.  These funds are referred to as MILCON funds.

a. Congress authorizes these projects by location and funds them in a lump sum by service.

b. Congressional reports identify individual projects specifically.

2. Military construction projects costing between $750,000 and $1.5 million.

a. Congress provides annual funding and approval to each military department for minor construction projects that are not specifically identified in a Military Construction Appropriations Act ($5 million for the Army in FY 1997).  These funds are referred to as “minor military construction” or “MMC” funds.

b. Although normally limited to $1.5 million per project, the services may also use up to $3 million of these funds per project to correct deficiencies which threaten life, health, or safety.

c. Statute and regulations require approval by the Secretary of the Department and notice to Congress before a minor military construction project exceeding $750,000 is commenced.

3. Minor Military Construction projects costing less than $750,000.  10 U.S.C. § 2805(c); AR 415-15 (4 Sep 98).

a. Congress expressly authorizes the services to fund these projects with O&M appropriations.

b. Although normally limited to $750,000 per project, the services may also use O&M appropriations up to $1.5 million per project to correct deficiencies that threaten life, health, or safety.

c. Construction includes alteration, conversion, addition, expansion, and replacement of existing facilities, plus site preparation and installed equipment.

d. Project definition is critical.  A military construction project must produce a complete and usable facility or a complete and usable improvement to an existing facility.  See The Honorable Michael Donley, B-234326.15, Dec. 24, 1991 (unpub.) (Air Force improperly split project involving a group of 12 related buildings into multiple projects).

e. Maintenance and repair are not construction; therefore, maintenance and repair projects may exceed the $750,000 threshold.

(1) "Maintenance" is routine recurrent work that prevents deterioration and preserves the facility for its intended purpose.

(2) "Repair" is restoration of a real property facility, system or component to such a condition that it may effectively be used for its designated functional purpose”   See AR 420‑10, sec. II, Terms. 

(a) DoD’s  Definition for Repair.  DoD Reg. 7000.14R, vol. 2B, ch. 8, para. 080105.  See also Memorandum, Office of the Secretary of Defense, Comptroller, 2 July 97, subject: Definition for Repair and Maintenance.   

(i) Repair means to restore a real property facility, system or component to such a condition that it may effectively be used for its designated purpose.

(ii) When repairing a facility, the components of the facility may be repaired by replacement, and the replacement can be up to current standards or codes.  For example, Heating, Ventilation, and Air Conditioning (HVAC) equipment can be repaired by replacement, can be state-of-the-art, and provide for more capacity than the original unit due to increased demand/standards.  Interior rearrangements (except for load-bearing walls) and restoration of an existing facility to allow for effective use of existing space, or to meet current building code requirements (for example, accessibility, health safety, or environmental), may be included as repair.

(iii) Additions, new facilities and functional conversions must be done as construction.  Construction projects may be done concurrent with repair projects as long as the projects are complete and useable. 

(b) Army’s Implementing Guidance concerning DoD’s Definition of Repair.  Memorandum, Dept. of the Army, Asst. Chief of Staff for Installation Mgmt, 4 Aug. 1997, subject:  New Definition of “Repair.”

(i) A facility must be in failed or failing condition in order to be considered for a repair project.

(ii) When repairing a facility you may now bring the facility (or a component of a facility) up to applicable codes or standards as repair.  An example would be adding a sprinkler system as part of a barracks repair project.  Another example would be adding air conditioning to meet a current standard when repairing a facility.  Pursuant to the new definition, moving load-bearing walls, additions, new facilities and functional conversions must be done as construction.

(iii) Bringing a facility (or component thereof) up to applicable codes or standards for compliance purposes only, when a component or facility is not in need of repair, is construction.

(c) Air Force Definition.  AFI 32-1032, paras. 4.1.2 and 5.1.2.  See also AFI 65-601, vol. 1, attch 1.  The term “repair” means to restore real property, real property systems, and real property components to such a condition that the Air Force may use it effectively for its designated functional purpose.  However, AFI 32-1032, para. 4.1.2, specifically states that real property, real property systems, and real property components “need not have failed to permit a repair project.”  (emphasis added).

(i) The term “repair” includes:

(a) Replacing existing heating, ventilation, and air conditioning equipment with “functionally sized,” state-of-the-art equipment;

(b) Arranging or restoring the interior of a facility to:  (a) allow for the effective use of existing space; or (b) meet current building standards or code requirements (e.g., accessibility, health, safety, seismic, security, or fire);

(c) Removing or treating hazardous substances for environmental restoration purposes unless the work supports a construction project;

(d) Replacing one type of roofing system with a more reliable or economical type of roofing system;

(e) Installing exterior appurtenances (e.g., fire escapes, elevators, ramps, etc.) to meet current building standards, code requirements, and/or access laws; and

(f) Installing force protection measures outside the footprint of the facility.

(ii) The term “repair” does not include:

(a) Expanding a facility’s foundation beyond its current footprint;

(b) Elevating or expanding the “functional space” of a facility;

(c) Increasing the “total volume” of a facility;

(d) Installing previously uninstalled equipment unless required to comply with accessibility, health, safety, seismic, security, or fire standards and codes;

(e) Relocating a facility;

(f) Upgrading unpaved surfaces;

(g) Increasing the dimensions of paved surfaces unless required to comply with Air Force standards or applicable code requirements;

(h) Changing the permanent route of real property transportation systems;

(i) Installing walkways, roadway curbs, gutters, underground storm sewers, bicycle paths, jogging paths, etc;

(j) Completely replacing the vertical section of a facility and a substantial portion of its foundation;

(k) Completely replacing a facility;

(l) Converting a facility or portion of a facility from one functional purpose to another;
 or

(m) Repairing a facility if the repair work exceeds 70% of the facility’s replacement cost.

(d) Navy Definition.  OPNAVINST 11010.20F, para. 3.1.1.
  The term “repair” refers to “the return of a real property facility to such condition that it may be effectively utilized for its designated purposes, by overhaul, reconstruction, or replacement of constituent parts or materials which are damaged or deteriorated to the point where they cannot be economically maintained.”

(i) The term “repair” includes:

(a) The modification or addition of building or facility components or materials to meet current safety, building, or environmental codes (e.g., correcting seismic or life safety deficiencies; installing fire protection; and removing asbestos containing materials);

(b) Minor additions to components in existing facilities to return the facilities to their customary state of operating efficiency (e.g., installing additional partitions while repairing deteriorated partitions);

(c) The replacement of components with higher quality or more durable components if the replacement does not substantially increase the capacity or change the function of the component;

(d) The replacement of energy consuming equipment with more efficient equipment if:

(e) The shore activity can recover the additional cost through cost savings within 10 years;

(f) The replacement does not substantially increase the capacity of the equipment; and

(g) The new equipment provides the same end product (e.g., heating, cooling, lighting, etc.).

(ii) The term “repair” does not include:

(a) Additions, expansions, alterations, or modifications required solely to meet new purposes or missions;

(b) The extension of facility systems or components to areas the shore activity is not repairing and/or areas not previously serve;

(c) Increases to exterior facility dimensions or utility plant capacity; and

(d) Alterations to quarters to meet current DoD or Navy design standards.

f. Improperly classifying work as maintenance or repair, rather than construction, may lead to exceeding the $500,000 per project limit. Agencies should avoid using de minimis deficiencies to categorize a building as failed or failing in order to justify classification of large renovation projects designed to bring facilities up to standard as repair.  This conservative approach may be difficult to sell to commanders, but an overly broad reading of the new definition would suggest that an agency is trying to avoid the necessary funding and approval process required for larger construction projects.  Reasonable interpretation of the new definition should allow commanders to use O&M funds to address many deficiencies common in old DoD buildings.  Abuse of the new rules, however, may provoke Congress to provide a more stringent definition.

VIII. Exercise-Related Construction.  

A. Congress has prohibited the use of O&M funds for minor construction projects outside the U.S. on Joint Chiefs of Staff (JCS) directed exercises.

B. All exercise-related construction projects coordinated or directed by the JCS outside the U.S. are limited to unspecified minor construction accounts of the Military Departments.  Furthermore, Congress has limited the authority for exercise-related construction to no more than $5 million per Department per fiscal year. 10 U.S.C. § 2805(c)(2).  Currently, Congress funds exercise-related construction as part of the Military Construction, Defense Agencies appropriation.

1. DoD interpretation excludes truly temporary structures, such as tent platforms, field latrines, shelters, and range targets that are removed completely once the exercise is completed, from the definition of exercise-related construction.  DoD funds the construction of these temporary structures with O&M appropriations.

2. Congress requires the Secretary of Defense to give prior notice of the plans and scope of any proposed military exercise involving U.S. personnel if the amounts expended for construction, either temporary or permanent are projected to exceed $100,000.  Military Construction Appropriations Act, 1999, Pub. L. 105-237, § 113, 112 Stat. 1553, 1558 (1998).

3. Operational Construction.

a. Use of O&M appropriations.  The DA General Counsel has concluded that O&M appropriations (even above $750,000 per project) are the correct source of funds for the construction of temporary facilities to support forces conducting combat operations.  See Memorandum, Deputy General Counsel (Ethics & Fiscal), Office of the General Counsel, Department of the Army, Subject: Construction of Contingency Facility Requirements (22 Feb. 2000).

(1) "Temporary" refers to the commander's expected use of the facilities, not the quality of construction.  EXAMPLE:  Roadwork during Operation Restore Hope.  

(2) If the project has a permanent or contingency mission at the conclusion of the operations, then DA must use military construction appropriations.

b. Presidential authority.  Upon Presidential declaration of a national emergency, 10 U.S.C. § 2808 permits the Secretaries of Defense and the military departments to undertake construction projects, not otherwise authorized by law, that are necessary to support the armed forces.

(1) The secretaries may undertake such projects using only unobligated military construction and family housing funds.

(2) On 14 November 1990, President Bush invoked the authority of 10 U.S.C. § 2808, as required by 50 U.S.C. § 1631.  See Executive Order 12734, Nov. 14, 1990, 55 Fed. Reg. 2808 (1990).

c. Service secretary authority.  10 U.S.C. § 2803 authorizes the service secretaries to undertake emergency military construction costing up to $30 million per year, provided the secretary:

(1) Notifies the congressional committees;

(2) Justifies the projects as vital to national defense, or to other specified emergency purposes; and

(3) Waits 21 days after notification before beginning the project.

d. Contingency construction.  10 U.S.C. § 2804 permits contingency construction.  It requires prior notification to congressional committees, project justification, a 21-day waiting period after notification before beginning the project, and the use of funds appropriated for this purpose.  The Military Construction, Defense Agencies, Authorization for FY 99 includes $4.8 million for contingency construction.

4. Tension results from the desires of DoD and Congress to control all construction centrally and the needs of commanders to construct facilities to support assigned missions.

IX. Investment/Expense Threshold. 

A. Expenses.  Operations and Maintenance, Army (O&M) appropriations are generally available to acquire systems and equipment items that are locally purchased and cost less than $100,000.

B. Investments.  The Army must use procurement appropriations to acquire equipment items that are centrally managed or cost $100,000 or more.  See DoD Reg. 7000.14‑R, Financial Mgmt. Reg., vol. 2A, ch 1.

1. Numerous audits have revealed a systemic problem of local activities using O&M appropriations to acquire computer systems costing more than the investment/expense threshold.  This constitutes a violation of the Purpose Statute, and may result in a violation of the Antideficiency Act.

2. Agencies must consider the "system" concept when evaluating the procurement of Information Mission Area (IMA) end items.  The determination of what constitutes a "system" must be based on the primary function of the hardware and software to be acquired, as stated in the approved requirements document.

a. A system exists if a number of components are designed primarily to function within the context of a whole and will be interconnected to satisfy an approved requirement.

b. Agencies may purchase multiple end items of equipment (e.g., computers), and treat each end item as a separate "system" for funding purposes, if the primary function of the end item is to operate independently. 

c. Include standard off-the-shelf software as part of the total system cost when purchased as part of initial acquisition of equipment.

d. Fragmented or piecemeal acquisition of a documented requirement may not be used to circumvent the "system" concept.

X. Use of official Representation Funds.

A. Representation funds are appropriations made available to the executive branch that may be expended without many of the normal controls.  Throughout our history, Congress has provided representation funds for the use of the President and other senior agency officials.  See Act of March 3, 1795, 1 Stat. 438.  Congress and DoD regulate representation funds tightly because of their limited availability and the potential for abuse.

B. Controls.

1. 10 U.S.C. § 127.

2. DoD Dir. 7250.13, Official Representation Funds (23 Feb. 1989).

3. AR 37-47, Representation Funds of the Secretary of the Army (31 May 1996).

4. Official Representational Funds (.0012).

a. These funds are available to extend official courtesies to dignitaries, officials, and foreign governments.  AR 37-47,       para. 1-5.

b. Representation funds are an element of the emergency and extraordinary expense funds appropriated for the use of the Secretary of the Army in the annual appropriations act.  Not all agencies receive representation funds, and agencies may not use other appropriations for representation purposes.  See HUD Gifts, Meals, and Entertainment Expenses, B‑231627, 68 Comp. Gen. 226 (1989).

c. Congress provides representation funds as a separate item in the Operation and Maintenance appropriation.  Obligation in excess of the limitation is a violation of 31 U.S.C. § 1341, the Antideficency Act.

d. Funds must be requested and made available before obligation.  Requests for retroactive approval must be forwarded to the Secretary of the Army or his designee.  AR 37-47, para. 3-1d. 

e. Obligation of representation funds requires legal review.  AR 37-47, para. 3-1f(2).

f. Prohibitions.  AR 37-47, para. 2-10.

(1) Expenses solely for entertainment of, or gifts to, DoD personnel, except for the select senior DoD personnel listed in AR 37-47, para. 2-4.

(2) Retirements and change of command ceremonies, absent DA approval.  AR 37-47, para. 2-4g; United States Army School of the Americas -- Use of Official Representation Funds, B‑236816, 69 Comp. Gen. 242 (1990) (new commander reception distinguished).

(3) Classified projects and intelligence projects.

(4) Membership fees and dues.

(5) Personal expenses (e.g., holiday cards, calling cards, clothing, birthday gifts, etc.).

(6) Gifts or flowers that an authorized guest wishes to present to another person.

(7) Personal items purchased by an authorized guest.

(8) Guest telephone bills.

(9) Any cost associated with the event that is eligible for nonappropriated funds, except expenses of authorized guests.

(10) Repair, maintenance, and renovation of DoD facilities.

5. The Secretary of the Army routinely considers exceptions to AR 37-47.

6.
Miscellaneous Contingency Funds (.0014).

a. DA uses miscellaneous contingency funds for expenses for which Congress has not otherwise provided.

b. Examples.

(1) To reward search teams at the Gander air crash.

(2) To mitigate the impact following the Army's erroneous failure to withhold tax from soldiers' pay.

6. CINC Initiative Funds.  This element of the O&M, Defense Agencies Appropriation is governed by 10 U.S.C. § 166a, which authorizes the Chairman of the Joint Chiefs of Staff to expend O&M for specified purposes, including augmentation of other appropriations.

XI. LIMITATION ON VOLUNTARY SERVICES.  

A. Voluntary Services.  An officer or employee may not accept voluntary services or employ personal services exceeding those authorized by law, except for emergencies involving the safety of human life or the protection of property.  To Glenn English, B‑223857, Feb. 27, 1987 (unpub.).

1. Voluntary services are those services rendered without a prior contract for compensation or without an advance agreement that the services will be gratuitous.  Army’s Authority to Accept Servs. From the Am. Assoc. of Retired Persons/Nat’l Retired Teachers Assoc., B‑204326, July 26, 1982 (unpub.).

2. Acceptance of voluntary services does not create a legal obligation.  Richard C. Hagan v. United States, 229 Ct. Cl. 423, 671 F.2d 1302 (1982); T. Head & Co., B-238112, July 30, 1990 (unpub.); Nathaniel C. Elie, B‑218705, 65 Comp. Gen. 21 (1985).  But see T. Head & Co. v. Dep’t of Educ., GSBCA No. 10828-ED, 93-1 BCA ¶ 25,241.

B. Examples of Voluntary Services Authorized by Law

1. 5 U.S.C. § 593 (agency may accept voluntary services in support of alternative dispute resolution).

2. 5 U.S.C. § 3111 (student intern programs).

3. 10 U.S.C. § 1588 (military departments may accept voluntary services for medical care, museums, natural resources programs, or family support activities).

C. Application of the Emergency Exception.  This exception is limited to situations where immediate danger exists.  Voluntary Servs.—Towing of Disabled Navy Airplane, A-341142, 10 Comp. Gen. 248 (1930); Voluntary Servs. in Emergencies, 2 Comp. Gen. 799 (1923).  This exception does not include “ongoing, regular functions of government the suspension of which would not imminently threaten the safety of human life or the protection of property.”  31 U.S.C. § 1342.

D. Gratuitous Services Distinguished.

1. It is not a violation of the Antideficiency Act to accept free services from a person who agrees, in writing, to waive entitlement to compensation.  Army’s Authority to Accept Servs. From the Am. Assoc. of Retired Persons/Nat’l Retired Teachers Assoc., B-204326, July 26, 1982 (unpub.); To the Adm’r of Veterans’ Affairs, B-44829, 24 Comp. Gen. 314 (1944); To the Chairman of the Fed. Trade Comm’n, A-23262, 7 Comp. Gen. 810 (1928).

2. An employee may not waive compensation if a statute establishes entitlement, unless another statute permits waiver.  To Tom Tauke,         B-206396, Nov. 15, 1988 (unpub.); The Agency for Int’l Dev.--Waiver of Compensation Fixed by or Pursuant to Statute, B‑190466, 57 Comp. Gen. 423 (1978).

3. Acceptance of gratuitous services may be an improper augmentation of an appropriation if federal employees normally would perform the work, unless a statute authorizes gratuitous services.  See Community Work Experience Program—State Gen. Assistance Recipients at Fed. Work Sites, B‑211079.2, Jan. 2, 1987 (unpub.) (augmentation would occur) with Senior Community Serv. Employment Program, B-222248, Mar. 13, 1987 (unpub.) (augmentation would not occur).  But see Federal Communications Comm’n, B-210620, 63 Comp. Gen. 459 (1984) (noting that augmentation entails receipt of funds).

XII. VOLUNTARY CREDITOR RULE.  See AFR 177-102, para. 20-1; DFAS-IN 37-1, para. 20-206.

A. Definition.  A voluntary creditor is one who uses personal funds to pay a perceived valid obligation of the government.

B. Reimbursement.  Generally, an agency may not reimburse a voluntary creditor.  Specific procedures and mechanisms exist to ensure that the government satisfies its valid obligations.  Permitting a volunteer to intervene in this process interferes with the government’s interest in ensuring its procedures are followed.  Bank of Bethesda, B‑215145, 64 Comp. Gen. 467 (1985).

C. Recoverability of Claims.  DFAS-IN 37-1, para. 20‑206; Lieutenant Colonel Tommy B. Tompkins, B‑236330, Aug. 14, 1989 (unpub.).  Claims are recoverable if:

1. The claimant shows a public necessity;

2. The underlying expenditure is authorized;

3. The claim is for goods or services; but see Reimbursement of Selective Serv. Employee for Payment of Fine, B-239511, 70 Comp. Gen. 153 (1990); and 

4. The expenditure is not for a personal use item.

XIII. PASSENGER CARRIER USE.  31 U.S.C. § 1344; 41 C.F.R. Subparts 101-6.4 and 101‑38.3.
A. Prohibition.  An agency may expend funds for the maintenance, operation, and repair of passenger carriers only to the extent that the use of passenger carriers is for official purposes.  Federal Energy Regulatory Comm’n’s Use of Gov’t Motor Vehicles and Printing Plant Facilities for Partnership in Educ. Program, B‑243862, 71 Comp. Gen. 469 (1992); Use of Gov’t Vehicles for Transp. Between Home and Work, B‑210555, 62 Comp. Gen. 438 (1983).  Violations of this statute are not antideficiency violations, but significant sanctions do exist.  

B. Exceptions.

1. Generally, the statute prohibits domicile-to-duty transportation of appropriated and nonappropriated fund personnel.

a. The agency head may determine that domicile-to-duty transportation is necessary in light of a clear and present danger, emergency condition, or compelling operational necessity.  31 U.S.C. § 1344(b)(8).

b. The statute authorizes domicile-to-duty transportation if it is necessary for fieldwork or is essential to safe and efficient performance of intelligence, law enforcement, or protective service duties.  31 U.S.C. § 1344(a)(2).

2. Overseas, military personnel, federal civilian employees, and family members may use government transportation when public transportation is unsafe or unavailable.  10 U.S.C. § 2637.

3. This statute does not apply to the use of government vehicles (leased or owned) when employees are in a temporary duty status.  See Home-to-Airport Transp., B‑210555.44, 70 Comp. Gen. 196 (1991) (use of government vehicle for transportation between home and common carrier authorized in conjunction with official travel); Home-to-Work Transp. for Ambassador Donald Rumsfeld, B‑210555.5, Dec. 8, 1983 (unpub.).

C. Penalties.

1. Administrative Sanctions.  Commanders shall suspend without pay for at least one month any officer or employee who willfully uses or authorizes the use of a government passenger carrier for unofficial purposes or otherwise violates 31 U.S.C. § 1344.  Commanders also may remove violators from their jobs summarily.  31 U.S.C. § 1349(b).

2. Criminal Penalties.  Title 31 does not prescribe criminal penalties for unauthorized passenger carrier use.  But see UCMJ art. 121 [10 U.S.C. § 921] (misappropriation of government vehicle; maximum sentence is a dishonorable discharge, total forfeiture of pay and allowances, and 2 years confinement); 18 U.S.C. § 641 (conversion of public property; maximum punishment is 10 years confinement and a $10,000 fine).

XIV. CONCLUSION.

� Moving load-bearing walls is construction.  AFI 32-1032, para. 4.1.2.1.2.





� Repair work required regardless of a functional conversion may still be repair work.  AFI 32-1032, para. 5.1.2.3.2.





� This limit does not apply to facilities on a national or state historic register.  In addition, the SAF/MII can waive it under appropriate circumstances.  AFI 32-1032, para. 5.1.2.3.3.





� This regulatory provision pre-dates DOD’s new definition of repair.  See DOD Repair Memorandum.





� OPNAVINST 11010.20F, para. 3.1.3, contains several additional examples of repair projects.








 G - 1
Matt Reres

  Ethics Workshop

April 2002
G - 7

