POST-GOVERNMENT 

EMPLOYMENT RESTRICTIONS

Mr. Mark F. Stone

Air Force Material Command
I. REFERENCES.

A. 18 U.S.C. § 208, Acts affecting personal financial interests.

B. Subpart F, Standards of Ethical Conduct for Employees of  the Executive Branch, 5 C.F.R. Part 2635.

C. DOD 5500.7-R, Joint Ethics Regulation, especially Chapters 8 and 9.

D. 18 U.S.C. § 207, Restrictions on former officers, employees and elected officials of the executive and legislative branches.

E. 5 C.F.R. Part 2637, Regulations Concerning Post-Employment Conflict of Interest (Applies only to employees who left Federal service before 1 January 1991.  For employees who left service after 1 Jan 1991, see OGE DAEOGram DO-00-006, Feb. 17, 2000, JER 9-300).

F. 5 C.F.R. Part 2641, Post-Employment Conflict of Interest Restrictions.

G. Section 4304, National Defense Authorization Act for FY 1996, aka “Clinger-Cohen Act,” codified as 41 U.S.C. § 423, The Procurement Integrity Law.

H. Federal Acquisition Regulation (FAR) 3.104, Procurement Integrity (48 C.F.R. §§ 3.104 through 3.104-11).

I. Appendix 1 - Retirement Briefing Handout.

J. Appendix 2 - Format for Written Notice of Disqualification

K. Appendix 3 - Sample Post-Government Employment Ethics Questionnaire.

L. Appendix 4 - Format for Written Ethics Opinion.

M. Appendix 5 - Army Delegation of Authority to Approve Appointments of Retired Members of the Armed Forces Within 180 Days After Retirement, dated 14 Sep 00.

II. Introduction

A. Ethics Counselor Responsibility - Not Legal Assistance.

B. How/When You Get Individual Into Office Is Important:

1. Not good enough:

a. Part of Out-Processing Checklist.

b. Transition Point Referral.

c. ACAP Referral.

2. Must be proactive.

III. Post-Government Employment Restrictions (PER) Counseling 

A. In general.

1. Make appointments (bring OER support forms?).

2. Determine if within authority.

3. Keep records.

4. Have handouts.

5. If applicable, have copy of current SF 278 and a blank SF 278.

B.  Office Counseling:

1. First:  Kind of a "Rights Warning"

a. Advise no attorney-client relationship.

b. There is no “privilege” or confidentiality.

2. Explain disqualification (18 U.S.C. § 208 and 5 C.F.R. § 2635.601, et. seq.)

3. Explain special notice requirements of Procurement Integrity, 41 U.S.C. § 423.

C. Statutory Conflict of Interest, 18 U.S.C. § 208:

1.  An officer or employee who participates personally and substantially through decision, approval, disapproval, recommendation, advice, investigation, or otherwise in a particular matter in which he, or any organization with whom he is negotiating or has any arrangement concerning prospective employment, has a conflict of interest.

2. JER 5-301 applies to enlisted soldiers:  “[E]xcept as approved by the DoD Component DAEO or designee, an enlisted member, including an enlisted special Government employee, shall not participate personally and substantially as part of his official DoD duties, in any particular matter in which he, ... or any entity with which he is negotiating or has an arrangement concerning prospective employment, has a financial interest.

3. Negotiating employment (5 C.F.R. § 2635.601(b)(1)):

a. Discussion or communication;

b. Mutually conducted;

c. With a view toward reaching agreement.

D. Regulatory Conflict of Interest, 5 C.F.R. § 2635.604:

1. Unless otherwise authorized, an employee shall not participate personally and substantially in a particular matter that, to his knowledge, has a direct and predictable effect on the financial interests of a prospective employer with whom he is seeking employment.

2. Seeking employment (5 C.F.R. § 2635.603(b)(1)(ii):

a. Unsolicited communication to another regarding possible employment; but

(1) Asking for job application is not “seeking”; and

(2) Blanket resumes to industry is not “seeking”.

(3) What about use of headhunter? (See 5 C.F.R. § 2635.603(c)and Example 1 thereafter.)

b. Do not reject an unsolicited communication from someone concerning possible employment.

3. Seeking employment ends:

a. Unequivocal rejection; all discussions end.

b. Two months since sent unsolicited resume. 

4. If disqualified (assuming that Procurement Integrity Law doesn't apply):

a. Issue written notice (JER 2-204.c.); or

b. Possible written authorization by agency designee if seeking employment, short of negotiating or having an understanding with respect to future employment (5 C.F.R. § 2635.605(b));

c. Possible individual waiver by official responsible for the employee's appointment in accordance with 18 U.S.C. § 208(b)(1) (5 C.F.R. § 2635.605(a)) (require prior coordination with OGE - see JER 5-302).

E. Procurement Integrity Law.  Special conflict of interest treatment for agency official participating personally and substantially in a Federal agency procurement over the simplified threshold (contract is expected to be more than $100,000).  RULE:  If agency official contacts or is contacted by a bidder or offeror regarding non-Federal employment, the official shall:

1. Promptly report the contact in writing to the official’s supervisor and ethics official; and
2. Reject the possibility of employment; or
3. Disqualify him/herself from further participation until agency authorizes official to resume:

a. The bidder or offeror is no longer participating; or

b. All discussions have been terminated without any agreement or arrangement;.

c. But, may not resume participation without written authorization by Head of Contracting Activity (HCA), or designee.

4. If the official intends to make the contact, or to pursue a contact, the official must also submit a written notice of this disqualification to:

a. Source selection authority;

b. Contracting officer.

5. The notice must:

a. Identify procurement;

b. Describe nature of official’s participation and dates;

c. Identify the bidder or offeror and its interest in the procurement.

6. These notices are procurement sensitive documents!  May still have to issue a more generic notice as required by JER 2-204.c.

7. Definitions:

a. Agency Official includes

(1) Civilian employees, including special Government employees;

(2) Members of the uniformed services;

(3) Can include nonappropriated fund employees.

b. Agency Procurement means

(1) Acquisition of goods or services (including construction);

(2) By using competitive procedures and awarding a contract;

(3) With appropriated funds.

c. Participating ... in a Federal Agency Procurement means involvement in any of the following:

(1) Drafting, reviewing, or approving the specification or statement of work for the procurement;

(2) Preparing or developing the solicitation;

(3) Evaluating bids or proposals, or selecting a source;

(4) Negotiating price or terms and conditions of the contract;

(5) Reviewing and approving the award of the contract.

d. Contacts Concerning non-Federal Employment incorporates seeking employment under 5 CFR 2635.604.

PRACTICE TIP: Remember that whether or not the special contact notice requirements apply, the restrictions and requirements of 18 U.S.C. § 208 (negotiating employment or having an arrangement concerning future employment) and 5 C.F.R. Part 2635, subpart F (seeking employment) also apply. 

8. Procurement Integrity Disqualification.

a. Lasts until agency has authorized agency official to resume participation;

b. HCA or designee must authorize, but only if

(1) No longer a bidder or offeror in that procurement; or

(2) All discussions terminated without any agreement or arrangement for future employment.

9. Penalties for violation:

a. Civil penalties under Procurement Integrity:

(1) $50,000 for each violation plus 2X amount of compensation offered or received by the agency official;

(2) $500,000 for each violation plus 2X amount of compensation offered or paid by the offeror or bidder.

b. Other possibilities for agency official:

(1) Prosecution under 18 U.S.C. § 208;

(2) Other personnel actions.

F. Second:  The Interview.

1. Determine duties for last couple of years. 

a. "I am NOT a procurement official!"

b. Job description, OER support form, interview

2. Focus on of the elements of procurement integrity (FAR 3.104-4(h)(1);

a. For current employees, determine if participating personally and substantially in a competitive procurement not yet awarded.

b. For current and former employees, determine if involved in a contract action, including delivery orders, task orders, modifications, or claims, in excess of $10 million,  within last year.

c. For current employees, determine nature of their duties, especially those that have anything to do with investigations, applications, requests for rulings, procurement actions, controversy, claims, union contracts, accusation, arrest, or judicial or other proceedings (particular matters involving a specific party or parties).

3. Don't let the forest conceal the trees.

4. Inquire as to prospective employment.

G. Now:  Counsel and Advise

1. Revisit 18 U.S.C. § 208 and 5 C.F.R. § 2635.601 issues, plus

a. Procurement Integrity

b. Determine whether any notices required.

2. Employment while still on active duty or while an Army employee:

a. Might need prior approval (JER 2-206).

b. 18 U.S.C. § 205 warning.  Officers and employees (including terminal/transition/sick leave):

(1) May not act as agent or attorney for prosecuting any claim against US.

(2) May not offer to assist in the prosecution of a claim for a share of or interest in the claim.

(3) May not act as agent or attorney for anyone before any part of the USG regarding a matter in which US is a party or has a direct and substantial interest.

(4) Does not apply to enlisted members.

c. 10 U.S.C. § 974, Restrictions on civilian employment of enlisted members. Repealed by DoD Authorization Act for FY 1999. Pub. L. 105-261, div. A, title V, Sec. 569(a), Oct. 17, 1998, 112 Stat. 2032.

d. 10 U.S.C. § 3634.  No member of an Army band may receive remuneration for furnishing music outside the limits of an Army post in competition with local civilian musicians.  See also para. 2-2j & App.B (Sec. II), AR 220-90.

3. Now advise and counsel concerning Post-Government employment restrictions.

a. 18 U.S.C. § 207(c) and (f), if applicable (one year “cooling off” period):

(1) Applies to all General/ Flag Officers.

(2) Applies to SES Levels V and VI, and others (Executive Schedule employees and those appointed by the President or Vice-President).

(3) 18 U.S.C. § 207(c):

(a) Prohibits contacts on behalf of another with intent to influence official action.

(b) Prohibits contacts with agencies in which served in last year.  Commissioned officers always serving in agency in which they hold commission.

(c) Some exceptions (18 U.S.C. § 207(j)(2), (3) & (4)):

(i) As employee of state or local government, on behalf of such government;

(ii) As employee of certain schools, hospitals, or medical research organizations, on their behalf;

(iii) On behalf of an international organization IF U.S. participates and Secretary of State certifies in advance that such representation is in interests of U.S.

(iv) Statement based on former employee’s own special knowledge; no compensation.

(v) N.B.:  (iii) and (iv) apply also to other restrictions in § 207.

(4) 18 U.S.C. § 207(f): 

(a) Prohibits assisting in the background.

(b) Applies to foreign governments or political entities.
(c) May not represent before any agency of USG or assist them to influence USG action for one year. 

b. Procurement Integrity, 41 U.S.C. § 423.  A former agency official may not accept compensation from a contractor for one year after such former official:

(1) Served at the time that the contractor was selected for or awarded a contract in excess of $10,000,000 as one of these “award officials:”

(a) Procuring Contracting Officer;

(b) Source Selection Authority;

(c) Member of source selection evaluation board (the group that evaluates the bids or proposals);

(d) Chief of a financial or technical evaluation team.

(2) Served for a contract exceeding $10,000,000 as one of these “administrative officials:”

(a) Administrative Contracting Officer;

(b) Program Manager;

(c) Deputy Program Manager, or

PRACTICE TIP: Find the person in charge of the initiative, project, product, program, effort, initiative, etc., supported by the $10 million contract.  Then find his or her deputy.

(3) Personally made a decision:

(a) To award a contract, subcontract, task order or delivery order over $10,000,000;

(b) To establish overhead or other rates in excess of $10,000,000;

(c) To approve issuance of contract payment or payments in excess of $10,000,000;

(d) To pay or settle a claim for more than $10,000,000.

(4) Exception.

(a) Employment by different division or affiliate of contractor; 

(b) That does not produce the same or similar products or services as the entity of the contractor with the contract at issue.

(5) Definitions.

(a) In excess of $10,000,000 means:

(i) The value, or estimated value, at the time of award of the contract, including all options;

(ii) The total estimated value at the time of award of all orders under an indefinite-delivery, indefinite quantity, or requirements contact;

(iii) Any multiple award schedule contract unless a lower estimate is documented;

(iv) The actual value of a delivery or task order, or an order under a Basic Ordering Agreement;

(v) The amount paid or to be paid in the settlement of a claim; or

(vi) The estimated monetary value of negotiated overhead or other rates when applied to the Government portion of the applicable allocation base.

(b) The one-year restriction on receiving compensation runs from:

(i) The date of contractor selection if serving in as an “award official” on the date of selection, but not on the date of award;

(ii) The date of award if serving as an “award official” on the date of contract award;

(iii) The last date the official served as an “administrative official;”

(iv) The date that the official personally made one of the specified decisions.

PRACTICE TIP: When does “selection” of a contractor take place?  When does a member of the source selection evaluation board stop serving?  Have agency issue appointment documents that specify that members of the SSEB remain members, subject to call, until after the award of the contract.

(c) Compensation means:

(i) Wages, honoraria, fees, and any other form of compensation provided directly or indirectly for services rendered.

(ii) It is “indirect” if paid to an entity specifically for services provided by the individual.

(6) Penalties.  Civil Penalties only for violation of the post-Government employment restrictions of Procurement Integrity.

(7) DoD SOCO Ethics Resource Library, Guidance: Memos dated 10 Aug 99 and 26 Aug 98 provide guidance on interpretation:http://www.defenselink.mil/dodgc/defense_ethics/index.html

c. 18 USC § 207(a)(1) and (2)  - Former officers and employees may not switch sides and represent back to Federal government concerning a particular matter involving a specific party or parties in which they were involved while an officer or employee.

(1) In general:

(a) Representation required for there to be an issue;

(b) But does not prohibit representation before Congress;

(c) Does not apply to former enlisted soldiers; 

(d) Particular matter involving a specific party required.

(2) § 207(a)(1) - permanent restriction.

(a) If participated personally and substantially,

(b) May never represent back to Federal Government,

(c) If same particular matter,

(d) Involving a specific party or parties.

(3) § 207(a)(2) - 2 year restriction

(a) If under official responsibility during last year of service,

(b) May not represent back for two years

(c) If same particular matter,

(d) Involving a specific party or parties.

(4) Exceptions:

(a) Appearances on behalf of international organizations in which US participates;

(b) Communications solely to impart scientific or technological information if national interest is determined by Head of Component;

(c) Testimony under oath or statements required to be made under penalty of perjury;

(d) But, an expert witness restricted by § 207(a)(1) may testify only if pursuant to court order.

d. 18 U.S.C. § 203.  Former officers or employees may not

(1) Share in compensation for representational services concerning any proceeding or other matter in which US is a party or has an interest before any part of USG

(2) Rendered while still an officer or employee.

(3) Caveat OGE Informal Advisory Letter 86 X 9 (see also JER 5-401);  OGE has since "clarified" 86 X 9 in DAEOGram DO-99-049 dated December 22, 1999.

e. Continued obligations with respect to nonpublic information, protected by:

(1) Procurement Integrity Law:

(a) Source selection information;

(b) Contractor bid or proposal information;

(2) Federal Acquisition Regulation;

(3) Trade secrets act (18 U.S.C. § 1905);

(4) Laws concerning classified data;

(5) Standards of Ethical Conduct (5 C.F.R. § 2635.703);

(6) Continuing fiduciary obligation to the Government after leaving Government service.

f. Repealed restrictions:

(1) 37 U.S.C. § 801(b) (Harbord Amendment).

(2) 18 U.S.C. § 281.

(3) 10 U.S.C. § 2397, 2397a, 2397b, and 2397c.

g. Repealed reporting requirements.

(1) DD Form 1357 -Report of Employment by Retired Regular Officers.

(2) DD Form 1787 -Report of DOD Contractor Employment).

h. Termination SF 278 Report - possible additional items to report:.

(1) Signing bonuses or salary in Schedule A

(2) Reimbursements (job hunting expenses, moving expenses) in Schedule B.II.)

(3) Agreements with respect to future employment in schedule C.II 

(4) If employed, report position in Schedule D.I.

4. Discuss availability of written ethics advice.

a. Don't have to have specific job offer before opinion can be written.

b. But, can more fully advise if wait until have specific job offer.

c. Insist on written request (See Appendix 3).

5. Opinion (See Appendix 4 for Format)::

a. State facts that opinion is based on

b. Render the 41 U.S.C. § 423 opinion

c. Explain other applicable provisions

d. If have prospective job duties:

(1) Set out;

(2) Render opinion.

e. Final paragraph:

I hope that this information is helpful to you.  This letter, issued under the authority of 41 U.S.C. § 423(d)(5), and 5 C.F.R. §§ 2635.107 (only if current employee) and .602(a)(2), is an advisory opinion of an agency ethics official based on the information that you provided.

f. Sincerely yours, Ethics Attorney.

6. Miscellaneous Issues for Departing Employee:

a. Dual Compensation Offset for Retired Regular Officers and Pay Cap for Retired Members, 5 U.S.C. § 5532.

(1) Repealed by DoD Authorization Act for FY 2000 (Pub. L. 106-65, div. A, title VI, Sec. 651(a)(1), Oct. 5, 1999, 113 Stat. 664);

(2) JER 9-700a repealed by operation of law.

b. Retired military members may not be appointed to a civil service position in DoD (including NAF positions) within 180 days of retirement:

(1) 5 U.S.C. § 3326; DoDD 1402.1; JER 9-700b.

(2) Waiver and exception possible; personnel matter.

(3) Army delegation of authority for waivers at Appendix 5.

c. Active duty military on terminal leave pending separation from, or release from active duty under honorable conditions, may accept a civilian office or position in the USG, and is entitled to receive both pays and allowances.  5 U.S.C. § 5534a and JER 9-901a.

d. Active duty officers may not accept employment that separates them from their organization or that interferes with the performance of duties.  10 U.S.C. § 973(a).

e. Unless otherwise permitted by law, active duty officers may not hold or exercise the functions of a civil office of the USG that is an elective office, requires appointment by the President with the advice and consent of the Senate; or a position in the Executive Schedule; but a "detail" could be permissible.  10 U.S.C. § 973(b)(2); DoDD 1344.10 (para. D.2. & D.3, and Encl 4); para. 5-3(c) and (d), AR 600-20.

f. Unless otherwise permitted by law, active duty officers may not hold or exercise, by election or appointment, the functions of a civil office of a State, the District of Columbia, or a territory, possession or commonwealth.  10 U.S.C. § 973(b)(3); DoDD 1344.10, para D.2 & D.3, and Encl 4); para. 5-3(c) and (d), AR 600-20.

g. Persons holding positions of trust may not accept employment by a foreign government without the consent of Congress.  Article I, Section 9, Clause 8 of the U.S. Constitution.

(1) Applies to all retired military members.

(2) Applies to employment by commercial and educational institutions owned, operated or controlled by a foreign Government.

(3) Congress consents if Secretary of the military department and the Secretary of State approve.  37 U.S.C. § 908.  See also 10 U.S.C. § 1060 regarding military service of retired military members with newly democratic nations.

(4) For Army, application is made to Commander, U.S. Army Reserve Personnel Center, ATTN: ARPC-SFR-SC, 9700 Page Boulevard, St. Louis, MO  63132-5200, Telephone (314) 538-5090, DSN 892-5090.  AR 600-291.

(5) The guidance for Air Force Personnel on this subject is found in Air Force Instruction 36-2913.

h. The rules concerning gifts from foreign governments continue to apply to retired members of the military services and their spouses and dependents.  See 5 U.S.C. § 7342 and DoDD 1005.13.

i. Wear of uniform and use of rank by retired military personnel.

(1) Retired officer may use the title and wear the uniform of his retired grade.  10 U.S.C. § 772(c).

(2) Uniform may only be worn for 

(a) Military funerals, memorial services, weddings, inaugurals, and other occasions of ceremony;

(b) Attending parades on National or State holidays, or other parades or ceremonies of a patriotic nature in which a US military unit will take part.  Para. 29-3 f, AR 670-1.

(3) Uniform may not be worn for company resume, or otherwise while engaged in a non-Federal enterprise.

(4) When use retired rank, must indicate retired status, and must not give any appearance of DoD sponsorship, sanction, endorsement or approval of a non-Federal enterprise; or in a way to bring discredit on DoD.  JER 2-304.

(5) The guidance on retired Air Force members wearing the uniform is found in Air Force Instruction 36-2903, Dress and Personal Appearance of Air Force Personnel, 8 Jun 98, Chapter 6 and Table 6.1.
IV. CONCLUSION.
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1.  Retirement Briefing Handout






2.  Format for Written Notice of Disqualification






3.  Sample Post-Government Employment Ethics Questionnaire 






4.  Format for Written Ethics Advice






5.  Army Delegation of Authority to Approve Appointments of 

     Retired Members of the Armed Forces Within 180 Days After 

     Retirement, dated 14 Sep 00     

RETIREMENT BRIEFINGPRIVATE 

POINT PAPER

I.  Pre‑Retirement matters:

A.  If negotiating with a company for, or have an understanding with respect to, future employment, you have a financial interest in that company that can result in a conflict of interest.  May need to issue a written notice of this disqualification.


B.  Merely "seeking" employment (e.g., sending an unsolicited resume) creates a disqualifying relationship with the target company, i.e., you may not participate in any official matter that affects financial interests of the company.


C.  In some cases, may need to:



1.  Issue a written notice of disqualification to superiors, subordinates and perhaps



     others;



2.  Issue a special notice to specified individuals if participating in a procurement;



3.  Change duties; and/or



4.  Forgo pre-retirement job hunting with one or more companies.


E.  Travel expenses paid for job interviews are gifts from an outside source, but may be accepted if the potential employer in such situations customarily pays such expenses.      


F.  Employment while on leave, including terminal leave:  remember, you are still on active duty, and officers and employees are prohibited by criminal law from representing any non-Federal entity before the Federal government concerning any particular matter.  If you file a financial disclosure report, you must obtain prior written approval before being employed by a "prohibited source" (e.g., a contractor or someone seeking official action from the Army).

II.  Retired Military Members:

Retired military members may not accept employment from any foreign government, including corporations owned or controlled by foreign governments, without consent of Congress (Art I, sec 9, cl 8, US Constitution).  Consent obtained if the Secretary of the Army and the Secretary of State approve (37 USC 908).  Retired personnel seek approval from Commander, U.S. Army Reserve Personnel Center, ATTN:  ARPC-SFR-SC, 9700 Page Boulevard, St. Louis, MO  63132-5200, Telephone (314) 538-5090, DSN 892-5090.  (AR 600-291).

III.  Former "Senior Employees"  (General Officers and Level V & VI SESs ):

A.  May not, on behalf of someone else, attempt to influence anyone in the department or agency served in during the last year concerning any official matter  ... for one year (cooling off period) (18 USC 207(c)).

B.  May not aid, advise or represent any foreign entity to help influence any USG entity or employee ... for one year (18 USC 207(f)).

IV.  All Former Officers or Employees:

A.  May not, on behalf of someone else, try to influence any USG agency, officer or employee concerning the same particular matter involving a specific party in which  you participated personally and substantially for the Government at any time ... for ever (18 USC 207(a)(1)).


B.  May not, on behalf of someone else, try to influence any USG officer or employee  concerning a particular matter involving a specific party that was  pending under your official responsibility during the last year of service ...  for two years (18 USC 207(a)(2)).

V.  Procurement Integrity Laws:

A.  For one year, you may not accept compensation from a contractor if you:



1.  Served as procuring contracting officer, source selection authority, a member of the source selection evaluation board or council, or the chief of a financial or technical evaluation team, for a procurement of more than $10,000,000 won by that contractor.



2.  Served as program manager, deputy program manager, or administrative contracting officer for a contract in excess of $10,000,000 held by that contractor.



3.  Personally made a decision to award a contract, subcontract, modification, task order or delivery order in excess of $10,000,000 to that contractor.



4.  Personally made a decision to establish overhead or other rates, approve a contract payment or payments, or to pay or settle a claim, for more than $10,000,000 for that contractor.  


B.  The restriction applies only to the prime contractor, but it does not apply to employment by a different division or affiliate of the contractor that does not produce the same or similar products or services.

VI.  Reporting Requirements:

If you file the Public Financial Disclosure Report (SF 278), you must file a termination report not earlier than 15 days before, and not later than 30 days after retirement.   

VII.  Miscellaneous Military Provisions:

A.  Use of Title.  Retirees may use military rank in private commercial or political activities, but the retired status must be clearly indicated, there must be no appearance of DoD endorsement, and the use must not discredit DoD (JER 2-304).


B.  Wearing the Uniform.  Retirees may wear their uniform for funerals, weddings, military events (such as parades or balls), and national or state holidays.  They may wear medals on civilian clothing on patriotic, social or ceremonial occasions.  (para. 29-4, AR 670-1).

VIII.  In General:

A.  Unless Procurement Integrity applies (Section V., above), you can work for whomever you want (except for foreign governments) and work on any project or matter for the new employer.    


B.  Unless Procurement Integrity applies (Section V., above) none of the restrictions and prohibitions are at issue unless and until you begin to interface with departments or agencies of the USG (except for General Officers and SESs advising foreign governments in their first year).        


C.  If you are not restricted by the one-year Procurement Integrity no-compensation ban, and if you do not interface with the USG, all you need to worry about is protecting and not exploiting classified, procurement integrity and other inside information.
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(DATE)

     PRIVATE 
 

MEMORANDUM FOR SEE DISTRIBUTION

SUBJECT:  Notice of Disqualification 

1.  This is to notify you that I have financial interests in the following [organizations because I intend to seek employment with them, and may end up negotiating employment and arriving at an understanding with respect to future employment] or [organization because I am currently employed by this organization]:



List the Organizations Here 

2.  Pursuant to law (18 U.S.C. Section 208) and the "Standards of Ethical Conduct" (5 C.F.R. Sections 2635.402(c), .502(a) and .604), I am disqualified from participating in any official matter that will have a direct and predictable effect on the financial interests of the above-listed organization(s), or to which the organization(s) is (are) or represents a party.  This means that I cannot act directly or through others in deciding, approving or disapproving such official matters; nor may I recommend, investigate, advise or otherwise contribute to or influence such official matters.

3.  Accordingly, any official matter that will conflict with the above-listed financial interest(s) must be handled without my knowledge or participation.  If such official matter would otherwise have required my personal decision, approval or disapproval, the matter should be referred to [identify another employee who will handle such matters; generally this employee should be superior or lateral to the employee who is disqualified].  

FIRST M. LAST NAME







Signature Block

DISTRIBUTION: 

   Supervisor

   Subordinates

   Others who should know

CF: Ethics Counselor

POST‑GOVERNMENT SERVICE ETHICS QUESTIONNAIREPRIVATE 
 


The purpose of this questionnaire is to give your ethics counselor information needed to write an ethics opinion on the applicability of the procurement integrity law, 41 U.S.C. § 423.  Your ethics counselor will also use this information to advise you on other post‑Government employment restrictions.  


 41 U.S.C. § 423 provides for written ethics advice concerning its post‑Government employment restrictions.  However, if the information provided is incomplete or false, or if you fail to follow your ethics counselor's advice, you cannot rely on this opinion as a defense to any civil or criminal action.


Ethics advice is based on the particular situation at a specific time.  As circumstances change, the advice originally provided may no longer be accurate.  In such a case, you may want to request a new ethics opinion.                       


Print legibly in ink.  Spell out acronyms or abbreviations the first time they are used.  Use continuation sheets as required.

SUBMIT REQUEST TO THE ETHICS COUNSELOR WHERE YOU WERE LAST ASSIGNED

BEFORE LEAVING GOVERNMENT SERVICE
‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑----------------------------------------------------------------------


P R I V A C Y   A C T   S T A T E M E N T
AUTHORITY: PRIVACY ACT OF 1974 (5 U.S.C. § 552(A)(7)), 41 U.S.C. § 423, 5 C.F.R. § 2635.602, AR 340‑21.

PRINCIPAL PURPOSE:  TO ENABLE ETHICS COUNSELORS TO RENDER ADVICE TO MILITARY AND CIVILIAN EMPLOYEES LEAVING GOVERNMENT SERVICE.

ROUTINE USE:  INFORMATION PROVIDED IS NOT CONFIDENTIAL.  THE ETHICS COUNSELOR IS THE GOVERNMENT'S REPRESENTATIVE.  THERE IS NO ATTORNEY- CLIENT RELATIONSHIP ESTABLISHED BETWEEN THE ETHICS  COUNSELOR AND THE INDIVIDUAL, AND THE ETHICS COUNSELOR MAY NOT ACT AS AN ATTORNEY ON BEHALF OF ANYONE SUBMITTING THIS INFORMATION.  THE INFORMATION WILL BE USED FOR PROVIDING WRITTEN ETHICS ADVICE.  IT WILL BE RETAINED FOR SIX YEARS AND WILL BE AVAILABLE TO ETHICS COUNSELORS, FINANCE PERSONNEL, AND OTHER APPROPRIATE PERSONNEL RESPONSIBLE FOR COMPLIANCE WITH POST‑GOVERNMENT EMPLOYMENT RESTRICTIONS.

DISCLOSURE:  VOLUNTARY.  NO CRIMINAL, CIVIL OR OTHER PENALTIES WILL FOLLOW FROM REFUSAL TO PROVIDE REQUESTED INFORMATION.  HOWEVER, FAILURE TO FULLY DISCLOSE INFORMATION REQUESTED COULD RESULT IN INCOMPLETE ADVICE OR THE INABILITY TO PROVIDE WRITTEN ETHICS ADVICE PURSUANT TO 41 U.S.C. § 423 or 5 C.F.R. § 2635.602.

NOTE:  THERE IS NO ATTORNEY‑CLIENT RELATIONSHIP OR ATTORNEY‑CLIENT PRIVILEGE CREATED BETWEEN YOU AND THE ETHICS COUNSELOR.  INFORMATION PROVIDED ON THIS FORM OR TO THE ETHICS COUNSELOR IS NOT CONFIDENTIAL OR PRIVILEGED.


Section I.

PRIOR ETHICS ADVICE
Have you received any oral ethics advice or other written ethics opinions from any Government Ethics Counselor, within or without DOD, concerning your job search or prospective employment?  










 
   YES ______  NO ______

If "YES" Provide Details ______________________________________________________________ __________________________________________________________________________________

__________________________________________________________________________________


Section II.


BASIC INFORMATION
1.  Name (Last/First/MI): ______________________________________________________

2.  Office Phone:  (     )                            Address ____________________________________ ____________________________________________________________________________

Home Phone (      )                            Address ________________________________________

_____________________________________________________________________________

Address to which you want your written ethics opinion sent: 









Home _____      Office ______

3.  Grade or Rank:





SES ______      GS/GM _______  









MILITARY ______ OTHER _______

4.  Retirement/REFRAD/Resignation Date: ________________  



            Terminal Leave Date: ________________

5.  In The Last Two Years Have You Filed an OGE Form 450, "CONFIDENTIAL FINANCIAL DISCLOSURE REPORT"?











  YES ______  NO ______

5.  (cont’d) If "YES", for which job(s) did you file the OGE Form 450? ______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

6.  Are you required to file a SF 278, "EXECUTIVE BRANCH PERSONNEL PUBLIC FINANCIAL DISCLOSURE REPORT"?  











YES _____ NO _____  

If "YES", you must file a termination report not earlier than 15 days before, and not later than 30 days after your termination date.    

7.  In the last two years, have you issued a written notice of disqualification, changed jobs, had your duties changed, or taken any other action to resolve a potential conflict of interest?











YES _____ NO _____ 

If "YES", provide details ______________________________________________________________ __________________________________________________________________________________ __________________________________________________________________________________

8.  In what agencies or departments, down to branch level, have you served during the last two years of DOD service?  Provide dates (Months and Years).  Spell out acronyms.
___________________________________________________________________________________ _________________________________________________________________________________ _______________________________________________________________________________________________ _____________________________________________________________________

9.  Attach your support form or other job description and briefly describe your major duties during the last two years of DOD service, focusing on duties relating to defense contracts, any aspect of the acquisition process, such as requirements development, acting as program manager, deputy program manager or contracting officer, or otherwise involved in the contracting process.  Identify names of projects, programs, contractors and subcontractors).  Use additional sheets if required. ____________________________________________________________________________________________________________________________________________________________________ __________________________________________________________________________________ __________________________________________________________________________________

10.  With whom are you seeking employment?  ____________________________________________ __________________________________________________________________________________

11.  What actions have you taken concerning your future employment?  _________________________

__________________________________________________________________________________

12.  What is your proposed job title/description/duties?  (You may attach a job description).

________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

13.  Is This Company an USAMC Contractor?



YES ______ NO ________ 

14.  Expected Date Of Future Employment  ___________________________ 


Section III.


QUESTIONS RELATING TO PROCUREMENT INTEGRITY

1.  Within the last year, did you have any of the following responsibilities:


A.  PROGRAM MANAGER FOR A CONTRACT OVER  $10,000,000
YES ____  NO ____


B.  DEPUTY PROGRAM MANAGER FOR A CONTRACT OVER $10,000,000   












YES ____  NO ____


C.  ADMINISTRATIVE CONTRACTING OFFICER FOR A CONTRACT 

OVER  $10,000,000








YES ____  NO ____


D.  MEMBER OF A SOURCE SELECTION EVALUATION BOARD OR OTHER 

GROUP THAT EVALUATED BIDS OR PROPOSALS FOR A CONTRACT 

OVER $10,000,000








YES____  NO ____


E.  CHIEF OF A FINANCIAL OR TECHNICAL EVALUATION TEAM FOR 

A CONTRACT OVER $10,000,0000  





YES ____  NO ____


F.  PROCURING CONTRACTING OFFICER OR SOURCE SELECTION 

AUTHORITY FOR A CONTRACT OVER $10,000,000



YES ____  NO ____

2.  Within the last year, did you personally make one of the following decisions:


A.  TO AWARD A CONTRACT, SUBCONTRACT, MODIFICATION OF 

A CONTRACT OR SUBCONTRACT, TASK ORDER OR DELIVER ORDER 

OVER $10,000,000








YES ____  NO ____


B.  TO ESTABLISH OVERHEAD OR OTHER RATES APPLICABLE TO 

A CONTRACT OR CONTRACTS FOR A CONTRACTOR THAT ARE VALUED 

OVER $10,000,000








YES ____  NO ____

C.  TO APPROVE ISSUANCE OF A CONTRACT PAYMENT OR PAYMENTS OVER 

$10,000,000 TO A CONTRACTOR





YES ____  NO ____

D.  TO PAY OR SETTLE A CLAIM OVER $10,000,000 WITH A CONTRACTOR














YES ____  NO ____

3.  If you answered “yes” to any part of questions 1 or 2, above, identify the contract, subcontract, modification, delivery order, or task order, identify the contractor/subcontractor, and explain.

________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

4.  For each “yes” that you answered for any part of 1 or 2, above, state the date when you last had the responsibility or when you made the last decision for each contract/contractor.

____________________________________________________________________________________________________________________________________________________________________

5.  Since 1 January 1997, have you or are you now participating in an on-going competitive procurement that has not yet been awarded?





YES ____ NO ____

6.  If the answer to the above is “yes,” do you intend to seek employment with one of the bidders or offerors?









YES ____ NO ____


Section IV.  REQUEST
I request a written ethics opinion based on the information in this Questionnaire and any continuation sheets.  I certify the information to be true and correct to the best of my knowledge and belief.

Signed _______________________________________   Dated ____________ 

SUBMIT REQUEST TO THE ETHICS COUNSELOR WHERE YOU WERE LAST ASSIGNED

BEFORE LEAVING GOVERNMENT SERVICE

May 8, 2000

Office of Command Counsel

Colonel Almost Retired, Jr.

Deputy Director, Aviation Facilities Directorate

Office of the Assistant Chief of Staff for Facility Management

400 Army Pentagon

Washington, DC  20310-0400

Dear Colonel Almost Retired:


This responds to your request for advice regarding job-hunting and post‑Government employment restrictions, and is based on the following facts that you provided.


You plan to retire as a colonel by August 1, 1997, perhaps earlier.  It is likely that you will take terminal leave.  You have been assigned to the Aviation Facilities Directorate, Office of the Assistant Chief of Staff for Facility Management since July 19, 1994, most of the time as the Deputy Director.  As such, you have been responsible for the development, integration and promulgation of policies and doctrine pertaining to the planning, programming, budgeting and operation of all Army aviation facilities.  Your responsibilities have included aspects of the Aviation Facility Status Report (AFSR); in addition, you have been and are a user of the information generated by the AFSR.


You have been seeking employment with Archie Technical Integrators (ATI).  As we discussed, once you send a resume or otherwise make or receive some contact concerning future employment, you are seeking employment.  This means that, by law (18 U.S.C. § 208) and regulation (5 C.F.R. § 2635.604), you are disqualified from participating in any official matter that would have a direct and predictable effect on the financial interests of ATI.  In your case, you are also required by the Joint Ethics Regulation (JER), DOD 5500.7-R, paragraph 2-204c, to issue a written notice of your disqualification, which you did on January 7, 1997.


You should also be aware that you may begin your new employment while on terminal leave.  However, because you file a financial disclosure report, you are required by JER 2-206 to obtain the prior approval of your supervisor if this employment is with a prohibited source.  [Add for GOs and SESs:  Your employment agreement, position and income that occurred prior to your retirement date must be reported on your termination Public Financial Disclosure Report (SF 278).]  Finally, if you are employed during your terminal leave, you are prohibited by 18 U.S.C.  § 205 from representing your new employer, or anyone else for that matter, before any department, agency or employee of the Federal Government.


In my opinion, based on the information that you provided, the procurement integrity law, 41 U.S.C. § 423, does not require any additional notices with respect to your employment contacts with ATI.  In addition, the procurement integrity law does not restrict you from receiving compensation from ATI, or any other Department of Defense contractor for that matter.


However, the procurement integrity law does apply to you to the extent that you have had access to any source selection or contractor bid or proposal information, and it continues to protect that information.  In addition, 18 U.S.C. §§ 793, 794 and 1905 protect and prohibit the use or disclosure of trade secrets, confidential business information, and classified information.  Finally, you have a continuing obligation to the Government not to disclose or misuse any other information that you acquired as part of your official duties and which is not generally available to the public.


A criminal statute, 18 U.S.C. § 207, will restrict your representational activities.  It prevents an individual who participated in, or was responsible for, a particular matter while employed by the Government from later "switching sides" and representing someone else in the same matter.  [Add for GOs and SESs (levels V, and above): It also provides additional restrictions for former general officers and senior employees.]


a.  Section 207(a)(1) imposes a lifetime bar that prohibits you from knowingly making, with the intent to influence, any communication to or even an appearance before an employee of the United States on behalf of someone else in connection with a particular matter involving a specific party in which you participated personally and substantially as a Government officer and in which the United States has a direct and substantial interest.  This does not prohibit "behind‑the‑scenes" assistance.




"Particular matter" includes any proceeding, application, contract, controversy, investigation, accusation, arrest, or other particular matter that involves a specific party.   




"Participate personally and substantially" means to participate directly and significantly by decision, approval,  disapproval, recommendation, advice, or investigation.  Personal participation includes the participation of a subordinate when actually directed by you.



b.  Section 207(a)(2) is nearly identical to the above lifetime restriction except that it (1) lasts for only two years  after leaving Government service (rather than life) and (2) applies only to those matters in which you did not participate personally and substantially, but which were pending under your official responsibility during the one‑year period before terminating Government employment. "Official responsibility" is defined as direct administrative or operating authority to approve, disapprove, or otherwise direct government action.

[Add for GOs and SESs (levels V, and above):



[c.  Because you are a general officer, section 207(c)(1) prohibits you for one year after your retirement from contacting any officer or employee of the Department of the Army on behalf of someone else with the intent to influence any official matter.



[d.  Further, also because you are a general officer, section 207(f) prohibits you for one year after your retirement from representing or aiding or advising a foreign government or political entity (but not a non-government corporation) to influence a decision of any officer, employee or agency of the United States.]

Your prospective duties with ATI as a Senior Technician would include working on the contract if awarded to them that results from Request for Proposals (RFP) DATT-96-R-0193.  It will be an umbrella contract to provide technical support to all parts of the AFSR, including the integration of its parts.  The expectation is that you would interact and deal with Army officials on behalf of AFSR concerning contract performance.  



a.  You advised me that you did not participate at all in the procurement process for any portion of this umbrella technical support requirement, to include the statement of work, specifications, purchase request documents, acquisition strategy discussions, or solicitation preparation and issuance.  In that case, in my opinion, you have not participated personally and substantially in the particular matter involving specific parties, i.e., the RFP and the resulting contract.



b. You also advised me that your Directorate had functional responsibility for the fielding of Part I of the AFSR (until May 20, 1996) and for the integration of the various parts of the AFSR (until June 20, 1996).  However, this functional responsibility did not include participation in any way in the procurement process for the RFP requirement by those working for you.  Those working for you did not help put together the RFP.  Accordingly, in my opinion, the particular matter involving specific parties (i.e. the RFP and the resulting contract) was not under your official responsibility during your last year of Federal service.


Accordingly, in my opinion, neither 18 U.S.C. § 207(a)(1) nor 18 U.S.C. § 207(a)(2) prevents you from representing ATI before the Army and attempting to influence official action with respect to the contract resulting from the RFP.  However, you must wait until you are actually retired.  If you are on terminal leave, 18 U.S.C. § 205 prohibits any officer or employee from representing ATI or any other non-Federal entity back to any part of the Federal Government with the intent to influence official actions.


As a final point, my opinion as an agency ethics official concerning 18 U.S.C. § 207 does not have the same weight as an opinion authorized by statute, such as the procurement integrity law (41 U.S.C. § 423).  The Standards of Ethical Conduct for Employees of the Executive Branch makes it clear that, although my opinion should be persuasive concerning statutes like 18 U.S.C. § 207, my opinion on this statute does not bind the Department of Justice.


I hope that this information is helpful to you.  This letter, issued under the authority of 41 U.S.C. § 423(d)(5) and 5 C.F.R. §§ 2635.107 and 602(a)(2), is an advisory opinion of an agency ethics official based on the information that you provided.








Sincerely,





          








Ethics Attorney

September 14, 2000

MEMORANDUM FOR SEE DISTRIBUTION

SUBJECT:   Delegation of Authority to Approve Appointments of Retired 

                    Members of the Armed Forces Within 180 Days After Retirement 

On August 31, 2000, the Deputy Assistant Secretary of Defense (Civilian Personnel Policy) approved an Interim Change to the DoD 180-day waiver policy found in Department of Defense Directive (DODD) 1402.1, Employment of Retired Members of the Armed Forces.  The change allows Component Secretaries to delegate the authority to waive the 180-day waiting period to appoint retired military members to certain GS positions at grades GS-8 and above.

I hereby delegate authority to approve appointments of retired members of the armed forces within 180-days after retirement as follows:

a.  To the level above the appointing authority for all Category A positions 

(as defined in DODD 1402.1).  This includes wage system positions, GS positions at grades GS-7 and below, and GS positions at grades GS-8 to GS-15 for which payment of travel expenses to first duty station has been authorized.



b.  To major Army command (MACOM) commanders for all Category B positions (as defined in DODD 1402.1) within their purview.  This includes GS positions at grades GS-8 to GS-15 not covered by paragraph 1.


c.  To the Administrative Assistant to the Secretary of the Army for all

other Category B positions (GS positions at grades GS-8 to GS-15 not covered 

by paragraph 1 and not within the purview of a MACOM commander).

Approval authority may not be redelegated.

This delegation does not apply to positions in the Defense Civilian Intelligence Personnel System (DCIPS), formerly the Civilian Intelligence Personnel Management System.  The authority to approve requests for waiver of the 180-day waiting period for Category A DCIPS positions is the level above the appointing authority.  The authority to approve requests for waiver of the 180-day waiting period for Category B DCIPS positions is set forth in AR 690-13.

-2-


The Office of the Assistant Secretary of the Army (Manpower and Reserve Affairs) retains authority to waive the waiting period for Senior Executive Service (SES) and SES equivalent positions.  Send requests through command channels to the Senior Executive Service Office, ATTN: SAMR-SES, Room 2C670, 111 Army Pentagon, Washington, DC  20310-0111. 


I hereby rescind paragraph 12-4 of AR 690-300, chapter 300.  Requests for waivers must be considered under the standards of DODD 1402.1 and Title 5 United States Code, section 3326.  

I hereby rescind all prior delegations of authority to approve requests for waivers of the 180-day waiting period.  Prior delegations include paragraph 12-3 of AR 690-300, chapter 300, and the recent delegation of certification authority of Logistics Assistance Representatives in the U.S. Army Materiel Command.  
My point of contact for this issue is Ms. Peggy Smith, who may be reached at (703) 325-5011, or by email at Peggy.Smith@asamra.hoffman.army.mil.

/s/






         David L. Snyder






Deputy Assistant Secretary






 (Civilian Personnel Policy)
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