OUTSIDE ACTIVITIES

I. REFERENCES

A. Standards of Ethical Conduct for Employees of the Executive Branch, 5 C.F.R. Part 2635, Subparts G & H.

B. DoD 5500.7-R, Joint Ethics Regulation, Chapters 2, 3, 5 & 6.

C. Political Activities of Federal Employees, 5 C.F.R. Part 734.

D. DoD Directive 1344.10, Political Activities by Members of the Armed Forces on Active Duty. 

E. Army.  AR 600-20 Army Command Policy, paragraph 5-3 "Political Activities" and Appendices B and C.

F. Air Force.  Air Force Instruction 51-902, Political Activities by Members of the U.S. Air Force, 1 Jan 96.

II. INTRODUCTION

A. There are many general and specific limitations placed on the outside activities of Federal personnel depending upon status (military or civilian, career or non-career, senior or junior).  These limitations focus on five goals:
1. Prevent actual and apparent conflicts of financial interest.

2. Prevent the misuse of Government resources.

3. Prevent the misuse of Government position.

4. Maintain an effective workforce. 

5. Prevent conflicts from political interests.

B. Many of these concepts are discussed in greater depth elsewhere in the deskbook. Thus, they will only be briefly cited in this section.

III. CONFLICTS OF FINANCIAL INTERESTS 

A. Employees may not engage in outside activities that conflict with their official duties if such activities are prohibited by statute or regulation, or would require their disqualification from matters critical to their office.  5 C.F.R. § 2635.802.

1. In DoD, financial disclosure filers must obtain prior approval from their "Agency Designee" before working for a prohibited source.  Permission shall be granted unless the outside activity involves conduct prohibited by statute or regulation.  5 C.F.R. § 2635.803; JER §§ 2-206 & 3-306.

2. Agency Designees may require prior approval of outside employment or activities, and may prohibit such activities if they will detract from readiness or pose a security risk.  This authority is derived from SecDef's Title 10 authority to maintain military readiness and must be tied to a legitimate military mission requirement.  JER § 2-303. (Air Force personnel use the Air Force Form 3902 to obtain approval of off-duty employment.)

3. Some agencies have separate requirements for approval of outside employment, e.g., Defense Intelligence Agency (DIA), National Imagery and Mapping Agency  (NIMA), National Reconnaissance Office (NRO), Defense Threat Reduction Agency (DTRA).

B. Off duty employment in a second government position

1. No regular officer on active duty may hold a Federal, state, or local civil office.  Acceptance of civil office terminates military appointment.  Does not include state notary public office.  10 U.S.C. § 973(b).

2. Military personnel may not accept compensation for holding another Federal position because their military duties make them "on call" 24 hours a day.  Civilian employees may hold separate and distinct offices.  5 U.S.C. § 5536.  See Matter of Ms. Silvia Klimicek and Major Edgar Terrazas, Comp. Gen. Dec. B-251541, July 21, 1993 (interpreting 5 U.S.C. § 5536)

C.  Off duty employment in non-governmental positions

1. Active duty officers may not accept outside employment that interferes with their performance of military duties.  10 U.S.C. § 973(a).

2. Note: as a result of the National Defense Authorization Act for FY-99 (P.L. 105-261), 10 U.S.C. § 974 has been repealed.  This statute previously placed restrictions on active duty enlisted members engaging in compensated outside employment that interfered with employment of local civilians.

3. Members of military bands are restricted in the degree to which they may compete off-base with civilian musicians.  10 U.S.C. §§ 3634, 6223, 8634; JER § 3-304.

D. Appearing as an expert witness.  Employees may not appear as expert witnesses, other than on behalf of the United States, in any proceeding before a Federal agency or court in which the United States is a party or has a direct and substantial interest.  5 C.F.R. § 2635.805.  (Air Force guidance can be found at Air Force Instruction 51-301, Civil Litigation, 15 Aug 01, Chapter 9.)

1. May testify w/o compensation with DAEO approval.

2. Does not apply to fact witnesses when subpoenaed by appropriate authority.

E. Acceptance of gifts from prohibited sources or given because of official position (see chapter on gifts) 

F. Outside earned income limitation for covered non-career employees. (5 U.S.C. 501-502; 5 C.F.R. 2636, subpart C).

1. "Covered non-career employees" include non-career employees whose basic pay equals lowest level of SES.  Does not include career SES, admirals, or generals.

2. Limits annual outside earned income to 15% of Executive Level II      ($23205 in  2003).

3. No outside earned income for Presidential appointees.  Executive Order 12674.

4. No compensation from activities involving a fiduciary relationship (e.g., outside law practice).  

5. No compensation for serving as officer or member of the board of directors.

6. DAEO authorization required for compensation for teaching.

G. The Government may not award contracts to Federal employees or business owned or controlled by them, unless the needs of the Federal Government cannot reasonably be otherwise met.  48 C.F.R. § 3.601; JER § 5-402.

H. Employees may not represent others to agencies of the Government on any matter in which the United States is a party or has a direct and substantial interest (See chapter on conflicts of interest).  18 U.S.C. §§ 203 & 205.

I. Employment by a foreign government.  The Emoluments Clause of the Constitution (Article I, section 9, clause 8) prohibits Federal employees from accepting employment from a foreign state without the consent of Congress.  Foreign state includes foreign local government entities, e.g., provincial government, city government, etc.  This prohibition also applies to reserve and retired military personnel.  (See 37 USC 908, wherein Congress gave its consent for retired and reserve military members to work for foreign governments under certain conditions.)(Guidance for Air Force personnel on this subject can be found in Air Force Instruction 36-2913, Request for Approval of Foreign Government Employment of Air Force Members, 12 Jan 99.)  

J. Special Government Employees (SGEs) who are members of advisory boards may be subject to the Emoluments Clause throughout the term of their appointments.  The Office of Legal Counsel has applied the Emoluments Clause to SGEs if the office they occupy is one of “profit or trust.”  Factors to be used in determining whether a member of an advisory board occupies an office of profit or trust include frequency of meetings, compensation received, whether or not an oath is taken and access to classified information.  Letter Opinion for the General Counsel, United States Trade Representative, from Richard L. Shiffrin, Deputy Assistant Attorney General, Office of Legal Counsel, (Sep 2. 1997) (citing Letter for Conrad K. Harper, Legal Advisor, Department of State, From Walter Dellinger, Assistant Attorney General, Office of Legal Counsel (Mar 1, 1994).  Use DD Form 2859, February 2003, to determine whether any Emoluments Clause problems exist. 

K. Employment by a foreign principal.  Federal employees may not act as agents for foreign principals registered under the Foreign Agents Registration Act of 1938 (18 U.S.C. § 219) or lobbyists registered under the Lobbying Disclosure Act of 1995 (Pub. L. 104-65). (See DOJ website: http//www.usdoj.gov/criminal/fara/index.html )

IV. MISUSE OF GOVERNMENT RESOURCES

A. Use of nonpublic information.  Employees may not use nonpublic information to further their own private interests or those of another.  5 C.F.R. § 2635.703.

1. Nonpublic information is information that is not available to the general public.  Includes information not releasable under FOIA, protected by Privacy Act, classified (18 U.S.C. § 798, 50 U.S.C. § 783(b)), protected by procurement integrity law (41 U.S.C. § 423), or Trade Secrets Act (18 U.S.C. § 1905).

2. Assignment of Reservists.  Commanders have affirmative obligations to guard against assigning reservists duties which may enable them to obtain information and gain unfair advantage over competitors.  JER § 5-408.  Contained also in a separate Tab ?? 

B. Use of Government property  (see chapter on Use of Government Resources).  5 C.F.R. §§ 2635.704, 705; JER § 2-301.

V. MISUSE OF GOVERNMENT POSITION

A. Honoraria:  The ban on accepting honoraria set out in 5 C.F.R. Part 2636, subpart B (now deleted), was struck down by the Supreme Court in National Treasury Employees Union v. United States, 115 S. Ct. 1003 (1995).  The Office of Legal Counsel, Department of Justice, issued an opinion on February 26, 1996, that the honoraria prohibition cannot be enforced against any Government employee (see below for OGE DAEOGRAM, DO-96-012 (2-28-96)).

B. Teaching, speaking, or writing that relates to official duties (not the same as honoraria!) 

1. 5 C.F.R. § 2635.807 prohibits the acceptance of compensation for teaching, speaking, or writing when:

a. The activity is undertaken as part of the employee's official duties;

b. The invitation was extended because of the employee's official position rather than his/her expertise;

c. The invitation is from a person whose interest may be affected by the employee's official duties;

d. The presentation is based on nonpublic information;

e. The topic deals with the employee's current duties or those during the previous year; or

f. The topic deals with a policy, program, or operation of the employee's agency.

2. Rationale: prevent an employee from selling to others what the Government already pays him/her to do. 

3. "Compensation" includes all payments, including travel expenses, royalties, meals, but excludes gifts that could be accepted from prohibited sources and free attendance at the event in which the speaking or teaching takes place.

4. Certain rules have different application to special Government employees.

5. Does not preclude matters within the employee's discipline or expertise based on education or experience.

6. Does not preclude teaching certain courses, e.g., multiple presentation course as part of a regularly established curriculum.

7. 5 U.S.C. 2635.807 was amended on 30 November 2001 (See 66 Federal Register 59673-59675, to reflect the decision of the court in Sanjour v. United States, 7 F. Supp. 2d 14 (D.D.C. 1998); OGE promulgated a change in the regulation on speaking, teaching, writing for employees other than covered noncareer employees; now employees:

a. Who are “below the senior executive service level of employment;”

(1) May accept payment/reimbursement for travel expenses; even when, 

(2) Incurred in activities “related to duties.”


8. Disclaimers:   DoD employees who permit the use of their military grade, title, or position while teaching, speaking, or writing regarding DoD policies, programs, or operations shall indicate that the views are those of the speaker and not DoD or its components.  JER § 2-207.

9. Policy & Security Reviews:  A lecture, speech, or writing that pertains to military matters, national security issues, or subjects of significant DOD concern shall be reviewed for clearance by appropriate security and public affairs offices.  JER § 3-307.  (Guidance for Air Force personnel on policy and security reviews can be found in Air Force Instruction 35-101, Public Affairs Policies and Procedures, 1 Dec 99, Chapter 15.  Guidance for Navy personnel on policy and security reviews can be found in SECNAVINST 5720.44A, Public Affairs Policy and Regulations (Public Affairs Manual), 3 Jun 87, Chapter 5.)

C. Fundraising:  Fundraising in both an employee's official and personal capacities is sharply limited, especially in the workplace (see chapter on non-Federal entities for discussion).  5 C.F.R. § 2635.808; JER §§ 3-210, 3-211, 3-212, 3-300.

D. Endorsement:  Employees may not use or permit the use of their Government positions, titles, or authority in a manner that could be reasonably construed to imply official endorsement or sanction of personal activities or of non-Federal entities.  5 C.F.R. § 2635.702, JER § 3-209.

1. Exception for entities that have statutory authority, such as those found in JER § 3-210.

2. Rank and service are considered terms of address and do not imply official endorsement. ("Pvt. J. Jones, U.S. Army").

3. Military personnel may not endorse a product, service, or other commercial enterprise, while in uniform.  DoDD 1334.1 of 11 Aug 69

E. Solicited Sales:  DoD employees shall not make solicited sales to DoD employees who are junior in rank, grade, or position, or to the family members of such employees.  JER §§ 2-205, 5-409.

1. Includes solicited sales of insurance, stock, mutual funds, real estate, housewares.

2. Does not include sale or lease of employee's non-commercial property.

3. Does not include commercial sales solicited and made in a retail establishment during off-duty time.

4. Absent coercion or intimidation, sales made because the junior approaches the senior are not prohibited.

5. Rules do not apply to spouses, but ethics officials should counsel employees to avoid inappropriate solicitations.

F. Use of military title by retirees and Reserves:  Retired military members and Reserves, not on active duty, may use their military titles in connection with commercial enterprises provided they indicate their retired or inactive status.  They may not use military titles to discredit DoD or give the appearance of official DoD sponsorship.  JER § 2-304.

G. Civilian Federal employees may not accept fees for jury duty or witness fees in Federal or District of Columbia courts.  5 U.S.C. § 5515; DOD Financial Management Regulations, Volume 8, Chapter 5, § 0517.  For military members, see DOD Directive 5525.8 and service regulations (e.g., SECNAVINST 5822.2 & AFI 51-301).

VI. EFFECTIVE WORKFORCE

A. Individuals convicted of a felony count of inciting, aiding, or promoting a riot or civil disorder may not be employed by the Federal Government for 5 years after conviction.  5 U.S.C. § 7313.

B. Employees may not:

1. Advocate the overthrow of our constitutional form of government;

2. Participate in or assert the right to strike; or,

3. Become a member of an organization that does the above.  5 U.S.C. § 7311.

C. Individuals who habitually use intoxicating beverages to excess may not be employed in the competitive service.  5 U.S.C. § 7352.

D. Gambling:  Games for money, gambling, lotteries, and pools are prohibited on Federal property managed by GSA.  41 C.F.R. § 101-20.306.  Also, gambling is prohibited on all Federally owned or leased property or while on official duty time.  JER § 2-302.  Exceptions:

1. Activities by groups composed primarily of DoD employees or dependents for the welfare of DoD employees and dependents, if permitted by local law (where installation is located in the proprietary or concurrent jurisdiction of the state) and approved by Component Head or designee. 

2. Private wagers in private quarters.

3. Law enforcement duties.

4. State licensed lottery tickets.

VII. CONFLICTS OF POLITICAL INTERESTS 

A. General Statutory Restrictions

1. Limitations on amount of political contributions.  2 U.S.C.  § 441a.

2. No solicitation of fellow Federal employees for campaign contributions.  18 U.S.C. § 602.

3. No contributing to any other Federal employee who is the contributor's employer or employing authority.  18 U.S.C. § 603.

4. No threats or intimidation to secure contributions.  18 U.S.C. §§ 601 & 606.

5. No solicitation or receipt of contributions in any room occupied in discharge of official duties, or in any navy yard, fort, or arsenal.  18 U.S.C. § 607.

6. No paying/receiving of pay to vote or withhold vote.  18 U.S.C. § 597.

7. No promising of benefits which are dependent upon an Act of Congress, as reward for political activity.  18 U.S.C. § 600.

8. No intimidation of voters.  18 U.S.C. § 594.

9. No coercing political activities of Federal employees.  18 U.S.C. § 610.

10. No interference with rights under Uniformed and Overseas Citizens Absentee Voting Act.  18 U.S.C. § 608.

11. No assembling troops at polls.  18 U.S.C. § 592.

12. No election interference by armed forces.  18 U.S.C. § 593.

13. No polling of armed forces.  18 U.S.C. § 596.

14. No use of military authority to influence votes of other military members.  18 U.S.C. § 609.

15. No military officer may campaign for or hold civil office.  10 U.S.C. § 973.

B. Political Activity of Military Members

1. Governed by DoD Directive 1344.10 (reprinted in JER Chapter 6).

2. Spirit and intent of Directive prohibits activity that may be viewed as directly or indirectly associating DoD with partisan politics.

3. Does not preclude personal participation in local nonpartisan political activities, so long as:

a. not in uniform;

b. no use of Government property or resources;

c. no interference with duty;

d. no implied Government position or involvement.

4. Permitted political activities include:

a. Register, vote and express personal opinions;

b. Encourage other military members to exercise voting rights;

c. Join a political club, and attend political meetings and rallies as a spectator when not in uniform;

d. Make monetary contributions to a political organization;

e. Sign petitions for specific legislative action or place candidate's name on the ballot;

f. Write letters to the editor expressing personal views;

g. Bumper stickers on private vehicles.

5. Prohibited political activities.  A military member on active duty may not:

a. Use official authority to influence/interfere;

b. Be a candidate for civil office,

c. Participate in partisan political campaigns, speeches, articles, TV/radio discussions;

d. Serve in official capacity/sponsor a partisan political club;

e. Conduct political opinion survey;

f. Use contemptuous words towards the President, Vice President, etc. (10 U.S.C. § 888);

g. March or ride in partisan parades;

h. Participate in organized effort to transport voters to polls;

i. Promote political dinners or fundraising events;

j. Attend partisan events as official representative of Armed Forces;

k. Display large signs/banners/posters on private vehicles.

C. Political Activity of Civilian Employees (5 C.F.R. Part 734; JER 6-200)

1. Participation in non-partisan activities.  Employees may:

a. Express opinion on political subjects;

b. Be politically active in non-partisan issue;
c. Participate in non-partisan civic, community, social, labor, or professional organizations;

d. Participate fully in public affairs where no compromise of efficiency or integrity of the employee or agency.

2. Participation in political organizations.  Employees may:

a. Serve as officer of political party or group;

b. Attend/participate in nominating caucuses;

c. Organize a political organization or group;

d. Participate in political conventions, rallies, or other gatherings.

3. Participation in political campaigns.  Employees may:

a. Display pictures, signs, stickers, buttons,  etc.;

b. Initiate/circulate nominating petitions;

c. Canvass votes;

d. Endorse or oppose partisan candidates in political advertisements;

e. Address a convention, caucus, or rally;

f. Take active part in managing political campaigns;

g. Be a candidate in nonpartisan election;

h. Attend political fundraiser.

4. Participation in Elections:  Employees may:

a. Serve at polling places;

b. Serve as election judge or clerk;

c. Drive voters to polling places for partisan candidate, group, party, etc.

5. Employees may not:

a. Be a candidate for election to partisan political office.  Exception: in certain, specifically designated locales (5 C.F.R. Part 733), may run as an independent for partisan political municipal office.

b. Use official authority to interfere/influence any election;

c. Use official authority or title to fundraise;

d. Personally solicit political contributions from the general public (e.g., in a fundraising speech);

e. Participate in political activity while on duty, while in a Federal workplace, while wearing insignias identifying employing agency, or while in or using Government resources.

6. Additional rules exist for political appointees, career members of the SES, and employees of NSA and DIA.  5 C.F.R. 734, Subpart D; JER § 6-202.

D. Role of U.S. Office of Special Counsel (OSC)

1. OSC's Hatch Act Unit provides advisory opinions on political activity of Federal employees.

2. Advisory Opinions online - http://www.osc.gov/hatchact.htm.

E. Use of DoD Resources During Campaign Years

1. SECDEF 171527ZMAY99, Public Affairs Policy Guidance -- Election Year 2000  (Note:  At the time of final review of this outline, the OASD(PA) Public Affairs Policy Guidance - Election .Year 2002 was in final review.)

2. Command newspapers - no campaign news, partisan discussions, cartoons, editorials, or commentaries.

3. No use of installations and/or facilities by any candidate for any activity that can be considered as political in nature.
4. Offbase political events - no support, except joint color guards at national events.

5. Speeches, articles, and public comments of military members in capacity as service representatives must not contain political material. 

6. POC for policy questions -- OASD(PA), (703) 697-9845/DSN 227-9845.

7. Note that FY02 NDAA, Section 1607, amends Section 2670 of title 10, United States Code to prevent the Secretary of Defense or a Secretary of a military department from prohibiting use of a military facility for an official polling place for local, State, or Federal elections if that facility was designated as a polling place as of 31 Dec 2000 or had been used as a polling place since 1 Jan 1996.  There is an exception for the Secretary concerned to waive the provision if he determines that local security conditions require prohibition of the designation or use of that facility as an official polling place for any election.  

F. Lobbying

1. "Anti-Lobbying Act", 18 U.S.C. §1913.

2. Prohibits grass roots lobbying efforts.

3. Does not prohibit agency officials expressing views regarding merits or deficiencies of legislation.
4. Recurring appropriation provisions - e.g, DoD Appropriations Act for Fiscal Year 2001, P.L. 106-259, §§ 8001, 8012.

a. No use of appropriated funds for "publicity or propaganda purposes not authorized by Congress." 

b. No use of appropriated funds to "influence congressional action on any legislation or appropriation matters pending before the Congress."

VIII. Conclusion
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