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competitive sourcing procedures and ethics
In the process of governing, the Government should not compete with its citizens.  The competitive enterprise system, characterized by individual freedom and initiative, is the primary source of national economic growth.  In recognition of this principle, it has been and continues to be the general policy of the Government to rely on commercial sources to supply the products and services the Government needs.
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I. COMpetitive SOURCING GENERALLY.

A. Defined.  Competitive Sourcing refers to the competitive cost-comparison analysis used to determine whether commercial activities should be performed under contract with commercial sources or in-house using Government personnel.  If the competition determines a private contractor can provide the service at a better price, the function is “outsourced” or “contracted-out” (i.e., the function that had been performed by government employees is transferred to private contractor performance).

B. Policy.  See OMB Cir. A-76, para 5.  It is the policy of the U.S. Government to:

1. Rely on the commercial sector to provide commercial products and services.

2. Retain inherently governmental functions in-house.

3. Achieve economy and enhance productivity through the use of cost comparisons.

C. Authority and Tools.  OMB Cir. A-76 and Revised Supplemental Handbook.

1. The Revised Supplemental Handbook provides guidance and procedures for conducting competitive sourcing cost-comparison studies.  It attempts to do the following:

a. Balance the interests of the parties involved, 

b. Provide a level playing field between public and private sector offerors, 

c. Seek the most cost effective means of obtaining commercial products and support services that are needed on a recurring basis, and 

d. Provide administrative flexibility in the government’s “make or buy” decision process.

2. Scope.  The policies and procedures of OMB Cir. A-76 and the Revised Supplemental Handbook apply to all federal executive agencies unless otherwise excluded by law.

D. Key Definitions.

1. Commercial Activity.  A commercial activity is one that is operated by a federal agency and provides a product or service that is or could be obtained from a private sector source.  OMB Cir. A-76, para. 6.a; Revised Supplemental Handbook, Appendix 1.  OMB Cir. A-76, Attachment A; Revised Supplemental Handbook, Appendix 2.

2. Inherently Governmental Function.  An inherently governmental function is one so intimately related to the public interest as to mandate performance by government employees.  31 U.S.C. § 501 (note); OMB Cir. A-76, para. 6.e; Revised Supplemental Handbook, Appendix 1; OFPP Policy Letter 92-1, Inherently Governmental Functions, 57 Fed. Reg. 45,101.  Inherently governmental functions fall into two broad categories:

a. The act of governing via the discretionary exercise of government authority (e.g., criminal investigations, prosecutorial and judicial functions, managing and directing the armed forces, and combat, combat support, and combat service support roles.

b. Monetary transactions and entitlements (e.g., tax collection and revenue disbursements, control of treasury accounts and money supply, and administering public trusts).

3. For discussion of the inventory/review requirement of commercial activities and inherently governmental functions, see Part II.B infra.

II. COMPETITIVE SOURCING Process.

A. Generally.  The OMB Cir. A-76 study process falls into the following broad areas:

1. Conducting the inventory and review.

2. Identifying the players.

3. Preparing the plans.

4. Seeking/evaluating offers.

5. Choosing a winner.

6. Understanding the post-award review options.

7. Final decision and implementation.

B. Conducting the Inventory and Review.

1. The Inventory Requirement.  DODI 4100.33, para. 5.1; Federal Activities Inventory Reform Act (FAIR Act) of 1998, Pub. L. No. 105-270, 112 Stat. 2382 (1998) (codified at 31 U.S.C. § 501 (note)).

a. Generally.  Requires each executive agency to submit to OMB an annual list (by 30 June) of non-inherently governmental (commercial) activities.  After mutual consultation, both OMB and the agency will make the list public.  The agency will also forward the list to Congress.  

b. OMB Guidance on the FAIR Act.

(1) The OMB issued FAIR Act implementing guidance on 24 June 1999.  Issuance of OMB Circular A-76 Transmittal Memorandum No. 20, 64 Fed Reg 33,927 (24 June 1999).
(2) Under the OMB guidance, agencies are required to list the “non-inherently governmental activities,” using “reason” and “function” codes for public release.

(3) Beginning with the 2001 list, OMB directed agencies to submit lists of job considered “inherently governmental.”  Doing so allows OMB to better assess which positions agencies consider inherently governmental.  These positions also may be made available publicly.  See Public Availability of Year 2002 Agency Inventories Under the FAIR Act, 68 Fed Reg 13339 (13 March 2003).

2. The Review Requirement.  DODI 4100.33, para. 5.2.  The agency must review its existing in-house commercial activities to determine whether it should convert the functions from in-house to contract performance.  The review involves a two-step approach:

a. The agency must first determine whether the activity must remain in-house for reasons other than lower cost, such as no commercial source available, patient care, core capability, etc.

b. If the agency determines that a commercial activity does not fit one of the categories above, then it may face the requirement of a cost-comparison study.

C. Identifying the Players.

1. Congress.  The DOD must notify Congress of its intent to conduct a cost-comparison if more than 50 persons perform the function proposed for OMB Cir. A-76 study.  10 U.S.C. § 2461(a). 

2. Cost Comparison Study Team.  A group of functional experts in the agency that prepare several plans and develop the agency’s cost estimate, known as the Most Efficient Organization (MEO).

3. Affected Civilian Employees.  At least monthly, the agency must consult with affected DOD employees and consider their views on the development and preparation of the Performance Work Statement and Most Efficient Organization.  In the case of affected employees represented by a union, consultation with union representatives satisfies this requirement.  10 U.S.C. § 2467(b).

D. Preparing the Plans.

1. Performance Work Statement (PWS).  The PWS defines the agency’s needs, the performance standards and measures, and the timeframe for performance.  Revised Supplemental Handbook, Part I, Chapter 3, para. C.

2. Quality Assurance Surveillance Plan (QASP).  The QASP outlines how federal employees will inspect either the in-house or the contractor performance.  Revised Supplemental Handbook, Part I, Chapter 3, para. D.

3. Management Plan.  The management plan defines the overall structure for the MEO.  This organizational structure serves as the government's proposed work force for cost comparison purposes.  Revised Supplemental Handbook, Part I, Chapter 3, para. E.
4. Most Efficient Organization (MEO).  The MEO describes the way the government will perform the commercial activity and at what cost.  Revised Supplemental Handbook, Part I, Chapter 3, para. E.2.
5. The PWS, Management Plan, QASP, cost estimates, and supporting documentation are forwarded to the agency Independent Review Officer (IRO).  The IRO certifies compliance with applicable procedures and ensures the data establishes the MEO can perform the requirements of the PWS and that all costs are justified.  Revised Supplemental Handbook, Part I, Chapter 3, para. I.

E. Solicitations and Evaluating Offers.

1. Solicitation.  The agency issues a solicitation based on the PWS to seek bids/offers from the private sector.  FAR 7.304(c).  

a. The contracting officer must include the Right-of-First-Refusal of Employment clause in the solicitation.  Revised Supplemental Handbook, Part I, Chapter 3, para. G.4; FAR 7.305.

b. Where a determination is made to convert from in-house performance to contract performance, the clause requires the contractor “to give the government employees, who have been or will be adversely affected or separated due to the resulting contract award, the right of first refusal for employment openings under the contract in positions for which they are qualified . . . .”  FAR 52.207-3.

2. Evaluating Bids/Offers.  The Revised Supplemental Handbook permits all competitive methods provided under the FAR (e.g., sealed bidding, negotiated procurements, etc.).  Revised Supplement Handbook, Part I, Chapter 3, para. H.1.

a. For sealed bid procurements, the contracting officer opens all bids and the government’s in-house cost estimate and enters the apparent low bid on the Cost Comparison Form.  See generally Revised Supplemental Handbook, Part I, Chapter 3, para. J.1; FAR 7.306(a).

b. For negotiated procurements, the Source Selection Authority (SSA) evaluates and selects the private sector offeror that represents the “most advantageous proposal” in accordance with the solicitation’s stated evaluation criteria.  The cost of this proposal is compared against the government’s in-house cost estimate.  See generally Revised Supplemental Handbook, Part I, Chapter 3, para. J.3; FAR 7.306(b).

c. “Cost/Technical Trade-Offs” in Negotiated Procurements.  Negotiated procurements contemplating a “cost/technical trade-off’ evaluation involve an additional step.  See Revised Supplemental Handbook, Part I, Chapter 3, para. H.3.

(1) Source Selection Authority.  After the SSA reviews the private sector offers and identifies the offer that represents the “best value” to the government, the contracting officer submits to the SSA the government’s management plan (not the cost estimate) to ensure that it meets the same level of performance and performance quality as the private offer.  Revised Supplemental Handbook, Part I, Chapter 3, paras. H.3.c-d; see also, NWT, Inc.; PharmChem Laboratories, Inc., B-280988; B-280988.2, Dec. 17, 1998, 98-2 CPD ¶ 158.

(2) Independent Review Officer.  Once the government makes any and all the changes necessary to meet the performance standards set by the SSA, the government submits a revised cost estimate to the IRO.  This review assures that the government’s in-house cost estimate is based upon the same scope of work and performance levels as the “best value” private sector offer.  Revised Supplemental Handbook, Part I, Chapter 3, para. H.3.e.

F. Choosing the Winner.

1. The private offeror “wins” the OMB Cir. A-76 study if its proposal costs beat the in-house/MEO cost estimate by a minimum cost differential of:

a. 10 percent of personnel costs, or 

b. $10 million over the performance period, whichever is less.
The minimum differential ensures that the government will not convert for marginal cost savings.  Revised Supplemental Handbook, Part II, Chapter 4, para. A.1.

2. Otherwise, the MEO “wins” and the agency continues performance of the commercial activity in-house, using the staffing proposed by the MEO.

G. Post-Award Review.

1. The Agency Appeal Process.  Revised Supplemental Handbook, Part I, Chapter 3, para. K; DODI 4100.33, para. 5.7; DOD Interim Guidance, Attach. 5; FAR 7.307.

a. OMB Cir. A-76 requires agencies to develop an internal appeal process for “interested parties” to challenge cost comparison decisions.

(1) Generally, the agency must receive the appeal within 20 calendar days of announcement of tentative decision, which may be extended for complex studies.  Revised Supplemental Handbook, Part I, Chapter 3, para. K.1.b.  See FAR 52.207-2 (providing for a public review period of 15-30 working days, depending upon the complexity of the matter);

(2) The appeal must be based on noncompliance with the requirements and procedures of OMB Circular A-76 or specific line items on the Cost Comparison Form. 


b. “Interested parties” in this context includes affected federal employees/unions and the apparent winner of the tentative decision.  Id.  See also Revised Supplemental Handbook, Part I, Chapter 3, para. K.2.

c. Decision on Appeal. The agency should provide for a decision within 30 days after the Appeal Authority receives the appeal.  Revised Supplemental Handbook, Part I, Chapter 3, para. K.8.

2. Protests to the General Accounting Office (GAO).

a. Only an “interested party” as defined by the Competition in Contracting Act (CICA) may file a protest with the GAO: “an actual or prospective bidder or offeror whose direct economic interest would be affected by the award of the contract or by failure to award the contract.” 31 U.S.C. § 3551 (2).  See American Overseas Marine Corp.; Sea Mobility, Inc., B-227965.2, B-227965.4, Aug. 20, 1987,  87-2 CPD ¶ 190 (holding protester not in line for award, so protest dismissed).

b. Unlike the Agency Appeal Process, “interested party” DOES NOT encompass affected employees/labor unions.  Federal employees/unions do not have standing to challenge a decision to contract out services previously performed by government employees, because affected employees/unions are not “actual or prospective bidders” and thus not “interested parties” under CICA.  American Fed’n of Gov’t Employees, B-282904.2, 2000 U.S. Comp. Gen. LEXIS ¶ 83 (June 7, 2000).
3. Federal Court Challenges.

a. Jurisdiction.  The Tucker Act, as amended by the Administrative Dispute Resolution Act of 1996 (ADRA), Pub. L. No. 104-320 (codified at 28 U.S.C. § 1491(b)(1)), provides the U.S. Court of Federal Claims (COFC) jurisdiction to hear pre-award and post-award bid protests. 

b. Only an “interested party” under the ADRA has standing to challenge procurement decisions.  Similar to GAO, the Court of Appeals for the Federal Circuit (CAFC) established that “interested party” should be limited to those parties covered by CICA.  American Fed’n of Gov’t Employees, et al  v. United States, 258 F.3d 1294 (2001).
4. Grievances.  OMB Cir. A-76 is a government-wide regulation and the agency is not required to bargain over appropriate arrangements.  Department of Treasury, IRS v. Federal Labor Relations Authority, 996 F.2d 1246, 1252 (D.C. Cir. 1993).  See also Department of Treasury, IRS v. Federal Labor Relations Authority, 110 S.Ct. 1623 (1990); AFGE Local 1345 and Department of the Army, Fort Carson, 48 FLRA 168 (holding that proposal requiring an additional cost study to consider cost savings achievable by alternate methods such as furloughs and attrition was not negotiable).

H. Final Decision and Implementation.

1. After all appeals/protests have been resolved, the decision summary is sent to the agency for approval by the Secretary of Defense (SECDEF) and notice to Congress.  See 10 U.S.C. § 2461(a).  The FY 2003 National Defense Authorization Act amends 10 U.S.C. § 2461 to require the SECDEF to notify Congress of the outcome of a competitive sourcing study, regardless of whether the study recommends converting to contractor performance or retaining the function in-house.

2. If the private sector offer wins, the contracting officer awards the contract.  If the MEO wins the cost study, the solicitation is cancelled and the MEO is implemented in accordance with the Management Plan.  

III. COMPETITIVE SOURCING AND CONFLICTS OF INTEREST

A. Organizational Conflicts of Interest (OCI).  An OCI arises when, because of other activities or relationships with other persons, a person is unable or potentially unable to render impartial assistance or advice to the Government, or the person’s objectivity in performing the contract work is or might be otherwise impaired, or a person has an unfair competitive advantage.  FAR Subpart 9.5.

1. Historically, OCI rules were applied to contractors; however, in 1999 the GAO found that government employees involved in an OMB Cir A-76 study had an OCI that tainted the evaluation process, rendering it defective.  See DZS/Baker LLC; Morrison Knudsen Corp., B-281224, Jan. 12, 1999, 99-1 CPD ¶ 19 (finding an OCI where 14 of 16 agency evaluators held positions that were the subject of the study).

2. In 2000, OMB amended the Revised Supplemental Handbook and implemented new rules prohibiting employees whose positions are subject to a cost-comparison study from participating as evaluators in the study, unless an exception is authorized in writing by the head of the contracting activity.  Issuance of OMB Circular A-76 Transmittal Memorandum No. 22, 65 Fed Reg 54,568 (8 Sep. 2000). 

3. In December 2001, the GAO found an OCI where an agency employee and private consultant wrote and edited both the PWS and the in-house Management Plan.  The Jones/Hill Joint Venture, B-286194.4, B-286194.5; B-286184.6, Dec. 5, 2001, 2001 CPD ¶ 194.  Upon reconsideration, the GAO modified its recommended corrective action for addressing the OCI issue in the Jones/Hill decision, stating its recommendation only applied prospectively.  Department of the Navy – Reconsideration, B-286194.7, May 29, 2002.
B. Procurement Integrity Act. 41 U.S.C. § 423; FAR 3.104.

1. Disclosing/Obtaining Procurement Information (41 U.S.C. 
§§ 423(a)-(b)).  In all procurement actions, including Cir. A-76 competitive sourcing studies, Government employees are prohibited, other than provided by law, from knowingly disclosing or obtaining contractor bid/proposal information or source selection information before award of the subject contract.  See FAR 3.104-3 (a) and (b).

a. “Contractor bid or proposal information” includes: cost/pricing data, labor rates and direct costs, proprietary information, and information marked by the contractor as “contractor bid or proposal information.”  See FAR 
3.104-1.

b. “Source selection information” includes any of the following information prepared by the agency for use in evaluating bids/offers: bid/proposal prices/costs, source selection plans, technical evaluation plans, technical evaluations of proposals, cost/price evaluations, competitive range determinations, bid/proposal rankings, evaluation reports, and other information marked “source selection information.”  See FAR 2.101.

2. Reporting Employment Contacts (41 U.S.C. § 423(c)).  

a. Generally, if a Government employee who is participating “personally and substantially” in a procurement contacts or is contacted by a bidder/offeror to that procurement regarding possible employment, that employee must provide a written report to their supervisor and agency ethics official and EITHER:

(1) Reject the possibility of employment, or

(2) Disqualify his/herself from further “personal and substantial” participation until employment discussions end without an arrangement for employment.

See FAR 3.104-3(c).

b. Participating “personally and substantially” means active and significant involvement, to include the direct and active supervision of a subordinate’s participation, in the following activities:

(1) Drafting, reviewing, or approving specifications or PWS,

(2) Preparing or developing the solicitation,

(3) Evaluating bids or proposals or selecting a source,

(4) Negotiating prices or terms/conditions of a contract,

(5) Reviewing and approving the contract award. 

See FAR 3.104-1.

c. Excluded from the definition of “personally and substantially” are the following Government employee duties during an OMB Cir. A-76 competitive sourcing study:  

(1) Participation in management studies;

(2) Preparation of in-house cost-estimates;

(3) Preparation of the MEO; or

(4) Furnishing data or technical support others use to develop performance standards, statements of work, or specifications.

d. Role in preparing the PWS.  If strictly limited to furnishing data or technical support to others developing the PWS, an employee is not “personally and substantially” participating.  See FAR 3.104-1(iv).  If the employee’s PWS role exceeds that of data and technical support, then the restriction would apply.  

e. The requirement to report employment contacts does not impact the Right-of-First-Refusal, because the Right-of-First Refusal only arises after contract award.

3. Prohibition on Acceptance of Compensation (41 U.S.C. § 423 (d)).  Certain Government employees, by virtue of their position or decisions in contracts exceeding $10 million, are banned from accepting compensation from the selected contractor for a period of one year.

a. Positions to which the one-year compensation ban applies:

(1) Procuring contracting officer;

(2) Administrative Contracting Officer;

(3) Source Selection Authority;

(4) Source Selection Evaluation Board member;

(5) Chief of Financial or Technical team;

(6) Program Manager; or

(7) Deputy Program Manager.

b. Decisions to which the one-year compensation ban applies:

(1) Award contract exceeding $10 million;

(2) Award subcontract exceeding $10 million;

(3) Award modification of contract or subcontract exceeding $10 million;

(4) Award task or delivery order exceeding $10 million;

(5) Establish overhead rates on contract exceeding $10 million;

(6) Approve contract payments exceeding $10 million; or 

(7) Pay or settle a contract claim exceeding $10 million.

See FAR 3.104-3(d).

c. No exception exists to the one-year ban for offers of employment pursuant to the Right-of-First-Refusal.  Thus, employees performing any of the listed duties or making the listed decisions in a competitive sourcing study resulting in a contract exceeding $10 million are barred for one year after performing such duties from accepting compensation/employment opportunities from the contractor via the Right-of-First-Refusal.

C. Financial Conflicts of Interest.  18 U.S.C. § 208 is a criminal statute that prohibits Government officers
 and employees from participating “personally and substantially” in a “particular matter” affecting the officer or employee’s personal or imputed financial interests.  See also 5 C.F.R. § 2635.402(a).

1. Competitive sourcing studies conducted pursuant to OMB Cir. A-76 are considered “particular matters” under 18 U.S.C. § 208.

2. Whether 18 U.S.C. § 208 applies to officer and employees preparing a PWS or MEO depends on a fact specific determination of the nature of the participation (i.e., “personally and substantially”) and whether such participation has a “direct and predictable” effect on their personal or imputed financial interests.

a. Participating “personally and substantially” includes making decisions, granting approval/disapproval, providing recommendation, rendering advice, and investigating.  18 U.S.C. § 208(a); 5 C.F.R. 2635.402(b)(4).  The FAR 3.104-3 definition of “personally and substantially” should not be relied upon, as the FAR implements the definition of a different statute (i.e., Procurement Integrity Act (41 U.S.C. § 423)).

b. Participation has a “direct and predictable” effect when “there is a close causal link between any decision or action to be taken in the matter and any expected effect of the matter.”  5 C.F.R. § 2635.402(b)(1)(i).  Ultimately, like the “personally and substantially” determination, this analysis is fact specific.

3. Competitive Sourcing Specific Issues.

a. Offers of Outside Employment.

(1) When an employee participates “personally and substantially” in a procurement and has begun “negotiating” or “seeking” employment or has any employment “arrangement” with an organization with a financial interest in the outcome of a cost-comparison study, the employee must either reject the possibility of employment or obtain an agency waiver.  See 18 U.S.C. § 208 and 5 C.F.R. 
§ 2635.603.

(2) Right-of-First-Refusal.  At the time employees participate in the preparation of the PWS or MEO, the Right-of-First-Refusal remains speculative (the “right” only arises if and after a contract is awarded, moreover, not all displaced employees are guaranteed job offers) and does not therefore constitute employment “negotiations” or an employment “arrangement” for purposes of 18 U.S.C. § 208 or “seeking employment” under 5 C.F.R. 2365.603.

b. Employee Interest in Own Salary/Position.

(1) The Office of Government Ethics (OGE) considers financial interests arising from Government salary and benefits as disqualifying interests under 
18 U.S.C. § 208.  See 60 Fed. Reg. 44707 (28 Aug. 95).

(2) However, OGE has established a limited exemption for interests arising from an employee’s Government salary and benefits where an employee’s participation does not include any determination that has a “special” or “individual” effect on their salary/benefits.  See 5 C.F.R. 2640.203(d).

(a) As an employee’s participation in the preparation of the PWS or MEO generally does involve not determinations that have a “special” or “individual” effect on their Government salary/benefits it is not a disqualifying financial interest.

(b) An employee’s participation as an evaluator on an evaluation team/board would also fall within this exemption.  See 5 C.F.R. 2640.203 (d), Example 7.  The GAO has noted, however, that while the exemption prevents a criminal violation under 
18 U.S.C. § 208, it still represents an impermissible OCI under the FAR for employees whose positions are subject to a cost-comparison study to participate as evaluators in the study.  Letter to OGE Regarding Conflicts of Interest in A-76 Cost Comparisons, B-281224.8, 1999 U.S. Comp. Gen. LEXIS 218 (19 Nov. 1999).  For additional discussion of OCI, see supra Part III.B.

D. Representation Limitations.  18 U.S.C. § 207 is a criminal statute that prohibits former Government officers or employees
 who were involved in a particular matter while working for the Government from “switching sides” after leaving government service and representing another party back to the Government in dealings on that same matter.  This restriction does not prohibit employment; it only prohibits the former Government employee from communicating and appearing with the “intent to influence” a particular matter, on behalf of anyone other than the Government.  See also 5 C.F.R. § 2637.101.

1. While 18 U.S.C. § 207 contains several representational bans, only two have general relevancy to officers/employees in the context of OMB Cir. A-76 competitive sourcing studies.

a. 18 U.S.C. § 207(a)(1) imposes a lifetime ban against former Government officers/employees communicating or appearing with the intent to influence a “particular matter,” on behalf of anyone other than the Government, when the Government is a party, the former officer or employee participated “personally and substantially” in the matter while in Government service, and at the time of participation the “particular matter” involved “specific parties” (i.e., a contractor).

b. 18 U.S.C. § 207(a)(2) prohibits, for two years after departing federal service, former Government officers/employees from communicating or appearing with the intent to influence a particular matter, on behalf of anyone other than the Government, when the matter was “pending under the employee’s official responsibility” during the one year period prior to the employees departure federal service.

2. Applicability of 18 U.S.C. § 207 to employees preparing a PWS or MEO in an OMB Cir. A-76 competitive sourcing study.

a. A difficult factual issue is whether there are “specific parties” involved in a particular matter.  Generally speaking, because development of the PWS and the MEO occurs early in the competitive sourcing process (i.e., prior to interest expressed by or contact made with potential contractors) 18 U.S.C. § 207 would not apply to officers/employees involved in the development of the PWS or MEO.

b. If “specific parties” are involved, the applicability of 18 U.S.C. § 207 would also depend on a specific factual determination as to whether the individual’s involvement is “personal and substantial” or deals with a matter under their “official responsibility.”

c. Even if 18 U.S.C. § 207 does apply to these officers/employees, it does not necessarily impact the Right-of-First-Refusal.  As previously discussed, the statute does not prohibit employment, it only prohibits representational activity back to the Government on the same particular matter.

IV. CONCLUSION.

�  Federal Office of Management and Budget Circular [OMB] Circular A-76, Performance of Commercial Activities, ¶ 4.a (Aug. 4, 1983; Revised 1999) [hereinafter OMB Cir. A-76].


�  The OMB list is not exhaustive.  The OMB cautions agencies to use its suggested list of commercial activities only as a guide.  OFPP Policy Letter 92-1, Inherently Governmental Functions, 57 Fed. Reg. 45,101 also contains a list of services and actions not considered inherently governmental.  Id. at Appendix B.  





�  Bob Stump National Defense Authorization Act for FY 2003, Pub. L. No. 107-314, § 331, 116 Stat. 2458, 2512 (2002).





�  Although 18 U.S.C. § 208 applies only to “officers,” the Joint Ethics Regulation (JER) makes the prohibition applicable to enlisted personnel by regulation and violations actionable under the Uniform Code of Military Justice.  See U.S. Dep’t of Defense, Dir. 5500-7-R, Joint Ethics Regulation, subsection 5-301 (30 Aug 1993).


�  The statute applies to all former officers and civilian employees whether or not retired, but does not apply to enlisted personnel as they are not included in the definition of “officer or employee” in 18 U.S.C. § 202.
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