OGE PROGRAM REVIEWS

I. References.

A. Ethics Program Review Guidelines, March 2004 (See OGE’s website: http://www.usoge.gov.)

B. DAEOgram DO-03-018, Program Plan of Agency Reviews for the 1st Half of CY 2004 (10/3/03).  New ones will be issued every 6 months to identify upcoming program reviews.tc \l1 "II.
ROLE OF FINANCIAL DISCLOSUREtc \l2 "A.

II. WARNING.

A. 6 Month Warning.  OGE publishes the list of upcoming program reviews on its website.  DoD SOCO and the Services try to notify affected DoD Components as soon as it comes out.tc \l1 "III.
BENEFITS OF FINANCIAL DISCLOSUREtc \l2 "A.

B. Start preparing, and request a delay if needed as soon as you are aware. 

III. PRE-REVIEWtc \l1 "IV.
.
A. Employee Surveytc \l2 "A.
.  OGE began using the tc \l4 "a.
 SEQ CHAPTER \h \r 1survey for reviews of smaller agencies in the second half of 2003.  The survey will probably require time for the employees to complete, so it will start fairly early in the process.  OGE will use the results of the survey to help identify areas that need review and to measure the success of your program - is it really helping the employees?  Start now to prepare by conducting your own survey.  Do your employees know who their DAEO is?  Who to call?  Do they understand the purpose of disclosure and training?  Do they think they benefit from training?  What do they want to help them avoid ethical problems?
B. Scoping
1. OGE will tc \l4 "a.
review the survey results and share them with you before the review. tc \l5 "(6)
 

2. Review Agency documents filed with OGE.tc \l4 "b.

a.  SEQ CHAPTER \h \r 1Agency annual questionnaire, if applicable.  It will not help much if you are at a local command.

b. 1353 semi-annual reports.  OGE is questioning the air fare. 

c. Prior program reviews.  You should review them.  Has all recommended corrective action been taken?  Has it solved the problem?  Have you resolved any revealed weakness?  If not, do it now.

d. Any other files, e.g., approval of alternative procedures, approval of supplemental standards, correspondence, and referrals to DoJ.
3. tc \l4 "c.
Talk to OGE personnel, especially your Desk Officer.  

4. Talk to your agency personnel

a. O SEQ CHAPTER \h \r 1IG.  OGE added review steps to examine the agency’s program to enforce conflict of interest statutes.  OGE will want the number of conflict of interest referrals during the previous calendar year, and whether there were ethics-related reviews, audits, or investigations, and copies of any reports. SEQ CHAPTER \h \r 1
b.  SEQ CHAPTER \h \r 1EOs/supervisors.  For the first time, OGE will review how disqualifications/recusals are actually executed in the office of an affected employee, so they want to talk to “screening officials,” people who handle an office’s disqualification process.  OGE is concentrating on screening mechanisms to enforce ethics agreements.  They want to know the individual’s experience with handling screening and how often the process has been used.  You should double check how the process is actually executed.  

OGE will also review systems for taking administrative action if a criminal referral is declined, and for violations of the standards.  When something happens, and you refer the matter to a supervisor, do you know what action is taken, if any?  Are you bringing to a supervisor’s attention when a filer is very late, or there has been some violation of the standards? 

c. Personnel Officers.  OGE will review the interaction to ensure that accurate lists of personnel for disclosure and training are produced.
d. Directors or executive officers of committees, if any.

5. Request documents/information

a. tc \l4 "d.
Generic - agency mission, structure, and organic authority relating to ethics.

b. Written advice.  Before providing numbers, be sure you have a piece of paper for every number.

c. Written evidence of compliance with ethics agreements.  Be sure you have collected all the disqualifications, letters concerning resignations, sales of stock, etc.

d. Annual ethics training plan for the current year.

e. SGEs and non-SGEs (not Government employees) on committees. 

f. Numbers of: disciplinary actions, 208(b)(1) waivers, written advice, employees who received ethics training, 278 reports, SGEs, committees, SGEs assigned to each committee, 450 reports, 208(b)(3) waivers, independent boards.

6.  SEQ CHAPTER \h \r 11 Month Warning.  OGE will confirm by telephone and letter, and agree on a specific schedule.  It will provide the Checklist for the program review. The Checklist (see IV, below) is information that OGE requires by the date of the review.  Plan as if it were a full review.  Ask a Headquarter element or another local ethics counselor to conduct a mock review.  It uncovers problems you may not realize you had in time for you to take corrective action. 

C. OGE Decisions.

1. Type of Review.  The Deputy Director for Agency Programs makes the decision as to the type review after meeting with the  SEQ CHAPTER \h \r 1Program Review team, directors, and your desk officer.  Factors that he considers include: problems from the survey and scoping, time from previous review and problems that developed since then, turnover of key personnel, experience and number of staff, and assessment of desk officer and general counsel’s office.
a. No review.  If no weakness revealed, OGE may not review.

b. Level 1.   SEQ CHAPTER \h \r 1Limited, 1-3 day field review, usually a regional office or military installation.  Address specific issues revealed in pre-review.
c. Level 2.   SEQ CHAPTER \h \r 1In-depth review of 1 or more selected elements - advice, conflict of interest referrals to DoD with corresponding notification to OGE, follow-up administration enforcement action, advisory committee waivers (especially with recent publicity concerning Richard Perle and the Defense Policy Board).
d. Level 3.  In-depth review of all program elements, 2-3 weeks.
2. Numbers of items that OGE will review.  Includes  SEQ CHAPTER \h \r 1disciplinary actions, 208(b)(1) waivers for non-PAS, advice for non-PAS, annual training for non-PAS, non-PAS 278 filers, 450 reports, 1353 travel payments, SGEs, and committees.
3. Time Period Covered.   SEQ CHAPTER \h \r 1In the past, review focused on previous calendar year.  Now OGE may decide to review 2 years, at least in parts of the program, or the current year.  Items covered include:  OGE notifications of DoJ referrals, interaction with IG, written advice, initial ethics orientation for non-PAS, annual training for non-PAS, 278 reports, 450 reports, and 1353 travel payments.
D. 2-Week Notice.  OGE will inform you of its decision as to the type of review it will conduct, the numbers of items it will review, and the time period covered.

IV. CHECKLISTtc \l1 "VA
 of Materials Required for Review.  This is information that must be provided, regardless of the type of review selected.  The order of the Checklist is also the order of importance to OGE.  As a preliminary matter, you need to provide the mission statement, organization chart, delegations, etc.  
A. Enforcement.tc \l2 "A0

1.  SEQ CHAPTER \h \r 1OGE will examine your system to determine the consequences to employees who violate the standards, and whether OGE can effectively monitor the system.

2. OGE will review conflict of interest referrals to DoJ, and whether it is receiving the proper notifications.  They will also review what disciplinary action an agency takes if DoJ declines.  They are looking for a pattern of failure to consider disciplinary action after a declination by DoJ.

3. OGE will review information on agency disciplinary actions for any violation or appearances of violation of any standard, failures to file financial disclosure reports, conflicts or appearances disclosed on such reports, and any violations of other laws concerning financial holdings.  DoD does not have any other laws regulating the holdings of its employees.  DoD also does not have a written policy defining “prompt and effective” action to remedy violations, which is under the DAEO’s program responsibilities in 5 CFR 2638.  If one is established in the new JER, you would have to show that disciplinary action conforms to the policy.

4. OGE will talk to the IG’s office to determine if conflict of interest situations exist that require corrective action, and if ethics officials refer matters to the IG.  There are 2 tables attached to the Guidance that the reviewer must complete.  The tables are 2 1/2 pages of specific questions related to notifications, investigations, audits, and disciplinary actions.  tc \l4 "a0

B. Ethics Agreements.  

1.  SEQ CHAPTER \h \r 1OGE is concentrating on whether you have a system, and if so, if it is effective to provide written evidence of actions to comply - in time - with the agreement - wavers, disqualifications, divestitures, resignations, and blind trusts.  They will also review whether documentation was forwarded to OGE, as required.tc \l3 "2a

2.  SEQ CHAPTER \h \r 1Waivers.  The reviewer will compare your copies of waivers with the copies at OGE to ensure that they are being forwarded and that OGE is being consulted.  They will review for substantive compliance with 5 CFR 2640: that the waivers were issued under the statutory standard, and that the employee was disqualified, if necessary, prior to the waiver.  They will also determine if the system can show that the appointing official considered the factors, and whether the waivers are available for public inspection.  SOCO uses a 2-step process.  The GC’s office always sends a memo to the appointing official.  The memo has everything the official needs to consider.  The official signs a simple letter making the determination - this is what is released.tc \l4 "a0
  

3.  SEQ CHAPTER \h \r 1Written notices of divestiture, resignation and disqualification (for Ethics Agreements and all others).  OGE will review all PAS.  They want to determine if the employee violated the Agreement by acting in matters before divesting, and if so, if it was a substantive violation.  
a. Best Practice - DoD’s recommended practice of sending Letters of Warning to filers if disclosure reports reveal a financial interest in a DoD prohibited source, even though there is no conflict at the time.


b. OGE may want to talk to employees who actually screen work to ensure the disqualification is still being implemented.  They want to know how the screening is set up and if it is part of the information flow, if anyone has had to act for the employee, and if any problems developed.  They want to know if the screening official understands what needs to be done:  terms like particular matter and specific parties, the need to update if there are changes, and to be alert at all times. tc \l4 "b0

C. Written Advice.  tc \l3 "3a
 
1.  SEQ CHAPTER \h \r 1OGE will review the survey results to determine if there is a breakdown of support for the ethics program by any group of employees.  They will also determine if the advice is effective in preventing violations, and if it helps persuade your agency head and PAS employees to support the ethics program.

2.  SEQ CHAPTER \h \r 1OGE will review all advice provided to PAS employees and a sample of the others: gifts, WAG determinations, prior approvals of outside employment/activity, and post-employment.  The JER requires written prior approvals of certain outside employment by financial disclosure filers.  The JER also discusses prior approvals by Commanders where the activity detracts from readiness or may pose a security risk (2-303).  

3. OGE wants to see if a counseling program, including post-employment, is in place, if records are kept, and if the advice is accurate and complete.  Your advice will be reviewed by your OGE desk officer, with help from their attorneys.  

4. OGE will determine if your employees are aware of 2 things: that there will be no disciplinary action if they rely on your advice in good faith, and that their disclosures are not protected by the attorney-client privilege.  

5. Best Practices - Written policy to determine when to keep records;


Give out information about the office, who to contact, and that you are available to help;

Inform employees of current issues;

Make post-employment counseling available to all departing employees;

Process to share records of advice among all the ethics officials;

Survey employees about ethics issues and the quality and timeliness of your advice.

D. Training.

1.  SEQ CHAPTER \h \r 1OGE will determine if the training was persuasive in getting your agency head and PAS employees to support the ethics program, and if the training exceeded the minimum and is creative.

2. Initial orientation. 

a. OGE wants agencies to exceed the minimum requirement, as it may be the only time many employees will get any training.  You can download the Employee’s Guide to the Standards of Conduct on the SOCO website.  Click on Ethics Resource Library, then click on SOCO Publications and Handouts, then download the Guide.  Change the reference page to your information, your name, telephone number, DAEO, etc.  This Guide meets the minimum requirements.  OGE will also review that all new employees, especially PAS employees, received the training.

b. Best Practices - Train PAS in person, 1 on 1, with DAEO or Alternate DAEO;

Employees acknowledge/certify - in writing/electronically - that training completed;

Exceed the minimum - OGE may mean - in person, more time. 

3. Annual training. 

a. OGE wants agencies to exceed the minimum, as this is the only continuing exposure that the filing employees may have.  OGE will determine that the PAS were trained in the past 3 years.

b. DoD SOCO usually prepares 3 different versions of an ethics topic and puts them on its website:  interactive computer training for the verbal requirement (which provides for an email message to be sent to the Ethics office on completion); a written version for 450 filers in those years in which it’s allowed; and slides and speaker notes for those who want to do actual in-person training.  You are welcome to use any of these materials, but first make necessary changes to identify your individual offices, especially the return email address  You may also create your own training.  
c. OGE wants to know dates, locations, number of attendees, etc.  It will review your system to ensure that it can prove that the financial filers are being trained, and what type of training they received - written or verbal.  

d. Best Practices - Train PAS in person, 1 on 1, with DAEO or Alternate;

Ethics officials invited to senior staff meetings and have an opportunity to talk;

Employees evaluate the training and ethics officials review the evaluations;

Employees acknowledge/certify - in writing/electronically – that training completed, and  proof retained for 2 years;

Exceeding the minimum -  Extra training, such as newsletters, bulletins, broadcast email, or discussing ethics topics at staff meetings;

Train non-filers, train longer than 1 hour, more frequent training;

Give verbal training to confidential filers more than once in 3 years (while you may do this, DoD must adhere to the specific 3-year schedule to be able to ensure that everyone does get the minimum training);

Use interactive computer training, which is on the DoD SOCO website;

Use current advice, IG investigations, or court cases to train;

Train employees on financial disclosure;

Make ethics materials available by handbooks or on-line.

4. Annual training plan.  OGE will examine substance and that it was prepared by December 31st of the previous year.  In other words, by 12/31/03, you should have had your plan for CY 2004 done.  OGE wants to see a description of your initial orientation and annual training.tc \l4 "a0

E. Public Financial Disclosure.

1.  SEQ CHAPTER \h \r 1OGE will try to determine if ethics issues are raised on the report, and if so, if they are integrated into advice to prevent violations.  

2. OGE will review your procedures for collection, review and public availability of the reports.  OGE will want a list, broken down by PAS, career SES, non-career SES, and Schedule C, and may want independent verification from the Personnel Office.  It will also want a list by new entrant, incumbent and termination.  Depending on your numbers, you may need a good database or spreadsheet system.  The SOCO website has an Excel tracking system - click on Ethics Resource Library, then click on Forms, the tracking system is near the bottom.

3. OGE will determine if the reports are reviewed in time so that you have an opportunity to detect issues in time and incorporate them into advice.  They will review your mechanism to identify new and termination filers.  OGE will also want  the current list of conflicting financial interests that you use to review the forms.  The DoD 25K list is on the DoD SOCO website.  However, you are encouraged use a list that is more localized to your command or agency.  They will also determine if the reviewer is sufficiently trained.  They will review all or a sample of the reports.  If someone filed late, they will check to see if a late fee was collected or if a proper waiver was granted. tc \l4 "b0
 

Confidential Financial Disclosure.

4.  SEQ CHAPTER \h \r 1OGE will determine if ethics issues are raised on the report, and if so, if they are integrated into advice to prevent violations.  They will also review your procedures for collecting and reviewing the reports, and whether there is an effective designation of positions.  DoD recommends incorporating designation into your annual process by asking supervisors to review the positions annually.  

5. OGE will want a list broken down by regular employees and SGEs, and then by new entrants and incumbents.  Review how effectively your system gets new entrants to file within 30 days.  If there are late filers, they will look at how the agency considers administrative remedies - this is an excellent place to recommend that supervisors take action to show enforcement of violations.  
6. OGE will determine if the reports are reviewed in time so that you have an opportunity to detect issues in time and incorporate them into advice.  OGE will also want  the current list of conflicting financial interests that you use to review the forms.  The DoD 25K list is on the DoD SOCO website.  However, you are encouraged use a list that is more localized to your command or agency.  They will also determine if the reviewer is sufficiently trained.  They will review all or a sample of the reports.  tc \l4 "b0
 

F. DoD Specific Restrictions or Requirements.  
1. DoD does not have any additional restrictions on financial interests, although the SASC (Senate Armed Services Committee) does require 3 and 4 star officers to divest their financial interests in the top 10 DoD contractors.  

2. DoD requires written prior approval if a financial disclosure filer wants outside employment with a DoD prohibited source.  The JER also allows gifts at launches; imposes a $300 limit on gifts between employees, and a $10 limit on soliciting gifts to superiors on special, infrequent occasions; requires written notices of disqualification; and disclaimers for speeches and written materials if a DoD position is identified.  OGE will review whether these things are incorporated into your ethics program.  Review your advice to ensure that all of these things are included. 

G. Travel Payments Under 31 U.S.C. 1353.

1.  SEQ CHAPTER \h \r 1OGE will review your procedures for accepting and approving travel payments.  OGE is looking at the amounts approved and the reason for the approval to ensure proper authorization.  They will check for timely reports to OGE and especially want to see if WAG determinations are used in error to accept travel payments.  

2. Best Practices - The travel approval authority is trained in how to approve the requests;

The ethics official monitors the approval; (In DoD, if you use DoD SOCO’s recommended guidance [on the website, click on Ethics Resource Library, click on SOCO Publications and Handouts, then download Accepting Travel in Accordance With 31 USC 1353], you will coordinate on each request and conduct a conflict of interest review.

H. Special Government Employees.

1.  SEQ CHAPTER \h \r 1OGE will review that you have a program for these employees - financial disclosure, training, and advice.  OGE will want a list of your experts and consultants, if any.

2. OGE will devote the bulk of the review in this category to Advisory Committees. They will review if the committee members are properly designated as SGEs.  OGE can get a list of DoD committees from a web site: (http://www.gsa.gov/Portal/browse/channel.jsp?channelId=-13689&channelPage=/channel/default.jsp&cid=1), but you will have to let OGE know which committees are yours.  They will want the committee charters, which are also on the website.  OGE will also get a list of members from that website, so you need to be sure your list and the website list matches, or you can explain any discrepancies.  
3. The JER requires filing “before assuming duties.”  The date of appointment is a convenient date to use, but the form may be received after that date.  Use the date of the first meeting, or at least the date of the first meeting that the SGE attends, but you have to determine that date.  At DoD, Personnel sends the 450, with a memo instructing the SGE to fill it out and return it, with the other paperwork.  Personnel will not appoint anyone until the form is received.  That seems to be working fairly well.  The risk is that if the appointment process takes longer than 6 months, OGE will regard the report as stale and want you to update it.  

4. If SGEs are re-appointed, they must file another new entrant report at the date of re-appointment - they are NOT collected during the annual cycle.  OGE will also scrutinize the 18 U.S.C. 208(b)(3) waivers.  Refer to IV.B.2., above, regarding  18 U.S.C.(b)(1) waivers, for reference information.  DoD SOCO requires all SGEs to sign a disqualification statement and file it with their report.  If there is a problem, it will come to light, and they will be disqualified until a waiver is granted.

V. Physical Preparation for a program review.

A.  SEQ CHAPTER \h \r 1Prepare a notebook, tabbed by the order of the checklist.  Include everything that OGE requires.

B. Make an opening presentation - 30-60 minutes.  Orient the reviewers to who and what you are and where you fit in the overall scheme.  Give them a general overview of your program and take this opportunity to point out your good side and where you have exceeded the minimum, checks and balances, and quality control.
C. Do not give the reviewers carte blanche access to your files - give them what they need.

D. Answer what is asked.

E. If you discover any weaknesses or problems, take corrective action as soon as possible.  OGE can’t give you a deficiency notice if you discover something and fix it before the reviewers arrive and discover it.

VI. reportable findings.

 SEQ CHAPTER \h \r 1OGE reports only a material lack of compliance.  Generally, this is a routine lack of compliance or a single instance of such magnitude as to question an entire program or sub-program element.
L - 12

