INVESTIGATIONS AND ENFORCEMENT

I.  REFERENCES

       A.  5 U.S.C. 7513: Cause and procedure.

       B.  10 U.S.C. 877-934: Punitive Articles of the UCMJ

       C.  18 U.S.C. 203, 205, 207, 208, 209

       D.  28 U.S.C. 535:  Investigation of crimes involving Government officers and employees; limitations

       E.  41 U.S.C. 423:  Procurement Integrity Act

       F.  5 C.F.R. Part 2638:  Office of Government Ethics and Executive Agency Ethics Program Responsibilities

       G.  48 C.F.R. Part 3:  Improper business Practices and Personal Conflicts of Interest

       H.  DoDD 5500.7, Standards of Conduct (Aug. 30, 1993)

       I.  DoDD 5525.7, Implementation of the Memorandum of Understanding Between the Department of Justice and the Department of Defense Relating to the Investigation and Prosecution of Certain Crimes (Jan. 22, 1985)

       J.  DoD 5500.7-R, Joint Ethics Regulation (JER) (w/chs 1-4)

       K.  Executive Order 12674, “Principles of Ethical Conduct for Government Officers and Employees,” April 12, 1989, as amended

       L.  AR 20-1, Inspector General Activities and Procedures (29 Mar 2002)

       M. AR 195-2, Criminal Investigation Activities (30 Oct 1985)

       N.  OGE Form 202, Notification of Conflict of Interest Referral, Jan. 1992  

II.  REPORTING VIOLATIONS OF THE STANDARDS OF CONDUCT
       A.  Basic obligations:

            1.  E.O. 12674, Principle #11:  Employees shall disclose waste, fraud, abuse and

                 corruption to appropriate authorities.


2.  JER 10-200:  DoD employees who suspect violations shall report to-

    
a.  Employee’s Agency Designee (first supervisor who is a commissioned officer 

                  of GS-11 or above);


b.  Agency Designee of suspected violator;


c.  Head of command or organization;


d.  Any Ethics Counselor;


e.  An Inspector General;


f.  Criminal investigative agency; or


g.  DoD or Service’s complaint hotline.

       B.  Ethics Counselors’ responsibilities (JER 10-201c)


1.  Review facts;


2.  Report allegation to investigative organization (IG or CID) or chain of

                 command


     a.  Violations of Title 18:  report to CID; CID reports to Department of Justice

                  (DoJ) IAW DoDD 5525.7
;

     b.  Report to Designated Agency Ethics Official (DAEO); include 

                  OGE Form 202 if referred to DoJ

       C.  Referrals to DoJ


1.  28 U.S.C. 535; 5 C.F.R. 2638.603; DoDD 5525.7; AR 27-10, Chapter 2; 

                AR 195-2, paragraph 1-5g 


2.  Conflicts of interest reported concurrently to OGE by DAEO

III.  INVESTIGATIONS

       A.  Inspector General


1.  Jurisdiction (AR 20-1, Chapter 8)


     a.  Mismanagement, unethical behavior, fraud, other misconduct of concern to

                  leadership


     b.  Criminal matters referred to CID (Note:  potentially criminal matters such

                     as dereliction of duty or violations of regulations may be investigated by
                     IGs)


     c.  If substantiation and adverse action against an individual is likely:  refer for

                     command investigation (AR 15-6)


2.  Investigation of senior personnel


     a.  General officers, promotable colonels, members of the Senior Executive

                      Service 


     b.  Only DAIG Investigations Division investigates senior personnel


     c.  All allegations against senior personnel must be referred to DAIG within 

                      2 working days


3.  Administrative investigation


     a.  Standard of proof:  preponderance of the evidence


     b.  Only one of two findings possible:  “substantiated” or “not substantiated”


     c.  No recommendation for adverse action against an individual

      B.  Criminal investigation


1.  DoD component criminal investigative agency (e.g., Army’s CID)


2.  FBI

      C.  Coordination


1.  MOA Between the Army General Counsel and the Department of the Army

                 Inspector General


2.  Ethics Officials:  referrals to IG, CID, and DoJ when appropriate; reporting to

                OGE when required (including annual ethics survey)
IV.  “PROMPT AND EFFECTIVE ACTION” [5 C.F.R. 2638.203(b)(9)]

       A.  General

1.  Definition:  Affirmative consideration in all instances of conflicts of interest or

                 apparent conflicts; failure to file a financial disclosure report; potential or 

                 actual violations of other laws governing conduct or financial holdings of 

                 employees.


2.  An individual has been assigned the responsibility of considering action and 

                 making a decision.


3.  Proper notifications, coordination, and follow-up.

       B.  Measuring effectiveness of enforcement program:  a checklist


1.  Who is assigned to track and follow up on enforcement actions?

2.  Is senior management aware of pending cases?


3.  Which senior official is assigned role of “affirmative consideration”?


4.  Are consideration and the decision documented?

5.  Who else was involved in the coordination process?


6.  Who tracks ethics agreements?

       C.  Be proactive


1.  Notify—coordinate—follow up—report


2.  Make telephone calls, ask questions

       D.  Declination of criminal prosecution does not preclude adverse administrative

            Action


1.  Military personnel:  reprimands; adverse personnel actions


2.  Civilian personnel:  5 U.S.C. 7513 (“…for such cause as will promote the

                 efficiency of the service.”)

V.  ETHICAL CLIMATE

      A.  Assessing the ethical climate or “culture” of an organization


1.  Are Ethics Counselors consulted on ethics and standards of conduct issues?


2.  Are supervisors notifying ethics officials of potential conflicts of interest and

                 other violations of the standards of conduct?


3.  Does the reward system in the organization support ethical conduct and punish
                 unethical conduct?


     a.  Does organization value productivity over integrity?


     b.  Is unquestioned loyalty to individual leaders valued more highly than

                      individual responsibility and accountability?

      B.  Ethics program should be clear, consistent, and compliant
