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Request for Hearing before Appointing Authority

1. Based on the attached email from the Presiding Officer, the Defense in the above
captioned case understands that the Presiding Officer expects the government to clarify
hisrole by issuing "guidance'. The Defense understands "guidance” in the context of the
attached email to mean arevised or new instruction/order clarifying the powers and role
of the Presiding Officer. If thisisin fact what Presiding Officer is seeking from the
government, either in the form of anew or revised Military Commission
Instruction/Order or in the form of other guidance issued by the Appointing Authorities
office, Defense Counsel request anopportunity to be brief this issue and be heard by the
Appointing Authority or any other authority who will be promulgating this “ guidance.”.

2. As Commission proceedings have commenced in Mr. Hamdan's case, further
instructions at the Prosecutor's request that substantially alter the prescribed power of
personnel within the Commission are substantive procedural changes made unilaterally
and at least partially informed on the basis of ex-parte communications. Such procedure
during course of litigation raises on the part of the Defense in the above captioned case,
concerns of the perception and actual fairness of Mr. Hamdan's hearing

3. The Defense is specifically concerned that the Presiding Officer's approach complies
neither with existing Military Instructions/Orders for Commissions, historical president,
and fails to promote a atmosphere of full and equal discourse between members of the
Commission concerning issues of law and fact necessary for ajust finding. The
Presiding Officer currently proposes to sit as a de facto Military Judge throughout the
course of the proceedings and then deliberate with the other members. Such a
proposition is not in keeping with Anglo/American notions of justice and the deliberative
process and will almost certainly give the Presiding Offer a disproportionate voice in the
deliberative process.



4. The Defense requests that the Appointing Authority consider this motion to be a
formal request for hearing and that this motion be made part of the record of trial in Mr.
Hamdan's case and that in keeping with a public trial that this motion be published to the
public. A written response to this request is requested.

CHARLES SWIFT
Lieutenant Commander, JAGC, U.S. Navy
Detailed Defense Counsel

Attachment: Email of 31 July 04 from COL Brownback, Presiding Officer to LCDR
Charles Swift, Detailed Defense Counsel, USv. Hamdan



