United States v. Mhanmed, et.al.: Defense (M. bin al Shibh)

Request for Relief: PO 007 Relief (Task Force Menorandum (U)

Sir:

Det ai | ed defense counsel for M. bin al Shibh respectfully submit the
foll owi ng Speci al Request for Relief for consideration by the Comm ssion:

1. Relief Requested:

a. The defense respectfully requests relief fromProtective Order 7,
and ot her

applicable Protective Oders issued in this case, for the limted purpose of
all om ng detail ed defense counsel to submt classified information to the
Guant anano Revi ew Task Force ("Task Force") for its consideration while it
conducts a review of the appropriate disposition of this case.

2. Fact s:

a. On 21 January 2009, the Comm ssion granted the Governnment's Mtion
for a 120-day continuance, finding that "the interests of justice" to allow
the new Adnministration tine to review this and other cases, and the Mlitary
Commi ssion's process and rules as a whol e, outweighed the best interests of
the accused and public in a pronpt trial. See Order, P-009, para. 1. The
next day, President Obama ordered an inmediate review, to be coordinated by
the U.S. Attorney General, of the status of every individual detained at
Guant anano. See Executive Order 13492, Sec. 4.

b. On 23 March 2009, M. Matthew G O sen, U 'S. Departnent of Justice,



Executive Director, Guantananp Review Task Force, provided notice to the
Ofice of the Chief Defense Counsel, Ofice of MIlitary Conmi ssions
("OMC-D'), that the Task Force was interested in obtaining the views and

i nput of OMC-D attorneys who represent individual detainees in the Mlitary
Commi ssi ons process. These subnmi ssions are due no later than 15 April 2009.

3. Justification:

a. Det ai | ed defense counsel for M. bin al Shibh intend to submt
nmenoranda to the Task Force concerning the continued detention and trial of
M. bin al Shibh. A portion of the information the defense intends to
submit will be classified information. See PO 007, at para. 6.f. Pursuant
to applicable Protective Orders, the defense is prohibited from

di ssem nating or discussing any of this information with any entity outside
of the defense team See id., at para. 10 (the defense interprets the
prohi bition broadly, to include statenents fromthe accused, information
that is presunptively classified).

b. The defense does not consider a submission to the Task Force to be a
"proceeding," as contenplated by Protective Order # 7, para. 13. Thus, it
does not intend to conply with the Notice requirement under MCRE 505(Q).
However, in order to avoid "disciplinary action or other sanctions," the

def ense comes now to the Commi ssion seeking an exception to the applicable
protective orders, particularly Protective Order # 7.

C. The defense intends to provide the classified portion of the
menorandumto M. Powell, Senior Security Advisor, or his designee, for
distribution to the Task Force. This will elimnate any risk of an

unaut hori zed di sclosure of classified informati on and i s necessary because
the defense is unable to confirmthat each menber of the Task Force has the
prerequisite security clearance and been determnined by the Oigina
Classification Authority to have a "need to know. "

d. The classified information the defense seeks to disclose to the Task
Force is crucial to a full and fair review of M. bin al Shibh's case,
including a determ nation as to his transfer and continued prosecution. The
requested relief fromthe restriction of the protective orders is
appropriate because it is narrowy tailored to allow the defense to provide
classified information only to U S. CGovernnment officials, who invited input
fromthe defense. Ganting the requested relief will ensure that al

rel evant matters are considered by the Task Force as it conducts the review
ordered by the President.

4. Conference:

Pursuant to RC 3.3, the defense conferred with the prosecution concerning
this request. The prosecution acknow edges the conference but requires
additional time to confirmits position and notes that it will articule its
position in its response.

Very Respectfully,



R chard E.N. Federico
Li eutenant, JAG Corps, U S. Navy
Def ense Counsel

O fice of the Chief Defense Counsel
Ofice of the MIlitary Comm ssions
C.






