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Subject: FW: US v. Hamdan: CALL FOR SUPPLEMENTAL BRIEFINGS

CAPT Allred has directed that I send the email below to the parties.

v/r,

-----Original Message-----
From: Allred, Keith J CAPT   
Sent  20
To: , DoD OGC
Subj ALL FOR SUPPLEMENTAL BRIEFINGS

 :

Please forward the following email to the parties and others concerned in the case 
of  US v. Salim Ahmed Hamdan.

Counsel:

The Court invites supplemental briefings from the parties on the following issue, to
be received not later than August 17th, 2007:

Is there any evidence, in the legislative history or elsewhere, that Congress 
actually intended that the words "Unlawful Enemy Combatant" as used in the MCA, would 
describe that group of persons who had already been determined to be "enemy combatants" by
the CSRT process? If so, please attach copies or otherwise provide this evidence to the 
Court.

Each party may file a response brief not later than August 24th, 2007, if desired.

R,
K.J. Allred
Military Judge 

AE 26 (Hamdan)
Page 1 of 1



1

 

 
 

 
 

Subject: U.S. v. Hamdan - Defense Supplemental Brief Regarding Legislative History and Appearance 
of Counsel

Attachments: Defense Supplemental Brief Regarding Legislative History.pdf; Defense Supplemental Brief 
Regarding Legislative History.DOC; Detailing Letter - Major Roughneen.pdf

Attached for filing please find the Defense Supplemental Brief Regarding Legislative History in support of the Defense 
opposition to the Government's Motions for Reconsideration and for an Evidentiary Hearing.  The PDF version includes all 
relevant attachments and is signed.  I have also attached a Word version of the brief only, without signature. 

Also attached please find the detailing letter for Major Thomas Roughneen, USAR, who has been detailed as Associate 
Defense Counsel in this case.   

 
  Also please note that LCDR Swift's email address has changed to  

Respectfully submitted,
AJP

Andrea J. Prasow
Office of the Chief Defense Counsel
Office of Military Commissions

Defense 
pplemental Brief Reg

Defense 
pplemental Brief Reg

Detailing  - 
Major Rough...
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UNITED STATES OF AMERICA 

 
v. 
 

SALIM AHMED HAMDAN 
 

 
Defense Supplemental Brief Regarding 

Legislative History 
 
 

17 August 2007 

 
 
 
1. Overview: The Military Judge requested supplemental briefing on the following 

question:  “Is there any evidence, in the legislative history or elsewhere, that Congress actually 

intended that the words ‘Unlawful Enemy Combatant’ as used in the MCA, would describe that 

group of persons who had already been determined to be ‘enemy combatants’ by the CSRT 

process?”  The answer to this question is “no.”  In fact, the legislative history demonstrates the 

opposite.1 

2. Law and Argument: 

A review of the congressional record, committee reports, and various drafts of the 

Military Commissions Act of 2006 (“MCA”), Pub. L. No. 109-366, 120 Stat. 2600, reveals that 

the main issues considered and discussed by Congress were the MCA’s purported strip of 

jurisdiction to hear habeas cases in § 7 and the law’s provisions regarding the implementation of 

Geneva Convention Common Article 3’s ban on torture and outrages upon personal dignity, 

including humiliating and degrading treatment.  The limited legislative history is not surprising.  

The law was rushed through between the President’s speech introducing the legislation on 

September 6, 2006, which emphasized the need to create military commissions quickly to try 14 

detainees newly transferred from secret CIA prisons to Guantanamo Bay, see 
                                                 
1 Resort to legislative history is only proper when the statutory text at issue is ambiguous.  Lamie v. U.S. Trustee, 
540 U.S. 526, 534 (2004).  Section 948a(1)(A)(ii)’s provision that a CSRT, when used to establish military 
commission jurisdiction, must find an individual to be an “unlawful enemy combatant” is not ambiguous.  But if the 
legislative history is considered, as described in the text it demonstrates that Congress considered, and rejected, a 
proposal to make a finding that an individual is an “enemy combatant” by a CSRT sufficient to establish military 
commission jurisdiction. 
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http://www.whitehouse.gov/news/releases/2006/09/20060906-3.html, and the break for midterm 

elections at the end of September.2  But what legislative history there is relating to the question 

posed by the Military Judge indicates that Congress did not intend for prior findings of enemy 

combatancy by a Combatant Status Review Tribunal (“CSRT”), without more, to establish 

“unlawful enemy combatant” status under the MCA. 

A. The MCA’s Drafting History Demonstrates That Congress Considered and 
Rejected Making a CSRT “Enemy Combatant” Finding Sufficient to 
Establish “Unlawful Enemy Combatant” Status Under the MCA 

Early drafts of the MCA expressly made a finding of enemy combatancy by a CSRT 

sufficient to establish that an individual is an “unlawful enemy combatant” under the MCA.  But 

Congress did not include this language in the final version.  Under established principles of 

statutory construction, this drafting history demonstrates that the final version of the statute 

means what it says—a CSRT establishes military commission jurisdiction only if the CSRT 

found the individual to be an unlawful enemy combatant.  This evidence thoroughly refutes the 

prosecution’s contention that Congress intended a finding of “enemy” combatancy by a CSRT to 

be a determination of “unlawful enemy” combatancy adequate to support the jurisdiction of the 

military commission. 

The version of the MCA that was reported out of committee in the House of 

Representatives did exactly what the prosecution now claims the enacted version of the law does.  
                                                 
2 152 Cong. Rec. H7539 (daily ed. Sept. 27, 2006) (“[W]hy are we in such a hurry to pass legislation that may do 
more harm than good?  Why are we putting politics above victims of terrorist acts?”) (statement of Rep. Reyes), 
id. H7542 (“The majority and the administration has waited 5 years to bring us legislation on this subject.  Let us 
take another 5 days, if it takes it, to get it right.  We shouldn’t be retreating back to our districts just because of our 
election and leaving the work undone or done poorly.”) (statement of Rep. Schiff), id. H7553 (“The 96-page bill 
before the House was negotiated in secret last weekend and only introduced less than 48 hours ago.  After waiting 5 
years, can’t we take even 5 days to consider a bill of this magnitude?) (statement of Rep. Levin), id. H7555 (“We 
should not be rushing legislation through now, just before an election, when we know it won’t be needed for many 
months.”) (statement of Rep. Lantos), (“[W]ith scant deliberation, in an election eve stampede, we are urged . . . .”) 
(statement of Rep. Nadler), id. H7556 (“Are we going to rush this complete repudiation of all we stand for through 
the Congress to give the Republicans an election issue?”) (statement of Rep. Nadler), id. S10254 (“We are rushing 
through legislation . . . .  [T]he President and the Republican Senate leadership call for rubberstamping more flawed 
legislation in the run up to another election.”) (statement of Sen. Leahy). 
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As reported out of the Committee on Armed Services and the Committee on the Judiciary, 

H.R. 6054 defined “unlawful enemy combatant” in part as follows: 

 (1) UNLAWFUL ENEMY COMBATANT.—(A) The term “unlawful enemy combatant” 
means an individual determined by or under the authority of the President or the 
Secretary of Defense— 

 (i) to be part of or affiliated with a force or organization (including al 
Qaeda, the Taliban, any international terrorist organization, or associated forces) 
that is engaged in hostilities against the United States or its co-belligerents in 
violation of the law of war; 

 (ii) to have committed a hostile act in aid of such a force or organization 
so engaged; or 

 (iii) to have supported hostilities in aid of such a force or organization so 
engaged. 

 (B) Such term includes any individual determined by a Combatant Status Review 
Tribunal before the date of the enactment of the Military Commissions Act of 2006 to 
have been properly detained as an enemy combatant. 

H.R. 6054, 109th Cong. § 3 (2d Sess. 2006) (emphases added), see also H.R. Rep. No. 109-664 

pt. 1, at 1-2, 37-38 (2006) (Committee on Armed Services reporting out this language without 

amendment); id. pt. 2, at 1-2, 22-23 (Committee on the Judiciary reporting out this language 

without amendment).  This version thus expressly provided that “unlawful enemy combatant” 

“includes” any individual already determined by a CSRT to be, simply, an “enemy combatant.” 

Instead of this version, a substitute bill, H.R. 6166, went to the full House.  H.R. 6166, 

109th Cong. (2d Sess. 2006); see also 152 Cong. Rec. H7522 (daily ed. Sept. 27, 2006).  H.R. 

6166 contains the following definition of “unlawful enemy combatant,” which varies 

significantly from the language set forth above: 

 (1) UNLAWFUL ENEMY COMBATANT.—(A) The term “unlawful enemy combatant” 
means— 

 (i) a person who has engaged in hostilities or who has purposefully and 
materially supported hostilities against the United States or its co-belligerents who 
is not a lawful enemy combatant (including a person who is part of the Taliban, al 
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Qaeda, or associated forces); or 

 (ii) a person who, before, on, or after the date of the enactment of the 
Military Commissions Act of 2006, has been determined to be an unlawful enemy 
combatant by a Combatant Status Review Tribunal or another competent tribunal 
established under the authority of the President or the Secretary of Defense. 

H.R. 6166 § 3 (emphases added).  The same language appears in the Senate’s version of the bill.  

S. 3930, 109th Cong. § 3 (2d Sess. 2006); see also 152 Cong. Rec. S10420 (daily ed. Sept. 28, 

2006).  And the same language appears in the enacted version of the bill, signed by the President.  

10 U.S.C. § 948a(1).  This language, in contrast to that in the earlier version, expressly requires 

that a CSRT finding include the unlawfulness determination before that CSRT finding can 

establish military commission jurisdiction.3

When the drafting history of a statute demonstrates that certain language was considered 

and rejected, a strong inference arises that the enacted version of the statute cannot mean the 

same thing as the rejected language.  See Hamdan v. Rumsfeld, __ U.S. __, 126 S. Ct. 2749, 2766 

(2006) (“Congress’ rejection of the very language that would have achieved the result the 

Government urges here weighs heavily against the Government’s interpretation.”); Doe v. Chao, 

540 U.S. 614, 622, 623 (2004) (concluding that presumed damages were not available under a 

statute when the “drafting history show[ed] that Congress cut out the very language in the bill 

that would have authorized any presumed damages”; this drafting history was “fairly seen . . . as 

a deliberate elimination of any possibility of imputing harm and awarding presumed damages”). 
                                                 
3 This change also rejected a proposal that the President or Secretary of Defense, or their designee, could make such 
a status determination.  Representative Waters criticized the version considered by the Committee on the Judiciary, 
stating that “the President and the Secretary of Defense should not be given the power and authority under section 
948 to decide, for example, who is an enemy combatant.  Under the Geneva Conventions, that decision has to be 
made by a competent or regularly constituted tribunal.  The whole point of the Supreme Court’s Hamden [sic] 
decision was that this should not be left to the President, and doing so violates the Geneva Conventions, as well as 
the UCMJ.”  H.R. Rep. No. 109-664 pt. 2, at 138 (2006) (statement of Rep. Waters).  Thus, combining the February 
2002 determination by the President that members of al Qaeda and the Taliban are not entitled to Geneva 
Convention protections, with a subsequent determination of enemy combatancy by a CSRT, is not sufficient to 
legitimately arrive at the necessary finding of “unlawful” enemy combatancy.  Nor is Congress the “competent 
tribunal” required by U.S. and international law to make such a finding.  See 10 U.S.C. § 948d(c) (providing that 
“[d]etermination of unlawful enemy combatant status” be made by a CSRT or “another competent tribunal”). 

43439-0001/LEGAL13472201.1  4 AE 27 (Hamdan)
Page 5 of 59



This is so even when the result is argued to be harsh.  “Our unwillingness to soften the 

import of Congress’ chosen words even if we believe the words lead to a harsh outcome is 

longstanding.”  Lamie v. U.S. Trustee, 540 U.S. 526, 538 (2004).  And, because Congress 

enacted specific language describing when a CSRT finding can establish military commission 

jurisdiction, there is no need to fill any gaps or otherwise broaden this section of the MCA 

beyond its express import.  See Mobil Oil Corp. v. Higginbotham, 436 U.S. 618, 625 (1978) 

(“There is a basic difference between filling a gap left by Congress’ silence and rewriting rules 

that Congress has affirmatively and specifically enacted.”). 

To be sure, there are statements in the legislative history indicating various legislators’ 

beliefs that the MCA, as a general matter, would apply to the individuals detained at 

Guantanamo Bay and authorize them to be tried as unlawful enemy combatants.  But these 

statements are not specific to the question of whether historical CSRT findings of enemy 

combatancy on their own establish unlawful enemy combatancy, and these statements cannot 

overcome either the plain language of the statute itself or its drafting history. 

B. If the MCA’s Legislative History Is Interpreted as Demonstrating 
Congressional Intent with Respect to Historical CSRTs, That Intent Would 
Reach Only CSRTs Complying with the CSRT Procedures Required by 
Congress in the DTA, and Mr. Hamdan’s CSRT Did Not Comply with These 
Requirements 

If, however, the MCA’s legislative history were viewed as showing congressional intent 

to make historical CSRT findings of enemy combatancy determinative of unlawful enemy 

combatancy, that intent could only extend to CSRTs conducted in accordance with the CSRT 

procedures approved by Congress at the time it passed the MCA.  Mr. Hamdan’s CSRT was 

conducted in 2004 under very different procedures, never approved by Congress, and thus any 

such intent would not reach him. 

Mr. Hamdan was taken into U.S. custody in November 2001.  In July 2004, in response 

43439-0001/LEGAL13472201.1  5 AE 27 (Hamdan)
Page 6 of 59



to the Supreme Court’s decisions in Rasul v. Bush, 542 U.S. 466 (2004), and Hamdi v. Rumsfeld, 

542 U.S. 507 (2004), the Deputy Secretary of Defense issued a memorandum convening CSRTs.  

Hamdan, 126 S. Ct. at 2761 & n.1.  Mr. Hamdan’s CSRT was conducted in October 2004.  In 

December 2005, Congress passed the Detainee Treatment Act of 2005 (“DTA”), Pub. L. No. 

109-148, 119 Stat. 2739.  In this Act, Congress directed the Secretary of Defense “to report to 

Congress the procedures being used by CSRTs to determine the proper classification of detainees 

held in Guantanamo Bay, Iraq, and Afghanistan, and to adopt certain safeguards as part of those 

procedures.”  Hamdan, 126 S. Ct. at 2762; see DTA § 1005(a)-(d).  These safeguards included 

periodic review of new evidence, DTA § 1005(a)(3), a requirement that the probative value of 

any statements obtained as a result of coercion be ascertained, id. § 1005(b), and limited judicial 

review of CSRT decisions, id. § 1005(e).  Thus, through the DTA, Congress expressed its 

disapproval of the CSRT procedures then being followed.  In July 2006, the Deputy Secretary of 

Defense issued a new memorandum, setting out new CSRT procedures, in response to 

Congress’s directive in the DTA.  See Deputy Sec’y of Defense, Memorandum for Secretaries of 

the Military Departments[,] Chairman of the Joint Chiefs of Staff[, and] Under Secretary of 

Defense for Policy (July 14, 2006).  In October 2006, Congress passed the MCA. 

This chronology demonstrates that to the extent any congressional intent with respect to 

CSRTs is determined from the legislative history, such intent would only extend to CSRTs being 

conducted in 2006, at the time of the passage of the MCA, under the procedures containing the 

safeguards required by Congress in the DTA.  Congress having disapproved of prior CSRT 

procedures when it passed the DTA in December 2005, it is illogical to think that it then 

approved of the earlier procedures and placed them on equal footing with the 2006 procedures 

when it passed the MCA. 
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1. Overview: The Military Judge requested supplemental briefing on the following 

question:  “Is there any evidence, in the legislative history or elsewhere, that Congress actually 

intended that the words ‘Unlawful Enemy Combatant’ as used in the MCA, would describe that 

group of persons who had already been determined to be ‘enemy combatants’ by the CSRT 

process?”  The answer to this question is “no.”  In fact, the legislative history demonstrates the 

opposite.1 

2. Law and Argument: 

A review of the congressional record, committee reports, and various drafts of the 

Military Commissions Act of 2006 (“MCA”), Pub. L. No. 109-366, 120 Stat. 2600, reveals that 

the main issues considered and discussed by Congress were the MCA’s purported strip of 

jurisdiction to hear habeas cases in § 7 and the law’s provisions regarding the implementation of 

Geneva Convention Common Article 3’s ban on torture and outrages upon personal dignity, 

including humiliating and degrading treatment.  The limited legislative history is not surprising.  

The law was rushed through between the President’s speech introducing the legislation on 

September 6, 2006, which emphasized the need to create military commissions quickly to try 14 

detainees newly transferred from secret CIA prisons to Guantanamo Bay, see 
                                                 
1 Resort to legislative history is only proper when the statutory text at issue is ambiguous.  Lamie v. U.S. Trustee, 
540 U.S. 526, 534 (2004).  Section 948a(1)(A)(ii)’s provision that a CSRT, when used to establish military 
commission jurisdiction, must find an individual to be an “unlawful enemy combatant” is not ambiguous.  But if the 
legislative history is considered, as described in the text it demonstrates that Congress considered, and rejected, a 
proposal to make a finding that an individual is an “enemy combatant” by a CSRT sufficient to establish military 
commission jurisdiction. 
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http://www.whitehouse.gov/news/releases/2006/09/20060906-3.html, and the break for midterm 

elections at the end of September.2  But what legislative history there is relating to the question 

posed by the Military Judge indicates that Congress did not intend for prior findings of enemy 

combatancy by a Combatant Status Review Tribunal (“CSRT”), without more, to establish 

“unlawful enemy combatant” status under the MCA. 

A. The MCA’s Drafting History Demonstrates That Congress Considered and 
Rejected Making a CSRT “Enemy Combatant” Finding Sufficient to 
Establish “Unlawful Enemy Combatant” Status Under the MCA 

Early drafts of the MCA expressly made a finding of enemy combatancy by a CSRT 

sufficient to establish that an individual is an “unlawful enemy combatant” under the MCA.  But 

Congress did not include this language in the final version.  Under established principles of 

statutory construction, this drafting history demonstrates that the final version of the statute 

means what it says—a CSRT establishes military commission jurisdiction only if the CSRT 

found the individual to be an unlawful enemy combatant.  This evidence thoroughly refutes the 

prosecution’s contention that Congress intended a finding of “enemy” combatancy by a CSRT to 

be a determination of “unlawful enemy” combatancy adequate to support the jurisdiction of the 

military commission. 

The version of the MCA that was reported out of committee in the House of 

Representatives did exactly what the prosecution now claims the enacted version of the law does.  
                                                 
2 152 Cong. Rec. H7539 (daily ed. Sept. 27, 2006) (“[W]hy are we in such a hurry to pass legislation that may do 
more harm than good?  Why are we putting politics above victims of terrorist acts?”) (statement of Rep. Reyes), 
id. H7542 (“The majority and the administration has waited 5 years to bring us legislation on this subject.  Let us 
take another 5 days, if it takes it, to get it right.  We shouldn’t be retreating back to our districts just because of our 
election and leaving the work undone or done poorly.”) (statement of Rep. Schiff), id. H7553 (“The 96-page bill 
before the House was negotiated in secret last weekend and only introduced less than 48 hours ago.  After waiting 5 
years, can’t we take even 5 days to consider a bill of this magnitude?) (statement of Rep. Levin), id. H7555 (“We 
should not be rushing legislation through now, just before an election, when we know it won’t be needed for many 
months.”) (statement of Rep. Lantos), (“[W]ith scant deliberation, in an election eve stampede, we are urged . . . .”) 
(statement of Rep. Nadler), id. H7556 (“Are we going to rush this complete repudiation of all we stand for through 
the Congress to give the Republicans an election issue?”) (statement of Rep. Nadler), id. S10254 (“We are rushing 
through legislation . . . .  [T]he President and the Republican Senate leadership call for rubberstamping more flawed 
legislation in the run up to another election.”) (statement of Sen. Leahy). 
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As reported out of the Committee on Armed Services and the Committee on the Judiciary, 

H.R. 6054 defined “unlawful enemy combatant” in part as follows: 

 (1) UNLAWFUL ENEMY COMBATANT.—(A) The term “unlawful enemy combatant” 
means an individual determined by or under the authority of the President or the 
Secretary of Defense— 

 (i) to be part of or affiliated with a force or organization (including al 
Qaeda, the Taliban, any international terrorist organization, or associated forces) 
that is engaged in hostilities against the United States or its co-belligerents in 
violation of the law of war; 

 (ii) to have committed a hostile act in aid of such a force or organization 
so engaged; or 

 (iii) to have supported hostilities in aid of such a force or organization so 
engaged. 

 (B) Such term includes any individual determined by a Combatant Status Review 
Tribunal before the date of the enactment of the Military Commissions Act of 2006 to 
have been properly detained as an enemy combatant. 

H.R. 6054, 109th Cong. § 3 (2d Sess. 2006) (emphases added), see also H.R. Rep. No. 109-664 

pt. 1, at 1-2, 37-38 (2006) (Committee on Armed Services reporting out this language without 

amendment); id. pt. 2, at 1-2, 22-23 (Committee on the Judiciary reporting out this language 

without amendment).  This version thus expressly provided that “unlawful enemy combatant” 

“includes” any individual already determined by a CSRT to be, simply, an “enemy combatant.” 

Instead of this version, a substitute bill, H.R. 6166, went to the full House.  H.R. 6166, 

109th Cong. (2d Sess. 2006); see also 152 Cong. Rec. H7522 (daily ed. Sept. 27, 2006).  H.R. 

6166 contains the following definition of “unlawful enemy combatant,” which varies 

significantly from the language set forth above: 

 (1) UNLAWFUL ENEMY COMBATANT.—(A) The term “unlawful enemy combatant” 
means— 

 (i) a person who has engaged in hostilities or who has purposefully and 
materially supported hostilities against the United States or its co-belligerents who 
is not a lawful enemy combatant (including a person who is part of the Taliban, al 
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Qaeda, or associated forces); or 

 (ii) a person who, before, on, or after the date of the enactment of the 
Military Commissions Act of 2006, has been determined to be an unlawful enemy 
combatant by a Combatant Status Review Tribunal or another competent tribunal 
established under the authority of the President or the Secretary of Defense. 

H.R. 6166 § 3 (emphases added).  The same language appears in the Senate’s version of the bill.  

S. 3930, 109th Cong. § 3 (2d Sess. 2006); see also 152 Cong. Rec. S10420 (daily ed. Sept. 28, 

2006).  And the same language appears in the enacted version of the bill, signed by the President.  

10 U.S.C. § 948a(1).  This language, in contrast to that in the earlier version, expressly requires 

that a CSRT finding include the unlawfulness determination before that CSRT finding can 

establish military commission jurisdiction.3

When the drafting history of a statute demonstrates that certain language was considered 

and rejected, a strong inference arises that the enacted version of the statute cannot mean the 

same thing as the rejected language.  See Hamdan v. Rumsfeld, __ U.S. __, 126 S. Ct. 2749, 2766 

(2006) (“Congress’ rejection of the very language that would have achieved the result the 

Government urges here weighs heavily against the Government’s interpretation.”); Doe v. Chao, 

540 U.S. 614, 622, 623 (2004) (concluding that presumed damages were not available under a 

statute when the “drafting history show[ed] that Congress cut out the very language in the bill 

that would have authorized any presumed damages”; this drafting history was “fairly seen . . . as 

a deliberate elimination of any possibility of imputing harm and awarding presumed damages”). 
                                                 
3 This change also rejected a proposal that the President or Secretary of Defense, or their designee, could make such 
a status determination.  Representative Waters criticized the version considered by the Committee on the Judiciary, 
stating that “the President and the Secretary of Defense should not be given the power and authority under section 
948 to decide, for example, who is an enemy combatant.  Under the Geneva Conventions, that decision has to be 
made by a competent or regularly constituted tribunal.  The whole point of the Supreme Court’s Hamden [sic] 
decision was that this should not be left to the President, and doing so violates the Geneva Conventions, as well as 
the UCMJ.”  H.R. Rep. No. 109-664 pt. 2, at 138 (2006) (statement of Rep. Waters).  Thus, combining the February 
2002 determination by the President that members of al Qaeda and the Taliban are not entitled to Geneva 
Convention protections, with a subsequent determination of enemy combatancy by a CSRT, is not sufficient to 
legitimately arrive at the necessary finding of “unlawful” enemy combatancy.  Nor is Congress the “competent 
tribunal” required by U.S. and international law to make such a finding.  See 10 U.S.C. § 948d(c) (providing that 
“[d]etermination of unlawful enemy combatant status” be made by a CSRT or “another competent tribunal”). 
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This is so even when the result is argued to be harsh.  “Our unwillingness to soften the 

import of Congress’ chosen words even if we believe the words lead to a harsh outcome is 

longstanding.”  Lamie v. U.S. Trustee, 540 U.S. 526, 538 (2004).  And, because Congress 

enacted specific language describing when a CSRT finding can establish military commission 

jurisdiction, there is no need to fill any gaps or otherwise broaden this section of the MCA 

beyond its express import.  See Mobil Oil Corp. v. Higginbotham, 436 U.S. 618, 625 (1978) 

(“There is a basic difference between filling a gap left by Congress’ silence and rewriting rules 

that Congress has affirmatively and specifically enacted.”). 

To be sure, there are statements in the legislative history indicating various legislators’ 

beliefs that the MCA, as a general matter, would apply to the individuals detained at 

Guantanamo Bay and authorize them to be tried as unlawful enemy combatants.  But these 

statements are not specific to the question of whether historical CSRT findings of enemy 

combatancy on their own establish unlawful enemy combatancy, and these statements cannot 

overcome either the plain language of the statute itself or its drafting history. 

B. If the MCA’s Legislative History Is Interpreted as Demonstrating 
Congressional Intent with Respect to Historical CSRTs, That Intent Would 
Reach Only CSRTs Complying with the CSRT Procedures Required by 
Congress in the DTA, and Mr. Hamdan’s CSRT Did Not Comply with These 
Requirements 

If, however, the MCA’s legislative history were viewed as showing congressional intent 

to make historical CSRT findings of enemy combatancy determinative of unlawful enemy 

combatancy, that intent could only extend to CSRTs conducted in accordance with the CSRT 

procedures approved by Congress at the time it passed the MCA.  Mr. Hamdan’s CSRT was 

conducted in 2004 under very different procedures, never approved by Congress, and thus any 

such intent would not reach him. 

Mr. Hamdan was taken into U.S. custody in November 2001.  In July 2004, in response 
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to the Supreme Court’s decisions in Rasul v. Bush, 542 U.S. 466 (2004), and Hamdi v. Rumsfeld, 

542 U.S. 507 (2004), the Deputy Secretary of Defense issued a memorandum convening CSRTs.  

Hamdan, 126 S. Ct. at 2761 & n.1.  Mr. Hamdan’s CSRT was conducted in October 2004.  In 

December 2005, Congress passed the Detainee Treatment Act of 2005 (“DTA”), Pub. L. No. 

109-148, 119 Stat. 2739.  In this Act, Congress directed the Secretary of Defense “to report to 

Congress the procedures being used by CSRTs to determine the proper classification of detainees 

held in Guantanamo Bay, Iraq, and Afghanistan, and to adopt certain safeguards as part of those 

procedures.”  Hamdan, 126 S. Ct. at 2762; see DTA § 1005(a)-(d).  These safeguards included 

periodic review of new evidence, DTA § 1005(a)(3), a requirement that the probative value of 

any statements obtained as a result of coercion be ascertained, id. § 1005(b), and limited judicial 

review of CSRT decisions, id. § 1005(e).  Thus, through the DTA, Congress expressed its 

disapproval of the CSRT procedures then being followed.  In July 2006, the Deputy Secretary of 

Defense issued a new memorandum, setting out new CSRT procedures, in response to 

Congress’s directive in the DTA.  See Deputy Sec’y of Defense, Memorandum for Secretaries of 

the Military Departments[,] Chairman of the Joint Chiefs of Staff[, and] Under Secretary of 

Defense for Policy (July 14, 2006).  In October 2006, Congress passed the MCA. 

This chronology demonstrates that to the extent any congressional intent with respect to 

CSRTs is determined from the legislative history, such intent would only extend to CSRTs being 

conducted in 2006, at the time of the passage of the MCA, under the procedures containing the 

safeguards required by Congress in the DTA.  Congress having disapproved of prior CSRT 

procedures when it passed the DTA in December 2005, it is illogical to think that it then 

approved of the earlier procedures and placed them on equal footing with the 2006 procedures 

when it passed the MCA. 
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3. Attachments: 

A. H.R. 6054, 109th Cong. § 3 (2d Sess. 2006) (as reported out of committee) 

B. H.R. Rep. No. 109-664 pt. 1, at 1-2, 36-38 (2006) 

C. H.R. Rep. No. 109-664 pt. 2, at 1-2, 17-23, 138 (2006) 

D. H.R. 6166, 109th Cong. § 3 (2d Sess. 2006) (as introduced in the House) 

E. S. 3930, 109th Cong. § 3 (2d Sess. 2006) (as passed by the Senate) 

F. 152 Cong. Rec. H7522, H7539, H7542, H7553, H7555, H7556, S10254 (daily ed. 

Sept. 27, 2006) 

G. 152 Cong. Rec. S10420 (daily ed. Sept. 28, 2006) 

Respectfully submitted, 
     
      By:___________________________ 
      CHARLES D. SWIFT, LCDR, USN 
      Detailed Defense Counsel 

THOMAS ROUGHNEEN, MAJ, USAR 
Associate Defense Counsel 
ANDREA J. PRASOW 
Assistant Defense Counsel 

      Office of the Chief Defense Counsel 
      Office of Military Commissions 
        
       
       
       
      HARRY H. SCHNEIDER, JR. 
      JOSEPH M. MCMILLAN 

Perkins Coie LLP 
       

 
(206) 359-8000 
Civilian Defense Counsel 
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Subject: Hamdan invited submission 

Attachments: Gov't Response to Court's Inquiry re Legislative History.pdf; Gov't Response to Court's 
Inquiry re Legislative History Only.pdf

Here's the Government's response to the MJ's invited inquiry.  The first document has the written supplement followed by 
the legislative history (attachments).  The second is just the Government response. 

v/r
LCDR Tim Stone

Gov't Response to 
Court's Inqu...

Gov't Response to 
Court's Inqu...
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Subject: FW: Attachments

Attachments: Combined Attachments.pdf

"Attached please find the precise pages of the Congressional Record cited in the Government's supplemental brief, taken 
from the complete record submitted to the Military Judge on Friday, 17 August.  These individual pages have been 
identified and submitted for the Military Judge's and the Defense's convenience, since the complete Congressional 
Record relevant to the MCA is over 300 pages in length."

v/r
LCDR T.D. Stone
JAGC, USN

 

Combined 
tachments.pdf (716 
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LEXSEE 152 CONG REC S 10354 

 
CONGRESSIONAL RECORD -- SENATE 

 
Thursday, September 28, 2006 

 
109th Congress, 2nd Session 

 
152 Cong Rec S 10354 

 
REFERENCE: Vol. 152, No. 124 
 
SECTION: Senate 
 
TITLE: MILITARY COMMISSIONS ACT OF 2006 
 
SPEAKER: Mr. WARNER; Mr. LEVIN; Mr. KYL; Mr. SPECTER; Mr. LEAHY; Mr. SESSIONS; Mr. FEINGOLD; 
Mr. CORNYN; Mr. BOND; Mrs. FEINSTEIN; Mr. SMITH; Mr. BYRD; Mr. REID; Mr. GRAHAM; Mr. ROCKE-
FELLER; Mr. KERRY; Mr. DOMENICI; Mr. ROBERTS; Mr. KENNEDY; Mrs. CLINTON; Mr. OBAMA; Mr. 
CHAMBLISS; Mr. McCONNELL; Mr. INHOFE; Mr. GRASSLEY 
 
TEXT:  [*S10354]  

This is the first portion of a multi-part document. 

The PRESIDING OFFICER. Under the previous order, the Senate will resume consideration of  S. 3930, which 
the clerk will report. 

The assistant legislative clerk read as follows: 

A bill (S. 3930) to authorize trial by military commission for violations of the law of war, and for other purposes. 

Pending: 

Specter amendment No. 5087, to strike the provision regarding habeas review. 

The PRESIDING OFFICER. The Senator from Virginia. 

Mr. WARNER . Madam President, just for purposes of advising colleagues, there remains on the Specter amend-
ment 16 minutes under the control of the Senator from Virginia. I desire to allocate about 4 minutes to Senator Kyl, 2 to 
3 minutes to Senator Sessions, and to wrap it up, 2 to 3 minutes to Senator Graham. But we will alternate or do as the 
Senator from Michigan_you have 33 minutes, I believe, under the control of Senator Specter and those in support of his 
amendment. 

Mr. LEVIN . Madam President, parliamentary inquiry: How much time is remaining to Members on this side, in-
cluding on the bill? 

The PRESIDING OFFICER. Senator Specter's side controls 33 minutes. 

Mr. LEVIN. On the Democratic side? 

The PRESIDING OFFICER. Senator Warner controls 16 minutes, and the proponent of the amendment controls 
33. 

Mr. LEVIN. And on the bill itself, is there time left? 

The PRESIDING OFFICER. Senator Reid has allocated the remainder of the debate time on the bill itself. 

Mr. LEVIN. All time is allocated? 

The PRESIDING OFFICER. Correct. 
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Mr. LEVIN . Madam President, I ask unanimous consent that I be allowed to proceed for 30 seconds. 

The PRESIDING OFFICER. Is there objection? Without objection, it is so ordered. 

Mr. LEVIN . Madam President, I wish to thank the Senator from Connecticut for one of the most passionate state-
ments I have ever heard on this floor_heartfelt, right on target. The distinctions made in this bill which will allow state-
ments to be admitted into evidence that were produced by cruel treatment is unconscionable. It is said that, well, state-
ments made after December 30 of 2005 won't be allowed, but those that are produced by cruel and inhuman treatment 
prior to December 30 of 2005 are OK. It is unconscionable. It is unheard of. It is untenable, and the Senator from Con-
necticut has pointed it out very accurately, brilliantly. I thank him for his statement. 

Mr. WARNER . Madam President, we will proceed on Specter's amendment. In due course, I will find the time to 
comment on my colleague's 30 seconds. I want to keep this thing in an orderly progression. I would like to add the 
Senator from Texas, Mr. Cornyn, in the unanimous consent agreement to be recognized as one of the wrap-up speakers 
on those in opposition to the amendment. 

I yield the floor. 

The PRESIDING OFFICER. The Senator from Arizona is recognized. 

Mr. KYL . Madam President,yesterday Senator Specter argued that one sentence in the Hamdi opinion that refers to 
habeas corpus rights as applying to all "individuals" inside the United States indicates that alien enemy combatants have 
constitutional habeas rights when they are held inside this country. I believe that Senator Specter is incorrect, for the 
following reasons: (1) The Hamdi plurality repeatedly makes clear that "the threshold question before us is whether the 
Executive has the authority to detain citizens who qualify as 'enemy combatants."' The plurality expressly frames the 
issue before it in terms of the rights of citizens no fewer than eight times. It is clear that it is only the rights of citizens 
that the Hamdi plurality studied and ruled on. (2) Elsewhere the Hamdi plurality criticized a rule that would make the 
government's right to hold someone as an enemy combatant turn on whether they are held inside or outside of the 
United States. The plurality characterized such a rule as creating "perverse incentives," noted that it would simply en-
courage the military to hold detainees abroad, and concluded that it should not create a "determinative constitutional 
difference." The same effect would, of course, be felt if enemy soldiers' habeas rights were made turn on whether they 
were held inside or outside of the United States. The fact that the Hamdi plurality rejected this type of geographical 
gamesmanship in one context casts doubt on the theory that it endorsed it in a closely related context. (3) Had Hamdi 
extended habeas rights to alien enemy combatants held inside the United States, that would have been a major ruling of 
tremendous consequence. Because courts typically do not hide elephants in mouseholes, cf. Whitman v. ATA, it is fair 
to conclude that no such groundbreaking ruling is squirreled away in one ambiguous sentence in the Hamdi plurality 
opinion on the floor Wednesday evening, I presented the argument that the constitutional writ of habeas corpus does not 
extend to alien enemy soldiers held during wartime. Senator Specter responded by quoting from a passage in Justice 
O'Connor's plurality opinion in Hamdi v. Rumsfeld, 542 U. S. 507 (2004), that he believes establishes that alien com-
batants are entitled to habeas rights if they are held within the United States. That statement, towards the beginning of 
section III.A of the court's opinion, is a part of a statement of general principles noting that "[a]ll agree" that, absent 
suspension, habeas corpus remains available to every "individual" within the United States. Senator  [*S10355]  
Specter reads this statement, unadorned by any qualification as to whether the individual in question is a U.S. citizen, an 
illegal immigrant, or an alien enemy combatant, to stand for the proposition that even the latter has a constitutional right 
to habeas corpus when held within the United States. 

I would suggest that this single, ambiguous statement cannot be construed to bear that much weight, for three rea-
sons. 

Elsewhere in its opinion, the Hamdi plurality repeatedly makes clear that the only issue it is actually considering is 
whether a U.S. citizen has habeas and due process rights as an enemy combatant. The plurality's emphasis on citizen-
ship is repeatedly made clear throughout Justice O'Connor's opinion. For example, on page 509, in its first sentence, the 
plurality opinion says: "we are called upon to consider the legality of the detention of a United States citizen on United 
States soil as an 'enemy combatant' and to address the process that is constitutionally owed to one who seeks to chal-
lenge his detention as such." On page 516, the plurality again notes: "The threshold question before us is whether the 
Executive has the authority to detain citizens who qualify as 'enemy combatants.'" On page 524, the plurality once again 
emphasizes: "there remains the question of what process is constitutionally due to a citizen who disputes his en-
emy-combatant status." On page 531: "We reaffirm today the fundamental nature of a citizen's right to be free from in-
voluntary confinement by his own government without due process of law." On page 532: "neither the process proposed 
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by the Government nor the process apparently envisioned by the District Court below strikes the proper constitutional 
balance when a United States citizen is detained in the United States as an enemy combatant." On page 533: "We there-
fore hold that a citizen-detainee seeking to challenge his classification as an enemy combatant must receive notice of the 
factual basis for his classification, and a fair opportunity to rebut the Government's factual assertion before a neutral 
decisionmaker." On page 535: military needs "are not so weighty as to trump a citizen's core rights to challenge mean-
ingfully the Government's case and to be heard by an impartial adjudicator." And on page 536-37: "it would turn our 
system of checks and balances on its head to suggest that a citizen could not make his way to court with a challenge to 
the factual basis for his detention by his government." 

Whatever loose language may have been used in the plurality's statement of general principles at the outset of its 
analysis, it is apparent that the only issue that the plurality actually studied and intended to address is the constitutional 
rights of the U.S. citizen. 

Another thing that augurs against interpreting the Hamdi plurality opinion to extend constitutional habeas rights to 
alien enemy combatants whenever they are held inside the United States is that, elsewhere in its opinion, the plurality is 
quite critical of a geographically-based approach to enemy combatant's rights. At page 524, the plurality responds to a 
passage in Justice Scalia's dissent that it reads as arguing that the government's ability to hold someone as an enemy 
combatant turns on whether they are held inside or outside of the United States. The plurality opinion states that making 
the ability to hold someone as an enemy combatant turn on whether they are held in or out of the United States: 

creates a perverse incentive. Military authorities faced with the stark choice of submitting to the full-blown criminal 
process or releasing a suspected enemy combatant captured on the battlefield will simply keep citizen-detainees abroad. 
Indeed, the Government transferred Hamdi from Guantanamo Bay to the United States naval brig only after it learned 
that he might be an American citizen. It is not at all clear why that should make a determinative constitutional differ-
ence. 

It is doubtful that this same plurality_one that sees "perverse" effects in rules that would encourage the government 
to hold enemy combatants outside of the United States in order to avoid burdensome litigation_also intended to rule that 
full constitutional habeas rights attach to alien enemy combatants as soon as they enter U.S. airspace. 

Finally, Senator Specter's argument that the ambiguous reference to "individuals" on page 525 of Hamdi extends 
habeas rights to foreign enemy combatants held inside U.S. territory is inconsistent with the common sense interpretive 
rule that one does not "hide elephants in mouseholes." Whitman v. American Trucking Association, 531 U. S. 457, 468 
(2001). Although this rule of construction typically is applied by the court to our enactments, I see no reason why its 
logic would not operate when applied in reverse, by members of this body to the court's opinions. 

For the Hamdi court to have extended constitutional habeas rights to alien enemy soldiers held inside the United 
States would have been a major decision of enormous consequence to our nation's warmaking ability. As the Hamdi 
plurality itself noted, "detention to prevent a combatant's return to the battlefield is a fundamental incident of waging 
war." As I noted yesterday, during World War II the United States detained over 425,000 enemy war prisoners inside 
the United States. Yet as Rear Admiral Hutson_no supporter of section 7 of the MCA_noted in his testimony at Mon-
day's Judiciary Committee hearing, aside from one petition filed by an American of Italian descent, no habeas petitions 
challenging detention were filed by any of these World War II enemy combatants. It is simply inconceivable that all of 
the 425,000 enemy combatants held inside the United States during this period could have been allowed to sue our gov-
ernment in our courts to challenge their detention. And were their right to do so made to turn on whether they were held 
inside or outside of the United States, our Armed Forces inevitably would have been forced to find some accommoda-
tions for them in foreign territory. And since holding enemy combatants near the war zone is neither practical nor safe, 
our nation's whole ability to fight a war would be made to turn on whether we could find some third country where we 
could hold enemy war prisoners. I would submit that this elephant of a result simply will not fit in the small space for it 
created by the one ambiguous passage in the Hamdi plurality opinion. 

For these three reasons, I believe that Senator Specter is incorrect to interpret the Hamdi plurality opinion to extend 
constitutional habeas corpus rights to alien enemy combatants held inside the United States. 

Just to conclude by summarizing the point as follows: On eight separate times, the plurality opinion in Hamdi refers 
to the rights of citizens. That is the question before the court. This is what it rules on. This is our holding. At no point 
does it extend it to citizens. There is one sentence rather loosely framed that refers to individuals. Had the courts in that 
decision intended to apply the habeas right to all individuals in the United States rather than citizens, it would most as-
suredly have said so. 
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I don't think, with all due respect to my great friend, the chairman of the committee, that relying on that one loose 
word in one sentence of the opinion overrides all of the other reasoning, all of the other clear statements, and the obvi-
ous intent of the opinion to relate it to citizens only. With all due respect, I disagree with the reading of the case and 
conclude that there is nothing wrong with this legislation before us limiting the rights of habeas to those who are citi-
zens and not extending it to alien enemy combatants. 

The PRESIDING OFFICER. The Senator from Pennsylvania is recognized. 

Mr. SPECTER . Madam President, by way of brief reply to the comments of the Senator from Arizona, he argues 
that the Hamdi decision does not apply to aliens but only to citizens, trying to draw some inferences. But that does not 
stand up in the face of explicit language by Justice O'Connor to this effect: 

All agree that absent suspension the writ of habeas corpus remains available to every individual detained in the 
United States. 

The Senator from Arizona can argue all he wants about inferences, but that hardly stands up to an explicit statement 
on individuals. And Justice O'Connor knows the difference between referring to an individual or referring to a citizen or 
referring to an alien. And "individuals" covers both citizens and aliens. 

Following the reference to individuals is the citation of the constitutional provision that you can't suspend  
[*S10356]  
habeas corpus except in time of rebellion or invasion. 

Buttressing my argument is the Rasul v. Bush case where it applied specifically to aliens; and it is true that the con-
sideration was under the statute section 2241. There the Court says that section 2241 "draws no distinction between 
Americans and aliens held in Federal custody." 

That again buttresses the argument I have made in two respects. First, Rasul specifically grants habeas corpus, al-
beit statutory, to aliens and says there is no distinction. So on the face of the explicit language of the Supreme Court of 
the United States there is a constitutional requirement, and it is fundamental that Congress cannot legislate in contradic-
tion to a constitutional interpretation of the Supreme Court. That requires a constitutional amendment_not legislation. 

I yield the floor. 

The PRESIDING OFFICER. Who yields time? The Senator from Vermont. 

Mr. LEAHY . Madam President, will the Senator from Pennsylvania yield? 

Mr. SPECTER . Madam President, how much time remains under my control? 

The PRESIDING OFFICER. Thirty minutes. 

Mr. SPECTER . Madam President, I yield 10 minutes to the distinguished Senator from Vermont. 

The PRESIDING OFFICER. The Senator from Vermont. 

Mr. LEAHY. Thank you, Madam President. If I require further time beyond 10 minutes I will take time from that 
reserved to the Senator from Vermont. 

Let's understand exactly what we are talking about here. There are approximately 12 million lawful permanent 
residents in the United States today. Some came here initially the way my grandparents did or my wife's parents did. 
These are people who work for American firms, they raise American kids, they pay American taxes. 

Section 7 of the bill before us represents a choice about how to treat them. This bill could have been restricted to 
traditional notions of enemy combatants_foreign fighters captured on the battlefield_but the drafters of this bill chose 
not to do so. 

Let's be very clear. Once we get past all of the sloganeering, all the fundraising letters, all the sound bites, all the 
short headlines in the paper, let's be clear about the choice the bill makes. Let's be absolutely clear about what it says to 
lawful permanent residents of the United States. Then let's decide if it is the right message to send them and if it is really 
the face of America that we want to show. 

Take an example. Imagine you are a law-abiding, lawful, permanent resident, and in your spare time you do chari-
table fundraising for international relief agencies to lend a helping hand in disasters. You send money abroad to those in 
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need. You are selective in the charities you support, but you do not discriminate on the grounds of religion. Then one 
day there is a knock on your door. The Government thinks that the Muslim charity you sent money to may be funneling 
money to terrorists and thinks you may be involved. And perhaps an overzealous neighbor who saw a group of Muslims 
come to your House has reported "suspicious behavior." You are brought in for questioning. 

Initially, you are not very worried. After all, this is America. You are innocent, and you have faith in American jus-
tice. You know your rights, and you say: I would like to talk to a lawyer. But no lawyer comes. Once again, since you 
know your rights, you refuse to answer any further questions. Then the interrogators get angry. Then comes solitary 
confinement, then fierce dogs, then freezing cold that induces hypothermia, then waterboarding, then threats of being 
sent to a country where you know you will be tortured, then Guantanamo. And then nothing, for years, for decades, for 
the rest of your life. 

That may sound like an experience from some oppressive and authoritarian regime, something that may have hap-
pened under the Taliban, something that Saddam Hussein might have ordered or something out of Kafka. There is a 
reason why that does not and cannot happen in America. It is because we have a protection called habeas corpus, or if 
you do not like the Latin phrase by which it has been known throughout our history, call it access to the independent 
Federal courts to review the authority and the legality by which the Government has taken and is holding someone in 
custody. It is a fundamental protection. It is woven into the fabric of our Nation. 

Habeas corpus provides a remedy against arbitrary detentions and constitutional violations. It guarantees an oppor-
tunity to go to court, with the aid of a lawyer, to prove that, yes, you are innocent. 

As Justice Scalia stated in the Hamdi case: 

The very core of liberty secured by the Anglo-Saxon system of separated powers has been freedom from indefinite 
imprisonment at the will of the Executive. 

Of course, the remedy that secures that most basic freedom is habeas corpus. 

Habeas corpus does not give you any new rights, it just guarantees you have a chance to ask for your basic free-
dom. 

If we pass this bill today, that will be gone for the 12 million lawful, permanent residents who live and work among 
us, to say nothing of the millions of other legal immigrants and visitors who we welcome to our shores each year.That 
will be gone for another estimated 11 million immigrants the Senate has been working to bring out of the shadows with 
comprehensive immigration reform. 

The bill before the Senate would not merely suspend the great writ, the great writ of habeas corpus, it would elimi-
nate it permanently. We do not have to worry about nuances, such as how long it will be suspended. It is gone. Gone. 

Over 200 years of jurisprudence in this country, and following an hour of debate, we get rid of it. My God, have 
any Members of this Senate gone back and read their oath of office upholding the Constitution? This cuts off all habeas 
petitions, not just those founded on relatively technical claims but those founded on claims of complete innocence. 

We hundred Members in the Senate, we privileged men and women, are supposed to be the conscience of the Na-
tion. We are about to put the darkest blot possible on this Nation's conscience. It would not be limited to enemy com-
batants in the traditional sense of foreign fighters captured in the battlefield, but it would apply to any alien picked up 
anywhere in the world and suspected of possibly supporting enemies of the United States. 

We do not need this bill for those truly captured on the battlefield who have taken up arms against the United States. 
That is why the definition of enemy combatant has been so expansively redefined behind closed doors in the dark of 
night. 

This bill is designed instead to sweep others into the net. It would not even require an administrative determination 
that the Government's suspicions have a reasonable basis in fact. By its plain language, it would deny all access to the 
courts to any alien awaiting_what a bureaucratic term, to determine your basic human rights, "any alien awaiting"_a 
Government determination as to whether the alien is an enemy combatant. The Government would be free to delay as 
long as it liked_for years, for decades, for the length of the conflict which is so undefined and may last for generations. 

One need only look at Guantanamo. Even our own Government says a number of people are in there by mistake, 
but we will not get around to making that determination. Maybe in 5 years, maybe 10, maybe 20, maybe 30. And we 
wonder why some of our closest allies ask us, what in heaven's name has happened to the conscience and moral com-
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pass of this great Nation? Are we so terrified of some terrorists around this country that we will run scared and hide? Is 
that what we will do, tear down all the structures of liberty in this country because we are so frightened? 

It brings to mind that famous passage in "A Man for All Seasons." Thomas More is talking to his protege, William 
Roper, and says something to the effect that England is planted thick like a forest with laws. He said, Would you cut 
down those laws to get after the devil? And Roper said, of course I would cut down all the laws in England to get the 
devil. And then More said, Oh, and when the last law was down and the devil turned on you, what will protect you?  
[*S10357]  

This legislation is cutting down laws that protect all 100 of us, and now almost 300 million Americans. It is amaz-
ing the Senate would be talking about doing something such as this, especially after the example of Guantanamo. We 
can pick up people intentionally or by mistake and hold them forever. 

How many speeches have I heard in my 32 years in the Senate during the cold war and after, criticizing totalitarian 
governments that do things such as that? And we can stand here proudly and say it would never happen in America; this 
would never happen in America because we have rights, we have habeas corpus, and people are protected. 

I am not here speculating about what the bill says. This is not a critic's characterization of the bill. It is what the bill 
plainly says, on its face. It is what the Bush-Cheney administration is demanding. It is what any Member who votes 
againstthe Specter-Leahy amendment and for the bill today is going to be endorsing. 

The habeas stripping provisions in the bill go far beyond what Congress did in the Detainee Treatment Act in three 
respects. First, as the Supreme Court pointed out in Hamdan, the DTA removed habeas jurisdiction only prospectively, 
for future cases. This new bill strips habeas jurisdiction retroactively, even for pending cases. This is an extraordinary 
action that runs counter to long-held U.S. policies disfavoring retroactive legislation. 

Second, the DTA applied only to detainees at Guantanamo. This new legislation goes far beyond Guantanamo and 
strips the right to habeas of any alien living in the United States if the alien has been determined an enemy combatant, 
or even if he is awaiting a determination_and that wait can take years and years and years. Then, 20 years later, you can 
say: We made a mistake. Tough. It allows holding an alien, any alien, forever, without the right of habeas corpus, while 
the Government makes up its mind as to whether he is an enemy combatant. 

And third, the impact of those provisions is extended by the new definition of enemy combatant proposed in the 
current bill. The bill extends the definition to include persons who supported hostilities against the United States, even if 
they did not engage in armed conflict against the United States or its allies. That, again, is an extraordinary extension of 
existing laws. 

If we vote today to abolish rights of access to the justice system to any alien detainee who is suspected_not deter-
mined, not even charged; these people are not even charged, just suspected_of assisting terrorists, that will do by the 
back door what cannot be done up front. That will remove the checks in our legal system that provide against arbitrarily 
detaining people for life without charge. It will remove the mechanism the Constitution provides to stop the Govern-
ment from overreaching and lawlessness. 

This is so wrong. It grieves me, after three decades in this Senate, to stand here knowing we are thinking of doing 
this. It is so wrong. It is unconstitutional. It is un-American. It is designed to ensure the Bush-Cheney administration 
will never again be embarrassed by a U.S. Supreme Court decision reviewing its unlawful abuses of power. The Su-
preme Court said, you abused your power. And they said, we will fix that. We have a rubberstamp Congress that will 
set that aside and give us power that nobody_no king or anyone else setting foot in this land_had ever thought of hav-
ing. 

In fact, the irony is this conservative Supreme Court_seven out of nine members are Republicans_has been the only 
check on the Bush-Cheney administration because Congress has not had the courage to do that. Congress has not had 
the courage to uphold its own oath of office. 

With this bill, the Congress will have completed the job of eviscerating its role as a check and balance on the ad-
ministration. The Senate has turned its back on the Warner-Levin bill, a bipartisan bill reported by the Committee on 
Armed Services, so it can jam through the Bush-Cheney bill. This bill gives up the ghost. It is not a check on the ad-
ministration but a voucher for future wrongdoing. 

Abolishing habeas corpus for anyone the Government thinks might have assisted enemies of the United States is 
unnecessary and morally wrong, a betrayal of the most basic values of freedom for which America stands. It makes a 
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mockery of the Bush-Cheney administration's lofty rhetoric about exporting freedom across the globe. We can export 
freedom across the globe, but we will cut it out in our own country. What hypocrisy. 

I read yesterday from former Secretary of State Colin Powell's letter in which he voiced concern about our moral 
authority in the war against terrorism. The general and former head of the Joint Chiefs of Staff and former Secretary of 
State was right. 

Admiral John Hutson testified before the Judiciary Committee that stripping the courts of habeas corpus jurisdic-
tion was inconsistent with our history and our tradition. The admiral concluded: 

We don't need to do this. America is too strong. 

When we do this, America will not be a stronger nation. America will be a weaker nation. We will be weaker be-
cause we turned our back on our Constitution. We turned our back on our rights. We turned our back on our history. 

I ask unanimous consent to have printed in the Record a letter from more than 60 law school deans and professors 
who state that the Congress would gravely disserve our global reputation by doing this. 

There being no objection, the material was ordered to be printed in the Record, as follows: 
  
                             September 27, 2006. 
  
              To United States Senators and Members of Congress. 

Dear Senators and Representatives: We, the undersigned law deans and professors, write in our individual capacity 
to express our deep concern about two bills that are rapidly moving through Congress. These bills, the Military Com-
missions Act and the National Security Surveillance Act, would make the indefinite detention of those labeled enemy 
combatants and the executive's program of domestic surveillance effectively unreviewable by any independent judge 
sitting in public session. While different in character, both bills unwisely contract the jurisdiction of courts and deprive 
them of the ability to decide critical issues that must be subject to judicial review in any free and democratic society. 

Although the Military Commissions Act of 2006 ( S. 3929/S. 3930) was drafted to improve and codify military 
commission procedures following the Supreme Court's June 2006 decision in Hamdan v. Rumsfeld, it summarily 
eliminates the right of habeas corpus for those detained by the U.S. government who have been or may be deemed to be 
enemy combatants: Detainees will have no ability to challenge the conditions of their detention in court unless and until 
the administration decides to try them before a military commission. Those who are not tried will have no recourse to 
any independent court at any time. Enacting this provision into law would be a grievous error. As several witnesses tes-
tified before the Senate Judiciary Committee on Monday, Article I, Section 9 of the Constitution specifies that "the 
Privilege of the Writ of Habeas Corpus shall not be suspended, unless when in Cases of Rebellion or Invasion the public 
Safety may require it," conditions that are plainly not satisfied here. 

Similarly, the National Security Surveillance Act of 2006 ( S. 3876) would strip courts of jurisdiction over pending 
cases challenging the legality of the administration's domestic spying program and would transfer these cases to the 
court established by the Foreign Intelligence Surveillance Act of 1978 (FISA). The transfer of these cases to a secret 
court that issues secret decisions would shield the administration's electronic surveillance program from effective and 
transparent judicial scrutiny. 

These bills exhibit a profound and unwarranted distrust of the judiciary. The historic role of the courts is to ensure 
that the legislature promulgates and the executive faithfully executes the law of the land with due respect for the rights 
of even the most despised. Any protections embodied in these bills would be rendered worthless unless the courts can 
hold the executive accountable to enacted law. Moreover, the bills ignore a central teaching of the Supreme Court's de-
cision in Hamdan v. Rumsfeld: the importance of shared institutional powers and checks and balances in crafting lawful 
and sustainable responses to the war on terror. Absent effective judicial review, there will be no way to enforce any of 
the limitations in either bill that Congress is currently seeking to place upon the executive's claimed power. 

We recognize the need to prevent and punish crimes of terrorism and to investigate and prosecute such crimes. But 
depriving our courts of jurisdiction to determine whether the executive has acted properly when it detains individuals in 
this effort would endanger the rights of our own soldiers and nationals abroad, by limiting our ability to demand  
[*S10358]  
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that they be provided the protections that we deny to others. Eliminating effective judicial review of executive acts as 
significant as detention and domestic surveillance cannot be squared with the principles of transparency and rule of law 
on which our constitutional democracy rests. 

The Congress would gravely disserve our global reputation as a law-abiding country by enacting bills that seek to 
combat terrorism by stripping judicial review. We respectfully urge you to amend the judicial review provisions of the 
Military Commissions Act and the National Security Surveillance Act to ensure that the rights granted by those bills 
will be enforceable and reviewable in a court of law. 

Sincerely, 

James J. Alfini, President and Dean, South Texas College of Law. 

Michelle J. Anderson, Dean, CUNY School of Law. 

Katharine T. Bartlett, Dean and A. Kenneth Pye Professor of Law, Duke Law School. 

Molly K. Beutz, Yale Law School. 

Harold Hongju Koh, Dean and Gerard C. & Bernice Latrobe Smith Professor of International Law, Yale Law 
School. 

Harold J. Krent, Dean & Professor, Chicago-Kent College of Law. 

Lydia Pallas Loren, Interim Dean and Professor of Law, Lewis & Clark Law School. 

Dennis Lynch, Dean, University of Miami School of Law. 

John Charles Boger, Dean, School of Law, University of North Carolina at Chapel Hill. 

Jeffrey S. Brand, Dean, Professor and Chairman, Center for Law & Global Justice, University of San Francisco 
Law School. 

Katherine S. Broderick, Dean and Professor, University of the District of Columbia, David A. Clarke School of 
Law. 

Brian Bromberger, Dean and Professor, Loyola Law School. 

Robert Butkin, Dean and Professor of Law, University of Tulsa College of Law. 

Evan Caminker, Dean and Professor of Law, University of Michigan Law School. 

Judge John L. Carroll, Dean and Ethel P. Malugen Professor of Law, Cumberland School of Law, Samford Univer-
sity. 

Neil H. Cogan, Vice President and Dean, Whittier Law School. 

Mary Crossley, Dean and Professor of Law, University of Pittsburgh School of Law, 

Mary C. Daly, Dean & John V. Brennan Professor Law and Ethics, St. John's University School of Law. 

Richard A. Matasar, President and Dean, New York Law School. 

Philip J. McConnaughay, Dean and Donald J. Farage Professor of Law, The Pennsylvania State University, Dick-
inson School of Law. 

Richard J. Morgan, Dean William S. Boyd School of Law, University of Nevada, Las Vegas. 

Fred L. Morrison, Popham Haik Schnobrich/Lindquist & Vennum Professor of Law and Interim Co-Dean, Univer-
sity of Minnesota Law School, 

Kenneth M. Murchison, James E. & Betty M. Phillips Professor of Law, Louisiana State University, Paul M. 
Hebert Law Center. 

Cynthia Nance, Dean and Professor, University of Arkansas, School of Law. 

Nell Jessup Newton, William B. Lockhart Professor of Law, Chancellor and Dean, University of California at 
Hastings College of Law, 
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Maureen A. O'Rourke, Dean and Professor of Law, Michaels Faculty Research Scholar, Boston University School 
of Law. 

Margaret L. Paris, Dean, Elmer Sahlstrom Senior Fellow, University of Oregon School of Law. 

Stuart L. Deutsch, Dean and Professor of Law, Rutgers School of Law-Newark. 

Stephen Dycus, Professor, Vermont Law School. 

Allen K. Easley, President and Dean, William Mitchell College of Law. 

Christopher Edley, Jr., Dean and Professor, Boalt Hall School of Law, UC Berkeley. 

Cynthia L. Fountaine, Interim Dean and Professor of Law, Texas Wesleyan University School of Law. 

Stephen J. Friedman, Dean, Pace University School of Law. 

Dean Bryant G. Garth, Southwestern Law School, Los Angeles, California. 

Charles W. Goldner, Jr., Dean and Professor of Law, William H. Bowen School of Law, University of Arkansas at 
Little Rock. 

Mark C. Gordon, Dean and Professor of Law, University of Detroit Mercy School of Law. 

Thomas F. Guernsey, President and Dean, Albany Law School. 

Don Guter, Dean, Duquesne University School of Law. 

Jack A. Guttenberg Dean and Professor of Law. 

LeRoy Pernell, Dean and Professor, Northern Illinois University College of Law. 

Rex R. Perschbacher, Dean and Professor of Law, University of California at Davis School of Law. 

Raymond C. Pierce, Dean and Professor of Law, North Carolina Central University School of Law. 

Peter Pitegoff Dean and Professor of Law, University of Maine School of Law. 

Efren Rivera Ramos, Dean, School of Law, University of Puerto Rico. 

William J. Rich, Interim Dean and Professor of Law, Washburn University School of Law. 

James V. Rowan, Associate Dean, Northeastern University School of Law, Boston, Massachusetts. 

Edward Rubin, Dean and John Wade-Kent Syverud Professor of Law, Vanderbilt University. 

David Rudenstine, Dean, Cardozo School of Law. 

Lawrence G. Sager, Dean, University of Texas School of Law, Alice Jane Drysdale Sheffield Regents Chair in Law, 
Capital University Law School. 

Joseph D. Harbaugh, Dean and Professor, Shepard Broad Law Center, Nova Southeastern University. 

Lawrence K. Hellman, Dean and Professor of Law, Oklahoma City University School of Law. 

Patrick E. Hobbs, Dean and Professor of Law, Seton Hall University School of Law. 

Jose Roberto Juarez, Jr., Dean and Professor of Law, University of Denver Sturm College of Law. 

W. H. Knight, Jr., Dean and Professor, University of Washington School of Law, Seattle, Washington. 

Brad Saxton, Dean & Professor of Law, Quinnipiac University School of Law. 

Stewart J. Schwab, the Allan R. Tessler Dean & Professor of Law, Cornell Law School. 

Geoffrey B. Shields, President and Dean and Professor of Law, Vermont Law School. 

Aviam Soifer, Dean and Professor, William S. Richardson School of Law, University of Hawai'i. 

Emily A. Spieler, Dean, Edwin Hadley Professor of Law, Northeastern University School of Law. 

Kurt A. Strasser, Interim Dean and Phillip I. Blumberg Professor, University of Connecticut Law School. 
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Leonard P. Strickman, Dean, Florida International University, College of Law. 

Steven L. Willborn, Dean & Schmoker Professor of Law, University of Nebraska College of Law. 

Frank H. Wu, Dean, Wayne State University Law School. 

David Yellen, Dean and Professor, Loyola University Chicago School of Law. 

Mr. LEAHY. Kenneth Starr, the former independent counsel and Solicitor General for the first President Bush, 
wrote that the Constitution's conditions for suspending habeas corpus have not been met and that doing it would be 
problematic. 

The post-9/11 world requires us to make adjustments. In the original PATRIOT Act five years ago, we made ad-
justments to accommodate the needs of the Executive, and more recently, we sought to fine-tune those adjustments. I 
think some of those adjustments sacrificed civil liberties unnecessarily, but I also believe that many provisions in the 
PATRIOT Act were appropriate. I wrote many of the provisions of the PATRIOT Act, and I voted for it. 

This bill is of an entirely different nature. The PATRIOT Act took a cautious approach to civil liberties and while it 
may have gone too far in some areas, this bill goes so much further than that. It takes an entirely dismissive and cavalier 
approach to basic human rights and to our Constitution. 

In the aftermath of 9/11, Congress provided in section 412 of the PATRIOT Act that an alien may be held without 
charge if, and only if, the Attorney General certifies that he is a terrorist or that he is engaged in activity that endangers 
the national security. He may be held for seven days, after which he must be placed in removal proceedings, charged 
with a crime, or released. There is judicial review through habeas corpus proceedings, with appeal to the D.C. Circuit. 

Compare that to section 7 of the current bill. The current bill does not provide for judicial review. It would preclude 
it. It does not require a certification by the Attorney General that the alien is a terrorist. It would apply if the alien was 
"awaiting" a Government determination whether the alien is an "enemy combatant." And it is not limited to seven days. 
It would enable the Government to detain an alien for life without any recourse whatsoever to justice. 

What has changed in the past 5 years that justifies not merely suspending but abolishing the writ of habeas corpus 
for a broad category of people who have not been found guilty, who have not even been charged with any crime? What 
has turned us? What has made us so frightened as a nation that now the United States will say, we can pick up some-
body on suspicion, hold them forever, they have no right to even ask why they are being held, and besides that, we will 
not even charge them with anything, we will just hold them? What has changed in the last 5 years? 

Is our Government is so weak or so inept and our people so terrified that we have to do what no bomb or attack 
could ever do, and that is take away  [*S10359]  
the very freedoms that define America? We fought two world wars, we fought a civil war, we fought a revolutionary 
war, all these wars to protect those rights. 

And now, think of those people who have given their lives, who fought so hard to protect those rights. What do we 
do? We sit here, privileged people of the Senate, and we turn our backs on that. We throw away those rights. 

Why would we allow the terrorists to win by doing to ourselves what they could never do and abandoning the prin-
ciples for which so many Americans today and throughout our history have fought and sacrificed? What has happened 
that the Senate is willing to turn America from a bastion of freedom into a cauldron of suspicion, ruled by a government 
of unchecked power? 

Under the Constitution, a suspension of the writ may only be justified during an invasion or a rebellion, when the 
public safety demands it. Six weeks after the deadliest attack on American soil in our history, the Congress that passed 
the PATRIOT Act rightly concluded that a suspension of the writ would not be justified. 

But now, 6 weeks before a midterm election, as the fundraising letters are running around, the Bush-Cheney ad-
ministration and its supplicants in Congress deem a complete abolition of the writ the highest priority, a priority so ur-
gent that we are allowed no time to properly review, debate, and amend a bill we first saw in its current bill less than 72 
hours ago. There must be a lot of fundraising letters going out. 

Notwithstanding the harm the administration has done to national security_first by missing their chance to stop 
September 11 and then with their mismanaged misadventures in Iraq_there is no new national security crisis. Appar-
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ently, there is only a Republican political crisis. And that, as we know, is why this un-American, unconstitutional legis-
lation is before us today. 

We have a profoundly important and dangerous choice to make today. The danger is not that we adopt a pre-9/11 
mentality. We adopted a post-9/11 mentality in the PATRIOT Act when we declined to suspend the writ, and we can do 
so again today. 

The danger, as Senator Feingold has stated in a different context, is that we adopt a pre-1776 mentality, one that 
dismisses the Constitution on which our American freedoms are founded. 

Actually, it is worse than that. Habeas corpus was the most basic protection of freedom that Englishmen secured 
from their King in the Magna Carta. The mentality adopted by this bill, in abolishing habeas corpus for a broad swath of 
people, is not a pre-9/11 mentality, it is a pre-1215_that is the year, 1215_mentality, a mentality we did away with in the 
Magna Carta and our own Constitution. 

Every one of us has sworn an oath to uphold the Constitution. In order to uphold that oath, I believe we have a duty 
to vote for this amendment_the Specter-Leahy amendment_and against this irresponsible and flagrantly unconstitutional 
bill. That is what I will do. 

The Senator from Vermont answers to the Constitution and to his conscience. I do not answer to political pressure. 

Madam President, I reserve the remainder of my time. 

The PRESIDING OFFICER. Who yields time? 

The Senator from Virginia. 

Mr. WARNER . Madam President, we have colleagues on this side who are ready to proceed. Now, there is a great 
deal of time left on the other side, but in order of preference, I say to Senator Sessions, if you are ready to proceed. 

Mr. SESSIONS . Madam President, I will be pleased to do so. 

Mr. WARNER . Madam President, might I inquire of the amount of time under my control for those in opposition 
to the amendment? 

The PRESIDING OFFICER. Senator Warner controls 11 minutes. 

Mr. WARNER. Eleven minutes. 

The PRESIDING OFFICER. Senator Specter controls 20 minutes. 

Mr. SESSIONS . Madam President, if the chairman would approve, I would ask for 3 minutes. 

Mr. WARNER. Yes. And following that, Senator Cornyn for such time as he may need. 

The PRESIDING OFFICER. The Senator from Alabama. 

Mr. SESSIONS . Madam President, habeas corpus_the right to have your complaints heard while in custody_is a 
part of our Constitution. But we have to remember habeas corpus did not mean everything in the whole world when it 
was adopted. So what did "habeas" mean? What does it mean today and at the time it was adopted? It was never, ever, 
ever, ever intended or imagined that during the War of 1812, if British soldiers were captured burning the Capitol of the 
United States_as they did_that they would have been given habeas corpus rights. It was never thought to be. Habeas 
corpus was applied to citizens, really, at that time. I believe that is so plain as to be without dispute. 

So to say: Habeas corpus, what does it mean? What did those words mean when the people ratified it? They did not 
intend to provide it to those who were attacking the United States of America. We provide special protections for pris-
oners of war who lawfully conduct a war that might be against the United States. We give them great protections. But 
unlawful combatants, the kind we are dealing with today, have never been given the full protections of the Geneva 
Conventions. 

Second, my time is limited, and I have been so impressed with the debate that has gone on with Senators Kyl and 
Cornyn and Graham, and I associate myself generally with those remarks, but I want to recall that in a spate of an effort 
to appease critics and those who had "vague concerns," not too many years ago, this Congress passed legislation that 
said that CIA-gathered information could not be shared with the FBI. We passed a law in this Congress to appease the 
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left in America, the critics of our efforts against communism, primarily. And we have put a wall between the CIA and 
FBI. 

So that was politically good. Everybody must have been happy about that. I was not in the Senate then. Then they 
complained that the CIA was out talking with people who had criminal records who may have been involved in vio-
lence, and this was somehow making our CIA complicitous in dealing with dangerous people, and we banned that. We 
passed a statute that eliminated that. And everybody felt real good that we had done something special. 

The PRESIDING OFFICER. The Senator's time has expired. 

Mr. SESSIONS . Madam President, I ask unanimous consent for an additional minute. 

The PRESIDING OFFICER. Without objection, it is so ordered. 

Mr. SESSIONS. After 9/11, we realized both of those were errors of the heart perhaps, but of the brain. And so 
what happened? We reversed both of them. We reversed them both. And we need to be sure that the legislation we are 
dealing with today does not create a long-term battle with the courts over everybody who is being detained. That is a 
function of the military and the executive branch to conduct a war. 

Madam President, I yield the floor. 

Mr. FEINGOLD addressed the Chair. 

The PRESIDING OFFICER. The Senator from Wisconsin. 

Mr. FEINGOLD . Madam President, I understand I have 6 minutes on the bill in general. 

The PRESIDING OFFICER. The Senator is correct. 

Mr. FEINGOLD . Madam President, I oppose the Military Commissions Act. 

Let me be clear: I welcomed efforts to bring terrorists to justice. Actually, it is about time. This administration has 
too long been distracted by the war in Iraq from the fight against al-Qaida. We need a renewed focus on the terrorist 
networks that present the greatest threat to this country. 

We would not be where we are today, 5 years after September 11, with not a single Guantanamo Bay detainee hav-
ing been brought to trial, if the President had come to Congress in the first place, rather than unilaterally creating mili-
tary commissions that did not comply with the law. The Hamdan decision was a historic rebuke to an administration 
that has acted for years as if it is above the law. 

I have hoped that we would take this opportunity to pass legislation that allows us to proceed in accordance with 
our laws and our values. That is what separates America from our enemies. These trials, conducted appropriately, have 
the potential to demonstrate to  [*S10360]  
the world that our democratic constitutional system of government is our greatest strength in fighting those who attack 
us. 

That is why I am saddened I must oppose this legislation because the trials conducted under this legislation may 
send a very different signal to the world, one that I fear will put our troops and personnel in jeopardy both now and in 
future conflicts. To take just a few examples, this legislation would permit an individual to be convicted on the basis of 
coerced testimony and hearsay, would not allow full judicial review of the conviction, and yet would allow someone 
convicted under these rules to be put to death. That is just simply unacceptable. 

Not only that, this legislation would deny detainees at Guantanamo Bay and elsewhere_people who have been held 
for years but have not been tried or even charged with any crime_the ability to challenge their detention in court. The 
legislation before us is better than that originally proposed by the President, which would have largely codified the pro-
cedures the Supreme Court has already rejected. And that is thanks to the efforts of some of my Republican colleagues, 
for whom I have great respect and admiration. But this bill remains deeply flawed, and I cannot support it. 

One of the most disturbing provisions of this bill eliminates the right of habeas corpus for those detained as enemy 
combatants. I support an amendment by Senator Specter to strike that provision from the bill. 

Habeas corpus is a fundamental recognition that in America the Government does not have the power to detain 
people indefinitely and arbitrarily. And in America, the courts must have the power to review the legality of executive 
detention decisions. 
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This bill would fundamentally alter that historical equation. Faced with an executive branch that has detained hun-
dreds of people without trial for years now, it would eliminate the right of habeas corpus. 

Under this legislation, some individuals, at the designation of the executive branch alone, could be picked up, even 
in the United States, and held indefinitely without trial and without any access whatsoever to the courts. They would not 
be able to call upon the laws of our great Nation to challenge their detention because they would have been put outside 
the reach of the law. 

Some have suggested that terrorists who take up arms against this country should not be allowed to challenge their 
detention in court. But that argument is circular. The writ of habeas allows those who might be mistakenly detained to 
challenge their detention in court before a neutral decisionmaker. The alternative is to allow people to be detained in-
definitely with no ability to argue that they are not, in fact_that they are not, in fact_enemy combatants. 

There is another reason we must not deprive detainees of habeas corpus, and that is the fact that the American sys-
tem of government is supposed to set an example for the world as a beacon of democracy. 

A group of retired diplomats sent a very moving letter to explain their concerns about this habeas-stripping provi-
sion. Here is what they said: 

To proclaim democratic government to the rest of the world as the supreme form of government at the very mo-
ment we eliminate the most important avenue of relief from arbitrary governmental detention will not serve our interests 
in the larger world. 

Many dedicated patriotic Americans share these grave reservations about this particular provision of this bill. Un-
fortunately, the suspension of the Great Writ is not the only problem with this legislation. Unfortunately, I do not have 
time to discuss them all. 

But the bill also appears to permit individuals to be convicted, and even sentenced to death, on the basis of coerced 
testimony. According to the legislation, statements obtained through cruel, inhuman, or degrading treatment, as long as 
it was obtained prior to December 2005, when the McCain amendment became law, would apparently be admissible in 
many instances in these military commissions. 

Now, it is true that the bill would require the commission to find these statements have sufficient and probative 
value. But why would we go down this road of trying to convict people based on statements obtained through cruel, 
inhuman, or degrading interrogation techniques? Either we are a nation that stands against this type of cruelty and for 
the rule of law or we are not. We cannot have it both ways. 

In closing, let me do something I do not do very often, and that is quote my former colleague, John Ashcroft. Ac-
cording to the New York Times, in a private meeting of high-level officials in 2003 about the military commission 
structure, then-Attorney General Ashcroft reportedly said: 

Timothy McVeigh was one of the worst killers in U.S. history. But at least we had fair procedures for him. 

How sad that this Congress would seek to pass legislation about which the same cannot be said. 

Mr. President, I strongly support Senator Specter's amendment to strike the habeas provision from this bill. 

At its most fundamental, the writ of habeas corpus protects against abuse of government power. It ensures that in-
dividuals detained by the government without trial have a method to challenge their detention. Habeas corpus is a fun-
damental recognition that in America, the government does not have the power to detain people indefinitely and arbi-
trarily. And that in America, the courts must have the power to review the legality of executive detention decisions. 

It goes without saying that this is not a new concept. Habeas corpus is a longstanding vital part of our American 
tradition, and is enshrined in the U.S. Constitution, article 1, section 9, where it states: 

The Privilege of the Writ of Habeas Corpus shall not be suspended, unless when in Cases of Rebellion or Invasion 
the public Safety may require it. 

The Founders recognized the importance of this right. Alexander Hamilton in Federalist Paper No. 84 explained the 
importance of habeas corpus, and its centrality to the American system of government and the concept of personal lib-
erty. He quoted William Blackstone, who warned against the "dangerous engine of arbitrary government" that could 
result from unchallengeable confinement, and the "bulwark" of habeas corpus against this abuse of government power. 
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As a group of retired judges wrote to Congress, habeas corpus "safeguards the most hallowed judicial role in our 
constitutional democracy_ensuring that no man is imprisoned unlawfully." 

This bill would fundamentally alter that historical equation. Faced with an administration that has detained hun-
dreds of people without trial for years now, it would eliminate the right of habeas corpus for anyone the executive 
branch labels an alien "enemy combatant." 

That's right. It would eliminate the right of habeas corpus for any alien detained by the United States, anywhere in 
the world, and designated by the government as an enemy combatant. And it would do so in the face of years of abuses 
of power that_thus far_have been reined in primarily through habeas corpus challenges in our Federal courts. 

Let me be clear about what it does. Under this legislation, some individuals, at the designation of the executive 
branch alone, could be picked up, even in the United States, and held indefinitely without trial and without any access 
whatsoever to the courts. They would not be able to call upon the laws of our great Nation to challenge their detention 
because they would have been put outside the reach of the law. 

That is unacceptable, and it almost surely violates our Constitution. The rule of law is something deeper and more 
profound than the collection of laws that we have on paper. It is a principle that undergirds our entire society, and that 
has been central to our nation since its very founding. As Thomas Paine explained at the time of our country's birth in 
1776, the rule of law is that principle, that paramount commitment, "that in America, the law is king. . . . and there 
ought to be no other." The rule of law tells us that no man is above the law_and as an extension of that principle_that no 
executive will be able to act unchecked by our legal system. 

Yet by stripping the habeas corpus rights of any individual who the executive branch decides to designate as an 
enemy combatant, that is precisely  [*S10361]  
where we end up_with an executive branch subject to no external check whatsoever. With an executive branch that is 
king. 

Now, it may well be that this provision will be found unconstitutional as an illegal suspension of the writ of habeas 
corpus. But that determination will take years of protracted litigation. And for what? The President has been urging 
Congress to pass legislation so that Khalid Sheikh Mohammed, the alleged mastermind of 9-11, and other "high value" 
al-Qaida detainees can be tried. This bill is supposed to create a framework for prosecuting unlawful enemy combatants 
for war crimes that the Supreme Court can accept following the decision this summer in the Hamdan case. There is ab-
solutely no reason why we need to restrict judicial review of the detention of individuals who have not been charged 
with any crime. 

That raises another point. People who are actually subject to trial by military commission will at least be able to 
argue their innocence before some tribunal, even if I have grave concerns about how those military commissions would 
proceed under this legislation. But people who have not been charged with any crime will have no guaranteed venue in 
which to proclaim and prove their innocence. As three retired generals and admirals explained in a letter to Congress: 

The effect would be to give greater protections to the likes of Khalid Sheikh Mohammed than to the vast majority 
of the Guantanamo detainees. 

How does this make any sense? Why would we turn our back on hundreds of years of history and our Nation's 
commitment to liberty? 

We have already, in the Detainee Treatment Act, said that no new habeas challenges can be brought by detainees at 
Guantanamo Bay. The Supreme Court found in Hamdan v. Rumsfeld that the Detainee Treatment Act did not apply to 
Hamdan's pending habeas petition, and went forward with considering his argument that the President's military com-
mission structure was illegal. And I would think that we should all be pleased that it did so, because otherwise we 
would have had to wait for several more years for Hamdan's trial to be completed before he would have had any chance 
to challenge the President's military commission system in court. The Supreme Court's decision striking down those 
commissions would have occurred several years later. And we would be right back where we are now, but with several 
more years of delay. 

There is another reason why we must not deprive detainees of habeas corpus, and that is the fact that the American 
system of government is supposed to set an example for the world, as a beacon of democracy. And this provision will 
only serve to harm others' perception of our system of government. 
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A group of retired diplomats sent a very moving letter explaining their concerns about this habeas-stripping provi-
sion. Here is what they said: 

To proclaim democratic government to the rest of the world as the supreme form of government at the very mo-
ment we eliminate the most important avenue of relief from arbitrary governmental detention will not serve our interests 
in the larger world. 

They went on to explain further: 

The perception of hypocrisy on our part_a sense that we demand of others a behavioral ethic we ourselves may ad-
vocate but fail to observe_is an acid which can overwhelm our diplomacy, no matter how well intended and generous. 

That is a direct quote. 

Let's not go down this road. Let's remove this provision from the bill. 

As is already clear, I'm not the only one who has serious concerns about this provision. There is bipartisan support 
for this amendment. And Congress has received numerous letters objecting to the habeas provision, including from 
Kenneth Starr; a group of former diplomats; two different groups of law professors; a group of retired judges; and a 
group of retired generals. Many, many dedicated patriotic Americans have grave reservations about this particular pro-
vision of the bill. 

They have reservations not because they sympathize with suspected terrorists. Not because they are soft on national 
security. Not because they don't understand the threat we face. No. They, and we in the Senate who support this 
amendment, are concerned about this provision because we care about the Constitution, because we care about the im-
age that America presents to the world as we fight the terrorists. Because we know that the writ of habeas corpus pro-
vides one of the most significant protections of human freedom against arbitrary government action ever created. If we 
sacrifice it here, we will head down a road that history will judge harshly and our descendants will regret. 

Let me close with something that this group of retired judges said. 

For two hundred years, the federal judiciary has maintained Chief Justice Marshall's solemn admonition that ours is 
a government of laws, and not of men. The proposed legislation imperils this proud history by abandoning the Great 
Writ. . . . 

Mr. President, we must not imperil our proud history. We must not abandon the Great Writ. We must not jeopard-
ize our Nation's proud traditions and principles by suspending the writ of habeas corpus, and permitting our government 
to pick people up off the street, even in U.S. cities, and detain them indefinitely without court review. That is not what 
America is about. 

Madam President, I yield the floor. 

The PRESIDING OFFICER. The Senator from Texas. 

Mr. CORNYN . Madam President, I ask unanimous consent for 3 minutes from our time. 

The PRESIDING OFFICER. Without objection, it is so ordered. 

Mr. CORNYN. First of all, Madam President, I would like to point out there are many myths about this legislation. 
We need to get to the facts and get to the truth so people can understand what the choices are. 

Our distinguished colleague from Wisconsin, in my view, also perpetrated another myth by saying this war is all 
about Iraq, when, in fact, the new leader of al-Qaida in Iraq, succeeding al-Zarqawi, just reported in an Associated Press 
story that 4,000 al-Qaida foreign fighters have been killed in Iraq due to the war effort there. But this is a global war, 
and it requires a uniformed treatment of the terrorists in a way that reflects our values but also the fact that we are at 
war. 

I think our colleagues need to be reminded of legislation which we passed in December of 2005, known as the De-
tainee Treatment Act. When people come here and suggest that we are stripping all legal rights from terrorists who are 
detained at Guantanamo Bay, they are simply flying in the face of the Detainee Treatment Act that we passed in De-
cember 2005, which provides not only a review through a combatant status review tribunal, with elaborate procedures 
to make sure there is a fair hearing, but then a right to appeal to the District of Columbia Circuit Court of Appeals, not 
only to make sure that the right standards were applied_that is, whether the military applied the right rules to the 
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facts_but also to attack the constitutionality of the system should they choose to do so. So those who claim we are sim-
ply stripping habeas corpus rights are simply flying in the face of the facts as laid out in the Detainee Treatment Act. 

Now, the question may be: Are we going to provide what the law requires? Are we going to provide additional 
rights and privileges that some would like to confer upon these high-value detainees located at Guantanamo Bay? But 
the fact is, to do what the proponents of this amendment propose would be to divert our soldiers from the battlefield and 
to tie their hands in ways with frivolous litigation and appeals. And the last thing that I would think any of us would 
want to do would be to provide an easy means for terrorists to sue U.S. troops in U.S. courts, particularly when it is not 
required by the Constitution, laws of the United States, not mandated by the Supreme Court, and we have provided an 
adequate substitute remedy, which I believe is entirely consistent with the U.S. Supreme Court's decisions in this area. 

We have provided an avenue or a process by which these detainees can have their rights protected, such rights as 
they have being unlawful combatants attacking innocent civilians. America is conferring rights upon them that we do 
not have to confer, but we are conferring them because we believe there ought to be a fair process and we ought to be 
consistent with our Constitution and with the decisions of the U.S. Supreme Court.  [*S10362]  

The last thing I would think any of us would want to do would be to tie the hands of our soldiers to permit terrorists 
to sue U.S. troops in Federal court at will. 

The PRESIDING OFFICER (Mr. Ensign). The Senator's time has expired. 

The Senator from Missouri is recognized. 

Mr. BOND . Mr. President, I ask unanimous consent for 10 minutes from Senator Warner's side on the bill. 

The PRESIDING OFFICER. Without objection, it is so ordered. 

Mr. BOND . Mr. President, I appreciate the opportunity to talk generally about the bill. I have already spoken about 
the importance of not affording habeas corpus to the unlawful combatants when they have more protections than inter-
national law requires, or than any other country provides. 

Speaking on the bill, for the last 5 years, our most important job has been to protect our families from another ter-
rorist attack. 

Our children, our mothers, fathers, grandparents, and grandchildren_none of them deserved to die in the 9/11 at-
tacks; none deserve to die in another terrorist attack. That is why we are doing everything we can to protect our families 
by stopping terrorists, capturing them, learning their secrets, foiling their plots, and bringing the terrorists to justice. 

Through our hard work, there has not been another direct attack on U.S. soil since 9/11. We have worked hard to 
prevent and stop attacks in the last 5 years and must continue to prevent future attacks. We dramatically boosted airport 
and airline security. We hired new airport screeners, implemented new checks, and even put armed agents on flights 
where necessary. 

We added thousands of new FBI agents, thousands of new intelligence officers, and increased their budgets by bil-
lions to provide new armies against terrorism. 

We passed the PATRIOT Act to provide the tools needed to discover terrorist plots and stop them. We reorganized 
our intelligence agencies to bring a single focus and purpose against terrorism. 

We tore down the walls between law enforcement and intelligence to get terror planning and plot information to 
authorities as quick as possible. 

All of this is going on as I speak, as we sleep at night, as our children go to school, we are fighting the war on ter-
rorism. 

The President recently highlighted some of the successes we have had because of our terror fighting tools and ef-
forts. He recounted how we have captured terrorists, used new tools to learn their secrets, captured additional terrorists, 
connected the dots of their conspiracies, and foiled their terror attack plans. 

But now some want to tie the hands of our terror fighters, they want to take away the tools we use to fight ter-
ror_handcuff us, hamper us_in our fight to protect our families. 

It's not new, really. Partisans have slowed our efforts to fight terror every step of the way. 
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Many on the other side voted against the PATRIOT Act. 

Many blocked reauthorization of the PATRIOT Act for months. The Democrat Leader actually boasted, "We killed 
the PATRIOT Act." 

Thank Heavens that wasn't true. Now, I know that they all love our country. They are not unpatriotic. They just 
don't understand the terrorist enemies we face. 

These critics are not willing to do what is necessary to protect fully our families from terrorists. 

You don't have to take my word for it, just look at their record over the last 5 years. Whether or not you would say 
terror war critics have a weak record on terror, they have certainly tried to block, slow down, and take away our terror 
fighting tools. 

Some congressional Democrats voted to cut and run from Iraq. Nothing would embolden terrorists more than to see 
the U.S. turn tail and run home. 

Osama bin Laden cited America quitting Somalia, and failing to respond to the U.S.S. Cole bombing, as signs of 
U.S. weakness and vulnerability. We all know what happened later. 

Democrats in the Senate have blocked the appointment of senior anti-terror officials. The 9/11 commission report 
recommended better coordination between law enforcement and intelligence officials. Only last week did Democrats 
stop blocking the appointment of the senior Justice Department official for National Security. 

Partisans readily spread classified information leaked to the public or the media. They call news conferences to 
highlight cherry-picked intelligence information, or quote newspaper articles betraying our Nation's secret terror fight-
ing programs. Don't they think this encourages the enemy or demoralizes our troops or allies? 

Some propose to handcuff our ability to discover terrorist plots. They propose to make it hard to listen in on a po-
tential terrorist calling from a foreign country, or to a foreign country to discuss terror plans. 

If al-Qaida calls in, we ought to be listening. That is authorized under the Constitution. The Constitution clearly 
gives the President the power to intercept phone calls under the foreign intelligence exception in the amendment. 

In my meetings with intelligence officials both abroad and here at home I have heard repeatedly how the disclosure, 
not only of classified information, but also of our interrogation techniques, are extremely damaging. 

Our personnel have encountered enemy combatants trained to resist disclosed interrogation techniques thanks to 
leakers in our media. 

If we lay out precisely the techniques that will be used and we print them in the Federal Register, they will be in an 
al-Qaida training manual within 48 hours. 

I'm pleased that with the current Military Commissions legislation moving forward, we have clarified our strict ad-
herence to standards that forbid torture in any way, shape or form and we are allowing our CIA to move forward with a 
humane interrogation program whose techniques will not be published in the Federal Register, or even worse, in another 
newspaper disclosure. 

Critics support trial procedures that would give terrorists secret intelligence information. 

Why on Earth would we hand over classified evidence and information to terrorists so that information could be 
used against us in the future? 

Remember the 1993 World Trade Center bombing? The prosecution of terror suspects there involved giving over 
200 names of terror suspects to the attorneys representing the terrorists. They gave them that in a trial, and some months 
later, after an investigation of the bombings in Africa, we captured the al-Qaida documents which had all of that infor-
mation that had been given to the attorneys. So once you give it to a detainee or the detainee's attorney, you can count 
on it getting out. 

One other thing is important. Some would propose exposing our terror fighters to legal liability. They oppose giv-
ing our terror fighters certainty and clarity in how to go about their jobs. They leave them vulnerable to prosecution and 
handcuff their efforts and leave the rest of us vulnerable to terror plots that went undiscovered. 
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Right now, these people are worried and they are buying insurance. People who are trying to carry out the very 
important intelligence missions of the United States, if they ask any questions, or if they don't give them four square 
meals a day and keep them in a comfortable motel, they are afraid they are going to get sued. We need to give protec-
tion to the people who are operating within the law as we are laying it out to make sure they don't cross over the line. 

The problem we have is that if the critics take away the valuable tools we have in breaking apart terror plots, we are 
going to be significantly less safe. As the President said, the CIA interrogation program has already succeeded in 
breaking apart terror conspiracies and preventing several terror attacks. Critics within the program are preventing us 
from punishing terrorists and gaining valuable information that could prevent future attacks. 

One thing I, along with the President and my Republican colleagues, share with the war critics is a strong opposi-
tion to torture. It is abhorrent, evil, and has no place in the world. What I oppose is how terror war critics would go soft 
on terror suspects, allowing them comforts they surely don't deserve. 

Critics are being tough on targets. Terrorists argue that we should treat them like prisoners of war under the  
[*S10363]  
Geneva Conventions. Article 72 of the Geneva Conventions on treatment of prisoners of war says POWs shall be al-
lowed to receive parcels containing foodstuffs. Is that what critics think the 9/11 Commission conspirators deserve? 
Cookie care packages? 

Article 71 says POWs shall be allowed to send and receive letters and cards. Is that what opponents of the bill be-
lieve people who conspire to cut off our heads deserve_letters from home? "Mail call Ramzi bin al-Shibh." 

Article 60 requires us to grant all POWs monthly advances of pay. It even says how much: below sergeant, 8 Swiss 
francs; officers, 50 Swiss francs; generals, 75 Swiss francs. 

Do the critics think Khalid Sheik Mohammed deserves 50 Swiss francs or 75? 

Critics of being tough on terrorists say that we should adhere to international standards of decency. Where was the 
decency when international troops withdrew without a fight from Srebenica, Bosnia allowing the genocide of its men 
and boys? 

Where was the decency when the U.N. allowed Sudan, guilty of genocide in Darfur, to serve on the Human Rights 
Commission, and allowed Cuba to help monitor international human rights? This was neither moral nor decent. 

Some say that the tough treatment we are debating will lead to bad treatment of America's soldiers in the future. 
That is a close cousin to the argument that if we leave the terrorists alone they will stop attacking us, or that America 
made them do it. 

Do we need a reminder of how badly they are already treating us? The Wall Street Journal reporter kidnapped by 
terrorists, Daniel Pearl, had his head cut off long before the criminal acts of Abu Grahib or news of the CIA prisons. 

The charred bodies of our Special Forces dragged through the streets of Mogadishu tell us what the vague standards 
of the Geneva Convention got us. 

As I said before, I support a torture ban. I also support provisions that clearly ban cruel, inhuman treatment or in-
tentionally causing great suffering or serious injury. These are serious felonies, as they should be. But what we cannot 
do is give up tough treatment short of this that protects our families from attack. 

What do critics think would happen if we went soft on terrorists? Would they be satisfied with only name, rank and 
serial number? Would they have us say to our terror suspects, "Oh gosh darn, I was so hoping you would willingly tell 
us your terror plots. Oh well, here's your 50 Swiss franc advance pay, don't eat too much from your cookie care package, 
we've scheduled a dentist appointment for you for Tuesday." 

Of course not, that would be absurd to think that terrorists will willingly tell us their plots. Terror war critics have 
been watching too many Law and Order TV shows if they think some hokey good cop_bad cop law enforcement ap-
proach will work on al-Qaida. 

These people flew airplanes into buildings for heaven's sake, or should I say for hell's sake. 

America must fight with honor. We must fight from the moral high ground. 
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But do not tell me we lack a moral basis for our fight against terror. Show me someone who doubts America's 
moral basis in this fight against terror and I will show you someone who has lost their own moral compass. 

The compass of America's future points to this bill. We live in an age where we must fight terror. To win, we must 
fight tough in that fight against terror. We must give our terror fighters the tools they need and the protections they re-
quire to protect our families from terror. 

We cannot fall into the traps our terror war critics suggest: handcuffing our law enforcement and intelligence agents, 
blocking our terror fighting leadership, releasing and spreading our terror war secrets, giving terror suspects our terror 
fighting methods and techniques, granting terrorists overly-comfortable protections, going soft on terrorists who hold 
the secrets of their plots, their attacks. 

Our agents deserve better, our soldiers deserve better, our families deserve better. 

To start where I began, this is what all our efforts are about. Protecting our vulnerable families. Protecting our chil-
dren, protecting our mothers and fathers, protecting grandparents and grandchildren. None of the vulnerable it protects 
deserved to die in the 9/11 attacks, and none deserve to die again in another terrorist attack. 

I urge my colleagues to support this legislation. 

Mr. WARNER . Mr. President, we are anxious to move to a vote on the Specter amendment to accommodate a 
number of colleagues. Therefore, I urge that the remaining time on the Specter amendment under the control of Senator 
Specter, and the time in opposition under my control, be now utilized by colleagues, such that we can move to that vote. 

The PRESIDING OFFICER. The Senator from Michigan is recognized. 

Mr. LEVIN. That is not a unanimous consent request, is it? 

Mr. WARNER. No. 

Mr. LEVIN. We have three Senators who have been allocated time specifically, and that time may be used relative 
to the amendment or in general debate on the bill. I will not agree to any restriction on the use of time that the Senator 
has been allocated. 

Mr. WARNER. I recognize that. It is in our mutual interests to the move ahead on the bill. There will be time after 
the vote for Senators to speak. You have 18 minutes on the bill. I have 47 under my control on general debate. 

The PRESIDING OFFICER. The Senator from California is recognized. 

Mr. WARNER . Mr. President, the time for the Senator from California is under which category? 

The PRESIDING OFFICER. General debate time. 

Mrs. FEINSTEIN . Mr. President, I strongly believe the true test of a nation comes when we face hard decisions 
and hard times. It is really not the easy decisions that test our character and our commitment to fundamental principles 
and values. It is when the easy answer is not the right answer, but is politically expedient. 

We face one of those times right now. The war against terror has challenged our country to fight a nontraditional 
enemy_one that is not part of any State or military. The enemy does not wear a uniform, it has no code of ethics, and it 
relishes in the killing of innocents. It strikes in cowardly ways. They have also challenged us as to whether we can con-
tinue during this period in fighting this enemy to abide by the bedrock of our justice system, the Constitution. 

Before us on the floor of the Senate is a bill to address how our country will interpret the Geneva Conventions, and 
how we will treat those we apprehend and detain in this nontraditional, asymmetric war. 

I truly believe that how we answer these challenges will not only test our commitment to our Constitution, but it 
will also test our very foundation of justice. It sends a message, also, to other countries_a message that will ultimately 
dictate how our soldiers and personnel are treated should they be captured by others. 

Earlier this month, a bipartisan group of Senators worked together to develop a solution to these complex issues, 
and the Armed Services Committee reported a compromise military commissions bill to the Senate by a vote of 15 to 9. 

Unfortunately, that is not the bill that is before this body today. Instead, House and Senate Republicans met with 
the White House and made changes that significantly altered the impact of this legislation and changed the bill in such a 
manner that I cannot at present support its passage without substantial amendment. 
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I do not believe the bill before us is constitutional. It is being rushed through a month before a major election in 
which the leadership of this very body is challenged. 

The first of my concerns is the issue of habeas corpus. I very much support the amendment offered by the chairman 
of the Judiciary Committee. The bill before us eliminates a basic right of the American justice system, and that is the 
right of habeas corpus review. It is constitutionally provided to ensure that innocent people are not held captive or held 
indefinitely. 

Habeas corpus has been a cornerstone of our legal system. It goes back, as it has been said, to the days of the 
Magna Carta. Our Founding Fathers enshrined this right in the Constitution because they understood mistakes happen 
and there is need for someone to appeal a mistake or a wrong conviction. 

Just a few weeks ago, a man named Abu Bakker-Qassim, who was held at  [*S10364]  
Guantanamo, described how he was held for years, even though he had never been a terrorist or a soldier. He was never 
even on a battlefield. He had been sold by Pakistani bounty hunters to the United States military for $5,000. Qassim 
said it was only because of the availability of habeas corpus that this mistake was able to be corrected. That is why 
Senator Specter's amendment is right. 

If innocent people are at Guantanamo_and they presumably are and have been_or if abuses are taking place_and its 
likely some have_there must be an avenue to address these problems. Eliminating habeas corpus rights is a serious mis-
take and it will open the door to other efforts to remove habeas corpus. 

Next, I am very concerned about the ability to use coerced testimony. This will be the first time in modern history 
that United States military tribunals will be free to admit evidence that was obtained through abusive tactics so long as 
the judge determines it is reliable and relevant or so long as it was obtained before December 30, 2005. 

We have heard from countless witnesses that coerced testimony is inherently unreliable. We don't want to send the 
message that coercion is an acceptable tactic to use on Americans as well. 

The fact is we had testimony in the Judiciary Committee from the head of all of the Judge Advocate Corps who 
said they did not believe torture worked. 

I am very concerned about the definition of torture and the lack of clarity on cruel and inhumane treat-
ment_especially combined with giving the President discretion to decide what he believes interrogation methods are 
permissible. 

We have already seen through press reports that this administration pushes the boundaries on allowable interroga-
tion techniques and these abuses cannot continue. 

Finally, I am concerned about the rules for what evidence may be used to convict someone and then their limited 
ability to have a court review their case. 

If one is not allowed to know what the basis of conviction was and then is only given limited judicial review of 
their conviction, how can we be confident that we are not holding innocent people who were caught in the wrong place 
at the wrong time_such an outcome severely harms our standing in the global community. 

I believe these issues are too important for us to rush through a bill of this magnitude. 

These are difficult times and difficult issues. However, I do not believe the expediency of the moment or the politi-
cal winds of an impending election should lead us to abandon our core values as a Nation. 

The Founding Fathers created specific constitutional limitations. And since that time the United States has been at 
the forefront of demanding humane treatment of all people. We must not turn our back on these fundamental principles. 

I am disappointed to be voting against this bill. I had hoped a real bipartisan compromise could be reached. 

The PRESIDING OFFICER. The Senator's time has expired. Who yields time? 

Mr. SPECTER . Mr. President, I yield 10 minutes to the distinguished Senator from Oregon. 

The PRESIDING OFFICER. The distinguished Senator is recognized for 10 minutes. 

Mr. SMITH . Mr. President, this is a most difficult issue we are engaged in. We are arguing about what I believe is 
a cornerstone principle of the rule of law, and that is the issue of habeas corpus. 
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I know this is an unusual war, and I don't know its duration. No one fully does. But I do know if we are going to be 
true to our Constitution and to the rule of law, we have to be true to that law. 

I have traveled as a Senator all over this globe and have spoken with great pride about our rule of law and the supe-
riority of democracy to other means of government. While I support this bill in providing due process for these detain-
ees, I rise because I am concerned about the provisions relating to habeas corpus. 

I am reminded of the words of Thomas Jefferson who once said: 

The habeas corpus secures every man here, alien or citizen, against everything which is not law, whatever shape it 
may assume. 

On another occasion he said: 

I would rather be exposed to the inconveniences attending too much liberty than to those attending too small a de-
gree of it. 

What we are talking about is section 7 of this bill, which will further strip the Federal courts of jurisdiction to hear 
pending Gitmo cases as it applies to all pending and future cases. Had this proposal been law earlier this year, the Su-
preme Court may not have had jurisdiction to hear the Hamdan case, which is what brings us here today. 

At the heart of the habeas issue is whether the President should have the sole authority to indefinitely detain 
unlawful enemy combatants without any judicial restraints. Congress will provide the President with this unilateral au-
thority by enacting legal restrictions aimed at stripping courts of jurisdiction to hear habeas claims. In doing so, the 
President does not have to show any cause for detaining an individual labeled an "unlawful enemy combatant." 

Stripped of jurisdiction by recent legislation, U.S. courts will not have the ability to hear an individual's request to 
learn why he is even being detained. Providing detainees with the right to ask a court to evaluate the legality of their 
detention I believe would not cost U.S. lives. However, it will test American laws. 

Claims have been made that providing detainees the right to hear why they are being detained necessitates provid-
ing them with classified information. I do not believe this to be true. Similar to the military commission legislation, it 
would only allow a judge or an attorney with security clearance to see the evidence against the defendant to evaluate its 
reliability and probative value. 

Permanent detention of foreigners without reason damages our moral integrity regarding international rule of law 
issues. To quote: "History shows that in the wrong hands, the power to jail people without showing cause is a tool of 
despotism." A responsibility this Nation has always assumed is to ensure that no one is held prisoner unjustly. 

Stripping courts of their authority to hear habeas claims is a frontal attack on our judiciary and its institutions, as 
well as our civil rights laws. Habeas corpus is a cornerstone of our constitutional order, and a suspension of that right, 
whether for U.S. citizens or foreigners under U.S. control, ought to trouble us all. It certainly gives me pause. 

The right to judicial appeal is enshrined in our Constitution. It is part and parcel of the rule of law. The Supreme 
Court has described the writ of habeas corpus as "the fundamental instrument for safeguarding individual freedom 
against arbitrary and lawless State action." 

Some of the darkest hours in our Nation's history have resulted from the suspension of habeas corpus, notably the 
internment of Japanese Americans during World War II. 

Obviously, I am not here to question the wisdom of Abraham Lincoln. We have had no wiser President. But one of 
the most controversial decisions of his administration was the suspension of habeas corpus for all military-related cases, 
ignoring the ruling of a U.S. circuit court against this order. He, in fact, I believe, if my memory of history serves me, 
imprisoned the entire Maryland Legislature because of their attempts to secede from the Union. He did it. It happened. 
It is not necessarily the proudest moment of his administration. But it is something that has been raging with contro-
versy ever since. 

Habeas petitions are not clogging the courts and are not frivolous. The administration claims that the approximately 
200 pending habeas claims are clogging our courts and are for the most part frivolous. These petitions are not an undue 
administrative burden. Judges always have the discretion to dismiss frivolous claims, and indefinite detainment of a 
foreigner without showing cause, Mr. President, is not frivolous. 
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I suppose what brings me to the floor today is my memory of my study of the law. While I was in law school, I was 
particularly taken with the study of the Nuremberg trials. The words of  [*S10365]  
Justice Robert H. Jackson inspired me then and inspire me still. He was our chief counsel for the allied powers. What he 
said on that occasion in his closing address to the international military tribunal is an inspiration. Said he: 

That four great nations, flushed with victory and stung with injury stay the hand of vengeance and voluntarily sub-
mit their captive enemies to the judgment of the law is one of the most significant tributes that Power has ever paid to 
Reason. 

On the fairness of the Nuremberg proceedings, he said in his closing statement: 

Of one thing we may be sure. The future will never have to ask with misgiving, what could the Nazis have said in 
their favor. History will know that whatever could be said, they were allowed to say. They have been given the kind of a 
Trial which they, in the days of their pomp and power, never gave to any man. But fairness is not weakness. The ex-
traordinary fairness of these hearings is an attribute to our strength. 

I simply feel this particular provision in this bill ought to be taken out. We ought not to suspend the writ of habeas 
corpus. We should go the extra mile, not as a sign of weakness, but as evidence of our strength. 

I intend to vote for the underlying bill and ultimately will leave the judgment of its constitutionality without habeas 
to the judgment of the judiciary, but I believe we are called upon to go the extra mile to show our strength and not our 
weakness, and ultimately our Nation will be stronger if we stand by the rule of law. 

I yield the floor. 

The PRESIDING OFFICER. The Senator from Pennsylvania. 

Mr. SPECTER . Mr. President, I thank the distinguished Senator from Oregon for those very cogent remarks, espe-
cially in the context of additional Republican support, stated bluntly, and in light of more moderate Republican support. 

I yield the floor. 

The PRESIDING OFFICER. The Senator from Michigan. 

Mr. LEVIN . Mr. President, the Democratic leader has yielded 2 minutes of his leadership time to me. I ask unani-
mous consent that I be allowed to proceed on that basis. 

The PRESIDING OFFICER. Without objection, it is so ordered. 

Mr. LEVIN . Mr. President, I support the Specter-Leahy amendment on the writ of habeas corpus. The habeas cor-
pus language in this bill is as legally abusive of the rights guaranteed in the U.S. Constitution as the actions at Abu 
Ghraib, Guantanamo, and the CIA's secret prisons were physically abusive of the detainees themselves. 

The Supreme Court has long held that all persons inside the United States, including lawful permanent residents 
and other aliens, have a constitutional right to the writ of habeas corpus. Yet, this provision purports to apply even to 
aliens who are detained inside the United States, including lawful permanent residents. 

Unlike the provision that was included in the Detainee Treatment Act last year, this court-stripping provision would 
apply on a world-wide basis, not just at Guantanamo. It would apply to detainees of all Federal agencies, not just the 
Department of Defense. It would attempt to expressly strip the courts of jurisdiction over all pending cases. 

This provision goes beyond stripping the courts of habeas corpus jurisdiction. It also prohibits the U.S. courts from 
hearing or considering "any other action against the United States or its agents relating to any aspect of the detention, 
treatment, or trial" of an alien detainee. As a result, this provision would leave many detainees without any alternative 
legal remedy at all, even after released, even if there is every reason to believe that the detention was in error, and even 
if the detainee was tortured or abused while in U.S. custody. 

For example, the Canadian Government recently concluded, after a comprehensive review, that one of its citizens 
had been handed over by U.S. authorities to a foreign country which subjected him to torture and cruel and inhuman 
treatment, without any evidence that he was an enemy combatant or that he supported any terrorist group. Under this 
habeas corpus court-stripping provision, this individual would have no legal remedy in the U.S. courts even after he was 
finally released from illegal detention, unless the United States acknowledges that it made a mistake when it determined 
that he was an enemy combatant. 

AE 28 (Hamdan)
Page 82 of 353



Page 23 
152 Cong Rec S 10354, * 

The fundamental premise of last year's Detainee Treatment Act, DTA, was that we could restrict future habeas 
corpus suits, because we were providing an alternative course of access to the courts. 

The language in the bill before us would deprive many detainees of the right to file a writ of habeas corpus without 
providing any alternative form of relief. For example: The provision applies on a worldwide basis, not just at Guan-
tanamo. DOD detainees outside Guantanamo do not have access to Combatant Status Review Tribunals_CSRTs_so 
they can't get to court to review CSRTs. Because this bill would deprive them of the writ of habeas corpus or any other 
legal remedy, they would have no access to the courts at all. 

The provision applies to detainees of all Federal agencies, not just DOD. Detainees of other Federal agencies do not 
get CSRTs, so they can't get to court to review CSRTs. Because this bill would deprive them of the writ of habeas cor-
pus or any other legal remedy, they would have no access to the courts at all. 

The provision even applies to lawful resident aliens who are detained and held inside the United States. Because 
this bill would deprive them of the writ of habeas corpus or any other legal remedy, they would have no access to the 
courts at all. 

Even in cases where DOD regulations provide detainees a right to Combatant Status Review Tribu-
nals_CSRTs_such tribunals may not be an adequate substitute for judicial review under a writ of habeas corpus. CSRTs 
are permitted to use coerced testimony, hearsay evidence, and evidence that is never disclosed to the accused. Detainees 
before those status review tribunals are denied access to witnesses and documents needed to rebut allegations made by 
the government. Courts reviewing CSRT determinations are not authorized to make an independent determination 
whether there is a lawful basis for the detention. 

The court stripping provision in the bill does more than just eliminate habeas corpus rights for detainees. It also 
prohibits the U.S. courts from hearing or considering "any other action against the United States or its agents relating to 
any aspect of the detention, treatment, or trial" of an alien detainee. 

A separate provision in the bill adds that no person_whether properly held as an alien detainee or not_may invoke 
the Geneva Conventions as a source of rights in any court of the United States. Other provisions establish new defenses 
for individuals who may be accused of violating standards for the treatment of detainees under U.S. and international 
law. 

Taken together, these provisions do not just deprive detainees of the ability to challenge the basis on which they 
have been detained_they are an effort to insulate the United States from any judicial review of our treatment detainees, 
an effort to ensure that there will be no accountability for actions that violate the laws and the standards of the United 
States. 

Last year, this Congress took an important stand for the rule of law by enacting the Detainee Treatment Act, which 
prohibits the cruel, inhuman or degrading treatment of detainees in the custody of any U.S. agency anywhere in the 
world. That landmark provision is at risk of being rendered meaningless, if we establish rules ensuring that it can never 
be enforced. 

Earlier this month, we received a letter from three retired Judge Advocates General, who urged us not to strip the 
courts of habeas corpus jurisdiction. That letter, signed by Admiral Hutson, Admiral Guter, and General Brahms, stated: 

We urge you to oppose any further erosion of the proper authority of our courts and to reject any provision that 
would strip the courts of habeas jurisdiction. 

As Alexander Hamilton and James Madison emphasized in the Federalist Papers, the writ of habeas corpus embod-
ies principles fundamental to our nation. It is the essence of the rule of law, ensuring that neither king nor executive 
may deprive a person of liberty without some independent review to ensure that the detention has a reasonable basis in 
law and fact. That right must be preserved. Fair hearings do not jeopardize our security. They are what our country 
stands for. 

We have received similar letters from nine distinguished retired Federal  [*S10366]  
judges, from hundreds of law professors from around the United States, and from many others. 

If we don't strike this court-stripping language in the bill before us, if instead of Congress being a check on exces-
sive executive power, Congress attempts to write a blank check to the executive branch, our expectation is that the 
courts will find this provision to be a legislative excess and strike it down as unconstitutional. We have a chance to do 
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the right thing and not just to rely on the courts. This body is the body of last resort legislatively when it comes to pro-
tecting that great writ of habeas corpus which is in the Constitution. I hope we live up to that responsibility today. 

Mr. BYRD . Mr. President, the military commissions bill before us would strip from the U.S. Constitution of one of 
its most precious protections: the writ of habeas corpus. The Great Writ. The bill would deny those who are detained 
indefinitely_even those who may be innocent_the opportunity to challenge their detention in court. 

Habeas corpus is a procedure whereby a Federal court may review whether an individual is being improperly de-
tained. The concept of habeas corpus is deeply rooted in the English common law and was specifically referenced in the 
Magna Carta of 1215, which stated: 

No Freeman shall be taken, or imprisoned, or be disseised of his Freehold, or Liberties, or free Customs, or be out-
lawed, or exiled, or any otherwise destroyed; nor will we pass upon him, nor condemn him, but by lawful Judgment of 
his Peers, or by the Law of the Land. 

The legal procedure for issuing writs of habeas corpus was codified by the English Parliament in response to con-
cerns by the British people that no monarch should be permitted to hold innocent people against their will without due 
process of law. 

It is precisely because the Founders of the United States feared elimination of the writ that, when they enumerated 
the powers of the Congress in the very first article of the U.S. Constitution, they included specific reference to the writ 
of habeas corpus and sought to protect it. The language they included in article I, section 9, clause 2 of the Constitution, 
also known as the "Suspension Clause," reads as follows. It states: 

The Privilege of the Writ of Habeas Corpus shall not be suspended, unless when in Cases of Rebellion or Invasion 
the public Safety may require it. 

I wonder whether those who drafted the provision in this bill to eliminate habeas corpus have read this clause of the 
Constitution. Inconceivably, the U.S. Senate is being asked to abolish a fundamental right that has been central to de-
mocratic societies, including our own, for centuries. The outrageous provision we debate today could imprison indefi-
nitely, without access to the courts, not just suspects picked up overseas but even those taken into custody on U.S. soil. 

Some persons detained at Guantanamo may be terrorists guilty of plotting against the people and the Government 
of these United States. Of course terrorists must be properly detained and prosecuted for their evil deeds. But some de-
tainees may be innocent. Some may be persons simply swept up because they were in the wrong place at the wrong time. 
How can we know which truly deserve to be held and tried as enemy combatants if we abolish the legal right of the in-
carcerated to fairly challenge their detention in court? 

The provision in the bill before us deprives Federal courts of jurisdiction over matters of law that are clearly en-
trusted to them by the Constitution of the United States. The Constitution is clear on this point: The only two instances 
in which habeas corpus may be suspended are in the case of a rebellion or an invasion. We are not in the midst of a re-
bellion, and there is no invasion. It is notable that those who drafted the Constitution deliberately used the word "sus-
pended." They did not say that habeas corpus could be forever denied, abolished, revoked, or eliminated. They said that, 
in only two instances, it could be "suspended," meaning temporarily. Not forever. Not like in this bill. 

How can we, the U.S. Senate, in this bill abolish habeas corpus by approving a provision that so clearly contravenes 
the text of the Constitution? Where is our respect for the checks and balances that were built into our system by the 
Framers? They included an explicit prohibition against blanket suspension of the writ of habeas corpus precisely to pro-
tect innocent persons from being subject to arbitrary and unfair action by the state. 

This flagrant attempt to deny a fundamental right protected by the Constitution reveals how White House and Pen-
tagon advisers continue to chip away at the separation of powers. They relentlessly pursue their dangerous goal of con-
solidating power in the hands of the Executive at the expense of the Congress, the judiciary, and, sadly, the People. 
How can we even contemplate such an irresponsible and dangerous course as this de facto canceling of the writ of ha-
beas corpus. 

The Constitution of the United States is a time-tested contract between our people and their Government, for which 
thousands of American military men and women have died. Why would we seek to violate its terms? Aren't we fighting 
the terrorists precisely to preserve individual liberties and the rule of law? If we as a people jettison the very democratic 
ideals that have made our Nation great and we become, instead, exactly like those whom we seek to imprison_standing 
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for nothing and capable of anything_then what are we fighting for? And if we indefinitely and illegally detain innocent 
parties of other nations, with what credibility can we request that they release our own? 

Mr. President, I ask my colleagues to join me in support of the amendment that has been offered to preserve the 
writ of habeas corpus. 

Mr. REID . Mr. President, I have received a letter from over 100 law professors and other distinguished citizens 
expressing their opposition to the habeas corpus provisions in the military tribunal bill. They urge support for the Spec-
ter-Leahy amendment to remedy that flaw. I ask unanimous consent that the letter be printed in the Record. 

There being no objection, the material was ordered to be printed in the Record, as follows: 
  
                               Hon. Bill Frist, 
  
                Majority Leader, U.S. Senate, Washington, DC. 
  
                             Hon. Dennis Hastert, 
  
              Speaker, House of Representatives, Washington, DC. 
  
                               Hon. Harry Reid, 
  
               Democratic Leader, U.S. Senate, Washington, DC. 
  
                              Hon. Nancy Pelosi, 
  
         Democratic Leader, House of Representatives, Washington, DC. 

Dear Senator Frist, Senator Reid, Speaker Hastert and Rep. Pelosi: We agree with the views set forth in the undated 
letter sent this month to Members of Congress from Judge John J. Gibbons, Judge Shirley M. Hufstedler, Judge Na-
thaniel R. Jones, Judge Timothy K. Lewis, Judge William A. Norris, Judge George C. Pratt, Judge H. Lee Sarokin, 
Judge William S. Sessions, and Judge Patricia M. Wald. 

These nine distinguished, retired federal judges expressed deep concern about the lawfulness of a provision in the 
Military Commissions Act of 2006 stripping the courts of jurisdiction to test the lawfulness of Executive detention out-
side the United States. 

This matter is even more urgent now. The provision would eliminate habeas for all alleged alien enemy combatants, 
whether lawful or unlawful, even if they are detained in the United States. 

We concur with the request made by the judges that Congress remove the provision stripping habeas jurisdiction 
from the proposed Military Commissions Act. 

Respectfully, (100 Signatures) 

The PRESIDING OFFICER. Who yields time? 

Mr. GRAHAM . Mr. President, how much time is remaining? 

The PRESIDING OFFICER. On which side? 

Mr. GRAHAM. On the Warner side. 

The PRESIDING OFFICER. Senator Warner has 4 minutes in opposition to the Specter amendment. 

Mr. WARNER . Mr. President, I yield that to the Senator from South Carolina. 

The PRESIDING OFFICER. The Senator is recognized for 4 minutes. 

Mr. GRAHAM . Mr. President, this has been a very spirited debate and I am going to give you a spirited answer to 
what I am proposing with my vote. No. 1, my moral compass is very much intact, and when people mention moral 
compasses and the conscience of the Senate, I am going to sleep very good casting my vote. I think I have a decent 
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moral compass about what we should be doing to people: What is humane, what is not; what is right, what is wrong. I 
have tried to balance the interests of our troops and the interests  [*S10367]  
of our country when it comes to dealing with people who find themselves in our capture. 

Why not habeas for noncitizen, enemy combatant terrorists housed at Gitmo? No. 1, the whole Congress has agreed 
prospectively habeas is not available; the Detainee Treatment Act will be available. The only reason we are here is be-
cause of the Hamdan decision. The Hamdan decision did not apply to the Detainee Treatment Act retroactively, so we 
have about 200 and some habeas cases left unattended and we are going to attend to them now. 

Why do we_I and others_want to take habeas off the table and replace it with something else? I don't believe judges 
should be making military decisions in a time of war. There is a reason the Germans and the Japanese and every other 
prisoner held by America have never gone to Federal court and asked the judge to determine their status. That is not a 
role the judiciary should be playing. They are not trained to make those decisions. 

Under the Geneva Conventions article 5, the combatant tribunal requirement is a military decision. So I believe 
very vehemently that the military of our country is better qualified to determine who an enemy combatant is over a 
Federal judge. That is the way it has been, that is the way it should be and, with my vote, that is the way it is going to 
be. 

What is the problem? Why am I worried about having Federal judges turning every enemy combatant decision into 
a trial? In 1950 the Supreme Court, denying habeas rights to German and Japanese prisoners, said: 

Such trials would hamper the war effort and bring aid and comfort to the enemy. 

I agree with that. 

They would diminish the prestige of our commanders not only with enemies, but wavering neutrals. 

I agree with that. 

It would be difficult to devise a more effective fettering of a field commander than to allow the very enemies he has 
ordered to reduce to submission to call him to account in his own civil courts and divert his efforts and attention from 
the military offensive abroad to the legal defensive at home. 

I agree with that. That is why we shouldn't be doing habeas cases in a time of war. Nor is it unlikely that the result 
of such enemy litigiousness would be conflict between judicial and military opinion_highly comforting to the enemies 
of the United States. 

These trials impede the war effort. It allows a judge to take what has historically been a military function. 

What I am proposing for this body and our country is to allow the military to do what they are best at doing: con-
trolling the battlefield. Let them define who an enemy combatant is under the Geneva Conventions requirements, under 
the Combatant Status Review Tribunal system, which is Geneva Conventions compliant, in my opinion, and let the 
Federal courts come in after they made their decision to see if the military applied the correct law, the procedures were 
followed, and the evidence justifies the decision of the military. 

To substitute a judge for the military in a time of war to determine something as basic as who our enemy is is not 
only not necessary under our Constitution, it impedes the war effort, it is irresponsible, it needs to stop, and it should 
never have happened. I am confident Congress has the ability, if we choose to redefine the rights of an enemy combat-
ant, noncitizen_what rights they have in a time of war and what has happened. 

The PRESIDING OFFICER. The Senator's time has expired. 

Mr. GRAHAM . Mr. President, I will ask unanimous consent to have printed in the Record, if I may, examples of 
the habeas petitions filed on behalf of detainees against our troops. 

There being no objection, the material was ordered to be printed in the Record, as follows: 
  
          Examples of Habeas Petitions Filed of Behalf of Detainees 

1. Canadian detainee who threw a grenade that killed an Army medic in firefight and who comes from family with 
longstanding al Qaeda ties moves for preliminary injunction forbidding interrogation of him or engaging in "cruel, in-
human, or degrading" treatment of him (n.b. this motion was denied by Judge Bates). 
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2. "Al Odah motion for dictionary internet security forms"_Kuwaiti detainees seek court orders that they be pro-
vided dictionaries in contravention of GTMO's force protection policy and that their counsel be given high-speed inter-
net access at their lodging on the base and be allowed to use classified DoD telecommunications facilities, all on the 
theory that otherwise their "right to counsel" is unduly burdened. 

3. "Alladeen_Motion for TRO re transfer"_Egyptian detainee who Combatant Status Review Tribunal adjudicated 
as no longer an enemy combatant, and who was therefore due to be released by the United States, files motion to block 
his repatriation to Egypt. 

4. "Paracha_Motion for PI re Conditions"_Motion by high level al Qaeda detainee complaining about base security 
procedures, speed of mail delivery, and medical treatment; seeking an order that he be transferred to the "least onerous 
conditions" at GTMO and asking the court to order that GTMO allow him to keep any books and reading materials sent 
to him and to "report to the Court" on "his opportunities for exercise, communication, recreation, worship, etc." 

5. "Motion for PI re Medical Records"_Motion by detainee accusing military's health professionals of "gross and 
intentional medical malpractice" in alleged violation of the 4th, 5th, 8th, and 14th Amendments, 42 USC 1981, and un-
specified international agreements. 

6. "Abdah_Emergency Motion re DVDs"_"emergency" motion seeking court order requiring GTMO to set aside its 
normal security policies and show detainees DVDs that are purported to be family videos. 

7. "Petitioners' Supp. Opposition"_Filing by detainee requesting that, as a condition of a stay of litigation pending 
related appeals, the Court involve itself in his medical situation and set the stage for them to second-guess the provision 
of medical care and other conditions of confinement. 

8. "Al Odah Supplement to PI Motion"_Motion by Kuwaiti detainees unsatisfied with the Koran they are provided 
as standard issue by GTMO, seeking court order that they be allowed to keep various other supplementary religious 
materials, such as a "tafsir" or 4-volume Koran with commentary, in their cells. 

Mr. SPECTER . Mr. President, how much time do I have remaining? 

The PRESIDING OFFICER. There is 12 minutes remaining. 

Mr. SPECTER . Mr. President, I think it would be appropriate, if I may have Senator Warner's concurrence, to tell 
our colleagues that this will be the end of the time allocated for this amendment and we could expect to vote at about 
11:45 or 11:50? 

Mr. WARNER . Mr. President, very definitely. As soon as all time on this amendment is allocated or yielded back, 
my intention is to move to a vote. 

Mr. SPECTER. I thank my distinguished colleague. 

Mr. President, I fully realize it is unpopular to speak for aliens, unpopular to speak on what might be interpreted to 
be in favor of enemy combatants, but that is not what this Senator is doing. What I am trying to establish is a course of 
judicial procedure to determine whether they are enemy combatants. 

I submit that the materials produced on this floor and in the hearings of the Judiciary Committee show conclusively 
that the Combatant Status Review Tribunals do not have an adequate way of determining whether these individuals are 
enemy combatants. What we are doing is defending the jurisdiction of the Federal courts to maintain the rule of law. If 
the Federal courts are not open, if the Federal courts do not have jurisdiction to determine constitutionality, then how 
are we to determine what is constitutional? 

My own background is one of a reverence for the law, a reverence for the independence of the judiciary, and a rev-
erence for the rule of law as interpreted by our Constitution. If it hadn't been for the Federal courts, the Supreme Court 
of the United States, we would not have seen the decision in Brown v. Board of Education in 1954. The legislative 
branches were too mired in politics, the executive was too mired in politics, and it was only the Supreme Court which 
could recognize the injustice of segregation and it led to that decision. 

Similarly, it was the Federal courts which changed the criminal procedure in this country as a matter of basic fair-
ness. Prior to the decision of the case of Brown v. Mississippi in 1936, the Federal courts did not establish standards for 
State criminal courts. It was determined as a matter of States rights that States could establish their own determinations. 
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But in that case, the evidence was overwhelming about a brutal, coerced confession and, for the first time, the Supreme 
Court of the United States stepped in and said: States may not take an individual,  [*S10368]  
take him across State lines, have a feigned hanging, extract a confession, and use that to convict him. That was done by 
the Federal courts. 

I had the occasion when I was in the Philadelphia district attorney's office to witness firsthand on a daily basis a 
revolution in constitutional criminal procedure. I was litigating the issues in the criminal courts when Mapp v. Ohio 
came down, imposing the rule of exclusion of evidence in State courts if obtained in violation of the fourth amendment 
and, when Escobedo came down, limiting admissions and confessions if not in conformity with rules. Then Miranda v. 
Ohio came down. I found those decisions as a prosecutor very limiting and impeding. But the course of time has dem-
onstrated that those decisions have improved the quality of justice in America. Chief Justice Rehnquist, a recognized 
conservative, sought to eliminate or limit Miranda when he came to the Supreme Court of the United States. Later in his 
career, he said in Miranda that the protections of those warnings were appropriate and were helpful in our society. 

There are four fundamental, undeniable principles and facts involved in the issue we are debating today. The first 
undeniable principle is that a statute cannot overrule a Supreme Court decision on constitutional grounds, and a statute 
cannot contradict an explicit constitutional provision. That is point No. 1. 

Point No. 2, the Constitution is explicit in the statement that habeas corpus may be suspended only with rebellion or 
invasion. 

Fact No. 3, uncontested. We do not have a rebellion or an invasion. 

Fact and principle No. 4, the Supreme Court says that aliens are covered by habeas corpus. 

We have already had considerable exposition of the opinion by Justice O'Connor that the constitutional right of ha-
beas corpus applies to individuals, which means citizens and aliens. The case of Rasul v. Bush, which explicitly in-
volved an alien, says this in the opinion of Justice Stevens speaking for the Court: 

Habeas corpus received explicit recognition in the Constitution, which forbids the suspension of_ 

Then Justice Stevens cites the constitutional provision. 

The privilege of the writ of habeas corpus cannot be suspended unless in the cases of rebellion or invasion, and 
neither is present here. So you have the express holding of the Supreme Court in Rasul v. Bush that habeas corpus ap-
plies to aliens. 

Justice Stevens went on to say that: 

Executive imprisonment has been considered oppressive and lawless since John, at Runnymede. 

What this bill would do in striking habeas corpus would take our civilized society back some 900 years to King 
John at Runnymede which led to the adoption of the Magna Charta in 1215, which is the antecedent for habeas corpus 
and was the basis for including in the Constitution of the United States the principle that habeas corpus may not be sus-
pended. 

I believe it is unthinkable, out of the question, to enact Federal legislation today which denies the habeas corpus 
right which would take us back some 900 years and deny the fundamental principle of the Magna Charta imposed on 
King John at Runnymede. 

Mr. President, how much time do I have? 

The PRESIDING OFFICER. There is 3 1/2 minutes remaining. 

Mr. SPECTER . Mr. President, the argument has been made that there is an alternative procedure which passes 
constitutional muster. But the provisions of the statute which set up the Combatant Status Review Tribunal are conclu-
sively insufficient on their face. The statute provides that the Combatant Status Review Tribunal may be reviewed by 
the Court of Appeals for the District of Columbia only to the extent that the ruling was consistent with the standards and 
procedures specified by the Secretary of Defense. 

Now, to comply with the standards of procedures determined by the Secretary of Defense does not mean exclude 
on its face a factual determination as to what happens to the detainees. 
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When the Senator from South Carolina argues that judges should not make military decisions, I agree with him to-
tally. But the converse of that is that judges should make judicial decisions, to decide whether due process is decided. 
The converse, that judges should not make military decisions, is the principle that the Secretary of Defense ought not to 
decide what the constitutional standards are. The Secretary of Defense should not decide what the constitutional stan-
dards are. That is up to the Supreme Court of the United States, and the Supreme Court of the United States has decided 
that aliens are entitled to the explicit constitutional protection of habeas corpus. 

The argument is made that the Swain case allows for alternative procedures. The Swain case involved a District of 
Columbia habeas corpus proceeding which was virtually identical with habeas corpus provided under Federal statute 
2241, so of course it was satisfactory. 

A number of straw men have been set up: One, that we could not apply these principles to the 18,000 detainees in 
Iraq_nobody seeks to do that; the straw man that we should not give search and seizure protections of the fourth 
amendment_no one seeks to do that; or the fifth amendment protection against the privilege of self-incrimination. 

In essence and in conclusion, what this entire controversy boils down to is whether Congress is going to legislate to 
deny a constitutional right which is explicit in the document of the Constitution itself and which has been applied to 
aliens by the Supreme Court of the United States. 

The distinguished chairman of the Armed Services Committee has said that he does not want to have this matter 
come back to Congress. But surely as we are standing here, if this bill is passed and habeas corpus is stricken, we will 
be on this floor again rewriting the law. 

The PRESIDING OFFICER. The time of the Senator has expired. All time has expired. 

Is there further debate on the amendment? 

Mr. WARNER . Mr. President, may I inquire, the distinguished Senator from Michigan seeks a little additional 
time on leader time, is that correct? 

Mr. LEVIN. I have already accomplished that. I thank my friend. 

Mr. WARNER. At this time I would like to yield to the Senator from South Carolina 3 minutes off of the time un-
der my control on the bill. 

The PRESIDING OFFICER. The Senator is recognized for 3 minutes. 

Mr. GRAHAM. What I am trying to stress to the body is that this is a war we are fighting, not crime, and habeas 
corpus rights have not been given to any other prisoners under U.S. control in the past, for very good reason. It impedes 
the war effort. 

Let me give you a flavor of what is coming out of Guantanamo Bay. This is what is happening to the troops de-
fending America by the people who are incarcerated, determined by our military to be an enemy combatant. A Canadian 
detainee, who threw a grenade that killed an Army medic in a firefight and who comes from a family with longstanding 
al-Qaida ties, moved for a preliminary injunction forbidding interrogation of him or engaging in cruel, inhuman or de-
grading treatment. In other words, he was going to ask the judge to take over running the jail and his interrogation. 

A Kuwaiti detainee sought a court order that would provide dictionaries in contravention of Gitmo force protection 
policy and that their counsel have high-speed Internet access. 

Another one applied for a motion that would allow them to change the base security procedures to allow speedy 
mail delivery medical treatment. He sought an order transferring him to the least onerous condition at Gitmo. He asked 
the court to allow him to keep any books and reading materials sent to him and report to the court over his opportunities 
for exercise, communication, recreation and worship. 

We are not going to turn this war over to a series of court cases, where our troops are having to account for a bunch 
of junk by people trying to kill Americans. They will have their day in court, but they are not going to turn this whole 
war into a mockery with my vote. 

I yield back. 

Mr. WARNER . Mr. President, I believe there is no time remaining? 

The PRESIDING OFFICER. There is no time remaining.  [*S10369]  
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Mr. WARNER. I ask for the yeas and nays. 

The PRESIDING OFFICER. Is there a sufficient second? There is a sufficient second. 

The question is on agreeing to the amendment. The clerk will call the roll. 

The legislative clerk called the roll. 

Mr. McCONNELL. The following Senator was necessarily absent: the Senator from Maine (Ms. Snowe). 

The PRESIDING OFFICER (Mr. Graham). Are there any other Senators in the Chamber desiring to vote? 

The result was announced_yeas 48, nays 51, as follows: 
 
                                  
  
                       [Rollcall Vote No. 255 Leg.]  
   
  
                    YEAS - 48  
      Akaka   
      Baucus   
      Bayh   
      Biden   
      Bingaman   
      Boxer   
      Byrd   
      Cantwell   
      Carper   
      Chafee   
      Clinton   
      Conrad   
      Dayton   
      Dodd   
      Dorgan   
      Durbin   
      Feingold   
      Feinstein   
      Harkin   
      Inouye   
      Jeffords   
      Johnson   
      Kennedy   
      Kerry   
      Kohl   
      Landrieu   
      Lautenberg   
      Leahy   
      Levin   
      Lieberman   
      Lincoln   
      Menendez   
      Mikulski   
      Murray   
      Nelson (FL)   
      Obama   
      Pryor   
      Reed   
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      Reid   
      Rockefeller   
      Salazar   
      Sarbanes   
      Schumer   
      Smith   
      Specter   
      Stabenow   
      Sununu   
      Wyden   
   
  
                    NAYS - 51  
      Alexander   
      Allard   
      Allen   
      Bennett   
      Bond   
      Brownback   
      Bunning   
      Burns   
      Burr   
      Chambliss   
      Coburn   
      Cochran   
      Coleman   
      Collins   
      Cornyn   
      Craig   
      Crapo   
      DeMint   
      DeWine   
      Dole   
      Domenici   
      Ensign   
      Enzi   
      Frist   
      Graham   
      Grassley   
      Gregg   
      Hagel   
      Hatch   
      Hutchison   
      Inhofe   
      Isakson   
      Kyl   
      Lott   
      Lugar   
      Martinez   
      McCain   
      McConnell   
      Murkowski   
      Nelson (NE)   
      Roberts   
      Santorum   
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      Sessions   
      Shelby   
      Stevens   
      Talent   
      Thomas   
      Thune   
      Vitter   
      Voinovich   
      Warner   
   
  
                    NOT VOTING - 1  
      Snowe   

The amendment (No. 5087) was rejected. 

Mr. WARNER. I move to reconsider the vote. 

Mr. BOND. I move to lay that motion on the table. 

The motion to lay on the table was agreed to. 

Mr. WARNER . Mr. President, the managers of the bill have been notified there are still three amendments re-
maining, one by Senator Rockefeller, one by Senator Kennedy, one from Senator Byrd. If I understand from my distin-
guished ranking member, we will proceed to the amendment of Senator Rockefeller. 

Mr. ROCKEFELLER. I have yielded 5 minutes to the Senator from Massachusetts, if that is okay, on a separate 
matter. 

The PRESIDING OFFICER. Without objection, it is so ordered. 

Mr. WARNER . Mr. President, the ranking member is about to advise the Senator with regard to which amendment 
might be forthcoming. 

Mr. LEVIN. If Senator Rockefeller is ready, I understand there is a time agreement of 1 hour equally divided. 

The PRESIDING OFFICER. That is correct. 

Five minutes of the time of the Senator from West Virginia has been previously allocated to the Senator from Mas-
sachusetts, Mr. Kerry. 

Mr. KERRY. If I could correct that, my time is not supposed to come from the Senator from West Virginia. I be-
lieve I have time already allocated, so it would be separate. 

Mr. ROCKEFELLER. If the situation is it is deducted from this Senator's time, I would object. 

The PRESIDING OFFICER. It is the understanding of the Chair that the Senator from Massachusetts, the unani-
mous consent was obtained at 10 o'clock with 5 minutes coming from the time of the Senator from West Virginia. 

Mr. LEVIN . Mr. President, that unanimous consent request was apparently agreed to and is in place right now? 

The PRESIDING OFFICER. That is correct. 

The Senator from West Virginia. 
  
                              Amendment No. 5095 

Mr. ROCKEFELLER . Mr. President, I send an amendment to the desk on behalf of myself, and Senators Clinton, 
Wyden, Mikulski and Feingold. 

The PRESIDING OFFICER. The clerk will report. 

The Senator from West Virginia, [Mr. Rockefeller], for himself, Mrs. Clinton, Mr. Wyden, Ms. Mikulski, and Mr. 
Feingold, proposes an amendment numbered 5095. 
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Mr. ROCKEFELLER . Mr. President, I ask unanimous consent the reading of the amendment be dispensed with. 

The PRESIDING OFFICER. Without objection, it is so ordered. 

The amendment is as follows: 

(Purpose: To provide for congressional oversight of certain Central Intelligence Agency programs) 

At the end, add the following: 
  
         SEC. 11. OVERSIGHT OF CENTRAL INTELLIGENCE AGENCY PROGRAMS. 

(a) Director of Central Intelligence Agency Reports on Detention and Interrogation Program._ 

(1) Quarterly reports required._Not later than three months after the date of the enactment of this Act, and every 
three months thereafter, the Director of the Central Intelligence Agency shall submit to the congressional intelligence 
committees a report on the detention and interrogation program of the Central Intelligence Agency during the preceding 
three months. 

(2) Elements._In addition to any other matter necessary to keep the congressional intelligence committees fully and 
currently informed about the detention and interrogation program of the Central Intelligence Agency, each report under 
paragraph (1) shall include (but not be limited to), for the period covered by such report, the following: 

(A) A description of any detention facility operated or used by the Central Intelligence Agency. 

(B) A description of the detainee population, including_ 

(i) the name of each detainee; 

(ii) where each detainee was apprehended; 

(iii) the suspected activities on the basis of which each detainee is being held; and 

(iv) where each detainee is being held. 

(C) A description of each interrogation technique authorized for use and guidelines on the use of each such tech-
nique. 

(D) A description of each legal opinion of the Department of Justice and the General Counsel of the Central Intel-
ligence Agency that is applicable to the detention and interrogation program. 

(E) The actual use of interrogation techniques. 

(F) A description of the intelligence obtained as a result of the interrogation techniques utilized. 

(G) Any violation of law or abuse under the detention and interrogation program by Central Intelligence Agency 
personnel, other United States Government personnel or contractors, or anyone else associated with the program. 

(H) An assessment of the effectiveness of the detention and interrogation program. 

(I) An appendix containing all guidelines and legal opinions applicable to the detention and interrogation program, 
if not included in a previous report under this subsection. 

(b) Director of Central Intelligence Agency Reports on Disposition of Detainees._ 

(1) Quarterly reports required._Not later than three months after the date of the enactment of this Act, and every 
three months thereafter, the Director of the Central Intelligence Agency shall submit to the congressional intelligence 
committees a report on the detainees who, during the preceding three months, were transferred out of the detention pro-
gram of the Central Intelligence Agency. 

(2) Elements._In addition to any other matter necessary to keep the congressional intelligence committees fully and 
currently informed about transfers out of the detention program of the Central Intelligence Agency, each report under 
paragraph (1) shall include (but not be limited to), for the period covered by such report, the following: 

(A) For each detainee who was transferred to the custody of the Department of Defense for prosecution before a 
military commission, the name of the detainee and a description of the activities that may be the subject of the prosecu-
tion. 
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(B) For each detainee who was transferred to the custody of the Department of Defense for any other purpose, the 
name of the detainee and the purpose of the transfer. 

(C) For each detainee who was transferred to the custody of the Attorney General for prosecution in a United States 
district court, the name of the detainee and a description of the activities that may be the subject of the prosecution. 

(D) For each detainee who was rendered or otherwise transferred to the custody of another nation_ 

(i) the name of the detainee and a description of the suspected terrorist activities of the detainee; 

(ii) the rendition process, including the locations and custody from, through, and to which the detainee was ren-
dered; and 

(iii) the knowledge, participation, and approval of foreign governments in the rendition process. 

(E) For each detainee who was rendered or otherwise transferred to the custody of another nation during or before 
the preceding three months_ 

(i) the knowledge of the United States Government, if any, concerning the subsequent treatment of the detainee and 
the efforts made by the United States Government to obtain that information; 

(ii) the requests made by United States intelligence agencies to foreign governments for information to be obtained 
from the detainee;  [*S10370]  

(iii) the information provided to United States intelligence agencies by foreign governments relating to the interro-
gation of the detainee; 

(iv) the current status of the detainee; 

(v) the status of any parliamentary, judicial, or other investigation about the rendition or other transfer; and 

(vi) any other information about potential risks to United States interests resulting from the rendition or other 
transfer. 

(c) CIA Inspector General and General Counsel Reports._ 

(1) Annual reports required._Not later than one year after the date of the enactment of this Act, and annually there-
after, the Inspector General of the Central Intelligence Agency and the General Counsel of the Central Intelligence 
Agency shall each submit to the congressional intelligence committees a report on the detention, interrogation and ren-
dition programs of the Central Intelligence Agency during the preceding year. 

(2) Elements._Each report under paragraph (1) shall include, for the period covered by such report, the following: 

(A) An assessment of the adherence of the Central Intelligence Agency to any applicable law in the conduct of the 
detention, interrogation, and rendition programs of the Central Intelligence Agency. 

(B) Any violations of law or other abuse on the part of personnel of the Central Intelligence Agency, other United 
States Government personnel or contractors, or anyone else associated with the detention, interrogation, and rendition 
programs of the Central Intelligence Agency in the conduct of such programs. 

(C) An assessment of the effectiveness of the detention, interrogation, and rendition programs of the Central Intel-
ligence Agency. 

(D) Any recommendations to ensure that the detention, interrogation, and rendition programs of the Central Intelli-
gence Agency are conducted in a lawful and effective manner. 

(3) Construction of reporting requirement._Nothing in this subsection shall be construed to modify the authority 
and reporting obligations of the Inspector General of the Central Intelligence Agency under section 17 of the Central 
Intelligence Agency Act of 1949 (50 U.S.C. 403q) or any other law. 

(d) Certification of Compliance._Not later than three months after the date of the enactment of this Act, and 
promptly upon any subsequent approval of interrogation techniques for use by the Central Intelligence Agency, the At-
torney General shall submit to the congressional intelligence committees_ 

(1) an unclassified certification whether or not each approved interrogation technique complies with the Constitu-
tion of the United States and all applicable treaties, statutes, Executive orders, and regulations; and 
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(2) an explanation of why each approved technique complies with the Constitution of the United States and all ap-
plicable treaties, statutes, Executive orders, and regulations. 

(e) Form of Reports._Except as provided in subsection (d)(1), each report under this section shall be submitted in 
classified form. 

(f) Availability of Reports._Each report under this section shall be fully accessible by each member of the congres-
sional intelligence committees. 

(g) Definitions._In this section: 

(1) Congressional intelligence committees._The term "congressional intelligence committees" means_ 

(A) the Select Committee on Intelligence of the Senate; and 

(B) the Permanent Select Committee on Intelligence of the House of Representatives. 

(2) Law._The term "law" includes the Constitution of the United States and any applicable treaty, statute, Executive 
order, or regulation. 

Mr. ROCKEFELLER . Mr. President, for 4 years the Central Intelligence Agency's program was kept from the full 
membership of the Senate and House Intelligence Committees. 

For 4 years the CIA imprisoned and interrogated suspected terrorists at secret black sites under a policy that pre-
vented Congress from not only knowing about the program but from acting on it and regulating it. 

For 4 years, the White House refused to brief Intelligence Committee members about the program's legal business 
and operations, as is required by law. 

For 4 years, the members of the Senate and the House Intelligence Committees, whose duty it is to authorize the 
funding of every CIA program, were kept in the dark by an administration which ignored the legal requirement to keep 
the Congress fully and currently informed on all intelligence activities. 

The amendment I have offered reverses the executive branch's 4-year policy of indifference toward Congress. 

My amendment corrects a serious omission in the pending bill: the need for Congress to reassert its fundamental 
right to understand the intelligence activities it authorizes and funds. 

My amendment would subject the CIA's detention and interrogation to meaningful congressional oversight for the 
first time in 4 years by requiring a series of reviews and reports that will enable the Congress to evaluate the program's 
scope and legality, as well as its effectiveness. 

The amendment establishes this absent congressional oversight in four ways. First, my amendment requires the Di-
rector of the CIA to provide a quarterly report to all members of the Intelligence Committees in both the House and the 
Senate detailing the detention facilities, how they are operated, and how they are used by the CIA. 

It requires that the detainees held at these facilities be listed by name as well as the basis for their detention and the 
description of interrogation techniques used on them and the accompanying legal rationale. 

This quarterly report also requires the recording of any violation or abuse under the CIA program as well as an as-
sessment of the effectiveness of the detention and interrogation program. 

This issue of the effectiveness of interrogation techniques is incredibly important and often overlooked as an aspect 
of the debate over the CIA program. Interrogations that coerce information can produce bad intelligence_not necessarily, 
but they can produce misleading intelligence_fabricated intelligence to get out of the treatment, information that can 
harm, not help, our efforts to locate and capture terrorists. 

Second, my amendment would require the Director of the CIA to provide a quarterly report to all members of the 
Intelligence Committees on the disposition of each detainee transferred out of the CIA prisons, whether the detainee 
was transferred to the Department of Defense for prosecution before a military commissioner for further detention, 
whether the detainee was transferred to the custody of the Attorney General to stand trial in civilian court, or whether 
the detainee was rendered or otherwise transferred to the custody of another nation. 

There needs to be a comprehensive and accurate accounting of detainees held by the CIA. Congress has a responsi-
bility to know who is held by the CIA, why they are held and for how long they are held. 
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The CIA detention and interrogation program cannot function as a black hole into which people disappear for years 
on end. 

We have been told by CIA leaders that the agency does not want to be_they say this constantly to us_they do not 
want to be the prison warden for the United States Government. The goal of the CIA program should be to obtain, 
through lawful means, intelligence information that can identify other terror suspects to prevent further terrorist attacks 
and then to bring to justice those who we believe to be criminals. This is the so-called endgame that everyone talks 
about. 

If the CIA detention program is allowed to function as some sort of prisoner purgatory, we have then failed. 

Also of concern to me is the lack of existing oversight in how the United States transports or renders detainees to 
other countries for imprisonment and interrogation. 

The limited information the administration has shared with the Senate Intelligence Committee on the CIA's rendi-
tion program does not by any means assure, at least this Senator, that the intelligence community has a program in place, 
so to speak, to assert what happens to these individuals when they are transferred to foreign custody, such as how they 
are treated, how they are interrogated, whether they divulge intelligence information of value, and whether this informa-
tion is then provided to the CIA. 

The CIA's rendition program deserves far greater scrutiny and congressional oversight than it has been given to 
date. 

The third way in which this amendment establishes a meaningful oversight of the CIA detention and interrogation 
program is to require the CIA Inspector General and the CIA general counsel each separately review the program on an 
annual basis to report their findings to the Intelligence Committees. These independent Agency reviews would assess 
the CIA's compliance with any applicable law or regulation and the conduct of detention, interrogation and rendition 
activities as well as to report to Congress any violations of law or other abuse on the part of personnel involved in the 
program.  [*S10371]  

The annual reviews of the Inspector General and the general counsel also would evaluate the effectiveness of the 
detention and interrogation program; effectiveness at obtaining valuable and reliable intelligence. 

Finally, my amendment requires the Attorney General to submit to Congress an unclassified certification whether 
or not each interrogation technique approved for use by the CIA complies with the United States Constitution and all 
applicable treaties, statutes and regulations. I believe this is a very important certification. 

All Americans, not just the Congress, need an ironclad assurance from our Nation's top enforcement officer that the 
CIA program and the interrogation techniques it employs are lawful in all respects. The CIA officers in the field, I 
might say, above all, need this assurance. 

I do not believe there is anything particularly controversial about this amendment, and I hope that Democrats and 
Republicans alike can embrace the need for restoring respect for the oversight role of the Intelligence Committees of the 
Congress over intelligence. 

Only through reports that will be provided under this amendment will the Congress have the information it lawfully 
deserves to understand the CIA's detention and interrogation program and determine whether the program is producing 
the unique intelligence mission that justifies its continued operation. 

Only when the President works with the Congress are we able to craft intelligence programs that are legally sound 
and operationally effective. Only when the President works with the Congress can America stand strong in its fight 
against terrorism. 

Intelligence gathering through interrogation is one of the most important tools we have in the war on terrorism. My 
amendment would provide the congressional oversight necessary to assure that our intelligence officers in the field have 
clear guidelines for effective and legal interrogation. 

Before yielding the floor, I will address two other matters very briefly. 

Those who have taken the time to read through the bill we are debating will find the word "coercion" repeatedly in 
the text of the legislation. Coercion is a fitting word when considering how the Senate finds itself rushed into voting on 
a bill with far-reaching legal and national security implications. 
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The final text of the underlying bill was negotiated by a handful of Republican Senators, many of whom I respect, 
and the White House. Democrats were not consulted. I was not consulted. This Senator was not consulted. Senator 
Levin was not consulted. We were kept out of these closed-door sessions. 

I say that because the Senate Intelligence Committee is the only Senate committee responsible for authorizing CIA 
activities and the only committee briefed on classified details of the CIA's detention and interrogation program. We 
were denied an opportunity to consider this bill, in fact, on sequential referral, which is our due. 

In the mad dash to pass this bill before the Senate recesses, Senators are being given only five opportunities, I be-
lieve, to amend the bill, effectively preventing the Senate from trying to produce the best bill possible on the most im-
portant subject possible with respect to the gathering of intelligence. It does not have to be this way. 

Finally, I am troubled by what I view as misleading statements about the current state of the CIA detention and in-
terrogation program made by President Bush and senior administration officials. I say this for the record, and strongly. 

The President and others have stated in recent weeks that the CIA program was halted as a result of the Supreme 
Court's Hamdan decision on June 29, 2006. This assertion is false. 

Significant aspects of this program were halted following the passage of the Detainee Treatment Act in 2005, pro-
hibiting cruel, inhuman, or degrading treatment of detainees, well before the Supreme Court decision. 

The President has also been very forceful in his public statements asserting that the post-Hamdan application of 
Geneva Conventions Common Article 3 has created legal uncertainties about the CIA interrogation procedures that the 
Congress must resolve through legislation_only us_in order for the CIA program to continue. This assertion is mislead-
ing, and it is false as well. 

Concerns over the legal exposure of CIA officers have existed since the program's inception and did not begin with 
the Supreme Court's Hamdan decision. These mischaracterizations illustrate to me why it is important for Congress to 
understand all facts about the CIA program. 

Congress cannot and should not sit on the sidelines blithely ignorant about the details of a critical intelligence pro-
gram that has been operating without meaningful congressional scrutiny for years. 

I thank the Presiding Officer and yield the floor. 

The PRESIDING OFFICER. The Senator from Massachusetts. 

Mr. LEVIN . Mr. President, will the Senator from Massachusetts yield for a unanimous consent request? 

Mr. KERRY. Yes. 

Mr. LEVIN . Mr. President, I ask unanimous consent that I be added as a cosponsor to the Rockefeller amendment. 

The PRESIDING OFFICER. Without objection, it is so ordered. 

The Senator from Massachusetts is recognized. 

Mr. KERRY . Mr. President, the last week before we leave for a long recess has always been extraordinarily 
busy_particularly when an election is only 42 days away. But, sadly, this has become too much the way the Senate does 
business and often its most important business. 

Today, the leadership of the Senate has decided that legislation that will directly impact America's moral authority 
in the world merits only a few hours of debate. What is at stake is the authority that is essential to winning and to wag-
ing a legitimate and effective war on terror, and also one that is critical to the safety of American troops who may be 
captured. 

If, in a few hours, we squander that moral authority, blur lines that for decades have been absolute, then no speech, 
no rhetoric, and no promise can restore it. 

Four years ago, we were in a similar situation. An Iraq war resolution was rushed through the Senate because of 
election-year politics_a political calendar, not a statesman's calendar. And 4 years later, the price we are paying is clear 
for saying to a President and an administration that we would trust them. 

Today, we face a different choice_to prevent an irreversible mistake, not to correct one. It is to stand and be 
counted so that election-year politics do not further compromise our moral authority and the safety of our troops. 
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Every Senator must ask him or herself: Does the bill before us treat America's authority as a precious national asset 
that does not limit our power but magnifies our influence in the world? Does it make clear that the U.S. Government 
recognizes beyond any doubt that the protections of the Geneva Conventions have to be applied to prisoners in order to 
comply with the law, restore our moral authority, and best protect American troops? Does it make clear that the United 
States of America does not engage in torture, period? 

Despite protests to the contrary, I believe the answer is clearly no. I wish it were not so. I wish this compromise ac-
tually protected the integrity and letter and spirit of the Geneva Conventions. But it does not. In fact, I regret to say, 
despite the words and the protests to the contrary, this bill permits torture. This bill gives the President the discretion to 
interpret the meaning and application of the Geneva Conventions. It gives confusing definitions of "torture" and "cruel 
and inhuman treatment" that are inconsistent with the Detainee Treatment Act, which we passed 1 year ago, and incon-
sistent with the Army Field Manual. It provides exceptions for pain and suffering "incidental to lawful sanctions," but it 
does not tell us what the lawful sanctions are. 

So what are we voting for with this bill? We are voting to give the President the power to interpret the Geneva 
Conventions. We are voting to allow pain and suffering incident to some undefined lawful sanctions. 

This bill gives an administration that lobbied for torture exactly what it wanted. And the administration has  
[*S10372]  
 been telling people it gives them what they wanted. The only guarantee we have that these provisions will prohibit 
torture is the word of the President. Well, I wish I could say the word of the President were enough on an issue as fun-
damental as torture. But we have been down this road. 

The administration said there were weapons of mass destruction in Iraq, that Saddam Hussein had ties to al-Qaida, 
that they would exhaust diplomacy before they went to war, that the insurgency was in its last throes. None of these 
statements were true. 

The President said he agreed with Senator McCain's antitorture provisions in the Detainee Treatment Act. Yet he 
issued a signing statement reserving the right to ignore them. Are we supposed to trust that word? 

He says flatly that "The United States does not torture," but then he tries to push the Congress into allowing him to 
do exactly that. And even here he has promised to submit his interpretations of the Geneva Conventions to the Federal 
Register. Yet his Press Secretary announced that the administration may not need to comply with that requirement. And 
we are supposed to trust that? 

Obviously, another significant problem with this bill is the unconstitutional limitation of the writ of habeas corpus. 
It is extraordinary to me that in 2 hours, and a few minutes of a vote, the Senate has done away with something as spe-
cific as habeas corpus, of which the Constitution says: "[t]he Privilege of the Writ of Habeas Corpus shall not be sus-
pended, unless when in Cases of Rebellion or Invasion the public Safety may require it." 

Well, we are not in a rebellion, nor are we being invaded. Thus, we do not have the constitutional power to suspend 
the writ. And I believe the Court will ultimately find it unconstitutional. 

The United States needs to retain its moral authority to win the war on terror. We all want to win it. We all want to 
stop terrorist attacks. But we need to do it keeping faith with our values and the Constitution of the United States. 

Mr. President, a veteran of the Iraq War whom I know, Paul Rieckhoff, wrote something the other day that every 
Senator ought to think about as they wrestle with this bill. He wrote that he was taught at Fort Benning, GA, about the 
importance of the Geneva Conventions. He didn't know what it meant until he arrived in Baghdad. Paul wrote: 

America's moral integrity was the single most important weapon my platoon had on the streets of Iraq. It saved in-
numerable lives, encouraged cooperation with our allies and deterred Iraqis from joining the growing insurgency. But 
those days are over. America's moral standing has eroded, thanks to its flawed rationale for war and scandals like Abu 
Ghraib, Guantanamo and Haditha. The last thing we can afford now is to leave Article 3 of the Geneva Conventions 
open to reinterpretation, as President Bush proposed to do and can still do under the compromise bill that emerged last 
week. 

We each need to ask ourselves, in the rush to find a "compromise" we can all embrace, are we strengthening 
America's moral authority or eroding it? Are we on the sides of the thousands of Paul Rieckhoffs in uniform today, or 
are we making their mission harder and even worse, putting them in greater danger if they are captured? 
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Paul writes eloquently: 

If America continues to erode the meaning of the Geneva Conventions, we will cede the ground upon which to 
prosecute dictators and warlords. We will also become unable to protect our troops if they are perceived as being no 
more bound by the rule of law than dictators and warlords themselves. The question facing America is not whether to 
continue fighting our enemies in Iraq and beyond but how to do it best. My soldiers and I learned the hard way that pol-
icy at the point of a gun cannot, by itself, create democracy. The success of America's fight against terrorism depends 
more on the strength of its moral integrity than on troop numbers in Iraq or the flexibility of interrogation options. 

I wish I could say this compromise serves America's moral mission and protects our troops, but it doesn't. No elo-
quence we can bring to this debate can change what this bill fails to do. 

We have been told in press reports that it is a great compromise between the White House and my good friends, 
Senator McCain, Senator Warner, and Senator Graham. We have been told that it protects the "integrity and letter and 
spirit of the Geneva Conventions." 

I wish that what we are being told is true. It is not. Nothing in the language of the bill supports these claims. Let me 
be clear about something_something that it seems few people are willing to say. This bill permits torture. This bill gives 
the President the discretion to interpret the meaning and application of the Geneva Conventions. This bill gives an ad-
ministration that lobbied for torture exactly what it wanted. 

We are supposed to believe that there is an effective check on this expanse of Presidential power with the require-
ment that the President's interpretations be published in the Federal Register. 

We shouldn't kid ourselves. Let's assume the President publishes his interpretation of permissible acts under the 
Geneva Convention. The interpretation, like the language in this bill, is vague and inconclusive. A concerned Senator or 
Congresswoman calls for oversight. Unless he or she is in the majority at the time, there won't be a hearing. Let's as-
sume they are in the majority and get a hearing. Do we really think a bill will get through both houses of Congress? A 
bill that directly contradicts a Presidential interpretation of a matter of national security? My guess is that it won't hap-
pen, but maybe it will. Assume it does. The bill has no effect until the President actually signs it. So, unless the Presi-
dent chooses to reverse himself, all the power remains in the President's hands. And all the while, America's moral au-
thority is in tatters, American troops are in greater jeopardy, and the war on terror is set back. 

Could the President's power grab be controlled by the courts? After all, it was the Supreme Court's decision in 
Hamdan that invalidated the President's last attempt to consolidate power and establish his own military tribunal system. 
The problem now is that the bill strips the courts the power to hear such a case when it says "no person may invoke the 
Geneva Conventions . . . in any habeas or civil action." 

What are we left with? Unfettered Presidential power to interpret what_other than the statutorily proscribed "grave 
violations"_violates the Geneva Conventions. No wonder the President was so confident that his CIA program could 
continue as is. He gets to keep setting the rules_rules his administration have spent years now trying to blur. 

Presidential discretion is not the only problem. The definitions of what constitute "grave breaches" of Article 3 are 
murky. Even worse, they are not consistent with either the Detainee Treatment Act or the recently revised Army Field 
Manual. These documents prohibit "cruel, inhumane, or degrading treatment" defined as "the cruel, unusual, and inhu-
mane treatment or punishment prohibited by the Fifth, Eighth, and Fourteenth Amendments." The definition is sup-
ported by an extensive body of case law evaluating what treatment is required by our constitutional standards of "dig-
nity, civilization, humanity, decency, and fundamental fairness." And, I think quite tellingly, it is substantially similar to 
the definition that my good friend, Senator McCain, chose to include in his bill. And there is simply no reason why the 
standard adopted by the Army Field Manual and the Detainee Treatment Act, which this Congress has already approved, 
should not apply for all interrogations in all circumstances. 

In the bill before us, however, there is no reference to any constitutional standards. The prohibition of degrading 
conduct has been dropped. And, there are caveats allowing pain and suffering "incidental to lawful sanctions." Nowhere 
does it tell us what "lawful sanctions" are. 

So, what are we voting for with this bill? We are voting to give the President the power to interpret the Geneva 
Conventions. We are voting to allow pain and suffering incident to some undefined lawful sanctions. The only guaran-
tee we have that these provisions really will prohibit torture is the word of the President. 
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The word of the President. I wish I could say the words of the President were enough on an issue as fundamental as 
torture. Fifty years ago, President Kennedy sent his Secretary of State abroad on a crisis mission_to  [*S10373]  
 prove to our allies that Soviet missiles were being held in Cuba. The Secretary of State brought photos of the missiles. 
As he prepared to take them from his briefcase, our ally, a foreign head of state said, simply, "put them away. The word 
of the President of the United States is good enough for me." 

We each wish we lived in times like those_perilous times, but times when America's moral authority, our credibil-
ity, were unquestioned, unchallenged. 

But the word of the President today is questioned. This administration said there were weapons of mass destruction 
in Iraq, that Saddam Hussein had ties to Al Qaeda, that they would exhaust diplomacy before we went to war, that the 
insurgency was in its last throes. None of these statements were true, and now we find our troops in the crossfire of civil 
war in Iraq with no end in sight. They keep saying the war in Iraq is making us safer, but our own intelligence agencies 
say it is actually fanning the flames of jihad, creating a whole new generation of terrorists and putting our country at 
greater risk of terrorist attack. It is no wonder then that we are hesitant to blindly accept the word of the President on 
this question today. 

The President said he agreed with Senator McCain's antitorture provisions in the Detainee Treatment Act. Yet, he 
issued a signing statement reserving the right to ignore them. He says flatly that "The United States does not tor-
ture"_and then tries to bully Congress into allowing him to do exactly that. And even here, he has promised to submit 
his interpretations of the Geneva Convention to the Federal Register_yet his Press Secretary announced that the admini-
stration may not need to comply with that requirement. 

We have seen the consequences of simply accepting the word of this administration. No, the Senate cannot just ac-
cept the word of this administration that they will not engage in torture given the way in which everything they have 
already done and said on this most basic question has already put our troops at greater risk and undermined the very 
moral authority needed to win the war on terror. When the President says the United States doesn't torture, there has to 
be no doubt about it. And when his words are unclear, Congress must step in to hold him accountable. 

The administration will use fear to try and bludgeon anyone who disagrees with them. 

Just as they pretended Iraq is the central front in the war on terror even as their intelligence agencies told them their 
policy made terrorism worse, they will pretend America needs to squander its moral authority to win the war on terror. 

They are wrong, profoundly wrong. The President's experts have told him that not only does torture put our troops 
at risk and undermine our moral authority, but torture does not work. As LTG John Kimmons, the Army's deputy chief 
of staff for intelligence, put it: 

No good intelligence is going to come from abusive practices. I think history tells us that. I think the empirical evi-
dence of the last five years, hard years, tell us that. Any piece of intelligence which is obtained under duress, through 
the use of abusive techniques, would be of questionable credibility. And additionally, it would do more harm than good 
when it inevitably became known that abusive practices were used. We can't afford to go there. 

Neither justice nor good intelligence comes at the hands of torture. In fact, both depend on the rule of law. It would 
be wrong_tragically wrong_to authorize the President to require our sons and daughters to use torture for something that 
won't even work. 

Another significant problem with this bill is the unconstitutional elimination of the writ of habeas corpus. No less a 
conservative than Ken Starr got it right: 

Congress should act cautiously to strike a balance between the need to detain enemy combatants during the present 
conflict and the need to honor the historic privilege of the writ of habeas corpus. 

Ken Starr says, "Congress should act cautiously." How cautiously are we acting when we eliminate any right to 
challenge an enemy combatant's indefinite detention? When we eliminate habeas corpus rights for aliens detained inside 
or outside the United States so long as the Government believes they are enemy combatants? When we not only do this 
for future cases but apply it to hundreds of cases currently making their way through our court system? 

The Constitution is very specific when it comes to habeas corpus. It says, "[t]he Privilege of the Writ of Habeas 
Corpus shall not be suspended, unless when in Cases of Rebellion or Invasion the public Safety may require it." We are 
not in a case of rebellion, nor are we being invaded. Thus, we really don't have the constitutional power to suspend the 
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Great Writ. And, even if we did, the Constitution allows only for the writ to be suspended. It does not allow the writ to 
be permanently taken away. Yet, this is exactly what the bill does. It takes the writ away_forever_from anyone the ad-
ministration determines is an "enemy combatant," even if they are lawfully on U.S. soil and otherwise entitled to full 
constitutional protections, and even if they have absolutely no other recourse. 

Think of what this means. This bill is giving the administration the power to pick up any non-U.S. citizen inside or 
outside of the United States, determine in their sole and unreviewable discretion that he is an unlawful combatant, and 
hold him in jail_be it Guantanamo Bay or a secret CIA prison_indefinitely. Once the Combatant Status Review Tribunal 
determines that person is an enemy combatant, that is the end of the story_even if the determination is based on evi-
dence that even a military commission would not be allowed to consider because it is so unreliable. That person would 
never get the chance to challenge his detention; to prove that he is not, in fact, an enemy combatant. 

We are not talking about whether detainees can file a habeas suit because they don't have access to the Internet or 
cable television. We are talking about something much more fundamental: whether people can be locked up forever 
without even getting the chance to prove that the Government was wrong in detaining them. Allow this to become the 
policy of the United States and just imagine the difficulty our law enforcement and our Government will have arranging 
the release of an American citizen the next time our citizens are detained in other countries. 

Mr. President, we all want to stop terrorist attacks. We all want to effectively gather as much intelligence as hu-
manly possible. We all want to bring those who do attack us to justice. But, we weaken_not strengthen_our ability to do 
that when we undermine our own Constitution; when we throw away our system of checks and balances; when we hold 
detainees indefinitely without trial by destroying the writ of habeas corpus; and when we permit torture. We endanger 
our moral authority at our great peril. I oppose this legislation because it will make us less safe and less secure. I urge 
my colleagues to do the same. 

The PRESIDING OFFICER. The Senator's time has expired. 

Mr. WARNER . Mr. President, I yield 5 minutes to our colleague from Missouri. 

The PRESIDING OFFICER. The Senator from Missouri is recognized for 5 minutes. 

Mr. BOND . Mr. President, I thank the manager of the bill for yielding me 5 minutes. 

There is no question that this bill, this military commissions bill, is absolutely essential if we are going to continue 
to have good intelligence and move forward with the program of interrogating and containing detainees in an appropri-
ate manner that will maintain our standing, our honor, and puts tighter control on the United States than other countries 
do on their unlawful combatants. 

I respectfully suggest that the Rockefeller amendment is not only unnecessary, but the simple fact is, the unin-
tended effect is it would complicate the passage of this important military commissions bill. It would either delay or 
perhaps even derail this bill, which is absolutely essential if we are to get our CIA agents back in the field doing appro-
priately limited interrogation techniques to find out what attacks are planned against the United States. 

The President has pointed out, the interrogation is the thing that has uncovered plots that could have been very se-
rious. We need to have our CIA professionals under carefully controlled  [*S10374]  
 circumstances doing the interrogation that gets the information. 

As to the question about whether this is about oversight, well, our committee should be all about oversight. We 
need to be looking at these things. We need to be looking every day at what the agencies are doing, what the intelli-
gence community is doing. But as I have said here on the floor before, unfortunately, for the last 4 years, we have been 
looking in the rearview mirror. It has been our fault, not the fault of the agencies, that we have not done enough over-
sight because when we spent 2 years in the Phase I investigation, we found out the intelligence was flawed, the intelli-
gence was inadequate because our intelligence assets were cut 20 percent in the 1990s. We had no human intel on the 
ground. 

But, most of all, there was no pressure, no coercion by administration officials of the intelligence agencies, and 
there was no misrepresentation of the findings of the intelligence community_same intelligence that we in the Congress 
relied upon in supporting the decision to go to war against the hotbed of terrorism, Iraq. 

Now, I do not take issue with that first phase. But Phase II has cost us another 2 years, and we have not learned 
anything more than we learned in the first phase and with the WMD and the 9/11 Commission. 
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If we would get back to looking out the front windshield, instead of looking in the rearview mirror, we should be 
doing precisely this kind of interrogation in the oversight committee. And I take no issue with many of the questions the 
Senator from West Virginia raises. As a matter of fact, I probably would have some of my own. But I do question the 
need for a very lengthy, detailed report every 3 months. If you read all of the requirements, this is a paperwork night-
mare. They are going to have to comply and tell us how they are going to comply, and we are going to oversee them. 

I believe putting out this lengthy report gets us nowhere. Frankly, if our past experience is any guide, we will 
probably see those reports leaked to the press because reports have a way, regrettably, of being leaked and being dis-
closed. 

I think there is one big problem with the Rockefeller amendment. In the amendment, he requires every 3 months 
the Attorney General_any time there are any new interrogation techniques, the Attorney General shall submit an unclas-
sified certification whether or not each approved interrogation technique complies with the Constitution of the United 
States, applicable treaty statutes, Executive orders, relations, and an explanation of why it complies. 

Mr. President, what we would just order in this amendment is to spread out for the world_and especially for 
al-Qaida and its related organizations_precisely what interrogation techniques are going to be used. Let me tell you 
something. I visited with intelligence agents around the world, some of whom have been in on the most sensitive inter-
rogations we have had. I have asked them about that, and they have explained to me how they interrogate people. These 
interrogations I have learned about comply_even though they were before the passage of this law_with the detainee 
treatment law. They do comply, and I think they are appropriate. The important thing, they say, is that what the terror-
ists don't know is most important. They don't know how they are going to be questioned or what is going to happen to 
them. The uncertainty is the thing that gets them to talk. If we lay out, in an unclassified version, a description of the 
techniques by the Attorney General, that description will be in al-Qaida and Hezbollah and all of the other terrorist or-
ganizations' playbook. They will train their assets that: This is what you must be expected to do, and Allah wants you to 
resist these techniques. 

Mr. ROCKEFELLER. Will the Senator yield for a question? 

Mr. BOND. Yes, I am happy to. 

Mr. ROCKEFELLER. Is the Senator aware, when he talks about delaying implementation of this program, that 
there are no CIA detainees? What are we holding up? 

Mr. BOND . Mr. President, we are passing this bill so that we can detain people. If we catch someone like Khalid 
Shaikh Mohammed, we have no way to hold him, no way to ask him the questions and get the information we need, 
because the uncertainty has brought the program to a close. It is vitally important to our security, and unfortunately the 
Rockefeller amendment would imperil it. 

General Hayden promised to come before the committee, and I look forward, in our oversight responsibilities, to 
hearing how they are implementing this act. 

I thank the Chair. 

Mr. ROCKEFELLER. That is simply not true. 

The PRESIDING OFFICER. Who yields time? 

Mr. WARNER . Mr. President, at this juncture, I ask unanimous consent that we step off of this amendment and 
allow the distinguished Senator from New Mexico to speak for up to 10 minutes regarding the bill. 

The PRESIDING OFFICER. The Senator from New Mexico is recognized for 10 minutes. 

Mr. DOMENICI . Mr. President, I will speak on this vital subject. I rise to speak in support of the Military Com-
mission Act of 2006. 

First off, we must all ask ourselves a very simple question: Do we believe the United States must have a terrorist 
attack prevention program? 

I submit that the answer is a clear and resounding yes. I believe the American people expect us to have a strong 
terrorist attack prevention program and that they believe if we don't, we are derelict in our duty. They know that we are 
at risk, that this is a war, and that there are many people out there who are waiting to do damage and harm to our people. 
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To have anything less than a terrorist prevention program, which is the best we can put together, is shameful. I cannot 
support any legislation that would prevent the CIA from protecting America and its citizens. 

The legislation before us allows the Federal Government to continue using one of the most valuable tools we have 
in our war on terror_the CIA terrorist interrogation program. 

The global war on terror is a new type of war against a new type of enemy, and we must use every tool at our dis-
posal to fight that war_not just some tools, but all of them. These tools include interrogation programs that help us pre-
vent new terrorist attacks. 

The CIA interrogation program is such a program. It is helping us deny terrorists the opportunity to attack America. 
It has allowed us to foil at least eight terrorist plots, including plans to attack west coast targets with airplanes, blow up 
tall buildings across our Nation, use commercial airliners to attack Heathrow Airport and bomb our U.S. Marine base in 
Africa. 

Mr. President, clearly, this program is valuable. Clearly, this program is necessary in the global waron terror. We 
must take legislative action that will allow the program to continue. The CIA must be allowed to continue going after 
those who have information about planned terrorist attacks against our Nation and our friends. The CIA must be al-
lowed to go after those who are in combat with us. 

I applaud the White House, the Senate leadership, and the Armed Services Committee for working together to craft 
a bill that, No. 1, authorizes military tribunals and establishes the trial and evidentiary rules for such tribunals; and No. 2, 
clarifies the standards the CIA must comply with in conducting terrorist interrogations. We must keep the bill in its cur-
rent form, fending off amendments that would put the CIA's program in jeopardy. 

Regarding the Byrd sunset amendment, we don't know when the global war on terror will end, so we cannot arbi-
trarily tie one hand behind the CIA's back by suddenly terminating the interrogation program with a sunset provision. 

We have already voted on the habeas corpus amendment, and I am glad we did not add habeas provisions to this 
bill. We cannot give terrorists the right to bring a habeas corpus petition that seeks release from prison on the grounds of 
unlawful imprisonment, as the Specter amendment would. Such legislation will clog our already overburdened courts. 

Additionally, such petitions are often frivolous and disrupt operations at Guantanamo Bay. Examples of the frivo-
lous petitions that have been filed include an al-Qaida terrorist complaining  [*S10375]  
 about base security procedures, speed of mail delivery, and medical treatment; as well as a detainee asking that normal 
security policies be set aside so that he could be shown DVDs that are alleged to be family videos. Such petitions are 
not necessary. 

The underlying bill allows appeals of judgments rendered by military commissions to the District of Columbia 
Circuit Court of Appeals_a very significant court. These are appeals of judgments rendered by the military commissions. 
That is a totally appropriate way to do it. When I finally understood that, I could not believe that some would come to 
the floor and argue as they did. My colleagues have said we are abandoning habeas corpus; we have never done any-
thing like this before. They act as if we have decided to be totally unjust and unfair when, as a matter of fact, this is 
about as fair a treatment as you could give terrorist suspects and still have an orderly process. I think we have done the 
right thing. Giving terrorist suspects access to the court known as the second highest court in America provides an ade-
quate opportunity for review of detainees' cases. 

I laud the occupant of the chair for explaining this matter early on to many of us who did not understand the issue, 
and it has become clear to many of us that we have done the right thing in terms of the habeas corpus rule that we have 
adopted. It will be upheld, in my opinion, after I have read some other cases, by the courts. 

Mr. President, my primary standard in determining whether to support this legislation is whether the legislation will 
allow the CIA interrogation program to continue. The answer to that question must be yes. If the answer to that question 
is no, then we are foolhardy, at a minimum, and totally stupid at a maximum, if we decide that the kinds of enemies we 
have will not be subject to the CIA terrorist interrogation program we have now. The program must continue. 

The administration has informed me that this bill, in its current form, will allow the CIA terrorist interrogation pro-
gram to continue. I sought that information as a critical piece of information before I started looking at all of the 
amendments to see where we were. Therefore, this bill must pass, and it must pass in its current form. 
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We must remember that we are dealing with terrorists, not white-collar criminals. We are not even dealing with the 
types of prisoners of war there were in the Second World War, some of whom, from the German area, might have been 
severely abusing the rights of prisoners-of-war. But we still did not in any way have the situation we have now with 
reference to prisoners of war in the Second World War. 

We must remember that we are dealing with terrorists who know no limits, follow no rules, have no orderliness 
about them. They are just going to do what we let them do. We must give our best_the CIA_the tools they need to do 
their job to fight this war on terror against these terrorists. 

It is my privilege to be on the side of this bill. I believe the American people will be on the side of this bill. Some 
thought early that it was the wrong thing to do. Just as it happens with many bills, we got off on the wrong foot. But we 
are back straight, with both feet on the right path, and we must pass the bill as is. 

I wonder if those who want to destroy this bill or make it ineffective would really ask the American people in hon-
esty and sincerity, do they want the CIA program to continue or are they really trying to say we should not allow the 
program? If my colleagues are on the side of the latter, they ought to tell us and tell the American people. Then we 
would understand whom they are for and there would be no question in the American people's minds. 

I yield the floor. 

The PRESIDING OFFICER. Who yields time? 

Mr. WARNER . Mr. President, I yield to the chairman of the Intelligence Committee, the Senator from Kansas, 
such time as he needs. 

The PRESIDING OFFICER. The Senator from Kansas is recognized. 

Mr. ROBERTS . Mr. President, I thank the chairman of the Armed Services Committee, who is an ex officio 
member of the Intelligence Committee and does extremely valuable work as we try to work in a commensurate fashion 
on national security. 

I rise in opposition to the amendment being offered by my good friend from West Virginia, Senator Rockefeller, 
who is vice chairman of our committee. The amendment calls for yet another unnecessary and repetitious requirement 
of reporting. 

Now, I do not take issue with some of the numerous questions the Senator from West Virginia seeks. Some of these 
questions should be answered in the context of our regular committee oversight. 

The issue is not if reasonable questions are answered, but how and how often. I really question the need for a for-
mal quarterly report_four times a year_unreasonable in scope and length that will be a very unnecessary burden on the 
hard-working men and women at the CIA. 

The simple fact is that the vice chairman and other members of the committee have been fully briefed in the past, 
present, and prospective future about CIA's detention and interrogation operations and will continue to be briefed. The 
vice chairman and other members of the Intelligence Committee can get answers to their questions and more through 
the course of the committee's normal oversight activities. They only need to ask. 

I just mentioned the prospective future of the CIA's interrogation program. That is because without this legislation, 
there will be no CIA program. Let's be clear. If we adopt what I believe is an unnecessary amendment, contrary with the 
House, this bill will end up in conference with the House. If that happens, I fear the bill will languish throughout the fall 
while Members are out campaigning. Meanwhile, the CIA will be unable to interrogate captured unlawful alien com-
batants. 

Forgive me, Mr. President, but I think the American people deserve better than to have this Nation's efforts against 
al-Qaida bog down because some in this body_and I don't question their intent_are insisting on an unnecessary sym-
bolic and redundant series of reporting requirements that could and will be answered through the regular committee 
oversight. All we have to do is ask and then to listen and then to respond. Where are our priorities? Where should they 
be? 

As I have listened to the debate on this bill in the relative safety and comfort of Capitol Hill, I cannot help but 
wonder whether some of us have lost our perspective. While we must do our duty as elected officials_and we will do 
that_we cannot forget that we are a nation at war. Consequently, our first and foremost duty should be to support our 
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troops and intelligence officers at home and abroad, not to mandate four times a year reporting requirements that are 
unprecedented in scope and detail. The CIA will not be detecting and interdicting unlawful alien combatants; it will be 
writing one report after another. 

I am on the side of our hard-working intelligence officers and against the terrorists. I think that is an obvious choice. 
I think most Members would think they would be in that position. But I do not believe in making their job more difficult 
by legislating additional reporting requirements which are needless and burdensome and which will likely delay enact-
ment of this vital national security legislation. 

If this were to pass, we can be reasonably certain that it will have a chilling effect on interrogation operations. We 
are sending a signal to our intelligence officers to be risk averse, the very thing we don't want to do. In fact, the very 
implication of this amendment is they are unable to carry out their duties with honor and respect for the law, and that, 
my colleagues, is just not true. 

So let us do our duty, as we should, and get this bill done and to the President. 

Mr. President, I oppose the amendment and I urge my colleagues to do the same. 

I yield the floor. 

The PRESIDING OFFICER (Mr. Vitter). The Senator from Virginia is recognized. 

Mr. WARNER . Mr. President, I wonder if I may engage my distinguished chairman in a colloquy. I am privileged 
to serve on his committee. Some years ago I served on the committee and at one time was vice chairman of the com-
mittee. So I draw on, if I may say  [*S10376]  
 with some modesty, a long experience of working with the Intelligence Committee, and, as the chairman knows, the 
chairman and ranking member of the Armed Services Committee have always had a role of participation in his com-
mittee. I guess if I can add up all the years as chairman and ranking, it is about 12 or 15, I think, of my 28 years on the 
Armed Services Committee. I have watched this committee and have been a participant for many years. 

As I read through the amendment offered by our distinguished colleague from West Virginia_he has the title of vice 
chairman. That came about because the chairman and the vice chairman traditionally on this committee work to achieve 
the highest degree_I guess the word is the committee working together as an entity. 

I say to the chairman, it is my judgment that this amendment is really in the nature of a substitute for the oversight 
responsibilities of the committee. 

As we both know, the world environment changes overnight. This business of trying to operate on the basis of re-
ports is simply, in my judgment, not an effective way for the committee to function. The Senator from Kansas, as 
chairman, in consultation with the vice chairman, has to call hearings and meetings and briefings in a matter of hours in 
order to keep the committee currently informed about world situations. 

I say with all due respect to my colleagues here and to our vice chairman of the Intelligence Committee, this 
amendment is a substitute for the committee's responsibilities, the basic responsibilities to be performed by this com-
mittee. It is for that reason I oppose the amendment. But I would like to have the chairman's views. 

Mr. ROBERTS . Mr. President, if the chairman will yield. 

Mr. WARNER. Yes. 

Mr. ROBERTS. Let me repeat what I said in my statement_and I share the distinguished Senator's views, more es-
pecially from his experience on both committees, the Intelligence Committee and the Armed Services Committee. We 
both face the same kind of responsibilities, our oversight responsibilities. We take them very seriously. We may have 
differences of opinion on the Intelligence Committee or on the Armed Services Committee, but we do our oversight. 

The simple fact is that the vice chairman, myself, and other members of the committee_and let me stress now full 
membership of the committee; we worked very hard to get that access_have been fully briefed in the past and the pre-
sent and also prospectively of the CIA's detention and interrogation operations. 

The vice chairman and other members of the Intelligence Committee, if people have problems, if people have ques-
tions, if people need to get more briefs, if people want to basically get into some_I say "some" because I think some of 
the questions are not reasonable_say they have questions about this, all they have to do is ask. I can guarantee as chair-
man that those in charge of thisparticular program at the CIA will be there and have been there. 
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The inspector general of the CIA has briefed the committee_I am not going to get into the details of that brief-
ing_both the vice chair and myself in regards to any question on what has happened, with what has gone wrong alleg-
edly or otherwise with the interrogation and detention program, and we get an update as to where are those cases. If 
there was egregious behavior, what is happening to those people? Are they being prosecuted? And the answer to that is 
yes. 

All we have to do is ask. As I look at this, I must say in scope, it is unprecedented. They ask questions that I think, 
quite frankly, if I were an interrogator working within the confines of the Central Intelligence Agency, would have a 
very chilling effect on me to know that four times a year I would be held responsible for all of these questions which I 
think those in charge at the Agency can certainly respond to any committee request in terms of a briefing. I would be a 
little nervous. 

And that is not the case because, as I said in my remarks, the CIA will not be detecting and interdicting unlawful 
alien combatants; it will be writing one report after another, four times a year. If we look at the length, breadth, and 
depth, it is not whether we get this information, it is how we get the information. All we have to do is ask. 

This is a tremendous burden. I must tell my colleagues that I don't know where we are going to get enough staff on 
the committee to respond to these four mandated reports. It is going to be a rather unique situation when we have a lot 
of work to do. We have briefings, as the Senator from Virginia indicated, every week. We have one this afternoon_it is 
terribly important_requested by members. Yet I think we are going to have to hire more people to do this if, in fact, we 
do this, and I think the CIA will as well. 

I am not too sure, again, if I were an individual interrogator that I would want to stay in the business. 

Mr. WARNER . Mr. President, I thank my colleague. Another observation of all of us who have had the responsi-
bility of being a chairman and ranking member of committees, I know it is sometimes difficult to get witnesses to ap-
pear, but I found thus far, certainly with General Hayden_and I have known him for a number of years_I have a high 
degree of confidence in his ability to administer this Agency, the CIA. It is of great importance to this Senator because 
it is in Virginia, if I may say. I view the agency and each and every one of its employees as someone for whom I have 
an obligation to speak on their behalf when necessary. 

I find that General Hayden is very forthcoming, very responsive. When the Chair and ranking member desire to see 
him, my understanding is he makes himself available. It is not as if we have to wait until a report comes, read it, and 
then decide to bring him down. The Chair, in consultation with the ranking member_he and his team are quite respon-
sive; am I not correct in that? 

Mr. ROBERTS. I am happy to respond to the distinguished chairman. What he has described is accurate. It may be 
the situation with General Hayden, the Inspector General, or anybody else we request to appear before the committee 
that they may be in a situation where there would be sensitive intelligence information that at that particular time would 
not be provided, but there certainly would be the promise that it will be provided if at all possible. 

So I am not saying that it is a carte blanche kind of situation. That is to be expected. But the great preponderance of 
requests we make of the General and of the Inspector General have been very prompt and very full, and, again, all we 
have to do is ask. 

It is just that_I don't want to call it a book report, but that is about where we are. It is on some very important mat-
ters. I know members of the committee feel very strongly about this. I can't recall a time when members on the commit-
tee have asked me for help to get information from the executive or from the CIA or from any of our intelligence agen-
cies where I haven't worked overtime to get that job done. 

I thank the chairman for his question. 

Mr. WARNER . Mr. President, I thank my distinguished colleague. I think we have framed for the full Senate the 
parameters of what I regard are the points to be considered at such time we vote on this amendment. 

On that matter, I see the distinguished vice chairman and my colleague. How much time remains under the control 
of the Senator from Virginia? 

The PRESIDING OFFICER. There is 8 1/2 minutes remaining under the control of the Senator from Virginia. 

Mr. WARNER. I thank the Chair. 
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I yield the floor. 

The PRESIDING OFFICER. The Senator from West Virginia is recognized. 

Mr. ROCKEFELLER . Mr. President, if I might speak for 2 or 3 minutes. 

The PRESIDING OFFICER. Without objection, it is so ordered. 

Mr. ROCKEFELLER. Mr. President I have a one-page summary. Some of the arguments I have heard are abso-
lutely incredible. The fact of the matter is there isn't any reporting done. For 4 years this has gone on. People say: Just 
call them in; call in the head of the CIA, whoever it is, before the committee. That doesn't yield information. We have 
so many requests for information from the CIA that have not been responded to. They are not responsive to the com-
mittee because they don't want to be responsive to the committee, because they are directed not  [*S10377]  
 to be responsive to the committee, I am assuming, by the Director of the National Intelligence Office. 

We don't have oversight on these programs we are talking about. Anybody who suggests otherwise is wrong. I 
heard the opposition to the amendment say it is going to slow down the passage of the bill. Now, that is brilliant. We 
could have started this in a timely fashion, and all the House has to do is accept the Senate amendment, if one were to 
pass. In a heartbeat, it is done. So what is in that argument? 

The Senator from Missouri has stated_and this is very important for my colleagues to hear_that the amendment 
would require public disclosure of the CIA's interrogation techniques. That is categorically false_wrong. It is a danger-
ous thing to say. It is an irresponsible thing to say on the floor of the Senate. The reports on the CIA program would be 
classified and they would be sent to the congressional Intelligence Committees and them alone. So we need to get that 
straight right now. 

The information that is provided in the reports is made to sound like we are rewriting the Constitution 17 times in a 
hot summer's several months. This is information which has not been provided to us for 4 years, what these reports 
would be asked to do, and then they could taper off if we found a responsive intelligence community. But we have not 
been provided these in 4 years. Am I meant to be worried about that? Is it the job of the Senate Intelligence Committee 
and the House to do oversight? Yes, it is, and we can't because they won't give us the information. The chairman can 
say that he and I are briefed, but that is seldom and on very discrete matters that don't cover this bill. 

So the Senator from Virginia, whom I obviously greatly respect, suggests this amendment is a substitute for over-
sight. This amendment, to the contrary, is going to allow us to do oversight, and that is my point. It is our responsibility 
under the law to do it. We cannot do it. We are not allowed to do it. We are systematically prevented from getting in-
formation from the people who are required by law to give it to us. That is called not being transparent, and that is 
called us not knowing what is going on and thus not being able to help with the war on terror. 

I thank the Chair. 

The PRESIDING OFFICER. Who yields time? 

Mr. ROCKEFELLER . Mr. President, I yield 4 minutes to the Senator from Michigan. 

The PRESIDING OFFICER. The Senator from Michigan is recognized for 4 minutes. 

Mr. LEVIN. I thank the Chair, and I thank my friend from West Virginia. 

Mr. President, this amendment just simply requires regular reports on detention and interrogation programs. It will 
give us access to legal opinions. It is essential that this amendment be adopted. 

I just want to ask my good friend from West Virginia if he heard the chairman of the Intelligence Committee say 
that all we have to do is ask for reports and we will get them. Did I hear that right? 

Mr. ROCKEFELLER. The Senator from Michigan heard that correctly. 

Mr. LEVIN. Well, Mr. President, just one example here. I have been trying to get a memo called the second Bybee 
memo now for 2 1/2 years. I haven't asked once, I haven't asked twice, I have probably asked a dozen times for the By-
bee memo, and my good friend, the chairman of the Armed Services Committee, has asked for the Bybee memo, with-
out any luck. So the idea that all we have to do is ask is just simply wrong. 

Chairman Warner asked on May 13, 2004_2004_that all legal reviews and related documentation concerning ap-
proval of interrogation techniques be provided to the committee. It has never been provided. 
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On April 12, 2005, I submitted questions to John Negroponte, who was the nominee for the Director of National 
Intelligence, requesting to see if the intelligence community has copies of the so-called Bybee memo. 

In April of 2005, I asked General Hayden, on his nomination to be Deputy National Intelligence Director, to see if 
he could determine if the intelligence community has a copy of the second Bybee memo and to provide it to the com-
mittee. 

Then on the intelligence budget hearing, April 28, 2005, I asked Secretary Cambone: Can you get us a copy of the 
second Bybee memo? This has to do with what interrogation techniques are legal. This is written by the Office of Legal 
Counsel, this memo. He says he will get a reply to me. That was April 2005. 

In May of 2005, I wrote the Director of Central Intelligence, Porter Goss, requesting the second Bybee memo. Then 
I get a letter from the Director of Congressional Affairs, Joe Whipple, saying the memorandum can only be released by 
the Department of Justice. So in July, I write the Department of Justice, the Attorney General: Can we get a copy of the 
second Bybee memo? Letter after letter after letter. 

Then there is a hearing by the Senate Intelligence Committee, July 2005. This is a hearing on Benjamin Powell's 
nomination to be general counsel in the Office of the Director of National Intelligence. I asked Mr. Powell: Can you 
provide us for the record a copy of that second Bybee memo? That decision, we are told a week later, is not a decision 
he can make; that is within the Department of Justice's purview, and on it goes. 

Another year of stonewalling, of denial, of coverup by the Department of Justice of a memo which is so critically 
important, according to press reports and according now also to the acknowledgment by the Department of Justice. It 
sets a legal framework for the interrogation of detainees, and the Senate can't get a copy. 

Apparently, two Members of the Senate, the chairman and vice chairman of the Intelligence Committee, have seen 
this memo. That is it. Members of the Intelligence Committee can't get it. Members of the Armed Services Committee 
can't get it. All we have to do is ask? How many times do we have to ask before we get documents? 

There are 70 documents we still can't get from the Department of Defense relative to the operation of the Feith shop. 
All we have to do is ask? There are documents we have asked of the Intelligence Committee for years beyond the Bybee 
amendment without any response. 

The PRESIDING OFFICER. The Senator has used 4 minutes. 

Mr. LEVIN. I thank the Chair, and I thank my good friend from West Virginia for trying to get some institutional 
support behind these requests that are made by Senators and committees frequently for documents. 

The PRESIDING OFFICER. The Senator from Virginia is recognized. 

Mr. WARNER . Mr. President, in consultation with my distinguished ranking member, I would like to inquire if 
there is further debate desired on this amendment. If not, my understanding is the leadership will select a time_joint 
leadership_for votes on this amendment and others at some point this afternoon and with the full expectation that this 
matter will be voted on final passage. 

So at this time, could I inquire as to the time for the Senator from Virginia and the Senator from Michigan? 

The PRESIDING OFFICER. The time is 18 minutes for the Senator from Virginia and 5 minutes 10 seconds for 
the Senator from West Virginia. 

Mr. LEVIN . Mr. President, may I inquire of the Senator from West Virginia as to whether, if he has completed 
debate on this amendment, he would be willing to yield the balance of his time to the Senator from Michigan for use on 
the bill? 

Mr. ROCKEFELLER. I would, with the exception of 1 minute to summarize just before we vote on it, so you can 
have the balance of the time. 

Mr. LEVIN . Mr. President, I ask unanimous consent that the balance of the time of the Senator from West Virginia 
minus that 1 minute be assigned to the Senator from Michigan for use or allocation on the bill itself. 

The PRESIDING OFFICER. Is there objection? Without objection, it is so ordered. 

Mr. WARNER . Mr. President, I would make a similar request that the balance of my time be allocated to me for 
use on the bill. 
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The PRESIDING OFFICER. Is there objection? Without objection, it is so ordered. 

Mr. WARNER. Therefore, I believe all time has been yielded back on both sides, and we can prepare the floor now 
for the receiving of an amendment  [*S10378]  
 from the distinguished Senator from Massachusetts. 

I yield the floor. 

The PRESIDING OFFICER. The Senator from Massachusetts is recognized. 
  
                              Amendment No. 5088 

Mr. KENNEDY . Mr. President, I believe my amendment No. 5088 is at the desk, and I ask for its immediate con-
sideration. 

The PRESIDING OFFICER. The clerk will report. 

The bill clerk read as follows: 

The Senator from Massachusetts [Mr. Kennedy] proposes an amendment numbered 5088. 

Mr. KENNEDY . Mr. President, I ask unanimous consent that the reading of the amendment be dispensed with. 

The PRESIDING OFFICER. Without objection, it is so ordered. 

The amendment is as follows: 
  
                              AMENDMENT NO. 5088 

(Purpose: To provide for the protection of United States persons in the implementation of treaty obligations) 

On page 83, between lines 8 and 9, insert the following: 

(2) Protection of united states persons._The Secretary of State shall notify other parties to the Geneva Conventions 
that_ 

(A) the United States has historically interpreted the law of war and the Geneva Conventions, including in particu-
lar common Article 3, to prohibit a wide variety of cruel, inhuman, and degrading treatment of members of the United 
States Armed Forces and United States citizens; 

(B) during and following previous armed conflicts, the United States Government has prosecuted persons for en-
gaging in cruel, inhuman, and degrading treatment, including the use of waterboarding techniques, stress positions, in-
cluding prolonged standing, the use of extreme temperatures, beatings, sleep deprivation, and other similar acts; 

(C) this Act and the amendments made by this Act preserve the capacity of the United States to prosecute nationals 
of enemy powers for engaging in acts against members of the United States Armed Forces and United States citizens 
that have been prosecuted by the United States as war crimes in the past; and 

(D) should any United States person to whom the Geneva Conventions apply be subjected to any of the following 
acts, the United States would consider such act to constitute a punishable offense under common Article 3 and would 
act accordingly. Such acts, each of which is prohibited by the Army Field Manual include forcing the person to be na-
ked, perform sexual acts, or pose in a sexual manner; applying beatings, electric shocks, burns, or other forms of physi-
cal pain to the person; waterboarding the person; using dogs on the person; inducing hypothermia or heat injury in the 
person; conducting a mock execution of the person; and depriving the person of necessary food, water, or medical care. 

Mr. KENNEDY . Mr. President, I understand we have an hour evenly divided on the amendment. 

The PRESIDING OFFICER. Under the agreement, the Senator has 25 minutes under his control. 

Mr. KENNEDY . Mr. President, I yield myself 10 minutes on the amendment. 

The PRESIDING OFFICER. The Senator from Massachusetts is recognized. 

Mr. KENNEDY . Mr. President, I have here before me the Department of Army regulations and rules for interro-
gating prisoners. In the document I have here, which is the official military document to define permissible interroga-
tion techniques, it outlines certain interrogations which are prohibited and it lists these: forcing the person to be naked, 
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perform sexual acts, or pose in a sexual manner; applying beatings, electric shock, burns, or other forms of physical 
pain; waterboarding; using dogs; inducing hypothermia or heat injury; conducting mock executions; depriving the per-
son of necessary food, water, and medical care. 

Those techniques are prohibited by the Department of Defense. Those techniques are prohibited from being used 
against adversaries in any kind of a conflict, blatant violations the requirement for humane treatment, and what I would 
consider to be torture. Certainly the Army and Department of Defense have effectively found that out that these tech-
niques do not work. They have banned them and there has not been any objection to it. 

What does our amendment say? Well, it says we in the United States are not going to tolerate those techniques if 
any of our military personnel are captured. But not all of the people who are representing the United States in the war 
on terror are wearing a uniform. For example, we have SEALs, we have some special operations, special forces, we 
have CIA agents. We have contractors and aid workers. We have more people around the world looking out after our 
security interests than any other country in the world. 

What does this amendment say? Well, if our military personnel are not going to do this those we capture, we are 
saying to countries around the world: You cannot do this against any American personnel you are going to capture in 
this war on terror, or in any other conflict. This amendment is about protecting American personnel who are involved in 
the war on terror. It is saying to foreign countries: If you use any of these techniques, the United States will say this is a 
war crime and you will be held accountable. How can anybody be against that? This administration has sown confusion 
about our commitments to the Geneva Conventions, so that protection does not exist now. That protection does not exist 
now. Restoring that protection is basically what this amendment is all about. 

I am not going to take much time, but I just want to remind our colleagues about how we viewed some of these 
techniques in our conflicts in previous wars. 

On the issue of waterboarding, the United States charged Yukio Asano, a Japanese officer on May 1 to 28, 1947, 
with war crimes. The offenses were recounted by John Henry Burton, a civilian victim: 

After taking me down into the hallway they laid me out on a stretcher and strapped me on. The stretcher was then 
stood on end with my head almost touching the floor and my feet in the air. They then began pouring water over my 
face and at times it was impossible for me to breathe without sucking in water. The torture continued and continued. 
Yukio Asano was sentenced to fifteen years of hard labor. We punished people with fifteen years of hard labor when 
waterboarding was used against Americans in World War II. 

What about the case of Matsukichi Muta, another Japanese officer, tried on April 15 to 25, 1947, for, among other 
charges, causing a prisoner to receive shocks of electricity and beating prisoners. Shocks of electricity. He was sen-
tenced to death by hanging. Death by hanging. We could go on. 

In another case prosecuted from March 3 to April 30, 1948_the Japanese officer was sentenced for exposing pris-
oners to extreme cold temperatures, forcing them to spend long periods of time in the nude, making the prisoner stand in 
the cold for long periods of time, hour after hour, throwing water on him and inducing hypothermia. This officer re-
ceived 15 years of hard labor. Fifteen years. 

We didn't tolerate those abuses, and we should not tolerate those abuses inflicted on any Americans who are going 
to be taken in the war on terror. That is what this amendment is all about. It will tell the Secretary of State to notify 
every signatory from 194 nations, that if any of their governments are going to use any of these techniques on any 
Americans that are taken in this war on terror, that we will consider this a violation of the Geneva Conventions and that 
they will be accountable. 

This is to protect our servicemen and servicewomen, those who are in the intelligence agencies, those performing 
dangerous duties, those who are not wearing the uniform in their battle against terror. We are putting everyone on no-
tice. 

We did not make up this list. All these techniques are taken right out of the Defense Department's code of conduct 
for interrogations. 

I would take more time and review for my colleagues, where we tried individuals in World War II and sentenced 
individuals who performed these kinds of abuses on Americans to long periods of incarceration and even to death. 

I reserve the remainder of my time. 
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The PRESIDING OFFICER. Who yields time? 

Mr. WARNER . Mr. President, at this moment I suggest the absence of a quorum, with the time not chargeable to 
either side. 

Mr. KENNEDY addressed the Chair. 

Mr. WARNER. I beg your pardon. I thought my colleague yielded the floor. 

Mr. KENNEDY. I did. If you want to yield your time, I wouldn't object to it, but I object if you are calling for equal 
time. 

Mr. WARNER. No, I said charged to neither side. 

The PRESIDING OFFICER. Without objection, it is so ordered.  [*S10379]  

The clerk will call the roll. 

The legislative clerk proceeded to call the roll. 

Mr. KENNEDY . Mr. President, I ask unanimous consent the order for the quorum call be rescinded. 

The PRESIDING OFFICER. Without objection, it is so ordered. 

Mr. KENNEDY . Mr. President, do I have additional time? How much time have I used? 

The PRESIDING OFFICER. There are 18 minutes 20 seconds remaining on the time of the Senator. 

Mr. KENNEDY. I would like to yield myself 5 more minutes. 

The PRESIDING OFFICER. Without objection, it is so ordered. The Senator is recognized. 

Mr. KENNEDY . Mr. President, it will be quite surprising to me if the Senate is not prepared to accept this 
amendment. I look back at the time that we actually passed the War Crimes Act of 1996. At that time it was offered by 
Walter B. Jones, a Republican Congressman. It was offered in response to our Vietnam experience, where American 
servicemen_including one of our own colleagues and dear friends, Senator McCain_had been subject to torture during 
that period of time. 

When this matter came up, both in the House of Representatives and the Senate of the United States, it passed in 
the Senate of the United States without a single objection. It passed the House by voice vote. This is what it says, under 
War Crimes, chapter 118: 

Whoever, whether inside or outside the United States, commits a war crime . . . 

And it talks about the circumstances_ 

. . . as a member of the armed forces of the United States or a national United States. It is in Title 18 so those out of 
uniform are subject to the code. 

So that is the CIA. Those are the SEALS. Those are the people involved now in our war on terror. Then it continues 
along to define a war crime as a violation of Common Article 3 of the Geneva Conventions. That provision protects 
against cruel treatment and torture. It prevents the taking of hostages. It prohibits outrages upon personal dignity. Those 
are effectively the kinds of protections that act affords. 

We heard a great deal from the administration, from the President, that he wanted specificity in the War Crimes Act 
and the Geneva Conventions in terms of what is permitted and what is not permitted. He felt those terms are too vague. 
Well, on that he is right. There is confusion in the world. There is confusion in the world about our commitment to the 
Geneva Conventions and what we think it means. There is a good deal of confusion in the world in the wake of what 
happened at Abu Ghraib. There we found out that these harsh interrogation techniques had been used. Sure, we have 
had 10 different reviews of what happened over there. What we always find out is it is the lower lights, the corporals 
and the sergeants who are the ones being tried and convicted. Those in the higher ranks are not. No one has stood up 
and said clearly, those are violations of the Geneva Conventions. So we have Abu Ghraib, which all of us remember. 
And it has caused confusion. 

We have the circumstances in Guantanamo_the conduct of General Miller, who brought these harsh interrogation 
techniques to Guantanamo at Secretary Rumsfeld's direction. When the Armed Services Committee questioned his 
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whole standard of conduct, he moved toward early retirement to avoid coming up and facing the music. This caused 
confusion about our commitments to the Geneva Conventions. 

Then you had the Bybee memorandum, which was effectively the rule of law for some 2 years, which permitted 
torture, any kind of torture, and it said that any individual who is going to be involved in torturing would be absolved 
from any kind of criminality if the purpose of their abusing any individual was to get information and there was no spe-
cific intent to have bodily harm for that individual. This caused confusion about our commitments to the Geneva Con-
ventions. 

That was the Bybee amendment. Finally, Attorney General Gonzales had to repudiate that or he never would have 
been approved as the Attorney General of the United States. That is the record in the Judiciary Committee. I sat through 
those hearings. I heard the Attorney General say they were repudiating the Bybee memorandum on that. 

This is against a considerable background of where we have seen some extraordinary abuses. 

Then we have tried to clarify our commitment. We have the action in the Senate of the United States, by a vote of 
90 to 9, accepting Senator McCain's Amendment to prohibit cruel, inhumane, and degrading treatment; to make the 
Army Field Manual the law of the land; to say we are not interested in torture. Senator McCain understands. He be-
lieves that waterboarding is torture. He believes using dogs is torture. This is not complicated. We don't have to cause 
confusion. We have it written down on this list of prohibited techniques. It is not my list of prohibited techniques, but it 
is written down by the Department of Defense. This amendment says if a foreign country is going to practice these 
kinds of behavior against an American national who is out there in the war on terror and is being picked up, we are go-
ing to consider this to be a war crime. This is about protecting Americans. 

I don't understand the hesitancy on the other side, not being willing to accept this amendment. Let's go on the re-
cord about what we say is absolutely prohibited and what we know has been favored techniques that have been used by 
our adversaries at other times. Let's go on the record for clarity. 

Looking back in history, at the end of World War II and otherwise, we are all familiar with the different examples 
where these techniques_frighteningly familiar to the series of techniques used in Iraq and Guantanamo_and are often 
frequently used against Americans. 

I am reminded_I gave illustrations: electric shocks, waterboarding, hypothermia, heat injury. We all remember the 
52 American hostages who were held in the U.S. Embassy in Iran. They were subjected to the mock executions. 

The PRESIDING OFFICER. The Senator has used 5 minutes. 

Mr. KENNEDY . Mr. President, I hope we could accept this amendment. I yield myself 1 more minute. 

It basically incorporates what the Senate did several years ago with war crimes. It is trying to respond to what the 
President says. He wants specificity about what is going to be prohibited and what will not be. 

The Department of Defense has found these areas to be off limits for the military. All we are saying is if other 
countries are going to do that to Americans, they are going to be held accountable. 

This is about protecting Americans. That is the least we ought to be able to do for those who are risking their lives 
in very difficult circumstances. 

I yield the floor. 

Mr. LEVIN . Mr. President, I suggest the absence of a quorum and ask unanimous consent that the time not be 
charged to either side. 

The PRESIDING OFFICER. Without objection, it is so ordered. The clerk will call the roll. 

The legislative clerk proceeded to call the roll. 

Mrs. CLINTON . Mr. President, I ask unanimous consent that the order for the quorum call be dispensed with. 

The PRESIDING OFFICER. Without objection, it is so ordered. 

Mrs. CLINTON . Mr. President,the Senate is currently debating a bill on how we treat detainees in our custody, and, 
more broadly, on how we treat the principles on which our Nation was founded. 
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The implications are far reaching for our national security interests abroad; the rights of Americans at home, our 
reputation in the world; and the safety of our troops. 

The threat posed by the evil and nihilistic movement that has spawned terrorist networks is real and gravely serious. 
We must do all we can to defeat the enemy with all the tools in our arsenal and every resource at our disposal. All of us 
are dedicated to defeating this enemy. 

The challenge before us on this bill, in the final days of session before the November election, is to rise above par-
tisanship and find a solution that serves our national security interests. I fear that there are those who place a strategy for 
winning elections ahead of a smart strategy for winning the war on terrorism. 

Democrats and Republicans alike believe that terrorists must be caught,  [*S10380]  
 captured, and sentenced. I believe that there can be no mercy for those who perpetrated 9/11 and other crimes against 
humanity. But in the process of accomplishing that I believe we must hold on to our values and set an example we can 
point to with pride, not shame. Those captured are going nowhere_they are in jail now_so we should follow the duty 
given us by the Supreme Court and carefully craft the right piece of legislation to try them. The President acted without 
authority and it is our duty now to be careful in handing this President just the right amount of authority to get the job 
done and no more. 

During the Revolutionary War, between the signing of the Declaration of Independence, which set our founding 
ideals to paper, and the writing of our Constitution, which fortified those ideals under the rule of law, our values_our 
beliefs as Americans_were already being tested. 

We were at war and victory was hardly assured, in fact the situation was closer to the opposite. New York City and 
Long Island had been captured. General George Washington and the Continental Army retreated across New Jersey to 
Pennsylvania, suffering tremendous casualties and a body blow to the cause of American independence. 

It was at this time, among these soldiers at this moment of defeat and despair, that Thomas Paine would write, 
"These are the times that try men's souls." Soon afterward, Washington lead his soldiers across the Delaware River and 
onto victory in the Battle of Trenton. There he captured nearly 1,000 foreign mercenaries and he faced a crucial choice. 

How would General Washington treat these men? The British had already committed atrocities against Americans, 
including torture. As David Hackett Fischer describes in his Pulitzer Prize winning book, "Washington's Crossing," 
thousands of American prisoners of war were "treated with extreme cruelty by British captors." There are accounts of 
injured soldiers who surrendered being murdered instead of quartered, countless Americans dying in prison hulks in 
New York harbor, starvation and other acts of inhumanity perpetrated against Americans confined to churches in New 
York City. 

Can you imagine. 

The light of our ideals shone dimly in those early dark days, years from an end to the conflict, years before our im-
probable triumph and the birth of our democracy. 

General Washington wasn't that far from where the Continental Congress had met and signed the Declaration of 
Independence. But it is easy to imagine how far that must have seemed. General Washington announced a decision 
unique in human history, sending the following order for handling prisoners: "Treat them with humanity, and let them 
have no reason to complain of our Copying the brutal example of the British Army in their treatment of our unfortunate 
brethren." 

Therefore, George Washington, our commander-in-chief before he was our President, laid down the indelible 
marker of our Nation's values even as we were struggling as a Nation_and his courageous act reminds us that America 
was born out of faith in certain basic principles. In fact, it is these principles that made and still make our country ex-
ceptional and allow us to serve as an example. We are not bound together as a nation by bloodlines. We are not bound 
by ancient history; our Nation is a new nation. Above all, we are bound by our values. 

George Washington understood that how you treat enemy combatants can reverberate around the world. We must 
convict and punish the guilty in a way that reinforces their guilt before the world and does not undermine our constitu-
tional values. 

There is another element to this. I can't go back in history and read General Washington's mind, of course, but one 
purpose of the rule of law is to organize a society's response to violence. Allowing coercion, coercive treatment, and 
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torturous actions toward prisoners not only violates the fundamental rule of law and the institutionalization of justice, 
but it helps to radicalize those who are tortured. 

Zawahiri, bin Laden's second in command, the architect of many of the attacks on our country, throughout Europe 
and the world, has said repeatedly that it is his experience that torture of innocents is central to radicalization. Zawahiri 
has said over and over again that being tortured is at the root of jihad; the experience of being tortured has a long history 
of serving radicalized populations; abusing prisoners is a prime cause of radicalization. 

For the safety of our soldiers and the reputation of our Nation, it is far more important to take the time to do this job 
right than to do it quickly and badly. There is no reason we need to rush to judgment. This broken process and the bla-
tant politics behind it will cost our Nation dearly. I fear also that it will cost our men and women in uniform. The Su-
preme Court laid out what it expected from us. 

I ask unanimous consent to have printed in the Record letters and statements from former military leaders, from 
9/11 families, from the religious community, retired judges, legal scholars, and law professors. All of them have regis-
tered their concerns with this bill and the possible impact on our effort to win the war against terrorism. 

There being no objection, the material was ordered to be printed in the Record, as follows: 
  
                             September 12, 2006. 
  
                         Hon. John Warner, Chairman, 
  
                       Hon. Carl Levin, Ranking Member, 
  
                       Senate Armed Services Committee, 
  
                         U.S. Senate, Washington, DC. 

Dear Chairman Warner and Senator Levin: As retired military leaders of the U.S. Armed Forces and former offi-
cials of the Department of Defense, we write to express our profound concern about a key provision of  S. 3861, the 
Military Commissions Act of 2006, introduced last week at the behest of the President. We believe that the language 
that would redefine Common Article 3 of the Geneva Conventions as equivalent to the standards contained in the De-
tainee Treatment Act violates the core principles of the Geneva Conventions and poses a grave threat to American ser-
vice-members, now and in future wars. 

We supported your efforts last year to clarify that all detainees in U.S. custody must be treated humanely. That was 
particularly important, because the Administration determined that it was not bound by the basic humane treatment 
standards contained in Geneva Common Article 3. Now that the Supreme Court has made clear that treatment of al 
Qaeda prisoners is governed by the Geneva Convention standards, the Administration is seeking to redefine Common 
Article 3, so as to downgrade those standards. We urge you to reject this effort. 

Common Article 3 of the Geneva Conventions provides the minimum standards for humane treatment and fair jus-
tice that apply to anyone captured in armed conflict. These standards were specifically designed to ensure that those 
who fall outside the other, more extensive, protections of the Conventions are treated in accordance with the values of 
civilized nations. The framers of the Conventions, including the American representatives, in particular wanted to en-
sure that Common Article 3 would apply in situations where a state party to the treaty, like the United States, fights an 
adversary that is not a party, including irregular forces like al Qaeda. The United States military has abided by the basic 
requirements of Common Article 3 in every conflict since the Conventions were adopted. In each case, we applied the 
Geneva Conventions_including, at a minimum, Common Article 3_even to enemies that systematically violated the 
Conventions themselves. 

We have abided by this standard in our own conduct for a simple reason: the same standard serves to protect 
American servicemen and women when they engage in conflicts covered by Common Article 3. Preserving the integrity 
of this standard has become increasingly important in recent years when our adversaries often are not nation-states. 
Congress acted in 1997 to further this goal by criminalizing violations of Common Article 3 in the War Crimes Act, 
enabling us to hold accountable those who abuse our captured personnel, no matter the nature of the armed conflict. 

If any agency of the U.S. government is excused from compliance with these standards, or if we seek to redefine 
what Common Article 3 requires, we should not imagine that our enemies will take notice of the technical distinctions 
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when they hold U.S. prisoners captive. If degradation, humiliation, physical and mental brutalization of prisoners is 
decriminalized or considered permissible under a restrictive interpretation of Common Article 3, we will forfeit all 
credible objections should such barbaric practices be inflicted upon American prisoners. 

This is not just a theoretical concern. We have people deployed right now in theaters where Common Article 3 is 
the only source of legal protection should they be captured. If we allow that standard to be eroded, we put their safety at 
greater risk. 

Last week, the Department of Defense issued a Directive reaffirming that the military will uphold the requirements 
of Common Article 3 with respect to all prisoners in its custody. We welcome this new policy. Our servicemen and 
women have operated for too  [*S10381]  
 long with unclear and unlawful guidance on detainee treatment, and some have been left to take the blame when things 
went wrong. The guidance is now clear. 

But that clarity will be short-lived if the approach taken by Administration's bill prevails. In contrast to the Penta-
gon's new rules on detainee treatment, the bill would limit our definition of Common Article 3's terms by introducing a 
flexible, sliding scale that might allow certain coercive interrogation techniques under some circumstances, while for-
bidding them under others. This would replace an absolute standard_Common Article 3_with a relative one. To do so 
will only create further confusion. 

Moreover, were we to take this step, we would be viewed by the rest of the world as having formally renounced the 
clear strictures of the Geneva Conventions. Our enemies would be encouraged to interpret the Conventions in their own 
way as well, placing our troops in jeopardy in future conflicts. And American moral authority in the war would be fur-
ther damaged. 

All of this is unnecessary. As the senior serving Judge Advocates General recently testified, our armed forces have 
trained to Common Article 3 and can live within its requirements while waging the war on terror effectively. 

As the United States has greater exposure militarily than any other nation, we have long emphasized the reciprocal 
nature of the Geneva Conventions. That is why we believe_and the United States has always asserted_that a broad in-
terpretation of Common Article 3 is vital to the safety of U.S. personnel. But the Administration's bill would put us on 
the opposite side of that argument. We urge you to consider the impact that redefining Common Article 3 would have 
on Americans who put their lives at risk in defense of our Nation. We believe their interests, and their safety and protec-
tion should they become prisoners, should be your highest priority as you address this issue. 

With respect, 

General John Shalikashvili, USA (Ret.); General Joseph Hoar, USMC (Ret.); Admiral Gregory G. Johnson, USN 
(Ret.); Admiral Jay L. Johnson, USN (Ret.); General Paul J. Kern, USA (Ret.); General Merrill A. McPeak, USAF 
(Ret.); Admiral Stansfield Turner, USN (Ret.); General William G.T. Tuttle, Jr., USA (Ret.); Lieutenant General Daniel 
W. Christman, USA (Ret.); Lieutenant General Paul E. Funk, USA (Ret.); Lieutenant General Robert G. Gard Jr., USA 
(Ret.); Lieutenant General Jay M. Garner, USA (Ret.); Vice Admiral Lee F. Gunn, USN (Ret.); Lieutenant General 
Arlen D. Jameson, USAF (Ret.); Lieutenant General Claudia J. Kennedy, USA (Ret.). 

Lieutenant General Donald L. Kerrick, USA (Ret.); Vice Admiral Albert H. Konetzni Jr., USN (Ret.); Lieutenant 
General Charles Otstott, USA (Ret.); Vice Admiral Jack Shanahan, USN (Ret.); Lieutenant General Harry E. Soyster, 
USA (Ret.); Lieutenant General Paul K. Van Riper, USMC (Ret.); Major General John Batiste, USA (Ret.); Major 
General Eugene Fox, USA (Ret.); Major General John L. Fugh, USA (Ret.); Rear Admiral Don Guter, USN (Ret.); 
Major General Fred E. Haynes, USMC (Ret.); Rear Admiral John D. Hutson, USN (Ret.); Major General Melvyn 
Montano, ANG (Ret.); Major General Gerald T. Sajer, USA (Ret.); Major General Michael J. Scotti, Jr., USA (Ret.). 

Brigadier General David M. Brahms, USMC (Ret.); Brigadier General James P. Cullen, USA (Ret.); Brigadier 
General Evelyn P. Foote, USA (Ret.); Brigadier General David R. Irvine, USA (Ret.); Brigadier General John H. Johns, 
USA (Ret.); Brigadier General Richard O'Meara, USA (Ret.); Brigadier General Murray G. Sagsveen, USA (Ret.); 
Brigadier General John K. Schmitt, USA (Ret.); Brigadier General Anthony Verrengia, USAF (Ret.); Brigadier General 
Stephen N. Xenakis, USA (Ret.); Ambassador Pete Peterson, USAF (Ret.); Colonel Lawrence B. Wilkerson, USA 
(Ret.); Honorable Richard Danzig; Honorable William H. Taft IV; Frank Kendall III, Esq. 
  
                        The American Jewish Committee, 
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                      New York, NY, September 27, 2006. 

Dear Senator: We write on behalf of the American Jewish Committee, a national human relations organization with 
over 150,000 members and supporters represented by 32 regional chapters, to urge you to oppose the compromise Mili-
tary Commissions Act of 2006, S. 3930, and to vote against attaching the bill to  H.R. 6061, absent correcting amend-
ments. 

To be sure, the compromise that produced the current bill resulted in the welcome addition of provisions making 
clear that the humane treatment standards of Common Article 3 of the Geneva Conventions provide a floor for the 
treatment of detainees as well as specifying that serious violations are war crimes. Nevertheless, S. 3930 is unacceptable 
in its present form for the following reasons: 

The bill arguably opens the door to the use of interrogation techniques prohibited by the Geneva Conventions. 

It opens the door to the admission of evidence in military commissions obtained by coercive techniques in contra-
vention of constitutional standards and international treaty. 

It permits the prosecution to introduce evidence that has not been provided to a defendant in a form sufficient to al-
low him or her to participate in the preparation of his or her defense. 

It unduly restricts defendants' access to exculpatory evidence available to the government. 

It unduly restricts access to the courts by habeas corpus and appeal. 

It interprets the definition of Common Article 3 violations to exclude sexual assaults such as those that occurred at 
Abu Ghraib. 

There is no doubt that the authorities entrusted with our defense must be afforded the resources and tools necessary 
to protect us from the serious threat that terrorists continue to pose to all Americans, and, indeed, the civilized world. 
But the homeland can be secured in a fashion consistent with the values of due process and fair treatment for which 
Americans have fought and for which they continue to fight. We urge you to revisit and revise this legislation so that it 
accords with our highest principles. 

Respectfully, 

E. Robert Goodkind, 

President. 

Richard T. Poltin, 

Legislative Director and Counsel. 
  
                          The Association of the Bar 
  
                           of the City of New York, 
  
                      New York, NY, September 27, 2006. 
  
                     Re Military Commission Act of 2006. 
  
                               Hon. Bill Frist, 
  
                         U.S. Senate Majority Leader, 
  
                               Washington, DC. 

Dear Majority Leader Frist: I am writing on behalf of the New York City Bar Association to urge you to oppose the 
Administration's proposed Military Commissions Act of 2006 (the "Act"). The Association is an independent 
non-governmental organization of more than 22,000 lawyers, judges, law professors and government officials. Founded 
in 1870, the Association has a long history of dedication to human rights and the rule of law, and a particularly deep 
historical engagement with the law of armed conflict and military justice. 
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The Association has now reviewed the amended version of this legislation introduced on September 22, 2006, fol-
lowing the compromise agreement between Senators Warner, McCain and Graham, on one side, and the Administration 
on the other. The compromise addresses two distinct aspects of the Administration's proposal: first, the operation of the 
military commissions which have been envisioned, and second, aspects of United States enforcement of its treaty obli-
gations under the Geneva Conventions. We will address our concerns in this order, keeping in mind particularly the 
position of our members who may be called upon to serve as defense counsel, prosecutors and judges in the commis-
sions process, and the interests of our members who presently or may in the future serve their nation in the uniformed 
services or in the intelligence services. 

The compromise clarifies many of the most important failings of the prior draft by bringing the military commis-
sions process far closer to the standards established by the Uniform Code of Military Justice and the Manual on 
Courts-Martial. The Association shares the view presented by the service judge advocates general that the existing 
court-martial system, which in many respects is exemplary, provides an appropriate process for trial of traditional bat-
tlefield detainees as well as the command and control structures of terrorist organizations engaged in combat with the 
United States, and that the commissions should closely follow that model. The changes produced here in that regard are 
therefore welcome. 

However, the bill gives the military judge discretion to admit coerced testimony if, as will presumably be the case, 
the coercion occurred before the enactment of the Detainee Treatment Act on December 31, 2005. Hearsay can also be 
admitted into evidence unless the accused carries a burden (traditionally accorded to the party offering the evidence, i.e., 
the prosecution) to show that the hearsay is not probative or reliable. This shift of burden is inconsistent with historical 
practice and would probably taint the proceedings themselves, particularly if the accused is not given access to the facts 
underlying the evidence. Admission of evidence in this circumstance would discredit the proceedings, undermine the 
appearance of fairness, and might, if it was critical to a conviction, constitute a grave breach of Common Article 3. 
These provisions do not serve the interests of the United States in demonstrating the heinous nature of terrorist acts, if 
such can be established in the military commissions. 

The enforcement provisions raise far more troubling issues. In particular, we are concerned by the definition of 
"cruel treatment" which does not correspond to the existing law interpreting and enforcing Common Article 3's notion 
of "cruel treatment." The definition incorporates a category of "serious physical pain or suffering," but defines that 
category in a way that does not encompass many types of serious physical suffering that can be and are commonly the 
result of "cruel treatment" prohibited by Common Article 3. The Common Article 3 offense of "cruel treatment" will 
remain prohibited, even if not specifically criminalized by this provision. There is really no basis to doubt that Common 
Article 3 prohibits techniques such as waterboarding, long-time  [*S10382]  
 standing, and hypothermia or cold cell if indeed they are not precluded as outright torture. However, the language of 
the current draft would create a crime defined in terms different from the accepted Geneva meanings, thereby introduc-
ing ambiguity where none previously existed. 

This ambiguity produces risks for United States personnel since it suggests that those who employ techniques such 
as waterboarding, long-time standing and hypothermia on Americans cannot be charged for war crimes. Moreover, 
Common Article 3 contains important protections for United States personnel who do not qualify for prisoner of war 
treatment under the Third Geneva Convention. This may include reconnaissance personnel, special forces operatives, 
private military contractors and intelligence service paramilitary professionals. Erosion of Common Article 3 standards 
thus directly imperils the safety of United States personnel in future conflicts. We strongly share the perspective of five 
former chairs of the Joint Chiefs of Staff in their appeal to Congress to avoid any erosion of these protections. 

The draft also seeks to strike the ability of hundreds of detainees held as "enemy combatants" to seek review of 
their cases through petitions of habeas corpus. The Great Writ has long been viewed as one of the most fundamental 
rights under our legal system. It is an essential guarantor of justice in difficult cases, particularly in a conflict which the 
Administration suggests is of indefinite duration, possibly for generations. Holding individuals without according them 
any right to seek review of their status or conditions of detention raises fundamental questions of justice. This concern is 
compounded by the draft's provision that the Geneva Convention is unenforceable, thus leaving detainees with no re-
course should they receive cruel and inhuman treatment. 

On July 19, 2006, Michael Mernin, the chair of our Committee on Military Affairs and Justice, testified before the 
Senate Armed Services Committee concerning this legislative initiative. He appealed at that time for caution and proper 
deliberation in the legislative process and urged that a commission of military law experts be convened to advise Con-
gress on the weighty issues presented. The current legislative project continues to show severe flaws which are likely to 
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prove embarrassing to the United States if it is enacted. We therefore strongly urge that the matter receive further care-
ful consideration before it is acted upon and that the advice of prominent military justice and international humanitarian 
law experts be secured and followed in the bill's finalization. 

Very truly yours, 

Barry Kamins, 

President. 
  
                             September 14, 2006. 

Dear Senator: As members of families who lost loved ones in the 9/11 attacks, we are writing to express our deep 
concern over the provisions of the Administration's proposed Military Commissions Act of 2006. 

There are those who would like to portray the legislation as a choice between supporting the rights of terrorists and 
keeping the United States safe. We reject this argument. We believe that adopting policies against terrorism which 
honor our values and our international commitments makes us safer and is the smarter strategy. 

We do not believe that the United States should decriminalize cruel and inhuman interrogations. The Geneva Con-
vention rules against brutal interrogations have long had the strong support of the U.S. because they protect our citizens. 
We should not be sending a message to the world that we now believe that torture and cruel treatment is sometimes ac-
ceptable. Moreover, the Administration's own representatives at the Pentagon have strongly affirmed in just the last few 
days that torture and abuse do not produce reliable information. No legislation should have your support if it is at all 
ambiguous on this issue. 

Nor do we believe that it is in the interest of the United States to create a system of military courts that violate basic 
notions of due process and lack truly independent judicial oversight. Not only does this violate our most cherished val-
ues and send the wrong message to the world, it also runs the risk that the system will again be struck down resulting in 
even more delay. 

We believe that we must have policies that reflect what is best in the United States rather than compromising our 
values out of fear. As John McCain has said, "This is not-about who the terrorists are, this is about who we are." We 
urge you to reject the Administration's ill-conceived proposals which will make us both less safe and less proud as a 
nation. 

Sincerely, 

Marilynn Rosenthal, Nicholas H. Ruth, Adele Welty, Nissa Youngren, Terry Greene, John LeBlanc, Andrea 
LeBlanc, Ryan Amundson, Barry Amundson, Colleen Kelly, Terry Kay Rockefeller, John William Harris. 

David Potorti, Donna Marsh O'Connor, Kjell Youngren, Blake Allison, Tia Kminek, Jennifer Glick, Lorie Van 
Auken, Mindy Kleinberg, Anthony Aversano, Paula Shapiro, Valerie Lucznikowska, Lloyd Glick. 

James and Patricia Perry, Anne M. Mulderry, Marion Kminek, Alissa Rosenberg-Torres, Kelly Campbell, Bruce 
Wallace, John M. Leinung, Kristen Breitweiser, Patricia Casazza, Michael A. Casazza, Loretta J. Filipov, Joan Glick. 
  
                             September 20, 2006. 

Re Evangelical religious leaders speak out on cruel, inhuman, degrading treatment. 

Dear Members of Congress: The Congress faces a defining question of morality in the coming hours: whether it is 
ever right for Americans to inflict cruel and degrading treatment on suspected terrorist detainees. We are writing to ex-
press our strong support for the approach taken on this issue by Senators McCain, Warner and Graham and a strong, 
bipartisan majority of the Senate Armed Services Committee. 

We read credible reports_some from FBI agents_that prisoners have been stripped naked, sexually humiliated, 
chained to the floor, and left to defecate on themselves. These and other practices like "waterboarding" (in which a de-
tainee is made to feel as if he is being drowned) may or may not meet the technical definition of torture, but no one de-
nies that these practices are cruel, inhuman, and degrading. 
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Today, the question before the Congress is whether it will support Sen. McCain's efforts to make it clear to the 
world that the U.S. has outlawed such abuse or support an Administration proposal which creates grave ambiguity about 
whether prisoners can legally be abused in secret prisons without Red Cross access. 

Evangelicals have often supported the Administration on public policy questions because they believe that no prac-
tical expediency, however compelling, should determine fundamental moral issues of marriage, abortion, or bioethics. 
Instead, these questions should be resolved with principles of revealed moral absolutes, granted by a righteous and lov-
ing Creator. 

As applied to issues of cruel, inhuman and degrading treatment, the practical application of this moral outlook is 
clear: even if it is expedient to inflict cruelty and degradation on a prisoner during interrogation (and experts seem very 
much divided on this question), the moral teachings of Christ, the Torah and the Prophets do not permit it for those who 
bear the Imago Dei. 

It will not do to say that the President's policy on the treatment of detainees already rules out torture because seri-
ous ambiguities still remain_ambiguities that carry heavy moral implications and that are intended to preserve options 
that some would rather not publicly defend. 

The terrorist attacks of September 11 were one of the most heinous acts ever visited upon this nation. The Com-
mander in Chief must provide U.S. authorities with the practical tools and policies to fight a committed, well-resourced, 
and immoral terrorist threat. At the same time, the President must also defend the deepest and best values of our moral 
tradition. 

As Christians from the evangelical tradition, we support Senator McCain and his colleagues in their effort to defend 
the perennial moral values of this nation which are embodied in international law and our domestic statutes. The United 
States Congress must send an unequivocal message that cruel, inhuman and degrading treatment has no place in our 
society and violates our most cherished moral convictions. 

Sincerely, 

Rev. Dr. David Gushee, Union University, Jackson, TN. 

Gary Haugen, president, International Justice Mission. 

Rev. Dr. Roberta Hestenes, teaching pastor, Community Presbyterian Church, Danville, CA. 

Frederica Mathewes-Green, author and commentator. 

Dr. Brian D. McLaren, founder, Cedar Ridge Community Church, Spencerville, MD. 

Rev. Dr. Richard Mouw, president, Fuller Theological Seminary. 

Dr. Glen Stassen, professor of Christian Ethics, Fuller Theological Seminary. 

Dr. Nicholas Wolterstorff, professor of Philosophical Theology, Yale University. 

Mrs. CLINTON. Now these values_George Washington's values, the values of our founding_are at stake. We are 
debating far-reaching legislation that would fundamentally alter our Nation's conduct in the world and the rights of 
Americans here at home. And we are debating it too hastily in a debate too steeped in electoral politics. 

The Senate, under the authority of the Republican majority and with the blessing and encouragement of the 
Bush-Cheney administration, is doing a great disservice to our history, our principles, our citizens, and our soldiers. 

The deliberative process is being broken under the pressure of partisanship and the policy that results is a travesty. 

Fellow Senators, the process for drafting this legislation to correct the administration's missteps has not befitted the 
"world's greatest deliberative body." Legitimate, serious concerns raised by our senior military and intelligence commu-
nity have been marginalized, difficult issues glossed over, and debates we should have had have been shut off in order 
to pass a misconceived bill before Senators return home to campaign for reelection.  [*S10383]  

For the safety of our soldiers and the reputation of our Nation, it is far more important to take the time to do the job 
right than to do it quickly and badly. There is no reason other than partisanship for not continuing deliberation to find a 
solution that works to achieve a true consensus based on American values. 
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In the last several days, the bill has undergone countless changes_all for the worse_and differs significantly from 
the compromise brokered between the Bush administration and a few Senate Republicans last week. 

We cannot have a serious debate over a bill that has been hastily written with little opportunity for serious review. 
To vote on a proposal that evolved by the hour, on an issue that is so important, is an insult to the American people, to 
the Senate, to our troops, and to our Nation. 

Fellow Senators, we all know we are holding this hugely important debate in the backdrop of November's elections. 
There are some in this body more focused on holding on to their jobs than doing their jobs right. Some in this chamber 
plan to use our honest and serious concerns for protecting our country and our troops as a political wedge issue to divide 
us for electoral gain. 

How can we in the Senate find a proper answer and reach a consensus when any matter that does not serve the ma-
jority's partisan advantage is mocked as weakness, and any true concern for our troops and values dismissed demagogi-
cally as coddling the enemy? 

This broken process and its blatant politics will cost our Nation dearly. It allows a discredited policy ruled by the 
Supreme Court to be unconstitutional to largely continue and to be made worse. This spectacle ill-serves our national 
security interests. 

The rule of law cannot be compromised. We must stand for the rule of law before the world, especially when we 
are under stress and under threat. We must show that we uphold our most profound values. 

We need a set of rules that will stand up to judicial scrutiny. We in this Chamber know that a hastily written bill 
driven by partisanship will not withstand the scrutiny of judicial oversight. 

We need a set of rules that will protect our values, protect our security, and protect our troops. We need a set of 
rules that recognizes how serious and dangerous the threat is, and enhances, not undermines, our chances to deter and 
defeat our enemies. 

Our Supreme Court in its Hamdan v. Rumsfeld decision ruled that the Bush administration's previous military 
commission system had failed to follow the Constitution and the law in its treatment of detainees. 

As the Supreme Court noted, the Bush administration has been operating under a system that undermines our Na-
tion's commitment to the rule of law. 

The question before us is whether this Congress will follow the decision of the Supreme Court and create a better 
system that withstands judicial examination_or attempt to confound that decision, a strategy destined to fail again. 

The bill before us allows the admission into evidence of statements derived through cruel, inhuman and degrading 
interrogation. That sets a dangerous precedent that will endanger our own men and women in uniform overseas. Will 
our enemies be less likely to surrender? Will informants be less likely to come forward? Will our soldiers be more likely 
to face torture if captured? Will the information we obtain be less reliable? These are the questions we should be asking. 
And based on what we know about warfare from listening to those who have fought for our country, the answers do not 
support this bill. As Lieutenant John F. Kimmons, the Army's Deputy Chief of Staff for Intelligence said, "No good 
intelligence is going to come from abusive interrogation practices." 

The bill also makes significant changes to the War Crimes Act. As it is now written, the War Crimes Act makes it a 
federal crime for any soldier or national of the U.S. to violate, among other things, Common Article 3 of the Geneva 
Conventions in an armed conflict not of an international character. The administration has voiced concern that Common 
Article_which prohibits "cruel treatment or torture," "outrages against human dignity," and "humiliating and degrading 
treatment"_sets out an intolerably vague standard on which to base criminal liability, and may expose CIA agents to jail 
sentences for rough interrogation tactics used in questioning detainees. 

But the current bill's changes to the War Crimes Act haven't done much to clarify the rules for our interrogators. 
What we are doing with this bill is passing on an opportunity to clearly state what it is we stand for and what we will 
not permit. 

This bill undermines the Geneva Conventions by allowing the President to issue Executive orders to redefine what 
permissible interrogation techniques happen to be. Have we fallen so low as to debate how much torture we are willing 
to stomach? By allowing this administration to further stretch the definition of what is and is not torture, we lower our 

AE 28 (Hamdan)
Page 120 of 353



Page 61 
152 Cong Rec S 10354, * 

moral standards to those whom we despise, undermine the values of our flag wherever it flies, put our troops in danger, 
and jeopardize our moral strength in a conflict that cannot be won simply with military might. 

Once again, there are those who are willing to stay a course that is not working, giving the Bush-Cheney admini-
stration a blank check_a blank check to torture, to create secret courts using secret evidence, to detain people, including 
Americans, to be free of judicial oversight and accountability, to put our troops in greater danger. 

The bill has several other flaws as well. 

This bill would not only deny detainees habeas corpus rights_a process that would allow them to challenge the very 
validity of their confinement_it would also deny these rights to lawful immigrants living in the United States. If enacted, 
this law would give license to this Administration to pick people up off the streets of the United States and hold them 
indefinitely without charges and without legal recourse. 

Americans believe strongly that defendants, no matter who they are, should be able to hear the evidence against 
them. The bill we are considering does away with this right, instead providing the accused with only the right to respond 
to the evidence admitted against him. How can someone respond to evidence they have not seen? 

At the very least, this is worth a debate on the merits, not on the politics. This is worth putting aside our differ-
ences_it is too important. 

Our values are central. Our national security interests in the world are vital. And nothing should be of greater con-
cern to those of us in this chamber than the young men and women who are, right now, wearing our Nation's uniform, 
serving in dangerous territory. 

After all, our standing, our morality, our beliefs are tested in this Chamber and their impact and their consequences 
are tested under fire, they are tested when American lives are on the line, they are tested when our strength and ideals 
are questioned by our friends and by our enemies. 

When our soldiers face an enemy, when our soldiers are in danger, that is when our decisions in this Chamber will 
be felt. Will that enemy surrender? Or will he continue to fight, with fear for how he might be treated and with hate di-
rected not at us, but at the patriot wearing our uniform whose life is on the line? 

When our Nation seeks to lead the world in service to our interests and our values, will we still be able to lead by 
example? 

Our values, our history, our interests, and our military and intelligence experts all point to one answer. Vladimir 
Bukovsky, who spent nearly 12 years in Soviet prisons, labor camps, and psychiatric hospitals for nonviolent human 
rights activities had this to say. "If Vice President Cheney is right, that some 'cruel, inhumane, or degrading' treatment 
of captives is a necessary tool for winning the war on terrorism, then the war is lost already." 

Let's pass a bill that's been honestly and openly debated, not hastily cobbled together. 

Let's pass a bill that unites us, not divides us. 

Let's pass a bill that strengthens our moral standing in the world, that declares clearly that we will not retreat from 
our values before the terrorists.  [*S10384]  
 We will not give up who we are. We will not be shaken by fear and intimidation. We will not give one inch to the evil 
and nihilistic extremists who have set their sights on our way of life. 

I say with confidence and without fear that we are the United States of America, and that we stand now and forever 
for our enduring values to people around the world, to our friends, to our enemies, to anyone and everyone. 

Before George Washington crossed the Delaware, before he could achieve that long-needed victory, before the tide 
would turn, before he ordered that prisoners be treated humanely, he ordered that his soldiers read Thomas Paine's writ-
ing. He ordered that they read about the ideals for which they would fight, the principles at stake, the importance of this 
American project. 

Now we find ourselves at a moment when we feel threatened, when the world seems to have grown more danger-
ous, when our Nation needs to ready itself for a long and difficult struggle against a new and dangerous enemy that 
means us great harm. 
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Just as Washington faced a hard choice, so do we. It's up to us to decide how we wage this struggle and not up to 
the fear fostered by terrorists. We decide. 

This is a moment where we need to remind ourselves of the confidence, fearlessness, and bravery of George 
Washington_then we will know that we cannot, we must not, subvert our ideals_we can and must use them to win. 

Finally, we have a choice before us. I hope we make the right choice. I fear that we will not; that we will be once 
again back in the Supreme Court, and we will be once again held up to the world as failing our own high standards. 

When our soldiers face an enemy, when our soldiers are in danger, will that enemy surrender if he thinks he will be 
tortured? Will he continue to fight? How will our men and women be treated? 

I hope we both pass the right kind of legislation and understand that it may very well determine whether we win 
this war against terror and protect or troops who are valiantly fighting for us. 

Thank you, Mr. President. 

The PRESIDING OFFICER. Who yields time? 

Mr. WARNER . Mr. President, I suggest the absence of a quorum, and I ask unanimous consent that it not be 
charged to either side. 

The PRESIDING OFFICER. Without objection, it is so ordered. The clerk will call the roll. 

The legislative clerk proceeded to call the roll. 

Mr. KENNEDY . Mr. President, I ask unanimous consent that the order for the quorum call be dispensed with. 

The PRESIDING OFFICER. Without objection, it is so ordered. 

Mr. LEVIN . Mr. President, the Kennedy amendment would require the Secretary of State to notify other countries 
around the world that seven specific categories of actions, each of which is specifically prohibited by the Army Field 
Manual, are punishable offenses under common Article 3 of the Geneva Conventions that would be prosecuted as war 
crimes if applied to any United States person. Those seven categories of actions are: (1) Forcing the detainee to be na-
ked, perform sexual acts, or pose in a sexual manner; (2) applying beatings, electric shock, burns, or other forms of 
physical pain; (3) "waterboarding"; (4) using military working dogs; (5) inducing hypothermia or heat injury; (6) con-
ducting mock executions; and (7) depriving the detainee of necessary food, water, or medical care. 

I listened very carefully to what my colleague from Virginia, the Chairman of the Armed Services Committee, had 
to say about this amendment. He stated: 

Now Senator Kennedy's amendment, depending on how the votes come, and I'm of the opinion that this chamber 
will reject it, I don't want that rejection to be misconstrued by the world in any way as asserting that the techniques 
mentioned in the amendment are consistent with the Geneva Convention or that they could legitimately be employed 
against our troops or anyone else. . . . We must not leave that impression as a consequence of the decisions soon to be 
made by way of vote on the Kennedy amendment. The types of conduct described in this amendment, in my opinion, 
are in the category of grave breaches of Common Article Three of the Geneva Convention. These are clearly prohibited 
by the bill. 

I am in complete agreement with Senator Warner that each of these practices is a grave breach of Common Article 
3. I agree that these practices are unlawful today and that they will continue to be unlawful if this bill is enacted into 
law. 

However, I am concerned that the administration may have muddied the record on these issues through its unwill-
ingness to clearly state what practices are permitted, and what practices are prohibited, under Common Article 3. While 
I reach the same conclusion as Senator Warner as to the lawfulness of the practices listed in the Kennedy amendment, I 
am afraid that others around the world may not. 

We agree that these practices are prohibited by Common Article 3. We need to send a clear message to the world 
that this is the case, so that the rest of the world will abide by the same standard. That is why I strongly support the 
Kennedy amendment. 

Mr. KENNEDY . Mr. President, how much time do I have remaining? 
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The PRESIDING OFFICER. Ten minutes remain under the Senator's control. 

Mr. KENNEDY . Mr. President, I yield myself 4 minutes. 

Mr. President, I want to point out why this is so necessary and so essential. 

In reviewing the underlying legislation, if you look under the provisions dealing with definitions on page 70 and 71, 
and then read on, you will find that it is difficult to read that without having a sense of the kind of vagueness which I 
think surrounds prohibited interrogation techniques. It talks about substantial risks and extreme physical pain. But the 
statute does not have specifics to define the areas which are prohibited. The techniques in my amendment are the same 
ones the Department of the Army and, to my best knowledge, our colleague and friend from Arizona has identified. 
Voting for my amendment would provide those specifics. 

The President has asked for specificity, but he has refused to say whether Common Article 3 would prohibit these 
kinds of acts. That has left the world doubting our commitment to Common Article 3 and has endangered our people 
around the globe_those who are working for the United States in the war on terror. The administration's obfuscation 
comes at a great risk. 

This amendment provides the clarity and sends a message to the world that these techniques are prohibited. They 
are prohibited from our military bringing them to bear on any combatants. We interpret the legislation so that any coun-
try in the world that has signed on to the Geneva Conventions, any of those countries that are going to practice activities 
prohibited by the field manual, that I consider to be torture, are going to be held by the United States interrogation 
committing a war crime. This is important. It is essential. It is necessary. 

The general concept was improved without objection a number of years ago in the wake of the Vietnam situation, 
regarding the definition of war crimes. We ought to restate and recommit ourselves to protecting Americans involved in 
the war on terror and ensure they will not be subject to these activities. 

At the present time, without this amendment, it will be left open. If we accept this amendment, it would make it 
clear it is prohibited. That is what we should do. 

I withhold the remainder of my time. 

The PRESIDING OFFICER (Mr. Alexander). The Senator from Virginia. 

Mr. WARNER. I suggest the absence of a quorum and that it not be chargeable to either side. 

The PRESIDING OFFICER. The clerk will call the roll. 

The legislative clerk proceeded to call the roll. 

Mr. BYRD . Mr. President, I ask unanimous consent that the order for the quorum call be rescinded. 

The PRESIDING OFFICER. Without objection, it is so ordered. 

Mr. BYRD . Mr. President, I ask unanimous consent the pending amendment be laid aside so that I may offer an 
amendment. 

Mr. WARNER . Mr. President, reserving the right to object, and I will not object, I would simply like to make it 
clear in laying aside the amendment  [*S10385]  
 the times remaining under the control of the Senator from Virginia and the Senator from Michigan remain in place. We 
will now, to accommodate our distinguished senior colleague, go off of the Kennedy amendment and proceed to address 
his amendment. 

The PRESIDING OFFICER. That would be the case. 

Without objection, it is so ordered. 

The Senator from West Virginia is recognized. 
  
                              Amendment No. 5104 

(Purpose: To prohibit the establishment of new military commissions after December 31, 2011) 

Mr. BYRD . Mr. President, I thank the Chair, and I also thank my very able and distinguished friend from Virginia. 
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Mr. President, I shall offer an amendment today that provides a 5-year sunset to any Presidential authorization of 
any military commission enacted under the legislation currently being debated. This amendment which I shall offer is 
essential to the ability of the Congress to retain its power of oversight and as an important check on future executive 
actions. 

As I stand here now, Members are readying themselves to beat a path home to their States_I understand that_so 
they may get in their final politicking. Unfortunately, though, in the feverish climate of a looming election, the most 
important business of the Senate may suffer. I have seen that happen over the years. This is no surprise. We have seen 
before the fever of politics can undermine the serious business of the Congress once November and the winds of No-
vember draw nigh. We have seen the mistakes that can come when Congress rushes to legislate without the benefit of 
thorough vetting by committees, without adequate debate, without the opportunity to offer amendments. 

Likewise, when legislation is pushed as a means of political showboating_we all know what that is_instead of by a 
diligent commitment to our constitutional duties, the results can be disastrous. 

In fact, there have been various proposals to bring congressional oversight to the military tribunals which were first 
authorized in November, 2001. Senators Specter, Leahy, and Durbin were instrumental in attempting to push back 
against unilateral actions by the President to establish these commissions. These attempts were to reassert the power of 
the Congress_yes, the constitutional duty embodied in Article I of this Constitution that is vested in the Congress and in 
the Congress alone, to make our country's laws and specifically to make rules concerning captures on land and water. 

Let me say that again. I will repeat the verbiage of the Constitution: to make our country's laws and specifically to 
"make rules concerning captures on land and water." 

Nothing came of these proposals. Since then, the Congress has ignored its responsibilities and this most important 
issue has been shoved aside. 

What is this new impetus spurring congressional action and a renewed interest in the issue? Did Congress find its 
way back to embracing its Article I duties? No. Did the executive branch wake up to realize it is not within its purview 
to dictate the laws of the land? No. It was the Supreme Court's decision in the Hamdan case. 

While the President grabbed the wheel and the Congress dozed, the Court stepped in to remind us of the separation 
of powers and the constitutional role of each branch, thank God. Yes, thank God for the separation of powers envi-
sioned by our forefathers. Thank God for the Supreme Court. Yes, I said this before; I say it again: Thank God for the 
Supreme Court. 

It is no coincidence that the traditional pathways of legislation through the committee and amendment process and 
ample opportunity for debate are the best recourse against the enactment of bad, bills. 

This is the way the Senate was designed to operate and this is how it separates in the best interests of the people. 

Unfortunately, because of the timing of the Supreme Court's decision and the charged atmosphere of the midterm 
elections, we are again confronted with slap-happy legislation that is changing by the minute. 

The bill reported by the Senate Committee on Armed Services, which I supported, was the product of a thorough 
process, a deliberative process. Unfortunately, this bill's progress was halted by the administration's objections, and the 
product suffered mightily. Then, in closed-door negotiations with the White House, many of the successes announced 
less than a week ago in the previous version were trashed. 

When the administration met stiff opposition to its views by former JAG_judge advocate general_officers and pre-
vious members of its own Cabinet, it realized it must come back to the table. Last Friday's version of the bill was su-
perseded by Monday's version, and changes are still forthcoming. In such a frenzied, frenetic, and uncertain state, who 
really knows the nature of the beast? This bill could very well be the most important piece of legislation_certainly one 
of the most important pieces of legislation_this Congress enacts, and the adoption of my amendment, which I shall offer, 
ensures_ensures_a reasonable review of the law authorizing military tribunals. 

There is nothing more important to scrutinize than the process of bringing suspected terrorists to justice for their 
crimes in a fair proceeding, without the taint_without the taint_of a kangaroo court. Those are the values of our country. 
We dare not handle the matter sloppily. The Supreme Court has once struck down the President's approach to military 
commissions, has it not? Do we want the product of this debate subjected to the same fate? Do we want it stricken also? 
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The original authorization of the PATRIOT Act is a case study of the risks we run in legislating from the hip_too 
much haste_and how, in our haste, we can place in jeopardy those things we hold most dear. Apparently, the Senate has 
not recognized the error of its ways. This legislation is complex. This legislation defines the processes and the proce-
dures for bringing enemy combatants to trial for offenses against our country, and it involves our obligations under the 
Geneva Conventions. This bill defines rules of evidence, it determines defendants' access to secret evidence, and it 
seeks to clarify what constitutes torture. We cannot afford to get this wrong. 

As with the PATRIOT Act, my amendment offers us an opportunity to provide a remedy for the unanticipated con-
sequences that may arise as a result of hasty congressional action. Along with the sweeping changes made by the PA-
TRIOT Act, the great hope included in it was the review that was required by the sunset provision. Everyone knows the 
saying that hindsight is 20-20, but the use of this type of congressional review gives us the opportunity both to 
strengthen the parts of the law that may be found to be weak, and to right the wrongs of past transgressions. 

So if we will not today legislate in a climate of steady deliberation, then let us at least prescribe for ourselves an an-
tidote for any self-inflicted wounds. Let us prescribe for ourselves the remedy of reason_the remedy of reason. Let this 
be the age of reason once more. Sunset provisions have historically been used to repair the unforeseen consequences of 
acting in haste. You have heard that haste makes waste. If ever there were a piece of legislation that cries out to be re-
viewed with the benefit of hindsight, it is the current bill. 

My amendment, which I hold in my hand, provides that opportunity through a 5-year sunset provision. Now, what 
is wrong with that? There is nothing wrong with that_a 5-year sunset provision. And I thank Senator Obama and I thank 
Senator Clinton for their cosponsorship of my amendment. I urge my colleagues to support it. 

Mr. President, I send my amendment to the desk. 

The PRESIDING OFFICER. The clerk will report. 

The assistant legislative clerk read as follows: 

The Senator from West Virginia [Mr. Byrd], for himself and Mr. Obama, and Mrs. Clinton, proposes an amend-
ment numbered 5104: 

On page 5, line 19, add at the end the following: "The authority of the President to establish new military commis-
sions under this section shall expire on December 31, 2011. However, the expiration of that authority shall not be con-
strued to prohibit the conduct to finality of any proceedings of a military commission established under this section be-
fore that date.".  [*S10386]  

The PRESIDING OFFICER. Who yields time? 

The Senator from Virginia. 

Mr. WARNER . Mr. President, we are about to receive a copy of the amendment. But I listened very carefully to 
my distinguished colleague's remarks. As he well knows, in my relatively short 28 years in the Senate, I have listened to 
him and I have the highest respect for his judgment, and particularly as it relates to how the legislative body should dis-
charge its constitutional responsibilities and how, also, it should not try to discharge its constitutional responsibilities. 
And I guess my opposition falls, most respectfully, in the latter category because I find this Congress has a very high 
degree of vigilance in overseeing the exercise of the executive powers as it relates to the war against those whom I view 
as jihadists, those who have no respect for, indeed, the religion which they have ostensibly committed their lives to, and 
those who have no respect for human life, including their human life. 

It is a most unusual period in the history of our great Republic. The good Senator, having been a part of this 
Chamber for nearly a half century, has seen a lot of that history unfold. The Senator and I have often discussed the 
World War II period. That is when my grasp of history began to come into focus. And, indeed, the Senator himself was 
engaged in his activities in the war effort, as we all were in this Nation. 

The ensuing conflicts, while they have been not exactly like World War II, have been basically engaging those in-
dividuals acting in what we refer to as their adhering to a state, an existing government that has promulgated rules and 
regulations, such as they may be, for the orders issued to their troops, most of whom wore uniforms, certainly to a large 
degree in the war that followed right after World War II, the Korean war. Most of those individuals in that conflict had 
some vestige of a uniform, conducting their warfare under state-sponsored regulations. I had a minor part in that conflict 
and remember it quite well. 
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Vietnam came along, and there we saw the beginning of the blurring of state sponsored. Nevertheless, it was pre-
sent. The uniforms certainly lacked the clarity that had been in previous conflicts. And on the history goes. 

But this one is so different, I say to my good friend, the Senator from West Virginia. And I think our President, 
given his duty as Commander in Chief under the Constitution, has to be given the maximum flexibility as to how he 
deals with these situations. We see that in a variety of issues around here. But, nevertheless, it is the exercise of execu-
tive authority, and that exercise of executive authority must also be subject to the oversight of the Congress of the 
United States. 

But I feel that in the broad powers conferred on the executive branch to carry out its duty to defend the Nation in 
the ongoing threat against what we generally refer to as terrorism_but more specifically the militant jihadists_we have 
to fight with every single tool we have at our disposal, consistent with the law of this Nation and international law. And, 
therefore, we are here in this particular time addressing a bill which provides for meting out justice, a measure of justice, 
to certain individuals who have been apprehended in the course of the war against this militant jihadist terrorist group. 

I find it remarkable, as I have worked it through with my other colleagues, that they are alien, they are unlawful by 
all international standards in the manner they conduct the war. Yet this great Nation, from the passage of this bill, is 
going to mete out a measure of justice as we understand it. 

Now, the Senator's concern is_and it always should be; it goes back to the time of George Washington and the 
Congress at that time_the fear of the overexercise of the authorities within the executive branch. But I think to put a 
clause and restriction, such as the Senator recommends in his amendment, into this bill would, in a sense, inhibit the 
ability of the President to rapidly exercise all the tools at his disposal. 

I say to the Senator, your bill says: 

The authority of the President to establish new military commissions under this section shall expire. . . . However, 
the expiration of that authority shall not be construed to prohibit the conduct to finality of any proceedings of a military 
commission established under this section before that date. 

That could be misconstrued. This war we are engaged in, most notably on the fronts of Afghanistan and Iraq today, 
we see where it could spread across our globe and has_not to the degree of the significance of Iraq or Afghanistan, but it 
has spread. Other nations have become the victims, subject to the threats, subject to the overt actions such as took place 
in Spain and other places of the world. We should not have overhanging this important bill any such restriction as you 
wish to impose by virtue of what we commonly call a sunset. I think that would not be correct. It could send the wrong 
message. We have to rely upon the integrity of the two branches of the Congress to be ever watchful in their oversight, 
ever unrestrained in the authority they have under the Constitution. As we commonly say around here, what the Con-
gress does one day, it can undo the next day. 

If, in the course of exercising our authority under the doctrine of the separation of powers_how many times have I 
heard the distinguished Senator from West Virginia discuss the doctrine of the separation of powers? So often. I re-
member when we were vigilantly trying to protect those powers reserved unto the Congress from an encroachment by 
the executive branch. 

So for that reason I most respectfully say that I do not and I urge other colleagues not to support this amendment 
but to continue in their trust in this institution, in the Senate and in the House, to exercise their constitutional responsi-
bilities in such a way that we will not let the executive branch at any time transcend what we believe are certain pa-
rameters that we have set forth in this bill regarding the trials and the conduct of interrogations. 

I think an extraordinary legislation that I was privileged to be involved in, which garnered 90-some votes, was the 
Detainee Act, sponsored by our distinguished colleague, Mr. McCain. That was landmark legislation. From that legisla-
tion has come now what we call the Army Field Manual, in which we published to the world what America will do in 
connection with those persons_the unlawful aliens who come into our custody by virtue of our military operations, and 
how they will be dealt with in the course of interrogation. That was an extraordinary assertion by the Congress, within 
the parameters of its powers, as to what they should do, the executive branch. 

But a sunset date for the authority to hold military commissions, in my judgment, is not in the best interests, at this 
time in this war, of our country. 

I know there are other speakers. How much time do I have remaining? 

AE 28 (Hamdan)
Page 126 of 353



Page 67 
152 Cong Rec S 10354, * 

The PRESIDING OFFICER. Nineteen minutes 20 seconds. 

Mr. WARNER. I thank the Chair, and I yield the floor. 

The PRESIDING OFFICER. The Senator from West Virginia is recognized. 

Mr. BYRD . Mr. President, the Senator knows my great respect for him. It is an abiding respect. When I look at 
him, I see a man_a Member of this Senate_who has had vast experience and worn many coats of honor. I see a man who 
stands by his word, who keeps his word, and is always very meticulous in criticizing another Senator or criticizing leg-
islation. He is most circumspect, most respectful to his colleagues, and most respectful to the Constitution. But I am 
abhorrent_I cannot write very well anymore. I would like to be able to write down words that other Senators say in a 
debate. But I cannot write. So I may have misinterpreted, or I may misstate the words. But I cannot understand why this 
legislation would not be in the best interests of my country. 

I believe the Senator said_he certainly implied strongly_that this legislation would not be in the best interests of our 
country. If I am wrong, I know the Senator will correct me. Let me read, though, the amendment: 

On page 5, line 19, add at the end the following: "the authority of the President to establish new military commis-
sions under this section shall expire on December 31, 2011. However, the expiration of that authority shall not be con-
strued to prohibit the conduct to finality of any proceedings of a military commission established under this section be-
fore that date." 

Mr. President, what is wrong with that language? How would that language not be in the interest of our country? I 
think we are all subject to  [*S10387]  
 error. Adam and Eve were driven from the Garden of Eden because of error. So from the very beginning of history, the 
very history of mankind, this race of human beings, there has been evidence of errors, mistakes. People did not foresee 
the future, and this language is a protection against that. 

What is wrong with providing an expiration date for the authority given to the President in this bill, after a period of 
5 years? Can we not be mistaken? Might we not see the day when we wish that we had an automatic opportunity to re-
view this? Five years is a long time. Five years is ample time. 

So I must say that I am somewhat surprised that my friend, the great Senator from Virginia, would seek to oppose 
this amendment. Let me read it once again. This is nothing new, having sunset provisions in bills. I think they are good. 
We can always review them, and if mistakes have not been made, we can renew them. There is that opportunity. But it 
does guarantee that there will come a time when this legislation will be reviewed. Only the word of Almighty God is so 
perfect that there is no sunset provision in the Holy Writ. No. But the sunset provision there is with us, and the time will 
come when all of us will take a voyage into the sunset. 

Mr. WARNER. May I reply at the appropriate time? 

Mr. BYRD. Absolutely. I will yield right now. 

Mr. WARNER. Many times, the two of us have stood right here and had our debates together. It is one of those rich 
moments in the history of this institution when two colleagues, without all of the prepared text and so forth, can draw 
upon their experience and knowledge and their own love for the Constitution of the United States and engage. 

I say to my good friend, 3 weeks ago, there were headlines that three Senators were in rebellion against their Presi-
dent, three Senators were dissidents, and on and on it went. Well, the fact is, the three of us_and there were others who 
shared our views, but somehow the three of us were singled out_believed as a matter of conscience we were concerned 
about an issue. 

The concern was that the bill proposed by the administration, in our judgment, could be construed as in some 
way_maybe we were wrong_indicating that America was not going to follow the treaties of 1949_most particularly, 
Common Article 3. Common Article 3 means that article in each of these three treaties. As my good friend knows_and 
we draw on our own individual recollections about the horrors of World War II. I was involved in the foreign battlefield. 
We certainly knew about it back here at home and studied it. I was a youngster, a skinny youngster in my last year in 
the Navy. So much for that. But we were very conscious of what was going on, and the frightful treatment of human 
beings as a consequence of that war. 

The world then came together_and I say the world_after that and enacted these three treaties. The United States was 
in the lead of putting those treaties in. Those treaties were for the purpose of ensuring that future mankind, generations, 
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hopefully, would not experience what literally millions of people experienced by death and maiming_not only soldiers 
but civilians. 

Mr. President, we believed that the administration's approach to this could be interpreted by the world as somehow 
we were not behind those treaties. If we were to put a sunset in here after all of the deliberation and all of the work on 
the current bill that is before this body, it could once again raise the specter that, well, if in fact the United States was 
trying to not live up to the treaties that brought on this debate in the Senate, then at the end of 5 years we go back to 
where we were. That could happen. We do not want to send that message. We want to send a message that this Nation 
has reconciled, hopefully, this body, as we vote this afternoon, and will send a strong bipartisan message that we are 
reconciled behind this legislation to ensure that in the eyes of the world we are going to live fully within the confines of 
the treaties of 1949. 

Mr. BYRD. We are not dealing with the treaties of 1949. 

Mr. WARNER. I respectfully say that our bill does, in my judgment. Clearly, it constitutes an affirmation of the 
treaties. I would not want to send a message at this time that there could come a point, namely, December 31, 2011, that 
such assurances as we have given about those treaties might expire. That is what concerns me. 

Mr. BYRD . Mr. President, I am almost speechless. I listened to the words that have just been uttered by my friend. 
My amendment does not affect, in any way, the portions of this bill that relate to the Geneva Conventions. 

It sunsets only the authority of the President to convene military commissions and, of course, the Senate can renew 
that authority. That is done in many instances here. I think it is insurance for our country and the welfare of our country 
and the welfare of the people who serve in the military. 

We say 5 years. Do we want to make that 6 years? Do we want to make it 7 years? Fine. It will expire at that time. 
It simply means that the Senate and the House take a look at it again and renew it. What is wrong with that? 

Mr. WARNER. I say to my friend, Mr. President, from a technical standpoint, he is correct. He is going in there 
and incising out regarding commissions. But the whole debate has been focused around how those commissions will 
conduct themselves in accordance with the common understanding of Article 3, particularly. 

So while the Senator, in his very fine and precise way of dealing with the legislation, takes out just that, it might not 
be fully understood beyond our shores. The headline could go out that there is going to be an expiration. 

I say to my good friend, it is just not wise to go in and try and put any imprint on this that expiration could occur. It 
could raise, again, the debate, and I do not think that is in the interest of the country. I think this debate, this legislation 
has been settled, and I don't think it was ever the President's intention in the course of the preparation of his legislation, 
but some fear it could. 

Mr. BYRD . Mr. President, it could be a Democratic President, as far as I am concerned. I think this is wise on the 
part of the Senate in conducting its constitutional oversight, to say that we will do it this far and then we will take an-
other look at it in the light of the new day, in the light of the new times, the new circumstances; we will take another 
look at it. We are not passing any judgment on that legislation 5 years out. 

I am flabbergasted_flabbergasted_that my friend would take umbrage at this legislation. 

I only have a few minutes left. 

Mr. LEVIN. Will the Senator from West Virginia yield for 3 minutes? 

Mr. BYRD. Yes, I yield 3 minutes. 

Mr. LEVIN . Mr. President, I think the Senator from West Virginia is, more than any other person in the history of 
this body, the custodian in his person of the Constitution of the United States. The bill that is before us obviously raises 
a number of very significant issues involving our Constitution. 

What the amendment of Senator Byrd does very wisely is say that after 5 years, let us double back and dou-
blecheck_double back and doublecheck_so that we can be confident that what we have done comports with the Consti-
tution of the United States. This amendment does it very carefully. It does not disturb any pending proceeding under the 
commission. The Senator has written this amendment so carefully that he says even though it will sunset, forcing us to 
go back and doublecheck, to look at our work, that it will not in any way disturb any existing or pending proceeding. 
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I believe this is such an important statement of our determination that we act in a way that is constitutional, not in 
the heat of a moment which is obviously critical to us, but that we comport in every way with this Constitution. We 
ought to heed the words of Senator Byrd, who understands the importance of this Constitution and that this body be the 
guardian of the Constitution. We are the body that must protect this Constitution. 

Mr. BYRD. Yes. 

Mr. LEVIN. And this, as he puts it, is an insurance policy that we will do just that. 

Mr. BYRD. Yes. 

Mr. LEVIN. I ask unanimous consent that I be added as a cosponsor to the Byrd amendment. 

The PRESIDING OFFICER. Without objection, it is so ordered.  [*S10388]  

Mr. BYRD . Mr. President, I have 4 minutes remaining; do I? 

The PRESIDING OFFICER. The Senator has 5 minutes 14 seconds remaining. 

Mr. BYRD. I yield 5 minutes to my friend, the distinguished Senator from Illinois, Mr. Obama. 

The PRESIDING OFFICER. The Senator from Illinois is recognized. 

Mr. OBAMA . Mr. President, I thank my dear friend and colleague from West Virginia. 

I am proud to be sponsoring this amendment with the senior Senator from West Virginia. He is absolutely right that 
Congress has abrogated its oversight responsibilities, and one way to reverse that troubling trend is to adopt a sunset 
provision in this bill. We did it in the PATRIOT Act, and that allowed us to make important revisions to the bill that 
reflected our experience about what worked and what didn't work during the previous 5 years. We should do that again 
with this important piece of legislation. 

It is important to note that this is not a conventional war we are fighting, as has been noted oftentimes by our 
President and on the other side of the aisle. We don't know when this war against terrorism might end. There is no em-
peror to sign a surrender document. As a consequence, unless we build into our own processes some mechanism to 
oversee what we are doing, then we are going to have an open-ended situation, not just for this particular President but 
for every President for the foreseeable future. And we will not have any formal mechanism to require us to take a look 
and to make sure it is being done right. 

This amendment would make a significant improvement to the existing legislation, and it is one of those amend-
ments that would, in normal circumstances, I believe, garner strong bipartisan support. Unfortunately, we are not in 
normal circumstances. 

Let me take a few minutes to speak more broadly about the bill before us. 

I may have only been in this body for a short while, but I am not naive to the political considerations that go along 
with many of the decisions we make here. I realize that soon_perhaps today, perhaps tomorrow_we will adjourn for the 
fall. The campaigning will begin in earnest. There are going to be 30-second attack ads and negative mail pieces criti-
cizing people who don't vote for this legislation as caring more about the rights of terrorists than the protection of 
Americans. And I know that this vote was specifically designed and timed to add more fuel to the fire. 

Yet, while I know all of this, I am still disappointed because what we are doing here today, a debate over the fun-
damental human rights of the accused, should be bigger than politics. This is serious and this is somber, as the President 
noted today. 

I have the utmost respect for my colleague from Virginia. It saddens me to stand and not be foursquare with him. I 
don't know a more patriotic individual or anybody I admire more. When the Armed Services bill that was originally 
conceived came out, I thought to myself: This is a proud moment in the Senate. I thought: Here is a bipartisan piece of 
work that has been structured and well thought through that we can all join together and support to make sure we are 
taking care of business. 

The fact is, although the debate we have been having on this floor has obviously shown we have some ideological 
differences, the truth is we could have settled most of these issues on habeas corpus, on this sunset provision, on a 
whole host of issues. The Armed Services Committee showed us how to do it. 

AE 28 (Hamdan)
Page 129 of 353



Page 70 
152 Cong Rec S 10354, * 

All of us, Democrats and Republicans, want to do whatever it takes to track down terrorists and bring them to jus-
tice as swiftly as possible. All of us want to give our President every tool necessary to do this, and all of us were willing 
to do that in this bill. Anyone who says otherwise is lying to the American people. 

In the 5 years the President's system of military tribunals has existed, the fact is not one terrorist has been tried, not 
one has been convicted, and in the end, the Supreme Court of the United States found the whole thing unconstitutional 
because we were rushing through a process and not overseeing it with sufficient care. Which is why we are here today. 

We could have fixed all this several years ago in a way that allows us to detain and interrogate and try suspected 
terrorists while still protecting the accidentally accused from spending their lives locked away in Guantanamo Bay. Eas-
ily. This was not an either-or question. We could do that still. 

The PRESIDING OFFICER. The Senator's time has expired. 

Mr. OBAMA . Mr. President, I ask unanimous consent for 2 more minutes. 

The PRESIDING OFFICER. Is there objection? 

Mr. WARNER . Mr. President, charged against the allocation under the proponent of the amendment. 

The PRESIDING OFFICER. The proponent has no time remaining. 

Mr. WARNER. We are under fairly rigid time control, but I will give the Senator from Illinois a minute. 

Mr. OBAMA. I will conclude, then. I appreciate the Senator from Virginia. 

Instead of allowing this President_or any President_to decide what does and does not constitute torture, we could 
have left the definition up to our own laws and to the Geneva Conventions, as we would have if we passed the bill that 
the Armed Services committee originally offered. 

Instead of detainees arriving at Guantanamo and facing a Combatant Status Review Tribunal that allows them no 
real chance to prove their innocence with evidence or a lawyer, we could have developed a real military system of jus-
tice that would sort out the suspected terrorists from the accidentally accused. 

And instead of not just suspending, but eliminating, the right of habeas corpus_the seven century-old right of indi-
viduals to challenge the terms of their own detention, we could have given the accused one chance_one single 
chance_to ask the Government why they are being held and what they are being charged with. 

But politics won today. Politics won. The administration got its vote, and now it will have its victory lap, and now 
they will be able to go out on the campaign trail and tell the American people that they were the ones who were tough 
on the terrorists. 

And yet, we have a bill that gives the terrorist mastermind of 9/11 his day in court, but not the innocent people we 
may have accidentally rounded up and mistaken for terrorists_people who may stay in prison for the rest of their lives. 

And yet, we have a report authored by sixteen of our own Government's intelligence agencies, a previous draft of 
which described, and I quote, ". . . actions by the United States government that were determined to have stoked the 
jihad movement, like the indefinite detention of prisoners at Guantanamo Bay . . ." 

And yet, we have al-Qaida and the Taliban regrouping in Afghanistan while we look the other way. We have a war 
in Iraq that our own Government's intelligence says is serving as al-Qaida's best recruitment tool. And we have recom-
mendations from the bipartisan 9/11 commission that we still refuse to implement 5 years after the fact. 

The problem with this bill is not that it is too tough on terrorists. The problem with this bill is that it is sloppy. And 
the reason it is sloppy is because we rushed it to serve political purposes instead of taking the time to do the job right. 

I have heard, for example, the argument that it should be military courts, and not Federal judges, who should make 
decisions on these detainees. I actually agree with that. 

The problem is that the structure of the military proceedings has been poorly thought through. Indeed, the regula-
tions that are supposed to be governing administrative hearings for these detainees, which should have been issued 
months ago, still haven't been issued. Instead, we have rushed through a bill that stands a good chance of being chal-
lenged once again in the Supreme Court. 
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This is not how a serious administration would approach the problem of terrorism. I know the President came here 
today and was insisting that this is supposed to be our primary concern. He is absolutely right it should be our primary 
concern_which is why we should be approaching this with a somberness and seriousness that this administration has not 
displayed with this legislation. 

Now let me make clear_for those who plot terror against the United  [*S10389]  
 State, I hope God has mercy on their soul, because I certainly do not. 

For those who our Government suspects of terror, I support whatever tools are necessary to try them and uncover 
their plot. 

We also know that some have been detained who have no connection to terror whatsoever. We have already had 
reports from the CIA and various generals over the last few years saying that many of the detainees at Guantanamo 
shouldn't have been there_as one U.S. commander of Guantanamo told the Wall Street Journal, "Sometimes, we just 
didn't get the right folks." And we all know about the recent case of the Canadian man who was suspected of terrorist 
connections, detained in New York, sent to Syria, and tortured, only to find out later that it was all a case of mistaken 
identity and poor information. In the future, people like this may never have a chance to prove their innocence. They 
may remain locked away forever. 

The sad part about all of this is that this betrayal of American values is unnecessary. 

We could have drafted a bipartisan, well-structured bill that provided adequate due process through the military 
courts, had an effective review process that would've prevented frivolous lawsuits being filed and kept lawyers from 
clogging our courts, but upheld the basic ideals that have made this country great. 

Instead, what we have is a flawed document that in fact betrays the best instincts of some of my colleagues on both 
sides of the aisle_those who worked in a bipartisan fashion in the Armed Services Committee to craft a bill that we 
could have been proud of. And they essentially got steamrolled by this administration and by the imperatives of No-
vember 7. 

That is not how we should be doing business in the U.S. Senate, and that is not how we should be prosecuting this 
war on terrorism. When we are sloppy and cut corners, we are undermining those very virtues of America that will lead 
us to success in winning this war. At bare minimum, I hope we can at least pass this provision so that cooler heads can 
prevail after the silly season of politics is over. 

I conclude by saying this: Senator Byrd has spent more time in this Chamber than many of us combined. He has 
seen the ebb and flow of politics in this Nation. He understands that sometimes we get caught up in the heat of the mo-
ment. The design of the Senate has been to cool those passions and to step back and take a somber look and a careful 
look at what we are doing. 

Passions never flare up more than during times where we feel threatened. I strongly urge, despite my great admira-
tion for one of the sponsors of the underlying bill, that we accept this extraordinarily modest amendment that would 
allow us to go back in 5 years' time and make sure what we are doing serves American ideals, American values, and 
ultimately will make us more successful in prosecuting the war on terror about which all of us are concerned. 

Thank you, Mr. President. 

Mr. BYRD . Mr. President, I ask the distinguished Senator from Virginia, may I have 10 seconds? 

Mr. WARNER. I am going to give the Senator more than 10 seconds. I have to do a unanimous consent request on 
behalf of the leadership. 
  
                            Order Vitiated_S. 295 

I ask unanimous consent that the order with respect to  S. 295 be vitiated. 

The PRESIDING OFFICER. Is there objection? 

Mr. LEVIN. Reserving the right to object. 

No objection. 

Mr. WARNER. I understand there is no objection. Will the Chair kindly rule? 
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The PRESIDING OFFICER. Without objection, it is so ordered. 

The Senator from Virginia is recognized. 

Mr. WARNER . Mr. President, I yield such time as Mr. Byrd wishes to take. 

The PRESIDING OFFICER. The Senator from West Virginia. 

Mr. BYRD . Mr. President, I thank my friend from Virginia. I merely wanted to thank the distinguished Senator 
from Illinois, Mr. Obama, for his statement. I think it was well said, I think it was wise, and I thank him for his strong 
support of this amendment. 

I also close by asking that the clerk once again read this amendment. I will then yield the floor. I thank the Senator 
from Virginia. 

Mr. WARNER . Mr. President, I say to my good friend, I fully understand what you endeavor to do here, and I re-
spectfully strongly disagree with it. I think many of us share this. This is going to be a very long war against those peo-
ple whom we generically call terrorists. In the course of that war, this President and his successor must have the author-
ity to continue to conduct these courts-martial_these trials under these commissions_and not send out a signal to terror-
ists: If you get under the time limit and you don't get caught, this thing may end. 

Mr. WARNER. If you are not caught within this period of time, when this went into effect, then you are no longer 
going to be held accountable. I, and I think every Member of this body, regret that this Nation or other nations or a 
consortium of nations have not captured Osama bin Laden. There is a debate going on about that, and I am not going to 
get into that debate, but the fact is he is still at large. There could be other Osama bin Ladens, and it may take years to 
apprehend them, no matter how diligently we pursue them. We cannot send out a signal that at this definitive time, it is 
the responsibility of the President, of the executive branch, to hold those accountable for crimes against humanity. They 
would not be held accountable if this provision went into power. 

Need I remind this institution of the most elementary fact that every Senator understands, that what we do one day 
can be changed the next. If there comes a time when we feel this President or a subsequent President does not exercise 
authority consistent with this act, Congress can step in, and with a more powerful action than a sunset, a very definitive 
action. 

Mr. President, it is my understanding I have a few minutes left under this amendment. 

The PRESIDING OFFICER (Mr. Coleman). The time of the Senator from Virginia is 9 1/2 minutes. 

Mr. WARNER. I would like to have that time transferred under my time on the bill as a whole. I hope Senator 
Cornyn, who has expressed an interest in this, gets the opportunity to use that time to address this amendment. 

Now, Mr. President, as I look at the number of Senators who are desiring to speak on my side_and I think perhaps 
it would be helpful if you could, I say to my colleague, the ranking member, check on the other side_we still have some 
debate, and we are prepared to get into debate on the Kennedy amendment now. Therefore, I will undertake to do that 
just as soon as I finish. 

But then we are in that time period where all time has expired or utilized or otherwise allocated on the several 
amendments. We will soon receive an indication from the leadership as to the time to vote on the stacked votes. But 
under the time reserved for the bill, I have, of course, the distinguished Senator from Arizona, Mr. McCain, and Senator 
Graham are going to be given by me such time as they desire, and then subject to the time utilized by those two Sena-
tors, I would hope to have time for Senator Hutchison, Senator Chambliss, and again Senator Cornyn, Senator Grassley, 
and Senator McConnell, the distinguished majority whip. 

So I am going to manage that as fairly and as equitably as I can. That is what we propose to do. I will go into the 
subject of the Kennedy amendment right now. 

The PRESIDING OFFICER. The Senator from Michigan is recognized. 

Mr. LEVIN . Mr. President, I am afraid that the way this now is set up, the Senator from Virginia has about six 
speakers who will have time, and we have on this side, because of the interest in the amendment process, used up our 
time and had to use time on the bill, so that on our side we only have_how much time left on the bill, if I could inquire 
of the Chair? 
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The PRESIDING OFFICER. The Senator from Michigan has 4 minutes remaining on the bill. The Senator from 
Vermont has 12 minutes remaining on the bill. 

Mr. LEVIN. And the Senator from Massachusetts has how many minutes on his amendment? 

The PRESIDING OFFICER. The Senator from Massachusetts has 7 minutes 20 seconds.  [*S10390]  

Mr. LEVIN. How much time all together on the majority side? 

The PRESIDING OFFICER. On the bill, 50 minutes; on the Kennedy amendment, 30 minutes. 

Mr. LEVIN. I think everybody ought to recognize the situation we are in. I hope we will withhold our comments 
until those on the other side who have been indicated as having time allocated to them speak so that we will have some 
time to respond to them. 

The PRESIDING OFFICER. The Senator from Virginia is recognized. 
  
                              Amendment No. 5088 

Mr. WARNER . Mr. President, I would now like to address the amendment offered by the senior Senator from 
Massachusetts. 

I have read this very carefully and I have studied it, I say to my good friend. There are certain aspects of this 
amendment that are well-intentioned. But I strongly oppose it, and I do encourage colleagues to oppose it, because the 
question of the separation of powers is involved here, and that is the subject on which this Chamber has resonated many 
times. But here I find the amendment invades the authority of the executive branch in the area of the conduct of its for-
eign affairs by requiring the Secretary of State to notify other state parties to the Geneva Conventions of certain U.S. 
interpretations of the Geneva Conventions, in particular Common Article 3 and the law of war. 

It is up to the executive branch in its discretion to take such actions in terms of its relations with other several states 
in this world_not the Congress directing that they must do so_such communications with foreign governments. But in 
the balance of powers, it is beyond the purview of the Congress to say to the Secretary of State: You shall do thus and 
so. 

This bill speaks for itself by defining grave breaches of Common Article 3 that amount to war crimes under U.S. 
law. Any congressional listing of specific techniques should be avoided simply because Congress cannot foresee all of 
the techniques considered to maybe fall within the category of cruel and inhuman conduct, and therefore, they would 
become violations of Article 3. We can't foresee all of those situations. Again, it is the responsibility of this body to 
administer, to see that this bill becomes law in a manner of oversight. 

Senator Kennedy's amendment, depending on how the vote comes_and I am of the opinion that this Chamber will 
reject it_I don't want that rejection to be misconstrued by the world in any way as asserting that the techniques men-
tioned in the amendment are consistent with the Geneva Conventions or that they could legitimately be employed 
against our troops or anyone else. We must not leave that impression as a consequence of the decision soon to be made 
by way of a vote on the Kennedy amendment. 

The types of conduct described in this amendment, in my opinion, are in the category of grave breaches of Com-
mon Article 3 of the Geneva Conventions. These are clearly prohibited by our bill. Rather than listing specific tech-
niques, Congress has exercised its proper constitutional role by defining such conduct in broad terms as a crime under 
the War Crimes Act. The techniques in Senator Kennedy's amendment are not consistent with the Common Article 3 
and would strongly protest their use against our troops or any others. 

So I say with respect to my good friend, this is not an amendment that I would in any way want to be a part of this 
bill. 

The PRESIDING OFFICER. The Senator from Massachusetts is recognized. 

Mr. KENNEDY . Mr. President, I would like to inquire of the Senator from Virginia, and I yield myself 3 minutes. 
As I understand, one of the reasons this amendment is being rejected is because of the burden that it is going to place on 
our State Department to notify the 194 countries that we expect, if these techniques are used against Americans, they 
would be considered a war crime. That is a possible difficulty for us? That is a burden for our State Department? Or, 
rather is he objecting because, we can't foresee all of the different kinds of techniques that might be used against indi-
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viduals and therefore we shouldn't list these. We list them in the Army Field Manual specifically. They are not pulled 
out of the air; they are listed specifically in the Army Field Manual. That is where they come from. And a number of the 
Members on the other side of the aisle have said that those techniques are prohibited. So we have taken the Department 
of Defense list and incorporated it. 

Then the last argument is that: Well, if it is rejected, we don't want this to be interpreted as a green light for these 
techniques. There must be stronger arguments. Maybe I am missing something around here. With all respect, I have 
difficulty in understanding why the Senator from Virginia, the chairman of the Armed Services Committee, does not 
address the fundamental issue which is included in this amendment, and that is this amendment protects Americans who 
are out on the front lines of the war on terror, the SEALS, the CIA, others who are fighting, and it gives warning to any 
country: You go ahead with any of these techniques and you are committing a war crime and will be held accountable. 

Now, if I could get a good answer to that, I would welcome it, but I haven't heard it yet. With all respect, I just 
haven't heard why the Senator is refusing and effectively denying_opposition to this amendment is denying that kind of 
protection. I read, and it was when the Senator was here, when we found out that similar kinds of techniques were used 
against Americans in World War II, and we sentenced offenders to 10, 15 years and even executed some. Now we are 
saying: Oh, no, we can't list those because it is going to be a bother to our State Department, notifying these countries. 
My, goodness. 

There has to be a better reason that we are not going to protect our service men and women from these kinds of 
techniques. We are saying to those countries: If you use these techniques, you are a war criminal. What are those tech-
niques? They are in the Department of Defense listing. That is what they are. How often are they used? I gave the illus-
trations of how they were used repeatedly, whether it has been by Iran or whether it has been by Japan, or any of our 
adversaries in any other war. 

The PRESIDING OFFICER. The Senator has consumed 3 minutes. 

Mr. KENNEDY. I yield myself 1 minute. I want to put in the Record the excellent letter from Jack Vessey, who is a 
distinguished former Joint Chief of Staff: 

I continue to read and hear that we are facing a different enemy in the war on terror. No matter how true that may 
be, inhumanity and cruelty are not new to warfare nor to enemies we have faced in the past. In my short 46 years in the 
armed forces, Americans confronted the horrors of the prison camps of the Japanese in World War II, the North Kore-
ans in 1950 to 1953, and the North Vietnamese in the long years of the Vietnam War, as well as knowledge of the 
Nazi's holocaust depredations in World War II. Through those years, we held to our own values. We should continue to 
do so. 

The Kennedy amendment does it. That is what this amendment is about. I reserve the remainder of my time. 

I ask unanimous consent the letter be printed in the Record. 

There being no objection, the material was ordered to be printed in the Record, as follows: 
  
                             September 12, 2006. 
  
                              Hon. John McCain, 
  
                                 U.S. Senate, 
  
                               Washington, DC. 

Dear Senator McCain: Sometimes, the news is a little garbled by the time it reaches the forests of North-central 
Minnesota, but I call your attention to recent reports that the Congress is considering legislation which might relax the 
United States support for adherence to Common Article 3 of the Geneva Convention. If that is true, it would seem to 
weaken the effect of the McCain Amendment on torture of last year. If such legislation is being considered, I fear that it 
may weaken America in two respects. First, it would undermine the moral basis which has generally guided our conduct 
in war throughout our history. Second, it could give opponents a legal argument for the mistreatment of Americans be-
ing held prisoner in time of war. 

In 1950, 3 years after the creation of the Department of Defense, the then Secretary of Defense, General George C. 
Marshall, issued a small book, titled The Armed Forces Officer. The book summarized the laws and traditions that gov-
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erned our Armed Forces through the years. As the Senate deals with the issue it might consider a short quote from the 
last chapter of that book which General Marshall sent to every American Officer. The last chapter is titled "Americans 
in Combat" and it lists 29 general propositions which govern the conduct of Americans in war. Number XXV, which I 
long ago underlined in my copy, reads as follows:  [*S10391]  

"The United States abides by the laws of war. Its Armed Forces, in their dealing with all other peoples, are expected 
to comply with the laws of war, in the spirit and the letter. In waging war, we do not terrorize helpless non-combatants, 
if it is within our power to avoid so doing. Wanton killing, torture, cruelty or the working of unusual hardship on enemy 
prisoners or populations is not justified in any circumstance. Likewise, respect for the reign of law, as that term is un-
derstood in the United States, is expected to follow the flag wherever it goes. . . ." 

For the long term interest of the United States as a nation and for the safety of our own forces in battle, we should 
continue to maintain those principles. I continue to read and hear that we are facing a "different enemy" in the war on 
terror; no matter how true that may be, inhumanity and cruelty are not new to warfare nor to enemies we have faced in 
the past. In my short 46 years in the Armed Forces, Americans confronted the horrors of the prison camps of the Japa-
nese in World War II, the North Koreans in 1950-53, and the North Vietnamese in the long years of the Vietnam War, 
as well as knowledge of the Nazi's holocaust depredations in World War II. Through those years, we held to our own 
values. We should continue to do so. 

Thank you for your own personal courage in maintaining those values, both in war and on the floor of the Senate. I 
hope that my information about weakening American support for Common Article 3 of the Geneva Convention is in 
error, and if not that the Senate will reject any such proposal. 

Very respectfully, 

General John W. Vessey, USA (Ret.). 

The PRESIDING OFFICER. The Senator from Virginia is recognized. 

Mr. WARNER . Mr. President, my distinguished colleague used two phrases just now. He said: Burden. He used 
the word burden. He then said the word bother. Senator, you walk straight into the constitutional separation of powers in 
your language and you say: The Secretary of State shall_that is a direct order_notify other parties to the Geneva Con-
ventions. You are putting a direct order to the executive branch. I say that is a transgression of the long constitutional 
history of this country and the doctrine of separation of powers. 

Mr. KENNEDY. Would the Senator support it if we changed it to "shall," that you, the chairman of our committee, 
will make that request and the President will go ahead and notify and follow those instructions? 

Mr. WARNER. Senator, I am not in the business of trying to amend your amendment. 

Mr. KENNEDY. I am just trying to accommodate you. You are saying that this is a constitutional issue. I just of-
fered to try to accommodate the Chairman so we can ensure we are protecting American servicemen from torture_from 
torture. And the response is: Well, it is going to violate the Constitution. I am interested in getting results. 

But I hear the Senator say that it is unconstitutional that my amendment says Department of State shall notify other 
countries that if they are going to torture, they are going to be held accountable, and we are being defeated on the floor 
of the U.S. Senate because the opponents are saying that is unconstitutional and we cannot find a way to do it. I find this 
unwillingness to compromise is outrageous. 

Mr. President, I am prepared to call the roll on this one. 

Mr. WARNER . Mr. President, at this point I wish to have such time as remains under the control of the Senator 
from Virginia accorded to me under the control of the time on the bill. 

The PRESIDING OFFICER. The time will be so allocated. 

Mr. WARNER . Mr. President, I wish to inform the Chamber that we are at that juncture where we will consider 
the statements of others, very important statements to be made. I listed them in a recitation of those who have indicated 
their desire to speak. But I also bring to the attention of the body that I have just been told by the leadership they are 
anxious to proceed to the votes. 

At this time I would ask_if I can get my colleague's attention_that there be yeas and nays on all of the pending 
amendments remaining. 
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The PRESIDING OFFICER. Without objection, the yeas and nays may be requested on all pending amendments. 

Mr. LEVIN. Will the Senator withhold that request for 2 minutes? Will the Senator withhold? 

Mr. WARNER. Surely. 

Mr. President, we will now put in a quorum call to accommodate the ranking member, such that the time is not 
charged to either side. 

The PRESIDING OFFICER. The clerk will call the roll. 

The assistant legislative clerk proceeded to call the roll. 

Mr. WARNER . Mr. President, I ask unanimous consent the order for the quorum call be rescinded. 

The PRESIDING OFFICER. Without objection, it is so ordered. 

Mr. WARNER . Mr. President, the managers, together with the guidance from their respective leaders, are endeav-
oring to do the following. There are three amendments to be voted on and then final passage. We hope to have as much 
time used on the bill as we can, to be consumed prior to the initiation of the votes. But then subsequent to the three 
votes, there will be a block of time. A Senator on this side has reserved 12 minutes. I intend to reserve, on my side, time 
to Senator McCain. I am trying to work in that category of time following the votes. But until we are able to reconcile 
this, I ask that we now proceed. 

Let me allow the Senator from Georgia to proceed. He has indicated a desire to speak for 5 or so minutes at this 
time. But I hope Senators are following what the two managers are saying. Those desiring to speak on the bill, with the 
exception of Senator McCain, would they kindly come down and utilize this time before the amendments start? 

I yield the floor. 

The PRESIDING OFFICER. The Senator from Georgia. 

Mr. CHAMBLISS . Mr. President, I rise today in support of the Military Commissions Act of 2006. This historic 
legislation is the result of much work, thought, and debate. 

I commend the administration, I commend Senator Warner, Senator McCain, Senator Graham, and all those who 
were involved in the ultimate compromise we have come to on this very sensitive and very complex issue. I am pleased 
we were able to find common ground on this critical issue and ensure that the President can authorize the appropriate 
agencies to move forward with an appropriate interrogation program. 

There is no question that this program provides essential intelligence that is vital to America's success in the war on 
terrorism. At the same time, it honors our agreement under the Geneva Conventions and underscores to other nations 
that America is a nation of laws. This has been a difficult issue and I am pleased that both sides worked so diligently to 
achieve this result. In this new era of threats, where the stark and sober reality is that America must confront interna-
tional terrorists committed to the destruction of our way of life, this bill is absolutely necessary. Our prior concept of 
war has been completely altered, as we learned so tragically on September 11, 2001. We must address threats in a dif-
ferent way. If we are going to get at the root of terrorist activity, we need to be able to get critical information to do so. 

There has been much discussion during the course of the drafting of this bill about the rule of law, and the rule of 
law relative to detainees is, indeed, reflected in this bill. It provides for tribunals, for judges, for counsel, for discovery, 
and for rules of evidence. 

Most importantly, however, in my view, is that while this bill provides important rule of law procedures for illegal 
enemy combatants, it does not give them the same protections which we afford lawful enemy combatants or our own 
military personnel, and that is a critical distinction. And that is how it ought to be. We have made that distinction for no 
other reason than to provide incentive for every nation across the world to observe international agreements for the 
proper treatment of captives. It bears repeating_this bill applies to the trial of illegal enemy combatants_those who make 
no pretense whatsoever of conformity with even minimal standards or international norms of civilized behavior when it 
comes to the treatment of those they capture. 

We hear repeatedly that we should be concerned about what we do, for fear that we encourage others to treat our 
captured service men and women in a similar manner. But let's be very clear here and state what every American knows 
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to be true. The al-Qaida terrorists treat our captured service men and women by beheading them and by dragging their 
bodies through the streets.  [*S10392]  
 They need no encouragement or excuse for their actions by reference to our treatment of their captives. 

As a result of the Supreme Court's ruling, we are creating military commissions that provide rule of law protections 
which are embodied in this bill_courts, judges, legal counsel, and rules of evidence. So this bill appropriately meets our 
international obligations and America's sense of what is right and it is in keeping with our highest values. 

However, this bill will allow the President to move forward with a terrorist interrogation program that will ensure 
that we continue to get critical information about those who are plotting to carry out hateful acts against America and 
against Americans. 

I commend the President for his determination to respond to the new reality confronting us. I commend Chairman 
Warner and my colleagues on the Armed Services Committee who worked in good faith to craft a bill which is the right 
bill to respond to the challenges we face. And again, I am pleased we were able to find common ground on this critical 
issue and ensure that the President can move forward with an appropriate interrogation program. 

I think it is important that we send a bill to the White House, to the desk of the President that is exactly the same as 
the bill that has already been passed by the House so we can put this program in place immediately. The way we do that 
is to continue to defeat all the amendments that have been put forward, and that we send the President the same bill that 
has already been passed by the House so that this program can be reinitiated immediately. 

I yield the floor. 

Mr. WARNER . Mr. President, I thank our distinguished colleague from Georgia, a very valued member of the 
Armed Services Committee who has from time to time participated in the extensive deliberations and consultations with 
regard to how the original bill which we worked on should be shaped and finally amended. I thank him. 

Again, I call to the attention of colleagues that I shall put in a quorum for the purpose of trying to accommodate 
Members on my side who desire to speak. 

I now see the distinguished Senator from South Carolina. We are prepared to allocate to him such time as he may 
desire. How much time does he need? 

Mr. GRAHAM. Would 15 minutes be OK? 

Mr. WARNER. Yes. 

Mr. GRAHAM. I thank the chairman. 

The PRESIDING OFFICER. The Senator from South Carolina. 

Mr. GRAHAM . Mr. President, in 15 minutes I will try to explain the processes as I know it to be in terms of how 
we arrived at this moment. 

No. 1, I am glad we are here. I think the country is better off having the bill voted on in the current fashion. 

I have gotten to know Senator Warner very well over the last 30 days. I had a high opinion of the Senator before 
this process started, but I, quite frankly, am in awe of his ability to stand up for the institution as a U.S. Senator, who 
was a former Secretary of the Navy, who tried to have a balanced approach about what we are trying to do. 

It is no secret that Senator McCain is one of my closest friends in this body, and I respect him in so many ways. But 
unlike myself and most of us, Senator McCain paid a heavy price while serving this country. He and his colleagues in 
Vietnam were treated very poorly as prisoners of war. When he speaks about the Geneva Conventions, he does so as 
someone who has been in an environment where the Conventions would not apply. But Senator McCain believes very 
strongly in the Geneva Conventions. When it comes to the Vietnam war, he has told me more than once that if it were 
not for the insistence of the United States and the international community that constantly pushed back against the 
North Vietnamese, he thought the torture would have continued and all of them would eventually be killed. But the 
North Vietnamese became concerned about international criticism after a point in time. 

While the Geneva Conventions were not applied evenly by any means, it did have an effect on the North Vietnam-
ese. 
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I have been a military lawyer for over 20 years. I have had the honor of wearing the Air Force uniform while serv-
ing my country and being around great men and women in uniform. It has been one of the highlights of my life. I have 
never been shot at. The only people who wanted to kill me were probably some of my clients. But I do appreciate why 
the Geneva Conventions exist and the fact that the law of armed conflict is a body of law unique to itself and has a rich 
tradition in our country and throughout the world and it will work to make us safe and live within our values if we 
properly apply it. 

The reason we are here is because the Supreme Court ruled in the Hamdan case that the military commissions au-
thorized by the President were in violation of Common Article 3 of the Geneva Conventions. They were not regularly 
constituted courts. 

It surprised me greatly that the Supreme Court would find that the Geneva Conventions applied to the war on terror. 
It was President Bush's assumption and mine, quite frankly, that humane treatment would be the standard. But this en-
emy doesn't wear a uniform; it operates outside the Conventions, doesn't represent a nation, and, therefore, would not be 
covered. But the Supreme Court came to a different conclusion. Thus, we are here. 

I say to my fellow Americans, it is not a weakness, it is strength that we have three branches of government. It is 
not healthy for one branch of government to dominate the other two at a time of stress. 

I have pushed back against the administration when I believed they were pushing the executive power of the inher-
ent authority of the President too far. Even though we are in a time of war, there is plenty of room for the Congress and 
the courts. 

What I tried to do in helping draft this bill, working with the President and working with our friends on the other 
side, is come up with a product that would create a balance that I think would serve us well. 

My basic proposition that I have applied to the problem is we are at war, that 9/11 was an act of war, and since that 
moment in time our Nation has been at war with enemy combatants who do not wear a uniform, who do not represent a 
nation but are warriors for their cause, just as dedicated as Hitler was to his cause, and they are just as vicious and bar-
baric as any enemy we have ever fought. 

But we don't need to be like them to win. As a matter of fact, we need to show the world that we are different than 
them. 

When the Geneva Conventions were applied to the war on terror, we had a problem. We had to renew the Military 
Commission Tribunal in line with Common Article 3. Common Article 3 is a mini-human-rights tree that is common to 
all four Convention articles. You have one about lawful combatants and unlawful combatants, civilians and wounded 
people. Common Article 3 is throughout all of the treaties regarding the Geneva Conventions. It says you would have to 
have a regularly constituted court to pass judgment or render sentences against those who are in your charge during time 
of war; that is, unlawful combatants. 

The problem with the military commission order authorized by the President was that it deviated from the formal 
Code of Military Justice, the court-martial model, without showing a practical reason. Within our Uniform Code of 
Military Justice, it says military commissions are authorized, but they need to be like the court-martial system to the 
extent practicable. 

What I am proud of is we have created a new military commission based on the UCMJ and deviations are there be-
cause of the practical need. A court martial is not the right forum to try enemy combatants_non-citizen terrorists_the 
military commission is the right forum, but we are basing what we are doing on UCMJ, and the practical differences, I 
think, will be sustained by the Court. 

The confrontation rights that were originally posed by the administration gave me great concern. I do not believe 
that to win this war we need to create a trial procedure where the jury can receive evidence classified in nature, convict 
the accused, and the accused never knows what the jury had to render a  [*S10393]  
 verdict upon, could not answer that accusation, rebut or examine the evidence. 

That was the proposal which I thought went too far and that would come back to haunt us. As a result of this com-
promise, it has been taken out. 

We have a national security privilege available to the Government to protect that prosecutor's file from being given 
over to the defense or to the accused so our secrets can be protected. But we will now allow the prosecutor to give that 
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to the jury and let them bring it out on the side of the accused and the accused never knowing what he was convicted 
upon. That could come back to haunt us if one of our soldiers falls into enemy hands. 

We would not want a future conviction based on evidence that our soldiers and CIA operative never saw. I think we 
have a military commission model that affords due process under the law of war that our Nation can be proud of, that 
will work in a way to render justice, and if a condition is abstained, it will be something we can be proud of as a nation. 
I am hopeful that the world would see the condition based on evidence, not vengeance. 

My goal is to render justice to the terrorists, even though they will not render justice to us. That is a big distinction. 

People ask me, Why do you care about the Geneva Conventions? These people will cut our heads off and they will 
kill us all. You are absolutely right. Why do I care? 

Because I am an American. And we have led the way for over 50-something years when it comes to the Geneva 
Conventions applications. 

I am also a military lawyer, and I can tell every Member of this body_some of them have served in combat unlike 
myself; some know better than I. But we have had downed pilots in Somalia. A helicopter pilot was captured by militia 
in Somalia. We dropped leaflets all over the city of Mogadishu. We told the militia leaders, "If you harm a helicopter 
pilot, you will be a war criminal." We blared that throughout town on loudspeakers with helicopters. After a period of 
time, they got the message, and he was released. 

We had two pilots shot down over Libya when Reagan bombed Qadhafi. I was on active duty in the Air Force. We 
told Qadhafi directly and indirectly, if they harm these two pilots, they will be in violation of the Geneva Conventions, 
and we will hunt you down to the ends of the Earth. 

I want to be able to say in future wars that there is no reason to abandon our Geneva Conventions obligations to 
render justice to these terrorists. 

So not only do we have a military commission model thatis Geneva Conventions compliant; we have a model that I 
think we should be proud of as a nation. 

The idea that the changes between the committee bill and the compromise represents some grave departure, quite 
frankly, I vehemently disagree with. I didn't get into this discussion and political fight to take all the heat that we have 
taken to turn around and do something that undercuts the purpose of being involved in it to begin with. The evidentiary 
standard that will be used in a military commission trial of an enemy combatant was adopted from the International 
Criminal Court. 

I will place into the Record statements from every Judge Advocate General in all four branches of the services that 
have certified from their point of view that the evidentiary standard that the judge will apply to any statements coming 
into evidence against an enemy combatant are legally sufficient, will not harm our standing in the world, and, in fact, 
are the model of the International Criminal Court which try the war criminals on a routine basis. 

The provision I added, along with Senator McCain, dealing with the provisions of the Detainee Treatment Act, 5th, 
8th, and 14th amendment concepts within the Detainee Treatment Act, will also be a standard in the future designed to 
reinforce the relevance of the Detainee Treatment Act in our national policy, in our legal system, not to undermine any-
thing but to enforce the concept the Detainee Treatment Act and the judicial standard that our military judges will apply 
to terrorists accused is the same that is applied in International Criminal Court. 

I have been a member of the JAG court for over 20 years. I have had the honor of serving with many men and 
women who will be in that court-martial scene. The chief prosecutor, Moe Davis, I met as a captain. There is no finer 
officer in the military than Colonel Davis. He is committed to render justice. I am very proud of the fact that the men 
and women who will be doing these military commissions believe in America just as much as anybody I have ever met, 
and they want to render justice. 

What else do we try to accomplish? 

We reauthorize the military commissions in a way to be Geneva Conventions-compliant to afford the defendants 
accused due process in the way that will not come back to haunt us. 

What else did we have to deal with? A CIA program that is classified in nature that needs to continue. There is a 
debate in this country: Should we have a CIA interrogation program classified in nature that would allow techniques not 
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in the Army Field Manual to get good intelligence from high value targets? The answer, from my point of view, is yes, 
we should, but not because we want to torture anybody, because we want to be inhumane as a nation. The reason we 
need a CIA program classified in nature to get good information is because in this war information saves lives. 

Mutual assured destruction was the concept of the Cold War, where if the Soviet Union attacked us, they knew with 
certainty they would be wiped out. That concept doesn't work when your enemy doesn't mind killing themselves when 
they kill you. The only way we will protect ourselves effectively is to know what they are up to before they act. The 
way you find that out is to have good intelligence. But you have to do it with your value system. 

Abu Ghraib was an aberration, but it has hurt this country. Anytime the world believes America has adopted tech-
niques and tactics that are not of who we are, we lose our standing. So what we did regarding the CIA, we redefined the 
War Crimes Act to meet our Geneva Conventions obligations. The test for the Congress was, how can you have a clan-
destine CIA program and then not run afoul of the Geneva Conventions? What are the Geneva Conventions require-
ments of every country that signs the treaty to outlaw domestically gray areas of the treaty? 

In Article 129 and 130 of the Geneva Conventions, it puts the burden on each country to do it internally, to create 
laws to discipline their own personnel who may violate the treaty in a grave way. It lists six offenses that would be con-
sidered grave breaches of the treaty under the conventions. Those six offenses were taken out of the treaty and put in 
our domestic law, title 18, the War Crimes Act, and anybody in our Government who violates that War Crimes Act is 
subject to being punished as a felon. 

We added three other crimes we came up with ourselves. 

Torture has always been a crime, so anyone who comes to the Senate and says the United States engages in torture, 
condones torture, that this agreement somehow legitimizes torture, you don't know what you are talking about. Torture 
is a crime in America. If someone is engaged in it, they are subject to being a felon, subject to the penalty of death. Not 
only is torture a war crime, serious physical injury, cruel and inhumane treatment mentally and physically of a detainee 
is a crime under title 18 of the war crimes statute. 

Every CIA agent, every military member now has the guidance they need to understand the law. Before we got in-
volved, our title 18 War Crimes Act was hopelessly confusing. I couldn't understand it. We brought clarity. We have 
reined in the program. We have created boundaries around what we can do. We can aggressively interrogate, but we 
will not run afoul of the Geneva Conventions. We are not going to let our people commit felonies in the name of getting 
good information, but now they know what they can and cannot do. 

Who complies with that treaty? Who is it within our Government who would implement our obligations under the 
treaty? The Congress has decided what a war crime would be to prohibit grave breaches of the treaty. The President,this 
President, like every other President, implements treaties. So what we  [*S10394]  
 said in this legislation, when it comes to nongrave breaches, all the other obligations of the Geneva Conventions, the 
President will have the responsibility constitutionally to comply with those obligations, not to rewrite title 18, not to 
sanction torture, not to violate the Detainee Treatment Act, but to fulfill the treaty the way every other President has in 
our constitutional history. That is all we have done. To say otherwise is just political rhetoric. Not only have we allowed 
the CIA program to go forward in a way not to violate the Geneva Conventions, we have delegated to the President 
what was already our constitutional responsibility to enforce the treaty_not to rewrite it but to enforce it and fulfill it. 

My concern was that in the process of complying with Hamdan, we would be seen by the world as redefining the 
treaty for our own purposes. We have not redefined the Geneva Conventions. We have, for the first time in our domestic 
law, clearly defined what a crime would be against the Geneva Conventions, and we have told the President, as a Con-
gress: It is your job to fulfill the other obligations outside of criminal law. That is the way it should be, and it is some-
thing of which I am extremely proud. 

We have been at war for over 5 years. Here we are 5 years later trying to figure out the basic legal infrastructure. It 
has been confusing. It has been contentious. We have had two Supreme Court cases where the Government's work 
product was struck down. 

My hope is that our homework will be graded by the Supreme Court, that this bill eventually will go to our Federal 
courts, as it should, and the courts will say the following: the military commissions are Geneva Conventions compliant 
and meet constitutional standards set out by our country when it comes to trying people. 
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I am confident the court will rule that way. I am confident the Supreme Court will understand that the power we 
gave the President to fulfill the treaty is consistent with his role as President and the war crimes we have written to pro-
tect the treaty from a grave breach from our own people is written in a way to sustain legal scrutiny. 

I am also confident that Congress has finally cleared up what has been a huge problem. What role should a judge 
have in a time of war? Who should make the decision regarding enemy combatant status? 

In every war we have been in up until now, the military has decided the battlefield issues. Under the Geneva Con-
ventions, it is a military decision to consider who an enemy combatant is. The habeas cases that have existed in our 
courts from the last 3 or 4 years have led to tremendous chaos at Guantanamo Bay. Our own troops are being sued by 
the people we are fighting. They are bringing every kind of action you can think of into Federal courts. Over 200 cases 
have been filed. It is impeding the war effort. 

A judge should not make a military decision during a time of war. The military is far more capable of determining 
who an enemy combatant is than a Federal judge. They are not trained to do that. 

We have replaced a system where the judges of this country can take over military decisions and allow judges to 
review military decisions, once made, for legal sufficiency. That is the way every other country in the world does it. 
Habeas has no place in this war for enemy prisoners. The Germans and the Japanese_no prisoner in the history of the 
United States has ever been able to go to a Federal court and sue the people they are fighting who are protecting us 
against the enemy. 

We are allowing the Federal courts to review every military decision made about an enemy combatant as to 
whether they made the right decision based on competent evidence and whether the procedures they used are constitu-
tional. We have rejected the idea as a Congress of allowing the courts to run the war when it comes to defining who an 
enemy combatant is. That was a decision which needed to be made. It is not destroying the writ of habeas corpus. It is 
having a rational, balanced approach to where the judges can play a meaningful role in time of war and not play a role 
they are not equipped to play. This will mean nothing if it does not withstand court scrutiny. 

I hope soon we will have an overwhelming vote for the final product after the amendments are disposed of. My 
goal for 2 years has been to try to find national unity, to have the Congress, the executive branch, and eventually the 
courts on the same sheet of music where we can tell the world at large that we have detention policies, interrogation 
policies, and confinement policies that not only are humane and just but will allow us to protect ourselves from a vi-
cious enemy and live up to our obligations as a nation. We are very close to that day coming. 

I thank every Member of this Senate who has worked to make this product better. When you cast a vote, please re-
member, we are at war, we are not fighting crime. 

The PRESIDING OFFICER. The Senator from Virginia. 

Mr. WARNER . Mr. President, we now have an additional speaker, the Senator from Texas. 

As the Senator from South Carolina has just completed his remarks, I have to say it has been an unusual experience 
for all of us these past weeks. Working together with Senator McCain and the Senator from South Carolina has enabled 
this Senate to proceed in a way that is consistent with Senate practices: namely, have a committee go through a bill, 
have a markup, and then proceed to work on a product. It brought together the consensus. 

I say to my friend from South Carolina, although I have had some modest experience as Secretary of the Navy 
dealing with court-martials, and, indeed, when I was a young officer in the Marines, I was involved in court-martials, 
the Senator brought together in this bill, in this deliberation, a very special expertise of the years he has had. 

Now he is a full colonel in the U.S. Air Force and a Judge Advocate General recognition. I thank the Senator for his 
invaluable contribution to putting the series of bills we have had_putting into those bills matters which he believed were 
in the best interests of the men and women of the Armed Forces and, indeed, his consultation throughout this process 
with the Judge Advocate Generals and other past and present Judge Advocates and some of the younger officers who 
will be future Judge Advocate Generals. I thank the Senator from South Carolina for his strong contribution to this de-
liberative process in the Senate. 

Now I yield the floor to our last speaker before we proceed to the votes. As I understand, we will be voting at the 
conclusion of this statement? 

Mr. LEVIN. I don't know if the unanimous consent agreement has been finished yet. That is our hope. 
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Mr. WARNER. We are finishing a unanimous consent request, but I alert the Senate that it is my strong hope and 
prediction we will soon be voting in sequence on three amendments. 

I yield the floor. 

The PRESIDING OFFICER. The Senator from Texas. 

Mr. CORNYN . Mr. President, I first compliment the distinguished chairman of the Senate Committee on Armed 
Services, the Senator from Virginia, for being the calm and steady hand on the rudder during the course of the discus-
sions and debates involving this important piece of legislation. His work and demeanor have always been constructive 
and civil, and any disagreements we have had are befitting of the great traditions of this institution. I thank him for that. 

Mr. WARNER. If I may, I thank the Senator from Texas. Several times we came to the Senator's office in the 
course of the deliberations on this bill because the Senator, too, brings to the debate a vast experience, having risen 
through the ranks of the legal profession to become a judge in his State. The Senator is very well equipped and did pro-
vide a very valuable input into this debate. 

Mr. CORNYN. My thanks to the Senator from Virginia. 

Mr. President, not everyone who has been engaging in this debate has been as constructive. We have heard some 
outlandish statements that bear correction, some suggesting this bill would actually permit the use of torture. Noth-
ing_nothing_could be further from the truth. In fact, what this bill does is make sure that the provisions of the Detainee 
Treatment Act,  [*S10395]  
 which were passed in December of 2005 in this same Senate, that ban torture, cruel, inhuman, and degrading treatment 
of detainees, that we comply with those laws which reflect upon our international treaty obligations as well as our do-
mestic laws and which reflect our American values. 

We are a nation at war. But there is no equivalency with the way this war is fought and prosecuted by the United 
States and our allies, no equivalency with the manner in which the war is prosecuted by our enemies. We have learned 
that our enemies have been at war against us for much longer than just September 11, 2001, and date back many years 
before we even realized America was under attack. 

We know that this enemy, represented by Islamic extremism, justifies the use of murder against innocent civilians 
in order to accomplish its goals. 

America complies with all of its international treaty obligations and domestic laws. What this bill is about is to try 
to provide our intelligence authorities the clear direction they need so they know how to comply with those laws and, at 
the same time, preserve an absolutely critical means of collecting intelligence through the interrogation of high-value 
detainees at Guantanamo Bay. 

But no civilian employee of the U.S. Government working at the CIA or elsewhere is going to risk their career, 
their reputation, and their assets using some sort of cloudy law or gray law that does not make clear what is permitted 
and what is not permitted. This bill we are prepared to pass in a few minutes provides that kind of clear direction. What 
it says is that we in the U.S. Congress are stepping up to take the responsibility ourselves to provide that kind of clarity 
that will allow our intelligence authorities to gain this important intelligence while at the same time be secure in the 
knowledge that what they are doing fully complies with our law, including our international treaty obligations. 

We know the aggressive interrogation techniques that are legal under the provisions of the McCain amendment in 
the Detainee Treatment Act have provided much valuable intelligence that has saved American lives. We know the 
CIA's high-value terrorist detainee program works. For example, detainees have provided the names of approximately 
86 individuals whom al-Qaida deemed suitable for Western operations. Half of these individuals have now been re-
moved from the battlefield and are no longer a threat to the United States of America or our allies. 

This program is effective and has saved American lives and must be preserved. Yet there are people who would go 
so far as to intimate that we are torturing people. But we are not torturing people. But we are using legal, aggressive 
interrogations consistent with the U.S. Constitution, U.S. laws, and our treaty obligations. In doing so, we are keeping 
faith with the American people that the Federal Government will use every legal means available to us to keep the 
American people safe. 

Now, we may disagree_and we do disagree on the Senate floor_with the level of rights that an accused terrorist 
should have. I happen to believe these individuals, who are high-value detainees at Guantanamo Bay, do not deserve the 
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same panoply of rights preserved for American citizens in our legal system. But I would hope that we would all agree 
that the CIA interrogation program must continue. We must not allow the brave patriots who conduct these interroga-
tions to be at risk unnecessarily by providing a gray zone as opposed to absolute clarity insofar as it is within our power 
to give it so that we may interrogate these captured terrorists to the fullest extent of the law. 

To suggest that we are somehow torturing individuals or violating our own laws that we passed just last year in the 
Detainee Treatment Act under the McCain amendment banning torture, cruel and inhuman treatment, is absolutely un-
true and irresponsible. The American people have a right to believe we will use every legal tool available to us to help 
keep them safe against this new and different type of enemy. 

Let me just say a word about who that enemy is. We have heard we are engaged in a global war on terror, and that 
is absolutely true. But it does not necessarily tell us who that enemy is. Unfortunately, it is an enemy that has hijacked 
one of the world's great religions, Islam, in pursuit of their extremist goals that justifies the murder of innocent civilians 
in order to accomplish those goals. 

Some on the Senate floor have said this debate is all about Iraq. It is not just about Iraq. If it were just about Iraq, 
how would those critics explain the attempted terrorist plot that was broken up at Heathrow Airport just a few short 
weeks ago, or the attacks in Madrid or Beslan in Russia or Bali or elsewhere or, for that matter, New York and Wash-
ington, DC? 

The fact is, we have prevented another terrorist attack on our own soil by using this interrogation program to allow 
us to detect and deter and disrupt terrorist activity, and the fact we have also taken the fight on the offensive where the 
terrorists plot, plan, train, and try to export their terrorist attacks to the United States and elsewhere. 

If we would do what some would apparently want us to do and simply pull the covers over our head and wish the 
bad people would go away, America would be less safe and we would not be able to stand here and say that due to the 
vigilance of the American people, due to the vigilance of the U.S. Congress and the executive branch of Government, 
we have been successful, thank goodness, in preventing another terrorist attack on our own soil, after 5 years from Sep-
tember 11, 2001. 

So, Mr. President, I hope our colleagues will vote against these ill-advised amendments to this bill and will send a 
clean bill to be reconciled with the House version and sent to the President right away so that before too long we can see 
that some of the war criminals who sit detained at Guantanamo Bay may be brought to justice, people like Khalid 
Shaikh Mohammed, who was the mastermind of the 9/11 plot that killed nearly 3,000 Americans. 

Mr. President, I yield the floor. 

The PRESIDING OFFICER (Mr. Chafee). The Senator from Virginia. 

Mr. WARNER . Mr. President, I thank my distinguished colleague from Texas. He has been a valuable addition to 
those who are trying to structure this piece of legislation. 

Momentarily, I will seek a unanimous consent request ordering the votes and the allocation of such time as remains 
between Senators. 

So at this point in time, I will suggest the absence of a quorum, unless the Senator from Massachusetts would like 
to take the additional 3 minutes that he has at this time on his amendment. 

Mr. KENNEDY. Yes. 

The PRESIDING OFFICER. The Senator from Massachusetts. 

Mr. KENNEDY . Mr. President, just quickly, the proceedings we are going to have_if I can inquire_I use the 3 
minutes, and then we are moving toward a series of votes; is that right? 

Mr. WARNER. That is correct, I say to the Senator. 

Mr. KENNEDY. Then, I would ask when I have 30 seconds left_Mr. President, I have 3 1/2 minutes; am I correct? 

The PRESIDING OFFICER. Three minutes. 

Mr. KENNEDY. Three minutes. 
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Mr. WARNER . Mr. President, I may have misunderstood my colleague. That is the 3 minutes remaining on your 
amendment held in abeyance. 

Mr. KENNEDY. That is correct. 

Mr. President, I yield myself the 3 minutes. 
  
                              Amendment No. 5088 

Mr. President, just for the benefit of the membership, in my hand is the Army manual. In the Army manual are the 
prohibitions for instructions to all the interrogators of the United States, that they cannot use these kinds of harsh tactics 
which have been recognized by Members as torture. 

This amendment says if any country is going to use those similar tactics against those who would be representing 
the United States in the war on terror_for example, the Central Intelligence Agency; for example, the SEALs; for exam-
ple, contractors working for the intelligence agency_then they will have committed a war crime. 

I reviewed earlier in the debate where we have prosecuted Japanese and other war crimes, giving them 10 or 15 
years, and even execution when they went ahead with this. That is why this is so important. 

Now, my good friend, the chairman of the committee, says we cannot do it  [*S10396]  
 because it violates the Constitution because it is instructing_instructing_the President of the United States through the 
State Department to notify the 194 countries. 

Well, we thought it was not unconstitutional on the Port Security Act, when we said: 

When the Secretary . . . , after conducting an assessment . . . , decides that an airport does not maintain and carry 
out effective security measures, the Secretary . . . shall notify the appropriate authorities of the government of the for-
eign country. . . . 

Here is port security. 

Here is on the pollution issues: 

The Secretary of State shall notify without delay foreign states concerned. . . . 

That is the second one. 

And I have the third illustration in terms of foreign carriers. 

In 15 minutes we got these cases. And here we are going to say we are going to refuse to protect Americans who 
are on the cutting edge of the war on terror because we will not let our State Department go on an e-mail and notify the 
192 countries because that is unconstitutional? If the chairman of the Armed Services Committee feels that way, we 
could strike that provision and just say it is the policy of the United States. Then we would not be instructing anyone. 
Either way, this is about protecting Americans. It is about protecting Americans. 

I believe those Americans who are out there in the hills and in the mountains of Afghanistan today and tonight, 
those people who are in the hills and mountains and deserts of Iraq, those people who are out in Southeast Asia or all 
over the world in order to try to deal with the problems of terrorism ought to know, if they are in danger of getting cap-
tured, if any of their host countries are going to perform this kind of procedure and torture on them, they will be war 
criminals. 

That is what this amendment is about. I hope it will be accepted. It should be. 

Mr. President, I yield what time I have to my ranking member. 

The PRESIDING OFFICER. The Senator's time has expired. 

Mr. WARNER . Mr. President, at this time we are waiting for clearance by the leadership of the UC. But I will ask 
at this time we get the yeas and nays on all the votes, the amendments and final passage. 

Mr. ROCKEFELLER . Mr. President, without objecting, does any unanimous consent request allow me to close on 
my amendment for 2 minutes? 
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Mr. WARNER . Mr. President, the UC, as presently drafted, gives 2 minutes to each side for the purpose of ad-
dressing amendments. 

Mr. ROCKEFELLER. I thank the Senator. 

Mr. WARNER . Mr. President, I once again restate the request for the yeas and nays on the amendments and final 
passage. I ask unanimous consent that it be in order to ask for the yeas and nays on the amendments and final passage. 

The PRESIDING OFFICER. Without objection, it is so ordered. 

Mr. WARNER . Mr. President, I ask for the yeas and nays on the amendments and final passage. 

The PRESIDING OFFICER. Is there a sufficient second? 

There appears to be a sufficient second. 

The yeas and nays were ordered. 

Mr. WARNER . Mr. President, I suggest the absence of a quorum. 

The PRESIDING OFFICER. The clerk will call the roll. 

The assistant legislative clerk proceeded to call the roll. 

Mr. WARNER . Mr. President, I ask unanimous consent that the order for the quorum call be rescinded. 

The PRESIDING OFFICER. Without objection, it is so ordered. 

Mr. WARNER . Mr. President, I ask unanimous consent that any remaining time be yielded back, other than as 
noted below, and that the Senate proceed to votes in relation to the amendments in the following order: 

The Rockefeller amendment No. 5095, the Byrd amendment No. 5104, and the Kennedy amendment No. 5088. 

I further ask unanimous consent that there be 4 minutes for debate, equally divided, prior to each of the above 
votes. 

I further ask unanimous consent that prior to passage of the bill, Senator Leahy be recognized for his remaining 12 
minutes and, as set forth in the initial unanimous consent request, which was provided for under the original consent 
order, Senator Levin be in control of 4 minutes, Senator Warner in control of 16 minutes, to be followed by closing re-
marks by the two leaders and, following that time, the Senate proceed to passage of the bill; further, that there then be 5 
minutes equally divided prior to the vote on invoking cloture on the border fence legislation; provided further that with 
respect to the border fence bill, it be in order to file second degrees at the desk no later than 5 p.m. today under the pro-
visions of rule XXII. 

The PRESIDING OFFICER. Is there objection? 

Mr. LEAHY . Mr. President, reserving the right to object, I did not understand the part about the fence. 

Mr. WARNER. Can the Senator repeat that? 

Mr. LEAHY. I did not understand the part about the timing of the fence bill. 

Mr. WARNER. I will repeat it. 

Mr. LEAHY. Just that part. 

Mr. WARNER. It reads as follows: Following that time, the Senate proceed to passage of the bill; further, there 
then be 5 minutes equally divided prior to the vote on invoking cloture on the border fence legislation; provided further 
that with respect to the border fence bill, it be in order to file second degrees at the desk no later than 5 p.m. today under 
the provisions of rule XXII. 

Mr. LEAHY . Mr. President, even though I believe we have made a terrible and tragic mistake in the Senate, in-
cluding major changes in our constitutional rights willy-nilly to get out to campaign, I realize they have locked this in 
and there is not much one can do about it. I think it is a farce in the Senate. 

Mr. WARNER . Mr. President, I renew the unanimous consent request. 

The PRESIDING OFFICER. Is there objection? 
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Without objection, it is so ordered. 
  
                              Amendment No. 5095 

There will now be 4 minutes of debate, equally divided, on the Rockefeller amendment. 

The Senator from West Virginia is recognized. 

Mr. ROCKEFELLER . Mr. President, my amendment would require, as I explained this morning, the CIA to pro-
vide the Congressional Intelligence Committees, which are required by law to be informed of what is going on in the 
intelligence world, fully the most basic and fundamental information it needs to oversee the CIA detention and interro-
gation program. 

Frankly, for the past 4 years we have not had that information. The administration has withheld this information 
from us. I am not saying that in partisan fashion. It is a fact. 

It has been very frustrating as a member of the Intelligence Committee, much less as a Member of the Senate. We 
have made repeated requests and the Intelligence Committee has been prevented from carefully reviewing the program. 
The program has operated, as a result, without any meaningful congressional oversight whatsoever, and that is our re-
sponsibility under the law. 

All of my colleagues should be troubled by this fact. We cannot assure ourselves, we cannot assure the American 
people, and we cannot assure our agents overseas that the CIA program is both legally sound and effective, without the 
basic information required under my amendment. 

My amendment is simply about oversight and accountability, nothing more, nothing less. Nothing in the amend-
ment would require the public disclosure of any classified document or aspect of the CIA program. 

Mr. President, I ask unanimous consent that Senator Feinstein be added as a cosponsor of my amendment. 

The PRESIDING OFFICER. Without objection, it is so ordered. 

The Senator from Virginia is recognized. 

Mr. WARNER . Mr. President, I spoke in strong opposition to this amendment. Again, I think it tries to displace 
the oversight that is performed by the Intelligence Committee. I would like to add the following bit of information. 

On September 28 of this year, GEN Michael V. Hayden, who is the current Director of the CIA, wrote a letter to 
Chairman Pat Roberts of the Intelligence Committee in the Senate. In it he said: 

On September 6, 2006, I briefed the full SSCI membership on key aspects of the detainee program, providing a 
level of detail  [*S10397]  
 previously not made available to SSCI members. I made clear to the committee that upon passage of the new detainee 
legislation, I would brief the SSCI on how CIA would execute the future program, and I agreed to promptly notify the 
committee when any modifications to the program were proposed, or when the status of any individual detainee 
changed. 

I think that is dispositive of a very clear indication by the executive branch to allow the Senate to perform its over-
sight through the properly designated committee, the Senate Committee on Intelligence. 

Mr. ROCKEFELLER . Mr. President, how much time do I have remaining? 

The PRESIDING OFFICER. The Senator's time has expired. 

Mr. WARNER . Mr. President, I ask unanimous consent that this letter be printed in the Record. 

There being no objection, the material was ordered to be printed in the Record, as follows: 
  
                         Central Intelligence Agency, 
  
                     Washington, DC, September 28, 2006. 
  
                              Hon. Pat Roberts, 
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                 Chairman, Select Committee on Intelligence, 
  
                    United States Senate, Washington, DC. 

Dear Mr. Chairman: I write today regarding the Rockefeller amendment to the military commissions legislation 
now pending on the Senate floor. The CIA strongly opposes adoption of the Rockefeller amendment. 

Since the inception of its detention program, the CIA has a strong and consistent record of keeping its oversight 
committees fully and currently informed of critical aspects of the program. Further, the bipartisan leadership of Con-
gress has been briefed regularly by the CIA on this program since its inception, and I personally briefed the Majority 
and Minority Leaders of the Senate only weeks ago. The CIA remains committed to a frank and open dialogue with the 
Congress on detailed aspects of the detainee program, while ensuring the secrecy of this particularly sensitive activity. 
Senate adoption of the Rockefeller amendment would go far beyond traditional CIA reports to Congress by mandating 
detailed information about assets, methods, locations and individuals involved in sensitive operations. In addition, de-
tailing in public law the amount of sensitive information that CIA must provide to Congress will chill some of our 
counterterrorism partners whose cooperation is fully conditioned on the absolute secrecy of their support. 

Since becoming Director of the CIA, I have made every effort to keep your committee apprised of the status of the 
detainee program. In July, I updated you and SSCI Vice Chairman Rockefeller on the program, sharing sensitive aspects, 
including information about specific detainees, examples of actionable intelligence gained from the program and about 
ways in which the program could continue to be successful in the future. Following this briefing and despite its highly 
sensitive nature, at your request_and that of Sen. Rockefeller_I fully supported briefing the entire SSCI membership. 

On September 6, 2006, I briefed the full SSCI membership on key aspects of the detainee program, providing a 
level of detail previously not made available to SSCI members. I made clear to the committee that upon passage of new 
detainee legislation, I would brief the SSCI on how CIA would execute the future program and I agreed to promptly 
notify the committee when any modifications to the program were proposed or when the status of any individual de-
tainee changed. 

Upon Senate passage of the military commissions legislation, I stand ready to again brief your committee and the 
bipartisan Senate leadership on the future of the detainee program. 

Sincerely, 

Michael V. Hayden, 

General, USAF Director. 

Mr. WARNER . Mr. President, are we prepared to move to a vote? 

The PRESIDING OFFICER. Yes. The question is on agreeing to the amendment of the Senator from West Vir-
ginia. 

The yeas and nays have been ordered. 

The clerk will call the roll. 

The assistant legislative clerk called the roll. 

Mr. McCONNELL. The following Senator was necessarily absent: the Senator from Maine (Ms. Snowe). 

The PRESIDING OFFICER. Are there any other Senators in the Chamber desiring to vote? 

The result was announced_yeas 46, nays 53, as follows:                                   
  
                       [Rollcall Vote No. 256 Leg.]  
   
  
                    YEAS - 46  
      Akaka   
      Baucus   
      Bayh   
      Biden   
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      Bingaman   
      Boxer   
      Byrd   
      Cantwell   
      Carper   
      Chafee   
      Clinton   
      Conrad   
      Dayton   
      Dodd   
      Dorgan   
      Durbin   
      Feingold   
      Feinstein   
      Harkin   
      Inouye   
      Jeffords   
      Johnson   
      Kennedy   
      Kerry   
      Kohl   
      Landrieu   
      Lautenberg   
      Leahy   
      Levin   
      Lieberman   
      Lincoln   
      Menendez   
      Mikulski   
      Murray   
      Nelson (FL)   
      Nelson (NE)   
      Obama   
      Pryor   
      Reed   
      Reid   
      Rockefeller   
      Salazar   
      Sarbanes   
      Schumer   
      Stabenow   
      Wyden   
   
  
                    NAYS - 53  
      Alexander   
      Allard   
      Allen   
      Bennett   
      Bond   
      Brownback   
      Bunning   
      Burns   
      Burr   
      Chambliss   
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      Coburn   
      Cochran   
      Coleman   
      Collins   
      Cornyn   
      Craig   
      Crapo   
      DeMint   
      DeWine   
      Dole   
      Domenici   
      Ensign   
      Enzi   
      Frist   
      Graham   
      Grassley   
      Gregg   
      Hagel   
      Hatch   
      Hutchison   
      Inhofe   
      Isakson   
      Kyl   
      Lott   
      Lugar   
      Martinez   
      McCain   
      McConnell   
      Murkowski   
      Roberts   
      Santorum   
      Sessions   
      Shelby   
      Smith   
      Specter   
      Stevens   
      Sununu   
      Talent   
      Thomas   
      Thune   
      Vitter   
      Voinovich   
      Warner   
   
  
                    NOT VOTING - 1  
      Snowe   

The amendment (No. 5095) was rejected. 

Mr. McCONNELL . Mr. President, I move to reconsider the vote, and I move to lay that motion on the table. 

The motion to lay on the table was agreed to. 
  
                              Amendment No. 5104 

The PRESIDING OFFICER. There will now be 4 minutes equally divided on the Byrd amendment. 
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Who yields time? 

The Senator from West Virginia is recognized. 

Mr. BYRD. Friends, Senators, lend me your ears. Friends, Senators, lend me your ears. I voted to report a fair and 
balanced bill from the Armed Services Committee, but the legislation before the Senate today bears little resemblance to 
that legislation. It has been changed so many times, we don't know the real implications of this ever-changing bill. The 
Byrd-Obama-Clinton-Levin amendment sunsets the authority of the President to convene new military commissions 
after 5 years. There is nothing wrong with that. 

This amendment ensures that Congress will not simply stand aside and ignore its oversight responsibilities after this 
bill is enacted. This amendment will not stop any trials of suspected terrorists that commence before the sunset date. It 
simply forces Congress to revisit_revisit_the weighty constitutional implications of this bill in 5 years' time and then be 
in a position, on the basis of new knowledge and experience, to make a decision again. 

It is a very reasonable amendment. I urge my colleagues to support it. 

The PRESIDING OFFICER. The Senator from Virginia is recognized. 

Mr. WARNER . Mr. President, I say to our most distinguished senior colleague that this amendment was well de-
bated on the floor, but I would bring to the attention of all Senators that we do not have any estimates of how long the 
war on terrorism against the jihadists is going to take place. We may be having those who commit crimes today not ap-
prehended until after this sunset provision. Then they go free. They are not subject, unless the Senate at that time 
somehow restores the importance of the next President to continue_to continue, Mr. President_bringing to justice and 
trial under our rules these individuals who are committing war crimes. So I urge all Senators to oppose this amendment. 

Mr. BYRD . Mr. President, do I have any time remaining? 

The PRESIDING OFFICER. The Senator has 36 seconds. 

Mr. BYRD. This amendment will not set any terrorists free. Let Senators who are here 5 years from now take a new 
look on the basis of experience and make a decision in the light of the then circumstances. That is all I am asking. This 
is nothing new. 

The PRESIDING OFFICER. Is there further debate on the amendment? If not, the question is on agreeing to the 
Byrd amendment No. 5104. 

The yeas and nays have been ordered. 

The clerk will call the roll. 

The legislative clerk called the roll. 

Mr. McCONNELL. The following Senator was necessarily absent: the Senator from Maine (Ms. Snowe). 

The PRESIDING OFFICER. Are there any other Senators in the Chamber desiring to vote? 

The result was announced_yeas 47, nays 52, as follows:                                   
  
                       [Rollcall Vote No. 257 Leg.]  
   
  
                    YEAS - 47  
      Akaka   
      Baucus   
      Bayh   
      Biden   
      Bingaman   
      Boxer  [*S10398]  
   
 |S2CA00286|YEAS      Byrd   
      Cantwell   
      Carper   
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      Chafee   
      Clinton   
      Conrad   
      Dayton   
      Dodd   
      Dorgan   
      Durbin   
      Feingold   
      Feinstein   
      Harkin   
      Inouye   
      Jeffords   
      Johnson   
      Kennedy   
      Kerry   
      Kohl   
      Landrieu   
      Lautenberg   
      Leahy   
      Levin   
      Lieberman   
      Lincoln   
      Menendez   
      Mikulski   
      Murray   
      Nelson (FL)   
      Nelson (NE)   
      Obama   
      Pryor   
      Reed   
      Reid   
      Rockefeller   
      Salazar   
      Sarbanes   
      Schumer   
      Specter   
      Stabenow   
      Wyden   
   
  
                    NAYS - 52  
      Alexander   
      Allard   
      Allen   
      Bennett   
      Bond   
      Brownback   
      Bunning   
      Burns   
      Burr   
      Chambliss   
      Coburn   
      Cochran   
      Coleman   
      Collins   
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      Cornyn   
      Craig   
      Crapo   
      DeMint   
      DeWine   
      Dole   
      Domenici   
      Ensign   
      Enzi   
      Frist   
      Graham   
      Grassley   
      Gregg   
      Hagel   
      Hatch   
      Hutchison   
      Inhofe   
      Isakson   
      Kyl   
      Lott   
      Lugar   
      Martinez   
      McCain   
      McConnell   
      Murkowski   
      Roberts   
      Santorum   
      Sessions   
      Shelby   
      Smith   
      Stevens   
      Sununu   
      Talent   
      Thomas   
      Thune   
      Vitter   
      Voinovich   
      Warner   
   
  
                    NOT VOTING - 1  
      Snowe  

The amendment (No. 5104) was rejected. 

Mr. WARNER . Mr. President, I move to reconsider the vote. 

Mr. McCONNELL. I move to lay that motion on the table. 

The motion to lay on the table was agreed to. 
  
                              Amendment No. 5088 

The PRESIDING OFFICER. There are 4 minutes equally divided on the Kennedy amendment. 

Mr. KENNEDY . Mr. President, here is the Army Manual of 2006 printed after the Senate of the United States 
went on record in accepting the McCain amendment prohibiting torture. In the printed Army Manual is a list of the pro-
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hibited activities where any person who is a member of the Defense Department is prohibited to engage in these kinds 
of activities because they have made a finding that they are basically and effectively torture. 

Today we have thousands of Americans in the Central Intelligence Agency, Special Forces, the SEALS, and 
American contractors working for the CIA around the world fighting terrorism. All this amendment does is give notice 
to each and every country that any country that is going to practice these kinds of techniques on any American will be 
guilty effectively of a war crime. 

That is effectively what we have done with the Army Manual, and we ought to protect our intelligence agency per-
sonnel, our SEALS, and all of those who are all over the world protecting the United States. 

Arguments against? It is a violation of the Constitution because it is an instruction to a member of the Cabinet 
about what they ought to do. 

Here it is for airports. The Secretary of Transportation shall conduct an assessment with foreign countries. 

Here it is on voting rights. The Attorney General is authorized and directed to institute suits that are going to be in-
volved in poll taxes. 

The Secretary of State shall notify without delay foreign states that are involved in pollution. The list goes on. If we 
can do it for pollution, we can do it for violation of basic and fundamental rights of Americans overseas. 

This is effectively about what we adopted when we adopted the War Crimes Act, which was virtually unanimous, 
with not a single vote in opposition. 

This is basically a restatement. I hope it will be accepted overwhelmingly. 

Mr. WARNER . Mr. President, this is an amendment that requires close attention by all colleagues. 

In the preparation of this bill, we defined in broad terms the conduct that is regarded as a grave breach of Common 
Article 3. These are war crimes. We the Congress should not try to provide a specific list of techniques. We don't know 
what the future holds. That is not the responsibility of the Congress. We are not going to direct. We try to make a list of 
techniques, that the United States describe every technique that violates Common Article 3. We cannot foresee into the 
future every technique that might violate Common Article 3. We should not step on that situation. It is not ours to do. 

Under the separation of powers, it is reserved to the executive branch to work this out. But if at any time it is the 
judgment of any Member of this body, or collectively, that we are not abiding by this law, I am confident that this insti-
tution's oversight will correct and quickly remedy the situation. 

I yield the floor. 

The PRESIDING OFFICER. The question is on agreeing to the amendment. The yeas and nays have been ordered 
the clerk will call the roll. 

The assistant legislative clerk called the roll. 

Mr. McCONNELL. The following Senator was necessarily absent: the Senator from Maine (Ms. Snowe). 

The PRESIDING OFFICER (Mr. Chafee). Are there any other Senators in the Chamber desiring to vote? 

The result was announced_yeas 46, nays 53, as follows:                                   
  
                       [Rollcall Vote No. 258 Leg.]  
   
  
                    YEAS - 46  
      Akaka   
      Baucus   
      Bayh   
      Biden   
      Bingaman   
      Boxer   
      Byrd   
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      Cantwell   
      Carper   
      Chafee   
      Clinton   
      Conrad   
      Dayton   
      Dodd   
      Dorgan   
      Durbin   
      Feingold   
      Feinstein   
      Harkin   
      Inouye   
      Jeffords   
      Johnson   
      Kennedy   
      Kerry   
      Kohl   
      Landrieu   
      Lautenberg   
      Leahy   
      Levin   
      Lieberman   
      Lincoln   
      Menendez   
      Mikulski   
      Murray   
      Nelson (FL)   
      Obama   
      Pryor   
      Reed   
      Reid   
      Rockefeller   
      Salazar   
      Sarbanes   
      Schumer   
      Specter   
      Stabenow   
      Wyden   
   
  
                    NAYS - 53  
      Alexander   
      Allard   
      Allen   
      Bennett   
      Bond   
      Brownback   
      Bunning   
      Burns   
      Burr   
      Chambliss   
      Coburn   
      Cochran   
      Coleman   
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      Collins   
      Cornyn   
      Craig   
      Crapo   
      DeMint   
      DeWine   
      Dole   
      Domenici   
      Ensign   
      Enzi   
      Frist   
      Graham   
      Grassley   
      Gregg   
      Hagel   
      Hatch   
      Hutchison   
      Inhofe   
      Isakson   
      Kyl   
      Lott   
      Lugar   
      Martinez   
      McCain   
      McConnell   
      Murkowski   
      Nelson (NE)   
      Roberts   
      Santorum   
      Sessions   
      Shelby   
      Smith   
      Stevens   
      Sununu   
      Talent   
      Thomas   
      Thune   
      Vitter   
      Voinovich   
      Warner   
   
  
                    NOT VOTING - 1  
      Snowe   

The amendment (No. 5088) was rejected. 

Mr. WARNER. I move to reconsider the vote. 

Mr. LEVIN. I move to lay that motion on the table. 

The motion to lay on the table was agreed to. 

Mr. WARNER. I ask the Presiding Officer to read the unanimous consent that is in place so all Members under-
stand what is to take place. 

The PRESIDING OFFICER. Senator Leahy will be recognized for his remaining 12 minutes. Senator Levin is un-
der the control of 4 minutes, Senator Warner is under the control of 16 minutes, to be followed by closing remarks by 
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the two leaders. Following that time, the Senate will proceed to passage of the bill. Further, that there then be 5 minutes 
equally divided prior to the vote on the motion to invoke cloture on border fence legislation. 

Mr. WARNER. The Chair will now recognize Senator Leahy? 

Mr. LEVIN . Mr. President, my understanding is that was the allocation of time, not necessarily the order of speak-
ing. 

The PRESIDING OFFICER. The agreement does not appear to be in any particular order. 

Mr. WARNER . Mr. President, at the appropriate time, I will allocate 14 minutes to the distinguished Senator from 
Arizona, Mr. McCain. 

At this point in time, I recognize the extraordinary contributions of the staff persons who worked on this bill, and I 
shall include the entire list. 

We worked under the direction of Charlie Abell, Scott Stucky, David Morriss, Rick DeBobes, Peter Levine, Chris 
Paul, Pablo Chavez, Richard Fontaine, Jen Olson, Adam Brake, James Galyean, and legislative counsel Charlie Arm-
strong. 

I assure Members it was a challenge from beginning to end. I cannot recall seeing a more professional group of 
staffers serving their Members in the Senate. 

Mr. LEVIN. I suggest the absence of a quorum, and I ask unanimous consent that the time not be charged to either 
side or to any party. 

The PRESIDING OFFICER. Without objection, it is so ordered. 

The clerk will call the roll.  [*S10399]  

The assistant legislative clerk proceeded to call the roll. 

Mr. INHOFE. I ask unanimous consent that the order for the quorum call be rescinded. 

The PRESIDING OFFICER. Without objection, it is so ordered. 
  
                      Unanimous Consent Request_S. 2781 

Mr. INHOFE . Mr. President, I ask unanimous consent that the Senate proceed to the immediate consideration of 
Calendar 625,  S. 2781, and I ask unanimous consent that the committee-reported amendment be, for the third time, 
passed and the motion to reconsider be laid upon the table. 

Mr. JEFFORDS. I object.I agree that wastewater security is an important issue. In fact, it is made even more im-
portant because the Homeland Security appropriations conferees have exempted these facilities from security require-
ments_a decision that I understand was due in large part to the Senator's opposition to including these facilities within 
the protections of that bill. 

Although I would like to have seen stronger chemical security provisions than those I understand are forthcoming 
from the Homeland Security appropriations conference, I anticipate supporting that measure. I would support including 
wastewater facilities in that measure. But I will not support a bill like S. 2781 that provides weaker protections. 

By contrast, I long ago introduced  S. 1995, The Wastewater Treatment Works Security Act of 2005. I feel certain 
that if I asked unanimous consent to pass this bill, the Senator would object to my request. I prefer a more constructive 
pathway to providing essential protection to our communities. 

We should fill this gap in our Nation's security, and in order to do so, we need full and fair opportunity to offer 
amendments to cure the serious deficiencies in this bill. 

Mr. President, I ask unanimous consent to insert a statement in the Record concerning my objection to considera-
tion of the Wastewater Security bill. 

The PRESIDING OFFICER. The objection is heard. 
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Mr. INHOFE . Mr. President, I wanted to call the Senate's attention to the fact we do have wastewater legislation 
that has passed both the House and the Senate, in the House by a vote of 413 to 2. It is something which is desperately 
needed. We need to attend to that as soon as possible. 

I suggest the absence of a quorum. 

The PRESIDING OFFICER. The clerk will call the roll. 

The assistant legislative clerk proceeded to call the roll. 

Mr. WARNER . Mr. President, I ask unanimous consent that the order for the quorum call be rescinded. 

The PRESIDING OFFICER. Without objction, it is so ordered. 
  
  COMMON ARTICLE 3 AND WAR CRIMES PROVISIONS OF THE MILITARY COMMISSIONS ACT 

Mr. LEVIN. Senators Warner and McCain, over the last year, you have played an instrumental role in bringing 
needed clarity to the rules for the treatment of detainees in U.S. custody. I understand that you also played a key role in 
negotiating the provisions of the military commissions bill regarding the War Crimes Act and Common Article 3 of the 
Geneva Conventions. As you said last year when the Detainee Treatment Act was adopted, this is not an area in which 
ambiguity is helpful. For this reason, I hope that you will help me in providing a clear record of our intent on these is-
sues. 

In particular, section 8(a)(3) of the bill provides that "the President has the authority for the United States to inter-
pret the meaning and application of the Geneva Conventions", that these interpretations shall be issued by Executive 
order, and that such an Executive order "shall be authoritative (as to non-grave breach provisions of Common Article 3) 
as a matter of United States law, in the same manner as other administrative regulations." 

Would you agree that nothing in this provision gives the President or could give the President the authority to mod-
ify the Geneva Conventions or U.S. obligations under those treaties? 

Mr. McCAIN. First, I say to my good friend from Michigan that this legislation clearly defines grave breaches of 
Common Article 3, which are criminalized and ultimately punishable by death. It is critical for the American public to 
understand that we are criminalizing breaches of Common Article 3 that rise to the level of a felony. Such 
acts_including cruel or inhuman treatment, torture, rape, and murder, among others_will clearly be considered war 
crimes. 

Where the President may exercise his authority to interpret treaty obligations is in the area of "nongrave" breaches 
of the Geneva Conventions_those breaches that do not rise to the level of a war crime. In interpreting the conventions in 
this manner, the President is bounded by the conventions themselves. Nothing in this bill gives the President the author-
ity to modify the conventions or our obligations under those treaties. That understanding is at the core of this legislation. 

Mr. WARNER. I concur with the Senator from Arizona. 

Mr. LEVIN. Would you agree that nothing in this provision gives the President, or could give the President, the 
authority to modify the requirements of the Detainee Treatment Act? 

Mr. WARNER. The purpose of this legislation is to strengthen, not to weaken or modify, the Detainee Treatment 
Act. For the first time, this legislation is required to "take action to ensure compliance" with the DTA's prohibition on 
cruel, inhuman, or degrading treatment, as defined in the U.S. reservation to the Convention Against Torture. He is di-
rected to do so through, among other actions, the establishment of administrative rules and procedures. Nothing in this 
legislation authorizes the President to modify the requirements of the DTA, which were enshrined in a law passed last 
December. I would point out as well to the distinguished ranking member that the President himself never proposed to 
weaken the DTA. Rather, he proposed to make compliance with the DTA tantamount to compliance with Common Ar-
ticle 3 of the Geneva Conventions. That proposal is not included in this legislation. 

Mr. McCAIN. I agree entirely with Senator Warner's comments. 

Mr. LEVIN. Would you agree that any interpretation issued by the President under this section would only be valid 
if it is consistent with U.S. obligations under the Geneva Conventions and the Detainee Treatment Act? 

Mr. McCAIN. That is correct. 
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Mr. WARNER. I agree. 

Mr. LEVIN. Section 8(b) of the bill would amend the War Crimes Act to provide that only "grave breaches" of 
Common Article 3 of the Geneva Conventions constitute war crimes under U.S. law. The provision goes on to define 
those grave breaches to include, among other things, torture, and "cruel or inhuman treatment". The term "cruel or in-
human treatment' is defined to include acts "intended to inflict severe or serious physical or mental pain or suffering." 

Would you agree that the changes to the War Crimes Act in section 8(b) do not in any way alter U.S. obligations 
under the Geneva Conventions or under the Detainee Treatment Act? 

Mr. McCAIN. The changes to the War Crimes Act are actually a responsible modification in order to better comply 
with America's obligations under the Geneva Conventions to provide effective penal sanction for grave breaches of 
Common Article 3. It is important to note, as has the Senator from Michigan, that in this section "cruel or inhuman 
treatment" is defined for purposes of the War Crimes Act only. It does not infringe, supplant, or in any way alter the 
definition of cruel, inhuman, or degrading treatment or punishment prohibited in the DTA and defined therein with ref-
erence to the 5th, 8th, and 14th amendments to the U.S. Constitution. Nor do the changes to the War Crimes Act alter 
U.S. obligations under the Geneva Conventions. 

Mr. WARNER. I would associate myself with the comments from the Senator from Arizona. 

Mr. LEVIN. Would you agree that nothing in this section or in this bill requires or should be interpreted to author-
ize any modification to the new Army Field Manual on interrogation techniques, which was issued last month and pro-
vides important guidance to our solders on the field as to what is and is not permitted to the interrogation of detainees? 

Mr. WARNER. The executive branch has the authority to modify the Army Field Manual on Intelligence Interro-
gation at any time. I welcomed the new version of the field manual issued last  [*S10400]  
 month and agree that it provides critical guidance to our solders in the field. That said, the content of the field manual 
is an issue separate from those at issue in this bill, and it was not my intent to effect any change in the field manual 
through this legislation. 

Mr. McCAIN. I concur wholeheartedly with the Senator from Virginia. As the Senator form Virginia is aware, 
there is a provision in the bill before the Senate that defines "cruel and inhuman treatment" under the War CrimesAct. I 
would note first that this definition is limited to criminal offenses under the War Crimes Act and is distinct from the 
broader prohibition contained in the Detainee Treatment Act. That act defined the term "cruel, inhuman and degrading 
treatment" with reference to the reservation the United States took to the Convention Against Torture. 

In the war crimes section of this bill, cruel and inhuman treatment is defined as an act intended to inflict severe or 
serious physical or mental pain or suffering. It further makes clear that such mental suffering need not be prolonged to 
be prohibited. The mental suffering need only be more than transitory. It is important to note that the "nontransitory" 
requirement applies to the harm, not to the act producing the harm. Thus if a U.S. soldier is, for example, subjected to 
some terrible technique that lasts for a brief time but that causes serious and nontransitory mental harm, a criminal act 
has occurred. 

Mr. WARNER. That is my understanding and intent as well, and I agree with the Senator's other clarifying re-
marks. 

In the same section, the term "serious physical pain or suffering" is defined as a bodily injury that involves one of 
four characteristics: "a substantial risk of death," "extreme physical pain," "a burn or physical disfigurement or a serious 
nature," or "significant loss or impairment of the function of a bodily member, organ or mental faculty." I do not believe 
that the term "bodily injury" adds a separate requirement which must be met for an act to constitute serious physical 
pain or suffering. 

Mr. McCAIN. I am of the same view. 

Mr. LEVIN. And would the Senator from Arizona agree with my view that section 8(a)(3) does not make lawful or 
give the President the authority to make lawful any technique that is not permitted by Common Article 3 or the Detainee 
Treatment Act? 

Mr. McCAIN. I do agree. 

Mr. WARNER. I agree with both of my colleagues. 
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Mr. KENNEDY . Mr. President, in times of war, our obligation is to protect our Nation and to protect those men 
and women who risk their lives to defend us. This bill fails that duty. By failing to renounce torture, it inflames an al-
ready dangerous world and makes new enemies for America in our war against terror. This puts cause or people and our 
troops at greater risk. That is why so many respected military leaders oppose this bill. 

Throughout our history, America has led the world in promoting human rights and decency. We have fought wars 
against tyranny and oppression. Our enemies have employed tactics that were rightly and roundly condemned by the 
civilized world. We maintained American strength and honor by refusing to stoop to the level of our enemies. And we 
should not stoop to the level of the terrorists in the war on terror. 

I rise to express my profound opposition to this bill both in terms of its substance and the procedure by which it 
reached the floor. The Armed Service Committee reported out a bill that I supported. That bill was not perfect, but it 
preserved our commitment to the Geneva Conventions, limited the possibility that detainees would be treated abusively 
and set up procedures for military tribunals that generally respected the fundamental requirements of fairness. 

Republican members of the Armed Services Committee then began a process of secret negotiation with the White 
House that produced a bill that is far worse than the committee bill. Indeed, we have continued to see changes in that 
bill as it has been moved toward the floor in a rush to achieve passage before the Senate recesses for the election. This 
rush to passage to serve a political agenda is no way to produce careful and thoughtful legislation on profound issues of 
national security and civil liberties. At this point, most Members of this body hardly know what they are being asked to 
approve. 

The bill as it now appears on the floor works profound and disastrous changes in our law. 

This legislation sets out an overly broad definition of unlawful enemy combatant. This definition would allow the 
President to pick up anyone citizen and legal residents included anywhere around the world, and throw them into prison 
in Guantanamo without even charging or trying them. These people would never get a day in court to prove their inno-
cence. There is no check whatsoever on the President's ability to detain people in an arbitrary manner. 

We already know that our military has made mistakes in detaining people. We are currently holding dozens of peo-
ple at Guanatanamo who we know based on the military's own records are not guilty of anything. Yet they have not 
been let go. 

This legislation also makes a distinction between citizens and lawful permanent residents. Citizens cannot be sub-
ject to military commissions and their flawed procedures. Yet lawful permanent residents, those green card holders who 
are on the path to citizenship, could be sent to military commissions. Green Card holders must obey our laws, pay taxes, 
and register for the draft. They are serving our country in Iraq. They have an obligation to protect our laws, and they 
deserve the protection of those same laws. 

The Geneva Conventions were adopted in the wake of the horrific atrocities during World War II. These conven-
tions reflect the international consensus on how individuals should be treated in times of war. They set a minimum floor 
of humane treatment for all prisoners, military and civilian alike. This floor is known as Common Article 3 because it is 
common to all of the conventions. Yet this bill also gives the President authority to decide what conduct violates Com-
mon Article 3 of the Geneva Conventions. Again, the President's authority to define the meaning of Common Article 3 
is virtually unreviewable. He is required to publish his interpretation in the Federal Register, but the administration has 
already made clear that it will not make public which interrogation tactics are being used. Moreover, the bill expressly 
states that the Geneva Conventions cannot be relied upon in any U.S. court as a source of rights. The President's inter-
pretation may well likely escape judicial review, as well. 

As the final method of concealing its activities, the administration has stripped the courts of their ability to review 
the confinement or treatment of detainees. The administration won a provision that eliminates the ability of any detainee 
anywhere in the world to file a habeas corpus petition challenging the justification for or conditions of his or her con-
finement. The provision applies to all existing petitions and would require their dismissal, including the Hamdan case 
itself. There is no justification for stripping courts of jurisdiction to issue the great writ of habeas corpus, which has 
been a foundation of our legal system with roots in the Magna Carta. The availability of the Great Writ is assured in the 
Constitution itself, which permits its suspension only in times of invasion or rebellion. This provision of the bill is most 
likely unconstitutional. 

The administration has pursued a strategy to defeat accountability since it first began to take detainees into custody. 
It chose Guantanamo and secret prisons abroad because it thought U.S. law would not apply. It fought hard to prevent 
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detainees from obtaining counsel and then argued that U.S. Courts lacked jurisdiction to hear detainees' complaints. It 
sought the prohibition on habeas corpus petitions adopted in the Detainee Treatment Act and then urged courts to mis-
construe it to wipe out all pending habeas cases. This new effort to prohibit habeas petitions is a continuation of this 
effort to escape judicial scrutiny. 

The bill also for the first time in our history would authorize the introduction of evidence obtained by torture in a 
judicial proceeding. Our courts have always rejected this type of evidence  [*S10401]  
 because it is inconsistent with fundamental notions of justice, and also because it is unreliable. We know that detainees 
were subjected to harsh interrogation techniques, and made statements as a result. Under this legislation, if those state-
ments were made before the passage of the McCain Amendment last winter, then they are admissible. The Congress is 
saying for the first time in our nation's history that statements obtained by torture are admissible. This fact, alone, is a 
stunning statement about how far we have strayed from our bedrock values. 

It defines conduct that can be prosecuted as a war crime in a very narrow way that appears designed to exclude 
many of the abusive interrogation practices that this administration has employed. While some have argued that cruel 
and inhumane practices such as waterboarding, induced hypothermia and sleep deprivation would surely be covered, the 
White House and the Republican leadership have refused to commit to this basic interpretation of the bill. 

We tried to improve this bill. A number of amendments were offered and should have been adopted. I offered an 
amendment that responds to the lack of clarity about which practices are prohibited by the bill. Because the administra-
tion has refused to commit itself to stop using specific abusive interrogation procedures, our commitment to the stan-
dards of Common Article 3 of the Geneva Conventions is in doubt. That puts our own people at risk. As military leaders 
have repeatedly stated, our adherence to the Geneva Conventions is essential to protect our own people around the 
world. America has thousands of people across the globe who do not wear uniforms, but put their lives on the line to 
protect this country every day. CIA agents, Special Forces members, contractors, journalists and others will all be less 
safe if we turn our backs on the standards of Common Article 3. 

The bill as it has reached the floor would diminish the security and safety of Americans everywhere and further 
erode our civil liberties. I strongly oppose this bill. 

Mr. GRASSLEY . Mr. President, we hear on a daily basis about the war we are currently engaged in, the war on 
terror, but I don't think most of us stop to think about what that actually means. 

As citizens of the greatest country in the world, we have become so accustomed to all the rights afforded us by our 
Constitution that we now take them for granted. We are incredibly fortunate to live in a nation where our freedom and 
safety is our Government's first priority. 

We aren't living in the world I grew up in. Our Nation was rocked to its core 5 years ago when we were attacked on 
our own soil. Thousands of innocent Americans were murdered simply because they lived in the one country that, above 
all others, embodies freedom and democracy. The mastermind behind those attacks was Khalid Shaikh Mohammed, 
who is now in custody and soon will be brought to justice. 

In the aftermath of these attacks, Congress authorized our President to "use all necessary force against those nations, 
organizations, or persons he determines planned, authorized, committed or aided the terrorist attacks that occurred on 
September 11, 2001, or harbored such organizations or persons." President Bush used this authorization, combined with 
his constitutional powers to make these sorts of judgments during times of war, to try enemy combatants in military 
commissions. 

Earlier this month, we observed the 5-year anniversary of the horrific attacks on America. I cannot imagine the re-
action that would have come if, 5 years ago, Members of Congress had stood on this floor and suggested that we 
wouldn't do all we could to prevent another attack on our country. Five years ago, with the images of the collapsing 
Twin Towers and the burning Pentagon and the smoldering Pennsylvania field seared into our memories, we stood 
united in the proposition that we intended to protect Americans first. 

In Hamdan v. Rumsfeld, which the Supreme Court decided earlier this year, the Court ruled that the administra-
tion's use of military commissions to try unlawful enemy combatants violated international law. This decision forced 
our interrogators, key in defending America from terrorist attack, to curtail their investigations. Without a clarification 
of the vague requirements, these interrogators might be subject to prosecution for war crimes. It also brought to an end 
the prosecution of unlawful enemy combatants through the military commissions. 
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It is key to point out that military commissions have been used throughout American history to bring enemy com-
batants to justice since before the United States was even officially formed. George Washington used them during the 
American Revolution, and since our Constitution was ratified, Presidents have used military commissions to try those 
who seek to harm Americans during every major conflict. Some of our most popular Presidents from history have taken 
this route, including Abraham Lincoln and Franklin Roosevelt. Whenever the leaders of this great Nation have seen 
threats posed by those who refuse to abide by the rules of war, they have taken the necessary steps to protect us. 

Our President has come to us and asked for help in trying these terrorists whose sole goal is to kill those who love 
freedom. He has asked for our help in ensuring that those investigating potential terrorist plots against our Nation and 
our citizens are secure from arbitrary prosecution for undefined war crimes. These people are part of our first line of 
defense in securing the safety of our country_we owe it to them to protect them. Because of the Supreme Court's deci-
sion in Hamdan, the only way these terrorists will be brought to justice and our interrogators will be protected for doing 
their jobs is for Congress to write a new law codifying procedures for military commissions and clarifying our obliga-
tions under the Geneva Conventions. 

I firmly believe that enemy combatants in our custody enjoyed ample due process in the military commissions es-
tablished by the administration, which were brought to a halt by the Supreme Court. The compromise that we are con-
sidering here today gives more rights to terrorists who were caught trying to harm America and our allies than our own 
servicemembers would receive elsewhere, more than is required by the Geneva Conventions_yet some are still de-
manding more. 

Mr. President, it is essential that we protect human dignity at every opportunity, but we have gone well beyond that 
with this legislation. The legislation before us responds to the Supreme Court's decision in Hamdan and seeks to protect 
national security while ensuring that the terrorists who seek to destroy America are properly dealt with. This bill affords 
these unlawful enemy combatants rights that they themselves would never consider granting American soldiers. It is 
beyond reasonable, beyond fair, and beyond time for Congress to act. We must pass this bill and reinstate the programs 
that, I believe, have been a crucial part of our Nation's security over the last 5 years. 

Mr. WARNER . Mr. President, I ask unanimous consent to have printed in the Record a joint statement regarding 
alleged violations of the Geneva Conventions. 

There being no objection, the material was ordered to be printed in the Record, as follows: 

Joint Statement of Senators McCain, Warner, and Graham on Individual Rights Under the Geneva Conventions, 
September 28, 2006 

Mr. President, we are submitting this statement into the record because it has been suggested by some that this leg-
islation would prohibit litigants from raising alleged violations of the Geneva Conventions. This suggestion is mislead-
ing on three counts. 

First, it presumes that individuals currently have a private right of action under Geneva. Secondly, it implies that 
the Congress is restricting individuals from raising claims that the Geneva Conventions have been violated as a collat-
eral matter once they have an independent cause of action. Finally, this legislation would not stop in any way a court 
from exercising any power it has to consider the United States' obligations under the Geneva Conventions, regardless of 
what litigants say or do not say in the documents that they file with the court. 

The Supreme Court's decision in Hamdan left untouched the widely-held view that the Geneva Conventions pro-
vide no private rights of action to individuals. And, in fact, the majority in Hamdan suggested that the Geneva Conven-
tions do not afford individuals private rights of action, although it did not need to reach that question in its decision. 
This view has been underscored by judicial precedent_and even Salim Hamdan  [*S10402]  
 himself did not claim in his court filings that he had a private right of action under Geneva. 

Still, this legislation would not bar individuals from raising to our Federal courts in their pleadings any allegation 
that a provision of the Geneva Conventions_or, for that matter, any other treaty obligation that has the force of law_has 
been violated. It is not the intent of Congress to dictate what can or cannot be said by litigants in any case. 

By the same token, this legislation explicitly reserves untouched the constitutional functions and responsibilities of 
the judicial branch of the United States. Accordingly, when Congress says that the President can interpret the meaning 
of Geneva, it is merely reasserting a longstanding constitutional principle. Congress does not intend with this legislation 
to prohibit the Federal courts from considering whether the obligations of the United States under any treaty have been 
met. To paraphrase an opinion written by Chief Justice Roberts recently, if treaties are to be given effect as Federal law 
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under our legal system, determining their meaning as a matter of Federal law is the province and duty of the judiciary 
headed by the Supreme Court. So, though the President certainly has the constitutional authority to interpret our Na-
tion's treaty obligations, such interpretation is subject to judicial review. It is not the intent of Congress to infringe on 
any constitutional power of the Federal bench, a co-equal branch of government. 
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TITLE: MILITARY COMMISSIONS ACT OF 2006 
 
SPEAKER: Mr. HUNTER; Mr. SKELTON; Mr. SAXTON; Mr. ORTIZ; Mr. McHUGH; Ms. HARMAN; Mr. 
THORNBERRY; Mr. REYES; Mr. BUYER; Mr. ANDREWS; Mr. ISRAEL; Mr. HOYER. ; Mr. BOUSTANY; Mr. 
CROWLEY; Mr. INSLEE; Mr. HOLT; Mr. WU; Mr. KUCINICH; Mr. SCHIFF; Ms. LEE; Ms. GRANGER; Mr. 
SENSENBRENNER; Mr. CONYERS; Ms. ZOE LOFGREN of California; Mr. KING of Iowa; Mr. SCOTT of Vir-
ginia; Mr. NADLER; Mr. VAN HOLLEN; Mr. FRANK of Massachusetts; Mr. BOEHNER; Mr. BLUMENAUER; Mr. 
SHAYS; Mr. LEVIN; Ms. JACKSON-LEE of Texas; Mr. PAUL; Mr. CARDIN; Mr. LANTOS; Mr. GEORGE 
MILLER of California; Mr. STARK; Mr. CLEAVER; Mr. LANGEVIN; Mr. KELLER 
 
TEXT:  [*H7522]  

Mr. HUNTER . Mr. Speaker, pursuant to House Resolution 1042, I call up the bill ( H.R. 6166) to amend title 10, 
United States Code, to authorize trial by military commission for violations of the law of war, and for other purposes, 
and ask for its immediate consideration. 

The Clerk read the title of the bill. 

The SPEAKER pro tempore. Pursuant to House Resolution 1042, the amendment printed in House Report 109-688 
is adopted and the bill, as amended, is considered read. 

The text of the bill, as amended, is as follows: 
  
                                  H.R. 6166 

Be it enacted by the Senate and House of Representatives of the United States of America in Congress assembled, 
  
                  SECTION 1. SHORT TITLE; TABLE OF CONTENTS. 

(a) Short Title._This Act may be cited as the "Military Commissions Act of 2006". 

(b) Table of Contents._The table of contents for this Act is as follows: 

Sec. 1. Short title; table of contents. 

Sec. 2. Construction of Presidential authority to establish military commissions. 

Sec. 3. Military commissions. 

Sec. 4. Amendments to Uniform Code of Military Justice. 

Sec. 5. Treaty obligations not establishing grounds for certain claims. 

Sec. 6. Implementation of treaty obligations. 

Sec. 7. Habeas corpus matters. 
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Sec. 8. Revisions to Detainee Treatment Act of 2005 relating to protection of certain United States Government 
personnel. 

Sec. 9. Review of judgments of military commissions. 

Sec. 10. Detention covered by review of decisions of Combatant Status Review Tribunals of propriety of detention. 

SEC. 2. CONSTRUCTION OF PRESIDENTIAL AUTHORITY TO ESTABLISH MILITARY COMMISSIONS. 

The authority to establish military commissions under chapter 47A of title 10, United States Code, as added by sec-
tion 3(a), may not be construed to alter or limit the authority of the President under the Constitution of the United States 
and laws of the United States to establish military commissions for areas declared to be under martial law or in occupied 
territories should circumstances so require. 
  
                        SEC. 3. MILITARY COMMISSIONS. 

(a) Military Commissions._ 

(1) In general._Subtitle A of title 10, United States Code, is amended by inserting after chapter 47 the following 
new chapter: 
  
                      "CHAPTER 47A_MILITARY COMMISSIONS 

"Subchapter 

"I. General Provisions 

948a 

"II. Composition of Military Commissions 

948h 

"III. Pre-Trial Procedure 

948q 

"IV. Trial Procedure 

949a 

"V. Sentences 

949s 

"VI. Post-Trial Procedure and Review of Military Commissions 

950a 

"VII. Punitive Matters 

950p 
  
                       "SUBCHAPTER I_GENERAL PROVISIONS 

"Sec. 

"948a. Definitions. 

"948b. Military commissions generally. 

"948c. Persons subject to military commissions. 

"948d. Jurisdiction of military commissions. 

"948e. Annual report to congressional committees. 
  
                              "948a. Definitions 
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"In this chapter: 

"(1) Unlawful enemy combatant._(A) The term 'unlawful enemy combatant' means_ 

"(i) a person who has engaged in hostilities or who has purposefully and materially supported hostilities against the 
United States or its co-belligerents who is not a lawful enemy combatant (including a person who is part of the Taliban, 
al Qaeda, or associated forces); or 

"(ii) a person who, before, on, or after the date of the enactment of the Military Commissions Act of 2006, has been 
determined to be an unlawful enemy combatant by a Combatant Status Review Tribunal or another competent tribunal 
established under the authority of the President or the Secretary of Defense. 

"(B) Co-belligerent._In this paragraph, the term 'co-belligerent', with respect to the United States, means any State 
or armed force joining and directly engaged with the United States in hostilities or directly supporting hostilities against 
a common enemy. 

"(2) Lawful enemy combatant._The term 'lawful enemy combatant' means a person who is_ 

"(A) a member of the regular forces of a State party engaged in hostilities against the United States; 

"(B) a member of a militia, volunteer corps, or organized resistance movement belonging to a State party engaged 
in such hostilities, which are under responsible command, wear a fixed distinctive sign recognizable at a distance, carry 
their arms openly, and abide by the law of war; or 

"(C) a member of a regular armed force who professes allegiance to a government engaged in such hostilities, but 
not recognized by the United States. 

"(3) Alien._The term 'alien' means a person who is not a citizen of the United States. 

"(4) Classified information._The term 'classified information' means the following: 

"(A) Any information or material that has been determined by the United States Government pursuant to statute, 
Executive order, or regulation to require protection against unauthorized disclosure for reasons of national security. 

"(B) Any restricted data, as that term is defined in section 11 y. of the Atomic Energy Act of 1954 (42 U.S.C. 
2014(y)). 

"(5) Geneva conventions._The term 'Geneva Conventions' means the international conventions signed at Geneva on 
August 12, 1949. 
  
                    "948b. Military commissions generally 

"(a) Purpose._This chapter establishes procedures governing the use of military  [*H7523]  
commissions to try alien unlawful enemy combatants engaged in hostilities against the United States for violations of 
the law of war and other offenses triable by military commission. 

"(b) Authority for Military Commissions Under This Chapter._The President is authorized to establish military 
commissions under this chapter for offenses triable by military commission as provided in this chapter. 

"(c) Construction of Provisions._The procedures for military commissions set forth in this chapter are based upon 
the procedures for trial by general courts-martial under chapter 47 of this title (the Uniform Code of Military Justice). 
Chapter 47 of this title does not, by its terms, apply to trial by military commission except as specifically provided in 
this chapter. The judicial construction and application of that chapter are not binding on military commissions estab-
lished under this chapter. 

"(d) Inapplicability of Certain Provisions._(1) The following provisions of this title shall not apply to trial by mili-
tary commission under this chapter: 

"(A) Section 810 (article 10 of the Uniform Code of Military Justice), relating to speedy trial, including any rule of 
courts-martial relating to speedy trial. 

"(B) Sections 831(a), (b), and (d) (articles 31(a), (b), and (d) of the Uniform Code of Military Justice), relating to 
compulsory self-incrimination. 

"(C) Section 832 (article 32 of the Uniform Code of Military Justice), relating to pretrial investigation. 

AE 28 (Hamdan)
Page 167 of 353



Page 4 
152 Cong Rec H 7522, * 

"(2) Other provisions of chapter 47 of this title shall apply to trial by military commission under this chapter only to 
the extent provided by this chapter. 

"(e) Treatment of Rulings and Precedents._The findings, holdings, interpretations, and other precedents of military 
commissions under this chapter may not be introduced or considered in any hearing, trial, or other proceeding of a 
court-martial convened under chapter 47 of this title. The findings, holdings, interpretations, and other precedents of 
military commissions under this chapter may not form the basis of any holding, decision, or other determination of a 
court-martial convened under that chapter. 

"(f) Status of Commissions Under Common Article 3._A military commission established under this chapter is a 
regularly constituted court, affording all the necessary 'judicial guarantees which are recognized as indispensable by 
civilized peoples' for purposes of common Article 3 of the Geneva Conventions. 

"(g) Geneva Conventions Not Establishing Source of Rights._No alien unlawful enemy combatant subject to trial 
by military commission under this chapter may invoke the Geneva Conventions as a source of rights. 
  
                "948c. Persons subject to military commissions 

"Any alien unlawful enemy combatant is subject to trial by military commission under this chapter. 
  
                 "948d. Jurisdiction of military commissions 

"(a) Jurisdiction._A military commission under this chapter shall have jurisdiction to try any offense made punish-
able by this chapter or the law of war when committed by an alien unlawful enemy combatant before, on, or after Sep-
tember 11, 2001. 

"(b) Lawful Enemy Combatants._Military commissions under this chapter shall not have jurisdiction over lawful 
enemy combatants. Lawful enemy combatants who violate the law of war are subject to chapter 47 of this title. 
Courts-martial established under that chapter shall have jurisdiction to try a lawful enemy combatant for any offense 
made punishable under this chapter. 

"(c) Determination of Unlawful Enemy Combatant Status Dispositive._A finding, whether before, on, or after the 
date of the enactment of the Military Commissions Act of 2006, by a Combatant Status Review Tribunal or another 
competent tribunal established under the authority of the President or the Secretary of Defense that a person is an 
unlawful enemy combatant is dispositive for purposes of jurisdiction for trial by military commission under this chapter. 

"(d) Punishments._A military commission under this chapter may, under such limitations as the Secretary of De-
fense may prescribe, adjudge any punishment not forbidden by this chapter, including the penalty of death when au-
thorized under this chapter or the law of war. 
  
               "948e. Annual report to congressional committees 

"(a) Annual Report Required._Not later than December 31 each year, the Secretary of Defense shall submit to the 
Committees on Armed Services of the Senate and the House of Representatives a report on any trials conducted by 
military commissions under this chapter during such year. 

"(b) Form._Each report under this section shall be submitted in unclassified form, but may include a classified an-
nex. 
  
              "SUBCHAPTER II_COMPOSITION OF MILITARY COMMISSIONS 

"Sec. 

"948h. Who may convene military commissions. 

"948i. Who may serve on military commissions. 

"948j. Military judge of a military commission. 

"948k. Detail of trial counsel and defense counsel. 

"948l. Detail or employment of reporters and interpreters. 
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"948m. Number of members; excuse of members; absent and additional members. 
  
                 "948h. Who may convene military commissions 

"Military commissions under this chapter may be convened by the Secretary of Defense or by any officer or official 
of the United States designated by the Secretary for that purpose. 
  
                 "948i. Who may serve on military commissions 

"(a) In General._Any commissioned officer of the armed forces on active duty is eligible to serve on a military 
commission under this chapter. 

"(b) Detail of Members._When convening a military commission under this chapter, the convening authority shall 
detail as members of the commission such members of the armed forces eligible under subsection (a), as in the opinion 
of the convening authority, are best qualified for the duty by reason of age, education, training, experience, length of 
service, and judicial temperament. No member of an armed force is eligible to serve as a member of a military commis-
sion when such member is the accuser or a witness for the prosecution or has acted as an investigator or counsel in the 
same case. 

"(c) Excuse of Members._Before a military commission under this chapter is assembled for the trial of a case, the 
convening authority may excuse a member from participating in the case. 
  
                "948j. Military judge of a military commission 

"(a) Detail of Military Judge._A military judge shall be detailed to each military commission under this chapter. 
The Secretary of Defense shall prescribe regulations providing for the manner in which military judges are so detailed 
to military commissions. The military judge shall preside over each military commission to which he has been detailed. 

"(b) Qualifications._A military judge shall be a commissioned officer of the armed forces who is a member of the 
bar of a Federal court, or a member of the bar of the highest court of a State, and who is certified to be qualified for duty 
under section 826 of this title (article 26 of the Uniform Code of Military Justice) as a military judge in general 
courts-martial by the Judge Advocate General of the armed force of which such military judge is a member. 

"(c) Ineligibility of Certain Individuals._No person is eligible to act as military judge in a case of a military com-
mission under this chapter if he is the accuser or a witness or has acted as investigator or a counsel in the same case. 

"(d) Consultation With Members; Ineligibility to Vote._A military judge detailed to a military commission under 
this chapter may not consult with the members of the commission except in the presence of the accused (except as oth-
erwise provided in section 949d of this title), trial counsel, and defense counsel, nor may he vote with the members of 
the commission. 

"(e) Other Duties._A commissioned officer who is certified to be qualified for duty as a military judge of a military 
commission under this chapter may perform such other duties as are assigned to him by or with the approval of the 
Judge Advocate General of the armed force of which such officer is a member or the designee of such Judge Advocate 
General. 

"(f) Prohibition on Evaluation of Fitness by Convening Authority._The convening authority of a military commis-
sion under this chapter shall not prepare or review any report concerning the effectiveness, fitness, or efficiency of a 
military judge detailed to the military commission which relates to his performance of duty as a military judge on the 
military commission. 
  
              "948k. Detail of trial counsel and defense counsel 

"(a) Detail of Counsel Generally._(1) Trial counsel and military defense counsel shall be detailed for each military 
commission under this chapter. 

"(2) Assistant trial counsel and assistant and associate defense counsel may be detailed for a military commission 
under this chapter. 

"(3) Military defense counsel for a military commission under this chapter shall be detailed as soon as practicable 
after the swearing of charges against the accused. 
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"(4) The Secretary of Defense shall prescribe regulations providing for the manner in which trial counsel and mili-
tary defense counsel are detailed for military commissions under this chapter and for the persons who are authorized to 
detail such counsel for such commissions. 

"(b) Trial Counsel._Subject to subsection (e), trial counsel detailed for a military commission under this chapter 
must be_ 

"(1) a judge advocate (as that term is defined in section 801 of this title (article 1 of the Uniform Code of Military 
Justice) who_ 

"(A) is a graduate of an accredited law school or is a member of the bar of a Federal court or of the highest court of 
a State; and 

"(B) is certified as competent to perform duties as trial counsel before general courts-martial by the Judge Advocate 
General of the armed force of which he is a member; or 

"(2) a civilian who_  [*H7524]  

"(A) is a member of the bar of a Federal court or of the highest court of a State; and 

"(B) is otherwise qualified to practice before the military commission pursuant to regulations prescribed by the 
Secretary of Defense. 

"(c) Military Defense Counsel._Subject to subsection (e), military defense counsel detailed for a military commis-
sion under this chapter must be a judge advocate (as so defined) who is_ 

"(1) a graduate of an accredited law school or is a member of the bar of a Federal court or of the highest court of a 
State; and 

"(2) certified as competent to perform duties as defense counsel before general courts-martial by the Judge Advo-
cate General of the armed force of which he is a member. 

"(d) Chief Prosecutor; Chief Defense Counsel._(1) The Chief Prosecutor in a military commission under this chap-
ter shall meet the requirements set forth in subsection (b)(1). 

"(2) The Chief Defense Counsel in a military commission under this chapter shall meet the requirements set forth in 
subsection (c)(1). 

"(e) Ineligibility of Certain Individuals._No person who has acted as an investigator, military judge, or member of a 
military commission under this chapter in any case may act later as trial counsel or military defense counsel in the same 
case. No person who has acted for the prosecution before a military commission under this chapter may act later in the 
same case for the defense, nor may any person who has acted for the defense before a military commission under this 
chapter act later in the same case for the prosecution. 
  
          "948l. Detail or employment of reporters and interpreters 

"(a) Court Reporters._Under such regulations as the Secretary of Defense may prescribe, the convening authority of 
a military commission under this chapter shall detail to or employ for the commission qualified court reporters, who 
shall make a verbatim recording of the proceedings of and testimony taken before the commission. 

"(b) Interpreters._Under such regulations as the Secretary of Defense may prescribe, the convening authority of a 
military commission under this chapter may detail to or employ for the military commission interpreters who shall in-
terpret for the commission and, as necessary, for trial counsel and defense counsel and for the accused. 

"(c) Transcript; Record._The transcript of a military commission under this chapter shall be under the control of the 
convening authority of the commission, who shall also be responsible for preparing the record of the proceedings. 
  
  "948m. Number of members; excuse of members; absent and additional members 

"(a) Number of Members._(1) A military commission under this chapter shall, except as provided in paragraph (2), 
have at least five members. 

"(2) In a case in which the accused before a military commission under this chapter may be sentenced to a penalty 
of death, the military commission shall have the number of members prescribed by section 949m(c) of this title. 
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"(b) Excuse of Members._No member of a military commission under this chapter may be absent or excused after 
the military commission has been assembled for the trial of a case unless excused_ 

"(1) as a result of challenge; 

"(2) by the military judge for physical disability or other good cause; or 

"(3) by order of the convening authority for good cause. 

"(c) Absent and Additional Members._Whenever a military commission under this chapter is reduced below the 
number of members required by subsection (a), the trial may not proceed unless the convening authority details new 
members sufficient to provide not less than such number. The trial may proceed with the new members present after the 
recorded evidence previously introduced before the members has been read to the military commission in the presence 
of the military judge, the accused (except as provided in section 949d of this title), and counsel for both sides. 
  
                     "SUBCHAPTER III_PRE-TRIAL PROCEDURE 

"Sec. 

"948q. Charges and specifications. 

"948r. Compulsory self-incrimination prohibited; treatment of statements obtained by torture and other statements. 

"948s. Service of charges. 
  
                      "948q. Charges and specifications 

"(a) Charges and Specifications._Charges and specifications against an accused in a military commission under this 
chapter shall be signed by a person subject to chapter 47 of this title under oath before a commissioned officer of the 
armed forces authorized to administer oaths and shall state_ 

"(1) that the signer has personal knowledge of, or reason to believe, the matters set forth therein; and 

"(2) that they are true in fact to the best of the signer's knowledge and belief. 

"(b) Notice to Accused._Upon the swearing of the charges and specifications in accordance with subsection (a), the 
accused shall be informed of the charges against him as soon as practicable. 

"948r. Compulsory self-incrimination prohibited; treatment of statements obtained by torture and other statements 

"(a) In General._No person shall be required to testify against himself at a proceeding of a military commission 
under this chapter. 

"(b) Exclusion of Statements Obtained by Torture._A statement obtained by use of torture shall not be admissible 
in a military commission under this chapter, except against a person accused of torture as evidence that the statement 
was made. 

"(c) Statements Obtained Before Enactment of Detainee Treatment Act of 2005._A statement obtained before De-
cember 30, 2005 (the date of the enactment of the Defense Treatment Act of 2005) in which the degree of coercion is 
disputed may be admitted only if the military judge finds that_ 

"(1) the totality of the circumstances renders the statement reliable and possessing sufficient probative value; and 

"(2) the interests of justice would best be served by admission of the statement into evidence. 

"(d) Statements Obtained After Enactment of Detainee Treatment Act of 2005._A statement obtained on or after 
December 30, 2005 (the date of the enactment of the Defense Treatment Act of 2005) in which the degree of coercion is 
disputed may be admitted only if the military judge finds that_ 

"(1) the totality of the circumstances renders the statement reliable and possessing sufficient probative value; 

"(2) the interests of justice would best be served by admission of the statement into evidence; and 

"(3) the interrogation methods used to obtain the statement do not amount to cruel, inhuman, or degrading treatment 
prohibited by section 1003 of the Detainee Treatment Act of 2005. 
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                          "948s. Service of charges 

"The trial counsel assigned to a case before a military commission under this chapter shall cause to be served upon 
the accused and military defense counsel a copy of the charges upon which trial is to be had. Such charges shall be 
served in English and, if appropriate, in another language that the accused understands. Such service shall be made suf-
ficiently in advance of trial to prepare a defense. 
  
                        "SUBCHAPTER IV_TRIAL PROCEDURE 

"Sec. 

"949a. Rules. 

"949b. Unlawfully influencing action of military commission. 

"949c. Duties of trial counsel and defense counsel. 

"949d. Sessions. 

"949e. Continuances. 

"949f. Challenges. 

"949g. Oaths. 

"949h. Former jeopardy. 

"949i. Pleas of the accused. 

"949j. Opportunity to obtain witnesses and other evidence. 

"949k. Defense of lack of mental responsibility. 

"949l. Voting and rulings. 

"949m. Number of votes required. 

"949n. Military commission to announce action. 

"949o. Record of trial. 
  
                                 "949a. Rules 

"(a) Procedures and Rules of Evidence._Pretrial, trial, and post-trial procedures, including elements and modes of 
proof, for cases triable by military commission under this chapter may be prescribed by the Secretary of Defense, in 
consultation with the Attorney General. Such procedures shall, so far as the Secretary considers practicable or consistent 
with military or intelligence activities, apply the principles of law and the rules of evidence in trial by general 
courts-martial. Such procedures and rules of evidence may not be contrary to or inconsistent with this chapter. 

"(b) Rules for Military Commission._(1) Notwithstanding any departures from the law and the rules of evidence in 
trial by general courts-martial authorized by subsection (a), the procedures and rules of evidence in trials by military 
commission under this chapter shall include the following: 

"(A) The accused shall be permitted to present evidence in his defense, to cross-examine the witnesses who testify 
against him, and to examine and respond to evidence admitted against him on the issue of guilt or innocence and for 
sentencing, as provided for by this chapter. 

"(B) The accused shall be present at all sessions of the military commission (other than those for deliberations or 
voting), except when excluded under section 949d of this title. 

"(C) The accused shall receive the assistance of counsel as provided for by section 948k. 

"(D) The accused shall be permitted to represent himself, as provided for by paragraph (3). 

"(2) In establishing procedures and rules of evidence for military commission proceedings, the Secretary of De-
fense may prescribe the following provisions: 
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"(A) Evidence shall be admissible if the military judge determines that the evidence would have probative value to 
a reasonable person. 

"(B) Evidence shall not be excluded from trial by military commission on the grounds that the evidence was not 
seized pursuant to a search warrant or other authorization. 

"(C) A statement of the accused that is otherwise admissible shall not be excluded from trial by military commis-
sion on grounds of alleged coercion or compulsory self-incrimination so long as the evidence  [*H7525]  
complies with the provisions of section 948r of this title. 

"(D) Evidence shall be admitted as authentic so long as_ 

"(i) the military judge of the military commission determines that there is sufficient basis to find that the evidence is 
what it is claimed to be; and 

"(ii) the military judge instructs the members that they may consider any issue as to authentication or identification 
of evidence in determining the weight, if any, to be given to the evidence. 

"(E)(i) Except as provided in clause (ii), hearsay evidence not otherwise admissible under the rules of evidence ap-
plicable in trial by general courts-martial may be admitted in a trial by military commission if the proponent of the evi-
dence makes known to the adverse party, sufficiently in advance to provide the adverse party with a fair opportunity to 
meet the evidence, the intention of the proponent to offer the evidence, and the particulars of the evidence (including 
information on the general circumstances under which the evidence was obtained). The disclosure of evidence under the 
preceding sentence is subject to the requirements and limitations applicable to the disclosure of classified information in 
section 949j(c) of this title. 

"(ii) Hearsay evidence not otherwise admissible under the rules of evidence applicable in trial by general 
courts-martial shall not be admitted in a trial by military commission if the party opposing the admission of the evi-
dence demonstrates that the evidence is unreliable or lacking in probative value. 

"(F) The military judge shall exclude any evidence the probative value of which is substantially outweighed_ 

"(i) by the danger of unfair prejudice, confusion of the issues, or misleading the commission; or 

"(ii) by considerations of undue delay, waste of time, or needless presentation of cumulative evidence. 

"(3)(A) The accused in a military commission under this chapter who exercises the right to self-representation un-
der paragraph (1)(D) shall conform his deportment and the conduct of the defense to the rules of evidence, procedure, 
and decorum applicable to trials by military commission. 

"(B) Failure of the accused to conform to the rules described in subparagraph (A) may result in a partial or total 
revocation by the military judge of the right of self-representation under paragraph (1)(D). In such case, the detailed 
defense counsel of the accused or an appropriately authorized civilian counsel shall perform the functions necessary for 
the defense. 

"(c) Delegation of Authority to Prescribe Regulations._The Secretary of Defense may delegate the authority of the 
Secretary to prescribe regulations under this chapter. 

"(d) Notification to Congressional Committees of Changes to Procedures._Not later than 60 days before the date on 
which any proposed modification of the procedures in effect for military commissions under this chapter goes into ef-
fect, the Secretary of Defense shall submit to the Committee on Armed Services of the Senate and the Committee on 
Armed Services of the House of Representatives a report describing the modification. 
  
         "949b. Unlawfully influencing action of military commission 

"(a) In General._(1) No authority convening a military commission under this chapter may censure, reprimand, or 
admonish the military commission, or any member, military judge, or counsel thereof, with respect to the findings or 
sentence adjudged by the military commission, or with respect to any other exercises of its or his functions in the con-
duct of the proceedings. 

"(2) No person may attempt to coerce or, by any unauthorized means, influence_ 
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"(A) the action of a military commission under this chapter, or any member thereof, in reaching the findings or 
sentence in any case; 

"(B) the action of any convening, approving, or reviewing authority with respect to his judicial acts; or 

"(C) the exercise of professional judgment by trial counsel or defense counsel. 

"(3) Paragraphs (1) and (2) do not apply with respect to_ 

"(A) general instructional or informational courses in military justice if such courses are designed solely for the 
purpose of instructing members of a command in the substantive and procedural aspects of military commissions; or 

"(B) statements and instructions given in open proceedings by a military judge or counsel. 

"(b) Prohibition on Consideration of Actions on Commission in Evaluation of Fitness._In the preparation of an ef-
fectiveness, fitness, or efficiency report or any other report or document used in whole or in part for the purpose of de-
termining whether a commissioned officer of the armed forces is qualified to be advanced in grade, or in determining 
the assignment or transfer of any such officer or whether any such officer should be retained on active duty, no person 
may_ 

"(1) consider or evaluate the performance of duty of any member of a military commission under this chapter; or 

"(2) give a less favorable rating or evaluation to any commissioned officer because of the zeal with which such of-
ficer, in acting as counsel, represented any accused before a military commission under this chapter. 
  
              "949c. Duties of trial counsel and defense counsel 

"(a) Trial Counsel._The trial counsel of a military commission under this chapter shall prosecute in the name of the 
United States. 

"(b) Defense Counsel._(1) The accused shall be represented in his defense before a military commission under this 
chapter as provided in this subsection. 

"(2) The accused shall be represented by military counsel detailed under section 948k of this title. 

"(3) The accused may be represented by civilian counsel if retained by the accused, but only if such civilian coun-
sel_ 

"(A) is a United States citizen; 

"(B) is admitted to the practice of law in a State, district, or possession of the United States or before a Federal 
court; 

"(C) has not been the subject of any sanction of disciplinary action by any court, bar, or other competent govern-
mental authority for relevant misconduct; 

"(D) has been determined to be eligible for access to classified information that is classified at the level Secret or 
higher; and 

"(E) has signed a written agreement to comply with all applicable regulations or instructions for counsel, including 
any rules of court for conduct during the proceedings. 

"(4) Civilian defense counsel shall protect any classified information received during the course of representation of 
the accused in accordance with all applicable law governing the protection of classified information and may not di-
vulge such information to any person not authorized to receive it. 

"(5) If the accused is represented by civilian counsel, detailed military counsel shall act as associate counsel. 

"(6) The accused is not entitled to be represented by more than one military counsel. However, the person author-
ized under regulations prescribed under section 948k of this title to detail counsel, in that person's sole discretion, may 
detail additional military counsel to represent the accused. 

"(7) Defense counsel may cross-examine each witness for the prosecution who testifies before a military commis-
sion under this chapter. 
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                               "949d. Sessions 

"(a) Sessions Without Presence of Members._(1) At any time after the service of charges which have been referred 
for trial by military commission under this chapter, the military judge may call the military commission into session 
without the presence of the members for the purpose of_ 

"(A) hearing and determining motions raising defenses or objections which are capable of determination without 
trial of the issues raised by a plea of not guilty; 

"(B) hearing and ruling upon any matter which may be ruled upon by the military judge under this chapter, whether 
or not the matter is appropriate for later consideration or decision by the members; 

"(C) if permitted by regulations prescribed by the Secretary of Defense, receiving the pleas of the accused; and 

"(D) performing any other procedural function which may be performed by the military judge under this chapter or 
under rules prescribed pursuant to section 949a of this title and which does not require the presence of the members. 

"(2) Except as provided in subsections (c) and (e), any proceedings under paragraph (1) shall_ 

"(A) be conducted in the presence of the accused, defense counsel, and trial counsel; and 

"(B) be made part of the record. 

"(b) Proceedings in Presence of Accused._Except as provided in subsections (c) and (e), all proceedings of a mili-
tary commission under this chapter, including any consultation of the members with the military judge or counsel, 
shall_ 

"(1) be in the presence of the accused, defense counsel, and trial counsel; and 

"(2) be made a part of the record. 

"(c) Deliberation or Vote of Members._When the members of a military commission under this chapter deliberate 
or vote, only the members may be present. 

"(d) Closure of Proceedings._(1) The military judge may close to the public all or part of the proceedings of a mili-
tary commission under this chapter, but only in accordance with this subsection. 

"(2) The military judge may close to the public all or a portion of the proceedings under paragraph (1) only upon 
making a specific finding that such closure is necessary to_ 

"(A) protect information the disclosure of which could reasonably be expected to cause damage to the national se-
curity, including intelligence or law enforcement sources, methods, or activities; or 

"(B) ensure the physical safety of individuals. 

"(3) A finding under paragraph (2) may be based upon a presentation, including a presentation ex parte or in cam-
era, by either trial counsel or defense counsel. 

"(e) Exclusion of Accused From Certain Proceedings._The military judge may exclude the accused from any por-
tion of a proceeding upon a determination that, after being warned by the military judge, the accused persists in conduct 
that justifies exclusion from the courtroom_ 

"(1) to ensure the physical safety of individuals; or [*H7526]  

"(2) to prevent disruption of the proceedings by the accused. 

"(f) Protection of Classified Information._ 

"(1) National security privilege._(A) Classified information shall be protected and is privileged from disclosure if 
disclosure would be detrimental to the national security. The rule in the preceding sentence applies to all stages of the 
proceedings of military commissions under this chapter. 

"(B) The privilege referred to in subparagraph (A) may be claimed by the head of the executive or military depart-
ment or government agency concerned based on a finding by the head of that department or agency that_ 

"(i) the information is properly classified; and 

AE 28 (Hamdan)
Page 175 of 353



Page 12 
152 Cong Rec H 7522, * 

"(ii) disclosure of the information would be detrimental to the national security. 

"(C) A person who may claim the privilege referred to in subparagraph (A) may authorize a representative, witness, 
or trial counsel to claim the privilege and make the finding described in subparagraph (B) on behalf of such person. The 
authority of the representative, witness, or trial counsel to do so is presumed in the absence of evidence to the contrary. 

"(2) Introduction of classified information._ 

"(A) Alternatives to disclosure._To protect classified information from disclosure, the military judge, upon motion 
of trial counsel, shall authorize, to the extent practicable_ 

"(i) the deletion of specified items of classified information from documents to be introduced as evidence before the 
military commission; 

"(ii) the substitution of a portion or summary of the information for such classified documents; or 

"(iii) the substitution of a statement of relevant facts that the classified information would tend to prove. 

"(B) Protection of sources, methods, or activities._The military judge, upon motion of trial counsel, shall permit 
trial counsel to introduce otherwise admissible evidence before the military commission, while protecting from disclo-
sure the sources, methods, or activities by which the United States acquired the evidence if the military judge finds that 
(i) the sources, methods, or activities by which the United States acquired the evidence are classified, and (ii) the evi-
dence is reliable. The military judge may require trial counsel to present to the military commission and the defense, to 
the extent practicable and consistent with national security, an unclassified summary of the sources, methods, or activi-
ties by which the United States acquired the evidence. 

"(C) Assertion of national security privilege at trial._During the examination of any witness, trial counsel may ob-
ject to any question, line of inquiry, or motion to admit evidence that would require the disclosure of classified informa-
tion. Following such an objection, the military judge shall take suitable action to safeguard such classified information. 
Such action may include the review of trial counsel's claim of privilege by the military judge in camera and on an ex 
parte basis, and the delay of proceedings to permit trial counsel to consult with the department or agency concerned as 
to whether the national security privilege should be asserted. 

"(3) Consideration of privilege and related materials._A claim of privilege under this subsection, and any materials 
submitted in support thereof, shall, upon request of the Government, be considered by the military judge in camera and 
shall not be disclosed to the accused. 

"(4) Additional regulations._The Secretary of Defense may prescribe additional regulations, consistent with this 
subsection, for the use and protection of classified information during proceedings of military commissions under this 
chapter. A report on any regulations so prescribed, or modified, shall be submitted to the Committees on Armed Ser-
vices of the Senate and the House of Representatives not later than 60 days before the date on which such regulations or 
modifications, as the case may be, go into effect. 
  
                             "949e. Continuances 

"The military judge in a military commission under this chapter may, for reasonable cause, grant a continuance to 
any party for such time, and as often, as may appear to be just. 
  
                              "949f. Challenges 

"(a) Challenges Authorized._The military judge and members of a military commission under this chapter may be 
challenged by the accused or trial counsel for cause stated to the commission. The military judge shall determine the 
relevance and validity of challenges for cause. The military judge may not receive a challenge to more than one person 
at a time. Challenges by trial counsel shall ordinarily be presented and decided before those by the accused are offered. 

"(b) Peremptory Challenges._Each accused and the trial counsel are entitled to one peremptory challenge. The 
military judge may not be challenged except for cause. 

"(c) Challenges Against Additional Members._Whenever additional members are detailed to a military commission 
under this chapter, and after any challenges for cause against such additional members are presented and decided, each 
accused and the trial counsel are entitled to one peremptory challenge against members not previously subject to per-
emptory challenge. 
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                                 "949g. Oaths 

"(a) In General._(1) Before performing their respective duties in a military commission under this chapter, military 
judges, members, trial counsel, defense counsel, reporters, and interpreters shall take an oath to perform their duties 
faithfully. 

"(2) The form of the oath required by paragraph (1), the time and place of the taking thereof, the manner of re-
cording the same, and whether the oath shall be taken for all cases in which duties are to be performed or for a particular 
case, shall be as prescribed in regulations of the Secretary of Defense. Those regulations may provide that_ 

"(A) an oath to perform faithfully duties as a military judge, trial counsel, or defense counsel may be taken at any 
time by any judge advocate or other person certified to be qualified or competent for the duty; and 

"(B) if such an oath is taken, such oath need not again be taken at the time the judge advocate or other person is de-
tailed to that duty. 

"(b) Witnesses._Each witness before a military commission under this chapter shall be examined on oath. 
  
                            "949h. Former jeopardy 

"(a) In General._No person may, without his consent, be tried by a military commission under this chapter a second 
time for the same offense. 

"(b) Scope of Trial._No proceeding in which the accused has been found guilty by military commission under this 
chapter upon any charge or specification is a trial in the sense of this section until the finding of guilty has become final 
after review of the case has been fully completed. 
  
                         "949i. Pleas of the accused 

"(a) Entry of Plea of Not Guilty._If an accused in a military commission under this chapter after a plea of guilty 
sets up matter inconsistent with the plea, or if it appears that the accused has entered the plea of guilty through lack of 
understanding of its meaning and effect, or if the accused fails or refuses to plead, a plea of not guilty shall be entered in 
the record, and the military commission shall proceed as though the accused had pleaded not guilty. 

"(b) Finding of Guilt After Guilty Plea._With respect to any charge or specification to which a plea of guilty has 
been made by the accused in a military commission under this chapter and accepted by the military judge, a finding of 
guilty of the charge or specification may be entered immediately without a vote. The finding shall constitute the finding 
of the commission unless the plea of guilty is withdrawn prior to announcement of the sentence, in which event the 
proceedings shall continue as though the accused had pleaded not guilty. 
  
          "949j. Opportunity to obtain witnesses and other evidence 

"(a) Right of Defense Counsel._Defense counsel in a military commission under this chapter shall have a reason-
able opportunity to obtain witnesses and other evidence as provided in regulations prescribed by the Secretary of De-
fense. 

"(b) Process for Compulsion._Process issued in a military commission under this chapter to compel witnesses to 
appear and testify and to compel the production of other evidence_ 

"(1) shall be similar to that which courts of the United States having criminal jurisdiction may lawfully issue; and 

"(2) shall run to any place where the United States shall have jurisdiction thereof. 

"(c) Protection of Classified Information._(1) With respect to the discovery obligations of trial counsel under this 
section, the military judge, upon motion of trial counsel, shall authorize, to the extent practicable_ 

"(A) the deletion of specified items of classified information from documents to be made available to the accused; 

"(B) the substitution of a portion or summary of the information for such classified documents; or 

"(C) the substitution of a statement admitting relevant facts that the classified information would tend to prove. 
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"(2) The military judge, upon motion of trial counsel, shall authorize trial counsel, in the course of complying with 
discovery obligations under this section, to protect from disclosure the sources, methods, or activities by which the 
United States acquired evidence if the military judge finds that the sources, methods, or activities by which the United 
States acquired such evidence are classified. The military judge may require trial counsel to provide, to the extent prac-
ticable, an unclassified summary of the sources, methods, or activities by which the United States acquired such evi-
dence. 

"(d) Exculpatory Evidence._(1) As soon as practicable, trial counsel shall disclose to the defense the existence of 
any evidence known to trial counsel that reasonably tends to exculpate the accused. Where exculpatory evidence is clas-
sified, the accused shall be provided with an adequate substitute in accordance with the procedures under subsection (c). 

"(2) In this subsection, the term 'evidence known to trial counsel', in the case of exculpatory evidence, means ex-
culpatory evidence that the prosecution would be required to disclose in a trial by general court-martial under chapter 47 
of this title. 
  
               "949k. Defense of lack of mental responsibility 

"(a) Affirmative Defense._It is an affirmative defense in a trial by military commission under this chapter that, at 
the time  [*H7527]  
of the commission of the acts constituting the offense, the accused, as a result of a severe mental disease or defect, was 
unable to appreciate the nature and quality or the wrongfulness of the acts. Mental disease or defect does not otherwise 
constitute a defense. 

"(b) Burden of Proof._The accused in a military commission under this chapter has the burden of proving the de-
fense of lack of mental responsibility by clear and convincing evidence. 

"(c) Findings Following Assertion of Defense._Whenever lack of mental responsibility of the accused with respect 
to an offense is properly at issue in a military commission under this chapter, the military judge shall instruct the mem-
bers of the commission as to the defense of lack of mental responsibility under this section and shall charge them to find 
the accused_ 

"(1) guilty; 

"(2) not guilty; or 

"(3) subject to subsection (d), not guilty by reason of lack of mental responsibility. 

"(d) Majority Vote Required for Finding._The accused shall be found not guilty by reason of lack of mental re-
sponsibility under subsection (c)(3) only if a majority of the members present at the time the vote is taken determines 
that the defense of lack of mental responsibility has been established. 
  
                          "949l. Voting and rulings 

"(a) Vote by Secret Written Ballot._Voting by members of a military commission under this chapter on the findings 
and on the sentence shall be by secret written ballot. 

"(b) Rulings._(1) The military judge in a military commission under this chapter shall rule upon all questions of law, 
including the admissibility of evidence and all interlocutory questions arising during the proceedings. 

"(2) Any ruling made by the military judge upon a question of law or an interlocutory question (other than the fac-
tual issue of mental responsibility of the accused) is conclusive and constitutes the ruling of the military commission. 
However, a military judge may change his ruling at any time during the trial. 

"(c) Instructions Prior to Vote._Before a vote is taken of the findings of a military commission under this chapter, 
the military judge shall, in the presence of the accused and counsel, instruct the members as to the elements of the of-
fense and charge the members_ 

"(1) that the accused must be presumed to be innocent until his guilt is established by legal and competent evidence 
beyond a reasonable doubt; 

"(2) that in the case being considered, if there is a reasonable doubt as to the guilt of the accused, the doubt must be 
resolved in favor of the accused and he must be acquitted; 
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"(3) that, if there is reasonable doubt as to the degree of guilt, the finding must be in a lower degree as to which 
there is no reasonable doubt; and 

"(4) that the burden of proof to establish the guilt of the accused beyond a reasonable doubt is upon the United 
States. 
  
                       "949m. Number of votes required 

"(a) Conviction._No person may be convicted by a military commission under this chapter of any offense, except as 
provided in section 949i(b) of this title or by concurrence of two-thirds of the members present at the time the vote is 
taken. 

"(b) Sentences._(1) No person may be sentenced by a military commission to suffer death, except insofar as_ 

"(A) the penalty of death is expressly authorized under this chapter or the law of war for an offense of which the 
accused has been found guilty; 

"(B) trial counsel expressly sought the penalty of death by filing an appropriate notice in advance of trial; 

"(C) the accused is convicted of the offense by the concurrence of all the members present at the time the vote is 
taken; and 

"(D) all the members present at the time the vote is taken concur in the sentence of death. 

"(2) No person may be sentenced to life imprisonment, or to confinement for more than 10 years, by a military 
commission under this chapter except by the concurrence of three-fourths of the members present at the time the vote is 
taken. 

"(3) All other sentences shall be determined by a military commission by the concurrence of two-thirds of the 
members present at the time the vote is taken. 

"(c) Number of Members Required for Penalty of Death._(1) Except as provided in paragraph (2), in a case in 
which the penalty of death is sought, the number of members of the military commission under this chapter shall be not 
less than 12. 

"(2) In any case described in paragraph (1) in which 12 members are not reasonably available because of physical 
conditions or military exigencies, the convening authority shall specify a lesser number of members for the military 
commission (but not fewer than 9 members), and the military commission may be assembled, and the trial held, with 
not fewer than the number of members so specified. In such a case, the convening authority shall make a detailed writ-
ten statement, to be appended to the record, stating why a greater number of members were not reasonably available. 
  
                "949n. Military commission to announce action 

"A military commission under this chapter shall announce its findings and sentence to the parties as soon as deter-
mined. 
  
                            "949o. Record of trial 

"(a) Record; Authentication._Each military commission under this chapter shall keep a separate, verbatim, record 
of the proceedings in each case brought before it, and the record shall be authenticated by the signature of the military 
judge. If the record cannot be authenticated by the military judge by reason of his death, disability, or absence, it shall 
be authenticated by the signature of the trial counsel or by a member of the commission if the trial counsel is unable to 
authenticate it by reason of his death, disability, or absence. Where appropriate, and as provided in regulations pre-
scribed by the Secretary of Defense, the record of a military commission under this chapter may contain a classified 
annex. 

"(b) Complete Record Required._A complete record of the proceedings and testimony shall be prepared in every 
military commission under this chapter. 

"(c) Provision of Copy to Accused._A copy of the record of the proceedings of the military commission under this 
chapter shall be given the accused as soon as it is authenticated. If the record contains classified information, or a classi-
fied annex, the accused shall be given a redacted version of the record consistent with the requirements of section 949d 
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of this title. Defense counsel shall have access to the unredacted record, as provided in regulations prescribed by the 
Secretary of Defense. 
  
                           "SUBCHAPTER V_SENTENCES 

"Sec. 

"949s. Cruel or unusual punishments prohibited. 

"949t. Maximum limits. 

"949u. Execution of confinement. 
  
                "949s. Cruel or unusual punishments prohibited 

"Punishment by flogging, or by branding, marking, or tattooing on the body, or any other cruel or unusual punish-
ment, may not be adjudged by a military commission under this chapter or inflicted under this chapter upon any person 
subject to this chapter. The use of irons, single or double, except for the purpose of safe custody, is prohibited under this 
chapter. 
  
                            "949t. Maximum limits 

"The punishment which a military commission under this chapter may direct for an offense may not exceed such 
limits as the President or Secretary of Defense may prescribe for that offense. 
  
                       "949u. Execution of confinement 

"(a) In General._Under such regulations as the Secretary of Defense may prescribe, a sentence of confinement ad-
judged by a military commission under this chapter may be carried into execution by confinement_ 

"(1) in any place of confinement under the control of any of the armed forces; or 

"(2) in any penal or correctional institution under the control of the United States or its allies, or which the United 
States may be allowed to use. 

"(b) Treatment During Confinement by Other Than the Armed Forces._Persons confined under subsection (a)(2) in 
a penal or correctional institution not under the control of an armed force are subject to the same discipline and treat-
ment as persons confined or committed by the courts of the United States or of the State, District of Columbia, or place 
in which the institution is situated. 
  
    "SUBCHAPTER VI_POST-TRIAL PROCEDURE AND REVIEW OF MILITARY COMMISSIONS 

"Sec. 

"950a. Error of law; lesser included offense. 

"950b. Review by the convening authority. 

"950c. Appellate referral; waiver or withdrawal of appeal. 

"950d. Appeal by the United States. 

"950e. Rehearings. 

"950f. Review by Court of Military Commission Review. 

"950g. Review by the United States Court of Appeals for the District of Columbia Circuit and the Supreme Court. 

"950h. Appellate counsel. 

"950i. Execution of sentence; procedures for execution of sentence of death. 

"950j. Finality or proceedings, findings, and sentences. 
  
                 "950a. Error of law; lesser included offense 
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"(a) Error of Law._A finding or sentence of a military commission under this chapter may not be held incorrect on 
the ground of an error of law unless the error materially prejudices the substantial rights of the accused. 

"(b) Lesser Included Offense._Any reviewing authority with the power to approve or affirm a finding of guilty by a 
military commission under this chapter may approve or affirm, instead, so much of the finding as includes a lesser in-
cluded offense. 
  
                   "950b. Review by the convening authority 

"(a) Notice to Convening Authority of Findings and Sentence._The findings and sentence of a military commission 
under this chapter shall be reported in writing promptly to the convening authority after the announcement of the sen-
tence. 

"(b) Submittal of Matters by Accused to Convening Authority._(1) The accused may submit to the convening au-
thority matters for consideration by the convening authority with respect to the findings and the sentence  [*H7528]  
of the military commission under this chapter. 

"(2)(A) Except as provided in subparagraph (B), a submittal under paragraph (1) shall be made in writing within 20 
days after the accused has been given an authenticated record of trial under section 949o(c) of this title. 

"(B) If the accused shows that additional time is required for the accused to make a submittal under paragraph (1), 
the convening authority may, for good cause, extend the applicable period under subparagraph (A) for not more than an 
additional 20 days. 

"(3) The accused may waive his right to make a submittal to the convening authority under paragraph (1). Such a 
waiver shall be made in writing and may not be revoked. For the purposes of subsection (c)(2), the time within which 
the accused may make a submittal under this subsection shall be deemed to have expired upon the submittal of a waiver 
under this paragraph to the convening authority. 

"(c) Action by Convening Authority._(1) The authority under this subsection to modify the findings and sentence of 
a military commission under this chapter is a matter of the sole discretion and prerogative of the convening authority. 

"(2)(A) The convening authority shall take action on the sentence of a military commission under this chapter. 

"(B) Subject to regulations prescribed by the Secretary of Defense, action on the sentence under this paragraph may 
be taken only after consideration of any matters submitted by the accused under subsection (b) or after the time for 
submitting such matters expires, whichever is earlier. 

"(C) In taking action under this paragraph, the convening authority may, in his sole discretion, approve, disapprove, 
commute, or suspend the sentence in whole or in part. The convening authority may not increase a sentence beyond that 
which is found by the military commission. 

"(3) The convening authority is not required to take action on the findings of a military commission under this 
chapter. If the convening authority takes action on the findings, the convening authority may, in his sole discretion, 
may_ 

"(A) dismiss any charge or specification by setting aside a finding of guilty thereto; or 

"(B) change a finding of guilty to a charge to a finding of guilty to an offense that is a lesser included offense of the 
offense stated in the charge. 

"(4) The convening authority shall serve on the accused or on defense counsel notice of any action taken by the 
convening authority under this subsection. 

"(d) Order of Revision or Rehearing._(1) Subject to paragraphs (2) and (3), the convening authority of a military 
commission under this chapter may, in his sole discretion, order a proceeding in revision or a rehearing. 

"(2)(A) Except as provided in subparagraph (B), a proceeding in revision may be ordered by the convening author-
ity if_ 

"(i) there is an apparent error or omission in the record; or 

"(ii) the record shows improper or inconsistent action by the military commission with respect to the findings or 
sentence that can be rectified without material prejudice to the substantial rights of the accused. 
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"(B) In no case may a proceeding in revision_ 

"(i) reconsider a finding of not guilty of a specification or a ruling which amounts to a finding of not guilty; 

"(ii) reconsider a finding of not guilty of any charge, unless there has been a finding of guilty under a specification 
laid under that charge, which sufficiently alleges a violation; or 

"(iii) increase the severity of the sentence unless the sentence prescribed for the offense is mandatory. 

"(3) A rehearing may be ordered by the convening authority if the convening authority disapproves the findings and 
sentence and states the reasons for disapproval of the findings. If the convening authority disapproves the finding and 
sentence and does not order a rehearing, the convening authority shall dismiss the charges. A rehearing as to the find-
ings may not be ordered by the convening authority when there is a lack of sufficient evidence in the record to support 
the findings. A rehearing as to the sentence may be ordered by the convening authority if the convening authority dis-
approves the sentence. 
  
          "950c. Appellate referral; waiver or withdrawal of appeal 

"(a) Automatic Referral for Appellate Review._Except as provided under subsection (b), in each case in which the 
final decision of a military commission (as approved by the convening authority) includes a finding of guilty, the con-
vening authority shall refer the case to the Court of Military Commission Review. Any such referral shall be made in 
accordance with procedures prescribed under regulations of the Secretary. 

"(b) Waiver of Right of Review._(1) In each case subject to appellate review under section 950f of this title, except 
a case in which the sentence as approved under section 950b of this title extends to death, the accused may file with the 
convening authority a statement expressly waiving the right of the accused to such review. 

"(2) A waiver under paragraph (1) shall be signed by both the accused and a defense counsel. 

"(3) A waiver under paragraph (1) must be filed, if at all, within 10 days after notice on the action is served on the 
accused or on defense counsel under section 950b(c)(4) of this title. The convening authority, for good cause, may ex-
tend the period for such filing by not more than 30 days. 

"(c) Withdrawal of Appeal._Except in a case in which the sentence as approved under section 950b of this title ex-
tends to death, the accused may withdraw an appeal at any time. 

"(d) Effect of Waiver or Withdrawal._A waiver of the right to appellate review or the withdrawal of an appeal un-
der this section bars review under section 950f of this title. 
  
                      "950d. Appeal by the United States 

"(a) Interlocutory Appeal._(1) Except as provided in paragraph (2), in a trial by military commission under this 
chapter, the United States may take an interlocutory appeal to the Court of Military Commission Review of any order or 
ruling of the military judge that_ 

"(A) terminates proceedings of the military commission with respect to a charge or specification; 

"(B) excludes evidence that is substantial proof of a fact material in the proceeding; or 

"(C) relates to a matter under subsection (d), (e), or (f) of section 949d of this title or section 949j(c) of this title. 

"(2) The United States may not appeal under paragraph (1) an order or ruling that is, or amounts to, a finding of not 
guilty by the military commission with respect to a charge or specification. 

"(b) Notice of Appeal._The United States shall take an appeal of an order or ruling under subsection (a) by filing a 
notice of appeal with the military judge within five days after the date of such order or ruling. 

"(c) Appeal._An appeal under this section shall be forwarded, by means specified in regulations prescribed the 
Secretary of Defense, directly to the Court of Military Commission Review. In ruling on an appeal under this section, 
the Court may act only with respect to matters of law. 

"(d) Appeal From Adverse Ruling._The United States may appeal an adverse ruling on an appeal under subsection 
(c) to the United States Court of Appeals for the District of Columbia Circuit by filing a petition for review in the Court 
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of Appeals within 10 days after the date of such ruling. Review under this subsection shall be at the discretion of the 
Court of Appeals. 
  
                              "950e. Rehearings 

"(a) Composition of Military Commission for Rehearing._Each rehearing under this chapter shall take place before 
a military commission under this chapter composed of members who were not members of the military commission 
which first heard the case. 

"(b) Scope of Rehearing._(1) Upon a rehearing_ 

"(A) the accused may not be tried for any offense of which he was found not guilty by the first military commis-
sion; and 

"(B) no sentence in excess of or more than the original sentence may be imposed unless_ 

"(i) the sentence is based upon a finding of guilty of an offense not considered upon the merits in the original pro-
ceedings; or 

"(ii) the sentence prescribed for the offense is mandatory. 

"(2) Upon a rehearing, if the sentence approved after the first military commission was in accordance with a pretrial 
agreement and the accused at the rehearing changes his plea with respect to the charges or specifications upon which the 
pretrial agreement was based, or otherwise does not comply with pretrial agreement, the sentence as to those charges or 
specifications may include any punishment not in excess of that lawfully adjudged at the first military commission. 
  
             "950f. Review by Court of Military Commission Review 

"(a) Establishment._The Secretary of Defense shall establish a Court of Military Commission Review which shall 
be composed of one or more panels, and each such panel shall be composed of not less than three appellate military 
judges. For the purpose of reviewing military commission decisions under this chapter, the court may sit in panels or as 
a whole in accordance with rules prescribed by the Secretary. 

"(b) Appellate Military Judges._The Secretary shall assign appellate military judges to a Court of Military Com-
mission Review. Each appellate military judge shall meet the qualifications for military judges prescribed by section 
948j(b) of this title or shall be a civilian with comparable qualifications. No person may be serve as an appellate mili-
tary judge in any case in which that person acted as a military judge, counsel, or reviewing official. 

"(c) Cases To Be Reviewed._The Court of Military Commission Review, in accordance with procedures prescribed 
under regulations of the Secretary, shall review the record in each case that is referred to the Court by the convening 
authority under section 950c of this title with respect to any matter of law raised by the accused. 

"(d) Scope of Review._In a case reviewed by the Court of Military Commission Review under this section, the 
Court may act only with respect to matters of law. 

"950g. Review by the United States Court of Appeals for the District of Columbia Circuit and the Supreme Court 

"(a) Exclusive Appellate Jurisdiction._(1)(A) Except as provided in subparagraph (B), the United States Court of 
Appeals for the District of Columbia Circuit shall have  [*H7529]  
exclusive jurisdiction to determine the validity of a final judgment rendered by a military commission (as approved by 
the convening authority) under this chapter. 

"(B) The Court of Appeals may not review the final judgment until all other appeals under this chapter have been 
waived or exhausted. 

"(2) A petition for review must be filed by the accused in the Court of Appeals not later than 20 days after the date 
on which_ 

"(A) written notice of the final decision of the Court of Military Commission Review is served on the accused or on 
defense counsel; or 

"(B) the accused submits, in the form prescribed by section 950c of this title, a written notice waiving the right of 
the accused to review by the Court of Military Commission Review under section 950f of this title. 
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"(b) Standard for Review._In a case reviewed by it under this section, the Court of Appeals may act only with re-
spect to matters of law. 

"(c) Scope of Review._The jurisdiction of the Court of Appeals on an appeal under subsection (a) shall be limited 
to the consideration of_ 

"(1) whether the final decision was consistent with the standards and procedures specified in this chapter; and 

"(2) to the extent applicable, the Constitution and the laws of the United States. 

"(d) Supreme Court._The Supreme Court may review by writ of certiorari the final judgment of the Court of Ap-
peals pursuant to section 1257 of title 28. 
  
                           "950h. Appellate counsel 

"(a) Appointment._The Secretary of Defense shall, by regulation, establish procedures for the appointment of ap-
pellate counsel for the United States and for the accused in military commissions under this chapter. Appellate counsel 
shall meet the qualifications for counsel appearing before military commissions under this chapter. 

"(b) Representation of United States._Appellate counsel appointed under subsection (a)_ 

"(1) shall represent the United States in any appeal or review proceeding under this chapter before the Court of 
Military Commission Review; and 

"(2) may, when requested to do so by the Attorney General in a case arising under this chapter, represent the United 
States before the United States Court of Appeals for the District of Columbia Circuit or the Supreme Court. 

"(c) Representation of Accused._The accused shall be represented by appellate counsel appointed under subsection 
(a) before the Court of Military Commission Review, the United States Court of Appeals for the District of Columbia 
Circuit, and the Supreme Court, and by civilian counsel if retained by the accused. Any such civilian counsel shall meet 
the qualifications under paragraph (3) of section 949c(b) of this title for civilian counsel appearing before military 
commissions under this chapter and shall be subject to the requirements of paragraph (4) of that section. 
  
 "950i. Execution of sentence; procedures for execution of sentence of death 

"(a) In General._The Secretary of Defense is authorized to carry out a sentence imposed by a military commission 
under this chapter in accordance with such procedures as the Secretary may prescribe. 

"(b) Execution of Sentence of Death Only Upon Approval by the President._If the sentence of a military commis-
sion under this chapter extends to death, that part of the sentence providing for death may not be executed until ap-
proved by the President. In such a case, the President may commute, remit, or suspend the sentence, or any part thereof, 
as he sees fit. 

"(c) Execution of Sentence of Death Only Upon Final Judgment of Legality of Proceedings._(1) If the sentence of a 
military commission under this chapter extends to death, the sentence may not be executed until there is a final judg-
ment as to the legality of the proceedings (and with respect to death, approval under subsection (b)). 

"(2) A judgment as to legality of proceedings is final for purposes of paragraph (1) when_ 

"(A) the time for the accused to file a petition for review by the Court of Appeals for the District of Columbia Cir-
cuit has expired and the accused has not filed a timely petition for such review and the case is not otherwise under re-
view by that Court; or 

"(B) review is completed in accordance with the judgment of the United States Court of Appeals for the District of 
Columbia Circuit and_ 

"(i) a petition for a writ of certiorari is not timely filed; 

"(ii) such a petition is denied by the Supreme Court; or 

"(iii) review is otherwise completed in accordance with the judgment of the Supreme Court. 

"(d) Suspension of Sentence._The Secretary of the Defense, or the convening authority acting on the case (if other 
than the Secretary), may suspend the execution of any sentence or part thereof in the case, except a sentence of death. 
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           "950j. Finality or proceedings, findings, and sentences 

"(a) Finality._The appellate review of records of trial provided by this chapter, and the proceedings, findings, and 
sentences of military commissions as approved, reviewed, or affirmed as required by this chapter, are final and conclu-
sive. Orders publishing the proceedings of military commissions under this chapter are binding upon all departments, 
courts, agencies, and officers of the United States, except as otherwise provided by the President. 

"(b) Provisions of Chapter Sole Basis for Review of Military Commission Procedures and Actions._Except as oth-
erwise provided in this chapter and notwithstanding any other provision of law (including section 2241 of title 28 or any 
other habeas corpus provision), no court, justice, or judge shall have jurisdiction to hear or consider any claim or cause 
of action whatsoever, including any action pending on or filed after the date of the enactment of the Military Commis-
sions Act of 2006, relating to the prosecution, trial, or judgment of a military commission under this chapter, including 
challenges to the lawfulness of procedures of military commissions under this chapter. 
  
                       "SUBCHAPTER VII_PUNITIVE MATTERS 

"Sec. 

"950p. Statement of substantive offenses. 

"950q. Principals. 

"950r. Accessory after the fact. 

"950s. Conviction of lesser included offense. 

"950t. Attempts. 

"950u. Solicitation. 

"950v. Crimes triable by military commissions. 

"950w. Perjury and obstruction of justice; contempt. 
  
                   "950p. Statement of substantive offenses 

"(a) Purpose._The provisions of this subchapter codify offenses that have traditionally been triable by military 
commissions. This chapter does not establish new crimes that did not exist before its enactment, but rather codifies 
those crimes for trial by military commission. 

"(b) Effect._Because the provisions of this subchapter (including provisions that incorporate definitions in other 
provisions of law) are declarative of existing law, they do not preclude trial for crimes that occurred before the date of 
the enactment of this chapter. 
  
                              "950q. Principals 

"Any person is punishable as a principal under this chapter who_ 

"(1) commits an offense punishable by this chapter, or aids, abets, counsels, commands, or procures its commis-
sion; 

"(2) causes an act to be done which if directly performed by him would be punishable by this chapter; or 

"(3) is a superior commander who, with regard to acts punishable under this chapter, knew, had reason to know, or 
should have known, that a subordinate was about to commit such acts or had done so and who failed to take the neces-
sary and reasonable measures to prevent such acts or to punish the perpetrators thereof. 
  
                       "950r. Accessory after the fact 

"Any person subject to this chapter who, knowing that an offense punishable by this chapter has been committed, 
receives, comforts, or assists the offender in order to hinder or prevent his apprehension, trial, or punishment shall be 
punished as a military commission under this chapter may direct. 
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                 "950s. Conviction of lesser included offense 

"An accused may be found guilty of an offense necessarily included in the offense charged or of an attempt to 
commit either the offense charged or an attempt to commit either the offense charged or an offense necessarily included 
therein. 
  
                               "950t. Attempts 

"(a) In General._Any person subject to this chapter who attempts to commit any offense punishable by this chapter 
shall be punished as a military commission under this chapter may direct. 

"(b) Scope of Offense._An act, done with specific intent to commit an offense under this chapter, amounting to 
more than mere preparation and tending, even though failing, to effect its commission, is an attempt to commit that of-
fense. 

"(c) Effect of Consummation._Any person subject to this chapter may be convicted of an attempt to commit an of-
fense although it appears on the trial that the offense was consummated. 
  
                             "950u. Solicitation 

"Any person subject to this chapter who solicits or advises another or others to commit one or more substantive of-
fenses triable by military commission under this chapter shall, if the offense solicited or advised is attempted or com-
mitted, be punished with the punishment provided for the commission of the offense, but, if the offense solicited or ad-
vised is not committed or attempted, he shall be punished as a military commission under this chapter may direct. 
  
                "950v. Crimes triable by military commissions 

"(a) Definitions and Construction._In this section: 

"(1) Military objective._The term 'military objective' means_ 

"(A) combatants; and 

"(B) those objects during an armed conflict_ 

"(i) which, by their nature, location, purpose, or use, effectively contribute to the opposing force's war-fighting or 
war-sustaining capability; and 

"(ii) the total or partial destruction, capture, or neutralization of which would constitute a definite military advan-
tage to the attacker under the circumstances at the time of the attack. 

"(2) Protected person._The term 'protected person' means any person entitled to  [*H7530]  
protection under one or more of the Geneva Conventions, including_ 

"(A) civilians not taking an active part in hostilities; 

"(B) military personnel placed hors de combat by sickness, wounds, or detention; and 

"(C) military medical or religious personnel. 

"(3) Protected property._The term 'protected property' means property specifically protected by the law of war 
(such as buildings dedicated to religion, education, art, science or charitable purposes, historic monuments, hospitals, or 
places where the sick and wounded are collected), if such property is not being used for military purposes or is not oth-
erwise a military objective. Such term includes objects properly identified by one of the distinctive emblems of the Ge-
neva Conventions, but does not include civilian property that is a military objective. 

"(4) Construction._The intent specified for an offense under paragraph (1), (2), (3), (4), or (12) of subsection (b) 
precludes the applicability of such offense with regard to_ 

"(A) collateral damage; or 

"(B) death, damage, or injury incident to a lawful attack. 

"(b) Offenses._The following offenses shall be triable by military commission under this chapter at any time with-
out limitation: 
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"(1) Murder of protected persons._Any person subject to this chapter who intentionally kills one or more protected 
persons shall be punished by death or such other punishment as a military commission under this chapter may direct. 

"(2) Attacking civilians._Any person subject to this chapter who intentionally engages in an attack upon a civilian 
population as such, or individual civilians not taking active part in hostilities, shall be punished, if death results to one 
or more of the victims, by death or such other punishment as a military commission under this chapter may direct, and, 
if death does not result to any of the victims, by such punishment, other than death, as a military commission under this 
chapter may direct. 

"(3) Attacking civilian objects._Any person subject to this chapter who intentionally engages in an attack upon a 
civilian object that is not a military objective shall be punished as a military commission under this chapter may direct. 

"(4) Attacking protected property._Any person subject to this chapter who intentionally engages in an attack upon 
protected property shall be punished as a military commission under this chapter may direct. 

"(5) Pillaging._Any person subject to this chapter who intentionally and in the absence of military necessity appro-
priates or seizes property for private or personal use, without the consent of a person with authority to permit such ap-
propriation or seizure, shall be punished as a military commission under this chapter may direct. 

"(6) Denying quarter._Any person subject to this chapter who, with effective command or control over subordinate 
groups, declares, orders, or otherwise indicates to those groups that there shall be no survivors or surrender accepted, 
with the intent to threaten an adversary or to conduct hostilities such that there would be no survivors or surrender ac-
cepted, shall be punished as a military commission under this chapter may direct. 

"(7) Taking hostages._Any person subject to this chapter who, having knowingly seized or detained one or more 
persons, threatens to kill, injure, or continue to detain such person or persons with the intent of compelling any nation, 
person other than the hostage, or group of persons to act or refrain from acting as an explicit or implicit condition for 
the safety or release of such person or persons, shall be punished, if death results to one or more of the victims, by death 
or such other punishment as a military commission under this chapter may direct, and, if death does not result to any of 
the victims, by such punishment, other than death, as a military commission under this chapter may direct. 

"(8) Employing poison or similar weapons._Any person subject to this chapter who intentionally, as a method of 
warfare, employs a substance or weapon that releases a substance that causes death or serious and lasting damage to 
health in the ordinary course of events, through its asphyxiating, bacteriological, or toxic properties, shall be punished, 
if death results to one or more of the victims, by death or such other punishment as a military commission under this 
chapter may direct, and, if death does not result to any of the victims, by such punishment, other than death, as a mili-
tary commission under this chapter may direct. 

"(9) Using protected persons as a shield._Any person subject to this chapter who positions, or otherwise takes ad-
vantage of, a protected person with the intent to shield a military objective from attack, or to shield, favor, or impede 
military operations, shall be punished, if death results to one or more of the victims, by death or such other punishment 
as a military commission under this chapter may direct, and, if death does not result to any of the victims, by such pun-
ishment, other than death, as a military commission under this chapter may direct. 

"(10) Using protected property as a shield._Any person subject to this chapter who positions, or otherwise takes 
advantage of the location of, protected property with the intent to shield a military objective from attack, or to shield, 
favor, or impede military operations, shall be punished as a military commission under this chapter may direct. 

"(11) Torture._ 

"(A) Offense._Any person subject to this chapter who commits an act specifically intended to inflict severe physi-
cal or mental pain or suffering (other than pain or suffering incidental to lawful sanctions) upon another person within 
his custody or physical control for the purpose of obtaining information or a confession, punishment, intimidation, co-
ercion, or any reason based on discrimination of any kind, shall be punished, if death results to one or more of the vic-
tims, by death or such other punishment as a military commission under this chapter may direct, and, if death does not 
result to any of the victims, by such punishment, other than death, as a military commission under this chapter may di-
rect. 

"(B) Severe mental pain or suffering defined._In this section, the term 'severe mental pain or suffering' has the 
meaning given that term in section 2340(2) of title 18. 
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"(12) Cruel or inhuman treatment._ 

"(A) Offense._Any person subject to this chapter who commits an act intended to inflict severe or serious physical 
or mental pain or suffering (other than pain or suffering incidental to lawful sanctions), including serious physical abuse, 
upon another within his custody or control shall be punished, if death results to the victim, by death or such other pun-
ishment as a military commission under this chapter may direct, and, if death does not result to the victim, by such pun-
ishment, other than death, as a military commission under this chapter may direct. 

"(B) Definitions._In this paragraph: 

"(i) The term 'serious physical pain or suffering' means bodily injury that involves_ 

"(I) a substantial risk of death; 

"(II) extreme physical pain; 

"(III) a burn or physical disfigurement of a serious nature (other than cuts, abrasions, or bruises); or 

"(IV) significant loss or impairment of the function of a bodily member, organ, or mental faculty. 

"(ii) The term 'severe mental pain or suffering' has the meaning given that term in section 2340(2) of title 18. 

"(iii) The term 'serious mental pain or suffering' has the meaning given the term 'severe mental pain or suffering' in 
section 2340(2) of title 18, except that_ 

"(I) the term 'serious' shall replace the term 'severe' where it appears; and 

"(II) as to conduct occurring after the date of the enactment of the Military Commissions Act of 2006, the term 'se-
rious and non-transitory mental harm (which need not be prolonged)' shall replace the term 'prolonged mental harm' 
where it appears. 

"(13) Intentionally causing serious bodily injury._ 

"(A) Offense._Any person subject to this chapter who intentionally causes serious bodily injury to one or more 
persons, including lawful combatants, in violation of the law of war shall be punished, if death results to one or more of 
the victims, by death or such other punishment as a military commission under this chapter may direct, and, if death 
does not result to any of the victims, by such punishment, other than death, as a military commission under this chapter 
may direct. 

"(B) Serious bodily injury defined._In this paragraph, the term 'serious bodily injury' means bodily injury which 
involves_ 

"(i) a substantial risk of death; 

"(ii) extreme physical pain; 

"(iii) protracted and obvious disfigurement; or 

"(iv) protracted loss or impairment of the function of a bodily member, organ, or mental faculty. 

"(14) Mutilating or maiming._Any person subject to this chapter who intentionally injures one or more protected 
persons by disfiguring the person or persons by any mutilation of the person or persons, or by permanently disabling 
any member, limb, or organ of the body of the person or persons, without any legitimate medical or dental purpose, 
shall be punished, if death results to one or more of the victims, by death or such other punishment as a military com-
mission under this chapter may direct, and, if death does not result to any of the victims, by such punishment, other than 
death, as a military commission under this chapter may direct. 

"(15) Murder in violation of the law of war._Any person subject to this chapter who intentionally kills one or more 
persons, including lawful combatants, in violation of the law of war shall be punished by death or such other punish-
ment as a military commission under this chapter may direct. 

"(16) Destruction of property in violation of the law of war._Any person subject to this chapter who intentionally 
destroys property belonging to another person in violation of the law of war shall punished as a military commission 
under this chapter may direct. 
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"(17) Using treachery or perfidy._Any person subject to this chapter who, after inviting the confidence or belief of 
one or more persons that they were entitled to, or obliged to accord, protection under the law of war, intentionally 
makes use of that confidence or belief in killing, injuring, or capturing such person or persons shall be punished, if 
death results to one or more of the victims, by death or such other punishment as a military commission under this 
chapter may direct, and, if death does not result to any of  [*H7531]  
the victims, by such punishment, other than death, as a military commission under this chapter may direct. 

"(18) Improperly using a flag of truce._Any person subject to this chapter who uses a flag of truce to feign an inten-
tion to negotiate, surrender, or otherwise suspend hostilities when there is no such intention shall be punished as a mili-
tary commission under this chapter may direct. 

"(19) Improperly using a distinctive emblem._Any person subject to this chapter who intentionally uses a distinc-
tive emblem recognized by the law of war for combatant purposes in a manner prohibited by the law of war shall be 
punished as a military commission under this chapter may direct. 

"(20) Intentionally mistreating a dead body._Any person subject to this chapter who intentionally mistreats the 
body of a dead person, without justification by legitimate military necessity, shall be punished as a military commission 
under this chapter may direct. 

"(21) Rape._Any person subject to this chapter who forcibly or with coercion or threat of force wrongfully invades 
the body of a person by penetrating, however slightly, the anal or genital opening of the victim with any part of the body 
of the accused, or with any foreign object, shall be punished as a military commission under this chapter may direct. 

"(22) Sexual assault or abuse._Any person subject to this chapter who forcibly or with coercion or threat of force 
engages in sexual contact with one or more persons, or causes one or more persons to engage in sexual contact, shall be 
punished as a military commission under this chapter may direct. 

"(23) Hijacking or hazarding a vessel or aircraft._Any person subject to this chapter who intentionally seizes, exer-
cises unauthorized control over, or endangers the safe navigation of a vessel or aircraft that is not a legitimate military 
objective shall be punished, if death results to one or more of the victims, by death or such other punishment as a mili-
tary commission under this chapter may direct, and, if death does not result to any of the victims, by such punishment, 
other than death, as a military commission under this chapter may direct. 

"(24) Terrorism._Any person subject to this chapter who intentionally kills or inflicts great bodily harm on one or 
more protected persons, or intentionally engages in an act that evinces a wanton disregard for human life, in a manner 
calculated to influence or affect the conduct of government or civilian population by intimidation or coercion, or to re-
taliate against government conduct, shall be punished, if death results to one or more of the victims, by death or such 
other punishment as a military commission under this chapter may direct, and, if death does not result to any of the vic-
tims, by such punishment, other than death, as a military commission under this chapter may direct. 

"(25) Providing material support for terrorism._ 

"(A) Offense._Any person subject to this chapter who provides material support or resources, knowing or intending 
that they are to be used in preparation for, or in carrying out, an act of terrorism (as set forth in paragraph (24)), or who 
intentionally provides material support or resources to an international terrorist organization engaged in hostilities 
against the United States, knowing that such organization has engaged or engages in terrorism (as so set forth), shall be 
punished as a military commission under this chapter may direct. 

"(B) Material support or resources defined._In this paragraph, the term 'material support or resources' has the 
meaning given that term in section 2339A(b) of title 18. 

"(26) Wrongfully aiding the enemy._Any person subject to this chapter who, in breach of an allegiance or duty to 
the United States, knowingly and intentionally aids an enemy of the United States, or one of the co-belligerents of the 
enemy, shall be punished as a military commission under this chapter may direct. 

"(27) Spying._Any person subject to this chapter who with intent or reason to believe that it is to be used to the in-
jury of the United States or to the advantage of a foreign power, collects or attempts to collect information by clandes-
tine means or while acting under false pretenses, for the purpose of conveying such information to an enemy of the 
United States, or one of the co-belligerents of the enemy, shall be punished by death or such other punishment as a 
military commission under this chapter may direct. 
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"(28) Conspiracy._Any person subject to this chapter who conspires to commit one or more substantive offenses 
triable by military commission under this chapter, and who knowingly does any overt act to effect the object of the 
conspiracy, shall be punished, if death results to one or more of the victims, by death or such other punishment as a 
military commission under this chapter may direct, and, if death does not result to any of the victims, by such punish-
ment, other than death, as a military commission under this chapter may direct. 
  
             "950w. Perjury and obstruction of justice; contempt 

"(a) Perjury and Obstruction of Justice._A military commission under this chapter may try offenses and impose 
such punishment as the military commission may direct for perjury, false testimony, or obstruction of justice related to 
military commissions under this chapter. 

"(b) Contempt._A military commission under this chapter may punish for contempt any person who uses any men-
acing word, sign, or gesture in its presence, or who disturbs its proceedings by any riot or disorder.". 

(2) Tables of chapters amendments._The tables of chapters at the beginning of subtitle A, and at the beginning of 
part II of subtitle A, of title 10, United States Code, are each amended by inserting after the item relating to chapter 47 
the following new item: 

"47A. Military Commissions 

948a.". 

(b) Submittal of Procedures to Congress._Not later than 90 days after the date of the enactment of this Act, the 
Secretary of Defense shall submit to the Committees on Armed Services of the Senate and the House of Representatives 
a report setting forth the procedures for military commissions prescribed under chapter 47A of title 10, United States 
Code (as added by subsection (a)). 
  
           SEC. 4. AMENDMENTS TO UNIFORM CODE OF MILITARY JUSTICE. 

(a) Conforming Amendments._Chapter 47 of title 10, United States Code (the Uniform Code of Military Justice), is 
amended as follows: 

(1) Applicability to lawful enemy combatants._Section 802(a) (article 2(a)) is amended by adding at the end the 
following new paragraph: 

"(13) Lawful enemy combatants (as that term is defined in section 948a(2) of this title) who violate the law of 
war.". 

(2) Exclusion of applicability to chapter 47a commissions._Sections 821, 828, 848, 850(a), 904, and 906 (articles 
21, 28, 48, 50(a), 104, and 106) are amended by adding at the end the following new sentence: "This section does not 
apply to a military commission established under chapter 47A of this title.". 

(3) Inapplicability of requirements relating to regulations._Section 836 (article 36) is amended_ 

(A) in subsection (a), by inserting ", except as provided in chapter 47A of this title," after "but which may not"; and 

(B) in subsection (b), by inserting before the period at the end ", except insofar as applicable to military commis-
sions established under chapter 47A of this title". 

(b) Punitive Article of Conspiracy._Section 881 of title 10, United States Code (article 81 of the Uniform Code of 
Military Justice), is amended_ 

(1) by inserting "(a)" before "Any person"; and 

(2) by adding at the end the following new subsection: 

"(b) Any person subject to this chapter who conspires with any other person to commit an offense under the law of 
war, and who knowingly does an overt act to effect the object of the conspiracy, shall be punished, if death results to 
one or more of the victims, by death or such other punishment as a court-martial or military commission may direct, and, 
if death does not result to any of the victims, by such punishment, other than death, as a court-martial or military com-
mission may direct.". 
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   SEC. 5. TREATY OBLIGATIONS NOT ESTABLISHING GROUNDS FOR CERTAIN CLAIMS. 

(a) In General._No person may invoke the Geneva Conventions or any protocols thereto in any habeas corpus or 
other civil action or proceeding to which the United States, or a current or former officer, employee, member of the 
Armed Forces, or other agent of the United States is a party as a source of rights in any court of the United States or its 
States or territories. 

(b) Geneva Conventions Defined._In this section, the term "Geneva Conventions" means_ 

(1) the Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field, 
done at Geneva August 12, 1949 (6 UST 3114); 

(2) the Convention for the Amelioration of the Condition of the Wounded, Sick, and Shipwrecked Members of the 
Armed Forces at Sea, done at Geneva August 12, 1949 (6 UST 3217); 

(3) the Convention Relative to the Treatment of Prisoners of War, done at Geneva August 12, 1949 (6 UST 3316); 
and 

(4) the Convention Relative to the Protection of Civilian Persons in Time of War, done at Geneva August 12, 1949 
(6 UST 3516). 
  
                SEC. 6. IMPLEMENTATION OF TREATY OBLIGATIONS. 

(a) Implementation of Treaty Obligations._ 

(1) In general._The acts enumerated in subsection (d) of section 2441 of title 18, United States Code, as added by 
subsection (b) of this section, and in subsection (c) of this section, constitute violations of common Article 3 of the Ge-
neva Conventions prohibited by United States law. 

(2) Prohibition on grave breaches._The provisions of section 2441 of title 18, United States Code, as amended by 
this section, fully satisfy the obligation under Article 129 of the Third Geneva Convention for the United States to pro-
vide effective penal sanctions for grave breaches which are encompassed in common Article 3 in the context of an 
armed conflict not of an international character. No foreign or international source of law shall supply a basis for a rule 
of decision in the courts of the United States in interpreting the prohibitions enumerated in subsection (d) of such sec-
tion 2441.  [*H7532]  

(3) Interpretation by the president._ 

(A) As provided by the Constitution and by this section, the President has the authority for the United States to in-
terpret the meaning and application of the Geneva Conventions and to promulgate higher standards and administrative 
regulations for violations of treaty obligations which are not grave breaches of the Geneva Conventions. 

(B) The President shall issue interpretations described by subparagraph (A) by Executive Order published in the 
Federal Register. 

(C) Any Executive Order published under this paragraph shall be authoritative (except as to grave breaches of 
common Article 3) as a matter of United States law, in the same manner as other administrative regulations. 

(D) Nothing in this section shall be construed to affect the constitutional functions and responsibilities of Congress 
and the judicial branch of the United States. 

(4) Definitions._In this subsection: 

(A) Geneva conventions._The term "Geneva Conventions" means_ 

(i) the Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field, 
done at Geneva August 12, 1949 (6 UST 3217); 

(ii) the Convention for the Amelioration of the Condition of the Wounded, Sick, and Shipwrecked Members of the 
Armed Forces at Sea, done at Geneva August 12, 1949 (6 UST 3217); 

(iii) the Convention Relative to the Treatment of Prisoners of War, done at Geneva August 12, 1949 (6 UST 3316); 
and 
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(iv) the Convention Relative to the Protection of Civilian Persons in Time of War, done at Geneva August 12, 1949 
(6 UST 3516). 

(B) Third geneva convention._The term "Third Geneva Convention" means the international convention referred to 
in subparagraph (A)(iii). 

(b) Revision to War Crimes Offense Under Federal Criminal Code._ 

(1) In general._Section 2441 of title 18, United States Code, is amended_ 

(A) in subsection (c), by striking paragraph (3) and inserting the following new paragraph (3): 

"(3) which constitutes a grave breach of common Article 3 (as defined in subsection (d)) when committed in the 
context of and in association with an armed conflict not of an international character; or"; and 

(B) by adding at the end the following new subsection: 

"(d) Common Article 3 Violations._ 

"(1) Prohibited conduct._In subsection (c)(3), the term 'grave breach of common Article 3' means any conduct 
(such conduct constituting a grave breach of common Article 3 of the international conventions done at Geneva August 
12, 1949), as follows: 

"(A) Torture._The act of a person who commits, or conspires or attempts to commit, an act specifically intended to 
inflict severe physical or mental pain or suffering (other than pain or suffering incidental to lawful sanctions) upon an-
other person within his custody or physical control for the purpose of obtaining information or a confession, punishment, 
intimidation, coercion, or any reason based on discrimination of any kind. 

"(B) Cruel or inhuman treatment._The act of a person who commits, or conspires or attempts to commit, an act in-
tended to inflict severe or serious physical or mental pain or suffering (other than pain or suffering incidental to lawful 
sanctions), including serious physical abuse, upon another within his custody or control. 

"(C) Performing biological experiments._The act of a person who subjects, or conspires or attempts to subject, one 
or more persons within his custody or physical control to biological experiments without a legitimate medical or dental 
purpose and in so doing endangers the body or health of such person or persons. 

"(D) Murder._The act of a person who intentionally kills, or conspires or attempts to kill, or kills whether inten-
tionally or unintentionally in the course of committing any other offense under this subsection, one or more persons 
taking no active part in the hostilities, including those placed out of combat by sickness, wounds, detention, or any other 
cause. 

"(E) Mutilation or maiming._The act of a person who intentionally injures, or conspires or attempts to injure, or in-
jures whether intentionally or unintentionally in the course of committing any other offense under this subsection, one 
or more persons taking no active part in the hostilities, including those placed out of combat by sickness, wounds, de-
tention, or any other cause, by disfiguring the person or persons by any mutilation thereof or by permanently disabling 
any member, limb, or organ of his body, without any legitimate medical or dental purpose. 

"(F) Intentionally causing serious bodily injury._The act of a person who intentionally causes, or conspires or at-
tempts to cause, serious bodily injury to one or more persons, including lawful combatants, in violation of the law of 
war. 

"(G) Rape._The act of a person who forcibly or with coercion or threat of force wrongfully invades, or conspires or 
attempts to invade, the body of a person by penetrating, however slightly, the anal or genital opening of the victim with 
any part of the body of the accused, or with any foreign object. 

"(H) Sexual assault or abuse._The act of a person who forcibly or with coercion or threat of force engages, or con-
spires or attempts to engage, in sexual contact with one or more persons, or causes, or conspires or attempts to cause, 
one or more persons to engage in sexual contact. 

"(I) Taking hostages._The act of a person who, having knowingly seized or detained one or more persons, threatens 
to kill, injure, or continue to detain such person or persons with the intent of compelling any nation, person other than 
the hostage, or group of persons to act or refrain from acting as an explicit or implicit condition for the safety or release 
of such person or persons. 
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"(2) Definitions._In the case of an offense under subsection (a) by reason of subsection (c)(3)_ 

"(A) the term 'severe mental pain or suffering' shall be applied for purposes of paragraphs (1)(A) and (1)(B) in ac-
cordance with the meaning given that term in section 2340(2) of this title; 

"(B) the term 'serious bodily injury' shall be applied for purposes of paragraph (1)(F) in accordance with the mean-
ing given that term in section 113(b)(2) of this title; 

"(C) the term 'sexual contact' shall be applied for purposes of paragraph (1)(G) in accordance with the meaning 
given that term in section 2246(3) of this title; 

"(D) the term 'serious physical pain or suffering' shall be applied for purposes of paragraph (1)(B) as meaning bod-
ily injury that involves_ 

"(i) a substantial risk of death; 

"(ii) extreme physical pain; 

"(iii) a burn or physical disfigurement of a serious nature (other than cuts, abrasions, or bruises); or 

"(iv) significant loss or impairment of the function of a bodily member, organ, or mental faculty; and 

"(E) the term 'serious mental pain or suffering' shall be applied for purposes of paragraph (1)(B) in accordance with 
the meaning given the term 'severe mental pain or suffering' (as defined in section 2340(2) of this title), except that_ 

"(i) the term 'serious' shall replace the term 'severe' where it appears; and 

"(ii) as to conduct occurring after the date of the enactment of the Military Commissions Act of 2006, the term 'se-
rious and non-transitory mental harm (which need not be prolonged)' shall replace the term 'prolonged mental harm' 
where it appears. 

"(3) Inapplicability of certain provisions with respect to collateral damage or incident of lawful attack._The intent 
specified for the conduct stated in subparagraphs (D), (E), and (F) or paragraph (1) precludes the applicability of those 
subparagraphs to an offense under subsection (a) by reasons of subsection (c)(3) with respect to_ 

"(A) collateral damage; or 

"(B) death, damage, or injury incident to a lawful attack. 

"(4) Inapplicability of taking hostages to prisoner exchange._Paragraph (1)(I) does not apply to an offense under 
subsection (a) by reason of subsection (c)(3) in the case of a prisoner exchange during wartime. 

"(5) definition of grave breaches._The definitions in this subsection are intended only to define the grave breaches 
of common article 3 and not the full scope of United States obligations under that Article.". 

(2) Retroactive applicability._The amendments made by this subsection, except as specified in subsection (d)(2)(E) 
of section 2441 of title 18, United States Code, shall take effect as of November 26, 1997, as if enacted immediately 
after the amendments made by section 583 of Public Law 105-118 (as amended by section 4002(e)(7) of Public Law 
107-273). 

(c) Additional Prohibition on Cruel, Inhuman, or Degrading Treatment or Punishment._ 

(1) In general._No individual in the custody or under the physical control of the United States Government, regard-
less of nationality or physical location, shall be subject to cruel, inhuman, or degrading treatment or punishment. 

(2) Cruel, inhuman, or degrading treatment or punishment defined._In this subsection, the term "cruel, inhuman, or 
degrading treatment or punishment" means cruel, unusual, and inhumane treatment or punishment prohibited by the 
Fifth, Eighth, and Fourteenth Amendments to the Constitution of the United States, as defined in the United States Res-
ervations, Declarations and Understandings to the United Nations Convention Against Torture and Other Forms of 
Cruel, Inhuman or Degrading Treatment or Punishment done at New York, December 10, 1984. 

(3) Compliance._The President shall take action to ensure compliance with this subsection, including through the 
establishment of administrative rules and procedures. 
  
                        SEC. 7. HABEAS CORPUS MATTERS. 
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(a) In General._Section 2241 of title 28, United States Code, is amended by striking both the subsection (e) added 
by section 1005(e)(1) of Public Law 109-148 (119 Stat. 2742) and the subsection (e) added by added by section 
1405(e)(1) of Public Law 109-163 (119 Stat. 3477) and inserting the following new subsection (e): 

"(e)(1) No court, justice, or judge shall have jurisdiction to hear or consider an application for a writ of habeas cor-
pus filed by or on behalf of an alien detained by the United States who has been determined by the United States to have 
been properly detained as an enemy combatant or is awaiting such determination. 

"(2) Except as provided in paragraphs (2) and (3) of section 1005(e) of the Detainee  [*H7533]  
Treatment Act of 2005 (10 U.S.C. 801 note), no court, justice, or judge shall have jurisdiction to hear or consider any 
other action against the United States or its agents relating to any aspect of the detention, transfer, treatment, trial, or 
conditions of confinement of an alien who is or was detained by the United States and has been determined by the 
United States to have been properly detained as an enemy combatant or is awaiting such determination.". 

(b) Effective Date._The amendment made by subsection (a) shall take effect on the date of the enactment of this 
Act, and shall apply to all cases, without exception, pending on or after the date of the enactment of this Act which re-
late to any aspect of the detention, transfer, treatment, trial, or conditions of detention of an alien detained by the United 
States since September 11, 2001. 

SEC. 8. REVISIONS TO DETAINEE TREATMENT ACT OF 2005 RELATING TO PROTECTION OF CER-
TAIN UNITED STATES GOVERNMENT PERSONNEL. 

(a) Counsel and Investigations._Section 1004(b) of the Detainee Treatment Act of 2005 (42 U.S.C. 2000dd-1(b)) is 
amended_ 

(1) by striking "may provide" and inserting "shall provide"; 

(2) by inserting "or investigation" after "criminal prosecution"; and 

(3) by inserting "whether before United States courts or agencies, foreign courts or agencies, or international courts 
or agencies," after "described in that subsection". 

(b) Protection of Personnel._Section 1004 of the Detainee Treatment Act of 2005 (42 U.S.C. 2000dd-1) shall apply 
with respect to any criminal prosecution that_ 

(1) relates to the detention and interrogation of aliens described in such section; 

(2) is grounded in section 2441(c)(3) of title 18, United States Code; and 

(3) relates to actions occurring between September 11, 2001, and December 30, 2005. 
  
             SEC. 9. REVIEW OF JUDGMENTS OF MILITARY COMMISSIONS. 

Section 1005(e)(3) of the Detainee Treatment Act of 2005 (title X of Public Law 109-148; 119 Stat. 2740; 10 U.S.C. 
801 note) is amended_ 

(1) in subparagraph (A), by striking "pursuant to Military Commission Order No. 1. dated August 31, 2005 (or any 
successor military order)" and inserting "by a military commission under chapter 47A of title 10, United States Code"; 

(2) by striking subparagraph (B) and inserting the following new subparagraph (B): 

"(B) Grant of review._Review under this paragraph shall be as of right."; 

(3) in subparagraph (C)_ 

(A) in clause (i)_ 

(i) by striking "pursuant to the military order" and inserting "by a military commission"; and 

(ii) by striking "at Guantanamo Bay, Cuba"; and 

(B) in clause (ii), by striking "pursuant to such military order" and inserting "by the military commission"; and 

(4) in subparagraph (D)(i), by striking "specified in the military order" and inserting "specified for a military com-
mission". 

AE 28 (Hamdan)
Page 194 of 353



Page 31 
152 Cong Rec H 7522, * 

SEC. 10. DETENTION COVERED BY REVIEW OF DECISIONS OF COMBATANT STATUS REVIEW 
TRIBUNALS OF PROPRIETY OF DETENTION. 

Section 1005(e)(2)(B)(i) of the Detainee Treatment Act of 2005 (title X of Public Law 109-148; 119 Stat. 2742; 10 
U.S.C. 801 note) is amended by striking "the Department of Defense at Guantanamo Bay, Cuba" and inserting "the 
United States". 

The SPEAKER pro tempore. Debate shall not exceed 2 hours, with 80 minutes equally divided and controlled by 
the chairman and the ranking minority member of the Committee on Armed Services and 40 minutes equally divided 
and controlled by the chairman and ranking minority member of the Committee on the Judiciary. 

The gentleman from California (Mr. Hunter) and the gentleman from Missouri (Mr. Skelton) each will control 40 
minutes, and the gentleman from Wisconsin (Mr. Sensenbrenner) and the gentleman from Michigan (Mr. Conyers) each 
will control 20 minutes. 

The Chair recognizes the gentleman from California. 
  
                                General Leave 

Mr. HUNTER . Mr. Speaker, I ask unanimous consent that all Members may have 5 legislative days within which 
to revise and extend their remarks on H.R. 6166. 

The SPEAKER pro tempore. Is there objection to the request of the gentleman from California? 

There was no objection. 

Mr. HUNTER . Mr. Speaker, I yield myself such time as I may consume. 

Mr. Speaker, I rise in support of H.R. 6166, the Military Commissions Act of 2006. I can't think of a better way to 
honor the fifth anniversary of September 11 than by establishing a system to prosecute the terrorists who on that day 
murdered thousands of innocent civilians and who continue to seek to kill Americans, both on and off the battlefield. 

Our most important consideration in writing this legislation is to protect American troops and American citizens 
from harm. The war against terror has produced a new type of battlefield and a new type of enemy. How is it different? 
We are fighting a ruthless enemy who doesn't wear a uniform, an enemy who kills civilians, women and children, and 
then boasts about it; a barbaric enemy who beheads innocent civilians by sawing their heads off; an uncivilized enemy 
who does not acknowledge or respect the laws of war. 

Justice Thomas put it best in the Hamdan decision. He said, "We are not engaged in a traditional battle with a na-
tion state, but with a worldwide hydro-headed enemy who lurks in the shadows conspiring to reproduce the atrocities of 
September 11, 2001, and who has boasted of sending suicide bombers into civilian gatherings, has proudly distributed 
videotapes of the beheadings of civilian workers, and has tortured and dismembered captured American soldiers. 

So how is the battlefield new? First, it will be a long war. We don't know if this enemy will be defeated this decade, 
the next decade or even longer than that. Second, in this new war, where intelligence is more vital than ever, we want to 
interrogate the enemy; not to degrade them, but to save the lives of American troops, American civilians and our allies. 
But it is not practical on the battlefield to read the enemy their Miranda warnings. 

Finally, this is an ongoing conflict, and sharing sensitive intelligence sources, methods and other classified infor-
mation with terrorist detainees could be highly dangerous to national security, and we are not prepared to take that risk. 

So what have we done to develop a military commission process that will allow for the effective prosecution of 
enemy combatants during this ongoing conflict? Without this action, the United States has no effective means to try and 
punish the perpetrators of September 11, the attack on the USS Cole and the embassy bombings. We provide basic fair-
ness in our prosecutions, but we also preserve the ability of our warfighters to operate effectively on the battlefield. 

I think a fair process has two guiding principles, Mr. Speaker. First, the government must be able to present its case 
fully and without compromising its intelligence sources or compromising military necessity. Second, the prosecutorial 
process must be done fairly, swiftly, and conclusively. 

Who are we dealing with in military commissions? I have shown the picture of Khalid Sheikh Mohammed, who is 
alleged to have designed the attack against the United States that was carried out on 9/11. We are dealing with the en-
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emy in war, not defendants in our domestic criminal justice system. Some of them have returned to the battlefield after 
we let them out of Guantanamo. 

Our primary purpose is to keep them off the battlefield. In doing so, we treat them humanely, and, if we choose to 
try them as war criminals, we will give them due process rights that the world will respect. But we have to remember 
that they are the enemy in an ongoing war. 

In time of war, it is not practical to apply to rules of evidence the same rules of evidence that we do in civilian trials 
or court martials for our troops. Commanders and witnesses can't be called from the front line to testify in a military 
commission. 

We need to accommodate rules of evidence, chain of custody and authentication to fit what we call the exigencies 
of the battlefield. It is clear, Mr. Speaker, that we don't have crime scenes that can be reproduced, that can be taped off, 
that can be attended to by dozens of people looking for forensic evidence. We have in this war against terror a battle-
field situation. 

If hearsay is reliable, we should use it. And I might add that hearsay is utilized and has been utilized in tribunals 
like the Rwanda tribunals and the Kosovo tribunals. If sworn affidavits are reliable, we should use them. And, Mr. 
Speaker, we have not expanded the use of hearsay beyond what is being used in those tribunals, Rwanda and Yugosla-
via. 

The Supreme Court has tasked us with an adjustment, but in doing so  [*H7534]  
let's not forget our purpose is to defend the Nation against the enemy. We won't lower our standards; we will always 
treat detainees humanely, but we can't be naive either. 

This war started in 1996 with the al Qaeda declaration of jihad against our Nation. The Geneva Conventions were 
written in 1949, and the UCMJ was adopted in 1951. In that sense, what we are required to do after the Hamdan deci-
sion is broader than war crimes trials. It is the start of a new legal analysis for the long war. It is time for us to think 
about war crime trials and a process that provides due process and protects national security in this new war. 

So what do we do with these new military commissions? We uphold basic human rights and state what our com-
pliance with this standard means for the treatment of detainees. We do this in a way that is fair and in a way that the 
world will acknowledge is fair. 

First, we provide accused war criminals at least 26 rights if they are tried by a commission for a war crime. While I 
will not read all of them, here are some of the essential rights we provide: 

The right to counsel, provided by government at trial and throughout appellate proceedings. An impartial judge. A 
presumption of innocence. A standard of proof beyond a reasonable doubt. The right to be informed of the charges 
against him as soon as practicable. The right to service of charges sufficiently in advance of trial to prepare a defense. 

And, Mr. Speaker, I am going to insert the balance of those 26 basic and fundamental rights in the Record, so I 
won't read them all at this point. 

The right to reasonable continuances; 

Right to peremptory challenge against members of the commission and challenges for cause against members of the 
commission and the military judge; 

Witness must testify under oath; judges, counsel and members of military commission must take oath; 

Right to enter a plea of not guilty; 

The right to obtain witnesses and other evidence; 

The right to exculpatory evidence as soon as practicable; 

The right to be present at court with the exception of certain classified evidence involving national security, pres-
ervation of safety or preventing disruption of proceedings; 

The right to a public trial except for national security issues or physical safety issues; 

The right to have any findings or sentences announced as soon as determined; 

Right against compulsory self-incrimination; 
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Right against double jeopardy; 

The defense of lack of mental responsibility; 

Voting by members of the military commission by secret written ballot; 

Prohibitions against unlawful command influence toward members of the commission, counsel or military judges; 

2/3 vote of members required for conviction; 3/4 vote required for sentences of life or over 10 years; unanimous 
verdict required for death penalty; 

Verbatim authenticated record of trial; 

Cruel or unusual punishments prohibited; 

Treatment and discipline during confinement the same as afford to prisoners in U.S. domestic courts; 

Right to review of full factual record by convening authority; and 

Right to at least two appeals including to a Federal Article III appellate court. 

We provide all these rights, and we give them an independent judge, and the right to at least two appeals, including 
the U.S. Court of Appeals for the District of Columbia and access to the Supreme Court. Nobody can say this is not a 
fair system. 

I know some of my colleagues are concerned about the issue of reciprocity. Look at this list of rights. And we are 
going to put it up here, Mr. Speaker, so that all the Members can see this. And also keep in mind that these are the rights 
for terrorists. These are the rights for the people who struck us on 9/11 and killed thousands of Americans. If we are 
talking about true reciprocity, then we are only concerned about how the enemy will treat American terrorists. These are 
not our rules for POWs; these are how we treat terrorists. We treat the legitimate enemy differently, and expect them to 
treat our troops the same. 

How do we try the enemy for war crimes? In this act, Congress authorizes the establishment of military commis-
sions for alien unlawful enemy combatants, which is the legal term we use to define international terrorists and those 
who aid and support them, in a new separate chapter of title 10 of the U.S. Code, chapter 47A. While this new chapter is 
based upon the Uniform Code of Military Justice, it creates, Mr. Speaker, an entirely new structure for these trials. 

In this bill we provide standards for the admission of evidence, including hearsay evidence and other statements, 
that are adapted to military exigencies and provide the military judge the necessary discretion to determine if the evi-
dence is reliable and probative. And he must find that it is reliable and probative before he allows it to be admitted. 

I want to talk a little bit about how we handle classified evidence. We had three hearings on this bill in addition to 
briefings and meetings with experts. I asked every witness the same question: If we have an informant, either a CIA 
informant or an undercover witness of some sort, are we going to tell Kalid Sheikh Mohammed who the informant is? 
The legislation does not allow KSM to learn the identity of the informant. 

After several twists and turns in the road, after meeting with the Senate and the White House in marathon sessions 
over the weekend, we have crafted a solution that does not allow the alleged terrorists to learn the identity of the infor-
mant, yet provides a fair trial. And, Mr. Speaker, that is critically important to all of us in this Chamber, because that 
American agent or informant may have information that saves thousands of lives. He may be of enormous value added 
to the security of this country. We can't divulge his identity, and we can't divulge it to the alleged terrorist, and doing so 
would allow that information to go back quickly, as it has on two occasions: one coming out of the first bombing of the 
World Trade Center where we now have established that Osama bin Laden did come into possession of classified evi-
dence that was moved up through those court proceedings, and once in Guantanamo. So it is very, very important that 
we protect classified evidence and that we protect the identity of our agents. 

We address this in section 949d, subsection (f) of section 3. Classified evidence is protected and is privileged from 
disclosure to the jury and the accused if disclosure would be detrimental to national security. The accused is permitted 
to be present at all phases of the trial, and no evidence is presented to the jury that is not also provided to the accused. 
Section 949d(f) makes a clear statement that sources, methods, or activities will be protected and privileged and not 
shown to the accused. 
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However, and this is how you move the essence of an undisclosed agent's testimony to the jury without disclosing 
the identity of the agent, the substantive findings of the sources, methods, or activities will be admissible in an unclassi-
fied form. This allows the prosecution to present its best case while protecting classified information. In order to do this, 
the military judge questions the informant outside the presence of the jury and the defendant. In order to give the jury 
and the defendant a redacted version of the informant's statement, the judge must find, one, that the sources, methods, or 
activities by which the U.S. acquired the evidence are classified; and, two, that the evidence is reliable. 

Once the judge stamps the informant as reliable, the informant's redacted statement is given to both the jury and the 
accused. It removes the confrontation issue. And this, again, to my friends who said we want to follow the UCMJ and 
we want to give these people all the rights that we give our uniformed servicemen, our analysis is that we would not be 
able to keep from disclosure the identity of our special agents if we followed the UCMJ. That is designed to protect 
American uniformed servicemen, and it is not something that we should apply in the case of alleged terrorists. 

I think that these rules protect classified evidence and yet preserve a fair trial. 

One other point I want to make for the record. As I mentioned earlier, we have modified the rules of evidence to 
adapt to the battlefield. One of the principles used by the judiciary in criminal prosecutions of our citizens is called the 
fruit of the poisonous tree  [*H7535]  
doctrine. This rule provides that evidence derived from information acquired by police officials or the government 
through unlawful means is not admissible in a criminal prosecution. 

I want to make it clear that it is our intent with the legislation not to have this doctrine apply to evidence in military 
commissions. While evidence obtained improperly will not be used directly against the accused, we will not limit the 
use of any evidence derived from such evidence. 

The deterrent effect of the exclusionary rule is not something that our soldiers consider when they are fighting a 
war. The theory of the exclusionary rule is that if the constable blunders, the accused will not suffer. However, we are 
not going to say that if the soldier blunders, we are not going to punish a terrorist. Some rights are reserved for our citi-
zens; some rights are reserved for civilized people. 

Mr. Speaker, this is a complicated piece of legislation. In addition to establishing an entire legal process from start 
to finish, we address the application of common article 3 of the Geneva Conventions to our current laws. 

Section 5 clarifies that the Geneva Conventions are not an enforceable source of rights in any habeas corpus or 
other civil action or proceeding by an individual in U.S. courts. Mr. Speaker, this protects American troops. 

Section 6 of the bill amends 18 U.S.C. section 2441, the War Crimes Act, to criminalize grave breaches of common 
article 3 of the Geneva Conventions. As amended, the War Crimes Act will fully satisfy our treaty obligations under 
common article 3. This amendment is necessary because section C(3) of the War Crimes Act defines a war crime as any 
conduct which constitutes a violation of common article 3. Common article 3 prohibits some actions that are universally 
condemned, such as murder and torture, but it also prohibits outrages upon personal dignity and what is called humili-
ating and degrading treatment, phrases which are vague and do not provide adequate guidance to our personnel. 

Since violation of common article 3 is a felony under the War Crimes Act, it is necessary to amend it to provide 
clarity and certainty to the interpretation of this statute. The surest way to achieve that clarity and certainty is to define 
the list of specific offenses that constitute war crimes punishable as grave violations of common article 3. 

And, Mr. Speaker, this is very important. This protects our troops, it gives them certainty, it gives them clarity. You 
don't want to have our troops so paralyzed by what they see as prosecutions arising out of common article 3 that you 
will have a situation where a female officer in the U.S. military will not interrogate a Muslim male on the basis that she 
is afraid that that action may be defined or projected as being a humiliation of that particular prisoner being interrogated 
and therefore subjecting that female American officer to a war crimes accusation. 

So what we have done is we have taken the offenses that are considered to be grave offenses under article 3, and 
then I have enumerated several of those, and we define those as the offenses which will be applicable upon which 
prosecutions can be brought, and then we give to the President on what I would call infractions of Geneva article 3 or 
lesser violations of Geneva article 3, we give him the right to put together regulations that account for and treat actions 
that are defined under those minor offenses. 

Section 6 of the bill also provides that any detainee under the custody or physical control of the United States will 
not be subject to cruel, inhumane, or degrading punishment provided by the fifth, eighth, and fourteenth amendments to 
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the Constitution as defined by the U.S. Reservations to the U.N. Convention Against Torture. This defines our obliga-
tions under common article 3 by reference to the U.S. constitutional standard adopted by the Detainee Treatment Act 
that we passed in 2005. And, Mr. Speaker, all parties, both Houses, decided that it was appropriate that we define this 
type of treatment, degrading treatment, especially under the reservations to the convention that is mentioned, the U.N. 
Convention Against Torture. We decided that that was good enough for putting together the Detainee Treatment Act; it 
should be good enough for this particular body of law. 

Section 7 of the bill addresses the question of judicial review of claims by detainees by amending 28 U.S.C. section 
2241 to clarify the intent of the Detainee Treatment Act of 2005 to limit the right of detainees to challenge their deten-
tions. The practical effect of this amendment will be to eliminate the hundreds of detainee lawsuits that are pending in 
courts throughout the country and to consolidate all detainee treatment cases in the D.C. Circuit Court. 

However, I want to stress that under this provision detainees will retain their opportunity to file legitimate charges 
to their status and to challenge convictions by military commissions. Every detainee under confinement in Guantanamo 
Bay will have their detention reviewed by the U.S. Court of Appeals for the District of Columbia. 

So what we are doing here is channeling the suits to a particular court which has great expertise in this area, rather 
than let them be put in rifle-shot fashion or form-shot fashion to other courts throughout the United States. 

Mr. Sensenbrenner and my other colleagues are going to speak on the rest of the bill. But, before I finish, I want to 
make one point very clear. This legislation does not condone or authorize torture in any way. In fact, we make it a war 
crime punishable by death for one of our interrogators to torture someone to death. 

Let me emphasize that again. In section 6 of this bill, we amend 18 U.S.C. 2441, the War Crimes Act. In this 
amendment, we explicitly provide that torture inflicted upon a person in custody for the purpose of obtaining informa-
tion is a war crime for which we may prosecute one of our own citizens. While most of this legislation deals with how 
we handle the enemy, I want to make it crystal clear that nothing in what we are doing condones or allows torture in any 
way. 

Mr. Speaker, unfortunately, I heard at least one Member on the Democrat side say that this gives the President the 
right to define what torture is. That is not accurate. Torture is forbidden, and there are specific criminal penalties for 
torture. 

In summary, I think this legislation is the best way to prosecute enemy terrorists and to protect U.S. Government 
personnel and service members who are fighting them. 

Let me make one final statement with respect to the right to Miranda warnings and all of the evidentiary rulings that 
accompany an application utilizing the UCMJ, the Uniform Code of Military Justice, in battlefield situations if we had 
done that, which we did not. 

In the hearings we had, we had at least one experienced officer in the Judge Advocate Corps state that it was his 
opinion, having tried hundreds of cases, that if you applied the UCMJ, as a number of Members on the Democrat side 
said they would like to do, to constitute the body of law under which we are prosecuting terrorists, in this officer's opin-
ion once a corporal had captured a terrorist on the battlefield, maybe seconds after that terrorist had shot at him, and 
threw that terrorist over the hood of a Humvee, if you used the UCMJ, he would at that point have to give him the 
Miranda rights and then call up a lawyer and assign that lawyer to that alleged terrorist, and then all of the statements 
and all of the evidentiary rulings that could flow from that activity would then trigger. 

Mr. Speaker, we can't have a battlefield where platoon leaders and company commanders are bringing up fire teams 
and with those fire teams they are bringing up teams of lawyers. That is why we needed a new type of structure for this 
new type of battlefield. 

Mr. Speaker, I think we have responded to the mandate of the Supreme Court that Congress involve itself in pro-
ducing this new structure to prosecute terrorists. I think we have done a good job. We have worked hard with the Senate 
and White House. We have made dozens and dozens and dozens of agreed provisions in here that have been carefully 
looked over by the Senate, the White House, and the House of Representatives. I think we have a package that will al-
low us to leave this  [*H7536]  
body in the next several days having put into place a system under which we can try individuals who are now waiting at 
Guantanamo, people who are alleged to have designed the attack against the United States on 9/11 and which we can 
now begin the prosecution of those individuals. 

AE 28 (Hamdan)
Page 199 of 353



Page 36 
152 Cong Rec H 7522, * 

I want to thank everybody who has participated in this long and arduous procedure. We have had lots of hearings in 
the Senate and in the House. My good colleague, Mr. Skelton, was involved himself in these hearings and on the origi-
nal markup that we did on the bill. 

We have differences of opinions. I think this is a time when we should come together and pass what is an excellent 
body of law that will be a very important part of fighting this new war against this new type of enemy. 

Mr. Speaker, I reserve the balance of my time. 

Mr. SKELTON . Mr. Speaker, I yield myself such time as I may consume. 

Mr. Speaker, we need to be tough on the terrorists, but we also need to be tough with certainty. I oppose this legis-
lation because it lacks the certainty that we require. 

As a former prosecuting attorney from yesteryear, Mr. Speaker, I remember the specter that hangs over every 
prosecutor's head after successfully prosecuting a criminal, and that specter is that the Supreme Court will reverse that 
hard-won conviction. 

I am terribly concerned that this is not tough enough because it does not bring about the certainty of a conviction 
being upheld and standing the scrutiny of our Supreme Court. 

This is a constitutional issue. The debate today will undoubtedly go down in the annals of our country as being one 
that stands out as a study in constitutional law and duty thereunder. Our duty as Members of Congress is to uphold the 
Constitution. That is what I intend to do in my speech and in my vote. 

But also it is our duty to pass legislation that is constitutional. I have serious questions as to whether this is consti-
tutional or not. 

I received a letter from the Chief Counsel of the tribunals that exist, Colonel Dwight Sullivan, who said, "If the new 
military commission system is constitutionally permissible, allow it to proceed with the judiciary's imprimatur. If, as I 
believe, it is constitutionally deficient, then allow the judiciary to quickly identify its faults so they can be corrected." 

I offered an amendment to the Rules Committee that would provide for expedited review by the court system, and it 
was turned down. 

What is so bad is that a case goes cold, witnesses disappear, witnesses die. It would be an absolute injustice for a 
despicable terrorist, once convicted, to have that conviction overturned, and you can't try it again. Some of these people 
are absolutely the worst of the worst. That is why we need certainty in the law, and that is what we do not have here. 

There are numerous constitutional challenges regarding this legislation. I will mention them: 

The provisions that strip the Federal courts of jurisdiction over habeas corpus. 

Second, article I of the Constitution prohibits ex post facto laws. That is what this creates. 

Third, it is questionable as to whether under article III of the Constitution the Supreme Court would uphold a sys-
tem that purports to make the President the final arbiter of the Geneva Convention. 

Fourth, the provisions regarding coerced testimony may be challenged under three amendments to our Constitution. 

Fifth, the right to confront witnesses and evidence. It also, among other things, has legislation containing the 
broadest of hearsay rules. 

Sixth, the violation of the exceptions clause under article III. 

Seventh, the challenges on equal protection and other constitutional grounds. 

We want certainty, Mr. Speaker. We want these people, once tried, to be convicted and that conviction upheld. If 
we pass a law full well knowing that there are provisions in here that would allow them a get-out-of-jail-free card or to 
have a death sentence reversed, we are doing wrong. We are doing wrong according to our duty, and we are doing 
wrong in representing the people of our country. 

We need certainty as well as toughness. Without certainty, we will not be tough on these terrorists. 

Mr. Speaker, I reserve the balance of my time. 
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Mr. HUNTER . Mr. Speaker, I yield 3 minutes to the gentleman from New Jersey (Mr. Saxton), the chairman of the 
Subcommittee on Terrorism. 

Mr. SAXTON . Mr. Speaker, I rise in strong support of H.R. 6166. 

Ladies and gentleman, this is not an ordinary bill. This is an urgently needed measure to fill a gaping hole in our 
legal system, both in our ability to bring criminals of 9/11 to justice, the bombings of the USS Cole and the American 
embassies in Kenya and Tanzania to justice, and to protect our American troops and agents from frivolous prosecutions 
and lawsuits. It is no exaggeration to say that this is the most important measure to come before this body in this Con-
gress. 

Without this bill, the mastermind of 9/11, Khalid Sheik Mohammed, who deliberated and cold-bloodedly plotted 
the death of thousands of Americans, would go unpunished for his crimes upon humanity. 

Yes, we are a nation of laws. The Supreme Court has called upon the Congress to act, and that is what we will do. 

We have produced an extraordinarily fair criminal process here to adjudicate the fate of these terrorists. Those who 
would find the court procedures laid out in this bill wanting will never be satisfied until we are reading Miranda rights 
on the battlefield. We have carefully narrowed and crafted the provisions of this bill to enable the United States to 
prosecute the perpetrators of the 1998 bombings of the American embassies in Kenya and Tanzania, the 2000 attack on 
the USS Cole, and other crimes that have been committed. 

Yes, these were suicide attacks and the men who delivered the explosives were killed, along with innocent victims, 
but the planner, logisticians, and financiers of those operations remain at large. 

Importantly, this bill allows, as all Americans believe it should, the criminal prosecutions of those who purpose-
fully and materially supported these criminal activities. And, of course, the measure covers those responsible for 9/11 as 
well. 

Mr. Speaker, I can think of no reason that this measure should not pass unanimously. It outlaws torture. 
  
                   Announcement By the Speaker Pro Tempore 

The SPEAKER pro tempore. The Chair notes a disturbance in the gallery in violation of the Rules of the House and 
directs the Sergeant at Arms to restore order. 

The gentleman may proceed. 

Mr. SAXTON . Mr. Speaker, I can think of no reason that this measure should not pass unanimously. It outlaws 
torture, mandates decent treatment for unlawful enemy combatants who are in our custody, protects Americans from 
frivolous lawsuits and prosecutions, and, most critically, provides a fair, balanced and civilized process by which the 
international war criminals may be held accountable for their action. 

The world has waited long enough to bring these men to justice. Vote "yes" on this measure. 

Mr. SKELTON . Mr. Speaker, I yield 2 minutes to the gentleman from Texas (Mr. Ortiz). 

(Mr. ORTIZ asked and was given permission to revise and extend his remarks.) 

Mr. ORTIZ . Mr. Speaker, each and every Member of this House is equally concerned with bringing terrorists to 
justice and punishing them for attacking the United States because they have committed horrible crimes. 

But I have a lot of questions to ask. I want to be sure that I do the right thing. Why are we rushing into this? I know 
we have to comply with the law, but we should not be in a hurry. I think we need to do what is right. 

You know, I have some questions. When the Geneva Conventions convened back in 1949, there were at least 200 
countries who agreed in what came out of this convention. Are we prepared for other nations' leaders, such as Iran, 
Syria, and others, to selectively interpret the Conventions' article 3 in a way that we are comfortable with?  [*H7537]  

I am pretty sure that when they met in 1949, there were agreements and disagreements, but we came out with 
something that everybody accepted. Now there are going to be some changes into that. Have we in any way contacted 
those leaders of those countries to see what they think about the changes that are being formulated today? 
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I think that we are beginning to open up a can of worms. So we are going to have to be very careful of what we do. 
The Navy Judge Advocate General, the top lawyer for the Navy, reminded us recently that Geneva exists to protect 
American soldiers. Our protections are only as strong as the protections of the Geneva Conventions. 

Mr. Speaker, each and every member of this House is equally concerned with bringing terrorists to justice and pun-
ishing them for attacking the United States. 

Everything about this bill today begs questions. 

Do we know what we are doing in putting our feet on an unsure path, one which will certainly change the face of 
our international responsibilities and our international obligations? 

Why are we rushing this? We should not be in such a hurry to overhaul our international obligations. 

Nearly 200 nations around the world are signatories to the Geneva Conventions. Are we prepared for other nations' 
leaders_such as Iran, Syria and others_to selectively interpret the Convention's Article 3 in a way that we are comfort-
able with? 

What can of worms are we opening today? 

The Navy Judge Advocate General, the top lawyer for the Navy, reminded us recently that Geneva exists to protect 
American soldiers. Our protections are only as strong as the protections Geneva offers. 

Why are we taking away the Supreme Court's authority_in a historic grab of power_to consult international law in 
interpreting conduct associated with the War Crimes Act? 

Are we taking away power from our other Federal courts? 

Do we remember one of the more salient points raised by the 9-11 Commission that the United States was negligent 
in staying involved in matters around the world? 

The 9-11 Commission encouraged the U.S. to get more involved with other nations, to find security in a global en-
vironment. Are we doing that today? 

My grandson Oscar is almost 4 years old. He may be a soldier someday. While his grandfather is in Congress, I will 
raise my voice to keep our soldiers safe. 

When Congress gives away power to the President, it is a permanent move. The question each of us must ask is: 
how wise will this policy seem 10 years from now? And when the Congress gives power to the President, we must un-
derstand that the President today will not be in office years down the road. 

To my friends on the other side of the aisle: do you know the test to apply for this question? It is this: Think of the 
person you disagree with completely, imagine they are the President, and ask yourself: Do I really want that person to 
have this authority?  
      COMPARISON OF ALTERNATIVES RELATED TO MILITARY COMMISSIONS 
 
-------------------------------------------------------------------- 
Compromise bill (H.R. 6166)        |McCain-Warner (S. 3901)            | 
 
GENEVA CONVENTIONS, TREATY         |                                   | 
OBLIGATIONS AND INTERNATIONAL LAW  |                                   | 
 
Authorizes the President to        |Defines grave breaches to Common   | 
interpret of meaning and           |Article 3 of the Geneva Conventions| 
application of the Geneva          |to include cruel, unusual, inhumane| 
Conventions.                       |treatment or punishment with       | 
                                   |reference to the 5th, 8th and 14th | 
                                   |Amendments.                        | 
 
Revises War Crimes Act to provide  |Does not retroactively apply the   | 
limited immunity for government    |revisions to the War Crimes Act.   | 
officials from prosecution for past|                                   | 
acts that degraded and humiliated  |                                   | 
detainees.                         |                                   | 
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Asserts that the revised War Crimes|Does not create a three-tier system| 
Act fully satisfies the U.S.       |of enforcement, with Presidential  | 
obligation under the Geneva        |discretion to define and enforce   | 
Convention to provide penal        |any offenses below grave breaches  | 
sanctions for grave breaches of    |of Common Article 3.               | 
Common Article 3.                  |                                   | 
 
Adds a ban on U.S. courts using any|                                   | 
international law in interpreting  |                                   | 
conduct prohibited in the War      |                                   | 
Crimes Act.                        |                                   | 
 
Makes the War Crimes Act changes   |                                   | 
retroactive to the amendments to   |                                   | 
the War Crimes Act in 1997.        |                                   | 
 
For lesser offenses below a grave  |                                   | 
breach, gives the President        |                                   | 
explicit authority to interpret the|                                   | 
meaning and application of the     |                                   | 
Geneva Conventions Common Article  |                                   | 
3.                                 |                                   | 
 
Requires that such interpretations |                                   | 
be published, rather than described|                                   | 
in secret to a restricted number of|                                   | 
lawmakers.                         |                                   | 
 
Affirms that Congress and the      |                                   | 
judiciary can play their customary |                                   | 
roles in reviewing the             |                                   | 
interpretations.                   |                                   | 
 
Prohibits cruel, inhuman, or       |                                   | 
degrading treatment or punishment  |                                   | 
and relies on the President to     |                                   | 
ensure compliance.                 |                                   | 
 
DEFINITION OF ENEMY COMBATANT      |                                   | 
 
Expands the definition of an       |Defines ||unlawful enemy           | 
||unlawful enemy combatant'' to    |combatant'' as an individual       | 
include an individual who has      |engaged in hostilities against the | 
||purposefully and materially''    |United States who is not a lawful  | 
supported hostilities against the  |enemy combatant.                   | 
U.S. or its co-belligerents or a   |                                   | 
person who is or was determined to |                                   | 
be an unlawful enemy combatant by a|                                   | 
Combatant Status Review Tribunal.  |                                   | 
 
DETAINEE HABEAS CORPUS CLAIMS      |                                   | 
 
Identical to S. 3901               |Extinguishes pending Habeas Corpus | 
                                   |claims.                            | 
 
CLASSIFIED INFORMATION AND ACCESS  |                                   | 
OF THE ACCUSED TO EVIDENCE.        |                                   | 
 
Generally the same as S. 3901 with |The accused may not be denied      | 
some additional clarifications to  |access to evidence against him that| 
ensure the accused will not see    |is presented to the panel or jury. | 
classified information.            |                                   | 
 
EVIDENCE OBTAINED THROUGH          |                                   | 
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COERCION/SELF-INCRIMINATION        |                                   | 
 
Allows statements,                 |Prohibits use of statements        | 
                                   |obtained by cruel, inhuman, and    | 
                                   |degrading treatment not amounting  | 
                                   |to torture.                        | 
 
Allows statements,                 |Statements obtained by lesser forms| 
                                   |of coercion may be allowed if the  | 
                                   |military judge finds it reliable   | 
                                   |and probative, and in the interest | 
                                   |of justice.                        | 
 
HEARSAY EVIDENCE                   |                                   | 
 
Hearsay is more easily admissible. |Hearsay is admissible if the       | 
                                   |military judge finds the evidence  | 
                                   |more probative than other evidence | 
                                   |the proponent can reasonably       | 
                                   |obtain.                            | 
 
Hearsay normally inadmissible can  |                                   | 
be used unless the party it is used|                                   | 
against demonstrates it is         |                                   | 
unreliable or lacks probative value|                                   | 
(burden of proof is on the         |                                   | 
accused).                          |                                   | 
 
Emphasizes the importance of       |                                   | 
preventing disclosure of classified|                                   | 
hearsay (no substantive addition). |                                   | 
 
APPEALS                            |                                   | 
 
Establishes a Court of Military    |Appeals would be to the Court of   | 
Commission Review, with appeals to |Appeals for the Armed Forces, and  | 
the D.C. Circuit, and by certiorari|by certiorari to the Supreme Court.| 
to the Supreme Court.              |                                   | 
 
-------------------------------------------------------------------- 
 
  

Mr. HUNTER . Mr. Speaker, I would like to yield 3 minutes now to the gentleman whose subcommittee oversees 
the policies for our 2.5 million folks in uniform, Mr. McHugh of New York. 

(Mr. McHUGH asked and was given permission to revise and extend his remarks.) 

Mr. McHUGH . Mr. Speaker, I thank the gentleman for yielding. 

Let me just make a few comments based off that statement. This is a great country when we can have, as we had 
moments ago, an individual come into the people's House and express, perhaps out of order but very passionately, their 
concerns about how we are being unfair. 

Let me be very clear. As someone who has for 14 years visited our troops in virtually every combat theater in 
which they have been located, if our troops were to be taken prisoner, they would be well served by the enemies of this 
Nation, such as Sudan, such as North Korea, and, as was mentioned, Iran and others, to be treated under the provisions 
of this act. 

We are extending to these terrorists, and make no mistake about it that they are terrorists, unlawful combatants, the 
rights and protections that all of us as American citizens enjoy under the fifth, the eighth, and the fourteenth amend-
ment. 
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I have heard my good colleagues, and they are good Americans, express concerns about somehow changing our ob-
ligations under the Geneva Conventions under common article 3. Make no mistake about this as well. The language that 
we are incorporating into our basic domestic criminal law uses the language of the commentaries on  [*H7538]  
common article 3 and the Geneva Conventions. We simply harmonize that common article 3 with our United States 
laws, requiring that only grave breaches of that common article, as provided in the Geneva Conventions' commentaries, 
are subject to criminal prosecution. 

International law has traditionally provided, time and time again, that it is the signatory to an international conven-
tion that is responsible for making it clear what the violations of law may be, and that is what we are doing here today. 

John McCain, Lindsey Graham, Members of the other body who have had experience in these matters, either as 
being prisoners of war or as having the opportunity to go through as a Judge Advocate General in prosecuting, under-
stand our responsibility is to not throw away the conventions that we have committed ourselves to as Americans and to 
not abandon the leadership we have shown for more than 200 years in the question of human rights. This bill meets that 
standard. 

It is not sufficient to say that convictions may be overturned if the answer is not to convict at all. We have to recog-
nize that it is our responsibility to the American people and to the brave men and women that I have visited as a mem-
ber of the Intelligence Committee who we ask to interrogate these people that we will do the right thing by them, re-
spect international conventions and respect the basic tenets upon which this Nation was built, that of human rights. This 
bill does it, and I would hope all my colleagues would support it. 

Mr. Speaker, I rise today in strong support of H.R. 6166. This bill is vitally important for securing America and 
ensuring that accused terrorists are tried for war crimes in an open and transparent court that will apply justice swiftly 
and fairly. 

There is more to this bill than military commissions, however. H.R. 6166 addresses an issue that Supreme Court 
created in the Hamdan case. The Court in Hamdan decided that Common Article 3 of the Geneva Conventions_a article 
that many assumed only applied to regular armies_applies to terrorist organizations, like al Qaeda. As a result of this 
decision, our brave personnel in the military and other national security agencies are faced with' an unpredictable legal 
landscape because the meaning of certain elements of Common Article 3 are vague_the standard? An outrage against 
personal dignity. 

The question, would a female interrogator of a male Muslim detainee be guilty of violating Common Article 3 be-
cause the mere scenario constitutes an outrage upon personal dignity? That kind of situation is untenable. It's unfair to 
our personnel out in the field trying to protect lives here at home. It is Congress' responsibility to draw the lines of what 
conduct will be judged criminal. 

As a result, we need to amend the War Crimes Act to make clear that only grave breaches of Common Article 3 
constitute a war crime under U.S. law. Let me be clear, under international law a party to the treaty is responsible for 
incorporating only grave breaches of Common Article 3 in its penal code. My point is simple: Today the Congress is 
complying with our treaty obligations under Geneva Conventions and today the Congress is following the guidance of 
the Supreme Correct in Hamdan (even though many believe that the Court's decision was ill construed). 

Now, some have suggested that H.R. 6166 condones torture or that this bill implicitly permits "enhanced torture 
techniques". These suggestions are absolutely false and they fly in the face of the very words that appear on the pages of 
this bill. 

First_it is illegal under U.S. law to torture. This was true before H.R. 6166 and it will remain true. Moreover, H.R. 
6166 makes torture a war crime that can result in the death penalty. This means that under the War Crimes Act, any U.S. 
personnel that engages in torture will be subject to prosecution for committing a war crime. Additionally, in the context 
of military commissions, a statement obtained through torture is not admissible. 

Second_this bill makes clear that the way we treat our detainees is guided by treatment standards set by the Con-
gress_last year_in the Detainee Treatment Act, also know as the McCain amendment. This standard is based upon the 
familiar standards of the U.S. Constitution. Thus, "cruel, inhuman, and degrading treatment or punishment" under this 
section means the cruel, unusual, inhumane treatment or punishment prohibited by the Fifth, Eighth, and Fourteenth 
Amendments to the Constitution, as defined by the U.S. reservations to the UN Convention Against Torture. 
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Don't we all agree that the Constitution, which provides the fundamental, underlying protections for the citizens of 
the United States, provides more than sufficient protections for unlawful enemy combatants? Why should an accused 
terrorist enjoy protections that exceed what the Constitution provides every to every one of us as United States citizens? 

Let me close by saying that this is an important bill for the American people_we will bring the masterminds of 9/11 
to justice, and this is an important bill for the brave men and women fighting this battle_they can do their job in theater 
without the fear of frivolous prosecution here at home. 

Mr. SKELTON . Mr. Speaker, I yield 4 minutes to the distinguished gentlewoman from California (Ms. Harman), 
ranking member of the Intelligence Committee. 

(Ms. HARMAN asked and was given permission to revise and extend her remarks.) 

Ms. HARMAN . Mr. Speaker, I thank the gentleman for yielding and commend him for his very impressive service 
as ranking member of the Armed Services Committee. 

Mr. Speaker, I take a back seat to no one in my effort to understand the threats against us, find those who would 
cause us harm, and prevent them from harming us. I also believe strongly that Congress must act under article I, section 
8 of the Constitution to regulate "captures on land and on water." 

Since this administration started new programs to detain and interrogate terror suspects after 9/11, I have offered to 
help craft a new legal framework around those policies. I have called on the Vice President, his chief of staff, the Na-
tional Security Adviser, and the Attorney General to help Congress craft such a framework to eliminate the fog of law. 
And I have argued that this new framework would empower, not limit, those who must carry out those policies because 
they would know that they were acting legally. 

Today's bill is far from the best we can do. The rule for debate is closed, which means that none of us can improve 
the bill. And as debate has made clear, this bill was written by the White House in consultation with a few Republican 
Members. There was no bipartisan consultation and possibly none with any of the Republican members of the Intelli-
gence Committee. 

Others will address issues with immunity, coerced confession, habeas corpus, and court review. I want to address 
the issue which relates to the Intelligence Committee and which I believe is the primary reason for rushing the legisla-
tion through. There is a carve-out for the CIA. The bill would permit the CIA to continue a separate program for inter-
rogation that does not comply with the Army Field Manual. If such a program is needed, then Congress must impose 
strict limits and ensure that we have the tools to do strict oversight. 

An amendment which Mr. Skelton and I hoped to offer today would have required notification in advance to the 
intelligence committees of any alternative set of interrogation procedures; a legal opinion from the Attorney General 
that they comply with Federal and international law; assurances that they are applied only to those we believe possess 
reliable, high-value, actionable intelligence; that the Army Field Manual techniques would not work; and that the use of 
the techniques would not adversely affect our troops who may be captured. Our amendment was not made in order, and 
I remain very skeptical that Congress can assure that any CIA carve-out will be limited and carefully monitored. 

Mr. Speaker, we can do better. The bill negotiated by Senators McCain, Graham, and Warner was better. Let us 
wait for the lame duck session and do this right. Vote "no." 

Mr. HUNTER . Mr. Speaker, at this time I would like to yield 2 minutes to the gentleman who sits on both the 
Armed Services Committee and the Intelligence Committee and has put enormous focus on this particular bill, the gen-
tleman from Texas (Mr. Thornberry). 

Mr. THORNBERRY . Mr. Speaker, I think it is important to start with some important truths to remind ourselves 
of: one, we are in a struggle against a vicious, determined enemy who is determined to kill as many of us in as spec-
tacular and as brutal a fashion as possible. Secondly, this struggle stretches all around the world and will go on for a 
long time. And, third, the enemy lives in the shadows and does  [*H7539]  
not reveal when or where or how they are going to strike. Information is the key weapon we have to prevent them from 
killing us and to prevent them from attacking others in the future. 

This debate, as you have heard, has been mostly about what rights those few who we are able to capture, what 
rights, legal rights, they have under our system. But I think it is important to also remind ourselves about the critical 
nature of information and in stopping future attacks. In the Cold War we worried about missiles and tanks, and we could 
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use satellites to count on. Here we are worried about three guys in a cave or half a dozen in a compound or four in a flat 
in London. If we don't have credible, specific information to stop those individuals and what they plan, then we will not 
be able to do so. 

I think this is a good bill, but I also believe that it is right up to the edge of tying our own hands or, to change my 
metaphor, of putting blinders on ourselves, to make it very, very difficult to stop future attacks. I think it is important to 
do this bill now so that there is the certainty that our folks in the field, in uniform and out of uniform, desperately need 
to have. But we need to be careful that those of us in this Congress do not take the extra step to make their job impossi-
ble and then point the fingers at them in the future. 

I think Members should support this bill, and I also believe Members should be careful in the future. 

Mr. SKELTON . Mr. Speaker, I yield 2 minutes to the very distinguished gentleman from Texas (Mr. Reyes). 

Mr. REYES . Mr. Speaker, I thank the gentleman for yielding. 

Mr. Speaker, as a member of the House Intelligence Committee and the House Armed Services Committee, I un-
derstand the critical need to have the best possible intelligence both to prevent terrorist attacks against our Nation and to 
protect our troops in the battlefield. But those who have tied passage of military commissions legislation to the collec-
tion of actionable intelligence are simply misleading the American people. 

I am deeply disappointed that military commissions legislation crafted by the White House and the Republican 
congressional leadership does not create a system that will pass constitutional muster. Like my colleagues, I demand 
that our Nation prosecute those who commit terrorist acts against us, but if Congress and the White House create a sys-
tem of military tribunals that will be struck down by the Supreme Court as unconstitutional, we will further delay justice 
for the victims of terrorism and for their families. 

The Bush administration has determined that we can legally hold all enemy combatants until the end of hostilities 
in the global war on terrorism, and as the National Intelligence Estimate released yesterday indicated, we won't be able 
to declare victory in the fight against terror and extremism anytime in the foreseeable future. So I ask, why are we in 
such a hurry to pass legislation that may do more harm than good? Why are we putting politics above victims of terror-
ist acts? Why are we endangering our troops? 

Protecting our Nation also includes protecting the men and women who are serving in uniform in battlefields 
around the world. I believe, along with other military and legal experts, that the Republican military commissions bill 
will be interpreted by the international community as redefining our obligations under the Geneva Conventions. Our 
Nation must act from a position of strength, and we must think first of protecting our citizens before weighing how the 
world will view our actions. However, it is very unrealistic to simply ignore the impact that the changes included in H.R. 
6166 could have on members of our military. 

For that reason, Mr. Speaker, in wrapping up, I cannot support H.R. 6166 as it is written. We can do much better 
for our troops, the victims of terrorism, and the American people. 

Mr. HUNTER . Mr. Speaker, I would like to yield at this time 2 minutes to a gentleman who is himself a veteran 
and a former JAG officer and the chairman of the Veterans' Affairs Committee and a gentleman who has paid a lot of 
attention to this important subject, the gentleman from Indiana (Mr. Buyer). 

Mr. BUYER . Mr. Speaker, I rise to enter into a colloquy with the distinguished chairman of the House Armed Ser-
vices Committee, Mr. Hunter. 

Mr. Hunter, as stated in section 948k of the legislation before us, military defense counsel shall be detailed to the 
accused as soon as practicable after the swearing of charges against the accused. 

Section 949a of the legislation permits the accused to represent himself. That section also defines how the accused 
will conduct himself and when the military judge, in his discretion, may partially or totally revoke this right. 

Of concern to me and some military lawyers is that, should this right be revoked, a delay of trial could occur while 
waiting for the detailed defense counsel of the accused or an appropriate authorized civilian counsel to get up to speed 
and to begin to perform the defense. 
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It is my understanding that the intent of the legislation allows the detailed military counsel to remain as an associate 
counsel should the accused exercise his right of self-representation. This ensures that even if the accused's right is re-
voked by the judge, the trial will continue in a timely and efficient manner. 

Mr. HUNTER. Mr. Buyer, that is correct. It is the intent of the legislation that the detailed military counsel shall act 
as an associate counsel during the course of self-representation. As you stated, should this right be revoked, the military 
counsel will then proceed to represent the accused throughout the rest of the trial. 

Mr. BUYER. Chairman Hunter, I want to thank you for entering into this colloquy with me and for your work on 
this provision and the legislation as a whole. I would also like to thank the President. He said he would work with the 
House and the Senate. He has done that. Chairman, you have done that. I want to thank Senator Lindsey Graham for 
having done that. 

Let me just share to all of my colleagues that I do believe this is a good product, Chairman Hunter; and I want to let 
everybody know and understand that. 

This Code of Military Commissions, it has a good balance. You have struck that. 

Mr. HUNTER . Mr. Speaker, I thank the gentleman. I want to thank him for his valuable contribution. 

Mr. ANDREWS . Mr. Speaker, I yield 2 1/2 minutes to the gentleman from New York (Mr. Israel), my very 
thoughtful friend. 

Mr. ISRAEL . Mr. Speaker, I rise in opposition to this bill. The distinguished chairman of the committee, who I 
have a very strong respect for, opened this debate by saying that in the global war on terror we cannot read terrorists 
their Miranda rights. No one has said that. No one has proposed it. No one has suggested it. That is not what is being 
debated here. That is not what we should debate here. It is absurd. 

When it comes to terrorists planning mass murder on the American people, I want to find them. I want to capture 
them. I want to kill them. I want to try them. If they are found guilty, I want to kill them. I believe in capital punishment 
for terrorists perpetrating genocide. 

But because I think that we should fight and kill terrorists, I want there to be fewer of them to fight and kill. This 
bill says to potential terrorists, the U.S. is surrendering the moral high ground. It is unilaterally relaxing the Geneva 
Conventions, that we are willing to keep people locked up indefinitely without a trial. 

And since I believe in executing people found guilty of perpetrating or planning a genocide on the American people, 
I want to make sure we are executing the right terrorists. Government is imperfect. We make mistakes. How do I know? 
Katrina. We lose records. How do I know? The long line of veterans at my district office who cannot get their back pay 
because we lost their records. 

When it comes to capital punishment for terrorists, I want to make sure that we are giving them the proper trial, that 
we are getting the facts. If I am willing to execute them, I want to make sure it is based on fact. 

And because I believe we should fight and kill terrorists, I also know that  [*H7540]  
Americans in that fight are going to be caught; and I want them treated by the same standards that we would treat our 
enemy's prisoners. I do not want any one of our military people to be subject to the whims and the arbitrariness of a 
current interpretation by a foreign enemy. 

Mr. Speaker, I want to close by suggesting and telling my colleagues that I recently asked a service member, who 
received a Bronze Star for valor in Fallujah, what he thought about this. He said, Congressman, I do not think our ene-
mies really care about the Geneva Conventions, but I am fighting for my country because I care about morality, because 
I care about strong values, because this is a good country that leads the way, and I want to continue leading the way. 

If I am asking young men and women to die for what we stand for, I want to stand for something. If I am asking 
people to fight to kill terrorists, I want to be in the pursuit of our values, not the terrorist's values. 

Mr. SKELTON . Mr. Speaker, I yield 2 minutes to the gentleman from New Jersey (Mr. Andrews). 

Mr. ANDREWS . Mr. Speaker, everyone who has spoken in this debate on both sides I think shares a deeply held 
conviction that they want terrorists who would threaten this country prosecuted, convicted and punished. 
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Because I believe the commencement of those prosecutions is imperative for the future of the country, I will sup-
port this bill. I will do so, however, with two severe reservations which I would hope would be dealt with by the other 
body and in conference. 

The first has to do with the issue of habeas corpus, which is a complicated word, but in this context, here is what it 
means: As I read this bill there is a risk that a suspected terrorist could be held for an indefinite period of time without 
recourse to any decisionmaker outside of the executive branch. 

The constitutionally of this is ambiguous. But the wisdom of it I think is clear. It is not very wise. I think revisiting 
this provision as the bill goes forward would assure the constitutionality of the bill and its compliance with the Geneva 
Conventions. 

Secondly, I am concerned about the fact that there has been an insufficient procedure for us to consider this bill. 
There have been many good ideas dealing with habeas corpus, dealing with issues of retroactive immunity that I think 
deserve a full and fair airing and hearing on this floor. This is an unfortunate procedure in which we find ourselves. 

My concern is it will be our sole opportunity, given the way things go around here, to voice our opinions on this. I 
do think that the underlying provisions of this bill are consistent with the spirit and letter of our obligations under the 
Geneva Conventions. 

I have concluded that compliance with these conventions is essential so we can go forward in prosecuting and try-
ing those who threaten our country. I believe this process needs great improvement. I think this bill needs one very spe-
cific improvement. But to move it forward, I will vote "yes." 

Mr. SKELTON . Mr. Speaker, I yield 5 minutes to the gentleman from Maryland (Mr. Hoyer). 

Mr. HOYER. I thank the gentleman for yielding. 

Mr. Speaker, I wanted nothing more than to come to this floor today and vote for a military commissions bill that 
comports with our American values, that the rest of the world would see as fair and humane, that honors our interna-
tional commitments and protects our own troops who fall into enemy hands and, as the ranking member has pointed out, 
the Supreme Court would uphold. 

I regret that the chairman and the ranking member are not shoulder to shoulder on this issue, as should be the case. 
Too often have we considered these weighty matters of defending our country, defeating terrorism, protecting Ameri-
cans in a partisan fashion. I think that is regrettable. I think the American people think it is regrettable. 

Make no mistake. Every single Member of this House wants our President to have the intelligence necessary to 
prevent future terrorist acts on our Nation and our allies. Every single one of us wants those responsible for 9/11 and 
other terrorist acts to be tried fairly and punished accordingly. And we want those convictions to be upheld by the courts, 
and we want to stop future attacks. 

But, regrettably, the bill before us today, in my opinion, falls far short of the high standards that this Congress and 
the American people expect and demand and indeed that the world expects of America. This legislation at bottom is 
really more about who we are as a people than it is about those who seek to harm us. 

That is true if it were domestic. It is true internationally. No one wants to defend murderers and rapists, those who 
would harm our people, whether they live here or they live abroad. However, defending America requires us to marshal 
the full range of our power, diplomatic and military, economic, and, yes, moral. And when our moral standing is eroded, 
our international credibility is diminished as well. 

We must not lightly dismiss the somber warning of our former Secretary of State, the leader of our Armed Forces, 
Chairman of the Joint Chiefs of Staff, serving on the administrations of President Bush I, and serving as his Secretary of 
State. 

He said this, and I quote Colin Powell: "The world is beginning to doubt the moral basis of our fight against terror-
ism. I fear this legislation before us will further diminish that credibility." 

While this bill properly lists as punishable offenses certain grave breaches of article 3 of the Geneva Conventions, 
it leaves almost unfettered discretion to the administration to define anything less than such grave breaches. 
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Why should we be concerned about providing this administration with such discretion, one might ask? Because our 
President and our Attorney General have routinely flouted congressional authority with signing statements and legal 
interpretations, which give to them unfettered authority. 

As the Washington Post has stated, and again I quote: "The Bush administration's history is one of interpreting 
limitations on interrogation tactics, including Mr. McCain's previous legislation, banning cruel, inhuman and degrading 
treatment, as permitting methods most people regard as torture." 

Furthermore, Mr. Speaker, this bill eliminates the fundamental legal right of habeas corpus. What is habeas corpus 
about? Why should we care for terrorists who attack our country? Because we might make a mistake. That is why we 
build in protections, to protect against mistakes because we are human. 

The bill would greatly minimize judicial oversight by establishing a new appeals process and centralizing consid-
eration of cases in the District of Columbia Court of Appeals, thus stripping other appellate courts from hearing cases 
currently pending before them. 

Mr. Speaker, I am absolutely committed to winning the war on terrorism and bringing to justice any and all terror-
ists who would threaten us, harm us or cause harm to our country. However, I also believe we have an obligation to the 
Constitution and to our oath to do so in a manner that is consistent with our values, that makes us different than other 
nations in the world, that secures just convictions and that enhances our international credibility, thereby strengthening 
our national security. 

I end as I started. I regret that I cannot support this legislation, and I are regret that it is not being offered in a bipar-
tisan fashion. It would have been better for us, for the people, and for our country. 
  
                   Announcement by the Speaker Pro Tempore 

The SPEAKER pro tempore (Mr. LaHood). The Chair reminds all persons in the gallery that they are here as guests 
of the House and that any manifestation of approval or disapproval of proceedings or other audible conversation is in 
violation of the rules of the House. 

Mr. HUNTER . Mr. Speaker, I yield myself 30 seconds. 

Mr. Speaker, I want to set the gentleman straight who just spoke. Every single person held in Guantanamo has the 
right and will have the right under this legislation to contest whether or not they are, in fact, combatants and the status 
of their being swept up on the battlefield inadvertently or being, in fact, true enemy combatants. They will have that 
right.  [*H7541]  

That is, in my estimation, an important type of habeas corpus. That is preserved in this bill. 

Mr. Speaker, I yield 1 minute to the gentleman from Louisiana (Mr. Boustany). 

Mr. BOUSTANY . Mr. Speaker, I rise in strong support of H.R. 6166. I want to compliment both Chairman Hunter 
and Chairman Sensenbrenner for bringing forth a very good bill and their prodigious work on this issue. I also want to 
commend Chairman Steve Buyer for his fine leadership as well on this issue. 

Mr. Speaker, it is time for the terrorists responsible for planning the most horrendous attack on U.S. soil and who 
continue to plan terrorist acts to be brought to justice. We have an obligation to the American people to deliver justice 
upon these criminals, as well as an obligation to the international community to uphold our treaty obligations. 

I, too, had some concerns about this at the outset, but I think this bill addresses the concerns. I am pleased that this 
bill contains provisions that will maintain our commitment to common article 3 of the Geneva Conventions, while also 
providing the necessary protection to U.S. personnel. This bill sets forth a fair, effective process consistent with our 
values, our laws and our obligations. 

Mr. Speaker, in closing, I urge swift passage of the Military Commission Act of 2006, so that we can continue to 
prosecute these terrorists intent on causing violence to innocent victims. 

Mr. SKELTON . Mr. Speaker, I yield 1 minute to the distinguished gentleman from New York (Mr. Crowley). 

Mr. CROWLEY . Mr. Speaker, I believe it is my belief my colleagues on the other side of the aisle care more about 
giving the President what he wants rather than what is in the best interests of the American people, the people that we 
are sent here to represent. 
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I know that these terrorists are vicious murderers. I have experienced it firsthand. I always thought I was safe in my 
warm, little comfortable bed in Woodside, Queens, New York. I know it is no longer the case, but it is my values as an 
American and those values that I hold dear that keeps that hatred in check. 

We must lead by example on these issues, not be evasive quasi-participant in the rule of law. 

Our soldiers are abroad fighting a battle that I believe our President has not allowed them to win because of his 
continued mismanagement. 

The National Intelligence Estimate says that the war in Iraq has actually invigorated the growth of terrorism and 
worsened its threat around the globe. 

Today, we could have had an opportunity to fix one of those mistakes, but we are ignoring that opportunity and ig-
noring the respect for due process and denying habeas corpus to detainees. 

I cannot and will not support this legislation. 

Mr. SKELTON . Mr. Speaker, I yield 1 minute to the gentleman from Washington (Mr. Inslee). 

(Mr. INSLEE asked and was given permission to revise and extend his remarks.) 

Mr. INSLEE . Mr. Speaker, we ought to hold this truth to be self-evident, that no President should be given the 
ability to hold people in detention indefinitely without review by the judicial branch. 

We should never yield to al Qaeda, not one inch, not one right, not one American principle; but, today, in this bill, 
we yield a fundamental American principle, the principle that no executive, no President, should have the untrammeled 
ability to be free of checks and balances that have kept our country so free in the last 230 years. That principle of writ of 
habeas corpus has been fundamental, and it is destroyed in this bill. 

When we learn that George Bush's policy has kept a man in detention for years who was totally innocent without 
trial, it was not just he who suffered. It was we who had a wound as well. 

We do not care about the terrorists' displeasure here, but we do care about the principled integrity of our country, 
about the light of liberty that so attracts the world. It is that light that will help us win the war on terrorism, not just the 
light of our bombs. This is the principal weapon in our arsenal. It is the light of liberty, may it ever shine. 

Reject this bill. Go back to the drawing board. 

Mr. SKELTON . Mr. Speaker, I yield 1 1/2 minutes to the gentleman from New Jersey (Mr. Holt). 

(Mr. HOLT asked and was given permission to revise and extend his remarks.) 

Mr. HOLT . Mr. Speaker, I rise in opposition to this measure which will not preserve principles of justice upon 
which this Nation was founded. How true we are to our ideals affects the clarity and decisiveness with which our sol-
diers can act, the safety of our troops, the motivation of our potential enemies, and the behavior of our actual enemies. 

This bill provides protections that are vague, slippery and imprecise. It is subject to interpretation by the President, 
by the Secretary of Defense, by our commanders in the theaters of operation, by our troops in the field, by our friends 
and enemies around the world. 

We need a bill that does at least two things. It should provide a clear set of guidelines consistent with American 
principles such as in our revised Army Field Manual; guidelines that apply to all U.S. Government personnel, on how to 
treat prisoners; guidelines that preserve our principles. 

Second, it should include verification mechanisms to monitor how prisoners and detainees are treated. One of those 
mechanisms is already in use by police departments and prosecutors across the country: the videotaping of interroga-
tions. 

Videotaping has proven to be extremely effective at preventing not just abuse of detainees but also false allegations 
of abuse by detainees against their interrogators. The practice aids in interrogation, and it protects the enforcers, the 
prosecutors, the defendants and, hence, protects all of us. By not including such a provision in the bill, the drafters 
missed a real opportunity to ensure that we prevent serious problems in the future. 

Last night in the Rules Committee, I offered an amendment that would have replaced a few critical provisions of 
H.R. 6166 with text that Senators Warner, McCain, and Graham put forward two weeks ago emphatically supporting 
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the principle that everyone, even detainees in Guantanamo, should be allowed to examine and respond to all evidence 
presented against them at trial. Of course, The Rules Committee denied Members the opportunity to vote on this and 
other amendments on the floor today. 

Mr. SKELTON . Mr. Speaker, I yield 2 minutes to the gentleman from Oregon (Mr. Wu). 

(Mr. WU asked and was given permission to revise and extend his remarks.) 

Mr. WU . Mr. Speaker, I want to focus like a laser beam on the right of habeas corpus and the untoward effect of 
this legislation on habeas corpus. This is an ancient doctrine that has been with us since at least the days of Charles I. It 
has presented difficulties to many American Presidents from Jefferson to Lincoln to Grant to Roosevelt. 

We have the power to do much in restricting habeas corpus; but we should do so very, very carefully because it is 
the protection from tyranny that our forebears sought in the Revolution. 

Congress here is entering upon dangerous constitutional shoal waters, and it is, in my belief, unconstitutionally lim-
iting access to habeas corpus. The courts have repeatedly ruled in a restricted fashion whenever Congress or the Presi-
dency has restricted access to habeas corpus and each of us, not just the Supreme Court, but we in the Congress and 
those in the executive branch, we all take an oath to uphold the Constitution of the United States, and this act, by re-
stricting habeas corpus, will not serve America well. 

And by so restricting habeas corpus, this bill does not just apply to enemy aliens. It applies to all Americans be-
cause, while the provision on page 93 has the word "alien" in it, the provision on page 61 does not have the word "alien" 
in it. 

Let us say that my wife, who is here in the gallery with us tonight, a sixth generation Oregonian, is walking by the 
friendly, local military base and is picked up as an unlawful enemy combatant. What is her recourse? She says,  
[*H7542]  
I am a U.S. citizen. That is a jurisdictional fact under this statute, and she will not have recourse to the courts? She can 
take it to Donald Rumsfeld, but she cannot take it across the street to an article 3 court. 

This bill applies to every American, regardless of citizenship status. 

Mr. SKELTON . Mr. Speaker, I yield 4 minutes to the distinguished gentleman from Ohio (Mr. Kucinich). 

Mr. KUCINICH . Mr. Speaker, I want to thank the distinguished gentleman from Missouri, and let my colleagues 
know that I have read the bill and what I read here is pretty chilling. Matter of fact, I want to quote something from the 
bill that has not been discussed and ask that all of my friends read this bill so that we can see if this really reflects what 
we want to do and the implications this could have for Members of Congress because I have stood on this floor time and 
time again to protect this institution, and I want Members of Congress to think about this provision. 

You know, we have heard the President make comments that people who oppose this bill are really hurting the 
United States. We have all heard him say this. 

Section 26, wrongfully aiding the enemy. Any person subject to this chapter, by the way anybody is who in breach 
of an allegiance or duty to the United States knowingly and intentionally aids an enemy of the United States or any of 
the co-belligerents of the enemy shall be punished as a military commission under this chapter may direct. 

I want to know, are Members of Congress who challenge this administration as to their taking us into illegal wars, 
is that somehow contrary to allegiance to the United States? I mean, we need to think about this. What are we doing to 
this institution here? Are we turning us all into mice here, running into a corner because we are afraid to challenge the 
President? 

I mean, my friends who are Republicans, stand up for the Republic, to the Republic for which it stands. Stand up 
for the Republic. Read this provision in this bill. 

There is another provision in the bill that I think deserves a careful look. Suppose a President sometime in the fu-
ture declares that some country has weapons of mass destruction, and based on those claims, the Congress moves 
quickly to give the President the authority to wage war, and then war is waged and hundreds of thousands of civilians 
are killed as collateral damage, and then we find out later on they did not have weapons of mass destruction, and then 
you have all these dead people, but they were collateral damage. Under this bill, which I have read, collateral damage is 
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precluded from applicability with respect to the enforcement of the rule of law, or if there is a lawful attack, collateral 
damage is precluded from being cited. 

Now, suppose that happened in this country. That would be so awful that something like that happened, but essen-
tially we are giving a get-out-of-jail free card to the very officials who could lead this country down a path to war and 
kill innocent people based on lies. 

I do not see this as a Republican or a Democrat argument. I see this as a question of whether we stand up for what 
this country was founded upon. What are we about? What do we believe in? That is what we have to answer here, and 
this bill is everything we do not believe in. 
  
                   Announcement by the Speaker Pro Tempore 

The SPEAKER pro tempore (Mr. LaHood). The Chair notes a disturbance in the gallery in violation of the rules of 
the House and directs the Sergeant at Arms to restore order. 

Mr. SKELTON . Mr. Speaker, I yield 3 1/2 minutes to the gentleman from California (Mr. Schiff). 

Mr. SCHIFF . Mr. Speaker, I thank the gentleman for yielding. 

Mr. Speaker, it has taken over 5 years since September 11 for the administration to finally come to Congress and 
seek legislation establishing military tribunals to try terrorist suspects. 

For over 4 years now, many of my Democratic colleagues and I have urged this Congress to act in this area. 
Four-and-a-half years ago I introduced legislation, other of my colleagues did the same, to establish military tribunals, 
and we introduced that legislation for two reasons: first, because we should detain people who mean to harm our coun-
try and mean to injure our citizens; and, second, because the administration's unilateral act in establishing these com-
missions was on the most dubious of constitutional grounds and we did not want to be where we are today, 5 years 
hence, with a system that was struck down by the Supreme Court, where people have not been brought to justice. 

But here we are. It has taken the majority and the administration 5 years to get here, but here we are. 

Terrorists who seek to harm this country must be captured. They must be tried, detained and punished to protect our 
country, and there is a way to detain them, to gather valuable intelligence from them, to try and convict them without 
sacrificing our ideals as a Nation. 

We are at war with a vicious enemy who seeks to destroy our way of life. It is a military fight; but in a broader 
sense, it is also a war of ideas. 

America has always been not only a Nation it has been an idea and when we sacrifice that idea, it is a setback in 
this war of ideas. 

So we have to ask ourselves where does this position us? Where does this bill position us in the war of ideas? Are 
we advancing or are we retreating when we are perceived as abandoning the rule of law? When we are perceived as 
defining what it means to be cruel or inhuman or degrading? 

When we wonder out loud in the legislative process whether a Nation so conceived as ours can long endure without 
cruel and inhuman treatment? When we show to the world that we are questioning the very idea of America, whether 
this Nation can long endure with a respect for the rule of law, with respect for the concept that people who are detained 
by America will not be mistreated, that people detained by America will have a right to confront evidence against them 
will have the sacred right of habeas corpus? 

When we put forward legislation that says that an American can be plucked off the street, given a label unilaterally 
by any administration, by this President or the next, as an unlawful enemy combatant, and all their rights evaporate once 
they are given that label, that calls into question the very idea of America; and that, I believe, is a setback in the war of 
ideas. 

We can do better than this bill. And, in fact, on Friday, we had better than this bill, when Senator Warner and 
Senator McCain came forward with what I thought was a sound compromise. We had a sound compromise on Friday, 
but during the weekend that unraveled. During the weekend, I think we took a step back in the war on ideas. 

It was not an irrevocable step back. The majority and the administration has waited 5 years to bring us legislation 
on this subject. Let us take another 5 days, if it takes it, to get it right. 
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We shouldn't be retreating back to our districts just because of our election and leaving the work undone or done 
poorly. And I regret to say that this bill is done poorly, and it must be changed. 

Mr. HUNTER. I want to take 30 seconds, Mr. Speaker, just to remind my friend who just spoke that this bill is 
largely the product of not only this body but Senator Warner, Senator McCain, and Senator Graham. Shortly, they are 
going to be introducing the precise same bill in the other body. 

And, Mr. Speaker, in this bill, military commissions, if you will check on page 7, to answer the gentleman who just 
spoke who thought his wife might in some wild circumstance be prosecuted under this bill, this bill gives jurisdiction 
and military commissions, on line 24, page 7, to alien unlawful enemy combatants. It does not take away the habeas 
rights of U.S. citizens. 

Mr. Speaker, I reserve the balance of my time. 

Mr. SKELTON . Mr. Speaker, at the request of the Democratic leader, I submit for the Record a letter from various 
religious organizations dated September 27. 
  
                             September 27, 2006. 

Dear Representative: We are writing to strongly encourage you to reject the "compromise" Military Commissions 
Act of 2006 and to vote no on final passage of the bill. More than anything else, the bill compromises America's com-
mitment to fairness and the rule of law.  [*H7543]  

For the last five years the United States has repeatedly operated in a manner that betrays our nation's commitment 
to law. The U.S. has held prisoners in secret prisons without any due process or even access to the Red Cross and has 
placed other prisoners in Guantanamo Bay in a transparent effort to avoid judicial oversight and the application of U.S. 
treaty obligations. The federal government has operated under legal theories which dozens of former senior officers 
have warned endanger U.S. personnel in the field and has produced legal interpretations of the meaning of "torture" and 
"cruel, inhuman and degrading" treatment which had to be abandoned when revealed to the public. Interrogation prac-
tices were approved by the Department of Defense which former Bush Administration appointee and General Counsel 
of the Navy Alberto Mora described as "clearly abusive, and * * * clearly contrary to everything we were ever taught 
about American values." According to media reports the CIA has used a variety of interrogation techniques which the 
United States has previously prosecuted as war crimes and routinely denounces as torture when they are used by other 
governments. 

Instead of finally coming to grips with this situation and creating a framework for detaining, interrogating and 
prosecuting alleged terrorists which comports with the best traditions of American justice, the proposed legislation will 
mostly perpetuate the current problems. Worse, it would seek to eliminate any accountability for violations of the law in 
the past and prevent future judicial oversight. While we appreciate the efforts various members of Congress have made 
to address these problems, the "compromise" falls far short of an acceptable outcome. 

The serious problems with this legislation are many and this letter will not attempt to catalogue them all. Indeed, 
because the legislation has only just been made available, many of the serious flaws in this long, complex bill are only 
now coming to light. For instance, the bill contains a new, very expansive definition of enemy combatant. This defini-
tion violates traditional understandings of the laws of war and runs directly counter to Pres. Bush's pledge to develop a 
common understanding of such issues with U.S. allies. Because the proposed definition of combatant is so broad, the 
language may also have potential consequences for U.S. civilians. For instance, it may mean that adversaries of the 
United States will use the definition to define civilian employees and contractors providing support to U.S. combat 
forces, such as providing food, to be "combatants" and therefore legitimate subjects for attack. Yet, there has been no 
opportunity to consider and debate the implications of this definition, or other parts of the bill such as the definitions of 
rape and sexual abuse. 

We strongly oppose the provisions in the bill that strip individuals who are detained by the United States of the 
ability to challenge the factual and legal basis of their detention. Habeas corpus is necessary to avoid wrongful depriva-
tions of liberty and to ensure that executive detentions are not grounded in torture or other abuse. 

We are deeply concerned that many provisions in the bill will cast serious doubt on the fairness of the military 
commission proceedings and undermine the credibility of the convictions as a result. For instance, we are deeply con-
cerned about the provisions that permit the use of evidence obtained through coercion. Provisions in the bill which pur-
port to permit a defendant to see all of the evidence against him also appear to contain serious flaws. 
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We believe that any good faith interpretation of the definitions of "cruel, inhuman and degrading" treatment in the 
bill would prohibit abusive interrogation techniques such as waterboarding, hypothermia, prolonged sleep deprivation, 
stress positions, assaults, threats and other similar techniques because they clearly cause serious mental and physical 
suffering. However, given the history of the last few years we also believe that the Congress must take additional steps 
to remove any chance that the provisions of the bill could be exploited to justify using these and similar techniques in 
the future. 

Again, this letter is not an attempt to catalogue all of the flaws in the legislation. There is no reason why this legis-
lation needs to be rushed to passage. In particular, there is no substantive reason why this legislation should be pack-
aged together with legislation unrelated to military commissions or interrogation in an effort to rush the bill through the 
Congress. Trials of the alleged "high value" detainees are reportedly years away from beginning. We urge the Congress 
to take more time to consider the implications of this legislation for the safety of American personnel, for U.S. efforts to 
build strong alliances in the effort to defeat terrorists and for the traditional U.S. commitment to the rule of law. Unless 
these serious problems are corrected, we urge you to vote no. 

Sincerely, 

Physicians for Human Rights; Center for National Security Studies; Amnesty International U.S.A.; Human Rights 
Watch; Human Rights First; American Civil Liberties Union; Open Society Policy Center; Center for American Pro-
gress Action Fund; The Episcopal Church; Jewish Council for Public Affairs; Presbyterian Church (USA), Washington 
Office; Maine Council of Churches; Pennsylvania Council of Churches; Wisconsin Council of Churches; Brennan Cen-
ter for Justice at NYU Law School; Robert F. Kennedy Memorial Center for Human Rights; Center for Constitutional 
Rights; The Bill of Rights Defense Committee; Unitarian Universalist Service Committee; Leadership Conference of 
Women Religious; Center for Human Rights and Global Justice, NYU School of Law; The Shalom Center; Washington 
Region Religious Campaign Against Torture; The Center for Justice and Accountability; Center of Concern; Justice, 
Peace & Integrity of Creation Missionary Oblates; Rabbis for Human Rights_North America; Humanist Chaplaincy at 
Harvard University; No2Torture. 

Mr. Speaker, I yield 2 minutes to the gentlewoman from California (Ms. Lee). 

Ms. LEE . Mr. Speaker, I want to thank the gentleman for yielding and for his leadership and his commitment to 
our young men and women in uniform throughout the world. 

At a time when even the National Intelligence Estimate has concluded that the occupation in Iraq has spawned a 
new generation of terrorists and made us, quite frankly, less safe, this bill now will undermine the security of our brave 
troops and hand a victory to those who believe the rule of force should prevail over the rule of law. 

I have to say once again, as the daughter of a 25-year military Lieutenant Colonel who served this country in many, 
many capacities through two wars, that this scares me. It scares me to death. 

What century are we living in when we trust intelligence acquired through torture? Clearly, the President fails to 
realize that these techniques will destroy the credibility of any verdicts that use information derived from torture. 

Insisting on fairness and just credibility is all we are asking for, credibility in the process. This isn't about protecting 
those who would harm us, as the Republicans would have you believe, it is about protecting our own troops and our 
Nation and not further alienating our country in the eyes of the world community. 

When we turn away from the legal and the moral values that have guided our Nation, we give up the principles that 
differentiate us from the terrorists. 

I quoted from a prayer given by Reverend Baxter at the National Cathedral during the memorial service for the vic-
tims and families of 9/11 5 years ago, and Reverend Baxter said, and I keep thinking about this prayer, he said, "Let us 
not become the evil who we deplore." 

So I just want to urge a "no" vote on this bill; and I want to thank Mr. Skelton for his leadership, for his support for 
the troops, for his steadfast work on behalf of our national security, and for making sure that this body continues to try 
to uphold the rule of law. 

Mr. SKELTON . Mr. Speaker, I yield 2 minutes to the gentleman from Virginia (Mr. Moran). 

Mr. MORAN of Virginia . I thank my good friend, an inspirational leader on the Armed Services Committee. 
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I oppose this bill. It would send a message to the world that the United States can disregard international treaties 
and law and, instead, do as it pleases. For generations, we have been the beacon to guide the actions of other nations. If 
we descend from the high moral ground, we are, in effect, losing ground to the terrorists. 

Secretary of State Colin Powell was so accurate when he said, part of this war on terrorism is an ideological and 
political struggle. Our moral posture is our best weapon to prevail in that struggle. 

Mr. Speaker, this is not a good bill. Since the inception of the Geneva Conventions 60 years ago, no other country 
in the world has tried to undermine and negate its provisons its spirit as this bill would. 

For enemy combatants, the bill eliminates the right of habeas corpus. This is a right enshrined in our Constitution 
that may be abandoned only, and I quote, "when in cases of rebellion or invasion the public safety may require it." The 
elimination of habeas is not just illegal, it is flat out wrong. 

The purpose of habeas corpus is simple. It is to avoid injustice, to avoid the detention by government of any indi-
vidual that is erroneous, unwarranted, or in violation of law. This purpose and the values from which it stems do not 
distinguish among individuals or circumstances. They seek to avoid any injustice to any detained individuals.  
[*H7544]  

All Americans want to hold terrorists accountable, but if we try to redefine the nature of torture, whisk people into 
secret detention facilities and use secret evidence to convict them in special courts, our actions do, in fact, embolden our 
enemies more than any extremist rhetoric could ever do. 

This bill needs to be defeated. 

Mr. HUNTER . Mr. Speaker, I yield 30 seconds to the gentleman from Indiana (Mr. Buyer). 

Mr. BUYER . Mr. Speaker, I want to make sure the debate has clarity. To the gentleman, when you say this bill ap-
plies to everyone or all American citizens, that is completely false. I want the gentleman to know that. 

I would like you to know that when you refer to page 61, at the top it says, provisions of this chapter. So an earlier 
speaker brought us this issue about, well, it doesn't say the word alien. In order to be tried under the Code of Military 
Commissions, you have to be an alien. So when you go to page 7, you look at line 17, section 948c, it says the persons 
who are subject to a military commission is any alien unlawful enemy combatant. 

So this does not apply to American citizens. 

Mr. SKELTON . Mr. Speaker, I yield 30 seconds to the gentleman from Virginia (Mr. Moran). 

Mr. MORAN of Virginia. I thank the ranking member. 

Mr. Buyer, I have been to Guantanamo, as I am sure you have been, and I was stunned at the fact that the vast ma-
jority of people detained at Guantanamo were not in fact caught on the battleground. Many of these people were put 
there by bounty hunters. They were in the wrong place at the wrong time. 

After 5 years, they have very little information to provide us. Those 14 that we are now putting at Guantanamo 
should not redefine the vast majority of the prisoners at Guantanamo who do in fact deserve a fair trial. 

Mr. SKELTON . Mr. Speaker, I yield an additional 30 seconds to the gentleman from Oregon (Mr. Wu). 

Mr. WU . Mr. Speaker, I would like to respond to the two chairmen's remarks that I was incorrect in my analysis of 
the law or of the proposed bill. 

I stand by that analysis, and not only is that analysis correct, but this reference to the detention act as a cure for that 
is totally specious, because this detention act we passed as a rider to an appropriations bill. So any remedy provided by 
the detention act goes away in the year of appropriation. 

If you read that language, that word alien does appear on page 93, but the determination of that jurisdictional fact 
will be done by a military tribunal, and that is not where American civilians should have their rights determined. 

Mr. SKELTON . Mr. Speaker, may I inquire as to the amount of time remaining? 

The SPEAKER pro tempore. The gentleman from Missouri has 1 minute remaining, and the gentleman from Cali-
fornia has 3 1/2 minutes remaining. 
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Mr. SKELTON. May I inquire, Mr. Speaker, does the gentleman choose to close? 

Mr. HUNTER. We just have one other speaker, then I am going to reserve the balance. 

Mr. SKELTON . Mr. Speaker, I reserve the balance of my time. 

Mr. HUNTER . Mr. Speaker, I yield 30 seconds to the gentleman from Indiana (Mr. Buyer) for a response. 

Mr. BUYER. I just want to share with the gentleman, I have to go back, you have to look at the four corners of the 
document. Please don't dive into rhetoric. 

When you go to the four corners of the document, it is very clear who is subject to the Code of Military Commis-
sions. So, in title 18, you will have the Federal Code that applies to U.S. citizens; you will have the UCMJ creating a 
third chapter that will apply to unlawful enemy combatants, the Code of Military Commissions. It will not apply to 
United States citizens. 

It is very, very clear. If you think it applies to somebody else, sir, I cannot get into your mind, but I just want you to 
know that the world will be able to see what we have created here does not apply to American citizens. 

Mr. HUNTER . Mr. Speaker, at this time, I would like to yield 1 minute to the gentlewoman from Texas (Ms. 
Granger). 

Ms. GRANGER . Mr. Speaker, each Member in this House comes to Congress with his own agenda, his district's 
needs, and his committee requests, but the one thing that should surmount all those individual desires, needs, and ener-
gies is the commitment to keep our Nation safe. 

Fourteen terrorists are now being held at Guantanamo Bay awaiting trial. Thousands of the family members of 
Americans killed on September 11 are awaiting justice, and our constituents are waiting for Congress to act. The bill we 
have before us helps make that possible. It sends a message to the extremists that if they plot to kill or harm our citizens, 
America will find them, get the information they have, and bring them to justice. And it sends a message to those who 
fight to protect our freedom that we will protect them, too. 

I do not know of anything that this Congress can do that is more important than passing this bill today, a bill care-
fully crafted, protecting classified intelligence information, providing clear guidelines for our intelligence officers who 
are responsible for interrogating those terrorists, and keeping our promises to the American people to do everything we 
can to keep them safe. 

Mr. Speaker, I am proud to support this bill, and I thank those responsible for bringing it to the floor. 

Mr. SKELTON . Mr. Speaker, I yield 15 seconds to the gentleman from Oregon (Mr. Wu). 

Mr. WU. I stand by my analysis of the proposed bill. The two chairmen stand by theirs. This is the best reason why 
this bill should not be rushed through. The staff cannot be held responsible for drafting errors, and we should not be 
rushing this kind of legislation through without the careful consideration that it deserves. 

Mr. SKELTON . Mr. Speaker, this is a day in constitutional history that will stand out like Mars at perihelion. We 
want tough, but we also want certainty in any conviction that comes from this tribunal; and I am fearful, Mr. Speaker, 
that this legislation is an invitation for reversal by the Supreme Court. 

We want to be tough on those despicable people, but we also want a conviction to withstand the scrutiny of our Su-
preme Court and our judicial process. 

Mr. Speaker, I yield back. 

Mr. HUNTER . Mr. Speaker, at this time I reserve the balance of my time, which I believe is 2 minutes, and move 
to the Judiciary Committee. 

The SPEAKER pro tempore. The gentleman from California (Mr. Hunter) reserves the balance of his time, which is 
2 minutes; and the gentleman from Wisconsin (Mr. Sensenbrenner) is recognized. 

Mr. SENSENBRENNER . Mr. Speaker, I yield myself such time as I may consume. 

Mr. Speaker, I rise in support of H.R. 6166, the Military Commissions Act of 2006. 
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This legislation is critical to the national security interests of the United States. The bill creates a fair and orderly 
process to detain and prosecute al Qaeda members and other dangerous terrorists captured during the war on terror. It 
also sets clear ground rules pertaining to how we will treat these prisoners in our custody. The way we treat terrorist 
enemy combatants sends a strong signal to the rest of the world about our commitment to the rule of law. 

This legislation says to the world that the U.S. rejects torture, rejects cruel and inhumane treatment and rejects other 
tactics commonly used by our terrorist enemies. It says that we will not subject enemy combatants in our custody, many 
of whom planned and supported the largest mass murder ever on American soil, to the cruel and brutal treatment they 
regularly utilize against our soldiers and our civilians. 

At the same time, this bill also makes it clear to the terrorists and their lawyers that America will not allow them to 
subvert our judicial process or disrupt the war on terror with unnecessary or frivolous lawsuits. The bill strikes the right 
balance. It establishes a mechanism that is full and fair, but also orderly and efficient. 

In the aftermath of the 9/11 attacks, the administration began detaining foreign terrorists as "enemy combatants" at 
Guantanamo Bay and instituted procedures to review their status  [*H7545]  
and to prosecute them for war crimes by military commissions authorized by the President. During this time, detainees 
filed suit in Federal Court to challenge the legality of their detention and of the commissions. 

The Supreme Court then held in the Rasul case that the Federal habeas corpus statute protected Gitmo detainees. To 
address Rasul, Congress passed the Detainee Treatment Act of 2005, which barred habeas and other lawsuits by detain-
ees in U.S. custody, but provided for limited judicial review of DOD detention decisions by the D.C. Circuit. 

In June, the Supreme Court held in Hamdan that the DTA did not bar nearly 200 habeas corpus petitions and the 
other lawsuits by detainees pending on the date of enactment, despite clear statutory language and Supreme Court 
precedents to the contrary. 

This bill clarifies congressional intent to prohibit any habeas corpus petitions or other lawsuits pending on or filed 
after enactment brought by any alien in U.S. custody detained as an enemy combatant or awaiting such a determination. 

The Supreme Court has never, never held that the Constitution's protections, including habeas corpus, extend to 
non-citizens held outside the United States. In fact, the Supreme Court rejected such an argument in 1950 in the case of 
Johnson v. Eisentrager. Moreover, in the 1990 Verdugo case, the Court reiterated that aliens detained in the United 
States but with no substantial connection to our country cannot avail themselves of the Constitution's protections. As a 
result, any argument that this bill breaks new ground or improperly denies detainees certain constitutional rights is both 
groundless and misguided. 

Despite the fact that detainees have very few rights under our Constitution, this bill reflects Congress's statutory 
determination that they are entitled to an orderly process and a full and fair review of the government's core decisions 
authorizing their detention by the D.C. Circuit, a respected article 3 court. 

As we consider this legislation, it is important to remember first and foremost that this bill is about prosecuting the 
most dangerous terrorists America has ever confronted. Individuals like Khalid Sheik Mohammed, the mastermind of 
the 9/11 attacks, or Ahbd al-Nashiri, who planned the attack on the USS Cole. None of their victims was treated with 
the kind of respect for human life and the rule of law embodied in this legislation which will apply to them. 

I urge my colleagues to support this vital legislation. 

Mr. Speaker, I reserve the balance of my time. 

Mr. CONYERS . Mr. Speaker, I yield myself such time as I may consume. 

Mr. Speaker, this is a very important discussion today, and we have an opportunity to consider whether we are 
willing to respect the ideals of law and human dignity in actuality rather than just in rhetoric. This legislation goes to the 
core of who we are as a nation. 

So I begin the Judiciary Committee's discussion of this matter on two points simply. The first is the point on habeas 
corpus. Because, you see, we have determined that detainees will not have the ability to challenge the conditions of their 
detention in court unless and until the administration decides to try them before a military commission. Those who are 
not tried will have no recourse to any independent court at any time. 
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So because people have been encouraging each other to read the bill, I want to turn to page 93, line 12, where the 
habeas corpus matters are included. Here is what it says: "No court shall hear or consider an application for a writ of 
habeas corpus filed by or on behalf of an alien detained by the United States who has been determined by the United 
States to have been properly detained as an enemy combatant." 

There is where 62 law professors from dozens of universities tell us that what we are doing is changing the hal-
lowed writ of habeas corpus so that it will not apply by law. We are by law changing a constitutional provision. 

The other important part of our discussion on the Judiciary Committee, and, by the way, I hope that the ranking 
member of the Armed Services Committee can serve on the Judiciary Committee, because he has made some excellent 
legal arguments today, the other point that I would bring to your attention is that the President will now, under these 
provisions in the bill, be allowed to interpret the Geneva Conventions, especially common article 3, the way that he 
wants and to exclude it from other review by the courts. By eliminating the judicial review of executive acts as signifi-
cant as detention and domestic surveillance, this cannot be squared with the principles of transparency and the rule of 
law on which our constitutional democracy rests. 

Congress would gravely disserve our global reputation as a law-abiding country by enacting bills that seek to com-
bat terrorism by stripping judicial review. I refer my colleagues to page 83, section 6, relating to treaty obligations. Here 
it is. This is the bill: 

"(3) Interpretation by the President. As provided by the Constitution and by this section, the President has the au-
thority for the United States to interpret the meaning and application of the Geneva Conventions and to promulgate 
higher standards and administrative regulations for violations of treaty obligations which are not grave breaches of the 
Geneva Conventions. 

"The President shall issue interpretations that will be published in the Federal Register." 

So what we have done now is give to the President, and I think it is about time somewhere in the proceedings that 
this be made public knowledge, give the President exclusive power to interpret the common article 3 of the Geneva 
Conventions and that it would be unreviewable. 

It is upon these two points that I would urge that the Members of the House of Representatives on this day go on 
record as refusing to accede to these onerous provisions of a bill that would change the course of America's relationship, 
historic relationship, with international treaties. 

Written Testimony of Jonathan Hafetz Before the U.S. Senate Committee on the Judiciary, September 25, 2006 

Dear Senator Specter, Senator Leahy, and Members of the Committee: Thank you for the opportunity to submit this 
statement in connection with today's hearing. ("Examining Proposals to Limit Guantanamo Detainees Access to Habeas 
Corpus Review"). My comments focus on the historical foundations of habeas corpus that are relevant to the Commit-
tee's consideration of the proposed legislation,  S. 3930. As the United States Supreme Court has repeatedly made clear, 
the Constitution, at a minimum, protects the writ of habeas corpus as it existed in 1789. Eliminating habeas corpus for 
prisoners held at Guantanamo Bay would be inconsistent with centuries of tradition and would fall below the review 
required by the Constitution. 

I am currently Counsel at the Brennan Center for Justice at New York University School of Law. The Brennan 
Center is a nonpartisan institution dedicated to safeguarding access to justice and the rule of law through scholarship, 
public education, and legal action. One of the Brennan Center's primary goals is to ensure accountability, transparency, 
and checks and balances in the formulation and implementation of national security policy. 

During the past decade, I have focused extensively on the history of habeas corpus. My scholarly articles and 
amicus curiae briefs on habeas have been cited by the Supreme Court and federal courts of appeals. I hold a J.D. from 
Yale Law School and a Masters Degree in History from Oxford University. 

My comments are organized as follows. First, I describe the historical roots of habeas corpus as a check against 
unlawful executive detention and how those protections are guaranteed under the Constitution and laws of the United 
States. Second, I explain the writ's broad territorial scope and guarantee of a searching examination of the factual and 
legal basis for a prisoner's detention. Third, I show that habeas corpus secures another fundamental requirement of the 
common law and due process_the right to be free of detention based on evidence gained by torture. Finally, I explain 
why appellate review under the Detainee Treatment Act of 2005 of a Combatant Status Review Tribunal determination 
does not provide an adequate and effective substitute for constitutionally mandated habeas. To the contrary, such review 
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would foreclose any meaningful inquiry into the factual and legal basis for a prisoner's detention and sanction evidence 
secured by torture and other coercion. 
  
    I. Habeas Corpus Provides A Check Against Unlawful Executive Detention 

For centuries, the writ of habeas corpus has provided the most fundamental safeguard against unlawful executive 
detention in the Anglo-American legal system. William Blackstone praised habeas as the "bulwark" of individual liberty, 
while Alexander Hamilton called it among the "greate[st] securities to liberty and republicanism." The writ  [*H7546]  
has since been described as "the most important human right in the Constitution. 

Today habeas is typically used by convicted prisoners to collaterally attack their criminal sentences. At its historical 
core, however, the writ provides a check against executive detention without trial, and it is in this context that its protec-
tions have always been strongest. Above all, habeas guarantees that no individual will be imprisoned without the most 
basic requirement of due process_a meaningful opportunity to demonstrate his innocence before a neutral decision-
maker. 

Habeas corpus was part of colonial law from the establishment of the American colonies, and the common law writ 
operated in all thirteen British colonies that rebelled in 1776. The Framers enshrined habeas corpus in the Suspension 
Clause of the Constitution, which states that Congress "shall not" suspend the writ of habeas corpus "unless when in 
Cases of Rebellion or Invasion the public Safety may require it." The First Congress codified this constitutional com-
mand in the Judiciary Act of 1789, making the writ available to any individual held by the United States who challenges 
the lawfulness of his detention. For the Framers of the Constitution, restricting Congress's power to suspend habeas 
corpus was never controversial: the only debate concerned what conditions, if any, could ever justify suspension of the 
Great Writ, and the Framers concluded that Congress could exercise its suspension power only under the most excep-
tional circumstances. The constitutional guarantee of habeas corpus stands apart and perpetually independent from the 
other guarantees of the Bill of Rights enacted two years later in 1791. 

Under the influence, if not the command of the Suspension Clause, Congress has always felt itself obligated to pro-
vide for the writ in the most ample manner. Since the Nation's founding, the writ has been suspended on only four occa-
sions: during the middle of the Civil War in the United States; during an armed rebellion in several southern States after 
the Civil War; during an armed rebellion in the Philippines in the early 1990s; and in Hawaii immediately after the at-
tack on Pearl Harbor. Each suspension was not only a response to an ongoing, present emergency, but was limited in 
duration to the active rebellion or invasion that necessitated it. 

II. Habeas Corpus Extends To Any Territory Within The Government's Exclusive Jurisdiction And Control And 
Guarantees A Searching Inquiry Into The Factual And Legal Basis For A Prisoner's Detention 

As the Supreme Court has recognized, the writ of habeas corpus has an "'extraordinary territorial ambit.'" Habeas 
has always reached any territory over which the government exercised sufficient power and control to compel obedi-
ence to the writ's command. As Lord Mansfield wrote in 1759, "even if a territory was 'no part of the realm [of Eng-
land],' there was 'no doubt' as to the court's power to issue writs of habeas corpus if the territory was 'under the subjec-
tion of the Crown.'" At common law, therefore, habeas was available not only in territories beyond the borders of Eng-
land, such as the mainland American colonies and West Indies, but also in territory over which England exercised ex-
clusive control and jurisdiction but lacked sovereignty. 

The right to habeas corpus has always extended to aliens as well as citizens. The writ has been available in time of 
peace as well as in time of war. Even alleged enemy aliens have had access to habeas to demonstrate their innocence, 
including by submitting evidence to a court. Indeed, in one case Chief Justice Marshall, on circuit, required an enemy 
alien to be produced in court and ordered his release. As the Supreme Court observed in Rasul v. Bush, detainees at 
Guantanamo have the right to habeas review because they are imprisoned in territory over which the United States has 
complete jurisdiction and control and because, unlike the World War II-era prisoners in Johnson v. Eisentrager, they 
have never been convicted of any crime and maintain their innocence. 

Common law courts did not simply accept the government's factual response to a prisoner's habeas petition; instead, 
they routinely probed that response and examined additional evidence submitted by both sides to ensure the factual and 
legal sufficiency of a person's confinement. The writ's guarantee of a searching judicial inquiry crystallized in response 
to the Crown's efforts to detain individuals indefinitely without due process. In 1592, English judges protested that 
when they ordered the release of individuals unlawfully imprisoned by the Crown, executive officials transported them 
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to "secret [prisons]" to place them beyond judicial review. As a result, the judges issued a resolution affirming their 
power to release prisoners if a response to the writ was not made. 

The Crown, nevertheless, continued to avoid a judicial examination into a prisoner's detention by providing a gen-
eral response (or return) that did not specify the cause of commitment. This issue came to a head in the seminal Darnel's 
Case. There, the Attorney General asserted that it was the king's prerogative to detain suspected enemies of State by his 
"special command," without a judicial inquiry into the factual and legal basis for their detention. He emphasized the 
Crown's overriding interest in national security and insisted that judges defer to the king's judgment. 

When the court upheld the Crown by finding its response sufficient, it sparked a constitutional crisis that led to the 
establishment of habeas corpus as the pre-eminent safeguard of common law due process and personal liberty. This was 
entrenched through the enactment of the Petition of Right or 1628, the Habeas Corpus Act of 1641, and the Habeas 
Corpus Act of 1679. By the late 1600s habeas corpus had become_and would remain_"the great and efficacious writ, in 
all manner of illegal confinement" and the most "effective remedy for executive detention." 

At common law, courts consistently engaged in searching review on habeas corpus to probe the factual and legal 
basis for a prisoners commitment, including by conducting hearings and taking evidence. In the United States, courts 
have exercised the same searching review of executive detention. Indeed, in one its first habeas cases, the Supreme 
Court affirmed the writ's historic function at common law; to determine whether there was an adequate factual and legal 
basis for the commitment," fully examining and considering the evidence and finding it insufficient to justify the pris-
oners' detention on allegations of treason. 

Habeas also has always guaranteed review of the lawfulness of a newfangled tribunal established to try individuals 
before that trial takes place. This review has been exercised in time of war and in time of peace, and over all categories 
of alleged offenders. To deny that review would jeopardize a longstanding protection of habeas. 

By contrast, habeas review has always been more limited in post-conviction cases_which today make up the bread 
and butter of a federal court's habeas docket. But that is precisely because the prisoner had already been convicted at a 
trial that provided fundamental due process, including the opportunity to see the government's evidence and to confront 
and cross-examine its witnesses, a right that Justice Scalia has said is "founded on natural justice," Absent that process, 
a federal judge with jurisdiction over a habeas corpus petition has the power to examine the factual and legal basis for 
the prisoner's detention in the first instance, including the power to take evidence and conduct a hearing, where appro-
priate. At issue in the Guantanamo habeas cases is executive detention without any judicial process_precisely the situa-
tion that lies at the Great Writ's core and that mandates a searching examination of the government's allegations. 

III. Habeas Corpus Serves As An Essential Check On The Use of Evidence Gained By Torture. 

Habeas corpus also vindicates another core guarantee of the common law_the categorical prohibition on the use of 
evidence obtained by torture. During the sixteenth century, crown officials occasionally issued warrants authorizing the 
torture of prisoners. Pain was inflicted by a variety of ingenious devices, including thumbscrew, pincers, and the infa-
mous rack. The use of torture dec1ined after an investigation showed that a suspected traitor had been "tortured upon 
the rack" based upon false allegations. Shortly thereafter the king asked the common law judges whether another al-
leged traitor "might not be racked" to make him identify accomplices, and "whether there were any law against it." The 
judges' answer was unanimous: the prisoner could not be tortured because "no such punishment is known or allowed by 
our law." 

The Framers of the Constitution also abhorred torture, which they viewed as a mechanism of royal despotism. As 
the Supreme Court has repeatedly held, reliance on evidence obtained by torture is forbidden not merely because it is 
inherently unreliable but also because such "interrogation techniques [are] offensive to a civilized system of justice." 
Without the availability of habeas corpus to provide a searching inquiry into the basis for a prisoner's detention, and to 
determine whether, in fact, evidence justifying that detention has been obtained by torture or other coercive methods, 
this fundamental common law protection would be jeopardized. 
  
       IV. The Proposed Legislation Would Violate the Suspension Clause 

The proposed legislation would markedly depart from historical precedent and the Constitution's command that the 
writ be made available. This legislation, moreover, would sweep under the jurisdictional bar only non-citizens, raising 
serious questions under the Constitution's guarantee of equal protection as well. 
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The Committee may ask whether review by the District of Columbia Circuit established under the Detainee Treat-
ment Act of 2005 ("DTA") obviates any problem under the Constitution. It does not. Such review falls far short of the 
minimum review guaranteed under the Suspension Clause because it would deny prisoners any meaningful inquiry into 
the factual and legal basis for their detention and would sanction the use of evidence secured by torture and other coer-
cion. Since others have explained the flaws of this review scheme in greater detail, I describe them below only briefly. 

The Guantanamo detainees are all held pursuant to a finding by the Combatant Status Review Tribunal ("CSRT") 
that they are "enemy combatants." The CSRT was established by the President only nine days after the Supreme Court's 
ruling in Rasul that Guantanamo detainees have the right to challenge their executive detention in federal district court 
by habeas corpus. The order creating the CSRT pre-judged the detainees, declaring that they had already been  
[*H7547]  
found to be enemy combatants based on multiple levels of internal review. Rather than affording the detainees a mean-
ingful opportunity to prove their innocence, the CSRT denied them fundamental rights, including the right to counsel; 
the right to see the evidence against them; and the right to a neutral decisionmaker. Moreover, as the government itself 
acknowledges, the CSRT permits the use of evidence gained by torture. In short, as District Judge Joyce Hens Green 
found, the CSRT denies the core protections of elementary due process that habeas provides: a searching factual inquiry 
to determine whether a prisoner's detention is unlawfu1, including whether it is based on evidence secured by torture. 

Review of CSRT determinations under the DTA would not provide detainees with any opportunity to challenge the 
factual and legal basis for their detention. The DTA, on its face, limits review to whether the CSRT followed its own 
procedures. No detainee, as the government argues, can ever present evidence to a federal court even if that evidence 
shows he is innocent or that he was tortured. In short, DTA review of a CSRT finding would deny prisoners precisely 
the meaningful factual inquiry provided by habeas corpus and secured under the Suspension Clause. 
  
                                V. Conclusion 

Habeas corpus has aptly been described as "the water of life to revive from the death of imprisonment." For centu-
ries, the Great Writ has prevented the Executive from imprisoning individuals based upon mere suspicion and without a 
meaningful examination of its allegations. Habeas corpus demands that individuals have a fair opportunity to demon-
strate their innocence before a neutral decisionmaker. Eliminating habeas at Guantanamo would flout this long tradition 
and would gut the core protections guaranteed under the Suspension Clause. 

Thank you for the opportunity to provide this statement. My colleagues and I are happy to provide the Committee 
with any further information. 

Jonathan Hafetz, 

New York, NY, September 25, 2006 

Mr. Speaker, I reserve the balance of my time. 

Mr. SENSENBRENNER . Mr. Speaker, I yield myself 1 minute. 

Mr. Speaker, let me just point out what the people on the other side, if they have their way, are going to have as a 
result. 

I just want to quote one of the coordinating counsels for the detainees, a gentleman named Michael Ratner, who 
boasted about what they are planning on doing in public. "The litigation is brutal for the United States. It is huge. We 
have over 100 lawyers now from big and small firms working to represent the detainees. Every time an attorney goes 
down there, it makes it much harder for the U.S. military to do what they are doing. You can't run an interrogation with 
attorneys. What they are going to do now is that we are getting court orders to get more lawyers down there." 

Now, to put some order in this and to defeat what Mr. Ratner said, the legislation has got to pass. 

Mr. Speaker, I yield 5 minutes to the gentleman from California (Mr. Daniel E. Lungren). 

Mr. DANIEL E. LUNGREN of California. Mr. Speaker, I thank the gentleman for yielding. 

Mr. Speaker, there has been some discussion by some on the other side to suggest that somehow this bill that we 
bring before us is unconstitutional, that it grants powers to the President that are somehow unconstitutional. 
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Let me just read from the concurring opinion of Justice Breyer in the Hamdan case when he basically said that their 
decision rested upon a single ground, that Congress had not issued the executive a blank check, that the President had to 
go back to us to get authority for this. Then they go ahead and say nothing prevents the President from returning to 
Congress to seek the authority he believes necessary. 

The President believes this authority is necessary. We have worked with him in both the House and the Senate, two 
different committees on the House side, to try and give him the authority he believes necessary, in the words of Justice 
Breyer. 

We need to be clear on some things concerning the language of section 7 of this bill. This action is necessary be-
cause, in Rasul, the United States Supreme Court interpreted the Federal habeas corpus statutory scheme as allowing 
those detained in Guantanamo Federal petitions for relief in the Federal courts. The decision was, to say at the least, a 
major departure from historical precedent. However, this is important. Since the decision was based solely on an inter-
pretation of a statute, 28 U.S.C. 2241, it was easily correctable by congressional action. 

That is exactly what we did with the Senate with the enactment last year of the Detainee Treatment Act. This stat-
ute replaced statutory habeas review with a process of administrative review in which it ultimately would be subject to 
review by the United States Circuit Court of Appeals for the District of Columbia Circuit. 

So we are not changing the scheme, the statutory scheme of habeas corpus. This Congress already did it a year ago. 
What we are dealing with is the Hamdan case, another case of statutory interpretation in which the court failed to apply 
the Detainee Treatment Act to cases which were then pending as of the date of the enactment. Thus, we are here once 
again to clarify what we have already determined to be the law. In short, section 7 of our bill informs the court that this 
time we really mean it. 

For us to do anything other than to affirm the Detainee Treatment Act would indeed be a dramatic departure from 
what has been deeply rooted in our Nation's legal tradition. Contrary to what has been said on the other side, the United 
States Supreme Court recognized the 1950 case of Johnson v. Eisenstrager that there is, and this is the Supreme Court 
speaking, "no instance where a court in this or any other country where the writ is known issued it on behalf of an alien 
enemy." 

So we are not changing the law, we are not being inconsistent with the court, we are not being unconstitutional. 
What we are doing is precisely in the mainstream of what the Court has said. 

Furthermore, this raises an additional question which must be clarified. The debate today relates to the interpreta-
tion of a statute and has absolutely nothing to do with what is referred to as the other writ. The other side keeps talking 
about this has been in our existence for hundreds of years. They speak of it as being part of the Constitution. Folks, that 
is the great writ, capital G, capital W. This is the statutory writ. Two different things. Two different things. We have to 
understand that. In both the Rasul and Hamdan, the question relating to the Detainee Treatment Act was one of statutory 
interpretation. The Supreme Court did not refer to the great writ; they referred to the statutes. The statutory habeas 
framework found in title 28 is a creature of Congress. In fact, in Ex Parte McCardle, the United States Supreme Court 
upheld congressional limitations on the scope of judicial review concerning the habeas statute. 

What Congress creates, it can also limit. Even professor Erwin Chemerinsky, with whom I seldom agree, points out 
in his treatise on Federal Jurisdiction that, following the Civil War, congressional statutes rather than the constitutional 
provision are the source of rights relating to habeas corpus. 

At the same time, as has been pointed out but needs to be pointed out again, this bill goes to great lengths to ensure 
detainees will receive full and fair consideration of their claims. The bill allows the respected article 3 court, the U.S. 
Court of Appeals for the D.C. Circuit, to review two key government decisions: one, a combatant status review tribu-
nal's determination that a detainee is an enemy combatant; and, two, any final decisions by the military commissions 
authorized by this bill. This is ample protection when compared with the requirement of a review of status by a compe-
tent tribunal under article 5 of the Geneva Conventions. 

In fact, this legislation before us would expand the eligibility of judicial review over that provided in current law. It 
would expand it, not contract it, not remain the same. It would actually expand it. I urge my colleagues to vote for this 
bill. 

Mr. CONYERS . Mr. Speaker, before yielding to the gentlewoman from California, I would just like to respond to 
the comments that I have heard. 
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Never before has a President of the United States had the exclusive power to interpret the Geneva Conventions and 
publish what he has interpreted in the Record. And never before has a President had the power to eliminate judicial re-
view of executive acts as significant as detention and domestic surveillance. And that can't be squared with the princi-
ples of transparency and the rule of law.  [*H7548]  

I would refer all of my colleagues to 62 professors of law, not lawyers, professors of law, who have explained why 
section 83 and section 6 are very problematic and are going to lead us right back into the court, because for 5 long years 
after the 9/11 tragedy, not a single detainee has been brought to justice because this administration insists on unilaterally 
pursuing secret, unconstitutional strategies that cannot pass judicial muster. 

I yield 2 minutes to the gentlewoman from California (Ms. Zoe Lofgren), member of the Judiciary Committee. 

Ms. ZOE LOFGREN of California . Mr. Speaker, it was clear from the beginning that the executive branch lacked 
the authority to create courts without the Congress passing laws to provide for them, so it is important and proper that 
Congress create courts so that terrorist suspects can be swiftly tried, found guilty, and be punished. Unfortunately, this 
bill will not accomplish that. 

Others have spoken well about the deficiencies in the definition of who may be incarcerated without charge forever, 
but I want to particularly object to the provisions suspending habeas corpus. 

America is a proud free Nation because we are a Nation of laws, not men. Key to the rule of law is the brilliant 
system of checks and balances created by the Founding Fathers. This bill dumps the checks and balances by asserting 
that the courts cannot review the actions of the executive branch. 

While poorly crafted rules are included in the bill, rules without remedies are not real rules. Not only is it unwise, it 
is mostly unconstitutional. And instead of allowing for swift prosecution and punishment, enactment of this bill into law 
will lead to years of further legal wrangling. 

We all took an oath to defend and uphold the Constitution of the United States, and here is what article I, section 9 
says: "the privilege of the writ of habeas corpus shall not be suspended unless when in cases of rebellion or invasion the 
public safety may require it." 

Congress may not suspend the great writ of habeas corpus and limit the checks and balances whenever it wants to. 
Congress may do so only in cases of rebellion and invasion, neither of which is present today. Nine distinguished retired 
justices have written to bring this to our attention. 

I include their letter for the Record. 

To Members of Congress: The undersigned retired federal judges write to express our deep concern about the law-
fulness of Section 6 of the proposed Military Commissions Act of 2006 ("MCA"). The MCA threatens to strip the fed-
eral courts of jurisdiction to test the lawfulness of Executive detention at the Guantanamo Bay Naval Station and else-
where outside the United States. Section 6 applies "to all cases, without exception, pending on or after the date of the 
enactment of [the MCA] which relate to any aspect of the detention, treatment, or trial of an alien detained outside of 
the United States . . . since September 11, 2001." 

We applaud Congress for taking action establishing procedures to try individuals for war crimes and, in particular, 
Senator Warner, Senator Graham, and others for ensuring that those procedures prohibit the use of secret evidence and 
evidence gained by coercion. Revoking habeas corpus, however, creates the perverse incentive of allowing individuals 
to be detained indefinitely on that very basis by stripping the federal courts of their historic inquiry into the lawfulness 
of a prisoner's confinement. 

More than two years ago, the United States Supreme Court ruled in Rasul v. Bush, 542 U. S. 466 (2004), that de-
tainees at Guantanamo have the right to challenge their detention in federal court by habeas corpus. Last December, 
Congress passed the Detainee Treatment Act, eliminating jurisdiction over future habeas petitions filed by prisoners at 
Guantanamo, but expressly preserving existing jurisdiction over pending cases. In June, the Supreme Court affirmed in 
Hamdan v. Rumsfeld, 126 S. Ct. 2749 (2006), that the federal courts have the power to hear those pending cases. These 
cases should be heard by the federal courts for the reasons that follow. 

The habeas petitions ask whether there is a sufficient factual and legal basis for a prisoner's detention. This inquiry 
is at once simple and momentous. Simple because it is an easy matter for judges to make this determination_federal 
judges have been doing this every day, in every courtroom in the country, since this Nation's founding. Momentous be-
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cause it safeguards the most hallowed judicial role in our constitutional democracy_ensuring that no man is imprisoned 
unlawfully. Without habeas, federal courts will lose the power to conduct this inquiry. 

We are told this legislation is important to the ineffable demands of national security, and that permitting the courts 
to play their traditional role will somehow undermine the military's effort in fighting terrorism. But this concern is sim-
ply misplaced. For decades, federal courts have successfully managed both civil and criminal cases involving classified 
and top secret information. Invariably, those cases were resolved fairly and expeditiously, without compromising the 
interests of this country. The habeas statute and rules provide federal judges ample tools for controlling and safeguard-
ing the flow of information in court, and we are confident that Guantanamo detainee cases can be handled under exist-
ing procedures. 

Furthermore, depriving the courts of habeas jurisdiction will jeopardize the Judiciary's ability to ensure that Execu-
tive detentions are not grounded on torture or other abuse. Senator John McCain and others have rightly insisted that the 
proposed military commissions established to try terror suspects of war crimes must not be permitted to rely on evi-
dence secured by unlawful coercion. But stripping district courts of habeas jurisdiction would undermine this goal by 
permitting the Executive to detain without trial based on the same coerced evidence. 

Finally, eliminating habeas jurisdiction would raise serious concerns under the Suspension Clause of the Constitu-
tion. The writ has been suspended only four times in our Nation's history, and never under circumstances like the pre-
sent. Congress cannot suspend the writ at wi1l, even during wartime, but only in "Cases of Rebellion or Invasion [when] 
the public safety may require it." U.S. Const. art. I, 9, cl. 2. Congress would thus be skating on thin constitutional ice in 
depriving the federal courts of their power to hear the cases of Guantanamo detainees. At a minimum, Section 6 would 
guarantee that these cass would be mired in protracted litigation for years to come. If one goal of the provision is to 
bring these cases to a speedy conclusion, we can assure you from our considerable experience that eliminating habeas 
would be counterproductive. 

For two hundred years, the federal judiciary has maintained Chief Justice Marshall's solemn admonition that ours is 
a government of laws, and not of men. The proposed legislation imperils this proud history by abandoning the Great 
Writ to the siren call of military necessity. We urge you to remove the provision stripping habeas jurisdiction from the 
proposed Military Commissions Act of 2006 and to reject any legislation that deprives the federal courts of habeas ju-
risdiction over pending Guantanamo detainee cases. 

Respectfully, 

Judge John J. Gibbons, U.S. Court of Appeals for the Third Circuit (1969-1987), Chief Judge of the U.S. Court of 
Appeals for the Third Circuit (1987-1990). 

Judge Shirley M. Hufstedler, U.S. Court of Appeals for the Ninth Circuit (1968-1979). 

Judge Nathaniel R. Jones, U.S. Court of Appeals for the Sixth Circuit (1979-2002). 

Judge Timothy K. Lewis, U.S. District Court, Western District of Pennsylvania (1991-1992), U.S. Court of Appeals 
for the Third Circuit (1992-1999). 

Judge William A. Norris, U.S. Court of Appeals for the Ninth Circuit (1980-1997). 

Judge George C. Pratt, U.S. District Court, Eastern District of New York (1976-1982), U.S. Court of Appeals for 
the Second Circuit (1982-1995). 

Judge H. Lee Sarokin, U.S. District Court for the District of New Jersey (1979-1994), U.S. Court of Appeals for the 
Third Circuit (1994-1996). 

William S. Sessions, U.S. District Court, Western District of Texas (1974-1980), Chief Judge of the U.S. District 
Court, Western District of Texas (1980-1987). 

Judge Patricia M. Wald, U.S. Court of Appeals for District of Columbia Circuit (1979-1999), Chief Judge of the 
U.S. Court of Appea]s for District of Columbia Circuit (1986-1991). 

We should be pulling together as a country to track down these terrorists and bring them to justice instead of facing 
this unconstitutional and divisive measure that was brought before us as part of a political agenda with an eye on the 
midterm elections, instead of a bill that would unify us as part of an American agenda with an eye to the continued 
greatness and security of our country. 
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Mr. SENSENBRENNER . Mr. Speaker, I yield myself 30 seconds. 

Mr. Speaker, I am afraid that my friends on the other side of the aisle aren't listening. There are two types of habeas 
corpus: one is the constitutional great writ. We are not talking about that here. We can't suspend that. That is in the 
Constitution, and we can't suspend that by law. 

The other is statutory habeas corpus, which has been redefined time and time again by the Congress. That is what 
we are talking about here, and we have the constitutional power to redefine it. 

I yield 4 minutes to the gentleman from Iowa (Mr. King). 

Mr. KING of Iowa . Mr. Speaker, I thank the chairman for 6 powerful years leading the Judiciary Committee.  
[*H7549]  

The Supreme Court created a mess and hurt the Global War on Terror with its unnecessary and unconstitutional 
opinion in the Hamdan case. The Supreme Court had no authority to hear the Hamdan case. The Detainee Treatment 
Act gave the Court of Appeals for the District of Columbia Circuit exclusive jurisdiction over the validity of any final 
decision of an enemy combatant status review tribunal. The Supreme Court in Hamdan v. Rumsfeld ignored the provi-
sion of the DTA and a longstanding line of its own precedents which stood for the principle that Congress can limit ju-
risdiction in pending as well as future cases. 

The DTA provided that: no court, justice, or judge shall have jurisdiction to hear or consider an application for a 
writ of habeas corpus filed by or on behalf of an alien detained by the Department of Defense at Guantanamo Bay. 

The plain language of this statute clearly applies to cases pending at the date of enactment. The Supreme Court 
should have reached this conclusion, relying on their own precedent, but they failed to do so. In response, this legisla-
tion, H.R. 6166, has been carefully drafted so that the Court can fully understand that it applies to both pending and 
later filed cases. It was not necessary for Congress to be so specific, but in order that the Court will not make the same 
mistake twice, Congress has carefully chosen the language "pending on or filed after the date of enactment" in section 5 
of this legislation. 

In his dissent in Hamdan v. Rumsfeld, Justice Scalia reminded the majority that they failed to cite a single case 
where such a jurisdiction limitation provision was denied immediate effect in pending cases. I agree with his opinion 
that the cases granting such immediate effect are legion. 

The Court's opinion has had yet another fatal flaw. In order to apply the Geneva Conventions, the Court decided on 
its own that the Global War on Terror was not of international character. I cannot imagine that even the majority on the 
Court believed their own opinion. The Global War on Terror can in no way be characterized as a mere civil war. It is a 
war between Western Civilization and militant Islamic fascists from all around the world. It does not take place only in 
legislation. 
  
                   Announcement by the Speaker Pro Tempore 

The SPEAKER pro tempore (Mr. Simpson). The Chair notes a disturbance in the gallery in violation of the rules of 
the House and directs the Sergeant at Arms to restore order. 

The Chair recognizes the gentleman from Iowa. 

Mr. KING of Iowa. It is a war between Western Civilization and militant Islamic fascists from all around the Mus-
lim world. It does not take place only in one nation. Global is international. 

The Court decided the conclusion they desired and then shoehorned their decision to fit a preferred result, substi-
tuting their judgment for the constitutional judgment of Congress and of our Commander in Chief. And that was during 
a time of war. By doing this, the Supreme Court's majority in Hamdan further undermined our Constitution which relies 
on the separation of powers. 

The unconstitutional intervention by the Supreme Court in Hamdan could have been handled by Congress and the 
President in another way. Under article III, section 2, Congress could have reasserted our clearly defined authority to 
limit the jurisdiction of the Supreme Court and to grant jurisdiction to any inferior court of our choosing, as expressed 
in the very plain language of the Detainee Treatment Act. 
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If we had not been a Nation at war, a Nation urgently concerned about protecting our citizens from attack, Congress 
may well have advised the Court of their unconstitutional intervention and the Court's obstruction of the ability of the 
Commander in Chief to protect America from our enemies and ignored the Court's decision. The necessities of war won 
out over the separation of powers, and for the first time the Supreme Court has engaged in setting parameters in war 
fighting beyond our national borders. 

Because of our national security, Congress and the President jumped through a series of hoops set by the Court, 
rather than carry on a protracted power struggle over the Constitution with the Court. But, Mr. Speaker, Congress con-
cedes no power to the Court not defined in the Constitution or specified by statute. 

Mr. CONYERS . Mr. Speaker, I now yield 2 1/2 minutes to the gentleman from Virginia, a member of the Judici-
ary Committee, Mr. Scott. 

Mr. SCOTT of Virginia . Mr. Speaker, I thank the gentleman for yielding. 

Mr. Speaker, while I support the efforts to establish a system of military commissions as required by the Supreme 
Court's decision in the Hamdan case, I am disappointed that a bill of this magnitude is being considered under a closed 
rule and without assurances that traditional notions of due process, judicial independence, and full compliance with the 
Geneva Conventions will be in the bill. 

One of the most egregious problems of this bill is the creation of a presumption in favor of admitting coerced evi-
dence, along with the continued insistence that a person can be fairly convicted using secret evidence. Another problem 
with the bill is it strips jurisdictions of civil courts from hearing cases involving plaintiffs who seek redress for viola-
tions of the torture provisions of the Geneva Conventions. This bill actually retroactively applies new standards. Now, 
whether this review of the habeas corpus as statutory or constitutional, it is a good idea; and it is the only way anybody 
can get a hearing on whether or not they have been tortured by the United States. 

Moreover, the only automatic right of appeal would be to an entirely new appellate court of military commission 
review, with all of the judges appointed by and in the chain of command of the Secretary of Defense. In addition, the 
Secretary of Defense would be granted wide latitude to depart without judicial scrutiny from the rules and detainee pro-
tections the legislation purports to create. It would allow him to do so whenever he deems it practicable or consistent 
with military or intelligence activities. In an extraordinary move, the bill would retroactively limit the scope of U.S. 
obligations under common article 3 more than half a century after the United States ratified the Geneva Conventions, 
and it immunizes all previous violations of the War Crimes Act and other laws against torture and inhumane treatment 
of detainees in our custody. 

This retroactive provision grants immunity to government officials and civilians, such as CIA operatives, interro-
gators, or those who may have authorized, ordered, or even participated in illegal acts of torture or abuse. 

Mr. Speaker, this is a complex bill, and it is before us on a take-it-or-leave-it basis, with no amendments. We 
should take the time to consider all of these new provisions deliberately to ensure that the legislation does not under-
mine the United States' commitment to the rule of law, the success of its fight against terrorism, and, most of all, the 
safety of our United States' servicemen and women. 

I urge my colleagues to defeat the passage of H.R. 6166. 

Mr. CONYERS . Mr. Speaker, I am proud to yield to the gentleman from California (Mr. Schiff), who has worked 
diligently on this issue, 2 minutes. 

Mr. SCHIFF . Mr. Speaker, I want to try to resolve an issue which has been debated here this afternoon about what 
the effect of this legislation is on American citizens. 

Plainly, the legislation defines "unlawful enemy combatant" as any person who materially supports someone or is 
believed to support someone engaged in hostilities against the United States. That includes American citizens. And yet 
the majority says, but, under the legislation, only aliens can be brought up before the military tribunal. That is also cor-
rect. So how do you resolve this apparent difference? 

The reality is there is no difference. Because what the bill contemplates is a two-part system of justice: one for 
those who are brought before tribunals, and one for those who may never be brought before tribunals but who are, 
nonetheless, detained as unlawful enemy combatants. Because this bill contemplates that people will be detained, 
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whether it is in a secret CIA prison or elsewhere, and perhaps never brought before a tribunal; and there is nothing in 
this legislation that prohibits the detention of an American indefinitely, never brought before a tribunal.  [*H7550]  

Now the majority says, we don't do away with the habeas rights of Americans, writ large or writ small. If that is the 
case, why don't we say that in this legislation, that an American detained as an unlawful enemy combatant has the right 
of habeas corpus? The reason we don't say it in this bill is because the administration has consistently taken the position 
that those detained, including Americans, as unlawful enemy combatants do not have the right of habeas corpus to seek 
redress in courts and have fought that already in court. 

So where does that leave us in the war of ideas? We have an enemy that has nothing to offer in the war of ideas. We 
have everything to offer. But when we undermine the idea of what it is to be an American, the idea of this country, by 
saying that we will water down the rule of law, that we will have a separate system of justice or no system of justice, for 
those who are declared unlawful combatants will have no right to court redress, that is a setback in the war of ideas. 

Mr. CONYERS . Mr. Speaker, I am pleased to yield to the gentleman from New York (Mr. Nadler), a distinguished 
member of the Committee on the Judiciary, 2 minutes. 

Mr. NADLER . Mr. Speaker, this is how a Nation loses its moral compass, its identity, its values and, ultimately, its 
freedom to fear. 

It is ironic that the people who use the word "freedom" with reckless abandon, in everything from fries to a global 
vision, should come before the American people advocating the suspension of habeas corpus, secret star chamber tribu-
nals, unlimited detention without review, and, yes, torture. 

Yes, we must be vigilant to protect our safety. But we must not allow the honor and values of our Nation to be 
permanently stained by this detestable legislation. It is beneath us. It is not what we stand for. 

There are many infamies in this bill, as others have pointed out. I will concentrate on just one. 

This bill would allow the President, or any future President, to grab someone off a street corner in the United States, 
or anywhere else in the world, and hold them forever without any court review, without having to charge them, without 
ever having to justify their imprisonment to anyone. 

This bill is flatly unconstitutional, for it repeals the great writ, habeas corpus; not, Mr. Sensenbrenner, a statutory 
writ, the statutory great writ. 

Turn to page 93, "No court, justice, or judge shall have jurisdiction to hear or consider an application for writ of 
habeas corpus filed by or on behalf of an alien detained by the United States who has been determined by the United 
States to have been properly detained as an enemy combatant or is awaiting such determination." 

"Awaiting such determination"? That says it all. Nowhere in this new law is there any time limit for making this 
determination. In fact, it could be never. 

We are told that these procedures are only for those the President has called "the worst of the worst." How do we 
know they are the worst of the worst? Because the President says so. And the President and Federal bureaucrats, as we 
all know, never make mistakes. 

Some people held as unlawful enemy combatants may be put before a military tribunal, but they need not be. They 
can be held forever without a hearing, without a military tribunal. 

So let's review. The government can snatch anyone who is not a U.S. citizens anywhere in the world, including on 
the streets of this city, whether or not they are actually doing anything, and detain them in jail forever, out of reach of 
our Constitution, our laws or our courts. 

We rebelled against King George, III, for far less infringements on liberty than this 200 years ago, but we seem to 
have forgotten. This bill makes the President a dictator for when someone can order people jailed forever without being 
subject to any judicial review. That is dictatorial power. The President wants to exist in a law-free zone. He does not 
want to be bound by the law of war or our treaty obligations. He does not want to answer to the Constitution, to the 
Congress or to the courts. 

Mr. Speaker, rarely in the life of a Nation is the question so stark: Are we going to rush this complete repudiation of 
what we stand for through the Congress? I hope we are better than that. 
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Mr. CONYERS . Mr. Speaker, I yield to the gentleman from Maryland (Mr. Van Hollen), an excellent member of 
the Committee on the Judiciary, 2 minutes. 

Mr. VAN HOLLEN . Mr. Speaker, we now know what the administration wanted to hide from the American peo-
ple: that the consensus view of all 16 intelligence agencies is that the Iraq war has made the overall terrorism problem 
worse, not better; that it has fueled the jihadist movement and made us less safe, and not more safe. 

The Bush administration was wrong about weapons of mass destruction. They were wrong about alleged collabora-
tion between al Qaeda and Saddam Hussein, and they are wrong about this bill. 

This bill will weaken, not strengthen, our national security. They are wrong because this bill will place our troops in 
Iraq and elsewhere around the world in greater danger of torture, both today and in future conflicts. They are wrong 
because this bill will further erode our already tarnished credibility and moral standing around the world. 

Let us always remember that our strength flows not only from the force of our military but from the power of our 
example. And they are wrong because we have learned the hard way that information extracted through torture and ex-
treme coercion can be unreliable. 

Remember when Secretary Powell at the United Nations told the world that Saddam Hussein had mobile bioweap-
ons labs? That information came from a person that we turned over to Egypt who was tortured, and the CIA has since 
acknowledged that information was false, and yet that was important information that was used as part of our argument 
to go to war in Iraq. 

This is a defining moment for our Congress and our country. It will define who we are as a people and what we 
stand for, and yet it gives the President too much of a blank check to unilaterally decide that answer for all of us. It 
gives the President the authority to unilaterally define what constitutes specific acts of torture. It gives the President the 
authority to unilaterally decide who can be detained as an enemy combatant, including American citizens, and, therefore, 
send them into a legal limbo. 

Mr. Speaker, when we take very important decisions in the name of the American people, we better get it right. 
This bill gets it wrong. 

Mr. CONYERS . Mr. Speaker, I include for the Record a letter dated September 27 from the American Civil Liber-
ties Union and 41 other organizations. 
  
                             September 27, 2006. 

Dear Representative: We are writing to strongly encourage you to reject the "compromise" Military Commissions 
Act of 2006 and to vote no on final passage of the bill. More than anything else, the bill compromises America's com-
mitment to fairness and the rule of law. 

For the last five years the United States has repeatedly operated in a manner that betrays our Nation's commitment 
to law. The U.S. has held prisoners in secret prisons without any due process or even access to the Red Cross and has 
placed other prisoners in Guantanamo Bay in a transparent effort to avoid judicial oversight and the application of U.S. 
treaty obligations. The Federal government has operated under legal theories which dozens of former senior officers 
have warned endanger U.S. personnel in the field and has produced legal interpretations of the meaning of "torture" and 
"cruel, inhuman and degrading" treatment which had to be abandoned when revealed to the public. Interrogation prac-
tices were approved by the Department of Defense which former Bush Administration appointee and General Counsel 
of the Navy Alberto Mora described as "clearly abusive, and . . . clearly contrary to everything we were ever taught 
about American values." According to media reports the CIA has used a variety of interrogation techniques which the 
United States has previously prosecuted as war crimes and routinely denounces as torture when they are used by other 
governments. 

Instead of finally coming to grips with this situation and creating a framework for detaining, interrogating and 
prosecuting alleged terrorists which comports with the best traditions of American justice, the proposed legislation will 
mostly perpetuate the current problems. Worse, it would seek to eliminate any accountability for violations of the law in 
the past and prevent future judicial oversight. While we appreciate the efforts various members of Congress have made 
to address these problems, the "compromise" falls far short of an acceptable outcome.  [*H7551]  

The serious problems with this legislation are many and this letter will not attempt to catalogue them all. Indeed, 
because the legislation has only just been made available, many of the serious flaws in this long, complex bill are only 
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now coming to light. For instance, the bill contains a new, very expansive definition of enemy combatant. This defini-
tion violates traditional understandings of the laws of war and runs directly counter to President Bush's pledge to de-
velop a common understanding of such issues with U.S. allies. Because the proposed definition of combatant is so 
broad, the language may also have potential consequences for U.S. civilians. For instance, it may mean that adversaries 
of the United States will use the definition to define civilian employees and contractors providing support to U.S. com-
bat forces, such as providing food, to be "combatants" and therefore legitimate subjects for attack. Yet, there has been 
no opportunity to consider and debate the implications of this definition, or other parts of the bill such as the definitions 
of rape and sexual abuse. 

We strongly oppose the provisions in the bill that strip individuals who are detained by the United States of the 
ability to challenge the factual and legal basis of their detention. Habeas corpus is necessary to avoid wrongful depriva-
tions of liberty and to ensure that executive detentions are not grounded in torture or other abuse. 

We are deeply concerned that many provisions in the bill will cast serious doubt on the fairness of the military 
commission proceedings and undermine the credibility of the convictions as a result. For instance, we are deeply con-
cerned about the provisions that permit the use of evidence obtained through coercion. Provisions in the bill which pur-
port to permit a defendant to see all of the evidence against him also appear to contain serious flaws. 

We believe that any good faith interpretation of the definitions of "cruel, inhuman and degrading" treatment in the 
bill would prohibit abusive interrogation techniques such as waterboarding, hypothermia, prolonged sleep deprivation, 
stress positions, assaults, threats and other similar techniques because they clearly cause serious mental and physical 
suffering. However, given the history of the last few years we also believe that the Congress must take additional steps 
to remove any chance that the provisions of the bill could be exploited to justify using these and similar techniques in 
the future. 

Again, this letter is not an attempt to catalogue all of the flaws in the legislation. There is no reason why this legis-
lation needs to be rushed to passage. In particular, there is no substantive reason why this legislation should be pack-
aged together with legislation unrelated to military commissions or interrogation in an effort to rush the bill through the 
Congress. Trials of the alleged "high value" detainees are reportedly years away from beginning. We urge the Congress 
to take more time to consider the implications of this legislation for the safety of American personnel, for U.S. efforts to 
build strong alliances in the effort to defeat terrorists and for the traditional U.S. commitment to the rule of law. Unless 
these serious problems are corrected, we urge you to vote no. 

Sincerely, 

Physicians for Human Rights. 

Center for National Security Studies. 

Amnesty International USA. 

Human Rights Watch. 

Human Rights First. 

American Civil Liberties Union. 

Open Society Policy Center. 

Center for American Progress Action Fund. 

The Episcopal Church. 

Jewish Council for Public Affairs. 

National Religious Campaign Against Torture. 

Presbyterian Church (USA), Washington Office. 

Friends Committee on Nat'l Legislation. 

Maine Council of Churches. 

Pennsylvania Council of Churches. 
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Wisconsin Council of Churches. 

Brennan Center for Justice at NYU Law School. 

Center for Constitutional Rights. 

Robert F. Kennedy Memorial Center for Human Rights. 

The Bill of Rights Defense Committee. 

Unitarian Universalist Service Committee. 

Leadership Conference of Women Religious. 

Center for Human Rights and Global Justice, NYU School of Law. 

The Shalom Center. 

Washington Region Religious Campaign Against Torture. 

The Center for Justice and Accountability. 

Center of Concern. 

Justice, Peace & Integrity of Creation Missionary Oblates. 

Rabbis for Human Rights_North America. 

Humanist Chaplaincy at Harvard University. 

No2Torture. 

Maryland Christians for Justice and Peace. 

American Library Association. 

Churches Center for Theology and Public Policy. 

Disciples Justice Action Network (Disciples of Christ). 

Equal Partners in Faith. 

Christians for Justice Action (United Church of Christ). 

Reclaiming the Prophetic Voice. 

Baptist Peace Fellowship of North America. 

Pax Christi USA: National Catholic Peace Movement. 

Fellowship of Reconciliation. 

Maryknoll Office for Global Concerns. 

Mr. Speaker, I turn now to the gentleman from Massachusetts (Mr. Frank), a former member of the committee, 1 
minute. 

Mr. FRANK of Massachusetts . Mr. Speaker, I understand the lack of compassion for terrorists. I share much of it. 
But this is not about terrorists. This is about people accused of terrorism. And there may be human realms where infal-
libility is a valid concept, not in the arresting of people and certainly not when this is done in the fog of war. 

Have we not had enough examples of error, of people like the recent case, to our embarrassment, of a man sent to 
Syria to be tortured by the United States wrongly; of Captain Yee; of Mr. Mayfield in Oregon? 

Have we not had enough examples of error to understand that you need to give people accused of this terrible crime 
a way to prove that the accusations were not true? That is what is at risk here. 

I believe that the law enforcement people of America and the Armed Forces of America are the good guys. But 
they are not the perfect guys. They are not people who don't make mistakes, particularly acting as they do under stress. 
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It is a terrible thing to contemplate that this bill will allow people to be locked up indefinitely with no chance to 
prove that they were locked up in error. We should not do it. 

Mr. CONYERS . Mr. Speaker, I yield myself the balance of my time. 

The last reason for the many that have been brought forward as to why this legislation is dangerous and unwise is 
that it endangers our troops because it has the effect of lowering the standards set forth in the Geneva Conventions. By 
allowing the President to unilaterally interpret the Geneva Conventions and then exempting his interpretations from any 
scrutiny, we are creating a massive loophole to this time-honored treaty and endangering our own troops. 

As the head of Army intelligence, Lieutenant General Kimmons warned us, no good intelligence is going to come 
from abusive practices. I think history tells us that. And if you don't believe him, just ask Maher Arar, an innocent Ca-
nadian national, who was sent by our Nation, I am sorry to report, to Syria where he was tortured. 

This legislation decimates separation of powers by retroactively cutting off habeas corpus. Let us not approve this 
legislation in the House of Representatives this evening. 

Mr. Speaker, I yield back the balance of my time. 

Mr. SENSENBRENNER . Mr. Speaker, I yield myself 3 minutes, and I would like to make a couple of points. 

First of all, this legislation has to be read in conjunction with the Detainee Treatment Act which was signed into 
law last year. That law provides for a procedure to review whether or not someone is properly detained as an enemy 
combatant. So the business of indefinite detention is a red herring. 

Secondly, this legislation itself creates a number of new rights for detainees and people who are tried before mili-
tary commissions. Let me enumerate them. There are 26 new rights: 

A right to counsel provided by the government at trial and throughout appellate proceedings; an impartial judge; the 
presumption of innocence; standard of proof is beyond a reasonable doubt. 

The right to be informed of the charges against the defendant as soon as practicable. 

The right to service of charges sufficiently in advance of trial to prepare a defense. 

The right to reasonable continuances. 

The right to peremptorily challenge members of the commission. That is something nobody has in the United States 
against a Federal judge. 

Witnesses must testify under oath and counsel, and members of the military commission must take an oath. 

The right to enter a plea of not guilty. 

The right to obtain witnesses and other evidence. 

The right to exculpatory evidence as soon as practicable. 

The right to be present in court, with the exception of certain classified evidence involving national security, pres-
ervation of safety or preventing disruption of proceedings.  [*H7552]  

The right to a public trial, except for national security or physical safety issues. 

The right to have any finding or sentences announced as soon as determined. 

The right against compulsory self-incrimination. 

The right against double jeopardy. 

The defense of lack of mental responsibility. 

Voting by members of the military commission by secret written ballot. 

Prohibition against unlawful command influence towards members of the commission, counsel, and military judg-
ments. 

Two-thirds vote of members is required for conviction, three-quarters is required for sentence to life or over 10 
years, and unanimous verdict is required for the death penalty. 
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Verbatim authenticated record of trial. 

Cruel and unusual punishment is prohibited. 

Treatment and discipline during confinement the same as afforded to prisoners in U.S. domestic courts. 

The right to review the full factual record by the convening authority, and the right to at least two appeals, includ-
ing two in article 3 in Federal appellate court. That is one more appeal than the Constitution gives United States citi-
zens. 

So what's the beef? There are 26 more rights that are created in this legislation. Vote down the legislation, you vote 
down all of these new rights. 

Mr. Speaker, at this time I yield the balance of my time to the gentleman from California (Mr. Hunter) and ask 
unanimous consent that he be permitted to yield portions of that time as he sees fit. 

The SPEAKER pro tempore. Is there objection to the request of the gentleman from Wisconsin? 

There was no objection. 

The SPEAKER pro tempore. The gentleman from California has 3 1/2 minutes remaining. 

Mr. HUNTER . Mr. Speaker, I yield myself 2 1/2 minutes. 

Mr. Speaker, I want to thank all my colleagues on both sides of this debate. 

This great Nation, this shining city on a hill, was attacked on 9/11. We undertook aggressive action against the ter-
rorists who attacked us. We killed a lot of them. We found them in places where they never thought we would find them, 
in caves at 10,000-foot elevation mountain ranges, in deserts, in cities, and we captured some of them. And some of 
those who designed the attack against the United States and New York and Pennsylvania and Washington have been 
captured. And they are now in Guantanamo or going to Guantanamo. And the Supreme Court of the United States has 
charged this body with building a system with which to prosecute these terrorists, and we are responding with that sys-
tem. 

Now, I would say to those who say that this is not fair, that we haven't given them enough rights, I think we have 
given them plenty. We have enumerated those. The chairman of the Judiciary Committee went over many basic rights. 
But the world is going to see these trials. And as I watch these defendants, these people, including those who designed 
the attack on 9/11, being presumed innocent; being given lawyers by the United States; being set against a standard of 
proof beyond a reasonable doubt; being protected against self-incrimination; being given the right to exculpatory evi-
dence; being given the right to two appeals, not one appeal, as the minority had in the initial markup coming out of the 
Armed Services Committee, the American people will have an opportunity to see whether or not they think that the al-
leged terrorists have been given enough rights. So let's do what the Supreme Court asked us to do. 

We have put together an excellent product. It is agreed on. It will be introduced shortly in the U.S. Senate. For 
those who say they want to see the product of Mr. Warner and Mr. McCain and Mr. Graham, they have had a great deal 
of input into this, and they will be introducing this piece of legislation in the other body. So let's get on with this. It is 
our duty to pass this bill, to construct this system, construct this court, and bring justice before the eyes of the widows 
and orphans of 9/11, our fellow citizens, and the world. Let's do it. 

Mr. Speaker, I yield the balance of my time to the majority leader, Mr. Boehner. 

Mr. BOEHNER . Mr. Speaker, let me thank my colleague for yielding. 

We all know that in the years since 9/11 we have been focused on one vital goal, and that is stopping terrorist at-
tacks before they happen. 

I want to commend Chairman Hunter and Chairman Sensenbrenner for their work on this piece of legislation. I 
think we all know that to stop terrorist attacks before they happen, we need to be able to interrogate terrorist suspects, 
find out what they know, and put them on trial. 

After 9/11, President Bush vowed to devote his Presidency to protecting the American people, and he vowed to use 
every tool at his disposal under the law to fight the terrorists and attack them before they attack us. 
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If we are serious about stopping terrorist attacks before they happen, the ability to extract information from terrorist 
suspects and put them on trial is essential. 

President Bush put together a system to accomplish these goals after 9/11. We have captured some of the world's 
most dangerous terrorists. But now our efforts are on hold because of a Supreme Court decision in June and that without 
congressional authorization, the Federal Government lacks the authority to use military tribunals for these suspected 
terrorists. 

In the wake of this Court decision, Congress has a choice. We can do nothing and allow the terrorists in U.S. cus-
tody to go free or to go into a trial meant for American civilians; or we can authorize tribunals for terrorists, find out 
what they know, and bring them to justice. 

This bill will allow us to continue to gather important intelligence information from foreign terrorists caught in bat-
tle or caught while plotting attacks on America. As President Bush has said, the information we have learned from cap-
tured terrorists "has helped us to take potential mass murderers off the streets before they were able to kill us." 

We know these interrogations have provided invaluable intelligence information that has thwarted terrorist attacks 
and has saved American lives. This bill allows Congress to draw the parameters for detaining and bringing to justice 
terrorists like Khalid Sheikh Mohammed, the driving force behind the terrorist attacks of September 11. The bill will 
provide clear guidance for Americans who are interrogating the terrorist suspects on behalf of our country. It will pre-
serve this crucial program while meeting our commitments and obligations under the Geneva Conventions. It will also 
help us meet a 9/11 Commission recommendation that America develop a common coalition approach toward the de-
tention and humane treatment of captured terrorists. 

We recognize military tribunals play a critical role in helping us fight the global war on terror, and we will give 
these tools to our President as he fights to help keep all of us safe. 

But the real question today is, what will my colleagues, my Democrat colleagues, do when it comes to this vote to-
day? 

Virtually every time the President asks Congress for the tools he needs to stop terrorist attacks, a majority of my 
Democrat friends have said "no." Democrats by and large voted "no" on establishing the Department of Homeland Se-
curity in July of 2002. 

A majority of Democrats voted "no" on additional funds to respond to the attacks of September 11 and bolster 
homeland security efforts in May of 2002. The majority of the Democrats voted "yes" to deny funding for law enforce-
ment to carry out provisions of the PATRIOT Act in July of 2004. And a majority of Democrats voted "no" on the 
REAL ID Act, which makes it difficult for terrorists to travel freely throughout the United States, in February of 2005. 
And Democrats voted "no" on reauthorizing the PATRIOT Act, and gloated about killing it, in December of 2005. 

And more recently, many Democrats voted against a resolution condemning the illegal leaks of classified intelli-
gence information that could impair our fight against terrorism. Democrats voted "no" in the Judiciary Committee 
against allowing the terrorist surveillance program to go forward. And the  [*H7553]  
Democrats in the Judiciary Committee voted "no" on this bill as well. 

So the question is, will my Democrat friends work with Republicans to preserve this crucial program or oppose 
giving the President the tools that he needs to protect the American people? Will my Democrat friends work with Re-
publicans to give the President the tools he needs to continue to stop terrorist attacks before they happen, or will they 
vote to force him to fight the terrorists with one arm tied behind his back? 

Now, I do not, and will never, question the integrity or the patriotism of my colleagues on the other side of the aisle. 
This is about giving our President the tools he needs to wage war against terrorists who are trying to kill us. And I hope 
that we will stand together this week and vote to give our President the tools that we need to fight and win in our war 
against terrorists all over the world. 

Mr. BLUMENAUER . Mr. Speaker, I am disappointed and perplexed that the administration and the Republican 
leadership refuse to provide meaningful legislation dealing with suspected terrorists and instead attempt to repeat the 
mistakes of the past. H.R. 6166, the Military Commissions Act, does nothing for our security and attempts to add le-
gitimacy to the current improper actions of the Bush administration. 
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By not adhering to the strictest standards when putting suspected terrorists on trial, we run the risk of punishing in-
nocent people who could simply have been in the wrong place at the wrong time. It is now widely known that poten-
tially hundreds of inmates in Guantanamo Bay may in fact have had nothing to do with terrorism, If we accept this leg-
islation to be the new law of the land, we will be skirting our moral responsibility to be vigorous in our pursuit of ter-
rorists while remaining just in our cause, 

This administration has repeatedly shown that it will make the wrong judgments and has repeatedly crossed the line 
while never acknowledging its own mistakes. Rather than stepping back to address the flaws that resulted in the Su-
preme Court's "Hamdan vs, Rumsfeld" decision, the administration and the Republican Majority continue to charge 
forward with more of the same. Congress can and must do better. 

Mr. SHAYS . Mr. Speaker, although I have some reservations, I support this legislation and appreciate it being 
brought up for consideration. 

On June 29, 2006, the Supreme Court ruled 5-3 in the case of Hamdan v. Rumsfeld that the Bush administration 
lacked the authority to take the "extraordinary measure" of scheduling special military trials for inmates, in which de-
fendants have fewer legal protections than in civilian U.S. courts. Supreme Court Justice John Paul Stevens recom-
mended Congress authorize a trial system closely based on our military's court-martial process. I am pleased that is 
what we are doing today. 

It is a testament to our system of government that the highest court has given us guidance in properly administering 
justice to these terrorism suspects. We should bring detainees to trial with protections similar to military courts. This 
will guarantee the trials are honest, fair and impartiaI and that justice is done. 

I recognize there are certain areas in which the tribunal system we are authorizing must deviate from a traditional 
court-martial and in my judgment this bill handles those differences in a fair and just manner. 

On September 19, 2006, along with several of my Republican colleagues, I wrote to Majority Leader Boehner urg-
ing him to bring a bill to the floor that ensures the United States remains fully committed to the Geneva Convention. In 
our judgment, the bill considered by the Senate Armed Services Committee was a good bill, and I am grateful the bill 
before the House was modified to closely reflect the provisions in the Senate. 

The legislation could have be more explicit in stating the so-called enhanced or harsh techniques that have been 
implemented in the past by the CIA may not be used under any U.S. law or order. The bill provides the President with 
some latitude to define what techniques may be used in accordance with the prohibition against cruel, inhuman and de-
grading treatment. 

When I read the language in this bill_and specifically the definitions of cruel, inhumane and degrading treatment_I 
believe any reasonable person would conclude that all of those techniques would still be criminal offenses under the 
War Crimes Act because they clearly cause "serious mental and physical suffering." 

I am also concerned about the bill's definition of rape, and of sexual assault or abuse under a section delineating 
what crimes may be prosecuted before military tribunals if committed by an enemy combatant or if committed by an 
American against a detainee. The narrow definition in this bill leaves out other acts, as well as the notion that sex with-
out consent is also rape, as defined by numerous state laws and federal law. 

For these reasons, I am voting for the Democrat Motion to Recommit the bill to require a reauthorization of this 
legislation and also to request expedited judicial review. 

Mr. LEVIN . Mr. Speaker, I regret that once again the Republican Leadership has chosen to stampede far-reaching 
legislation through the House without adequate debate or any opportunity for Members to offer amendments. It has 
been 5 years since the 9/11 attacks, and it is only now that Congress is taking up legislation to try and punish terrorist 
suspects. The 96-page bill before the House was negotiated in secret last weekend and only introduced less than 48 
hours ago. After waiting 5 years, can't we take even 5 days to consider a bill of this magnitude? 

This Nation's security requires that terrorists must be caught, convicted and punished, and we need a process to do 
this. It is not clear to me how the proponents of this bill can claim that they are being tough on terrorists when it is al-
most certain that this legislation will not withstand constitutional scrutiny by the Supreme Court. The bill before the 
House bars detainees from filing habeas corpus suits challenging their detention. Under the bill, a person can be labeled 
an unlawful enemy combatant and detained indefinitely with no judicial view. This will not pass constitutional muster. 
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Habeas corpus isn't about giving special rights to terrorists, as some have claimed; rather, it is about giving people who 
are accused of serious crimes an opportunity to disprove the charges against them. 

I am also concerned that this legislation gives the President the authority to reinterpret the meaning and application 
of Common Article 3 of the Geneva Conventions. Especially given the well documented abuses of prisoners held at 
Abu Ghraib and Guantanamo Bay, we need to be clear that the United States will rigorously comply with its interna-
tional obligations under the Geneva Conventions. This is important both to reinforce our Nation's moral standing in the 
world and to protect the men and women of our Armed Forces. If a U.S. soldier is held prisoner by another nation, we 
expect that they will enjoy the full protections of the Geneva Conventions, not some watered-down interpretation. 

It is the job of Congress to pass legislation to try and punish terrorists. That legislation must protect our men and 
women in uniform from erosion of the Geneva Conventions, and the legislation must be tough, fair and able to with-
stand constitutional challenge. The bill before the House meets none of these standards, and I urge my colleagues to 
reject it. Rather than rush through such a fundamentally flawed bill, the House should remain in session and do the job 
right. 

Ms. JACKSON-LEE of Texas . Mr. Speaker, I rise in strong opposition to H.R. 6166, the Military Commissions 
Act of 2006. I oppose the bill because it creates an unfair trial system for military detainees, and does almost nothing to 
curb the President's power to authorize interrogation tactics that are widely recognized as torture. 

Mr. Speaker, this so-called compromise bill, is actually nearly identical to what the administration has sought all 
along. The bill continues to allow secret evidence in trials, prohibits detainees from challenging the merits of their de-
tention in courts, and effectively allows the President to authorize the CIA to continue inhumane detention and interro-
gation. 

The Supreme Court ruled in the Hamdan v. Rumsfeld case that the President's system to try terrorist suspects is 
unlawful. All of us here and Americans everywhere want to see al Qaeda fighters tried and convicted for their crimes. 
The measure the House is considering, however, does not go far enough to ensure that military trials will be conducted 
in a fair and open fashion. For instance, the bill still allows certain classified evidence to be kept secret from defendants, 
giving them access only to evidence with large redacted portions. And it still permits certain cases under which a mili-
tary judge could allow a trial in absentia. Perhaps most egregiously, the measure actually blocks the ability of innocent 
detainees to challenge the validity of their detention in an independent judicial tribunal because the bill denies the right 
of detainees to bring a habeas corpus action. 

Mr. Speaker, habeas corpus is not "special treatment for terrorists," as proponents of the measure claim. Rather, it is 
a legal procedure that has the power to exonerate innocent detainees_not terrorists_who have been imprisoned and not 
brought to trial. Indeed, the writ of habeas corpus is the bedrock of the rule of law and traces its heritage back to the 
signing of the Magna Carta in 1215 A.D. 

Denying habeas corpus review for detainees in U.S. custody is simply another unwarranted attempt by the Execu-
tive branch to arrogate powers vested by the Constitution in the Federal judiciary. If the bill before us becomes law, the 
administration could pick and choose not only who could be tried, but could hold them in prison indefinitely with no 
possibility of judicial review.  [*H7554]  

Although the bill does not technically redefine the Geneva Conventions, the measure does nothing to curb the 
power of an executive branch, like the current one, with a track record of abusing the human rights of secret military 
detainees. The bill states that the President has the " authority to interpret the meaning and application of the Geneva 
Conventions," and could do so through executive orders. There is no question that President Bush fully intends to au-
thorize the CIA to continue what it euphemistically refers to as "alternative interrogation techniques." 

We know now that most of these interrogations using "alternative techniques" have occurred in secret "black site" 
prisons in Eastern Europe and other foreign lands in clear and direct violation of Common Article 3, which prohibits 
signatories from inflicting "cruel treatment and torture" and "humiliating and degrading treatment" upon individuals 
who are not actively engaging in combat, including soldiers who have surrendered or been arrested and become prison-
ers of war. 

The bill may technically skirt the issue of America's conduct under the Geneva Conventions. But if American per-
sonnel blithely toss aside our international treaty obligations to uphold standards in the detention and interrogation of 
wartime prisoners, America will alienate our long-time allies who are crucial partners in the fight against terrorism. If 
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America whisks people from the streets into secret detention facilities, and then uses secret evidence to convict them in 
special courts, it will do more to embolden our enemies than any extremist jihad web site ever could. 

Mr. Speaker, this is far too serious an issue to be used as a script for the mud-slinging commercials of campaign 
season. The very fact that the House is considering such legislation shows that Congress has not been exercising ade-
quate authority over an arrogant and overbearing executive branch. There is a great need for a system to try suspected 
terrorists, both for the sake of the families of the victims of the September 11 attacks and for the sake of our American 
men and women fighting overseas. But the bill before the House_despite being labeled as a "compromise"_fails to pro-
vide truly open trials and does not even allow innocent detainees to challenge their imprisonment. It is just another op-
portunity to rubber-stamp the President's ill-advised plan, and should be defeated. 

Mr. Speaker, in the final analysis, the debate today is not about the terrorists or America's enemies; it is about the 
character of our country. It is not about them; it is about us. It is not about the terrorists; it is about who we are. We are 
the United States of America. We fight hard but we fight fair. We fight to defend our families, our friends, the power-
less and unprotected. We fight to preserve our way of life and the ideas we believe in. And here is what we believe: 

We believe in equal justice under law. 

We believe in the dignity of the human being. 

We believe in fair play and square dealing. 

We believe in opportunity for all, responsibility from all, and community of all. 

We believe in personal liberty and the public interest. 

We believe in freedom of conscience and worship. 

Mr. Speaker, the Global War on Terror is not just a battle of arms, though arms we need. It is also a battle of ideas 
over how we should live. If we jettison the principles bequeathed us by our forebears to gain a temporary and fleeting 
advantage over our enemies, then we will succeed in doing something no adversary ever could do and that is to defeat 
ourselves. 

Mr. Speaker, we do not need to surrender our cherished beliefs, values, and liberties to prevail against our enemies. 
We need only conduct our affairs by the principles of honor and freedom that have made this nation the strongest, most 
powerful, and most admired nation in the history of the world. 

I urge my colleagues to reject this ill-conceived and unwise legislation. 

Mr. PAUL . Mr. Speaker, I rise in strongest opposition to this ill-conceived legislation. Once again, the House of 
Representatives is abrogating its Constitutional obligations and relinquishing its authority to the executive branch of 
government. 

Mr. Speaker, this legislation will fundamentally change our country. It will establish a system whereby the Presi-
dent of the United States can determine unilaterally that an individual is an "unlawful enemy combatant" and subject to 
detention without access to court appeal. What is most troubling is that nothing in the bill would prevent a United States 
citizen from being named an "enemy combatant" by the President and thus possibly subject to indefinite detention. 
Congress is making an enormous mistake in allowing such power to be concentrated in one person. 

Additionally, the bill gives the President the exclusive authority to interpret parts of the Geneva Convention relat-
ing to treatment of detainees, to determine what does and does not constitute a violation of that Convention. The Presi-
dent's decision on this matter would not be reviewable by either the legislative or judicial branch of government. This 
provision has implications not only for the current administration, but especially for any administration, Republican or 
Democrat, that may come to power in the future. 

This legislation eliminates habeas corpus for alien unlawful enemy combatants detained under this act. Those thus 
named by the President will have no access to the courts to dispute the determination and detention. We have already 
seen numerous examples of individuals detained by mistake, who were not involved in terrorism or anti-American ac-
tivities. This legislation will deny such individuals the right to challenge their detention in the court. Certainly we need 
to prosecute those who have committed crimes against the United States, but we also need to be sure that those we de-
tain are legitimately suspect. 
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I am also concerned that sections in this bill dealing with protection of U.S. personnel from prosecution for war 
crimes and detainee abuse offenses are retroactively applied to as far back as 1997. 

Mr. Speaker, this bill will leave the men and women of our military and intelligence services much more vulnerable 
overseas, which is one reason many career military and intelligence personnel oppose it. We have agreed to recognize 
the Geneva Convention because it is a very good guarantee that our enemy will do likewise when U.S. soldiers are cap-
tured. It is in our own interest to adhere to these provisions. Unilaterally changing the terms of how we treat those cap-
tured in battle will signal to our enemies that they may do the same. Additionally, scores of Americans working over-
seas as aid workers or missionaries who may provide humanitarian assistance may well be vulnerable to being named 
"unlawful combatants" by foreign governments should those countries adopt the criteria we are adopting here. Should 
aid workers assist groups out of favor or struggling against repressive regimes overseas, those regimes could well deem 
our own citizens "unlawful combatants." It is a dangerous precedent we are setting. 

Mr. Speaker, we must seek out, detain, try, and punish if found guilty anyone who seeks to attack the United States. 
We in Congress have an obligation to pass legislation that ensures that process will go forward. What Congress has 
done in this bill, though, is to tell the President "you take charge of this, we reject our Constitutional duties." I urge my 
colleagues to reject this ill-conceived piece of legislation. 

Mr. CARDIN . Mr. Speaker, Congress has an obligation under the Constitution to enact legislation that creates fair 
trials for accused terrorists that will be upheld by the courts. We also have an obligation to protect our troops that fall 
into enemy hands, and to uphold American values and the rule of law. Finally, even during wartime, the President must 
work with Congress and the courts to uphold our Constitution. In June, the Supreme Court in Hamdan v. Rumsfeld 
struck down the President's military commissions, since they violated the Uniform Code of Military Justice and the Ge-
neva Conventions. The Court noted that Congress, not the president, has the authority under Article I, Section 8 of the 
Constitution to "define and punish piracies and felonies committed on the high seas, and offenses against the law of 
nations." 

I strongly support our government's efforts to isolate, track down, and ultimately kill or capture suspected terrorists 
who are planning terrorist attacks against the United States. We must bring these terrorists to justice swiftly. We must 
also strengthen our efforts to protect the homeland by providing additional resources to law enforcement and emergency 
services personnel who are charged with disrupting and responding to a terrorist attack in the United States. As a former 
member of the Homeland Security Committee, I have fought hard to implement the recommendations of the 9/11 
Commission and to distribute our homeland security funds on the basis of actual threats and vulnerabilities. 

I am therefore extremely disappointed, Mr. Speaker, that the House leadership failed to reach out to members on 
both sides of the aisle in crafting this legislation. We should heed the warning given by our former Chairman of the 
Joint Chiefs of Staff and former Secretary of State Colin Powell, who states that "the world is beginning to doubt the 
moral basis of our fight against terrorism." 

The 9/11 Commission recommended that "the United States should engage its friends to develop a common coali-
tion approach toward the detention and humane treatment of captured terrorists. New principles might draw upon Arti-
cle 3 of the Geneva Conventions . . . Allegations that the United States abused prisoners in its custody make it harder to 
build the diplomatic, political, and military alliances the [U.S.] government will need." This legislation today under-
mines the protections of the Geneva Convention, and by weakening our moral authority makes it harder for us to work  
[*H7555]  
with allies to win the war on terrorism and protect Americans. 

I share the concerns of the many current and former military officers that testified to Congress that any weakening 
of these protections will place American soldiers at risk if they are captured overseas. I am pleased that last December 
Congress adopted Senator McCain's legislation and outlawed the use of torture, and cruel, inhuman or degrading treat-
ment by U.S. personnel, which would endanger the treatment of our American soldiers overseas. I am disappointed, 
therefore, that this legislation allows the use of statements obtained by some this prohibited behavior to be admissible in 
court. 

Finally, this legislation eliminates the fundamental legal right of habeas corpus, which would permit our govern-
ment to hold detainees indefinitely without charge, trial, or the right to an independent hearing to weigh the evidence 
against the accused terrorist. 

We must join with our allies to win the war on terrorism and bring terrorists to justice. Our Constitution contains 
the very values we hold dear and that makes us proud to be Americans, and which motivate our soldiers to lay down 
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their lives in defense of this country. I have sworn to uphold and defend our Constitution and to protect our democracy. 
This legislation takes a step backward, is inconsistent with the rule of law, and will make it harder to work with our al-
lies to build an effective coalition to defeat terrorism. I therefore will vote against this legislation. 

Five years after the 9/11 attacks, it is inexcusable that not a single one of the terrorists who planned the 9/11 attacks 
has been brought to trial. I am hopeful that the Senate will improve this legislation as Congress continues to discharge 
its constitutional duty to create military commissions that are consistent with the rule of law and that will result in con-
victions of terrorists that will be upheld by our courts. 

Mr. LANTOS . Mr. Speaker, we are embarking on a debate of extraordinary importance to the Nation and to our 
success on the war on terrorism. It is centered on a fundamental issue of concern to anyone who cares about human 
rights_and there are still many of us, thankfully. 

So this should be a debate about ideas, and there should be full and complete deliberation. 

Unfortunately, because of an arrogant White House and a Republican Leadership in this House that has simply 
bowed to the Executive's will_as it has so many times before_we have once again made the consideration of a critical 
legislative initiative a charade, a debate being conducted with undue haste and without any serious consideration. 

Mr. Speaker, since September 11, 2001, one of the most vexing problems that has faced our country in the struggle 
against the forces of nihilism and extremism is our approach to those who come into our custody because we believe 
they are a danger to the United States. We have seen unclear policy and muddy thinking leading to cruel treatment of 
those in U.S. custody, with some conduct even amounting, in the view of the former General Counsel to Department of 
the Navy under this Administration, to be torture. Finally, last June the Supreme Court ruled that the Administration's 
unilateral set of rules for trying terrorist suspects was unlawful. 

Let us make no mistake about it_our treatment of detainees and our failure to come up with a joint approach with 
our allies has damaged our ability to prosecute successfully the war on terrorism. It has endangered our troops by setting 
standards for others that I believe we will deeply regret. It has impeded our ability to work with many of our allies who 
have a different view from this Administration on the obligations of the Geneva Convention, one that has since been 
adopted by our own Supreme Court. It has undermined our legitimacy worldwide and been a recruiting tool for our 
enemies. 

The legislation before us should be an effort to address these problems, and in some ways it has. It establishes a 
better framework for trying detainees than the one established by the Administration. And by keeping it a crime to en-
gage in serious physical abuse against detainees, it prohibits the worst of the abuses that we have seen, including those 
that are also banned by the Army's new Field Manual on interrogation, including forcing the detainee to be naked, per-
form sexual acts, or pose in a sexual manner; placing hoods or sacks over the head of a detainee or using duct tape over 
the eyes; applying beatings, electric shock, burns, or other forms of physical pain; waterboarding; using working dogs 
during an interrogation; inducing hypothermia or heat injury; conducting mock executions; depriving the detainee of 
necessary food, water, sleep or medical care. 

Unfortunately, Mr. Speaker, the legislation remains deeply flawed in more ways than I have time to describe here. 
It prohibits any detainee from ever raising the Geneva Conventions in any case before any court or military commission, 
a provision that I fear will be used against our own troops if they are ever captured by the enemy. It takes actions 
against existing lawsuits and establishes a whole new system for military appeals that is constitutionally suspect, will 
lead to even more court cases, and could leave us five years from now with exactly the same number of convictions we 
have under the existing military tribunal system: zero. We should be trying to expedite trials of terrorist suspects, not 
providing the basis for more delays. And, acting directly against the recommendations of the bilateral 9-11 Commission, 
this legislation does not represent a joint approach with our allies. 

Mr. Speaker, nearly 60 years ago, I fled from a continent in ruins from a war conducted without rules, marked by 
atrocities on a scale that the world had never seen. Much of that continent was under a dictatorship in Moscow that was 
bent on oppressing its citizens and those under its dominance everywhere. So the issues presented by this bill are more 
than a policy debate to me. 

I am profoundly disappointed by what we are doing today. It does not represent progress in protecting our troops 
and civilians who are caught up in armed conflict. It represents a retreat. 
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The Geneva Conventions were meant to protect people like me and our country's troops from the worst abuses of 
war. This country has always stood for the upholding and supporting those protections and expanding them whenever 
we could, in our national interest. 

We should not be rushing legislation through now, just before an election, when we know it won't be needed for 
many months. We should not be considering a bill that is substantially different from the one that has been already put 
through our Committees. And we should not be debating legislation without any chance of presenting our individual 
ideas for improving it. 

But here we are. Under these circumstances, I oppose this legislation and fully expect to be back debating these is-
sues when the Supreme Court overturns this ill-advised legislation. 

Mr. NADLER . Mr. Speaker, this is how a nation that has become fearful loses its moral compass, its identity, its 
values, and, ultimately, its freedom. 

It is ironic that the people who use the word freedom with reckless abandon, in everything from fries to a global vi-
sion, should come before the American people today advocating for the suspension of habeas corpus, secret Star 
Chamber tribunals, unlimited detention without review and, yes, torture. 

I know, we've been told it's not really torture, but I am sickened by the quibbling, legalistic hair splitting on some-
thing so basic to our nation's fundamental values. 

Have you forgotten? We are America. 

Let me say that again: we are the United States of America. 

We have stood as a beacon to the world. People have aspired to our way of life, our values, our example, our lead-
ership. 

We are told that our enemies do not respect the rules of war or the rights of their captives, but do you really believe 
that "somewhat better than al Qaeda" is how we should measure our conduct? I don't. 

And now, with scant deliberation, in an election eve stampede, we are urged to throwaway our values, our honor, 
our constitution, and our standing in the world as if it were yesterday's newspaper. 

Yes, we must be vigilant to keep our nation safe, but we must not stand by while the honor and values of our nation 
are permanently stained by this detestable legislation. It is beneath us. It is not what we stand for. 

Benjamin Franklin once said "they that can give up essential liberty to obtain a little temporary safety deserve nei-
ther liberty nor safety." He was right. 

Perhaps if this administration had the minimal competence necessary to make us safe, we might have a debate 
about the wisdom of Franklin's and the Founders' commitment to liberty. But this administration has demonstrated be-
yond any doubt that it is not our values that place us at risk, but its own incompetence, and the willingness of a rub-
ber-stamp Republican Congress to follow the President over any cliff. 

What are we being asked to do here, and why are we being asked to rush to judgement? 

There are many infamies in this bill, as others have pointed out. I will concentrate on just one. 

This bill would allow the President, or any future President, to grab someone off a street comer in the United States, 
or anywhere else in the world, and hold them forever, without any court review, without having to charge them, without 
ever having to justify their imprisonment to anyone. 

This bill is flatly unconstitutional, for it repeals the Great Writ_Habeas Corpus. Not a statutory writ, but the Con-
stitutional Great Writ. 

Read the bill. I know we're not supposed to do that in the Republican Congress, but, just  [*H7556]  
this once, for the sake of our nation, please read the bill. 

Turn to page 93. 

No court, justice, or judge shall have jurisdiction to hear or consider an application for a writ of habeas corpus filed 
by or on behalf of an alien detained by the United States who has been determined by the United States to have been 
properly detained as an enemy combatant or is awaiting such determination. 
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"Awaiting such determination?" That says it all. Nowhere in this new law is there any time limit for making this 
determination. In fact, it could be never. 

We are told that these procedures are only for those who the President has called "the worst of the worst." 

How do we know they are the worst of the worst? Because the President says so, and the President, and federal bu-
reaucrats, as we know, are never wrong. 

Some people held as "unlawful enemy combatants" may be put before a military tribunal, but they need not be. 
They can be held forever without any hearing. 

A person designated as an "unlawful enemy combatant" can challenge his detention only if he is brought before a 
military commission, or a Combat Status Review Tribunal, and only after the military commission and all the appellate 
procedures are finished. Then he can appeal to the D.C. Circuit, but only to review the legal procedures. The court can 
never look at the facts. That's on page 56. 

So, let's review: 

The government can snatch anyone who is not a U.S. citizen, anywhere in the world, including on the streets of this 
city, whether or not they are in a combat situation, whether or not they are actually doing anything, and detain them 
forever, out of reach of our constitution, our laws, and our courts. 

It also says that a court can never review the conditions of detention, which is an elegant way of saying no court 
can hear a claim that the detainee was tortured. Ever. 

Who is subject to these rules? Well the President wants you to think this is only about Khalid Sheikh Mohammed. 
Bad guy. Dangerous guy. Deserves to be locked up. We all agree on that one. 

But it could also mean a lawful permanent resident. Someone like my grandmother while she was waiting to be-
come a loyal American citizen, which she did, and which is why I am fortunate enough to have been born in this great 
country. It would apply to the relatives of anyone in this room who is not a Native American. 

We rebelled against King George III for far lesser infringements of our liberties than this. This bill makes the 
President a dictator_for the power to order people jailed forever without being subject to any judicial review is the very 
definition of dictatorial power. 

The President wants to live in a law-free zone. He does not want to be bound by the law of war or by our treaty ob-
ligations. He does not want to be answer to our Constitution, to the Congress or to the Courts. 

If someone is in this country and he commits a crime, we have laws to stop him and lock him up. If those laws, in-
cluding the Classified Information Procedures Act, don't work, we can improve them. That's how we put Zacarias 
Moussaoui in jail. Anyone remember the 11th hijacker? We caught him, tried him in a regular court, and now he's in 
jail. 

Perhaps if this administration hadn't been asleep at the switch, we might have caught him before September 11th, 
and saved our nation from that terrible crime. 

We could also hold people as prisoners of war if we catch them on the battlefield. That's worked pretty well in all 
our wars. 

We can set up new rules that actually sort out the bad guys from the people we just grabbed, or who were sold to us 
by a rival group, as happened in Afghanistan. We already know that some of the people in Guantanamo have been there 
for years for nothing. Some of them have been released and some of them are still there. How does that make us safer? 

And then there's torture. When is torture not torture? Apparently whenever the President and his team of legal 
scholars says it isn't. 

This bill would write that dangerous practice into law. 

It would also allow statements extracted under torture to be used as evidence. See page 17 of the bill. 

Is it really hard, as the President and some members of Congress say, to understand the difference between legal 
interrogation and illegal torture? The people who wrote the Army Field Manual, and the people who train our troops, 
have never thought so. It only became a question when this President decided he was above the law. 
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Now the President wants to have us grant him immunity, in advance, for whatever he might have ordered. That's a 
neat trick, and it's in this bill. 

Mr. Speaker, rarely in the life of a nation is the question so stark. Are we going to rush this complete repudiation of 
all we stand for through the Congress to give the Republicans an election issue? I hope we are not as cynical as some 
here seem to think we are. 

There is nothing we are doing today that we can't do properly with some care and deliberation. There is no danger 
that someone is going to be released from custody. This administration has certainly fiddled for the last few years with-
out accomplishing anything. 

Perhaps, just perhaps, this time we can do it right. Let's try. That's the oath we took when we became members of 
this House. That's the responsibility we have today. 

Mr. GEORGE MILLER of California . Mr. Speaker, all Members of Congress support the effort to thwart interna-
tional terrorism and make Americans safe. But there are right ways and wrong ways to carry out that critical effort. The 
military commissions bill before us today is the wrong way, and I urge my colleagues to vote against it. 

The Geneva Convention protects Americans everywhere. Congress should not alter our international obligations in 
an election-year rush ordered by Karl Rove's partisan strategy shop. 

We cannot use international law to justify America's actions when it suits our purposes and ignore it when it does 
not. 

America has given its word to the rest of the world that we win abide by the Geneva Conventions. 

Redefining our interpretation of the Geneva Convention is a slippery slope. Consider the words of the Navy's own 
Judge Advocate General, who testified to Congress on the possible implications of altering America's commitment to 
the Geneva conventions: 

"I would be very concerned about other nations looking in on the United States and making a determination that, if 
it's good enough for the United States, it's good enough for us, and perhaps doing a lot of damage and harm internation-
ally if one of our servicemen or servicewomen were taken and held as a detainee." 

Beyond military personnel, the Geneva Conventions also protect those not in uniform_special forces personnel, 
diplomatic personnel, CIA agents, contractors, journalists, missionaries, relief workers and all other civilians. Changing 
our commitment to this treaty could endanger them, as well. 

In addition to my concerns about our commitment to the Geneva Conventions, there is a real possibility that this 
bill will not stand up to judicial scrutiny. The Supreme Court in "Rasul v. Bush" decided that detainees have habeas 
corpus rights. And well established case law lays out that legislation depriving federal courts of jurisdiction does not 
effect currently pending cases. And nine former federal judges recently wrote: 

"Congress would thus be skating on thin constitutional ice in depriving the federal courts of their power to hear the 
cases of Guantanamo detainees. . . . If one goal of the provision is to bring these cases to a speedy conclusion, we can 
assure you from our considerable experience that eliminating habeas would be counterproductive." 

Sacrificing our principles makes us neither safe nor free. In fact, there is some evidence that sacrificing our princi-
ples in this bill may make us less safe.  

Just yesterday, the President declassified portions of a National Intelligence Estimate_or NTE_which, news ac-
counts say, details that U.S. foreign policy in Iraq and elsewhere has increased the spread of terrorism, making America 
less safe. 

One of the key reasons outlined in the NTE for this conclusion was that, entrenched grievances of injustice help 
create an anti-U.S. sentiment among Muslims that terrorist groups exploit to recruit new members and grow the jihadist 
movement_the images of and stories about detainee abuse at Abu Ghraib; the unexplained death of prisoners at the Ba-
gram Collection Point in Afghanistan; the denial of habeas corpus rights to detainees at Guantanamo bay; the use of 
extraordinary rendition to kidnap suspected enemies of the state anywhere in the world; and secret CIA prisons. 

These incidents have all helped spread anti-U.S. sentient around the world. This has alienated us from friends and 
allies and added to the list of grievances terrorist groups like al Qaeda use to recruit new jihadists. 
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The President should have the best possible intelligence to prevent future terrorist attacks on the United States and 
our allies. And those responsible for 9/11 and other terrorist acts should be brought to justice, tried, and punished ac-
cordingly, and their convictions should be upheld by our courts. 

Sadly, this legislation does not accomplish any of those things. For that reason, I encourage my colleague to vote 
against its passage. 

Mr. CROWLEY . Mr. Speaker, I have lost faith in this Republican controlled Congress. The Congress is no longer 
about doing what is right for out country. 

My colleagues on the other side of the aisle care more about giving the President what he wants then what is in the 
best interests of the people we are here to represent. 

And in case my friends don't read, the country does not have a very high opinion of this Congress and the rest of 
our government.  [*H7557]  

This Congress granted an excessive amount of executive power to the President to wage his war on terror with no 
oversight. 

That excessive power brought us to our present day problems and this President is unwilling to fix these problems 
or even admit they exist. 

We must reclaim our Constitutional authority and bring America back to the moral high ground. 

Regardless of how we feel about detainees, we must treat them humanely and in accordance with our rule of law 
and the Geneva Conventions. 

The example set by the United States is the example given to our own soldiers in the field. 

These terrorists are vicious murderers, I know firsthand because they killed my cousin on 9/11, but my values as an 
American are what keeps those hatreds in check. 

I find it amazing that the man who campaigned on bringing values back to the Oval office has lead the perception 
of our nation to an all time low. 

Torture and harsh interrogation techniques are not my values and are not those of the American people. 

We must lead by example on these issues, not be an evasive quasi participant. 

Our soldiers are abroad fighting a battle our President has not allowed them to win because of his continued mis-
management of all aspects of the war. 

The National Intelligence Estimate done by our 16 intelligence agencies flat out says that the war in Iraq has actu-
ally invigorated the growth of terrorism and worsened the threat around the globe. 

We diverted all our attention from Afghanistan where the terrorists actually are and invaded Iraq on false state-
ments and scare tactics. 

This Administration with the help of the Republican controlled Congress has continued to stay on the wrong 
course. 

Today, we could have had an opportunity to fix ones of those mistakes, but we are ignoring the respect for due 
process and denying Habeas Corpus to detainees. 

This bill disregards the Hamdan decision, which stated that it should be a requirement of a "regularly recognized 
constituted court affording all the judicial guarantees which are recognized as indispensable by civilized people." 

As civilized people we must respect our laws, without the rule of law we would have chaos. 

The Bush Administration still refuses to explain why we even need a different judicial system for accused terrorists. 

We must take the back the moral high ground in Congress just like many of our military leaders on the ground 
threw out the Department of Defenses recommendations on interrogation and instead decided to strictly follow the Ge-
neva Conventions. 
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We should be following the advice of our military who truly understand what the Geneva Conventions mean, not 
the civilian leadership who stay out of harms way. 

The President wants this Congress to bend the rules of our laws and the Geneva Conventions, a document that has 
protected our soldiers abroad since its inception. 

I ask my colleagues, are you prepared to bend those laws that have governed us so successfully so the President can 
have the power to allow the harsh interrogations tactics and detention of detainees who mayor may not be terrorists. 

We need to regain our stature as a world leader. 

I hate these terrorists and I believe they should be punished, punished for the murder of my cousin on 9/11. 

But they should be punished under the rule of law. 

I pray this Congress will lead by example and not follow the example of the terrorists. 

Mr. STARK . Mr. Speaker, I rise to defend American values. 

The Military Commissions Act_H.R. 6166_continues Republicans' despotic assault on the Constitution. It denies 
detainees held abroad the fundamental right of habeas corpus, which has for centuries protected against unjust govern-
ment imprisonment. It limits protections against detainee mistreatment, sanctioning "alternative procedures" of interro-
gation that amount to cruel and unusual punishment. It denies people the opportunity to confront the evidence used 
against them_even if that evidence is obtained through coercive and inhumane practices. It strips our courts of the juris-
diction to review cases_including those already pending_concerning detainee abuse. 

Some call this legislation a "compromise." I call it a capitulation. No sooner had the ink dried on this deal than the 
Bush administration declared that the CIA's program of secret detention and interrogation could and would continue. 
That should come as no surprise. Though this bill does not explicitly redefine our obligations under the Geneva Con-
ventions, it permits the President to "interpret the meaning and application" of our historic commitment to the interna-
tional community_and theirs to us. 

Make no mistake, our disregard for international law imperils the safety and security of our men and women in 
uniform. Our denial of due process to detainees invites foreign states and organizations to indefinitely imprison and 
interrogate our soldiers. Our insistence on defining detainees as "enemy combatants" undeserving of legal protections 
encourages our adversaries to deny these very same protections to American prisoners. Provided, of course, we haven't 
already done so ourselves: This legislation allows the Government to declare not only foreigners, but also U.S. citizens, 
"enemy combatants" and arrest and hold them indefinitely. 

This legislation further confirms that Republicans in Congress are no more interested in fundamental human rights 
than is President Bush and his administration. I urge my colleagues to vote "no." 

Mr. CLEAVER . Mr. Speaker, I was unable to personally cast votes today because I was attending a memorial ser-
vice for SFC Michael Fuga. Sergeant Fuga was killed September 9, 2006 in Kandahar, Afghanistan. Sgt. Fuga was as-
signed to the Missouri National Guard's 35th Special Troops Battalion based in St. Joseph, MO. He and his family made 
Independence, in the district I am proud to serve, their home. Sgt. Fuga was 47 and had spent 28 years of his life in the 
Army. At the time of his death, he was training Afghan armed forces to help bring peace and stability to a nation that 
has known neither for decades. 

SGM James Schulte, who was in charge of Sergeant Fuga's deployment said, "He was a true patriot and a great 
family man. I am truly honored to have known and served with him." We should all be so lucky to have something like 
that be said of us when we are gone. 

Sergeant Fuga volunteered to extend his time in Afghanistan because, his family says, he was committed to defeat-
ing those who attacked our Nation 5 years ago this week. Each day we are blessed to live under the freedoms which 
Sergeant Fuga and his colleagues in the Armed Forces so bravely serve to protect and ensure. 

Sergeant Fuga leaves behind his wife and 12-year-old daughter. 

I do not take the decision to miss votes lightly, but hope I can provide Sergeant Fuga's family some comfort on 
what will be a difficult night. 

Today, the House of Representatives debated and voted on H.R. 6166_Military Commissions Act. 
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Republicans tried to paint those who were not in favor of the bill as being soft on bringing terrorists to justice and 
meting out just punishment. They implied that those who were not in favor of the measure were trivializing the heinous 
crimes perpetrated against American citizens and service members. 

They refused to allow an open debate by suppressing thoughtful and germane amendments designed to strengthen 
the intent of the legislation. Once again they rushed through a piece of bad legislation written to appease an administra-
tion stubbornly determined on doling out justice as it sees fit. I am disheartened by the lack of importance this admini-
stration places on human rights, on due process, and on upholding the Constitution of these United States. 

Mr. LANGEVIN . Mr. Speaker, I rise in opposition to H.R. 6166 and am deeply disappointed that Congress has 
missed an opportunity to act in a bipartisan manner to prosecute those who would do harm to Americans, while ensur-
ing that such efforts would withstand legal scrutiny. 

In June, the Supreme Court ruled in Hamdan v. Rumsfeld that President Bush exceeded his authority by establish-
ing military commissions to try detainees in the global war on terrorism without explicit congressional approval. That 
decision presented Congress with an important opportunity to develop a proposal to try some of the world's most dan-
gerous people and to provide swift justice to those who engaged in horrendous acts against our Nation. Unfortunately, 
instead of proceeding in a bipartisan manner to craft legislation that enjoys the full confidence of this body, Congress is 
faced with a proposal negotiated exclusively by Republicans and whose actual effectiveness in prosecuting terrorists 
remains in question. 

After the Hamdan decision, the House Armed Services Committee held numerous hearings on how Congress 
should respond, and I commend the chairman for his efforts to ensure that committee members learned the complexities 
of this topic. 

One constant theme we heard from the witnesses testifying was that Congress should ensure that any system estab-
lished to try military detainees followed existing legal procedures to the greatest extent practicable. 

On that point, let us be clear. Despite the mischaracterizations of some Members on the floor today, no one has 
recommended giving terrorists the same rights as criminals or members of our Armed Forces. Everyone recognizes that 
many of these detainees are dangerous people, and we agree that the judicial  [*H7558]  
system used to try them must reflect the complexities of prosecuting enemy combatants in the midst of an ongoing war. 
What the legal experts did counsel, though, was that if military commissions did not include basic, broadly accepted 
principles of jurisprudence, the commissions could be subject to legal challenge. 

Unfortunately, we have no idea if the legislation before us will withstand such scrutiny because the commissions it 
would establish vary significantly from other accepted forms of tribunals that have been used to prosecute crimes in 
times of war. 

I hope that this legislation does ultimately pass constitutional muster, because it would be a devastating blow to our 
efforts to combat global terrorism if the conviction of a terrorist were overturned on a legal challenge. However, be-
cause I am not confident that the legislation will be upheld, I must oppose it. 

The other overarching concern I have with this measure is the impact it will have on the United States' obligations 
under the Geneva Conventions. The legislation would give the President broad authority to interpret U.S. compliance 
with the Geneva Conventions and would create confusion about which practices would be prohibited. The Supreme 
Court specifically stated in Hamdan that basic protections of the Geneva Conventions' Common Article 3 apply to de-
tainees, but the legislation actually complicates compliance with Common Article 3 by creating new definitions of of-
fenses that do not comport with international law. Unfortunately, this change could endanger our own men and women 
in uniform by encouraging other nations to redefine how they treat captured prisoners. We would not want other nations 
to offer anything other than full Geneva protections to our own troops, and we must therefore respect the concept of 
reciprocity on which the Conventions were established. 

As Colin Powell noted, respecting the Geneva Conventions not only protects our own servicemembers, but it af-
firms our commitment to international standards of law and justice at a time when our moral authority in the global war 
on terrorism is increasingly being questioned. 

I am deeply disappointed that, on a matter of such importance to the American people, Congress did not act in a 
careful and bipartisan fashion to establish a system of military commissions that can protect the American people and 
withstand legal scrutiny. Instead, the leadership is forcing this measure through the House while ignoring some very 
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valid concerns. I simply ask where their sense of urgency was nearly 5 years ago when the President established mili-
tary tribunals without congressional input. 

Some of my Democratic colleagues have argued for years that we need greater congressional involvement in the 
justice system for military detainees, but those appeals were ignored. Once again, Congress has abdicated its constitu-
tional oversight responsibility for too long and, when finally forced to act, has chosen partisanship over sound policy. 

I urge my colleagues to oppose this measure so that we can craft an alternative that is tough on terrorists while 
meeting our legal and international obligations. 

The SPEAKER pro tempore. All time for debate has expired. 

Pursuant to House Resolution 1042, the previous question is ordered on the bill, as amended. 

The question is on the engrossment and third reading of the bill. 

The bill was ordered to be engrossed and read a third time, and was read the third time. 
  
                  Motion to Recommit Offered by Mr. Skelton 

Mr. SKELTON . Mr. Speaker, I offer a motion to recommit. 

The SPEAKER pro tempore. Is the gentleman opposed to the bill? 

Mr. SKELTON. I am, Mr. Speaker. 

The SPEAKER pro tempore. The Clerk will report the motion to recommit. 

The Clerk read as follows: 

Mr. Skelton moves to recommit the bill H.R. 6166 to the Committee on Armed Services with instructions to report 
the same back to the House forthwith with the following amendment: 

At the end of the bill, add the following new sections: 
  
                     SEC. 11. EXPEDITED JUDICIAL REVIEW. 

Notwithstanding any other provision of law, the following rules shall apply to any civil action, including an action 
for declaratory judgment, that challenges any provision of this Act, or any amendment made by this Act, on the ground 
that such provision or amendment violates the Constitution or the laws of the United States: 

(1) The action shall be filed in the United States District Court for the District of Columbia and shall be heard in 
that Court by a court of three judges convened pursuant to section 2284 of title 28, United States Code. 

(2) An interlocutory or final judgment, decree, or order of the United States District Court for the District of Co-
lumbia in an action under paragraph (1) shall be reviewable as a matter of right by direct appeal to the Supreme Court of 
the United States. Any such appeal shall be taken by a notice of appeal filed within 10 days after the date on which such 
judgment, decree, or order is entered. The jurisdictional statement with respect to any such appeal shall be filed within 
30 days after the date on which such judgment, decree, or order is entered. 

(3) It shall be the duty of the United States District Court for the District of Columbia and the Supreme Court of the 
United States to advance on the docket and to expedite to the greatest possible extent the disposition of any action or 
appeal, respectively, brought under this section. 
  
                      SEC. 12. REAUTHORIZATION REQUIRED. 

(a) Military Commissions._No military commission may be convened under chapter 47A of title 10, United States 
Code, as added by this Act, after December 31, 2009, except for trial for an offense with respect to which charges and 
specifications against the accused are sworn under section 948q(a) of that title before that date. 

(b) Treaty Obligations._Effective on December 31, 2009_ 

(1) sections 5, 6(a), and 6(c) of this Act shall cease to be in effect; and 

(2) section 2441 of title 18, United States Code, is amended_ 
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(A) in subsection (c), by striking the text of paragraph (3) and inserting the text of that paragraph as in effect on the 
day before the date of the enactment of this Act; and 

(B) by striking subsection (d) (as added by section 6(b)(1)). 

Mr. SKELTON (during the reading). Mr. Speaker, I ask unanimous consent that the motion to recommit be consid-
ered as read and printed in the Record. 

The SPEAKER pro tempore. Is there objection to the request of the gentleman from Missouri? 

There was no objection. 

The SPEAKER pro tempore. Pursuant to the rule, the gentleman from Missouri is recognized for 5 minutes in sup-
port of his motion. 

Mr. SKELTON . Mr. Speaker, it is our obligation in this body to fix the deficiencies in this system in order to bring 
terrorists to justice. My motion to recommit with instructions would add two important elements to the bill that address 
this basic concern. First, it would require an expedited constitutional review of the entire matter. That is what we need. 
Second, it would require reauthorization of these military commissions after 3 years. 

Expedited judicial review is a well-known way to improve legislation for which legal challenges can be anticipated, 
and we can be sure that the military commissions system created by this bill will be subject to change. We can provide 
for expedited review of civil actions challenging the legality of this act by creating a three-judge panel of the D.C. Dis-
trict Court that would hear the actions. The U.S. Supreme Court would then review a judgment or review an order of the 
panel on an expedited basis. 

This type of provision is routinely placed in novel legislation. It was part of the McCain-Feingold campaign finance 
bill, part of the Voting Rights Act, and part of the Communications Decency Act. 

The motion to recommit would also require that Congress reauthorize these military commissions after 3 years and 
would allow any action before a military commission begun before 2010 to go forward, but it would require an educated 
debate on reauthorizing this system after we have had some real-world experience with this new judicial process. 

There is ample precedent for requiring reauthorization for controversial measures passed in a hurry in times of con-
flict. Most recently, Mr. Speaker, the PATRIOT Act contained reauthorization, or sunset, provisions. And taken to-
gether, Mr. Speaker, these two provisions will significantly improve the flawed legislation that we have before us today. 

We need not only to be tough. We need to be certain. And my motion to recommit would make this more certain 
that those despicable terrorists would be brought to justice. 

The SPEAKER pro tempore. Does the gentleman from California claim time in opposition to the motion to re-
commit? 

Mr. HUNTER. Yes, Mr. Speaker. 

The SPEAKER pro tempore. The gentleman is recognized for 5 minutes. 

Mr. HUNTER . Mr. Speaker, I do rise to oppose this motion. 

First, let me thank my colleague, Mr. Skelton, an outstanding gentleman and friend and a guy who cares about our 
country, and all the folks  [*H7559]  
who have really worked this issue and participated in the hearings and the briefings that we have had and the discus-
sions with military experts. 

Let me tell you why I oppose this. First, Mr. Speaker, the Supreme Court not only gave permission but invited the 
Congress to put together this new system to try terrorists. And I want to direct my colleagues to the opinion of Justice 
Breyer, where he said: "Nothing prevents the President from returning to Congress to seek the authority he believes 
necessary." 

So the point is the Supreme Court has not only given us permission. They have given us the obligation of putting 
this together. The American people have given us the obligation of putting this together. 

The idea that we are going to pass this legislation with an uncertainty, with a lack of confidence, sending a message 
that somehow we need two permissions, is, I think, exactly the wrong message to send to the world. 
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And I just remind my colleague Mr. Skelton that when we had our initial hearings and our initial markup, Mr. 
Skelton, you held up Senator Graham in the Senate and Senator McCain as having the gold standard with respect to this 
legislation and you offered their legislation. Let me tell you that this legislation will be introduced by them. The gen-
tlemen that you said had the gold standard and judgment on what is fair, they will be introducing this in the other body 
very shortly. 

So, my colleagues, this is not a time to seek a second permission before we have passed the first legislation that ac-
tually sets into force and effect this important structure with which to try terrorists. 

Let me just go to the second problem with what Mr. Skelton has. Mr. Skelton has a sunset provision. This sunsets a 
very important part of the bill. It sunsets the commission. So it says we have to go back and redo it, that we don't have 
confidence in what we have done, and we have to redo it after 3 years. 

The other bad part about this motion to recommit is it sunsets section 5 and section 6 which protect American 
troops. They say that you cannot sue American troops under Geneva article 3. You can't sue them civilly. Now that is a 
bad thing. That means that you would have, if this sunset goes into place that Mr. Skeleton is asking for, that you will 
have American troops exposed to civil suit by terrorists in American courts for alleged violations of Geneva article 3. 

It also does away with this distinction that we have made between grave offenses under Geneva article 3. The real 
grave offenses, the murder, the torture, all of those things, goes away with the cleavage between that. And maybe an 
American female colonel interrogating a male Muslim, and therefore being construed as having degraded him and his 
culture by having an American female interrogate him, that distinction between that and a bad offense would now be 
erased and American troops would be exposed to civil liability and civil suits under Geneva article 3. 

I would just ask my colleagues, if you have confidence in what we have done, and this has been a product of this 
body, of the other body, and of the administration working night and day to put together a solid package, if you have 
confidence in that, and you have confidence in this list of rights that we have enumerated, that we give to the defendants, 
that we give to the people who designed the attack on 9/11: the right to counsel, the right to proof beyond a reasonable 
doubt, the right to a secret vote in the jury so that a colonel cannot lean on a lieutenant to get a guilty verdict, the right 
against self-incrimination, all of the basic rights. If you look at that package of rights and you think that is enough for 
the terrorists, then vote "yes" on this bill, vote "no" on this motion to recommit. 

Ms. JACKSON-LEE of Texas . Mr. Speaker, I rise in strong support of the Skelton motion to recommit with in-
structions to the Armed Services Committee the bill H.R. 6166, the Military Commissions Act of 2006. I support the 
Skelton motion because it provides for expedited judicial review of the bill's constitutionality. 

The need for expedited judicial review of the constitutionality of this proposed law is clear. Already, the Admini-
stration's military commissions plan has already been found fatally defective by the Supreme Court. That the majority 
has worked closely with the Administration to produce the bill before us provides little comfort or confidence that this 
bill will pass constitutional muster. It would be a shame to go prosecute detainees under the regime established in this 
bill only to have any convictions set aside because the procedures are later found to be constitutionally infirm. 

Mr. Speaker, Congress should pass legislation that will provide the President with a tough and fair system of mili-
tary commissions that will ensure swift convictions for terrorists and protect our men and women in uniform. But the 
legislation must also respond to the United States Supreme Court's ruling in the Hamdan case and withstand judicial 
scrutiny, or it may not serve its other purposes. 

Many legal experts have raised serious questions about this bill's constitutionality. That is why it is critically im-
portant to quickly determine whether the statute will survive judicial scrutiny. Just think. If this bill is tied up in years of 
litigation and eventually struck down by the Supreme Court as unconstitutional, this could have disastrous implications: 
Convictions would be overturned; terrorists would have a "get-out-of-jail-free" card; and the United States would once 
again be left without a working military commissions system. 

Mr. Speaker, there is a right way to remedy this situation and it is simple. Under the Skelton provision, the judicial 
review would occur early on and quickly_before there are trials and convictions. And it would help provide stability and 
sure-footing for novel legislation that sets up a military commissions system unlike anything in American history. 

Such an approach provides no additional rights to alleged terrorists. All it does is give the Supreme Court of the 
United States the ability to decide whether the military commissions system under this act is legal or not. It simply 
guarantees rapid judicial review. 
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For this reason, I support the Motion to Recommit. 

Mr. HUNTER . Mr. Speaker, I yield back the balance of my time. 

The SPEAKER pro tempore. Without objection, the previous question is ordered on the motion to recommit. 

There was no objection. 

The question is on the motion to recommit. 

The question was taken; and the Speaker pro tempore announced that the noes appeared to have it. 
  
                                Recorded Vote 

Mr. SKELTON . Mr. Speaker, I demand a recorded vote. 

A recorded vote was ordered. 

The SPEAKER pro tempore. Pursuant to clause 9 of rule XX, the Chair will reduce to 5 minutes the minimum time 
for any electronic vote on the question of passage. 

The vote was taken by electronic device, and there were_ayes 195, noes 228, not voting 9, as follows: 
 
                                  
  
                         [Rollcall Vote No. 490]  
 
  
                                   AYES_195      Abercrombie  
      Ackerman  
      Allen  
      Andrews  
      Baca  
      Baird  
      Baldwin  
      Bean  
      Becerra  
      Berkley  
      Berman  
      Berry  
      Bishop (GA)  
      Bishop (NY)  
      Blumenauer  
      Boren  
      Boswell  
      Boucher  
      Boyd  
      Brady (PA)  
      Brown (OH)  
      Brown, Corrine  
      Butterfield  
      Capps  
      Capuano  
      Cardin  
      Cardoza  
      Carnahan  
      Carson  
      Case  
      Chandler  
      Clay  
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      Clyburn  
      Conyers  
      Cooper  
      Costa  
      Costello  
      Cramer  
      Crowley  
      Cuellar  
      Cummings  
      Davis (AL)  
      Davis (CA)  
      Davis (IL)  
      Davis (TN)  
      DeFazio  
      DeGette  
      Delahunt  
      DeLauro  
      Dicks  
      Dingell  
      Doggett  
      Doyle  
      Edwards  
      Emanuel  
      Engel  
      Eshoo  
      Etheridge  
      Evans  
      Farr  
      Fattah  
      Filner  
      Ford  
      Frank (MA)  
      Gonzalez  
      Gordon  
      Green, Al  
      Green, Gene  
      Grijalva  
      Gutierrez  
      Harman  
      Hastings (FL)  
      Herseth  
      Higgins  
      Hinchey  
      Hinojosa  
      Holt  
      Honda  
      Hooley  
      Hoyer  
      Inslee  
      Israel  
      Jackson (IL)  
      Jefferson  
      Johnson, E. B.  
      Jones (NC)  
      Jones (OH)  
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      Kanjorski  
      Kaptur  
      Kennedy (RI)  
      Kildee  
      Kilpatrick (MI)  
      Kind  
      Kucinich  
      Langevin  
      Lantos  
      Larsen (WA)  
      Larson (CT)  
      Leach  
      Lee  
      Levin  
      Lipinski  
      Lofgren, Zoe  
      Lowey  
      Lynch  
      Maloney  
      Markey  
      Matsui  
      McCarthy  
      McCollum (MN)  
      McDermott  
      McGovern  
      McIntyre  
      McKinney  
      McNulty  
      Meek (FL)  
      Meeks (NY)  
      Melancon  
      Michaud  
      Miller (NC)  
      Miller, George  
      Mollohan  
      Moore (KS)  
      Moore (WI)  
      Moran (VA)  
      Nadler  
      Napolitano  
      Neal (MA)  
      Oberstar  
      Obey  
      Olver  
      Ortiz  
      Otter  
      Owens  
      Pallone  
      Pascrell  
      Pastor  
      Paul  
      Payne  
      Pelosi  
      Peterson (MN)  
      Pomeroy  
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      Price (NC)  
      Rahall  
      Rangel  
      Reyes  
      Ross  
      Rothman  
      Roybal-Allard  
      Ruppersberger  
      Rush  
      Ryan (OH)  
      Sabo  
      Salazar  
      Sanchez, Linda T.  
      Sanchez, Loretta  
      Sanders  
      Schakowsky  
      Schiff  
      Schwartz (PA)  
      Scott (GA)  
      Scott (VA)  
      Serrano  
      Shays  
      Sherman  
      Skelton  
      Slaughter [*H7560]  
   
 |H6NY03031|NOT VOTING      Smith (WA)  
      Snyder  
      Solis  
      Spratt  
      Stark  
      Stupak  
      Tanner  
      Tauscher  
      Taylor (MS)  
      Thompson (CA)  
      Thompson (MS)  
      Tierney  
      Towns  
      Udall (CO)  
      Udall (NM)  
      Van Hollen  
      Velazquez  
      Visclosky  
      Wasserman Schultz  
      Waters  
      Watson  
      Watt  
      Waxman  
      Weiner  
      Wexler  
      Woolsey  
      Wu  
      Wynn  
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                                   NOES_228      Aderholt  
      Akin  
      Alexander  
      Bachus  
      Baker  
      Barrett (SC)  
      Barrow  
      Bartlett (MD)  
      Barton (TX)  
      Bass  
      Beauprez  
      Biggert  
      Bilbray  
      Bilirakis  
      Bishop (UT)  
      Blackburn  
      Blunt  
      Boehlert  
      Boehner  
      Bonilla  
      Bonner  
      Bono  
      Boozman  
      Boustany  
      Bradley (NH)  
      Brady (TX)  
      Brown (SC)  
      Brown-Waite, Ginny  
      Burgess  
      Burton (IN)  
      Buyer  
      Calvert  
      Camp (MI)  
      Campbell (CA)  
      Cannon  
      Cantor  
      Capito  
      Carter  
      Chabot  
      Chocola  
      Coble  
      Cole (OK)  
      Conaway  
      Crenshaw  
      Cubin  
      Culberson  
      Davis (KY)  
      Davis, Jo Ann  
      Davis, Tom  
      Deal (GA)  
      Dent  
      Diaz-Balart, L.  
      Diaz-Balart, M.  
      Doolittle  
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      Drake  
      Dreier  
      Duncan  
      Ehlers  
      Emerson  
      English (PA)  
      Everett  
      Feeney  
      Ferguson  
      Fitzpatrick (PA)  
      Flake  
      Foley  
      Forbes  
      Fortenberry  
      Fossella  
      Foxx  
      Franks (AZ)  
      Frelinghuysen  
      Gallegly  
      Garrett (NJ)  
      Gerlach  
      Gibbons  
      Gilchrest  
      Gillmor  
      Gingrey  
      Gohmert  
      Goode  
      Goodlatte  
      Granger  
      Graves  
      Green (WI)  
      Gutknecht  
      Hall  
      Harris  
      Hart  
      Hastings (WA)  
      Hayes  
      Hayworth  
      Hefley  
      Hensarling  
      Herger  
      Hobson  
      Hoekstra  
      Holden  
      Hostettler  
      Hulshof  
      Hunter  
      Hyde  
      Inglis (SC)  
      Issa  
      Istook  
      Jenkins  
      Jindal  
      Johnson (CT)  
      Johnson (IL)  
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      Johnson, Sam  
      Keller  
      Kelly  
      Kennedy (MN)  
      King (IA)  
      King (NY)  
      Kingston  
      Kirk  
      Kline  
      Knollenberg  
      Kolbe  
      Kuhl (NY)  
      LaHood  
      Latham  
      LaTourette  
      Lewis (CA)  
      Lewis (KY)  
      Linder  
      LoBiondo  
      Lucas  
      Lungren, Daniel E.  
      Mack  
      Manzullo  
      Marchant  
      Marshall  
      Matheson  
      McCaul (TX)  
      McCotter  
      McCrery  
      McHenry  
      McHugh  
      McKeon  
      McMorris Rodgers  
      Mica  
      Miller (FL)  
      Miller (MI)  
      Miller, Gary  
      Moran (KS)  
      Murphy  
      Murtha  
      Musgrave  
      Myrick  
      Neugebauer  
      Northup  
      Norwood  
      Nunes  
      Nussle  
      Osborne  
      Oxley  
      Pearce  
      Pence  
      Peterson (PA)  
      Petri  
      Pickering  
      Pitts  
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      Platts  
      Poe  
      Pombo  
      Porter  
      Price (GA)  
      Pryce (OH)  
      Putnam  
      Radanovich  
      Ramstad  
      Regula  
      Rehberg  
      Reichert  
      Renzi  
      Reynolds  
      Rogers (AL)  
      Rogers (KY)  
      Rogers (MI)  
      Rohrabacher  
      Ros-Lehtinen  
      Royce  
      Ryan (WI)  
      Ryun (KS)  
      Saxton  
      Schmidt  
      Schwarz (MI)  
      Sensenbrenner  
      Sessions  
      Shadegg  
      Shaw  
      Sherwood  
      Shimkus  
      Shuster  
      Simmons  
      Simpson  
      Smith (NJ)  
      Smith (TX)  
      Sodrel  
      Souder  
      Stearns  
      Sullivan  
      Sweeney  
      Tancredo  
      Taylor (NC)  
      Terry  
      Thomas  
      Thornberry  
      Tiahrt  
      Tiberi  
      Turner  
      Upton  
      Walden (OR)  
      Walsh  
      Wamp  
      Weldon (FL)  
      Weldon (PA)  
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      Weller  
      Westmoreland  
      Whitfield  
      Wicker  
      Wilson (NM)  
      Wilson (SC)  
      Wolf  
      Young (AK)  
      Young (FL)  
   
  
                    NOT VOTING - 9  
      Castle  
      Cleaver  
      Davis (FL)  
      Jackson-Lee (TX)  
      Lewis (GA)  
      Meehan  
      Millender-McDonald  
      Ney  
      Strickland   

Messrs. GALLEGLY, KENNEDY of Minnesota and MURTHA changed their vote from "aye" to "no." 

Ms. ZOE LOFGREN of California, Messrs. GORDON, OTTER, BRADY of Pennsylvania, STUPAK, MOLLO-
HAN and KANJORSKI changed their vote from "no" to "aye." 

So the motion to recommit was rejected. 

The result of the vote was announced as above recorded. 

The SPEAKER pro tempore (Mr. Bass). The question is on the passage of the bill. 

The question was taken; and the Speaker pro tempore announced that the ayes appeared to have it. 
  
                                Recorded Vote 

Mr. HUNTER . Mr. Speaker, I demand a recorded vote. 

A recorded vote was ordered. 

The SPEAKER pro tempore. This will be a 5-minute vote. 

The vote was taken by electronic device, and there were_ayes 253, noes 168, not voting 12, as follows:                        
  
                         [Rollcall Vote No. 491]  
 
  
                                   AYES_253      Aderholt  
      Akin  
      Alexander  
      Andrews  
      Bachus  
      Baker  
      Barrett (SC)  
      Barrow  
      Barton (TX)  
      Bass  
      Bean  
      Beauprez  
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      Biggert  
      Bilbray  
      Bilirakis  
      Bishop (GA)  
      Bishop (UT)  
      Blackburn  
      Blunt  
      Boehlert  
      Boehner  
      Bonilla  
      Bonner  
      Bono  
      Boozman  
      Boren  
      Boswell  
      Boustany  
      Boyd  
      Bradley (NH)  
      Brady (TX)  
      Brown (OH)  
      Brown (SC)  
      Brown-Waite, Ginny  
      Burgess  
      Burton (IN)  
      Buyer  
      Calvert  
      Camp (MI)  
      Campbell (CA)  
      Cannon  
      Cantor  
      Capito  
      Carter  
      Chabot  
      Chandler  
      Chocola  
      Coble  
      Cole (OK)  
      Conaway  
      Cramer  
      Crenshaw  
      Cubin  
      Cuellar  
      Culberson  
      Davis (AL)  
      Davis (KY)  
      Davis (TN)  
      Davis, Jo Ann  
      Deal (GA)  
      Dent  
      Diaz-Balart, L.  
      Diaz-Balart, M.  
      Doolittle  
      Drake  
      Dreier  
      Duncan  
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      Edwards  
      Ehlers  
      Emerson  
      English (PA)  
      Etheridge  
      Everett  
      Feeney  
      Ferguson  
      Fitzpatrick (PA)  
      Flake  
      Foley  
      Forbes  
      Ford  
      Fortenberry  
      Fossella  
      Foxx  
      Franks (AZ)  
      Frelinghuysen  
      Gallegly  
      Garrett (NJ)  
      Gerlach  
      Gibbons  
      Gillmor  
      Gingrey  
      Gohmert  
      Goode  
      Goodlatte  
      Gordon  
      Granger  
      Graves  
      Green (WI)  
      Gutknecht  
      Hall  
      Harris  
      Hart  
      Hastert  
      Hastings (WA)  
      Hayes  
      Hayworth  
      Hefley  
      Hensarling  
      Herger  
      Herseth  
      Higgins  
      Hobson  
      Hoekstra  
      Holden  
      Hostettler  
      Hulshof  
      Hunter  
      Hyde  
      Inglis (SC)  
      Issa  
      Istook  
      Jenkins  
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      Jindal  
      Johnson (CT)  
      Johnson (IL)  
      Johnson, Sam  
      Kelly  
      Kennedy (MN)  
      King (IA)  
      King (NY)  
      Kingston  
      Kirk  
      Kline  
      Knollenberg  
      Kolbe  
      Kuhl (NY)  
      LaHood  
      Latham  
      Lewis (CA)  
      Lewis (KY)  
      Linder  
      LoBiondo  
      Lucas  
      Lungren, Daniel E.  
      Mack  
      Manzullo  
      Marchant  
      Marshall  
      Matheson  
      McCaul (TX)  
      McCotter  
      McCrery  
      McHenry  
      McHugh  
      McIntyre  
      McKeon  
      McMorris Rodgers  
      Melancon  
      Mica  
      Michaud  
      Miller (FL)  
      Miller (MI)  
      Miller, Gary  
      Moore (KS)  
      Murphy  
      Musgrave  
      Myrick  
      Neugebauer  
      Northup  
      Norwood  
      Nunes  
      Nussle  
      Osborne  
      Otter  
      Oxley  
      Pearce  
      Pence  
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      Peterson (MN)  
      Peterson (PA)  
      Petri  
      Pickering  
      Pitts  
      Platts  
      Poe  
      Pombo  
      Pomeroy  
      Porter  
      Price (GA)  
      Pryce (OH)  
      Putnam  
      Ramstad  
      Regula  
      Rehberg  
      Reichert  
      Renzi  
      Reynolds  
      Rogers (AL)  
      Rogers (KY)  
      Rogers (MI)  
      Rohrabacher  
      Ros-Lehtinen  
      Ross  
      Royce  
      Ryan (WI)  
      Ryun (KS)  
      Salazar  
      Saxton  
      Schmidt  
      Schwarz (MI)  
      Scott (GA)  
      Sensenbrenner  
      Sessions  
      Shadegg  
      Shaw  
      Shays  
      Sherwood  
      Shimkus  
      Shuster  
      Simmons  
      Simpson  
      Smith (NJ)  
      Smith (TX)  
      Sodrel  
      Souder  
      Spratt  
      Stearns  
      Sullivan  
      Sweeney  
      Tancredo  
      Tanner  
      Taylor (MS)  
      Taylor (NC)  
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      Terry  
      Thomas  
      Thornberry  
      Tiahrt  
      Tiberi  
      Turner  
      Upton  
      Walden (OR)  
      Walsh  
      Wamp  
      Weldon (FL)  
      Weldon (PA)  
      Weller  
      Westmoreland  
      Whitfield  
      Wicker  
      Wilson (NM)  
      Wilson (SC)  
      Wolf  
      Young (AK)  
      Young (FL)  
 
  
                                   NOES_168      Abercrombie  
      Ackerman  
      Allen  
      Baca  
      Baird  
      Baldwin  
      Bartlett (MD)  
      Becerra  
      Berkley  
      Berman  
      Berry  
      Bishop (NY)  
      Blumenauer  
      Boucher  
      Brady (PA)  
      Brown, Corrine  
      Butterfield  
      Capps  
      Capuano  
      Cardin  
      Cardoza  
      Carnahan  
      Carson  
      Case  
      Clay  
      Clyburn  
      Conyers  
      Cooper  
      Costa  
      Costello  
      Crowley  
      Cummings  
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      Davis (CA)  
      Davis (IL)  
      DeFazio  
      DeGette  
      Delahunt  
      DeLauro  
      Dicks  
      Dingell  
      Doggett  
      Doyle  
      Emanuel  
      Engel  
      Eshoo  
      Evans  
      Farr  
      Fattah  
      Filner  
      Frank (MA)  
      Gilchrest  
      Gonzalez  
      Green, Al  
      Green, Gene  
      Grijalva  
      Gutierrez  
      Harman  
      Hastings (FL)  
      Hinchey  
      Hinojosa  
      Holt  
      Honda  
      Hooley  
      Hoyer  
      Inslee  
      Israel  
      Jackson (IL)  
      Jefferson  
      Johnson, E. B.  
      Jones (NC)  
      Jones (OH)  
      Kanjorski  
      Kaptur  
      Kennedy (RI)  
      Kildee  
      Kilpatrick (MI)  
      Kind  
      Kucinich  
      Langevin  
      Lantos  
      Larsen (WA)  
      Larson (CT)  
      LaTourette  
      Leach  
      Lee  
      Levin  
      Lipinski  
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      Lofgren, Zoe  
      Lowey  
      Lynch  
      Maloney  
      Markey  
      Matsui  
      McCarthy  
      McCollum (MN)  
      McDermott  
      McGovern  
      McKinney  
      McNulty  
      Meek (FL)  
      Meeks (NY)  
      Miller (NC)  
      Miller, George  
      Mollohan  
      Moore (WI)  
      Moran (KS)  
      Moran (VA)  
      Murtha  
      Nadler  
      Napolitano  
      Neal (MA)  
      Oberstar  
      Obey  
      Olver  
      Ortiz  
      Owens  
      Pallone  
      Pascrell  
      Pastor  
      Paul  
      Payne  
      Pelosi  
      Price (NC)  
      Rahall  
      Rangel  
      Reyes  
      Rothman  
      Roybal-Allard  
      Ruppersberger  
      Rush  
      Ryan (OH)  
      Sabo  
      Sanchez, Linda T.  
      Sanchez, Loretta  
      Sanders  
      Schakowsky  
      Schiff  
      Schwartz (PA)  
      Scott (VA)  
      Serrano  
      Sherman  
      Skelton  
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      Slaughter  
      Smith (WA)  
      Snyder  
      Solis  
      Stark  
      Stupak  
      Tauscher  
      Thompson (CA)  
      Thompson (MS)  
      Tierney  
      Towns  
      Udall (CO)  
      Udall (NM)  
      Van Hollen  
      Velazquez  
      Visclosky  
      Wasserman Schultz  
      Waters  
      Watson  
      Watt  
      Waxman  
      Weiner  
      Wexler  
      Woolsey  
      Wu  
      Wynn  
   
  
                    NOT VOTING - 12  
      Castle  
      Cleaver  
      Davis (FL)  
      Davis, Tom  
      Jackson-Lee (TX)  
      Keller  
      Lewis (GA)  
      Meehan  
      Millender-McDonald  
      Ney  
      Radanovich  
      Strickland  

So the bill was passed. 

The result of the vote was announced as above recorded.  [*H7561]  

A motion to reconsider was laid on the table. 

Stated for: 

Mr. KELLER . Mr. Speaker, on rollcall No. 491, I voted "aye" and I was here. Apparently, there was a card mal-
function and it did not record my vote. Had I been present, I would have voted "aye". 
 
SUBJECT: MILITARY & VETERANS LAW (91%); LAWYERS (79%); EVIDENCE (79%); TORTURE (59%); 
JUSTICE DEPARTMENTS (59%); JUDGES (59%); LEGISLATIVE BODIES (59%); WITNESSES (59%); ARMED 
FORCES (59%); LEGISLATION (59%); TESTIMONY (59%); ANNUAL REPORTS (59%); JURISDICTION (59%); 
TRIAL & PROCEDURE (59%); MILITARY OFFENSES (59%); DEFENSE DEPARTMENTS (59%);  
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[Congressional Record: September 27, 2006 (Senate)] 
[Page S10243-S10274] 
                        
 
  
                    MILITARY COMMISSIONS ACT OF 2006 
 
  The PRESIDING OFFICER. The clerk will report the bill by title. 
  The assistant legislative clerk read as follows: 
 
       A bill (S. 3930) to authorize trial by military commission  
     for violations of the law of war, and for other purposes. 
 
  The amendment (No. 5085) was agreed to. 
  (The amendment is printed in today's Record under ``Text of  
Amendments.'') 
  The PRESIDING OFFICER. The majority leader is recognized. 
  Mr. FRIST. Mr. President, for 5 years we have been a nation at war.  
It is a war unlike any we have ever before fought. It is an ideological  
war against radicals and zealots. We are fighting a different kind of  
enemy--an enemy who seeks to destroy our values, to destroy our  
freedom, and to destroy our way of life, people who will kill and who  
will actually stop at nothing to bring America to its knees. It is a  
war against an enemy who won't back down, ever, telling interrogators:  
I will never forget your face. I will kill you. I will kill your  
brothers, your mother, your sisters. It is a war against an enemy who  
undertakes years of psychological training to consciously resist  
interrogation and to withhold information that could be critical to  
thwarting future threats, future attacks. But it is also a physical  
war. On the field of battle, it is a war that demands quick thinking  
and creativity. It demands tactics that entice the enemy to reveal his  
weaknesses. 
  As we learned 5 years ago, safety and security aren't static states;  
they are dynamic, constantly shifting, constantly moving. We  
consistently and repeatedly have to be able to adjust and take stock  
and reassess and, when necessary, implement changes in response. 
  In the past 5 years alone, in this body we have passed more than 70  
laws and other bills related to the war on terror, but they haven't  
been enough. They haven't kept pace with the ever-changing field of  
battle. There is more we can do and, indeed, we must do. That is why  
over the last month we have focused the Senate agenda on security, and  
that is why today we address our Nation's security by debating one of  
the most serious and most urgent security issues currently facing the  
Nation: the detainment, questioning, and prosecution of enemy  
combatants--terrorists captured on the battlefield. 
  A few weeks ago, I traveled with several of my colleagues to  
Guantanamo Bay. That is where the mastermind of 9/11 currently  
resides--Khalid Shaikh Mohammed. This man, the man the 9/11 Commission  
calls the principal architect behind the 9/11 attacks, didn't stop with  
9/11. Not 1 month after 9/11, he was busy again plotting and planning,  
orchestrating, scheming, and conspiring to strike us again while we  
were still down. His next plot targeted the tallest buildings on the  
west coast with hijacked planes, buildings that house businesses and  
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organizations absolutely critical to our economic and our financial  
stability, including the Library Tower in Los Angeles, CA. But this  
time, we were ready. We thwarted that plot, and Khalid Shaikh Mohammed  
now resides at Guantanamo. But he wouldn't reside there and we wouldn't  
have stymied his evil designs at that Library Tower if not for the  
ability to question detainees. 
  Soon after 9/11, we detained an al-Qaida operative known as Abu  
Zubaydah. Under questioning, he yielded several operational leads. He  
revealed Shaikh Mohammed's role in the 9/11 attacks. Coupled with other  
sources, the information he gave up led to Shaikh Mohammed's capture  
and detainment. Khalid Shaikh Mohammed currently awaits prosecution.  
That prosecution cannot happen until we act. Our great Nation will know  
no justice--and his victims' families will know no justice--until  
Congress acts by passing legislation to establish these military  
commissions. 
  Before we recess this week, we will complete this bill. We could  
complete it possibly today but if not, in the morning. The bill itself  
provides a legislative framework to detain, question, and prosecute  
terrorists. It reflects the agreement reached last week: Republicans  
united around the common goal of bringing terrorists to justice. It  
preserves our intelligence programs--intelligence programs that have  
disrupted terrorist plots and saved countless American lives. 
  When we capture terrorists on the battlefield, we have a right to  
prosecute them for war crimes. This bill establishes a system that  
protects our national security while ensuring a full and fair trial for  
detainees. The bill formally establishes terrorist tribunals to  
prosecute terrorists engaged in hostilities against the United States  
for war crimes. Terrorist detainees will be tried by a 5- or 12-member  
military commission overseen by a military judge. They will have the  
right to be presumed innocent until proven guilty, the right to  
military and civilian counsel, the right to present exculpatory  
evidence, the right to exclude evidence obtained through torture, and  
the right to appeal. 
  The bill also protects classified information--our critical sources  
and methods--from terrorists who could exploit it to plan another  
terrorist attack. It provides a national security privilege that can be  
asserted at trial to prevent the introduction of classified evidence.  
But the accused can be provided a declassified summary of that  
evidence. 
  Moreover, the bill provides legal clarity for our treaty obligations  
under the Geneva Conventions. It establishes a specific list of crimes  
that are considered grave breaches of the Geneva Conventions. 
  Ultimately, these procedures recognize that because we are at war, we  
should not try terrorists in the same way as our uniformed military or  
common civilian criminals. We must remember that we are fighting a  
different kind of enemy in a different kind of war. We are fighting an  
enemy who seeks to destroy our values, our freedoms, and our very way  
of life. 
  To win this war, we must provide our military, intelligence, and law  
enforcement communities the tools they need to keep us safe. By  
formally establishing terrorist tribunals, the bill provides another  
critical tool in fighting the war on terror, and it provides a measure  
of justice to the victims of 9/11. 
  Until Congress passes this legislation, terrorists such as Khalid  
Shaikh Mohammed cannot be tried for war crimes, and the United States  
risks fighting a blind war without adequate intelligence to keep us  
safe. That is simply unacceptable, and that is why this bill must be  
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passed. 
  I look forward over the next few hours to an open and civilized  
debate in the best traditions of the Senate. I urge my colleagues-- 
Republican, Democrat, and Independent alike--to work together to pass  
this bill. The American people can't afford to wait. Even though we are  
in the midst of an election year, this issue--the safety and security  
of the American people--should transcend partisan politics. The time to  
act is now. 
  Mr. President, I yield the floor. 
  Mr. LEVIN. Mr. President, I yield myself 15 minutes off the bill  
itself. 
  The PRESIDING OFFICER. The Senator from Michigan is recognized. 
  Mr. LEVIN. Mr. President, first let me begin by commending our  
colleagues on the Armed Services Committee, Senator Warner, Senator  
McCain, and Senator Graham, for their effort earlier this month to  
produce a military commissions bill that will protect our troops,  
withstand judicial review, and be consistent with American values. The  
administration of their own party had prepared a bill that would  
authorize violations of our obligations under international law, permit  
the abusive treatment of prisoners, and allow criminal convictions  
based on secret evidence. The three Senators drafted a different bill,  
in consultation with our senior military lawyers. When the  
administration objected to this bill, Senator Warner scheduled a markup  
in the Senate Armed Services Committee anyway, and we reported that  
bill out with a bipartisan vote of 15 to 9. 
  Unlike the administration bill, the committee bill would not have  
allowed convictions based on secret testimony that is never revealed to  
the accused. The committee bill would not have allowed testimony  
obtained through cruel or inhuman treatment. The committee bill would  
not have allowed the use of hearsay where a better source of evidence  
is readily available. The committee bill would not have attempted to  
reinterpret our obligations under international law to permit the abuse  
of detainees in U.S. custody. 
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  While the committee bill was not perfect--in particular, it included  
a very problematic provision on the writ of habeas corpus--the military  
commissions it established would have met the test of the Supreme  
Court's decision in the Hamdan case and provided for the trial of  
detainees for war crimes in a manner that is consistent with American  
values and the American system of justice. It provided standards we  
would be able to live with if other countries were to apply similar  
standards to our troops if our troops were captured. And, of course,  
the committee bill provided for the interrogation, for the detention,  
and for criminal trials of detainees. 
  Unfortunately, the committee bill was not brought to the Senate.  
Instead, the three Republican Senators entered into negotiations with  
an administration that has been relentless in its determination to  
legitimize the abuse of detainees and to distort military commission  
procedures to ensure criminal convictions. The bill before us now is  
the product of these negotiations. I will be offering the committee- 
approved bill as a substitute a little later today. The bipartisan  
committee bill, which came from our committee just about a week ago on  
a vote of 15 to 9, will be offered by me as a substitute to the bill  
which is now before us. 
  The bill before us does make a few significant improvements over the  
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administration bill. I want to begin by outlining what those  
improvements are. 
  First, while the bill before us is not as clear as the committee bill  
in committing us to a standard that will protect our troops by  
conforming to our obligations under the Geneva Conventions, it is far  
preferable to the administration bill in this regard. In particular,  
the bill before us does not reinterpret U.S. obligations for the  
treatment of detainees under Common Article 3 of the Geneva  
Conventions. It does not place a congressional stamp of approval on an  
executive branch reinterpretation of those obligations. All it does in  
this regard is to state the obvious: that the President is responsible  
for administering the laws and that this gives him the authority to  
adopt regulations interpreting the meaning and application of the  
Geneva Conventions in the same manner and to the same extent as he can  
issue such regulations interpreting other laws. 
  Common Article 3 of the Geneva Conventions, the Detainee Treatment  
Act, and the new Army Field Manual all prohibit such interrogation  
abuses as forcing a detainee to be naked, to perform sexual acts or  
pose in a sexual manner; prevent such abuses as sensory deprivation,  
placing hoods or sacks over the head of a detainee, applying beatings,  
electric shock, burns, or other forms of physical pain; waterboarding,  
using military working dogs, inducing hypothermia or heat injury,  
conducting mock executions, or depriving the detainee of necessary  
food, water, or medical care. Nothing in this bill would change any of  
the standards of the Geneva Conventions, the Detainee Treatment Act, or  
the Army Field Manual. Nothing in this bill would authorize the  
President to do so. 
  Second, the bill does not permit the use of secret evidence that is  
not revealed to the defendant. Instead, the bill clarifies that  
information about sources, methods, or activities by which the United  
States obtained evidence may be redacted before the evidence is  
provided to the defendant and introduced at trial. Any material  
redacted from the evidence provided to the defendant cannot be  
introduced at trial. The defendant would have the right to be present  
for all proceedings and to examine and respond to all evidence  
considered by the military commission. 
  This approach is consistent with the approach taken to classified  
information in the Manual for Courts Martial, and it ensures that a  
defendant could not be convicted on the basis of secret evidence,  
evidence that is not known to him. 
  Those are two positive changes from the approach which the  
administration has argued for and demanded, in these two cases without  
success. 
  Unfortunately, at the insistence of the administration, the bill  
before us contains a great many ill-advised changes from the approved  
bill of the Armed Services Committee. For example, on coerced  
testimony, the committee-approved bill prohibited the admission of  
statements obtained through cruel, inhuman, or degrading treatment. The  
bill before us prohibits the admission of statements obtained after  
December 30, 2005, through ``cruel, inhuman or degrading treatment,''  
but, inexplicably, contains no such prohibition for statements that  
were obtained before September 30, 2005. As a result, military  
tribunals would be free to admit, for the first time in U.S. legal  
history, statements that were extracted through abusive practices. 
  On the question of hearsay, the committee bill permitted the  
admission of hearsay evidence not admissible at trials by court- 
martial, if direct evidence, which is inherently more probative, could  
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be procured ``through reasonable efforts, taking into consideration the  
unique circumstances of the conduct of military and intelligence  
operations during hostilities.'' 
  The bill before us makes hearsay evidence admissible unless the  
defendant can demonstrate that it is unreliable or lacking in probative  
value. Hearsay evidence is not only inherently less reliable, its use  
also deprives the accused of the ability to confront witnesses against  
him. The approach taken by this bill not only relieves the Government  
of any obligation to seek direct testimony from its witnesses, it also  
appears to shift the burden to the accused by presuming that hearsay  
evidence is reliable unless the accused can demonstrate otherwise. 
  On the question of search warrants, the committee bill, the bill  
which I will be offering as a substitute later on today--the committee  
bill provided that evidence seized outside the United States shall not  
be excluded from trial by military commission on the grounds that the  
evidence was not seized pursuant to a search warrant. The bill before  
us deletes the limitation so that it no longer applies to evidence  
seized outside the United States. As a result, the bill authorizes the  
use of evidence that is seized inside the United States without a  
search warrant. This provision is not limited to evidence seized from  
enemy combatants; it does not even preclude the seizure of evidence  
without a warrant from U.S. citizens. As a result, this provision  
appears to authorize the use of evidence that is obtained without a  
warrant, in violation of the U.S. Constitution. 
  On the definition of unlawful combatant, the committee bill defined  
the term ``unlawful combatant'' in accordance with the traditional law  
of war. The bill before us, however, changes the definition to add a  
presumption that any person who is ``part of'' the ``associated  
forces'' of a terrorist organization is an unlawful combatant,  
regardless of whether that person actually meets the test of engaging  
in hostilities against the United States or purposefully and materially  
is supporting such hostilities. 
  The bill also adds a new provision which makes the determination of a  
Combatant Status Review Tribunal, or CSRT, that a person is an unlawful  
enemy combatant--it makes that determination dispositive for the  
purpose of the jurisdiction of a military commission, even though the  
CSRT determinations may be based on evidence that would be excluded as  
unreliable by a military commission. 
  On the issue of procedures and rules of evidence, the committee bill  
provided that the procedures and rules of evidence applicable in trials  
by general courts martial would apply in trials by military commission,  
subject to such exceptions as the Secretary of Defense determines to be  
``required by the unique circumstances of the conduct of military and  
intelligence operations during hostilities or by other practical  
need.'' That approach, in our committee bill, was consistent with the  
ruling of the Supreme Court in the Hamdan case, but built in  
flexibility to address unique circumstances arising out of military and  
intelligence operations. The bill before us reverses the presumption.  
Instead of starting with the rules applicable in trials by courts  
martial and establishing exceptions, the Secretary of Defense is  
required to make trials by commission consistent with those rules only  
when he considers it practicable to do so. As one observer has pointed  
out, this provision is now so vaguely worded that it could even be read  
to authorize the administration to abandon the presumption of 
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innocence in trials by military commission. 
  On the issue of habeas corpus, the habeas corpus provision in the  
committee bill stripped alien detainees of habeas corpus rights, even  
if they had no other legal recourse to demonstrate that they were  
improperly detained. It also stripped those detainees of any other  
recourse to the U.S. courts for legal actions regarding their detention  
or treatment in U.S. custody. If the committee bill had been brought to  
the floor, I would have joined in offering an amendment to address the  
obvious problems with this provision. But at least the court-stripping  
provision in the committee bill was limited to aliens who were detained  
outside of the United States. The bill before us expands that provision  
to eliminate habeas corpus rights and all other legal rights for  
aliens, including lawful permanent residents detained inside or outside  
the United States who have been determined by the United States to be  
the enemy. The only requirement is that the United States determine  
that the alien detainee is an enemy combatant--but the bill provides no  
standard for this determination and offers the detainee no ability to  
challenge it in those cases which I have identified. 
 
  Consequently, even aliens who have been released from U.S. custody,  
such as the detainee that the Canadian Government recently found was  
detained without any basis and was subjected to torture, would be  
denied any legal recourse as long as the United States continues to  
claim that they were properly held. 
  I yield myself an additional 3 minutes. 
  The PRESIDING OFFICER. Without objection, it is so ordered. 
  Mr. LEVIN. In other words, a determination by the United States could  
not be contested, even if there is overwhelming evidence that the claim  
was incorrect. 
  These changes in the committee bill, a bill which was approved on a  
bipartisan basis in our committee, the changes that appear in the bill  
which is now before us, taken together, will put our own troops at risk  
if other countries decide to apply similar standards to our troops if  
they are captured and detained. These changes in the bill before us  
from the committee bill are likely to result in the reversal of  
convictions on appeal, and that means that efforts to convict these  
people of crimes can be readily reversed on appeal because of the  
changes that were made in the committee bill and the fact, which seems  
to me to be quite clear, that they do not comply in many instances with  
the requirements set forth in Hamdan, and the changes in the bill  
before us from the committee bill are inconsistent with American  
values. 
  I particularly again highlight the search and seizure requirements of  
our fourth amendment and the way that seems to be abandoned in the bill  
before us. 
  I close by applauding, again, Senators Warner, McCain, and Graham for  
their willingness to stand up to the administration and at least at the  
Armed Services Committee produce a bill that we were able to approve in  
the Armed Services Committee on a strong bipartisan vote. 
  However, the administration has been even more relentless in their  
effort to legitimize the mistreatment of detainees and to undermine  
some of the cornerstone principles of our legal system. While the bill  
before us is a modest improvement over the language originally proposed  
by the administration, it has adopted far too many provisions from the  
administration's bill. The substitute which we will be offering later  
on today is the committee-approved bill. That will do a much better  
job, if we adopt it, of protecting our troops who might become  
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detainees in the future and does a much better job of upholding our  
values as a nation. 
  I yield the floor. 
  The PRESIDING OFFICER. Who yields time? If no one yields time, time  
will be charged to both sides. 
  The Senator from Michigan. 
  Mr. LEVIN. I suggest the absence of a quorum. 
  The PRESIDING OFFICER. The clerk will call the roll. 
  The legislative clerk proceeded to call the roll. 
  Mr. LEVIN. Mr. President, I ask unanimous consent the order for the  
quorum call be rescinded. 
  The PRESIDING OFFICER. Without objection, it is so ordered. 
  Mr. LEVIN. Mr. President, I ask unanimous consent that of the time  
under the control of the Democratic leader, Senator Reid, that 45  
minutes be allocated to Senator Leahy. 
  The PRESIDING OFFICER. Without objection, it is so ordered. 
  Mr. LEVIN. I suggest the absence of a quorum and ask that the time be  
charged equally to both sides. 
  The PRESIDING OFFICER. Is there objection? Without objection, it is  
so ordered. 
  The clerk will call the roll. 
  The legislative clerk proceeded to call the roll. 
  Mr. WARNER. Mr. President, I ask unanimous consent that the order for  
the quorum call be rescinded. 
  The PRESIDING OFFICER. Without objection, it is so ordered. 
  Mr. WARNER. Parliamentary inquiry: At this time the Senate is now  
proceeding on the Hamdi bill; is that correct? 
  The PRESIDING OFFICER. The Senator is correct. 
  Mr. WARNER. Mr. President, I rise to speak in support of the Military  
Commissions Act of 2006 which would authorize military commissions for  
the trial of an alien enemy unlawful combatant. 
  I take a moment to say my colleagues and others with whom I have  
served in the Senate the last 28 years stand at a moment of critical  
importance in the history of our Nation. What we do today will impact  
how we conduct the war on terror for as long as it lasts. In the  
estimate of this humble Senator, that could be for decades. It will  
fundamentally impact our relationships with our allies. It will  
fundamentally impact the image of the United States of America in the  
eyes of the world. It is crucial to our ability to keep America safe.  
It will speak most loudly about the core values, the principles of this  
great Republic known as the United States of America. 
  From the outset, I make it clear I respect the views of all  
participants in this dialog, from the President and his team, to those  
particularly in the Congress, but elsewhere in the Congress, on both  
sides of the aisle. I have certain core principles I share with several  
of my colleagues. I have endeavored to see this particular bill  
reflects those principles to the best of my ability, as have they.  
Nevertheless, I respect the views of others who may differ. 
  The goal of this legislation, from my point of view, and I think it  
is shared by others, is first and foremost to meet the challenge for  
withstanding review by the Supreme Court. Out of respect for that  
Court, the Hamdi decision, which was quite an interesting decision in  
many of its findings, divided by different panels within that Court, it  
is quite likely in one or more instances, if this becomes law, the bill  
now presently before the Senate, that will likewise be taken to the  
Supreme Court. That is the way we do things in the United States of  
America. 
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  We hope we who have labored to craft this, and the 100 Senators who  
will finally cast their votes, together with the other body, will give  
to the President a bill that will effectively enable him to do those  
things to keep America free, to fight the war on terrorism and, at the  
same time, pass the Federal court review--whether it is the district,  
appellate, or the Supreme Court--such as likely will take place. 
  In late June, the Supreme Court struck down the President's initial  
plan to try detainees by military commissions. In its opinion, Hamdi v.  
Rumsfeld, the Court held by a fractured five-Justice panel that the  
present system for trials by military commission violated both the  
Uniform Code of Military Justice and particularly Common Article 3 of  
the 1949 Geneva Conventions. There were some four conventions put  
together in 1949. In particular, the Common Article 3 was common to all  
four of those conventions. 
  That historic moment in world history was a culmination from the  
learning experience of what took place all across our globe during  
World War II in an effort to see that certain injustices, in terms of  
the basic core values of the free world, would never occur again. 
  It is my fervent hope and conviction that whatever the Congress does,  
the 
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legislation we produce must be able to withstand further security  
review and scrutiny of the Federal court system, particularly the  
Supreme Court. 
  From my own personal perspective, it would be a very serious blow to  
the credibility of the United States--and I have said this a number of  
times in connection with the debate--not only in the international  
community but also at home, if the legislation as prepared by the  
Congress now and enacted by the President failed to meet another series  
of Federal court reviews. 
  To meet the mandate of the Court in its decision, Hamdi v. Rumsfeld,  
this legislation provides for a military commission that, in the words  
of Common Article 3, affords ``all the judicial guarantees which are  
recognized as indispensable by civilized peoples.'' 
  That is what we are striving to obtain. The Military Commissions Act  
of 2006 provides these essential guarantees in the following ways. The  
bill generally follows the current military rule on the use of  
classified information at trial. That has been an area of concern  
probably to each and every Senator but most particularly to this  
Senator and others who worked closely in our group. We have, to the  
satisfaction of all interested parties, resolved that. 
  That is a very fundamental thing we must maintain; that is, the  
ability of our continued gathering of evidence, the protection of  
source and methods--nevertheless, to provide, on a real-time basis  
intelligence for our fighting men and women and, indeed, intelligence  
to protect us here at home. 
  However, our bill goes further by creating a privilege that protects  
classified information at all stages of a trial and prohibits  
disclosure of classified information, including sensitive intelligence  
sources and methods, to an alleged terrorist accused. 
  As a fundamental matter--and one we feel is crucial for this bill to  
survive judicial review--the bill would not allow an accused, however,  
to be tried and sentenced--perhaps even being given the death penalty-- 
on evidence that the accused has never been allowed to see. That, in my  
judgment, and I think in the judgment of many, would be establishing a  
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precedent that is without foundation in American jurisprudence or,  
indeed, the jurisprudence of the vast majority of nations in the world. 
  Further, the bill would prohibit the use of evidence that was  
allegedly obtained through the use of torture. A statement obtained  
before the date of enactment of the Detainee Treatment Act of 2005-- 
December 30, 2005--in which the degree of coercion is in dispute could  
be used only--and I repeat--only at trial if the military judge finds  
that it is reliable and tends to prove the point for which it was  
offered. 
  A statement obtained after the date of enactment of the Detainee  
Treatment Act of 2005, in which the degree of coercion is in dispute,  
may only be admitted in evidence if the military judge finds that the  
first two tests are met and finds that the interrogation methods used  
to obtain the statement do not amount to cruel, inhuman, or degrading  
treatment prohibited by the Detainee Treatment Act of 2005. 
  The bill would generally follow the rules of evidence that apply to  
courts-martial. However, the Secretary of Defense, in consultation with  
the Attorney General, would be authorized to make substantial  
exceptions due to the unique circumstances presented by the conduct of  
military and intelligence activities so long as those exceptions are  
not inconsistent with the statutory provisions provided by this new  
law. 
  Most importantly, this bill achieves the President's benchmark  
objective by clearly defining those grave breaches of Common Article 3  
of the Geneva Conventions that would be a criminal offense under the  
U.S. domestic law in the War Crimes Act. 
  That term, ``grave breaches,'' is set forth in that Convention of  
1949. And in conjunction with working on this, we extensively examined  
the legislative history. Doing so allows our military and intelligence  
interrogators to know what conduct is prohibited under U.S. law.  
Moreover, this bill provides that no foreign sources of law may be used  
to define or interpret U.S. domestic criminal law implementing Common  
Article 3. 
  This bill does not provide as a matter of law that this legislation  
fully satisfies Common Article 3 of the Geneva Conventions. My  
colleagues and I feel that to make such a statement a matter of statute  
would amount to a reinterpretation of our obligations under the Geneva  
Conventions some 57 years after the United States signed those  
treaties. Such an action could open the door to statutory  
reinterpretation by a host of other nations with less regard for human  
rights than the United States, and would result in possibly our U.S.  
troops being put at greater risk should they become captives in a  
future conflict. 
  However, in addition to clearly defining grave breaches of Common  
Article 3 that are war crimes under the War Crimes Act, this bill  
acknowledges the President's authority under the Constitution to  
interpret the meaning and application of the Geneva Conventions, and to  
promulgate administrative regulations for violations of our broader  
treaty obligations which are not grave breaches of the Geneva  
Conventions. To ensure transparency, such interpretations are required  
to be published in the Federal Register and are subject to  
congressional and judicial oversight. 
  We have had a robust discussion of these issues among Members and  
with administration officials for some several months, most  
particularly the last few weeks. I strongly believe this bill achieves  
the best balance for our country. It will allow terrorists to be  
brought to justice in accordance with the founding principles and  
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values that have made our Nation the greatest democracy in the world. 
  This bill will also provide the clarity needed to allow our essential  
intelligence activities to go forward--I repeat: go forward--under the  
law. And this bill is consistent with the Geneva Conventions, which  
have helped protect our own forces in conflicts over the past 57 years. 
  I thank my colleagues for their support. I wish at this time to thank  
the many staff members who have worked on this thing tirelessly. And I  
might add, in my 28 years here I have never known the legislative  
counsel's office to literally work 24 hours around the clock. Perhaps  
they have, but certainly they did in this instance. I want to give a  
special recognition and thanks to that office for assisting the Senate  
in preparing this bill. 
  Now, Mr. President, my understanding is the Senator from Michigan may  
well have an amendment he would like to bring forward. 
  The PRESIDING OFFICER. The Senator from Michigan. 
 
 
                           Amendment No. 5086 
 
       (Purpose: In the nature of a substitute) 
 
  Mr. LEVIN. Mr. President, I now call up amendment No. 5086, which is  
an amendment in the nature of a substitute. 
  The PRESIDING OFFICER. The clerk will report. 
  The assistant legislative clerk read as follows: 
 
       The Senator from Michigan [Mr. Levin] proposes an amendment  
     numbered 5086. 
 
  Mr. LEVIN. Mr. President, I ask unanimous consent that reading of the  
amendment be dispensed with. 
  The PRESIDING OFFICER. Without objection, it is so ordered. 
  (The amendment is printed in today's Record under ``Text of  
Amendments.'') 
  Mr. LEVIN. Mr. President, the amendment which I have just called up  
would substitute a bill which was adopted by the Senate Armed Services  
Committee on a bipartisan vote of 15 to 9 for the pending language. 
  Before I outline the differences between the bill which the committee  
adopted and the bill before us, I want to thank my good friend from  
Virginia for the work he and a number of other colleagues on the  
Republican side put into the committee bill to make it possible for  
that bill to be adopted. 
  In my earlier statement, when the Senator was not on the floor, I  
commended him and Senator McCain and Senator Graham for their effort  
earlier this month to produce a military commissions bill that would  
protect our troops in the event they were captured at some point down  
the road that would withstand judicial review and be consistent with  
our values. 
  They produced this bill in the committee, despite huge administration  
opposition. The chairman of the committee actually scheduled a markup,  
as I indicated in my prior statement, despite the opposition of the  
administration. The administration did then and 
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continues to want to permit the treatment of prisoners which is  
abusive. They did then and they still want to allow criminal  
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convictions to be based on secret evidence. 
  But what the chairman and a number of other Republican Senators were  
able to do was to make some accomplishments in those two areas: in the  
area of secret evidence, and in the area, to an extent, of coercive  
statements, statements that were obtained by coercion, depending on  
when the statement was obtained. I will get into that in greater detail  
because there is a distinction in the bill that is on the floor now as  
to whether the statement was obtained before or after December 30,  
2005, as to whether certain types of coercive treatment would be  
allowed and that statement, nonetheless, be admitted into evidence. I  
think that distinction between a statement obtained by coercion before  
or after December 30, 2005, is a distinction which is totally  
unsustainable. But I will get into that again in a moment. 
  But before I begin, because my friend, Senator Graham, who is also on  
the floor now, and my friend from Virginia were not on the floor  
before--before I list a number of major differences with the pending  
bill that I and a number of others have with the pending bill--I want  
to again compliment my good friend from Virginia, Senator McCain, and  
Senator Graham because they had to withstand a huge amount of  
administration pressure to get the bill out of committee. It is a far  
better bill than the one which is now before us. That is why I am going  
to attempt to substitute it for the bill that is now before us. But,  
nonetheless, their effort has produced some significant gains over the  
administration language. I acknowledge that and I thank them for that  
effort before I proceed to offer the committee bill that is a  
substitute. 
  Mr. WARNER. Mr. President, will the Senator kindly yield for me to  
address his comments? 
  Mr. LEVIN. I am happy to. 
  The PRESIDING OFFICER. Without objection. 
  Mr. WARNER. Mr. President, the Senator has recited that our committee  
had a markup on a bill. That was after receiving from the  
administration its own bill. So in a sense, the Senate had before it  
two bills. Perhaps the formalities I will not go into. But the Senate  
had the administration's bill and the draft of the committee bill at  
the time we went into the markup. 
  The Senator referred to the administration's huge pressure, but those  
are matters we can go into at another time. But I want you to know the  
group I was working with, and other Senators, were working with the  
administration right up until the hours before the markup started. 
  As the Senator proceeds with his amendment, I am going to ask that  
the Senator from South Carolina, at the conclusion of your remarks on  
the amendment, be recognized for the purpose of giving his statement  
which, indeed, addresses the current bill in the context of the bill  
that was drafted by the committee, as I understand it from the Senator  
from South Carolina. And then we will proceed further with discussion  
on your bill. 
  We have 3 hours to consider matters here. But I point out, we have  
your substitute bill, which is basically a 60-minute proposition; the  
Rockefeller congressional oversight, which is 60 minutes; the Kennedy  
interrogation, which is 60 minutes; the Byrd sunset which is 60  
minutes; and the Specter-Leahy habeas corpus--and I expect you might be  
a part of that habeas corpus amendment--which is 120 minutes. 
  Mr. LEVIN. If the Senator will yield? 
  Mr. WARNER. Yes. 
  Mr. LEVIN. Without losing his right to-- 
  The PRESIDING OFFICER. Without objection. 
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  Mr. LEVIN. The time limit on the substitute amendment is also 120  
minutes. 
  The PRESIDING OFFICER. Correct. 
  Mr. WARNER. Yes, correct. I don't know if I stated that, but it  
should be here as a part of it. 
  Mr. LEAHY. Will the Senator yield, without losing his right to the  
floor? 
  Mr. WARNER. Yes. 
  The PRESIDING OFFICER. The Senator from Vermont. 
  Mr. LEAHY. My understanding is the Senator from Vermont has an hour  
reserved on the bill, with up to 45 minutes of that on the Specter- 
Leahy habeas amendment. 
  Mr. WARNER. Mr. President, I would have to inquire of the Chair if  
the Chair has knowledge of that. 
  The PRESIDING OFFICER. That is not part of the agreement. 
  Mr. WARNER. Does the Senator from Michigan wish to address that  
request? 
  Mr. LEVIN. I know that I did ask unanimous consent to protect the  
Senator from Vermont for 45 minutes on the habeas amendment. 
  The PRESIDING OFFICER. The Senator from Michigan is correct. Under  
the consent agreement, 45 minutes has been reserved to the Senator from  
Vermont out of the leadership time. 
  Mr. LEVIN. That is on the bill itself. And on the habeas amendment,  
that would be up to you and Senator Specter--right?--to control. 
  Mr. LEAHY. No. Mr. President, I am confused by this. It was my  
understanding the Senator from Vermont had up to 45 minutes  
specifically reserved, not from anybody else's time, but from his own  
time, on the Specter-Leahy, et al., amendment, and a total--out of  
which the 45 minutes would have to come--of 1 hour on the bill. Is that  
incorrect? 
  Mr. WARNER. Mr. President, I would suggest the following to work our  
way through this: I call on the Chair to inform the Senate as to the  
time agreement which I understand has been agreed upon by our leaders. 
  The PRESIDING OFFICER. Under the previous order, there is to be 2  
hours equally divided for the Levin amendment, 2 hours equally divided  
for the Specter amendment on habeas, 1 hour equally divided on the  
Rockefeller, Kennedy, Byrd amendments each; general debate is 3 hours  
equally divided, 90 minutes on each side, of which 45 minutes on the  
minority side had been allocated to the Senator from Vermont. 
  Mr. WARNER. At this time, I advise my colleagues that I would oppose  
any change to that unanimous consent and ask any Members who so desire  
to address the UC to do so to their respective leadership. 
  Mr. LEAHY. Will the Senator yield for a question? 
  Mr. WARNER. Yes. 
  Mr. LEAHY. The senior Senator from Virginia has an absolute right to  
object to anything further. This is not what I understood had been  
agreed to. It is the unanimous consent that the Chair has so stated. I  
will not seek to change it. I don't suggest that it is the fault of the  
Senator from Virginia. This is not what I understood the agreement to  
be. 
  I ask unanimous consent that the senior Senator from Connecticut, Mr.  
Dodd, be added as an original cosponsor to the Specter-Leahy habeas  
amendment. 
  The PRESIDING OFFICER. Is there objection? 
  Without objection, it is so ordered. 
  The Senator from Virginia controls the floor. 
  Mr. WARNER. Do I see another Senator wishing to speak? 
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  Mr. DORGAN. Mr. President, I ask unanimous consent to be added as an  
original cosponsor to the Specter-Leahy-Dodd amendment. 
  The PRESIDING OFFICER. Without objection, it is so ordered. 
  Mr. WARNER. Mr. President, I will yield the floor, and the Senator  
from Michigan will regain his right to the floor. 
  The PRESIDING OFFICER. The Senator from Michigan is recognized. 
  Mr. LEVIN. Mr. President, on September 14, the Senate Armed Services  
Committee favorably reported S. 3901, the Military Commissions Act of  
2006, to the Senate floor with a bipartisan vote of 15 to 9. Supporters  
of the committee bill on both sides of the aisle emphasized that the  
bill met two critical tests: 
  First, that we would be able to live with the procedures we  
established if the tables are turned and our own troops were subject to  
similar procedures. 
  Second, that the bill was consistent with our American system of  
justice and would stand up to scrutiny on judicial review. 
  On the first point, the committee bill did not authorize departure  
from the requirements of the Geneva Conventions, did not authorize the  
abuse of prisoners in U.S. custody, did not authorize the use of  
testimony obtained 
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through abusive practices, because the standards for detention,  
interrogation, and trial in the bill were consistent with international  
norms. The bill contained no procedures that we could not live with if  
they were applied to our own troops who might be captured at some  
future time. 
  On the second point, the committee bill established legal procedures  
consistent with basic principles of the American system of justice,  
such as the right to examine and respond to all evidence presented, and  
the exclusion of unreliable categories of evidence, such as coerced  
statements. Because the bill took the approach outlined by the Supreme  
Court in the Hamdan case, a trial process based on rules and procedures  
applicable in trials by courts martial, subject to such exceptions as  
might be required by the unique circumstances of military and  
intelligence operations in an ongoing conflict, committee members could  
have confidence that these provisions would be upheld by the courts on  
appeal. 
  The committee bill was not brought to the Senate floor. Indeed, the  
majority leader reacted to the action of the Armed Services Committee  
by telling the press he would filibuster the bill if the Senate Armed  
Services Committee bill was brought to the Senate floor. Consequently,  
the three Republican Senators who had drafted the committee bill,  
Senators Warner, McCain, and Graham, entered into negotiations with an  
administration that has been unrelenting in its determination to  
legitimize the abuse of detainees and to distort military commission  
procedures to ensure convictions. 
  The bill before us, which is the product of those negotiations, has  
been changed from the committee bill in so many ways that the bill is a  
very different bill from the one that was adopted by the Armed Services  
Committee. It is the Armed Services Committee bipartisan bill that I  
have now offered as a substitute to this new version that is being  
offered today. 
  Let me give you some examples of the differences between the  
committee-adopted bill and the bill that is before us. On coerced  
testimony, the committee bill prohibited the admission of statements  
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obtained through cruel, inhuman, or degrading treatment. The bill  
before us prohibits the admission of statements obtained after December  
30, 2005, through ``cruel, inhuman, or degrading treatment'' but  
inexplicably contained no such prohibition for such statements that  
were obtained before December 30, 2005. 
  As a result, military tribunals would presumably be free to admit,  
for the first time in U.S. legal history, statements that were  
extracted through cruel or inhuman practices. 
 
  By the way, on that issue, if anybody wants to read the actual  
difference in the way in which the December 30, 2005, date was provided  
in this bill as a dividing line between statements that could be  
admitted into evidence, although they were obtained through cruel and  
inhuman treatment, they can refer to sections 948(R)(c), on a statement  
obtained before December 30, 2005, the date of the enactment of the  
Detainee Treatment Act of 2005, which says: 
 
       The degree of coercion in dispute may be admitted if the  
     military judge finds the following: Totality of the  
     circumstances renders the statement reliable in possessing  
     sufficient probative value; and, 2, the interest of justice  
     would best be served by the admission of the statement into  
     evidence. 
 
  But subsection (d) reads: 
 
       If the statement is obtained after December 30, 2005, the  
     date of the enactment of the Detainee Treatment Act of 2005,  
     the degree of coercion may be disputed and may be admitted  
     under those same two circumstances. 
 
  It then adds a third finding that is required: 
 
       That the interrogation methods used to obtain the statement  
     do not amount to cruel, inhuman, or degrading treatment,  
     prohibited by section 1003. 
 
  So if the statement is obtained after December 30, 2005, then if it  
is obtained through cruel and inhuman treatment, it is not allowable  
into evidence. But because that requirement is missing relative to  
statements obtained prior to December 30, 2005, presumably, even though  
a statement is obtained through cruel and inhuman treatment, it is  
nonetheless admissible into evidence if it meets the other two tests  
provided. That is an unsustainable provision. It would be the first  
time in American legal history that we would, in effect, be authorizing  
statements that were obtained through that type of coercion--cruel  
treatment, inhuman treatment--to be admitted into evidence. That is  
something we should not accept. 
  On the issue of hearsay, the committee bill permitted the admission  
of hearsay not admissible at trials by court-martial if direct  
evidence, which is inherently more probative, could be procured  
``through reasonable efforts,'' taking into consideration the unique  
circumstances of the conduct of military and intelligence operations  
during hostilities. 
  The bill before us, unlike the committee bill, makes hearsay evidence  
admissible, unless the defendant can demonstrate that it is unreliable  
or lacking in probative value. Well, hearsay evidence is not only  
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inherently unreliable, it is used to deprive the accused of the ability  
to confront the witnesses against him. 
  The approach taken by this bill not only relieves the Government of  
any obligation to seek direct testimony from its witnesses, it also  
appears to shift the burden to the accused by presuming that hearsay  
evidence is reliable, unless the accused can demonstrate otherwise. 
  Relative to search warrants, the committee bill provided that  
evidence seized outside of the United States shall not be excluded from  
trial by military commission on the grounds that the evidence was not  
seized pursuant to a search warrant. The bill before us deletes the  
limitation to evidence seized outside of the United States. As a  
result, the bill authorizes the use of evidence that is seized inside  
the United States without a search warrant. I note that the chairman of  
the Judiciary Committee is on the floor. I particularly point out this  
provision to him--that because the words ``outside of the United  
States'' were deleted, the bill before us would allow into evidence,  
for the first time in history, I believe--it authorizes the use of  
evidence seized inside the United States without a search warrant. It  
is not limited to evidence seized from enemy combatants. It does not  
even preclude the seizure of evidence without a warrant from U.S.  
citizens. That is a major departure from the committee-adopted bill. It  
would appear to authorize the use of evidence obtained without a  
warrant, in violation of the United States Constitution. 
  The next problem I want to address is the definition of ``unlawful  
combatant.'' The committee bill defines the term ``unlawful combatant''  
in accordance with the traditional law of war. The bill before us  
changes the definition to add a presumption that any person who is  
``part of'' the associated forces of a terrorist organization is an  
unlawful combatant, regardless of whether that person actually meets  
the test of engaging in hostilities against the United States or  
purposefully and materially supporting such hostility. 
  In addition, the bill also adds a new provision which makes the  
determination of a Combatant Status Review Tribunal, CSRT, that a  
person is an unlawful enemy combatant, dispositive for the purpose of  
the jurisdiction of a military commission, even though CSRT  
determinations may be based on evidence that would be excluded as  
unreliable by a military commission. 
  We should not make those findings dispositive, particularly where the  
CSRT findings can be based on such very unreliable evidence. 
  Next is procedures and rules of evidence. The committee bill provided  
that the procedures and rules of evidence applicable in trials by  
general courts-martial would apply in trials by military commissions,  
subject to such exceptions as the Secretary of Defense determines to be  
``required by the unique circumstances of the conduct of military and  
intelligence operations during hostilities or by other practical  
need.'' 
  So the committee bill starts with the courts-martial, the manual, and  
then says that the Secretary of Defense may make such exceptions as he  
determines are ``required by the unique circumstances of the conduct of  
military and intelligence operations or by practical need.'' 
  This approach is consistent with the ruling in Hamdan. It builds in  
some flexibility to address unique circumstances arising out of  
military and 
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intelligence operations. The bill before us reverses the presumption,  
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and instead of starting with the rules applicable in trials by court- 
martial and establishing exceptions, the Secretary of Defense is  
required to make trials by commission consistent with those rules only  
when he considers it practicable to do so. As one observer has pointed  
out, this provision is now so vaguely worded that it could even be read  
to authorize the administration to abandon the presumption of innocence  
in trials by military commission. 
  On the issue of habeas corpus, the habeas corpus provision in the  
committee bill stripped alien detainees of habeas corpus rights, even  
if they have no other legal recourse to demonstrate that they were  
improperly detained. It also stripped those detainees of any other  
recourse to U.S. courts for legal actions regarding their detention or  
treatment in U.S. custody. 
  If the substitute amendment we are offering is approved, a further  
amendment will be necessary to address the obvious problems with the  
committee habeas corpus amendment. That habeas corpus amendment is  
going to be offered in either event, whether or not the bill before us  
remains or whether or not the committee bill is substituted for it. But  
at least in the committee bill, the court-stripping provision was  
limited to aliens who were detained outside the United States. The bill  
before us expands that provision to eliminate habeas corpus rights and  
all other legal rights of redress for wrongs committed by aliens,  
including lawful permanent residents detained inside or outside the  
United States who have been determined by the United States to be  
enemies. 
  The only requirement under the bill before us is that the Government  
determines that the alien detainee is an enemy combatant, but the bill  
provides no standard for this determination and offers the detainee no  
ability to challenge it. Consequently, even aliens who have been  
released from U.S. custody, such as the detainee that the Canadian  
Government recently found was detained without any basis and subjected  
to torture, even those kinds of aliens, such as that Canadian citizen,  
would be denied any legal recourse as long as the United States  
continues to claim in a way which cannot be contested that they were  
properly held. 
  No matter how overwhelming the evidence, there is no way to contest  
it, and there is no legal recourse under the bill before us. That was  
not true of the committee bill. 
  The committee bill had lots of problems, in my judgment, on habeas  
corpus, but the bill before us, for the reasons I just outlined, goes  
way beyond what the committee bill provided. 
  As a result of these changes, the bill that is before us does not  
meet either of the two tests used by the majority of members at the  
Armed Services Committee markup. The two tests that are not met: The  
bill before us places our own troops at risk if others apply similar  
standards, and it is likely to result in convictions by military  
commissions that are overturned on appeal. 
  For example, the provision in the bill addressing coerced testimony  
would prohibit the use of statements that are obtained through cruel  
and inhuman treatment if those statements were obtained after December  
30, 2005, but again, it inexplicably contains no such prohibition on  
statements obtained through those same methods prior to this date. This  
provision, in other words, expressly authorizes military commissions to  
consider evidence that was obtained through cruel and inhuman treatment  
of defendants and other witnesses. 
  By expressly omitting the principle that statements obtained through  
cruel and inhuman treatment of detainees should be precluded from  
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evidence--even if they were obtained before December 30, 2005--this  
provision would set an absolutely unacceptable and frightening standard  
if the rest of the world adopts this same standard. This is a standard  
under which our own troops could be subjected to abuse and mistreatment  
of all kinds in order to force them to sign statements that would then  
be used to convict them of war crimes. 
 
  The provision also sets a standard which will be used by our  
terrorist enemies as evidence of U.S. hypocrisy when it comes to  
proclamations of human rights. Our failure to conclusively exclude  
statements obtained through cruel and inhuman methods are all too  
likely to be seen through much of the world as a confirmation of  
negative views of Americans and what we stand for and that have been  
shaped by their views of what happened at Abu Ghraib and Guantanamo. 
  The administration and its supporters have argued that our military  
judges can be counted on to exclude statements that are based on  
extreme forms of abuse. That may be; that may be. We have many fine  
military judges, and I share the hope that these judges will be willing  
to stand up for the humane treatment of detainees, even where Congress  
has failed to do so and even when the administration is unwilling to do  
so. 
  Indeed, our top military lawyers have told us that evidence obtained  
through coercive techniques is inherently unreliable. The Army Deputy  
Chief of Staff for Intelligence, LTG John Kimmons, said the same thing  
when he released the new Army Field Manual on interrogation procedures.  
He stated: 
 
       No good intelligence is going to come from abusive  
     practice. I think history tells us that. I think the  
     empirical evidence of the last five years, hard years, tell  
     us that. And moreover, any piece of intelligence which is  
     obtained under duress . . . through the use of abusive  
     techniques would be of questionable credibility. 
 
  I am hopeful that our military judges will likewise reject testimony  
that is obtained through abusive techniques as inherently unreliable  
and of questionable credibility. 
  However, our military judges cannot protect our troops in future  
conflicts. If an American soldier, sailor, airman, or marine is put on  
trial by a hostile power, he or she will not have an American military  
judge to stand up for his or her rights. Our troops will face foreign  
judges, and if the standard applied by those judges is similar to the  
one proposed in this bill for statements obtained prior to December 30,  
2005, they are a lot less likely to get either fair treatment or fair  
trials. 
  If statements obtained through cruel and inhuman treatment of  
detainees are allowed into evidence, as this provision provides, any  
resulting convictions are unlikely to withstand scrutiny on judicial  
review in our own courts. 
  The Supreme Court specifically addressed this issue in the Hamdan  
case earlier this year. In that case, the Court pointed out that Common  
Article 3 of the Geneva Conventions prohibits the passing of sentences  
``without previous judgment pronounced by a regularly constituted court  
affording all the judicial guarantees which are recognized as  
indispensable by civilized peoples.'' 
  The Supreme Court concluded that ``[t]he regular military courts in  
our system are the courts-martial established by congressional  
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statutes'' and ``can be `regularly constituted' by the standards of our  
military justice system only if some practical need explains deviations  
from court-martial practice''; and the language requiring ``judicial  
guarantees which are recognized as indispensable by civilized peoples''  
must require, at a minimum, that any deviation from procedures  
governing courts-martial be justified by ``evident practical need.'' 
  The rules of evidence reviewed by the Supreme Court in the Hamdan  
case, such as the rules we are considering today, would have permitted  
the admission of statements obtained through coercion--other than  
torture--into evidence if a military commission determines the  
statements to be probative and reliable. The plurality opinion of the  
Court notes that under these procedures, ``evidence obtained through  
coercion [is] fully admissible.'' Similarly, Justice Kennedy's  
concurring opinion observes that the procedures in place ``make no  
provision for exclusion of coerced declarations save those `established  
to have been made as a result of torture.' '' 
  The Supreme Court expressly rejected those procedures. The procedures  
established by the President, according to the Supreme Court, ``deviate  
from those governing courts-martial in ways not justified by any  
`evident practical need,' and for that reason, at least, fail to afford  
the requisite guarantees'' that are recognized as indispensable by  
civilized peoples. 
  Like the procedures previously rejected by the Supreme Court, this  
bill 
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would make evidence obtained through coercion, other than torture,  
admissible, at least in the case of evidence obtained prior to December  
30, 2005. Given that the Supreme Court has already struck down  
procedures that similarly failed to preclude coerced testimony once, it  
is surely likely that the Court will strike them down again. Whatever  
minimal due process may be required in the case of an alien enemy  
combatant, it certainly cannot be met by procedures that, as a majority  
of the Supreme Court has already determined, fail to provide the  
``judicial guarantees which are recognized as indispensable by  
civilized people.'' 
  We should also reject this provision because it is inconsistent with  
American values and what we stand for as a nation. During the  
Revolutionary War, the British mistreated many American prisoners. But  
as described by David Hackett Fischer in his book ``Washington's  
Crossing,'' General Washington ``ordered that . . . the captives would  
be treated as human beings with the same rights of humanity for which  
Americans were striving,'' and those ``moral choices in the War of  
Independence enlarged the meaning of the American Revolution.'' 
  We have always believed that we hold ourselves to a higher standard  
than many other nations. Others may abuse prisoners; we do not. Others  
may engage in cruel and inhuman practices; we do not. Others may  
believe that the ends justify the means; we do not. It is contrary to  
what we stand for as a nation. 
  Former Navy general counsel Alberto Mora bravely fought against  
efforts by others in this administration to approve cruel and inhuman  
interrogation techniques. Mr. Mora explained his stand when he was  
awarded the 2006 John F. Kennedy Profile in Courage Award on May 22. He  
said: 
 
       We need to be clear. Cruelty disfigures our national  
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     character. It is incompatible with our constitutional order,  
     with our laws, and with our most prized values. Cruelty can  
     be as effective as torture in destroying human dignity,  
     and there is no moral distinction between one and the  
     other. To adopt and apply a policy of cruelty anywhere  
     within this world is to say that our forefathers were  
     wrong about their belief in the rights of man because  
     there is no more fundamental right than to be safe from  
     cruel and inhuman treatment. Where cruelty exists, law  
     does not. 
 
  If we enact this provision into law, giving a congressional stamp of  
approval to the use of cruel and inhuman methods to extract testimony  
from detainees, we will diminish ourselves as a people and, as Colin  
Powell stated in a recent letter to Senator McCain, add to the world's  
doubts about the moral basis of our fight against terrorism. 
  The bill, as reported by the Armed Services Committee, will protect  
our troops, will be more likely to result in convictions that are  
upheld on appeal, and will be more in keeping with our values as a  
nation. That bill allows for interrogation, it allows for detention, it  
allows for prosecution, and it allows for conviction. 
  The issue isn't whether we interrogate or detain people. We are going  
to do it. We need to do it. The question is whether we do it in a way  
which is in keeping with our values, which is in keeping with rules we  
have established in the Army manual, for instance, for the treatment of  
people who are captured by our Army. It is whether we do it in a way  
that is in keeping with what we would insist others follow if they  
capture our people, what we insist upon in the committee substitute-- 
that committee bill which we adopted on a bipartisan basis--our  
standards and rules for which we will argue if our people are captured  
or detained by others. 
  We cannot make the distinction this bill before us makes--that cruel  
and inhuman treatment which leads to a statement or confession is not  
going to be the basis for excluding a statement if that statement is  
made before December 30, 2005. Only after December 30, 2005, are  
statements excluded where they are the product of cruel and inhuman  
treatment. But before December 30, 2005, according to the bill in front  
of us now, those statements are not excluded unless they meet two other  
tests. We have to be very clear on this issue. After December 30, 2005,  
any of three tests, if met, will result in the exclusion of those  
statements but not before December 30, 2005, when we know as a fact  
that so much of the abuse took place. 
  So I urge our colleagues to support the substitute amendment. Again,  
I wish to make clear that this substitute amendment is the Senate Armed  
Services Committee bill which the chairman and others labored so hard  
to produce. It is a bill which avoids many of the pitfalls of the bill  
that is before us. I hope our colleagues will vote to substitute that  
bill for the pending language. 
  Mr. President, how much time do I have remaining? 
  The PRESIDING OFFICER (Mr. Martinez). Twenty-four minutes 10 seconds. 
  Mr. LEVIN. I thank the Chair, and I yield the floor. 
  Mr. WARNER. Mr. President, I was particularly taken by Senator  
Levin's reference to General Washington and what General Washington  
said with regard to prisoners. But we must be mindful that General  
Washington was facing the King's Army. Those were uniformed  
individuals. Those were individuals acting on behalf of the Crown. That  
is totally different--totally different--from what we as a nation and  
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many other nations today are facing with these terrorists. 
  Consequently, as a part of the evolution of this extraordinary  
proliferation of terrorism across the world has come the definitions  
and terms relating to the unlawful enemy combatant--I repeat,  
unlawful--because those individuals are not wearing uniforms, they are  
not following any code of laws or conduct that has overseen much of  
warfare in the history of the world. They are not affiliated with any  
state. They are driven, in my judgment, by convictions, much of it  
religious convictions which are totally antithetical to their own  
religion, and willing to sacrifice their own lives to foster their  
ambitions and goals. 
  We expanded this definition of ``unlawful enemy combatant'' when we  
went from the committee bill to a bill that was worked on by, again,  
Senator McCain, Senator Graham, and myself, and in conjunction with the  
White House and our leadership and other colleagues. 
  It was pointed out to us that perhaps our bill is drawn so narrowly  
that we would not be able to get evidence and support convictions from  
those who are involved in hiding in the safe houses, wherever they are  
in the world, including here in the United States. 
  It is wrong to say that this provision captures any U.S. citizens. It  
does not. It is only directed at aliens--aliens, not U.S. citizens-- 
bomb-makers, wherever they are in the world; those who provide the  
money to carry out the terrorism, wherever they are--again, only aliens  
and those who are preparing and using so many false documents. 
  There were a lot of categories which we, with the best of intentions,  
perhaps did not fully comprehend when we were working through that  
markup session. So at this time, I yield the floor because I see my  
distinguished colleague from South Carolina. I thank the Senator. He is  
recognized for his knowledge as an officer in the U.S. Air Force, a  
colonel who has practiced and studied military law for many years, and  
we are fortunate to have had his services and continue to have them in  
addressing this legislation. 
  I would also point out to my colleagues that Senator McCain, who  
worked with us throughout this process, is away attending a funeral of  
a very dear and valued colleague, and he will be returning later this  
afternoon and will be fully engaged from that point on. 
  I yield the floor. 
  The PRESIDING OFFICER. Who yields time? 
  Mr. WARNER. Mr. President, I yield such time as he may consume to the  
Senator from South Carolina. 
  Mr. GRAHAM. Mr. President, I would like to return the compliment that  
Senator Levin gave to myself, Senator McCain, and Senator Warner. I  
have found Senator Levin and his staff to be very good to work with.  
Sometimes we reach agreement and sometimes we don't, but all the time  
we try. As to my staff, I appreciate the tons of time they have spent  
trying to give us the best product we can get in the legislative  
process that will adhere to our values and allow the war effort to move  
forward in an effective way. 
  As to the difference between the committee bill, which we wrote and  
supported, and the compromise we reached 
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with the White House, which we wrote and support, there are some  
differences. I think some of them we have addressed with Senator  
Levin's staff. They were very helpful. He found some language which was  
dropped inadvertently which made the bill stronger. 
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  I would just like to suggest that whatever military experience I have  
had pales in comparison to the men and women who are in charge of  
today's military legal system. I am a reservist. I come in and out of  
military law. I spent 6\1/2\ years on active duty, and I really enjoyed  
my time. I dealt a lot in the court-martial process as a prosecutor and  
a defense attorney. But as a reservist and Guard member, it has been a  
part-time job. But those who do this full time supported the  
administration's proposal when it came to the admission of evidence by  
the military judge. I will, at an appropriate time, introduce that into  
the Record. 
  I believe the JAGs are a good source of advice. That doesn't mean  
they are the only source of advice. That doesn't mean that because the  
Judge Advocate Generals of all four branches say so, we need to do what  
they say. It would be wise to just listen, and I have tried to listen.  
Sometimes I agree; sometimes I don't. But they have said unanimously,  
it is my understanding, that the evidentiary standards in terms of  
admission of evidence, where the judge will determine whether the  
evidence is reliable and probative using the totality of circumstances  
to create justice, was a sufficient legal standard, and they were  
supportive of that standard. So this idea that we are going to allow  
coerced evidence into a trial purposely, that we made a conscious  
decision from the committee bill to the compromise to change course and  
take everything we had said before and just throw it over in a ditch,  
quite honestly, makes no sense. 
  Whatever motives you would like to attribute to the effort here, I  
can assure my colleagues I want to create a process that would be  
acceptable if our troops found themselves subject to it. And every  
military Judge Advocate, every admiral, and every general, believes the  
evidentiary standard in this committee bill is legally acceptable and  
appropriate. 
  Why the difference between December 30, 2005, and before? The reason  
we have a two-tiered system is because in 2005, due to the hard work of  
Senator McCain and Senator Levin--who was a champion in trying to bring  
this about on the Democratic side--we were able to make a policy  
statement of the United States that says: Cruel and inhumane and  
degrading treatment as a policy will be forbidden. And we referenced  
the 5th, 8th, and 14th amendments standard called ``shock the  
conscience'' that existed in the convention on torture. All bills have  
excluded evidence that violates the torture statute. It is a per se  
exclusion. If the military judge, in their discretion, believes that  
the conduct in front of the court amounts to torture, in violation of  
the torture statute, it does not come into evidence. 
  The committee bill had a per se exclusion for a violation of the  
Detainee Treatment Act, and it has been changed, and here is why: The  
Detainee Treatment Act is a policy statement, not an evidentiary  
standard. The Detainee Treatment Act says that the Government and its  
agents and agencies will not engage in cruel, inhumane, and degrading  
treatment. I would argue that to exclude evidence in a military  
commission that may run afoul of degrading treatment would create a  
higher standard for a terrorist than our own military members have in  
their own courts-martial. So I think the policy statement ``cruel and  
inhumane and degrading'' should not be an evidentiary standard, and it  
is not. 
  But what we did do to bolster that policy statement is we took the  
5th, 8th, and 14th amendment ``shock the conscience test'' and said:  
From the date of the Detainee Treatment Act forward, that will be an  
area that the judge has to make an inquiry into regarding the admission  
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of evidence. The reason we didn't want to go backward is because before  
the Detainee Treatment Act passed in 2005, no one had recognized the  
5th, 8th, and 14th amendment concepts applying to enemy combatants. So  
what we are trying to do is start over after Hamdan and incorporate  
into the military commission model as many protections as we can that  
also protect America. So going forward, from the Detainee Treatment Act  
forward, any evidence gathered after the Detainee Treatment Act will  
have to comply with the 5th, 8th, and 14th amendments requirements that  
make up the heart and soul of the Detainee Treatment Act. To make it  
retroactive and exclude statements where that concept was not known,  
was not part of our legal system regarding enemy combatants, in my  
opinion, was unwise. 
  So we are going forward, reinforcing the Detainee Treatment Act, and  
the standard of admission of evidence of reliable and probative meets  
the standards of justice and totality of the circumstances test, stays  
in place, covers all statements before and after. Our Judge Advocate  
Generals, to a person, have said that if you take the Detainee  
Treatment Act out of the equation, what is left still is acceptable.  
And the courts will make that decision. 
  I am confident that the standard that we had, the administration had  
when it came to the admission of evidence, was acceptable, and the  
judge advocates who have objected to many things did not object to  
that. 
  So the idea that we made a conscious decision to allow cruel and  
inhumane treatment to become a player defies what we did in totality. 
  The title 18, War Crimes Act, was rewritten. One of the crimes that  
we put in title 18 that would constitute a grave breach of the Geneva  
Conventions, a felony under our own law, is cruel or inhumane  
treatment: The act of a person who commits or conspires or attempts to  
commit an act intended to inflict severe or serious physical or mental  
pain or suffering, other than pain or suffering incidental to lawful  
sanctions, including serious physical abuse upon another within his  
custody or control. And we defined those terms. It is a felony in U.S.  
law to engage in cruel or inhumane treatment, not just torture. It is a  
felony in U.S. law to mutilate or maim. 
  What we did--intentionally causing serious bodily harm, rape, sexual  
assault or abuse, taking hostages--what we did is we took what the  
Geneva Conventions have defined as being a grave breach of the  
conventions, we put it in title 18 of the War Crimes Act, and made it a  
felony. So if you are a military member or CIA agent and you run afoul  
of the title 18 War Crimes Act, you can be prosecuted. When it comes  
time for the military judge to rule upon the admissibility of evidence  
in a military commission, the standard that we will be using has been  
blessed by every Judge Advocate General that we have, those in charge  
of our military legal system. 
  So I think it is a good standard. I think the fact that we put the  
DTA 5th, 8th and 14th amendment standard into the statute in a  
perfective way enhances and emboldens what we are trying to do with the  
DTA and will make us a better nation. 
  The other areas of concerns: enemy combatant definition. The enemy  
combatant definition that is changed from the compromise and committee  
bill allows us to, subject to military commission, try those people who  
intentionally and knowingly aid terrorism; materially support  
terrorism. To me, that makes sense. I want to prosecute the person who  
sells the guns to al-Qaida as much as the people who use the weapons. I  
want to go after the support network that supports terrorism. To me,  
that makes perfect sense. I am glad we expanded the definition because  
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those who are assisting terrorists in a knowingly purposeful way should  
be held accountable for their actions. 
  Under no circumstance can an American citizen be tried in a military  
commission. The jurisdiction of military commissions does not allow for  
the trial of American citizens or lawful combatants, and those who say  
otherwise, quite frankly, have not read the legislation because there  
is a prohibition to that happening. 
  The hearsay rules that are in the compromise very much mirror the  
committee bill, but that we are allowing a burden shift, to me, makes  
sense given the global nature of the war. I can spend a lot of time  
explaining the differences between the two bills, but I will basically  
summarize by saying that the purpose of the committee bill has been met  
by the compromise. If it were not so, I would not vote for it. We are  
not allowing into evidence coerced 
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statements unless the judge makes the decision they are reliable,  
probative, and in the totality of circumstances they meet the ends of  
justice. 
  At the end of the day you are going to have a judge applying a legal  
standard to a request to admit evidence. The administration, in my  
opinion, in their first product, was trying to legislate a conviction.  
In many ways they were trying to set up the rules when it came to the  
military commission format that would allow evidence to go to the jury  
never seen by the accused. That would make it very hard to defend  
yourself. 
  We have changed that. Anything the jury gets to convict, the accused  
can examine and rebut. To me, that was a huge accomplishment that put  
the trials back on sound footing within our value system, and legally I  
think they will pass muster now. 
  So at the end of the day, in my opinion we do not need to try to  
legislate how the judge should rule. Everybody has their pet peeve  
about where the administration has failed or succeeded, about how the  
CIA has conducted its business. I have found an effort to tie the  
judges' hands to the point that we have no flexibility when it comes to  
admitting evidence. The judge is in the best place--better than anybody  
here--to make a decision as to what should come into that trial. What  
are we asking the judges to do? To use their experience, their  
knowledge of the law, their sense of right or wrong to determine: Is  
that statement reliable? Is it probative? Given everything around it,  
would the interests of justice be met if it came into the trial? 
  That is an acceptable legal standard, not only to every Judge  
Advocate General who serves today in our military, it should be a  
standard that every American is proud of because I am proud of it. 
  I bet you dollars to doughnuts when the Supreme Court gets hold of  
our work product they are going to approve it. 
  Finally, Hamdan is about applying the Geneva Conventions to the war  
on terror. Everybody I know of in the administration believed that the  
Geneva Conventions did not apply to these unlawful enemy combatants. I  
shared that belief. We were wrong. The Supreme Court--whether I agree  
or not--ruled. After their ruling, we had two things that we had to  
accomplish to get this country back on track within the rule of law. We  
had a challenge: to take the CIA interrogation program that existed and  
will exist and make sure that it was Geneva Conventions compliant. 
  What do the Geneva Conventions require of every country that signs  
the document? It requires that, domestically, that country will outlaw,  
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within its own domestic law, grave breaches of the treaty. Every  
country has an affirmative duty to set out within their laws and  
prosecute their own people for grave breaches of the Geneva  
Conventions. 
  Title 18 is the War Crimes Act. Under title 18 we have listed nine  
crimes that would be considered grave breaches of the Geneva  
Conventions. To the CIA: Your program, whatever it may be in classified  
form, must comply with the War Crimes Act. And the War Crimes Act runs  
the gamut from torture to cruel, inhumane treatment, intentional  
infliction of serious bodily injury, or mental pain. 
  We have taken nine well-defined felonies and told the CIA and every  
other agency in the country: Whatever you do, if you violate these  
statutes you will be subject to being prosecuted. 
 
  I want a CIA program to be classified when it comes to interrogating  
high-value terrorist targets. I think it would be foolhardy to tell the  
terrorist community everything that comes your way when you join al- 
Qaida or some other terrorist organization. But it is important to tell  
every American, every CIA agent, their family, and the international  
community what we do will not only be within the Geneva Conventions, it  
is going to be beyond what the Conventions require, and I think we have  
accomplished that. 
  There are six specified events in article 129 and article 130 of the  
Geneva Conventions that constitute grave breaches. We have adopted all  
six, and we have added to that list. Whatever the CIA is doing and  
wherever they do it, whatever the Department of Defense is doing and  
wherever they do it, they now have the notice and the clarity that they  
did not have before to do their job within the law. 
  This idea that we have rewritten the statute and given immunity to  
people who have violated the statute is absurd. There is nothing in the  
compromise or the committee bill that would give immunity or amnesty to  
someone who violated the felony provisions. But what we did do, that I  
am proud of, is that we took a 1997 War Crimes Act that was so ill- 
defined that no one understood it and gave clarity and purpose to it so  
those whom we are asking to defend us from the most vicious people in  
the world will have a chance to know the law. 
  Abu Ghraib was about policies that cut legal corners, that migrated  
from one side of the Government to the other, that got everybody  
involved confused as to what you could and could not do. It was a  
mixture of individual deviance and bad policy, poorly trained people,  
not enough folks to do the job, and not trained well enough to  
understand what the job was. It was a mess. For 2 years we have been  
trying--and I have been as helpful as I know how to be--to create some  
sense of balance to bring order out of chaos, and we are on the verge  
of doing it. 
  This is a product, not only that I support, that I had but one that I  
am proud of. Every military lawyer who sits on the top of our military  
legal system has had input on every issue. They have had the guts to go  
to the House and Senate and say some things about the President's  
proposal are flat wrong. That took a lot of guts, and I am here to tell  
you the final product took their input and what their concerns were and  
has been changed. 
  But if you want a CIA program that is not classified, you lost. I  
want the program to be classified. But I want it to run within the  
obligations of the Geneva Conventions, and we have accomplished that. 
  Finally, what did we do in the compromise that we didn't do in the  
committee bill? We said that every obligation under the Geneva  
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Conventions that our country has, outside of the War Crimes Act, will  
be fulfilled by our President. Under our constitutional democracy, it  
is the obligation of the executive branch to implement and interpret  
treaties. This whole debate, what I have been working on for 2 weeks  
and getting beat up on in every talk radio show in the country, was  
about how can you comply with the Geneva Conventions in a way that will  
be seen by the world as not getting out of the Conventions. 
  The proposal for the Congress to redefine the treaty terms, in my  
opinion, would have created a precedent for every other country, in a  
war that they are in the middle of, to change the treaty in the middle  
of a war. The conventions have been closed for years. It would have  
been wrong, ill-advised for the Congress to sit down with the President  
and rewrite the treaty obligations for domestic purposes because  
clearly then we would have been changing the treaty terms without  
notifying the other parties. 
  What we did to avoid that is we, Congress, defined nine crimes that  
would constitute grave breaches, honoring our commitment under the  
Geneva Conventions, to outlaw grave breaches, felonies. We have done  
our job, and we turned to the Executive and said in this legislation:  
It is your job, Mr. President, consistent with our constitutional  
democracy, to implement and fulfill the obligations of the treaty  
outside of title 18. And when you make a decision, publish what you  
have decided. And any decision you make cannot take power away from the  
courts or the Congress that we have in the same arena. 
  Those people who want to overturn the election, who do not like  
President Bush, are upset that we recognized he has a role to play. Let  
me tell you, he does have a role to play. Any President has the same  
role that we are going to give President Bush--to implement a treaty,  
not change a treaty. 
  So I think we have done a very good job of putting into law our  
obligations under the Geneva Conventions defining, constitutionally,  
who has what responsibility so that no reasonable person could say the  
United States has abandoned its longstanding obligations to the Geneva  
Conventions because we have not. And that is what we have 
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been sweating over for weeks. No reasonable person can say that this  
compromise condones torture, cruel, or inhumane treatment because we  
make it a felony. What we have done is given the military judge the  
tools he or she will need to render justice. And I have tried to  
embolden and strengthen the Detainee Treatment Act in a way that I  
think makes sense. 
  The military court-martial system will be the model. The military  
commission will deviate. And the authority given to the Secretary is  
the same authority given to the President: to make differences between  
the district courts and the military justice system as a whole. It is  
compliant with article 36 of the Uniform Code of Military Justice. This  
compromise is compliant with Hamdan. It is compliant with the values we  
are fighting for. And it has the flexibility we need to fight an enemy  
that knows no bounds. 
  The work product is the result of give and take, is the result of  
being more than one branch of Government, is the result of having to  
deal with a court decision that was new and novel. I can say from my  
point of view that not only will I vote for the compromise, I am very  
proud of it. 
  I yield the floor. 
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  Mr. WARNER. Mr. President, my distinguished colleague from South  
Carolina will be placing in today's Record the correspondence from the  
judge advocate generals. I think that is very important. I think for  
those following this debate, it would be of great interest to give an  
example of how in response to the letter sent by the distinguished  
Senator from Michigan to a judge advocate they respond. I ask unanimous  
consent to have printed in the Record first at this juncture a letter  
from Senator Levin to Bruce MacDonald, Judge Advocate General of the  
Navy, on this point of what we call the two categories of evidence. 
  There being no objection, the material was ordered to be printed in  
the Record, as follows: 
                                                      U.S. Senate, 
 
 
                                  Committee on Armed Services, 
 
                               Washington, DC, September 25, 2006. 
     Rear Admiral Bruce MacDonald, 
     The Judge Advocate General, Department of the Navy,  
         Washington, DC. 
       Dear Admiral MacDonald: The Senate will soon begin  
     consideration of a bill entitled the Military Commissions Act  
     of 2006, which would add a new Chapter 47A to title 10,  
     United States Code, addressing trials by military commission.  
     Section 948r of the proposed new chapter would address the  
     issue of compulsory self-incrimination and statements  
     obtained by torture or other methods of coercion. 
       Under this provision, a copy of which is attached, a  
     statement obtained on or after December 30, 2005 through  
     coercion that is less than torture would be admissible if the  
     military judge finds that: (1) the totality of the  
     circumstances renders it reliable and possessing sufficient  
     probative value; (2) the interests of justice would best be  
     served by admission of the statement into evidence; and (3)  
     the interrogation methods used do not violate the cruel,  
     unusual, or inhumane treatment of punishment prohibited by  
     the 5th, 8th, and 14th Amendments to the United States  
     Constitution. 
       Under the same provision, a statement obtained before  
     December 30, 2005 would be subject to the first two  
     requirements, but not the third. Consequently, a statement  
     obtained before December 30, 2005 through cruel, unusual or  
     inhumane treatment prohibited by the U.S. Constitution would  
     be admissible into evidence, as long as the other conditions  
     in the provision are met. 
       I would appreciate if you would provide your personal views  
     and advice as a military officer on the merits of this  
     provision and the impact that it would have on our own  
     troops, should they be captured by hostile forces in the  
     future. Because this issue will be debated on the Senate  
     floor this week, I request that you provide your views by no  
     later than the close of business on Tuesday, September 26,  
     2006. 
       Thank you for your assistance in this matter. 
           Sincerely, 
                                                       Carl Levin, 
     Ranking Member. 
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                                  ____ 
 
         Department of the Navy, Office of the Judge Advocate  
           General 
                               Washington, DC, September 26, 2006. 
     Hon. Carl Levin, 
     U.S. Senate, Russell Senate Office Building, Washington, DC. 
       Dear Senator Levin: Thank you for your letter of September  
     25, 2006, requesting my personal views on the admissibility  
     of coerced statements at military commissions. 
       My consistent position before the Congress is and has been  
     that the presiding military judge should have the discretion  
     and authority to inquire into the underlying factual  
     circumstances and exclude any statement derived from unlawful  
     coercion, in order to protect the integrity of the  
     proceeding. 
       This approach is consistent with the practice of  
     international war crimes tribunals sanctioned by the United  
     States and United Nations and addresses the concern regarding  
     reciprocal treatment of U.S. armed forces personnel in  
     present or future conflicts. 
           Sincerely, 
                                                  Bruce MacDonald, 
                                    Rear Admiral, JAGC, U.S. Navy. 
 
  Mr. WARNER. Mr. President, it is a clear indication by those who are  
currently given the responsibility of defending the men and women of  
the United States military how this provision in the bill now before  
the Senate is consistent with their understanding of international and  
domestic law. 
  I yield the floor. 
  The PRESIDING OFFICER. The Senator from Vermont is recognized. 
  Mr. WARNER. Mr. President, I inquire of our distinguished colleague,  
is he now drawing time on the Levin amendment? 
  The PRESIDING OFFICER. The Senator's time is from the Democratic  
leader's time on the measure itself. 
  Mr. LEAHY. Mr. President, how much time is there to the Democratic  
leader on this? 
  The PRESIDING OFFICER. The Senator from Vermont has 47 minutes; 45  
minutes of the 57 minutes remaining to the Democratic leader. 
  Mr. LEAHY. Mr. President, as I said earlier, I understood that the  
consent agreement was to give me 45 minutes on the Specter-Leahy-Dodd  
amendment and 15 minutes on the bill. That seems to not have been the  
agreement entered into by leadership. I ask that I take 10 minutes from  
the Democratic leader's time and the remaining time from my own 45  
minutes of time. 
  I see the concern by the Senator from Michigan. I will take it from  
my 45 minutes. I also note that I will not consent to any other time  
agreements on this bill insofar as the time agreement I understood I  
had was not entered into. I will take the 45 minutes. 
  Mr. President, this administration has yet to come clean to the  
Congress or the American people in connection with the secret legal  
justifications it has generated and secret practices it has employed in  
detaining and interrogating hundreds if not thousands of people in the  
war on terror. Even they cannot dismiss the practices at Guantanamo as  
the actions of a few ``bad apples.'' With Senate adoption of the anti- 
torture amendment last year and the recent adoption of the Army Field  
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Manual, I had hoped that 5 years of administration resistance to the  
rule of law and to the U.S. military abiding by its Geneva obligations  
might be drawing to a close. Despite the resistance of the Vice  
President and the administration, the new Army Field Manual appears to  
outlaw several of what the administration euphemistically calls  
``aggressive'' tactics and that much of the world regards as torture  
and cruel and degrading treatment. Of course, the President in his  
signing statement undermined enactment of the anti-torture law, and now  
the administration is seeking still greater license to engage in harsh  
techniques in connection with the military tribunal legislation before  
us now. 
  What is being lost in this debate is any notion of accountability.  
Where are the facts of what has been done in the name of the United  
States? Where are the legal justifications and technicalities the  
administration's lawyers have been seeking to exploit? Senator Levin's  
amendment, which restores the bipartisan legislation passed by the  
Senate Armed Services Committee, would maintain some accountability for  
this administration's actions and some standards of justice and  
decency. The Republican leadership's legislation which is before us now  
strips away all accountability and erodes our most basic national  
values. 
  If the administration had answered me when I asked over and over  
about the Convention Against Torture and about rendition, we could have  
come to grips with those matters before they degenerated, as they have,  
into international embarrassment for the United States. As Secretary  
Colin Powell wrote recently, ``The world is beginning to doubt the  
moral basis of our fight against terrorism.'' It did not need to come  
to that. 
  If FBI Director Mueller had been more forthcoming with me at or after  
the May 2004 hearing in which I asked him about what the FBI had  
observed at Guantanamo, we could have gotten to a detention and  
interrogation policy 
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befitting the U.S. years sooner than we have. 
  If the administration would have responded to my many inquiries over  
the years regarding the rendition of Maher Arar, I would not have had  
to send yet another demand for information to the Attorney General this  
week, and we would not have been embarrassed by the Canadian commission  
report about his being sent by U.S. authorities to Syria where he was  
tortured. Mr. Arar is the Canadian citizen who was returning to Canada  
through New York when he was arrested by American authorities at JFK  
airport and held for 12 days without access to a Canadian consular  
official or lawyer. He was then rendered, not to Canada, but to Syria,  
without the knowledge or approval of Canadian officials, where he was  
tortured. Last week, a Canadian commission inquiry determined that Mr.  
Arar had no ties to terrorists, he was arrested on bad intelligence,  
and his forced confessions in Syria reflected torture, not the truth.  
Sadly, the administration is still seeking to avoid accountability by  
hiding behind legal doctrines. The administration continues to thwart  
every effort to get to the facts, to get to the truth and to be  
accountable. I am worried that the legislation before us is one more  
example of that trend. 
  Unfortunately, Senator Levin's amendment, like the Armed Services  
Committee's bill, retains the extremely troubling habeas provision. I  
will be submitting an amendment to strip that provision. 
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  We are rushing through legislation that would have a devastating  
effect on our security and on our values, and we need to step back and  
think about what we are doing. The President recently said that ``time  
is of the essence'' to pass legislation authorizing military  
commissions. Time was of the essence when this administration took  
control and did not act on the dire warnings of terrorist action. Time  
was of the essence in August and early September 2001 when the 9/11  
attacks could still have been prevented. This administration ignored  
warnings of a coming attack and even proposed cutting the anti-terror  
budget. It focused on Star Wars, not terrorism. Time was of the essence  
when Osama bin Laden was trapped in Tora Bora. 
  After 5 years of unilateral actions by this administration that have  
left us less safe, time is now of the essence to take real steps to  
keep us safe from terrorism like those in the Real Security Act, S.  
3875. Instead, the President and the Republican Senate leadership call  
for rubberstamping more flawed White House proposals in the run up to  
another election. I hope that this time the U.S. Senate will act as an  
independent branch of the government and finally serve as a check on  
this administration. 
  We need to pursue the war on terror with strength and intelligence,  
but also to do so consistent with American values. The President says  
he wants clarity as to the meaning of the Geneva Conventions and the  
War Crimes Act. Of course, he did not want clarity when his  
administration was using its twisted interpretation of the law to  
authorize torture, cruel and inhumane treatment of detainees and spying  
on Americans without warrants and keeping those rationales and programs  
secret from Congress. The administration does not seem to want clarity  
when it refuses even to tell Congress what its understanding of the law  
is following the withdrawal of a memo that said the President could  
authorize and immunize torture. That memo was withdrawn because it  
could not stand up in the light of day. 
  It seems that the only clarity this administration wants is a clear  
green light from Congress to do whatever it wants. That is not clarity;  
it is immunity. That is what the current legislation would give to the  
President on interrogation techniques and on military commissions.  
Justice O'Connor reminded the nation before her retirement that even  
war is not a ``blank check'' when it comes to the rights of Americans.  
The Senate should not be a rubberstamp for policies that undercut  
American values and make Americans around the world less safe. 
  In reality, we already have clarity. Senior military officers tell us  
they know what the Geneva Conventions require, and the military trains  
its personnel according to these standards. We have never had trouble  
urging other countries around the world to accept and enforce the  
provisions of the Geneva Conventions. There was enough clarity for  
that. What the administration appears to want, instead, is to use new  
legislative language to create loopholes and to narrow our obligations  
not to engage in cruel, degrading, and inhuman treatment. 
 
  In fact, the new legislation muddies the waters. It saddles the War  
Crimes Act with a definition of cruel or inhuman treatment so oblique  
that it appears to permit all manner of cruel and extreme interrogation  
techniques. Senator McCain said this weekend that some techniques like  
waterboarding and induced hypothermia would be banned by the proposed  
law. But Senator Frist and the White House disavowed his statements,  
saying that they preferred not to say what techniques would or would  
not be allowed. That is hardly clarity; it is deliberate confusion. 
  Into that breach, this legislation throws the administration's  
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solution to all problems: more Presidential power. It allows the  
administration to promulgate regulations about what conduct would and  
would not comport with the Geneva Conventions, though it does not  
require the President to specify which particular techniques can and  
cannot be used. This is a formula for still fewer checks and balances  
and for more abuse, secrecy, and power-grabbing. It is a formula for  
immunity for past and future abuses by the Executive. 
  I worked hard, along with many others of both parties, to pass the  
current version of the War Crimes Act. I think the current law is a  
good law, and the concerns that have been raised about it could best be  
addressed with minor adjustments, rather than with sweeping changes. 
  In 1996, working with the Department of Defense, Congress passed the  
War Crimes Act to provide criminal penalties for certain war crimes  
committed by and against Americans. The next year, again with the  
Pentagon's support, Congress extended the War Crimes Act to violations  
of the baseline humanitarian protections afforded by Common Article 3  
of the Geneva Conventions. Both measures were supported by a broad  
bipartisan consensus, and I was proud to sponsor the 1997 amendments. 
  The legislation was uncontroversial for a good reason. As I explained  
at the time, the purpose and effect of the War Crimes Act as amended  
was to provide for the implementation of America's commitment to the  
basic international standards we subscribed to when we ratified the  
Geneva Conventions in 1955. Those standards are truly universal: They  
condemn war criminals whoever and wherever they are. 
  That is a critically important aspect of the Geneva Conventions and  
our own War Crimes Act. When we are dealing with fundamental norms that  
define the commitments of the civilized world, we cannot have one rule  
for us and one for them, however we define ``us'' and ``them.'' As  
Justice Jackson said at the Nuremberg tribunals, ``We are not prepared  
to lay down a rule of criminal conduct against others which we would  
not be willing to have invoked against us.'' 
  In that regard, I am disturbed that the legislation before us narrows  
the scope of the War Crimes Act to exclude certain violations of the  
Geneva Conventions and, perhaps more disturbingly, to retroactively  
immunize past violations. Neither the Congress nor the Department of  
Defense had any problem with the War Crimes Act as it now stands when  
we were focused on using it to prosecute foreign perpetrators of war  
crimes. I am concerned that this is yet another example of this  
administration overreaching, disregarding the law and our international  
obligations, and seeking to immunize others to break the law. It also  
could well prevent us from prosecuting rogues who we all agree were out  
of line, like the soldiers who mistreated prisoners at Abu Ghraib. 
 
  The President said on May 5, 2004 about prisoner mistreatment at Abu  
Ghraib: ``I view those practices as abhorrent.'' He continued: ``But in  
a democracy, as well, those mistakes will be investigated, and people  
will be brought to justice.'' The Republican leader of the Senate said  
on the same day: ``I rise to express my shock and 
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condemnation of these despicable acts. The persons who carried them  
must face justice.'' 
  Many of the despicable tactics used in Abu Ghraib the use of dogs,  
forced nudity, humiliation of various kinds do not appear to be covered  
by the narrow definitions this legislation would graft into the War  
Crimes Act; of course, despite the President's calls for clarity, the  
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new provisions are so purposefully ambiguous that we cannot know for  
sure. If the Abu Ghraib abuses had come to light after the perpetrators  
left the military, they might not have been able to be brought to  
justice under the administration's formulation. 
  The President and the Congress should not be in the business of  
immunizing people who have broken the law, making us less safe, turning  
world opinion against us, and undercutting our treaty obligations in  
ways that encourage others to ignore the protections those treaties  
provide to Americans. We should be very careful about any changes we  
make. 
  If we lower our standards of domestic law to allow outrageous  
conduct, we can do nothing to stop other countries from doing the same.  
This change in our law does not prevent other countries from  
prosecuting our troops and personnel for violations of the Geneva  
Convention if they choose; it only changes our domestic law. But it  
could give other countries a green light to change their own law to  
allow them to treat our personnel in cruel and inhuman ways. 
  Let me be clear. There is no problem facing us about overzealous use  
of the War Crimes Act by prosecutors. In fact, as far as I can tell,  
the Ashcroft Justice Department and the Gonzales Justice Department  
have yet to file a single charge against anyone for violation of the  
War Crimes Act. Not only have they never charged American personnel  
under the act, they have never used it to charge terrorists either. 
  We can address any concerns about the War Crimes Act with reasonable  
amendments, as the Warner-Levin bill did, without gutting the Act in a  
way that undermines our moral authority and makes us less safe. Senator  
Levin's amendment goes back to the Warner-Levin bill's formulation, and  
I urge Senators of both parties to support it. 
  The proposed legislation would also allow the admission into military  
commission proceedings of evidence obtained through cruel and inhuman  
treatment. This provision would once again allow this administration to  
avoid all accountability for its misguided policies which have  
contributed to the rise of a new generation of terrorists who threaten  
us. Not only would the military commission legislation before us  
immunize those who violated international law and stomped on basic  
American values, but it would allow them then to use the evidence  
gotten in violation of basic principles of fairness and justice. 
  Allowing in this evidence would violate our basic standards of  
fairness without increasing our security. Maher Arar, the Canadian  
citizen sent by our government to Syria to be tortured, confessed to  
attending terrorist training camps. A Canadian commission investigating  
the case found that his confessions had no basis in fact. They merely  
reflected that he was being tortured, and he told his torturers what  
they wanted to hear. It is only one of many such documented cases of  
bad information resulting from torture. We gain nothing from allowing  
such information. The Armed Services Committee bill, which the Levin  
amendment restores, would not allow the use of this tainted evidence. 
  The military commissions legislation departs in other unfortunate  
ways from the Warner-Levin bill. Early this week, apparently at the  
White House's request, Republican drafters added a breathtakingly broad  
definition of ``unlawful enemy combatant'' which includes people-- 
citizens and non-citizens--alike--who have ``purposefully and  
materially supported hostilities'' against the United States or its  
allies. It also includes people determined to be ``unlawful enemy  
combatant'' by any ``competent tribunal'' established by the President  
or the Secretary of Defense. So the government can select any person,  
including a U.S. citizen, whom it suspects of supporting hostilities-- 
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whatever that means--and begin denying that person the rights and  
processes guaranteed in our country. The implications are chilling. We  
should go back to the reasonable definition the Senate Armed Services  
Committee came up with. That is what the Levin amendment does. 
  I hope that we will take the opportunity before us to consider and  
pass bipartisan legislation that will make us safer and help our fight  
on terrorism, both by giving us the tools we need and by showing the  
world the values we cherish and defend, the same values that make us a  
target. We should amend the legislation before us to keep the War  
Crimes Act strong and to require some accountability from the  
administration. The Levin amendment does just that, and I urge all  
senators to vote for it. Let us join together on behalf of real  
security for Americans. 
  Mr. President, before we stand here congratulating ourselves too much  
about all the wonderful things we did in these closed-door meetings and  
these back-room meetings and the Bush-Cheney statements about what we  
are allowed to do or not allowed to do in what has become an  
increasingly rubberstamp Congress--the most rubberstamp Congress I have  
ever seen in 32 years here--I want to talk about the habeas stripping  
provisions, what I call un-American provisions, which are regrettably  
in the bill before us and unfortunately contained in the committee  
bill, and even included in the amendment before us now. The Specter- 
Leahy-Dodd amendment will eliminate those provisions from the bill  
pending before the Senate. 
  It will be interesting to see whether the Bush-Cheney administration  
will allow Republican Senators to vote for it. Lord knows there have  
not been many votes made here that have been by independent Senators. 
  As currently drafted, section 7 of the military commissions bill  
would wrongfully, and in my view, unconstitutionally eliminate the writ  
of habeas corpus for anyone detained by this administration on  
suspicion of being what they call an ``enemy combatant,'' which is a  
dangerous concept that is being expanded by a vague and ever-expanding  
definition. 
  The President could basically say I think you are an enemy combatant,  
and lock you up, and you can't even contest it. 
  I think of the hundreds of pages of statements made by Senators on  
both sides of the aisle when other countries have done something this  
arbitrary, or this vague, and locked up people inside their borders,  
and we said how un-American it is. If we pass this, we can no longer  
call it un-American. We can call it codified American law. 
  Important as the rules for military commissions are, they will apply  
to only a few cases. In this war on terror, you may wonder how many  
people have been brought to justice. We are holding about 500 people in  
Guantanamo. We are so committed to this war that we have charged a  
total of 10 people in the nearly 5 years that the President declared  
his intention to use military commissions. That is two a year. They  
just announced plans to charge an additional 14 men. At this rate, I  
will be about 382 years old when they get around to charging all the  
people they are detaining. But for the vast majority of the almost 500  
prisoners at Guantanamo, and the thousands it has detained over the  
last 5 years, the administration's position remains as stated by  
Secretary of Defense Donald Rumsfeld 3 years ago: There is no interest  
in trying them. 
  It is not just a question of we have no interest in trying those we  
have determined to be enemy combatants. If we have dozens and dozens or  
even hundreds of people who are picked up by mistake or turned over by  
bounty hunters to get the bounty and not because they might have done  
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something, we are not going to try them either. Sorry, we are just  
going to lock them up. 
  Perhaps the single most consequential provision of the so-called  
military commissions bill can now be found buried nearly 100 pages in  
to curtail judicial review and any meaningful accountability. This  
provision would perpetuate the indefinite detention of hundreds of  
individuals against whom the Government has brought no charges and  
presented no evidence, without any recourse to justice whatsoever.  
Maybe some of them are guilty. 
 
[[Page S10256]] 
 
If they are, try them. But we have to understand that there may be  
people in there who have no reason to be there and there are no charges  
and no evidence. This is un-American, it is unconstitutional, and it is  
contrary to American interests. This is not what a great and wonderful  
nation should be doing. 
  Going forward, the bill departs even more radically from our most  
fundamental values. I am proud to be an American, and I am proud to be  
a Senator. But mostly I am proud of what has been in the past our  
American values. Provisions that were profoundly troubling a week ago  
when the Armed Services Committee marked up the bill have gotten much  
worse in the course of the closed-door revisions over the past 5 days,  
including the last round of revisions, which were put in behind closed  
doors and sent around late yesterday, and that the majority now demands  
we pass immediately. Five years they sit, doing nothing, and then all  
of sudden, whoops, the polls look bad this fall for the election:  
Quick, pass anything, no matter how unconstitutional it might be. 
  For example, the bill has been amended to eliminate habeas corpus  
review even for people inside the United States, and even for people  
who have not been determined to be enemy combatants. Quick, pass it;  
quick, do it now; quick, pass it out of here so we can rubberstamp it  
in a signing ceremony before anybody reads the fine print. 
  We have done this in the past. As a witness said before our committee  
this week, we did this in the past. We did it with the Tonkin Gulf  
Resolution. We did it with the internment of Japanese Americans. Now we  
are about to do it again. 
  As the bill now stands, it would permit the President to detain  
indefinitely--even for life--any alien, whether in the United States or  
abroad, whether a foreign resident or a lawful permanent resident,  
without any meaningful opportunity for that person to challenge his  
detention. The administration would not even need to assert, much less  
prove, that the alien was an enemy combatant; it would suffice to say  
that the alien was awaiting a determination on that issue, even though  
they may wait 20, 30, 40 years and wait until the grave gives them  
their escape. 
  In other words, the bill would send a message to the millions of  
legal immigrants living in America, participating in American families,  
working for American businesses, and paying American taxes. Its message  
would be that our Government may at any minute pick them up and detain  
them indefinitely without charge and without any access to the courts  
or even to military tribunals unless and until the Government  
determines that they are not enemy combatants--even though they have no  
ability to help in that determination themselves. In turn, the bill now  
defines the term enemy combatants in a tortured and unprecedented broad  
manner. 
  Detained indefinitely, and unaccountably, until they are proven  
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innocent; even though they have no right to stand up and offer proof.  
It is like the Canadian citizen Maher Arar, shipped off to a torture  
cell in Syria by the Bush-Cheney administration, despite what the  
Canadian Government recently concluded, that there is no evidence that  
he ever committed a crime or posed a threat to either the United States  
or Canadian security. Pick him up. He looks bad. Ship him to Syria.  
Torture him. Maybe he will confess to something and prove we were  
right. 
  Now it has been documented the Bush-Cheney administration did the  
wrong thing to the wrong man. When asked about it, what do they do? As  
usual, they evade all accountability. This is an administration that  
makes no mistakes. A rubberstamp Congress will never ask them what they  
did, they make no mistakes, and they hide behind a purported State  
secrets privilege. 
  The administration's defenders would like to believe Mr. Arar's case  
is an isolated blunder, but it is not. We have numerous press accounts  
that have quoted administration officials themselves who believe a  
significant percentage of those detained at Guantanamo Bay have no  
connection to terrorism. They have been held by the Bush-Cheney  
administration for several years and the administration intends to hold  
them indefinitely without trial or any recourse to justice, even though  
a substantial number of them are innocent people who were turned in by  
anonymous bounty hunters or picked up by mistake in the fog of war. 
  The most important purpose of habeas corpus is not to give people  
extra rights. No one is asking to give people special rights. Habeas  
corpus does not do that. Habeas corpus is intended to correct errors  
such as this to protect the innocent. It is precisely to prevent such  
abuses that the Constitution prohibits the suspension of the writ of  
habeas corpus ``unless when in cases of rebellion or invasion public  
safety may require it.'' 
  I would assume the Bush-Cheney administration is not saying we are  
handling this question of terrorists so poorly that we are under  
invasion now. And I have no doubt this bill, which will permanently  
eliminate the writ of habeas corpus for all aliens within and outside  
the United States whenever the Government says they might be enemy  
combatants, violates that prohibition. I believe even the present  
Supreme Court, seven of the nine members now Republican, would hold it  
unconstitutional. 
  When former Secretary of State Colin Powell wrote of his concerns  
with the administration's bill, he wrote: ``The world is beginning to  
doubt the moral basis of our fight against terrorism.'' 
  Talk to anyone who travels around the world anywhere, even among some  
of our closest allies, our best friends. We are asked, What are you  
doing? Have you lost your moral compass? And these are countries that  
faced terrorist attacks long before we did. 
  General Powell, former head of the Joint Chiefs of Staff, was right. 
  We have heard from current and former diplomats, military lawyers,  
Federal judges, law professors, law school deans, and even a former  
Solicitor General under the first President Bush, Kenneth Starr, that  
they have grave concerns with the habeas corpus stripping provisions of  
this bill. I have letters that come from across the political and legal  
spectrum saying this is wrong. 
  I ask unanimous consent that some of these letters be printed in the  
Record. 
  There being no objection, the material was ordered to be printed in  
the Record, as follows: 
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                                               September 25, 2006. 
     To United States Senators and Members of Congress. 
 
       Dear Madams/Sirs: This letter is written in the name of the  
     former members of the diplomatic service of the United States  
     listed below. 
       We urge that the Congress, as it considers the pending  
     detainee legislation, not eliminate the jurisdiction of the  
     courts to entertain habeas corpus petitions filed on behalf  
     of those detainees. 
       There is no more central principle of democracy than that  
     an officer of the executive branch of government may restrain  
     no one except at sufferance of the judiciary. The one branch  
     is vital to insure the legitimacy of the actions of the  
     other. Habeas corpus is the ``Great Writ.'' It is by habeas  
     corpus that a person--any person--can insure that the  
     legality of his or her restraint is confirmed by a court  
     independent of the branch responsible for the restraint.  
     Elimination of judicial review by this route would undermine  
     the foundations of our democratic system. 
       Weare told that the central purpose of our engagement in  
     that ``vast external realm'' today is the promotion of  
     democracy for others. All nations, we urge, should embrace  
     the principles and practices of freedom and governance that  
     we have embraced. But to eliminate habeas corpus in the  
     United States as an avenue of relief for the citizens of  
     other countries who have fallen into our hands cannot but  
     make a mockery of this pretension in the eyes of the rest of  
     the world. The perception of hypocrisy on our part--a sense  
     that we demand of others a behavioral ethic we ourselves may  
     advocate but fail to observe--is an acid which can overwhelm  
     our diplomacy, no matter how well intended and generous.  
     Pretensions are one thing; behavior another, and quite the  
     more powerful message. To proclaim democratic government to  
     the rest of the world as the supreme form of government at  
     the very moment we eliminate the most important avenue of  
     relief from arbitrary governmental detention will not serve  
     our interests in the larger world. 
       This is the first and primary reason for rejecting the  
     proposal. But the second is almost as important, and that is  
     its potential for a reciprocal effect. Pragmatic  
     considerations, in short, are in this instance at one with  
     considerations of principle. Judicial relief from arbitrary  
     detention should be preserved here else our personnel serving  
     abroad 
 
[[Page S10257]] 
 
     will suffer the consequences. To deny habeas corpus to our  
     detainees can be seen as prescription for how the captured  
     members of our own military, diplomatic and NGO personnel  
     stationed abroad may be treated. 
       As former officials in the diplomatic service of our  
     nation, this consideration weighs particularly heavily for  
     us. The United States now has a vast army of young Foreign  
     Service officers abroad. Many are in acute and immediate  
     danger. Over a hundred, for example, are serving in  
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     Afghanistan. Foreign service in a high-risk post is  
     voluntary. These officers are there willingly. The Congress  
     has every duty to insure their protection, and to avoid  
     anything which will be taken as justification, even by the  
     most disturbed minds, that arbitrary arrest is the acceptable  
     norm of the day in the relations between nations, and that  
     judicial inquiry is an antique, trivial and dispensable  
     luxury. 
       We urge that the proposal to curtail the reach of the Great  
     Writ be rejected. 
           Respectfully submitted, 
         William D. Rogers, former Under Secretary of State;  
           Ambassador J. Brian Atwood; Ambassador Harry Barnes;  
           Ambassador Richard E. Benedick; Ambassador A Peter  
           Burleigh; Ambassador Herman J. Cohen; Ambassador Edwin  
           G. Corr; Ambassador John Gunther Dean; Ambassador  
           Theodore L. Eliot, Jr.; Ambassador Chas W. Freeman,  
           Jr.; Ambassador Robert S. Gelbard. 
         Ambassador Lincoln Gordon; Ambassador William C. Harrop;  
           Ambassador Ulric Haynes, Jr.; Ambassador Robert E.  
           Hunter; Ambassador L. Craig Johnstone; Ambassador  
           Robert V. Keeley; Ambassador Bruce P. Laingen; Anthony  
           Lake, former National Security Advisor; Ambassador  
           Princeton N. Lyman; Ambassador Donald McHenry;  
           Ambassador George Moore. 
         Ambassador George Moose; Ambassador Thomas M. T. Niles;  
           Ambassador Robert Oakley; Ambassador Robert H.  
           Pelletreau; Ambassador Pete Peterson; Ambassador Thomas  
           R. Pickering; Ambassador Anthony Quainton; Helmut  
           Sonnenfeldt, former Counselor of the Department of  
           State; Ambassador Roscoe S. Suddarth; Ambassador  
           Phillips Talbot; Ambassador William Vanden Heuvel;  
           Ambassador Alexander F. Watson. 
                                  ____ 
 
       To Members of Congress: The undersigned retired federal  
     judges write to express our deep concern about the lawfulness  
     of Section 6 of the proposed Military Commissions Act of 2006  
     (``MCA''). The MCA threatens to strip the federal courts of  
     jurisdiction to test the lawfulness of Executive detention at  
     the Guantanamo Bay Naval Station and elsewhere outside the  
     United States. Section 6 applies ``to all cases, without  
     exception, pending on or after the date of the enactment of  
     [the MCA] which relate to any aspect of the detention,  
     treatment, or trial of an alien detained outside of the  
     United States . . . since September 11, 2001.'' 
       We applaud Congress for taking action establishing  
     procedures to try individuals for war crimes and, in  
     particular, Senator Warner, Senator Graham, and others for  
     ensuring that those procedures prohibit the use of secret  
     evidence and evidence gained by coercion. Revoking habeas  
     corpus, however, creates the perverse incentive of allowing  
     individuals to be detained indefinitely on that very basis by  
     stripping the federal courts of their historic inquiry into  
     the lawfulness of a prisoner's confinement. 
       More than two years ago, the United States Supreme Court  
     ruled in Rasul v. Bush, 542 U.S. 466 (2004), that detainees  
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     at Guantanamo have the right to challenge their detention in  
     federal court by habeas corpus. Last December, Congress  
     passed the Detainee Treatment Act, eliminating jurisdiction  
     over future habeas petitions filed by prisoners at  
     Guantanamo, but expressly preserving existing jurisdiction  
     over pending cases. In June, the Supreme Court affirmed in  
     Hamdan v. Rumsfeld, 126 S. Ct. 2749 (2006), that the federal  
     courts have the power to hear those pending cases. These  
     cases should be heard by the federal courts for the reasons  
     that follow. 
       The habeas petitions ask whether there is a sufficient  
     factual and legal basis for a prisoner's detention. This  
     inquiry is at once simple and momentous. Simple because it is  
     an easy matter for judges to make this determination--federal  
     judges have been doing this every day, in every courtroom in  
     the country, since this Nation's founding. Momentous because  
     it safeguards the most hallowed judicial role in our  
     constitutional democracy--ensuring that no man is imprisoned  
     unlawfully. Without habeas, federal courts will lose the  
     power to conduct this inquiry. 
       We are told this legislation is important to the ineffable  
     demands of national security, and that permitting the courts  
     to play their traditional role will somehow undermine the  
     military's effort in fighting terrorism. But this concern is  
     simply misplaced. For decades, federal courts have  
     successfully managed both civil and criminal cases involving  
     classified and top secret information. Invariably, those  
     cases were resolved fairly and expeditiously, without  
     compromising the interests of this country. The habeas  
     statute and rules provide federal judges ample tools for  
     controlling and safeguarding the flow of information in  
     court, and we are confident that Guantanamo detainee cases  
     can be handled under existing procedures. 
       Furthermore, depriving the courts of habeas jurisdiction  
     will jeopardize the Judiciary's ability to ensure that  
     Executive detentions are not grounded on torture or other  
     abuse. Senator John McCain and others have rightly insisted  
     that the proposed military commissions established to try  
     terror suspects of war crimes must not be permitted to rely  
     on evidence secured by unlawful coercion. But stripping  
     district courts of habeas jurisdiction would undermine this  
     goal by permitting the Executive to detain without trial  
     based on the same coerced evidence. 
       Finally, eliminating habeas jurisdiction would raise  
     serious concerns under the Suspension Clause of the  
     Constitution. The writ has been suspended only four times in  
     our Nation's history, and never under circumstances like the  
     present. Congress cannot suspend the writ at will, even  
     during wartime, but only in ``Cases of Rebellion or Invasion  
     [when] the public Safety may require it.'' U.S. Const. art.  
     I, Sec. 9, cl. 2. Congress would thus be skating on thin  
     constitutional ice in depriving the federal courts of their  
     power to hear the cases of Guantanamo detainees. At a  
     minimum, Section 6 would guarantee that these cases would be  
     mired in protracted litigation for years to come. If one goal  
     of the provision is to bring these cases to a speedy  
     conclusion, we can assure you from our considerable  
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     experience that eliminating habeas would be  
     counterproductive. 
       For two hundred years, the federal judiciary has maintained  
     Chief Justice Marshall's solemn admonition that ours is a  
     government of laws, and not of men. The proposed legislation  
     imperils this proud history by abandoning the Great Writ to  
     the siren call of military necessity. We urge you to remove  
     the provision stripping habeas jurisdiction from the proposed  
     Military Commissions Act of 2006 and to reject any  
     legislation that deprives the federal courts of habeas  
     jurisdiction over pending Guantanamo detainee cases. 
           Respectfully, 
       Judge John J. Gibbons, U.S. Court of Appeals for the Third  
     Circuit (1969-1987), Chief Judge of the U.S. Court of Appeals  
     for the Third Circuit (1987-1990). 
       Judge Shirley M. Hufstedler, U.S. Court of Appeals for the  
     Ninth Circuit (1968-1979). 
       Judge Nathaniel R. Jones, U.S. Court of Appeals for the  
     Sixth Circuit (1979-2002). 
       Judge Timothy K. Lewis, U.S. District Court, Western  
     District of Pennsylvania (1991-1992), U.S. Court of Appeals  
     for the Third Circuit (1992-1999). 
       Judge William A. Norris, U.S. Court of Appeals for the  
     Ninth Circuit (1980-1997). 
       Judge George C. Pratt, U.S. District Court, Eastern  
     District of New York (1976-1982), U.S. Court of Appeals for  
     the Second Circuit (1982-1995). 
       Judge H. Lee Sarokin, U.S. District Court for the District  
     of New Jersey (1979-1994), U.S. Court of Appeals for the  
     Third Circuit (1994-1996). 
       William S. Sessions, U.S. District Court, Western District  
     of Texas (1974- 1980), Chief Judge of the U.S. District  
     Court, Western District of Texas (1980-1987). 
       Judge Patricia M. Wald, U.S. Court of Appeals for District  
     of Columbia Circuit (1979-1999), Chief Judge of the U.S.  
     Court of Appeals for District of Columbia Circuit (1986- 
     1991). 
                                  ____ 
 
 
 
                                                   Malibu, CA, 
 
                                               September 24, 2006. 
     Hon. Arlen Specter, 
     Chairman, Senate Committee on the Judiciary, 
     Washington, DC. 
       Dear Chairman Specter: I write to express my concerns about  
     the limitations on the writ of habeas corpus contained in the  
     compromise military commissions bill, The Military  
     Commissions Act of 2006 (S. 3930). Although S. 3930 contains  
     many laudable improvements to military commission procedure,  
     section 6 of the bill effectively bars detainees at the U.S.  
     Naval Base at Guantanamo Bay, Cuba from applying for habeas  
     corpus review of their executive detention. I am concerned  
     that limitation may go too far in limiting habeas corpus  
     relief, especially in light of the apparent conflict between  
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     the holdings of Rasul v. Bush, 124 S. Ct. 2684 (2004), and  
     Johnson v. Eisentrager, 339 U.S. 763 (1950). 
       Although the Rasul Court limited its holding to statutory  
     habeas rights, which may be limited by the Congress, the  
     Supreme Court nevertheless viewed Guantanamo Bay, Cuba as a  
     territory within the control and jurisdiction of the United  
     States. Accordingly, the Eisentrager case may no longer be  
     relied upon with confidence to rule out constitutional habeas  
     protections for Guantanamo detainees. One of the Eisentrager  
     factors that limited constitutional habeas rights for aliens  
     in military custody was whether the detainee was held outside  
     of the United States. Based on the finding of the Rasul case  
     that Guantanamo Bay falls within U.S. territorial  
     jurisdiction, Guantanamo detainees likely have a different  
     constitutional status than the alien detainees in  
     Eisentrager, who were held in Landsberg, Germany. 
       Article 1, section 9, clause 2 of the United States  
     Constitution provides that ``[t]he Privilege of the Writ of  
     Habeas Corpus shall not be suspended, unless when in Cases of  
     Rebellion or Invasion the public Safety may require it.'' The  
     United States is neither in a state of rebellion nor  
     invasion. Consequently, it would problematic for Congress to  
     modify the constitutionally protected writ of habeas corpus  
     under current events. 
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       I encourage the Senate Judiciary Committee to study the  
     constitutional implications of S. 3930 on the habeas corpus  
     rights of detainees in United States territory. Although no  
     one wants the War on Terror to be litigated in the courts,  
     Congress should act cautiously to strike a balance between  
     the need to detain enemy combatants during the present  
     conflict and the need to honor the historic privilege of the  
     writ of habeas corpus. I thank you for holding a hearing on  
     this topic and hope that it helps to strike that balance. 
           Sincerely, 
                                                 Kenneth W. Starr. 
 
  Mr. LEAHY. Monday we rushed to hold a hearing before the Judiciary  
committee on this important issue, and what happens? The surrogate for  
the administration, former White House associate counsel Brad Berenson,  
who testified before us, defends the habeas corpus stripping provisions  
of this bill by arguing that the United States has been and still is  
suffering from an invasion that requires the suspension of habeas  
corpus. 
  What are we doing? What is going on? That is outrageous. That is  
running scared. That is so wrong. Is he saying that for 5 years this  
administration has been allowing an ongoing invasion in the United  
States and we are not aware of it? Are we going to suspend the great  
writ on this basis? 
  To quote Kenneth Starr: 
 
       The United States is neither in a state of rebellion nor  
     invasion. Consequently, it would [be] problematic for  
     Congress to modify the constitutionally protected writ of  
     habeas corpus under current events. 
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  I suppose the administration would say we are not modifying it. Heck,  
no, we are eliminating it. We are not modifying the writ of habeas  
corpus, we are knocking it out for all aliens. 
  I agree with those from the right to the left, we should not modify,  
and we certainly should not eliminate, the great writ of habeas corpus.  
I agree with hundreds of law professors who described an earlier, less  
extreme version of the habeas provisions of this bill as ``unwise and  
contrary to the most fundamental precepts of American constitutional  
tradition.'' And I agree with the former ambassadors and other senior  
diplomats who wrote to us saying that eliminating habeas corpus for  
aliens does not help America, it does not make America safer, but  
rather it harms our interests abroad and makes us less safe. 
  Maybe some of those who want to pretend how powerful they have been  
in military matters ought to talk to those who have been in the  
military and actually understand a time when we are reaping the  
mistakes of our folly in Iraq. Let us not expand it further. The United  
States, especially since World War II and the Marshall Plan, has been a  
beacon of hope and freedom for the world. How do we spread a message of  
freedom abroad if our message to those who come to America is that they  
may be detained indefinitely without any recourse to justice? 
  In the wake of the attack of September 11, and in the fact of the  
continuing terrorist threat, now is not the time for the United States  
to abandon its principles. Admiral Hutson was right to point out that  
when we do, there would be little to distinguish America from a banana  
republic or the repressive regimes against which we are trying to rally  
the world and the human spirit. 
  Now is not the time to abandon American values and to shiver and  
quake as though we are a weak country and we have to rely on secrecy  
and torture. We are too great a nation for that. Those are the ways of  
weakness. Those are the ways of repression and oppression. Those are  
not the ways of America. Those are not the ways of this Nation I love. 
  The habeas provisions of this bill are wrongheaded. They are  
flagrantly unconstitutional. Tinkering with them would not make them  
less wrongheaded but might make them less flagrantly unconstitutional.  
I see no reason to save the administration from itself and from the  
inevitable defeat when the Supreme Court strikes them down. 
  Why should those who take our oath to uphold the Constitution  
seriously, who understand the fundamental importance of habeas to  
freedom, find ourselves compromising with such an irresponsible  
provision? 
  That is why at the appropriate point the chairman of the Senate  
Judiciary Committee and I will offer just one amendment, to remove the  
habeas provisions from the bill in their entirety. That is the right  
thing to do. I should also add, that is the American thing to do. We  
would still be left with the disgraceful but less extreme habeas  
stripping provisions that we enacted earlier this year in the Detainee  
Treatment Act. But we would at least not make one bad mistake even  
worse. By not totally eliminating habeas for all aliens, we can reduce  
the damage to America's credibility as a champion of freedom and show  
the American people and the courts that Congress is not entirely  
cavalier when it comes to its constitutional obligations. We can show  
the world that this great Nation is not so frightened and so shaky and  
so quaky that we are going to have to give up the principles that made  
us a great nation. 
  Our amendment would reduce the grave harm that will be done if the  
bill before the Senate passes. It was not too late last night for the  

AE 28 (Hamdan)
Page 307 of 353



Republicans to make yet more revisions to this unconstitutional bill.  
It is not too late today for the Senate to make the bill a little less  
bad, a little less offensive to the values and freedom for which  
America stands. 
  This is one American who is not going to run and hide. This is one  
American who is not willing to cut down the laws of our Nation. This is  
one American who thinks these laws and our protections have made us  
great not only here but abroad. This is one American who thinks that  
our freedoms, our laws, our protections, are what attracted people from  
other countries, people from other countries who have fled oppression  
in their own country and fled a lack of rule of law in their own  
country, to come to America, where we have a rule of law. 
  I yield the floor. 
  The PRESIDING OFFICER. The Senator from Virginia. 
  Mr. WARNER. Mr. President, we are anxious to go on with the matters  
before the Senate this afternoon in connection with this pending bill. 
  As I understand it, the amount of time remaining on the Levin  
substitute amendment is how much? 
  The PRESIDING OFFICER. The Senator from Michigan has 24 minutes 10  
seconds; the Senator from Virginia has 24 minutes. 
  Mr. WARNER. It had been my hope we could set this amendment aside  
pending instructions from the leadership as to a time of vote and  
proceed to another amendment. 
  At this point in time, I see another colleague who is seeking  
recognition. 
  I yield the floor. 
  Mr. REED. Mr. President, I ask for 12 minutes from the time. 
  The PRESIDING OFFICER. Without objection, it is so ordered. 
  Mr. REED. Mr. President, we are engaged in a very important debate  
about the way we will bring to justice very heinous individuals who  
committed terrorism. I will put in context first what I think the  
situation is. 
  First, our most essential mission in the war on terror is to find  
these individuals, to attempt to capture them, and if they have refused  
to be captured, to take extreme measures to eliminate them as terrorist  
threats to the United States. 
  If they are in our hands as detainees or in any capacity, we have an  
obligation to interrogate them and we have to be consistent with  
international norms while also recognizing that as we treat people in  
our custody we can expect if our military personnel fall in the hands  
of a military power, they will be similarly treated. We must be very  
conscious of this. 
  But an important point that is often overlooked in the entire debate,  
all of the individuals we are talking about today--the 14 detainees at  
Guantanamo Bay and others--are enemy combatants. Under international  
law, they can be held indefinitely. There is a big difference between  
an individual who is an enemy combatant and someone who is in a  
criminal justice situation someplace else. Even if these individuals  
are acquitted of their crimes, they are still in the custody of the  
United States and still will remain in the custody of the United  
States. 
  So as we debate this issue of military tribunals, we have to  
recognize what we are talking about is not allowing people to walk out  
the door because our procedures are inadequate, because some clever  
attorney can take advantage of the rules of evidence. They will 
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never walk out the door. What we are talking about is whether we will  
have legitimacy to impose the most difficult sanction on an individual,  
the most severe sanction. To be consistent with our value as a nation,  
I believe we have to have procedures that are procedurally legitimate,  
that are fair and are perceived that way. 
  There is another issue here, not just in terms of our moral standing.  
It is a very practical one. I have suggested it before. How we treat  
these people will be the standard with which our military personnel  
will be treated overseas. We will surrender the right to condemn those  
people who may in the future hold our soldiers if they choose to use  
procedural gimmicks, if they want to stage show trials rather than real  
trials, if they want to punish an American fighting man or woman  
without any regard for the principles and practices of international  
law. That is, I think, the issue before us today. 
 
  The substitute Senator Levin has offered today is one we supported on  
a bipartisan basis in the committee. It was a strong, good bill. It  
represented not only our best principles, but it recognized that these  
principles could also and would also be applied in the future--we hope  
not--but certainly we have to recognize the possibility that American  
military personnel will be in the hands of hostile forces in the  
future. 
  The bill we had in the Armed Services Committee did things this  
legislation before us undoes. For example, the committee bill  
prohibited the admission of statements obtained through cruel, inhuman,  
or degrading treatment. The bill before us prohibits the admission of  
statements obtained after December 30, 2005, through ``cruel, inhuman  
or degrading treatment,'' but it contains no prohibition against using  
statements so obtained prior to December 30, 2005. 
  I do not think the Geneva Conventions were in abeyance up until  
December 30, 2005. I do not think the standards we should insist upon  
did not exist there. And very practically speaking, ask yourself, would  
we accept the response from a foreign power who said: Oh, of course, we  
are going to follow the Geneva Conventions. Of course we are not going  
to use abusive treatment to obtain a confession, prior to December 30,  
2020 or 2015? I think this seriously weakens not only the legitimacy of  
this approach but also our ability to argue with compelling legal and  
moral force in the future that other nations have to play by the rules. 
  There are other provisions here in this bill, and there are many of  
them that I think alter dramatically what we accomplished on a  
bipartisan basis, what was applauded by General Powell and General  
Vessey and others. 
  For example, the committee bill provided that evidence seized outside  
of the United States shall not be excluded from trial by military  
commissions on the grounds the evidence was not seized pursuant to a  
search warrant. That was a very practical provision. We are not going  
to require a soldier, a special forces operator who is running through  
the woods of some foreign land, to produce a search warrant when he  
picks up valuable intelligence material. 
  But the bill before us deletes the limitation to evidence seized  
outside the United States. As a result, the bill authorizes the use of  
evidence that is seized inside the United States without a search  
warrant. This provision is not limited to evidence seized from enemy  
combatants. It does not even preclude the seizure of evidence without a  
warrant when that evidence is seized from United States citizens. 
  If you want an invitation to irresponsible conduct within the United  
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States, disregarding our principles of justice and the Constitution of  
the United States, it might be found here because, frankly, we have the  
obligation to establish rules we can live with. No one is arguing with  
trying to create some type of situation in which a soldier has to pull  
out his Black's Law Dictionary and have his warrant and do all these  
things, but it is quite a bit different from police authorities here in  
the United States. 
  Additional problems with this bill: The committee bill, the one we  
supported in the Armed Services Committee, provided that the procedures  
and rules of evidence applicable in trials by general courts martial  
would apply in trials by military commissions, subject to such  
exceptions as the Secretary of Defense determines to be ``required by  
the unique circumstances of the conduct of military and intelligence  
operations during hostilities or by other practical need.'' Establish a  
rule saying: Listen, we are going to use the procedures for courts  
martial except if the Secretary says there is some expedient  
circumstance. Because of hostilities, we have to make changes. This  
approach is consistent with Hamdan and the Supreme Court. 
  The bill before us reverses the presumption. Instead of starting with  
the rules applicable in trials by courts martial as the governing  
provision, and then establishing exceptions, the Secretary of Defense  
is required to make trials by commission consistent with those rules  
only when he considers it is practical. The exception has swallowed up  
the rule. 
  As one observer has pointed out, this provision is now so vaguely  
worded that it could even be read to authorize the administration to  
abandon the presumption of innocence in trials by military commissions,  
with the claim that military expedience requires a determination that  
the individual is guilty, and then he or she may prove their innocence.  
That, I think, is a significant retreat from the standards we  
established. 
  There is another major issue here that is so important, and it is  
often confused; and that is with respect to Common Article 3. In  
Hamdan, the Supreme Court held that Common Article 3 applies to all  
members of al-Qaida, terrorists, anyone who comes into our control, not  
only in the areas of fair trials, but also in the areas of treatment. 
 
  But I want to clarify this because this is often, I think, distorted  
and perhaps deliberately so. Many opponents of this legislation have  
stated that ``terrorists should not be given the same rights as our  
military personnel.'' What they are, I think, imprecisely but  
deliberately, perhaps, suggesting is that we are attempting to treat  
these individual terrorists as prisoners of war. And that is not the  
case. There are four Geneva Conventions. The first two protect sick and  
injured soldiers. The fourth protects civilians in areas of  
hostilities. 
  The third convention--not the third Common Article--the third Geneva  
Convention deals with prisoners of war, our soldiers who fall into the  
hands of hostile forces. These provisions are very clear about how POWs  
must be treated. You only have to give your name, rank, and serial  
number. That is it. Beyond that, there is no question. You cannot have  
any mental or physical coercion. ``[P]risoners of war who refuse to  
answer may not be threatened, insulted, or exposed to any unpleasant or  
disadvantageous treatment of any kind.'' 
  That is the way soldiers should be treated--all of our soldiers. But  
the Supreme Court never said that is the way we have to treat these  
terrorists. What they said is Common Article 3, which is in every  
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Convention. It establishes a general baseline of the treatment of  
individuals. POWs are treated at a much higher status because of their  
uniformed participation in armed conflict, because of their discipline,  
because of the fact that we expect them to follow rules, too. But  
people who fall into our hands who are enemy combatants do not deserve  
that treatment. They are not going to get it here. But they have to be  
afforded Common Article 3 protection. It has been described as ``a  
convention within a convention.'' 
  Common Article 3 of the Geneva Conventions mandates that all persons  
taking no active part in hostilities, including those who have laid  
down their arms or been incapacitated by capture or injury, are to be  
treated humanely and protected from ``violence to life and person,''  
and any ``outrages upon personal dignity, in particular, humiliating  
and degrading treatment.'' Anyone in our custody has to be afforded the  
protections of Common Article 3. 
  The PRESIDING OFFICER. The Senator has used 12 minutes. 
  Mr. REED. Mr. President, I know there are others who wish to speak. I  
ask unanimous consent for 2 additional minutes to simply summarize. 
  The PRESIDING OFFICER. Without objection, it is so ordered. 
  Mr. REED. We have to follow Common Article 3. However, the bill we  
are 
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considering today authorizes the President to interpret the Geneva  
Conventions and provides that such interpretations ``shall be  
authoritative . . . as a matter of U.S. law, in the same manner as  
other administrative regulations.'' I think we are verging on a  
situation where the President, by definition, by clarification, and by  
regulation, could eviscerate these Common Article 3 protections. 
  As I mentioned before, Secretary Powell and others have stated this  
is the core ideal, principle, we have to use in dealing with all of  
these individuals. 
  Let me simply conclude, there is, I think, the presumption here that  
if we do not establish procedures that basically make it a slam dunk  
case, that we somehow are going to see these terrorists walk away, snub  
their noses at us, and start actively conspiring against us again. 
  They will never see the light of day. No President will release these  
individuals. And no President will be forced under any international  
law to do so. But we will be judged whether, when we impose  
punishment--not detention, punishment--on these individuals, we have  
done it according to our principles that we can argue before the world  
and the American people represent our values; and we can insist that  
other nations that may hold our forces or civilians abide by the same  
principles. That is the issue here today. That is why I support Senator  
Levin's substitute amendment. 
  I yield the floor. 
  The PRESIDING OFFICER (Mr. Coburn). Who yields time? 
  Mr. LEVIN. Mr. President, how much time do I have? 
  The PRESIDING OFFICER. Ten minutes 16 seconds. 
  Mr. LEVIN. Mr. President, I yield 9 minutes to the Senator from New  
Mexico. 
  The PRESIDING OFFICER. The Senator from New Mexico is recognized for  
9 minutes. 
  Mr. BINGAMAN. Mr. President, I thank my colleague from Michigan for  
yielding me time and I also thank him for bringing forth this  
amendment. 
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  I strongly support his proposal, essentially, to take the  
legislation, the agreement that was worked out in the Armed Services  
Committee by our colleagues, and to substitute that for what is now  
before us. 
  This overall military commissions bill has three general areas of  
focus: first, the rules pertaining to the interrogation of prisoners;  
second, the procedures we should have in place for the trial of  
individuals who are brought before military commissions; and, third,  
the rights of those prisoners who under this bill will continue to be  
held without being charged at Guantanamo or elsewhere in the world, or  
even in this country. 
  Let me take a moment to briefly comment on these first two issues  
before I discuss the third issue, which I believe has not received the  
attention that it deserves. 
  With regard to interrogation techniques, I have been deeply troubled  
by the administration's insistence on weakening the prohibition on the  
use of torture and cruel and inhumane treatment. I strongly believe  
that we can give our military and intelligence officers the tools they  
need to protect the American public without abandoning our basic  
decency. The use of torture and other abusive techniques are not only  
morally repugnant, but they are ineffective and do great damage to our  
Nation's credibility with respect to our commitment to human rights.  
They also put our soldiers at risk of being subjected to similar  
treatment. 
  Rather than redefining the Geneva Conventions to permit harsh  
interrogation techniques by the CIA, as the administration had  
proposed, the Republican compromise legislation retroactively revises  
the War Crimes Act so that criminal liability does not result from  
techniques that the United States may have employed, such as simulated  
drowning, exposure to hypothermia, and prolonged sleep deprivation. 
  Under the Detainee Treatment Act, which we passed last year to  
reaffirm the prohibition on torture, the military is clearly prohibited  
from engaging in torture or cruel, degrading or inhumane treatment, as  
specified in the recently issued Army Field Manual. However, under the  
bill we are debating today, the CIA would be allowed to continue to  
subject detainees to harsh interrogation techniques without fear of  
criminal liability. As the President has stated, the ``program'' can  
continue. 
 
  In essence, the legislation defines prisoner abuse and criminal  
liability in such a way that the administration is able to argue that  
it is complying with international and domestic legal restraints while  
at the same time continue to use techniques that amount to abuse under  
international treaty obligations. 
  There is also a fundamental lack of clarity with respect to what  
conduct this legislation forbids. For example, when asked if water- 
boarding is permitted under this bill, Senator McCain has said that it  
would not be allowed. But if one asks the administration, it will only  
say CIA interrogation techniques are classified and that the bill  
allows the CIA to continue to use so-called alternative interrogation  
techniques--techniques which our military is prohibited from employing. 
  I think there is little doubt that these disturbing practices  
continue. This type of legal ambiguity has not served us well with  
respect to the treatment of detainees, and we should be taking this  
opportunity to provide greater legal clarity, not further muddying the  
water. 
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  I am also concerned about the rules and procedures of the newly  
constituted military commissions. The bill permits statements allegedly  
derived through coercive means to be used if the statements are  
probative and were obtained prior to December 2005, which coincides  
with the enactment of the Detainee Treatment Act. Statements obtained  
after the enactment of the Detainee Treatment Act cannot be admitted as  
evidence if they have been derived through interrogation techniques  
that amount to cruel, unusual, or inhumane treatment as prohibited by  
the fifth, eighth, and fourteenth amendments to the U.S. Constitution.  
Essentially we are saying that you can't admit statements derived from  
coercive methods except for those statements derived when we were using  
coercive methods. Having these two different standards may be  
beneficial from the prosecution's perspective in terms of increasing  
the likelihood that statements will be found admissible, but it is not  
exactly the clarity we should have with regard to standards of justice. 
  There are also a variety of problems regarding the rules on hearsay,  
the appeals process, the definition and retroactive application of  
crimes, and the admission of secret evidence, among others. Overall,  
the rules and procedures contained in the proposed legislation fall  
short of the basic fairness required in any criminal trial. 
  I wish to talk about the provisions that relate to habeas corpus. One  
of the most disturbing provisions in the underlying legislation  
pertains to the disposition of those prisoners who will never be  
charged before a military commission or any court but who, instead,  
will be held indefinitely--or at least that option exists for our  
executive and our military to hold those individuals indefinitely in  
confinement. 
  The current bill endorses the administration's practice of  
designating people, including U.S. citizens, I would point out, as  
``enemy combatants.'' It eliminates the ability of aliens--non-U.S.  
citizens--to bring habeas claims or other claims related to their  
detention or their treatment or their conditions of confinement. 
  Whereas the previous attempt to strip the Federal courts of  
jurisdiction over these individuals under the Detainee Treatment Act  
applied only to individuals held by the Department of Defense at  
Guantanamo, this current legislation applies to any alien who is  
detained by the United States anywhere in the world, including those  
who are held within the United States. The current language also makes  
it clear that the elimination of judicial review is retroactive. It  
applies to all cases involving the detention of individuals since  
September 11, 2001. 
  Various of my colleagues have already talked about the right of  
habeas corpus and its importance in our system of justice. Simply  
stated, the ability to file a writ of habeas corpus is the right of a  
person to challenge the legal basis for their detention. 
  Habeas, which is also known as the Great Writ, is one of the most  
fundamental protections against arbitrary 
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governmental power. This right dates back to the Magna Carta of 1215,  
and is enshrined in Article I, section 9, clause 2 of the U.S.  
Constitution. Filing a habeas petition doesn't entitle a person to a  
full-blown trial, but it does provide a means to ask whether the  
person's confinement is in compliance with the law. It doesn't confer  
any additional constitutional rights; it simply allows a person to ask  
whether their depravition of liberty is consistent with the  
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Constitution. 
  One of the principal arguments proponents for removing this  
protection have put forward in the past was that maintaining habeas  
rights leads to unnecessary and frivolous litigation. The fact is that  
these arguments misconstrue the nature of habeas petitions. The reality  
is, in my view, that court-stripping provisions will not, in fact, lead  
to less litigation. For example, if this measure is passed, the courts  
will be forced to consider whether this provision amounts to a  
suspension of the writ of habeas corpus. If it is determined that it  
does suspend the writ of habeas corpus, the courts will determine  
whether the suspension clause of the Constitution has been satisfied.  
Our Constitution is very clear. It says Congress is afforded the  
authority to suspend habeas in cases of rebellion and invasion. At a  
time when our courts are open and functioning, I think a person would  
be hard-pressed to argue that public safety requires removing judicial  
review. One would be hard-pressed to argue that we are in a period of  
rebellion, or that we have suffered an invasion, as that phrase was  
intended by our Founding Fathers. 
  The one other issue, of course, that I think is important is that the  
Constitution gives Congress the power to suspend the writ. Here we are  
not just suspending the writ; this proposal is to abolish the writ, to  
permanently eliminate this right, this protection for this group of  
individuals. In my view, it makes more sense to simply allow the courts  
to hear the cases that are pending in the courts and determine the  
legality of the detention that is occurring. It makes more sense to do  
that than it does to litigate over whether those individuals who are  
incarcerated, in fact, have a right to have their cases heard. 
  If what the administration says is true and the indefinite  
imprisonment of individuals at Guantanamo or elsewhere is legal, then  
why does the administration continue to fight so hard to eliminate the  
ability of the courts to hear those cases? If these individuals are in  
fact ``the worst of the worst,'' which we have been assured, then why  
is it so difficult to provide some factual basis for continuing to  
detain them? 
  The likelihood is that some, and maybe many, of these prisoners have  
very little to do with terrorism. According to a 2002 CIA report, most  
of the Guantanamo prisoners ``did not belong there.'' According to a  
Wall Street Journal article earlier this year, an estimated 70 percent  
of the individuals held at Guantanamo were wrongfully imprisoned. BG  
Jay Hood, the former commander at Guantanamo, was quoted as saying,  
``Sometimes, we just didn't get the right folks.'' 
  I don't believe that all of those being held at Guantanamo are  
innocent. Clearly, they are not. Those who are a threat need to be held  
accountable for their actions, need to be tried before properly  
constituted military commissions or criminal courts. Those who are not  
a threat need to be released and returned to their country of origin.  
The point is that judicial review allows us to sort the good from the  
bad and focus our efforts on those who in fact do pose a threat to our  
country. 
  It is during times like these that our Founding Fathers envisioned  
habeas corpus rights needed to be preserved. If judicial review is not  
required as a matter of law, it makes sense from a policy standpoint to  
preserve these essential rights in the law. Having a court determine  
whether a person's detention by the executive branch is consistent with  
our Constitution and laws does not inhibit this Nation's ability to  
fight terrorism. To the contrary, ensuring that we are holding the  
right people not only allows us to focus on those who truly pose a  
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threat, it also will help to reduce criticism in the world community  
that the United States is not complying with its own laws and  
Constitution. 
  In a letter I received from over 30 former diplomats, they stated: 
 
       To proclaim democratic government to the rest of the world  
     as the supreme form of government at the very time that we  
     eliminate the most important avenue of relief from arbitrary  
     governmental detention will not serve our interest in the  
     larger world. 
 
  I agree with that statement. 
  It is also important to note that should the current habeas language  
be removed from the bill, Guantanamo prisoners would still be  
prohibited from bringing habeas claims in the future under current law.  
In the Rasul decision, the Supreme Court held that U.S. courts have  
jurisdiction to hear habeas claims of Guantanamo prisoners. Congress  
subsequently passed the Detainee Treatment Act, which contained the  
Graham-Levin compromise language regarding the elimination of habeas.  
Graham argued that the language was retroactive and barred all pending  
cases, and Levin argued that the language only eliminated cases  
initiated after the enactment of the act. 
  In assessing whether the Supreme Court had jurisdiction to hear the  
Hamdan case, the Court found that because congressional intent was  
unclear it would be inappropriate to view the statute as retroactive.  
As such, if the status quo is maintained, we would still have language  
on the books that prohibits any future habeas claims from being filed  
on behalf of Guantanamo prisoners. Although I disagree with the law as  
it currently stands, Senators should know that if the language in the  
existing bill is removed, this Congress has already drastically limited  
judicial review. 
  It is important to look at the big picture. As general matter, this  
bill puts in place procedures to try suspected terrorist by military  
commissions whereby the only ones who will have an opportunity to prove  
their innocence will be the high-level prisoners. The suspected low- 
level prisoners will continue to linger in indefinite imprisonment  
without charges. Before the previous military commissions were found  
unconstitutional, the administration charged approximately 10 detainees  
with crimes. None were ever tried. The President has indicated that he  
now intends to charge the 14 CIA prisoners, or at least some of them,  
under the newly constituted military commissions. 
 
  Therefore, the reality is that of the approximately 450 prisoners now  
at Guantanamo only about 25 will likely receive trials. Under the  
compromise legislation, the remaining prisoners, many of whom have been  
imprisoned for more than 4 years, will not be held accountable nor will  
they be able to prove their innocence--instead, they will be denied the  
right to challenge the legality of their continued confinement. 
  As Rear Admiral John Hutson, Rear Admiral Guter, and Brigadier  
General Brahms, pointed out in a letter to the Senate Armed Services  
Committee, the effect of this legislation would be to give greater  
protections to the likes of Khalid Sheikh Mohammed than to the vast  
majority of the Guantanamo detainees, who claim that they have nothing  
to do with al-Qaida or the Taliban. 
  Mr. President I ask unanimous consent that this letter be printed in  
the Record following my remarks. 
  The PRESIDING OFFICER. Without objection, it is so ordered. (See  
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exhibit 1.) 
  Mr. BINGAMAN. Most troubling of all, with this legislation Congress  
is giving its consent to the executive branch to continue to  
unilaterally designate individuals as enemy combatants and imprison  
them indefinitely. We are saying that the President can pick up whoever  
he wants, designate them an enemy combatant and hold them without  
substantive judicial review. 
  I know that many of my colleagues have worked to ensure that the  
military commission procedures comply with our international legal  
obligations under the Geneva Conventions and that our Nation's soldiers  
are not put at risk by diminished standards. I support these efforts,  
and believe that the trial of these suspected terrorists is long  
overdue. However, passing this flawed bill is not the solution. 
  Mr. President, this debate is about who we are as a people and  
whether we are going to continue to adhere to the rule of law and basic  
human rights. It 
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is about our fundamental values as a people. The U.S. Constitution was  
crafted by men who were keenly aware of the potential abuse that could  
result from providing the executive branch with unrestrained powers  
with respect to individuals' liberties. The Constitution was crafted to  
be relevant in the good times, as well as in the times when our Nation  
faces domestic or foreign threats. 
  It deeply concerns me that with this bill we are sanctioning the  
indefinite imprisonment of people without charges. This is wrong.  
Should this legislation pass as currently drafted, history will not  
look kindly on this mistaken endeavor. 
  Frankly, the notion that Congress is willing to provide the President  
with the authority to indefinitely imprison people without ever having  
to charge them is quite astonishing. What is more amazing is that the  
Senate appears prepared to do so after one brief hearing in the Senate  
Judiciary Committee on the issue and with little substantive debate on  
the Senate floor. 
  We must also remember that in establishing these military commissions  
we are not solving the Guantanamo problem. This legislation will result  
in a flurry of legal challenges. The administration's handling of  
detainee issues has brought us Guantanamo, Abu Griab, and a series of  
Supreme Court decisions rejecting the administration's legal positions.  
Let us not complicate the problem by enacting the provisions. 
  Mr. President, I yield the floor. 
 
                               Exhibit 1 
 
                                               September 12, 2006. 
     Senator John Warner, 
     Chairman, U.S. Senate Committee on Armed Services, U.S.  
         Senate, Washington, DC. 
     Senator Carl Levin, 
     Ranking Member, U.S. Senate Committee on Armed Services, U.S.  
         Senate, Washington, DC. 
       We find it necessary yet again to communicate with you  
     about issues arising out of our policies concerning detainees  
     held at Guantanamo Bay. It would appear that each time the  
     U.S. Supreme Court speaks, efforts are taken to reverse by  
     legislation the decision of the Court. We refer, of course,  
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     to the Supreme Court's Rasul and Hamdan decisions and to the  
     provision in the Administration's proposed Military  
     Commissions Act of 2006 that would strip the federal courts  
     of jurisdiction over even the pending habeas cases that have  
     been brought by the detainees at Guantanamo to challenge the  
     basis for their detention. We urge you to reject any such  
     habeas-stripping provision. 
       As we have argued and agreed since 9/11, it is necessary  
     for Congress to enact legislation to create military  
     commissions that recognize both the basic notions of due  
     process and the need for specialized rules and procedures to  
     deal with the new paradigm we call the war on terror. This  
     effort must cover those already charged with violating the  
     laws of war and those newly transferred to Guantanamo Bay. 
       But the military commissions we are now fashioning will  
     have no application to the vast majority of the detainees who  
     have never been charged, and most likely never will be  
     charged. These detainees will not go before any commissions,  
     but will continue to be held as ``enemy combatants.'' It is  
     critical to these detainees, who have not been charged with  
     any crime, that Congress not strip the courts of jurisdiction  
     to hear their pending habeas cases. The habeas cases are the  
     only avenue open for them to challenge the bases for their  
     detention--potentially life imprisonment--as ``enemy  
     combatants.'' 
       We strongly agree with those who have argued that we must  
     arrive at a position worthy of American values, i.e., that we  
     will not allow military commissions to rely on secret  
     evidence, hearsay, and evidence obtained by torture. But it  
     would be utterly inconsistent, and unworthy of American  
     values, to include language in the draft bill that would, at  
     the same time, strip the courts of habeas jurisdiction and  
     allow detainees to be held, potentially for life, based on  
     CSRT determinations that relied on just such evidence. The  
     effect would be to give greater protections to the likes of  
     Khalid Sheikh Mohammed than to the vast majority of the  
     Guantanamo detainees, who claim that they had nothing to do  
     with al Qaeda or the Taliban. 
       We are on a course that should have been plotted and  
     navigated years ago, and we might be close to consensus. We  
     ask that, in the closing moments of your consideration of  
     this vital bill, you restore the faith of those who long have  
     been a voice for simple commitment to our longstanding basic  
     principles, to our integrity as a nation, and to the rule of  
     law. We urge you to oppose any further erosion of the proper  
     authority of our courts and to reject any provision that  
     would strip the courts of habeas jurisdiction. 
       As Alexander Hamilton and James Madison emphasized in the  
     Federalist Papers, the writ of habeas corpus embodies  
     principles fundamental to our nation. It is the essence of  
     the rule of law, ensuring that neither king nor executive may  
     deprive a person of liberty without some independent review  
     to ensure that the detention has a reasonable basis in law  
     and fact. That right must be preserved. Fair hearings do not  
     jeopardize our security. They are what our country stands  
     for. 
           Sincerely, 
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     John D. Hutson, 
       Rear Admiral, JAGC, USN (Ret.). 
     Donald J. Guter, 
       Rear Admiral, JAGC, USN (Ret.). 
     David M. Brahms, 
       Brigadier General, USMC (Ret.). 
 
  The PRESIDING OFFICER. Who yields time? 
  Mr. WARNER. Mr. President, we are prepared to yield back the time on  
this side. First, I simply say to my colleagues that this has been a  
good debate. But I assure colleagues that the bill now before them has  
been very carefully reviewed by the Department of Justice, and I have  
even reached out to scholars--lawyers who I know have a considerable  
depth of knowledge about international matters as well as our own  
fabric of law as it relates to criminal prosecution. I myself served as  
assistant U.S. attorney for close to 5 years. 
  We bring before this Chamber a work product which we believe is  
consistent with international as well as domestic law. It strikes a  
balance. We have no intention to try to accord aliens engaged as  
unlawful combatants with all the rights and privileges of American  
citizens, but we recognize that they are human beings, and this country  
has standards that respect life and human beings. But at the same time,  
we are engaged in a war on terror. Let there be no mistake about that. 
  One of the challenges in this war on terror is with these individuals  
who are willing to act as human bombs. It doesn't have a lot of  
precedent. We have been very careful to try to strike a balance between  
the standards and principles that guide this Nation, at the same time  
recognizing that we need the tools to fight this war on terror-- 
fighting it in a way that not only enables our men and women in the  
Armed Forces in forward deployments to carry out their missions but to  
preserve and protect us here at home from tragic incidents like we  
experienced on 9/11. 
  As I have worked through each of these provisions and consulted with  
my colleagues, I always bring up the images of 9/11. I think our  
President has done his best to try to prepare this Nation, in many  
ways, to protect ourselves from the repetition of that or any incident  
like it--a lesser incident or a greater incident. It is a constant  
challenge. 
  But the bill before this body represents our best product that we  
could achieve, working together and in consultation with a wide range  
of individuals who have an expertise in these complicated legal matters  
and can provide to us their own corroboration of our judgments as to  
how best to structure this legal document and strike the balance that  
we must between our standards of law and our recognition of  
international law. I think that is the hallmark of what Senators  
McCain, Graham, and myself set out to do--to make sure this Nation  
cannot be perceived as trying to rewrite in any way Common Article 3,  
which is the law of our land, I remind citizens who are following this  
debate. It is the international treaties to which we, with the advice  
and consent of the Senate and that of the President, acceded and  
signed, and it has become part of the law of the land. I am proud of  
the work we have done, certainly, in that complicated area, as well as  
others. 
  Mr. President, at this time, I am prepared to yield back all the time  
on this side and ask for the yeas and nays. 
  The PRESIDING OFFICER. Is there a sufficient second? There is a  
sufficient second. 
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  The yeas and nays were ordered. 
  Mr. LEVIN. Mr. President, there is no question that we have to fight  
the war on terrorism, and we can win that war, but we can do so without  
compromising the very principles that govern this Nation and have given  
us strength and attract us to so many other nations. Those principles  
are compromised in the bill before us. They were not compromised in the  
committee bill that passed on a bipartisan vote. 
  Here are two quick examples of how our basic principles are  
compromised 
 
[[Page S10263]] 
 
in this bill: Evidence shall not be excluded from trial by military  
commission on the grounds that the evidence was not seized pursuant to  
a search warrant. In other words, in the United States of America,  
evidence can be seized from an American citizen, not an enemy  
combatant--it can be seized from any one of us without a search warrant  
and used in one of these trials. This language in the bill which is  
before us would authorize the use of that evidence so seized. That is a  
fundamental compromise with the principles that have governed this  
Nation. We have never allowed testimony and statements that have been  
obtained through cruel and inhuman treatment to be introduced into  
evidence. Yet that is the way the bill is written. 
  The PRESIDING OFFICER. The Senator's time has expired. 
  Mr. LEVIN. Mr. President, I ask unanimous consent for 30 additional  
seconds to finish that statement. 
  Mr. WARNER. I have no objection. 
  The PRESIDING OFFICER. Without objection, it is so ordered. 
  Mr. LEVIN. I thank the Chair. 
  A second example of how a fundamental principle is compromised in the  
bill before us is, if a statement is obtained through cruel and inhuman  
treatment of somebody, for the first time in American jurisprudence,  
this bill would apparently say that statement is allowable in evidence  
if it was acquired before December 30, 2005. That is unlike statements  
that are acquired after December 30, 2005, where there are no ifs,  
ands, or buts, there are no other tests that need to be applied--if it  
was obtained through cruel and inhuman treatment, it is not admissible  
into evidence. That is a fundamental principle which is not followed  
for statements obtained before December 30, 2005, in the bill before  
us. That is another example of why the substitute, I hope, will be  
adopted, which is the committee bill--a bipartisan bill--that is now  
before us. 
  Mr. WARNER. Mr. President, I ask to reclaim about 6 minutes of my  
time so that I can engage my colleague in a colloquy. 
  The PRESIDING OFFICER. The Senator has that right and may reclaim his  
time. 
  Mr. WARNER. Mr. President, I wish to make clear that category of  
evidence cannot reach those established standards of torture. No  
evidence that was gained by means that are tantamount to the torture  
can be admitted. 
  Mr. President, I ask my colleague, am I not correct in that  
statement? 
  Mr. LEVIN. That is correct. That is not in dispute. 
  Mr. WARNER. Does the Senator concur in that statement? 
  Mr. LEVIN. I surely do. We are talking here about cruel and inhuman  
treatment. 
  Mr. WARNER. Correct, but the judge of the court is going to look at  
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that evidence. We have set forth certain standards that have to be met,  
but one standard that judge cannot violate is the standard of torture.  
If that case can be made, then that judge has no ability to admit any  
evidence which is tantamount to torture. I ask my colleague, is that  
not correct? 
  Mr. LEVIN. The statement is correct. The issue, of course, which we  
are debating is why, relative to statements obtained prior to December  
30, 2005, is another test omitted, which is present for statements  
obtained after December 30, 2005, which are statements that are  
obtained through cruel and inhuman treatment. That is the issue which I  
raised. 
  Mr. WARNER. Lastly, Mr. President, I ask my colleague, he makes  
reference to the illegal searches and seizures, which is the fourth  
amendment to the U.S. Constitution. That Constitution does not give  
protection to aliens who are the subject of these trials; am I not  
correct in that? 
  Mr. LEVIN. I think that is true. It may or may not protect aliens,  
but it does protect American citizens. And the language on page 21 does  
not protect American citizens from seizures that are illegal. It says: 
 
       Anything which is seized without a search warrant is  
     allowable into these trials. 
 
  It is not limited to material that is seized from aliens or material  
which is seized from enemy combatants. It says illegally obtained  
material can be admitted into this trial, period. 
  We had such a restriction in the bill which came out of committee so  
that it was limited to evidence which was seized abroad, for instance.  
That would be fine because they may not have the fourth amendment that  
we do. But in the bill which is now before us, there is no such  
limitation. 
  I will read the one sentence: 
 
       Evidence shall not be excluded-- 
 
  Shall not be excluded-- 
 
     from trial by military commission on the grounds that the  
     evidence was not seized pursuant to a search warrant or other  
     authorization. 
 
  In the substitute bill, that allowance of illegally seized evidence  
is limited to evidence which is not seized from American citizens here.  
So that distinction has been obliterated in the bill which is before  
us. 
  Mr. WARNER. Mr. President, we have clearly debated it, but I want to  
make, in conclusion, the observation that no evidence which is the  
consequence of torture can be admitted. The aliens are not entitled to  
the constitutional provisions of the fourth amendment and, therefore, I  
urge our colleagues to think carefully through those arguments which we  
believe we have fully answered and carefully written this bill to be in  
conformity with our Constitution. 
  Mr. President, I yield back the remainder of my time. 
  The PRESIDING OFFICER. The question is on agreeing to amendment No.  
5086. The yeas and nays have been ordered. The clerk will call the  
roll. 
  The assistant legislative clerk called the roll. 
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  Mr. McCONNELL. The following Senators were necessarily absent: the  
Senator from Arizona (Mr. McCain) and the Senator from Maine (Ms.  
Snowe). 
  Mr. DURBIN. I announce that the Senator from Hawaii (Mr. Inouye) is  
necessarily absent. 
  The PRESIDING OFFICER. Are there any other Senators in the Chamber  
desiring to vote? 
  The result was announced--yeas 43, nays 54, as follows: 
 
                      [Rollcall Vote No. 254 Leg.] 
 
                                YEAS--43 
 
     Akaka 
     Baucus 
     Bayh 
     Biden 
     Bingaman 
     Boxer 
     Byrd 
     Cantwell 
     Carper 
     Chafee 
     Clinton 
     Conrad 
     Dayton 
     Dodd 
     Dorgan 
     Durbin 
     Feingold 
     Feinstein 
     Harkin 
     Jeffords 
     Johnson 
     Kennedy 
     Kerry 
     Kohl 
     Lautenberg 
     Leahy 
     Levin 
     Lieberman 
     Lincoln 
     Menendez 
     Mikulski 
     Murray 
     Nelson (FL) 
     Obama 
     Pryor 
     Reed 
     Reid 
     Rockefeller 
     Salazar 
     Sarbanes 
     Schumer 
     Stabenow 
     Wyden 
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                                NAYS--54 
 
     Alexander 
     Allard 
     Allen 
     Bennett 
     Bond 
     Brownback 
     Bunning 
     Burns 
     Burr 
     Chambliss 
     Coburn 
     Cochran 
     Coleman 
     Collins 
     Cornyn 
     Craig 
     Crapo 
     DeMint 
     DeWine 
     Dole 
     Domenici 
     Ensign 
     Enzi 
     Frist 
     Graham 
     Grassley 
     Gregg 
     Hagel 
     Hatch 
     Hutchison 
     Inhofe 
     Isakson 
     Kyl 
     Landrieu 
     Lott 
     Lugar 
     Martinez 
     McConnell 
     Murkowski 
     Nelson (NE) 
     Roberts 
     Santorum 
     Sessions 
     Shelby 
     Smith 
     Specter 
     Stevens 
     Sununu 
     Talent 
     Thomas 
     Thune 
     Vitter 
     Voinovich 
     Warner 
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                             NOT VOTING--3 
 
     Inouye 
     McCain 
     Snowe 
  The amendment (No. 5086) was rejected. 
  Mr. WARNER. Mr. President, I move to reconsider the vote, and I move  
to lay that motion on the table. 
  The motion to lay on the table was agreed to. 
  Mr. WARNER. Mr. President, the managers, working with our leadership,  
of course, have a designated number of amendments. My understanding at  
this time is that the Senator from Pennsylvania will be recognized for  
the purpose of proposing an amendment. 
  The PRESIDING OFFICER. The Senator from Pennsylvania is recognized. 
 
 
                           amendment no. 5087 
 
       (Purpose: To strike the provision regarding habeas review) 
 
  Mr. SPECTER. Mr. President, I call up amendment No. 5064. 
  The PRESIDING OFFICER. The Senator is advised we have No. 5087 at the  
desk? 
  Mr. SPECTER. The amendment which I seek to call up, Mr. President, is  
one which proposes to strike section 7 of the Military Commission Act  
entirely. 
  Mr. WARNER. Mr. President, if the Senator will yield for a moment, I  
ask 
 
[[Page S10264]] 
 
the Chair to recite the unanimous consent agreement with regard to the  
amendment of Senator Specter, the time limitation being? 
  The PRESIDING OFFICER. The amendment has 2 hours equally divided on  
it. 
  The clerk will report. 
  The assistant legislative clerk read as follows: 
 
       The Senator from Pennsylvania [Mr. Specter], for himself  
     and Mr. Leahy, Mr. Dodd, and Mr. Feingold, proposes an  
     amendment numbered 5087: 
 
       On page 93 strike line 9 and all that follows through page  
     94, line 13. 
 
  Mr. LEAHY. Mr. President, will the Senator yield for a couple of  
clarifications? 
  Mr. SPECTER. I do yield. 
  Mr. LEAHY. Mr. President, in stating the time, isn't there also the  
remainder of the time? I did not use my full 45 minutes this afternoon.  
Doesn't the Senator from Vermont have some remaining time on this  
amendment? 
  The PRESIDING OFFICER. The Senator from Vermont has remaining time on  
the bill. 
  Mr. LEAHY. How much time is that? 
  The PRESIDING OFFICER. The Senator from Vermont has 23 minutes on the  
bill. 
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  Mr. LEAHY. Mr. President, am I correct that the amendment is offered  
on behalf of the distinguished senior Senator from Pennsylvania and  
myself, the distinguished senior Senator from Connecticut, and the  
distinguished Senator from Wisconsin, Mr. Feingold? 
  The PRESIDING OFFICER. Without objection, it is so ordered. 
  Mr. LEAHY. I ask and also the distinguished Senator from North  
Dakota, Mr. Dorgan. 
  The PRESIDING OFFICER. Without objection, it is so ordered. 
  Mr. REID. If the Senator from Pennsylvania will yield just for a  
question? 
  Mr. SPECTER. I do. 
  Mr. REID. I have had conversations--I have not spoken with the  
Senator from Pennsylvania, but I have spoken with his staff on a number  
of occasions. I had the understanding that the Senator would be able to  
give Senator Leahy a few minutes off of his time to speak on this  
amendment? 
  Mr. SPECTER. I will consider that, depending on how the argument  
goes. I appreciate very much the contribution of the distinguished  
ranking member. I do not know how many people on this side are going to  
seek time, but I do believe we can accommodate the request of Senator  
Leahy. But I want to see how the argument goes before making a  
commitment. 
  The PRESIDING OFFICER. The Senator from Pennsylvania is recognized. 
  Mr. SPECTER. Mr. President, substantively, my amendment would retain  
the constitutional right of habeas corpus for people detained at  
Guantanamo. The bill before the Senate strips the Federal district  
court of jurisdiction to hear these cases. The right of habeas corpus  
was established in the Magna Carta in 1215 when, in England, there was  
action taken against King John to establish a procedure to prevent  
illegal detention. 
  What the bill seeks to do is to set back basic rights by some 900  
years. This amendment would strike that provision and make certain that  
the constitutional right and the statutory right--but fundamentally the  
constitutional right of habeas corpus--is maintained. The core  
provision is contained in article I, section 9, clause 2 of the U.S.  
Constitution, which states: 
 
       The privilege of the Writ of Habeas Corpus shall not be  
     suspended, unless when in Cases of Rebellion or Invasion the  
     public Safety may require it. 
 
  We do not have either rebellion or invasion, so it is a little hard  
for me to see, as a basic principle of constitutional law, how the  
Congress can suspend the writ of habeas corpus in the face of that flat  
language. When you have an issue of constitutionality, how can  
constitutionality be determined and interpreted except in the Court? 
  We had a very extended discussion of this in the confirmation of  
Chief Justice Rehnquist, and the Chief Justice said that the Congress  
of the United States lacked the authority to remove the jurisdiction of  
the Federal courts on issues involving the first amendment. 
  The same thing would apply generally. It is a constitutional  
question. But here you have it buttressed in addition by an express  
provision by the Framers, focusing on the writ of habeas corpus in and  
of itself, and saying you can't suspend it, so that anyone who can make  
an argument about stripping jurisdiction--I don't think it lies on a  
constitutional issue generally because if it does, who is going to  
interpret the Constitution if the Court does not have jurisdiction? But  
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the writ of habeas corpus is so important and so fundamental and so  
deeply ingrained in our tradition, going back to 1215 against King  
John, that the Framers made it expressed and explicit. 
  It appears to me that this is really dispositive and you don't really  
need several hours to develop it. But I shall proceed on the matter as  
to how we got where we are and what the Supreme Court has had to say in  
four major cases in the course of the last 18 months. 
  The Congress of the United States has the express responsibility  
under article I, section 8 of the U.S. Constitution to establish rules  
governing people captured on land and sea. But the Congress of the  
United States did not act after 9/11, and we had people detained at  
Guantanamo. Legislation was introduced by many Senators. Senator Durbin  
and I introduced a bill. Senator Leahy introduced a bill. Many Senators  
introduced legislation, but the Congress did not act on it. Congress  
did not act on it because it was too hot to handle. What resulted is  
what results many times--Congress punted. It didn't act, left it to the  
Supreme Court of the United States. That took a long time, to have  
these cases come through the judicial process. 
  Finally, in June of 2005 the Supreme Court ruled in three major  
cases: Hamdi v. Rumsfeld, Rasul v. Bush, and Rumsfeld v. Padilla. The  
Supreme Court of the United States rejected the argument of the  
Government that the President had inherent power under article 2 and  
could act on that constitutional authority, and the Supreme Court said  
that habeas corpus was effective. 
  In Rasul v. Bush, the Supreme Court said that it applied even to  
aliens. It didn't have to be a citizen; that the Constitution draws no  
distinction between Americans and aliens held in custody and said the  
writ of habeas corpus applied. 
  In the case of Hamdi v. Rumsfeld, Justice O'Connor had this to say:  
All agree that absent suspension, the writ of habeas corpus remains  
available to every individual detained within the United States. 
  That was held to apply to Guantanamo, since the United States  
controlled Guantanamo. 
  Justice O'Connor went on to say that under the U.S. Constitution,  
article I, section 9, clause 2: 
 
       The privilege of the Writ of Habeas Corpus shall not be  
     suspended, unless when in Cases of Rebellion or Invasion the  
     public Safety may require it. 
  Justice O'Connor then goes on to delineate statute 2241, which sets  
the outline of the procedures, and then says habeas petitioners would  
have the same opportunity to present and rebut facts that court cases  
like this retain some ability to vary the ways in which they do so as  
mandated by due process. 
  What has happened in Guantanamo with respect to the proceedings under  
the Combat Status Review Tribunal, referred to as CSRT, demonstrates  
the importance of having some impartial judicial review to find what,  
in fact, has happened. These tribunals operate with very little  
information. Somebody is picked up on the battlefield. There is no  
record preserved as to what that individual did. If there was a weapon  
involved, it has been placed with many other weapons, and it can't be  
identified. The proceedings simply do not comport with basic fairness  
because the individuals do not have the right to know what evidence  
there is against them. 
  Repeatedly, the Combat Status Review Tribunal said the information is  
classified and the individual can't have it. 
  There was specific reference to the proceedings in the CSRT in the  
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case action en re: Guantanamo Detainee Cases, 355 Fed. Sup. Section  
443, 2005. The U.S. District Court for the District of Columbia  
criticized the way CSRTs required detainees to answer allegations based  
on information that cannot be disclosed to the detainees. The Court  
described what might be referred 
 
[[Page S10265]] 
 
to as a comical scene, where the detainee said he couldn't answer the  
allegations whether the detainee associated with a known al-Qaida  
operative because the tribunal could not provide the alleged  
operative's name. 
  The detainee said: Give me his name. 
  The tribunal said: I do not know. 
  The detainee said: How can I answer this? 
  The detainee's frustration reportedly led to laughter among all of  
the tribunal's participants. And the District Court then said: 
 
       The laughter reflected in the transcript is understandable,  
     and this exchange might have been humorous had the  
     consequences of the detainee's enemy combatant status not  
     been so terribly serious and had the detainee's criticism of  
     the process not been so piercingly accurate. 
 
  How can you sanction that kind of a proceeding? If it is not a sham,  
it certainly is insufficient. As I reflect on it, it is more than  
insufficient. It is, in fact, a sham. 
  When it was apparent that both the committee bill and the  
administration's position was going to strike habeas corpus, the  
Judiciary Committee held on short notice a hearing on Monday. We had a  
distinguished array of witnesses appear. LCDR Charles Swift was  
present. The attorney who represented Hamdan before the Supreme Court  
gave very compelling evidence as to why habeas corpus was indispensable  
in order to have basic justice. Bruce Fein, ranking member of the  
Reagan administration in the Justice Department, was emphatic on his  
conclusion about the need to retain habeas corpus. The very  
distinguished retired U.S. Navy rear admiral, John Hutson, who is now  
the dean of the Franklin Pierce Law Center, testified about his  
experience and the importance of retaining habeas corpus. We called, as  
a matter of balance, other witnesses: David Rivkin and Bradford A.  
Berenson. 
  I commend to my colleagues the testimony of Thomas B. Sullivan, LCDR  
Charles D. Swift, Bruce Fein, David B. Rivkin, Jr., Bradford A.  
Berenson, and John D. Hutson. 
  Mr. President, the testimony that was given by Thomas B. Sullivan was  
especially poignant. Mr. Sullivan is a man in his late seventies. He  
was U.S. Attorney for 4 years in the late 1970s. He has a distinguished  
law practice with Jenner & Block. He has been to Guantanamo on many  
occasions and has represented many people who are detained in  
Guantanamo. 
  His testimony was, as I say, especially poignant when he said that  
long after all of those in the hearing room are dead, there would be an  
apology made if habeas corpus is denied, just as the apology was made  
after the detention of the Japanese in World War II being a denial of  
basic and fundamental fairness, where we in the United States pride  
ourselves on the rule of law. 
  He made reference to a number of individual cases where the  
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proceedings before the Combat Status Review Tribunal were just totally  
insufficient, reflecting hearings where individuals were called in,  
they did not speak the language, they did not have an attorney, they  
did not have access to the information which was presented against  
them, and they were detained. 
 
  Mr. President, documentation presented to the committee speaks  
eloquently and emphatically about the procedures which lack the most  
fundamental of due process. These individuals did not know what their  
charges were; they were so vague and illusory, just like the detainee  
who was alleged to have an al-Qaida associate. They wouldn't even  
produce the man's name. How do you know what the charge is? Then they  
don't have attorneys. Then they don't know what the evidence is. It is  
classified, and they are not told what the evidence is. 
  This goes back, again, to Justice O'Connor's opinion where she says: 
 
       Habeas petitioners would have some opportunity to present  
     and rebut facts. 
 
  Well, how can you rebut facts when you do not know what the facts  
are? How can you rebut facts when the material is classified and you  
are not told what the alleged facts are? That is why it is so important  
that the courts be open. 
  I have had considerable experience with habeas corpus when I was a  
prosecuting attorney. When a habeas corpus petition is presented, it  
requires the government--the Commonwealth of Pennsylvania when I was  
DA--to take a close look at the case and to focus on it. 
  One of the matters that was inserted into the Record from Mr.  
Sullivan, after he filed the petition for a writ of habeas corpus and  
was proceeding to gather evidence to present it, he says: 
 
       Several months ago without notice to me and without  
     explanation, compensation, or apology, the United States  
     Government returned Mr. Abdul-Hadi al Siba to Saudi Arabia. 
 
  So when the Government had to defend, apparently they found out what  
the case was about. When they had to find out what the case was about,  
they sent the detainee back to Saudi Arabia. 
  But here we have a very explicit statement by Justice O'Connor about  
the right to rebut the facts. It simply is not present in the  
proceedings which happened before the Combat Status Review Tribunal. 
  Kenneth Starr, formerly Solicitor General, formerly judge on the  
Court of Appeals for the District of Columbia, could not be present at  
our hearing on Monday but submitted this letter dated September 24. I  
will not read it in its entirety but only the first sentence where he  
says: 
 
       I write to express my concerns about the limitation on writ  
     of habeas corpus contained in the comprehensive military  
     commissions bill. 
 
  Then, in the third paragraph, he cites article I, section 9, clause  
2, which I have referred to, about the privilege being suspended only  
in the case of invasion or rebellion, and again notes the obvious--that  
we do not face either an invasion or rebellion. 
  Mr. President, how much time of my hour remains? 
  The PRESIDING OFFICER. The Senator has consumed 21 minutes. 
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  Mr. SPECTER. Mr. President, that states the essence of the  
proposition. 
  I reserve the remainder of my time and yield the floor. 
  The PRESIDING OFFICER. Who yields time? 
  Mr. WARNER. Mr. President, if I could just use such time as I want, I  
will not take much because I am anxious for my colleagues to address  
this issue. 
  The distinguished Senator from Pennsylvania made the statement that  
they have constitutional rights. I wish to respectfully sort of differ  
with the Senator. The Supreme Court, in the Rasul case, ruled that  
rights of aliens held at Guantanamo Bay, Cuba, 28 U.S.C, 2241--the  
Court did not reach the question of the constitutional right of habeas  
corpus that applies to a U.S. citizen; of course, they being aliens. In  
the Rasul case, the Court interpreted the habeas corpus statute,  
section 2241, to apply to an alien held at Guantanamo Bay. That holding  
is based in large part due to the unique long-term lease that the Court  
took judicial notice of and other evidence brought before the Court,  
the long-term lease tantamount to U.S. territory. 
  For more than 50 years, the Court held that aliens in military  
detention outside the United States had no right to petition the  
Federal courts for review of their military detention. So I question  
whether you can elevate that to a constitutional status. 
  Mr. SPECTER. If I may respond, Mr. President, I didn't cite Rasul v.  
Bush for a constitutional proposition. I cited Hamdi v. Rumsfeld, and I  
cited the opinion of Justice O'Connor. But let me repeat it because it  
is the core consideration. She said: 
 
       All agree that absent suspicion the writ of habeas corpus  
     remains available to every individual detained within the  
     United States. Of course, that does include Guantanamo. 
 
  Then Justice O'Connor goes on to say: 
 
       United States Constitution, article I, section 9, clause 2,  
     privilege of writ of habeas corpus shall not be suspended  
     unless when in cases of rebellion or invasion the public  
     safety requires it. Then she says that all agree that  
suspension of the writ has not occurred here. Then she deals with the  
statute, 2241, and makes the comment that it sets the procedures, but  
Justice O'Connor puts detention in the Hamdi case squarely on  
constitutional grounds. 
 
  Mr. WARNER. There are a variety of divided opinions on that point. 
  At this time, I will regain the floor and discuss this issue. I am  
anxious to hear from my two colleagues, one from South Carolina and one  
from Texas, who seek recognition. 
 
[[Page S10266]] 
 
  Mr. SPECTER. If I might be recognized. 
  Mr. WARNER. I yield the floor on my time. 
  The PRESIDING OFFICER. The Senator from Pennsylvania. 
  Mr. SPECTER. Mr. President, what the distinguished chairman says is  
accurate about Rasul, but you have Hamdi, which puts it on  
constitutional grounds. It is that simple. 
  I yield the floor. 
  Mr. WARNER. I yield such time as the distinguished Senator from South  
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Carolina desires. 
  Mr. GRAHAM. Mr. President, this debate is a strength, not a weakness,  
in our country. 
  In my opinion, the fundamental question for the Senate to answer when  
it comes to determining enemy combatant status is, Who should make that  
determination? Should that be a military decision or should it be a  
judicial decision? 
  I am firmly in the camp that when it comes to determining who an  
enemy of the United States is, one who has taken up arms and who  
presents a threat to our Nation, that is not something judges are  
trained to do, nor should they be doing. That is something our military  
should do. 
  For as long as I have been a military lawyer, Geneva Conventions  
article 4, where it talks about a competent tribunal to decide whether  
a person is a civilian--lawful, unlawful, combatant--that competent  
tribunal has been seen in terms of military people making those  
decisions. 
  I have a tremendous respect for our courts. We will follow whatever  
they tell Congress to do because we are a rule-of-law nation, but this  
Congress has a role to play. 
  Unlike my chairman, Senator Specter, I believe the question before  
the Congress is not whether an enemy combatant noncitizen alien has a  
constitutional right to habeas corpus because I don't believe that is  
what the court has said. The issue for the Congress is whether habeas  
corpus rights should be given to an enemy combatant noncitizen under  
section 2241 and whether the military should make the determination of  
who an enemy combatant is versus judiciary. 
  What happens now is that when someone is brought to Guantanamo Bay,  
very shortly after they arrive, the military will create a combat  
status review tribunal that is supposed to be compliant with article 4  
of the Geneva Conventions, a competent tribunal. 
  When we look at the history of competent tribunals, normally they are  
one person. We will have three people. Of the three people will be a  
military intelligence officer--and it could be other officers within  
our military who have expertise in determining what the battlefield  
situation is and who is involved with the enemy forces and who is not.  
That tribunal has an evidentiary standard to meet. The tribunal must  
make a finding by a preponderance of the evidence that the person  
before them indeed fits within the definition ``enemy combatant.''  
There is a rebuttal of presumption in favor of the Government's  
evidence. 
  Our Federal courts will have the opportunity shortly to determine  
whether the combat status review tribunal is constitutional due  
process. The reason I say that is because under the Detainee Treatment  
Act we passed last year, every detainee at Guantanamo Bay will have  
their day in Federal court. 
  After the military renders their decision that they are an enemy  
combatant, as a matter of right each person can go to the DC Circuit  
Court of Appeals, and the Federal DC Circuit Court of Appeals will look  
at that case with two issues before them: Does this CSRT process, the  
annual review board, does it constitutionally pass muster as being  
adequate due process not only under the Geneva Conventions but under  
our Constitution to the extent it applies? Second, was the decision  
rendered by that board finding the person enemy combatant by the  
preponderance of the evidence--the standards and procedures involved,  
do they pass muster? And in the individual case, did they get it right?  
That is the structure for them to decide the issue set up in a  
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constitutionally sound manner. 
  The reason I oppose my chairman, for whom I have great respect, is  
because the habeas process is a doctrine that is normally associated  
with criminal law, and we are in a war. The Japanese and German  
prisoners we interred in World War II never had access to our Federal  
courts to bring lawsuits against the people who confined them--our own  
troops--for a reason: it was a right not given in international law to  
an enemy prisoner, and it was not a right we gave to any prisoner we  
have held in the history of our country consciously as Congress. 
  The problem in this case is the Government argued that Guantanamo Bay  
was outside the jurisdiction of the United States. Why is it important?  
It is clear that our habeas statutes do not apply overseas. The  
Government lost that argument. Chairman Specter is absolutely right.  
The court said that for legal purposes, Guantanamo Bay falls within the  
confines of the United States. Section 2241, the habeas statute, unless  
Congress says otherwise, will apply to this environment. 
  Now it is time for Congress to decide, in its wisdom, whether the  
Federal courts should be determining who an enemy combatant is through  
a habeas action. Do we want that to reside in the military, where it  
has been for our whole history, and allow Federal courts to review the  
military decision, not substitute their judgment for the military? 
  It is not about who loves America and who is un-American. Mr.  
Sullivan came to my office yesterday. He is a lawyer representing  
detainees at Guantanamo Bay. He is a great American. He gave me four or  
five stories about how his client appeared before the Combat Status  
Review Tribunal, and he had nothing but bad things to say about the way  
his client was treated and the procedures in place. 
  Once a week, I get a call from somebody from South Carolina who says  
their family member was screwed in court. And then what I try to do is  
to make sure we listen to them respectfully but understand that there  
are a lot of complaints about any system. 
  Mr. Sullivan's complaints got me thinking, and I think there is a way  
to provide some remedies that do not exist now without substituting  
judges for military officers when it comes to wartime decisions. I will  
privately talk to him about that. 
 
  I urge this Senate to think in broad terms. Do we really want to  
allow the Federal judiciary to have trials over every decision about  
who an enemy combatant is or is not, taking that away from the  
military? Do we really want the people who have been housed by our  
military to bring every known lawsuit to man against the people  
fighting the war and protecting us? 
  I compliment Senator Specter because in this new version they take  
the conditions of confinement lawsuits off the table. There are 400- 
something cases that have been filed arising from Guantanamo Bay  
detention. There is a $300 million lawsuit against Secretary Rumsfeld.  
There are allegations that people do not get enough exercise. It goes  
on and on and on. Never in the history of warfare has the host country  
allowed an enemy prisoner to bring a court case against those people  
who are fighting the enemy on behalf of the host country. That needs to  
stop. 
  I am urging this Senate to dismiss under 2241 the right of habeas  
actions by enemy prisoners so that judges will not take the role of the  
military. Adopt anew what we did last year, allowing the military to  
use a process that I believe is Geneva Conventions compliant, and then  
some, and have as a backstop judicial review, where the DC Circuit  
Court of Appeals can review the military's decision. That way, we will  
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have due process unknown to any other war. That will keep the roles of  
the responsible parties intact. The role of the military in a time of  
war, I earnestly believe, is to control the battlefield and to  
designate who is in bounds and out of bounds when it comes to the  
battlefield. The role of the courts in a time of war is to pass muster  
and judgment over the processes we create--not substituting their  
judgment for the military but passing judgment over the infrastructure  
the military uses to make these decisions. 
  The problem with this war--there is no capital to conquer, no navy to  
sink, no army to defeat. The people we are fighting owe an allegiance  
to an idea, not to a piece of property. They have no home to defend.  
They have an idea they would like to sell, and they are 
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selling that idea, whether you want to buy it or not. They are selling  
it in a very brutal way. They are trying to get good and decent people  
accepting their view of the world because they are terrified of the way  
the enemy behaves. This is a war unlike other wars in this regard.  
People do not wear uniforms, but the ideas the terrorists represent are  
not unknown to mankind. Hitler wore a uniform. He had the same view of  
mankind as these people do: there are some people not worth living  
because they are different. 
  We have to adjust, but we do not need to change who we are. I am not  
asking this Senate to change who America is because we are fighting  
barbarians. Quite honestly, we will never win this war if we move in  
their direction. Our goal is to get the world to move in our direction  
by practicing what we preach. 
  I believe the way to balance the interests of our need to protect  
ourselves and to adhere to the rule of law is to apply the law of armed  
conflict, not criminal law. 
  The act of 9/11, in my opinion, was an act of war, not a crime. And  
the problem with this country is the people we are fighting were at war  
with us a long time before we knew we were at war with them. Now we are  
at war. 
  This administration, on occasion, in my opinion, has tried to cut the  
corners of the law of armed conflict. I embrace the law of conflict. I  
want to fully apply the actions of the United States. I embrace the  
Geneva Conventions. I want to apply it fully to the war we are fighting  
even though our enemy will not. But I am insistent, with my vote and  
with my time in this Senate, that we fight the war and not criminalize  
the war. 
  No enemy prisoner should have access to Federal courts--a noncitizen,  
enemy combatant terrorist--to bring a lawsuit against those fighting on  
our behalf. No judge should have the ability to make a decision that  
has been historically reserved to the military. That does not make us  
safer. 
  There is due process in place for the enemy combatants at Guantanamo  
Bay, Afghanistan, and Iraq that I believe is Geneva Conventions  
compliant. There is judicial review consistent with the military being  
the lead agency. I urge this Senate to adopt that and to reject this  
amendment. 
  I yield the floor. 
  Mr. SPECTER. Will the Senator from South Carolina respond to a  
question? 
  Mr. GRAHAM. I will try. 
  Mr. SPECTER. I direct an inquiry to my colleague from South Carolina.  
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Would the Senator respond to the question? 
  Mr. GRAHAM. Yes. I will try my best. 
  Mr. SPECTER. I didn't want you to yield for a question because I  
didn't want to interrupt your presentation. 
  I begin by complimenting the Senator from South Carolina for his  
excellent work. He and Senator Warner and Senator McCain have done  
exemplary work in maintaining the Geneva Conventions and appropriate  
rules and to classify evidence. 
  When you talk about constitutional issues and you talk about section  
2241, I agree with the Senator, but how do you deal with the flat terms  
of the Constitution, ``the privilege of the writ of habeas corpus shall  
not be suspended unless when in cases of rebellion or invasion public  
safety may require it''? How do you deal with that if you do not have  
rebellion? 
  Mr. GRAHAM. Mr. Chairman, I guess one could make that argument. I  
have been assuming something from the beginning--that the Court's  
decision in Rasul and Hamdi is a statement by the Court that because  
Guantanamo Bay falls within the jurisdiction of the United States, it  
is section 2241 that we are dealing with. It is a statutory right of  
habeas that has been granted to enemy combatants. And if there is a  
constitutional right of habeas corpus given to enemy combatants, that  
is a totally different endeavor, and it would change in many ways what  
I have said. 
 
  I do not know what the Court will decide, but if the Court does say  
in the next round of legal appeals there is a constitutional right to  
habeas corpus by those detained at Guantanamo Bay, then the Senator is  
absolutely right. We would have to make a different legal  
determination. We would have to make a different legal analysis. And if  
the Court does that, I will sit down with the Senator and we will  
figure out how to work through that. 
  I am just being as honest with the Senator as I know how to be. I  
think this is a statutory problem, not a constitutional problem. 
  Mr. SPECTER. Well, Mr. President, the distinguished chairman of the  
Armed Services Committee says he does not want to come back and  
legislate again. If this bill is passed, we will be right back here at  
a later date. 
  When the Senator from South Carolina says it is not on constitutional  
grounds, the plain English of the decision says it is. But let me ask  
the Senator one further question; that is, you fought hard to have  
classified evidence available in the trials, albeit a war crimes trial.  
And you have Justice O'Connor saying they have to have the opportunity  
to rebut facts. When these proceedings are handled so much on  
classified information the detainees cannot see, would it not be  
consistent with your approach on classified information generally to at  
least have them know something about the charge so they can rebut the  
facts? 
  Mr. GRAHAM. If I may, I would invite the chairman--I cannot remember  
what paragraph the language is in, but Justice O'Connor gave some  
guidance to the military--I think it is Army Regulation 190-dash- 
something--that she indicated would be a proper mechanism or at least a  
guide of how to set up due process rights for this administrative  
determination. So after that decision, I know the military looked at  
the Army regulation that she cited and built the CSRT process off that  
concept. I am of the opinion that the Combat Status Review Tribunal  
does afford the rights Justice O'Connor indicated and is more than the  
Army regulation would allow that she cited, and it is fully compliant  
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with article 5 of the Geneva Conventions--competent tribunal--but if  
you look in that decision, she mentions an Army regulation as a guide  
as to how to do this. I think the military, the Department of Defense,  
has gone beyond that. 
  Mr. SPECTER. Well, Mr. President, there is flexibility, I agree, but  
the determination as to whether that flexibility is adequate is up to  
the Court. That is what the Supreme Court has said. 
  I yield the floor. 
  The PRESIDING OFFICER. The Senator from Virginia. 
  Mr. WARNER. I thank the Chair. 
  I would say to my colleague, there is an interesting thing we best  
watch here as we are trying to determine the rights of these people  
because it seems to me if there is such a fundamental right of  
constitutionality attached to this thing, then someone might argue:  
Well, if it is actionable in Guantanamo--this lease thing is to me a  
fairly weak basis on which to do it--what about 18,000 in our custody  
in Iraq now? So we just better exercise a little caution as we begin to  
use that because if we begin to extend habeas corpus to 18,000 in Iraq,  
we have a problem. 
  Mr. President, I yield the floor. 
  Mr. SPECTER. Mr. President, I stipulate that Senator Warner is right  
about Iraq on this point. 
  The PRESIDING OFFICER. The Senator from Arizona. 
  Mr. KYL. Mr. President, I have a longer presentation, but what I  
would like to do is respond specifically to the argument Senator  
Specter is now making, and then Senator Cornyn has longer remarks to  
make. 
  Let me begin by saying that I have the utmost respect for the  
chairman of the committee, my friend, the Senator from Pennsylvania.  
And he is entitled to be wrong once in a while. In this matter, he is  
wrong. It was testimony before the committee on Monday that verifies  
that this is not a constitutional issue with respect to aliens. It is  
only a constitutional issue with respect to citizens. 
  This legislation has nothing to do with citizens. The decision cited  
by the Senator from Pennsylvania is the Hamdi decision, which dealt  
with a U.S. citizen. And, of course, the writ of habeas corpus applies  
to U.S. citizens. Our legislation does not. 
  Here is what David Rivkin, a partner at Baker & Hostetler law firm,  
testified to on Monday. He said in this legislation: 
 
       We are giving [alien enemy combatants] a lot more . . .  
     than they are legally entitled to under either international  
     [law] or the law in the U.S. constitution. 
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  Now, let me just proceed from that. Our Supreme Court has held that  
U.S. constitutional protections do not apply to aliens held outside of  
our borders. The Johnson v. Eisentrager case, for example, rejected the  
view that the U.S. Constitution applies to enemy war prisoners held  
abroad, saying: 
 
       No decision of this Court supports such a view. None of the  
     learned commentators on our Constitution has ever hinted at  
     it. The practice of every modern government is opposed to it. 
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  In 1990, the Supreme Court reaffirmed this view in the Verdugo case,  
saying: 
 
       [W]e have rejected the claim that aliens are entitled to  
     Fifth Amendment rights outside the sovereign territory of the  
     United States. 
 
  That case also makes it clear that constitutional protections do not  
extend to aliens detained in this country who have no substantial  
connection to this country. The Supreme Court there said that aliens  
``receive constitutional protections when they have come within the  
territory of the United States and developed substantial connections  
with this country.'' 
  The Verdugo Court further clarified that ``lawful but involuntary''  
presence in the United States ``is not of the sort to indicate any  
substantial connection with our country.'' 
  Now, the Rasul case took great pains to emphasize that its extension  
of habeas to Guantanamo Bay was only statutory. Some Justices may have  
wanted to make Rasul a constitutional holding, but there was no  
majority for such a ruling. 
  So both Eisentrager and Verdugo are still the governing law in this  
area. These precedents hold that aliens who are either held abroad or  
held here but have no other substantial connection to this country are  
not entitled to invoke the U.S. Constitution. 
  As committee witness Brad Berenson noted at Monday's hearing: 
 
       [N]othing in the Constitution, including the Suspension  
     Clause, confers rights of access to our courts for alien  
     enemy combatants being held in the ordinary course of armed  
     conflict. 
 
  He also refuted the argument that constitutional rights of habeas for  
enemy combatants is embedded in the Rasul decision. As he explained  
before, going through the logic of that opinion and its dependence on  
the 1973 Braden case, and I am quoting: 
 
       If there were a constitutional right to habeas corpus  
     relief for alien enemies held abroad, the implication would  
     thus be that it sprang into existence some time after 1973,  
     if not just two years ago in 2004, and received no mention in  
     Rasul. No matter how robust a concept of the ``living  
     Constitution'' one embraces, this sort of Miracle-Gro  
     Constitution cannot fit within it. 
 
  He was trying to be clever there to point out the fact that never has  
the Court come close to holding that for alien enemy combatants there  
is a constitutional right of habeas. And no decision of the Supreme  
Court has ever grounded its decision on the Constitution--only the case  
with respect to U.S. citizens. 
  So I do not fear the Supreme Court overturning what we are trying to  
do here. One never knows what the Court might do. And Senator Specter  
certainly is correct that if it did, we would have to revisit this  
issue. I am totally confident, however, that this legislation would be  
upheld and certainly not be declared unconstitutional based upon a view  
that the habeas provisions apply to alien enemy combatants. 
  Mr. President, the Specter amendment strikes at the heart of the  
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litigation reforms in this bill--it undercuts the entire bill. The  
amendment would undercut and override the carefully calibrated  
accountability and supervision mechanisms negotiated by the Armed  
Services committee. And it would give enemy soldiers challenging their  
detention unprecedented access to our courts. It should be strongly  
opposed. 
  Under the MCA, detainees already receive extremely generous process  
without habeas corpus lawsuits. 
  Every detainee held at Guantanamo currently receives a Combatant  
Status Review Tribunal (CSRT) review of his detention. The CSRT process  
is modeled on and closely tracks the Article 5 hearings conducted under  
the Geneva Conventions. In the 2004 Hamdi decision, the Supreme Court  
cited Article 5 hearings as an example of the type of hearing that  
would be adequate to justify detention of even an American citizen who  
has engaged in war against the United States. Moreover, under the  
Geneva Conventions, Article 5 hearings are given to detainees only when  
there is substantial doubt as to their status. In all American wars,  
only a small percentage of detainees have ever been given Article 5  
hearings. Yet at Guantanamo, we have given a CSRT hearing to every  
detainee who has been brought there. And finally, it bears emphasis  
that the CSRT gives unlawful enemy combatants even more procedural  
protections than the Geneva Conventions' Article 5 hearing give to  
lawful enemy combatants. For example: 
 
       A CSRT provides a detainee with a personal representative  
     to help him prepare his case. An Article 5 tribunal does not. 
       Under the CSRT procedure, the hearing officer is required  
     to search government files for ``evidence to suggest that the  
     detainee should not be designated as an enemy combatant.'' An  
     Article 5 tribunal provides no such right. 
       CSRTs give the detainee a summary of the evidence  
     supporting his detention in advance of the hearing. Article 5  
     tribunals do not. 
       CSRTs are subject to review by supervising authorities and  
     may be remanded for further review. Article 5 provides no  
     such rights. 
 
  Finally, after a CSRT is completed, the Detainee Treatment Act, DTA,  
and the Military Commissions Act, MCA, give an al-Qaida detainee the  
right to appeal the result to the DC Circuit. That circuit--staffed by  
some of the best judges in this country--is then authorized to make  
sure that all proper procedures were followed in the CSRT hearing, and  
to judge whether the CSRT process is consistent with the Constitution  
and with federal statutes--though no treaty lawsuits are authorized,  
pursuant to long-standing precedent. 
  Now I would grant, the DTA does not allow re-examination of the facts  
underlying a prisoner's detention, and it limits the review to the  
administrative record. I commented on these provisions more extensively  
in remarks submitted for the Record on December 21. But as committee  
witness Brad Berenson noted at Monday's Judiciary Committee hearing,  
quoting the Supreme Court's 2001 decision in St. Cyr, ``the traditional  
rule on habeas corpus review of non-criminal executive detentions was  
that `the courts generally did not review the factual determinations  
made by the executive.' '' And under the original common-law writ of  
habeas corpus, the facts in the custodian's return could not be  
contested. Thus, although the DTA does not allow sufficiency-of-the- 
evidence challenges, neither did the common law writ of habeas corpus-- 
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especially for noncriminal executive detentions. DTA review is  
limited--it has to be, or we would face the same litigation burdens as  
under the Rasul-inspired litigation. But common-law habeas itself is a  
limited remedy. Under the DTA, prisoners are not denied anything that  
they would have been entitled to under the original common-law writ of  
habeas corpus. 
  Moreover, the fact that we are letting detainees go to court to  
challenge their conviction is totally unprecedented. At a hearing held  
on Monday before the Judiciary Committee, one of the witnesses who  
opposes the MCA, Rear Admiral John Hutson, nevertheless conceded in his  
testimony that ``[i]n World War II, when thousands and thousands of  
German and Italian POWs were imprisoned in various camps throughout the  
United States . . . there is only one recorded case of a POW using  
habeas to test his imprisonment. He was an Italian American and his  
petition was denied.'' 
  Just to be clear: there were 425,000 enemy combatants held in the  
United States during World War II. Yet according to Senator Specter's  
own witness at his Judiciary Committee hearing, only one habeas  
petition challenging detention was filed--and that was filed by an  
American citizen. The MCA only applies to aliens--not American  
citizens, so even that case would not have been affected by this bill. 
  World War II did see several petitions challenging military trials,  
but the MCA and the DTA also allow judicial review of military  
commissions. 
  At Senator Specter's September 25, 2006, hearing on the MCA before  
the Judiciary Committee, committee witness Brad Berenson, a partner at  
the Sidley & Austin law firm, testified that ``[n]o nation on the face  
of the earth in any previous conflict has given people they 
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have captured anything like [the procedures provided by CSRTs and the  
DTA], and none does so today.'' Mr. Berenson reiterated: The MCA's  
procedures ``are in fact more generous than anything we or any other  
nation in the history of the world has previously afforded to our  
military adversaries.'' 
  At the same hearing--Senator Specter's hearing on the MCA on Monday-- 
we also heard from David Rivkin, a partner at the Baker & Hostetler law  
firm. This is what he had to say: ``[t]he level of due process that  
these detainees are getting [under CSRTs and the DTA] far exceeds the  
level of due process accorded to any combatants, captured combatants,  
lawful or unlawful, in any war in human history.'' Mr. Rivkin added:  
``We are giving [alien enemy combatants] a lot more . . . than they are  
legally entitled to under either international [law] or the law in the  
U.S. Constitution.'' 
  The Supreme Court has held that U.S. constitutional protections do  
not apply to aliens held outside of our borders. For example, in  
Johnson v. Eisentrager (1950), the Supreme Court rejected the view that  
the U.S. Constitution applies to enemy war prisoners held abroad,  
noting that ``[n]o decision of this Court supports such a view. None of  
the learned commentators on our Constitution has ever hinted at it. The  
practice of every modern government is opposed to it.'' In 1990, the  
Supreme Court reaffirmed this view in the Verdugo case, holding that  
``we have rejected the claim that aliens are entitled to Fifth  
Amendment rights outside the sovereign territory of the United  
States.'' 
  The Verdugo case also makes clear that constitutional protections do  
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not extend to aliens detained in this country who have no substantial  
connection to this country. The Supreme Court noted that aliens  
``receive constitutional protections when they have come within the  
territory of the United States and developed substantial connections  
with this country.'' The Verdugo Court further clarified that ``lawful  
but involuntary'' presence in the United States ``is not of the sort to  
indicate any substantial connection with our country.'' That is United  
States v. Verdugo-Urquidez, 494 U.S. 259 (1990). 
  Rasul v. Bush took great pains to emphasize that its extension of  
habeas to Guantanamo Bay was only statutory. Some Justices may have  
wanted to make Rasul a constitutional holding, but there clearly was no  
majority for such a ruling. 
  Eisentrager and Verdugo are still the governing law in this area.  
These precedents hold that aliens who are either held abroad, or held  
here but have no other substantial connection to this country, are not  
entitled to invoke the U.S. Constitution. As committee witness Brad  
Berenson noted at Monday's hearing, ``nothing in the Constitution,  
including the Suspension Clause, confers rights of access to our courts  
for alien enemy combatants being held in the ordinary course of an  
armed conflict.'' Berenson also refuted the argument that a  
constitutional right of habeas for enemy combatants is embedded in the  
Rasul decision. As he explained, going through the logic of that  
opinion and its dependence on the 1973 Braden case: 
 
       If there were a constitutional right to habeas corpus  
     relief for alien enemies held abroad, the implication would  
     thus be that it sprang into existence some time after 1973,  
     if not just two years ago in 2004, and received no mention in  
     Rasul. No matter how robust a concept of the ``living  
     Constitution'' one embraces, this sort of Miracle-Gro  
     Constitution cannot fit within it. 
 
  The Specter amendment would have led to a nightmare of litigation in  
other wars. 
  During World War II, the United States held millions of axis enemy  
combatants. During some periods, enemy war prisoners were shipped into  
this country at the rate of 60,000 a month. By the end of the war, over  
425,000 enemy war prisoners were detained in prison camps inside the  
United States. Overall, the United States detained over two million  
enemy combatants during World War II. Prisoner camps for these  
combatants existed in all but three of the then-48 states. 
  If the Specter amendment had been law during World War II, all of  
these 2 million enemy combatants would have been allowed to file habeas  
corpus lawsuits in Federal district court against our Armed Forces.  
Just try to imagine what that would have meant. The vast majority of  
these 2 million enemy prisoners were not familiar with the American  
legal system and did not speak English. If they had habeas corpus  
rights, they surely would have had to be provided with a lawyer in  
order to effectuate those rights. Also, should each of these 2 million  
prisoners also have been given access to the classified evidence that  
might be used against them to justify their detention? Should all 2  
million of these prisoners have been entitled to call witnesses on  
their behalf? Should they have been allowed to recall the U.S. soldiers  
at the front who captured them, and to cross examine them? 
  The consequences of the Specter amendment are unimaginable. We cannot  
allow enemy war prisoners to sue us in our own courts. Such a system  
would make it simply impossible for the United States to fight a war.  
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But don't take my word for it. The United States Supreme Court came to  
the same conclusion in its landmark decision in Johnson v. Eisentrager.  
The Supreme Court in that case clearly and eloquently explained why we  
cannot allow alien enemy combatants to sue our military in our courts: 
 
       A basic consideration in habeas corpus practice is that the  
     prisoner will be produced before the court. This is the crux  
     of the statutory scheme established by the Congress; indeed,  
     it is inherent in the very term ``habeas corpus.'' And though  
     production of the prisoner may be dispensed with where it  
     appears on the face of the application that no cause for  
     granting the writ exists, Walker v. Johnston, we have  
     consistently adhered to and recognized the general rule.  
     Ahrens v. Clark. To grant the writ to these prisoners might  
     mean that our army must transport them across the seas for  
     hearing. This would require allocation of shipping space,  
     guarding personnel, billeting and rations. It might also  
     require transportation for whatever witnesses the prisoners  
     desired to call as well as transportation for those necessary  
     to defend legality of the sentence. The writ, since it is  
     held to be a matter of right, would be equally available to  
     enemies during active hostilities as in the present twilight  
     between war and peace. Such trials would hamper the war  
     effort and bring aid and comfort to the enemy. They would  
     diminish the prestige of our commanders, not only with  
     enemies but with wavering neutrals. It would be difficult to  
     devise more effective fettering of a field commander than to  
     allow the very enemies he is ordered to reduce to submission  
     to call him to account in his own civil courts and divert his  
     efforts and attention from the military offensive abroad to  
     the legal defensive at home. Nor is it unlikely that the  
     result of such enemy litigiousness would be a conflict  
     between judicial and military opinion highly comforting to  
     enemies of the United States. 
 
  The Specter Amendment would disrupt the operation of Guantanamo and  
undermine the war on terror. We already know that habeas litigation at  
Guantanamo has consumed enormous resources and disrupted day-to-day  
operation of the base. The United States February 17, 2006 Supplemental  
Brief in the Al Odah case in the DC circuit describes the burdens  
imposed on the military by the Guantanamo litigation and the frivolous  
nature of some of the claims being pursued. At pages 12-14, the brief  
describes the following: 
 
  According to the Justice Department: ``The detainees have urged  
habeas courts to dictate conditions on [Guantanamo Naval] Base ranging  
from the speed of Internet access afforded their lawyers to the extent  
of mail delivered to the detainees;'' More than 200 cases have been  
filed on behalf of 600 purported detainees. This number exceeds the  
number of detainees actually held at Guantanamo, which is near 500;  
Also according to the Justice Department: ``The Department of Defense  
has been forced to reconfigure its operations at Guantanamo Naval Base  
to accommodate hundreds of visits by private habeas counsel. . . . This  
habeas litigation has consumed enormous resources and disrupted the  
day-to-day operation of Guantanamo Naval Base;'' The United States also  
notes that this litigation has had a serious negative impact on the war  
with Al Qaeda. According to the U.S. brief: 
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       Perhaps most disturbing, the habeas litigation has  
     imperiled crucial military operations during a time of war.  
     In some instances, habeas counsel have violated protective  
     orders and jeopardized the security of the base by giving  
     detainees information likely to cause unrest. Moreover,  
     habeas counsel have frustrated interrogation critical to  
     preventing further terrorist attacks on the United States.  
     One of the coordinating counsel for the detainees boasted  
     about this in public: 
 
[[Page S10270]] 
 
       The litigation is brutal for [the United States.] It's  
     huge. We have over one hundred lawyers now from big and small  
     firms working to represent the detainees. Every time an  
     attorney goes down there, it makes it that much harder [for  
     the U.S. military] to do what they're doing. You can't run an  
     interrogation . . . with attorneys. What are they going to do  
     now that we're getting court orders to get more lawyers down  
     there? 
 
  Brad Berenson, who testified at the September 25 Judiciary Committee  
hearing on this bill, offers what I think is a fitting comment on the  
habeas corpus litigation at Guantanamo Bay thus far. He concluded his  
testimony by noting, ``All freedom-loving people cherish the Great  
Writ. But we debase the writ, rather than honor it, if we extend it  
into realms where neither history nor tradition support its use.'' 
  At Monday's Judiciary Committee hearing, some witness suggested that  
the bulk of the detainees held at Guantanamo are innocent. One witness  
at Monday's Judiciary Committee hearing, a lawyer who represents 10  
Saudis held at Guantanamo, went so far as to assert that ``none of the  
ten . . . are enemies of the United States.'' This lawyer even told us  
that the men at Guantanamo ``do not appear any more dangerous . . .  
than my younger grandchild, who is 12.'' Another witness at the  
Judiciary Committee's September 25 hearing asserted that ``[n]ot a  
crumb of evidence has been adduced suggesting that the writ would risk  
freeing terrorists to return to fight against the United States.'' 
  This characterization, and similar assertions that the bulk of the  
detainees at Guantanamo are innocent, simply do not comport with  
reality. The United States has already released a number of detainees.  
These are detainees who our own Armed Forces decided were not enemy  
combatants or were no longer dangerous. Our Armed Forces are obviously  
very cautious about whom they release--they have great reason to be  
cautious, since they bear the consequences of releasing anyone who is a  
threat. Yet we already know that even among those detainees whom our  
Armed Forces thought were not dangerous, a significant number instead  
turned out to remain committed to war against the United States and its  
allies. According to a October 22, 2004 story in the Washington Post,  
at least 10 detainees released from Guantanamo have been recaptured or  
killed fighting U.S. or coalition forces in Afghanistan or Pakistan.  
This is what the Washington Post described: 
 
       One of the repatriated prisoners is still at large after  
     taking leadership of a militant faction in Pakistan and  
     aligning himself with al Qaeda, Pakistani officials said. In  
     telephone calls to Pakistani reporters, he has bragged that  
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     he tricked his U.S. interrogators into believing he was  
     someone else. 
       Another returned captive is an Afghan teenager who had  
     spent two years at a special compound for young detainees at  
     the military prison in Cuba, where he learned English, played  
     sports and watched videos, informed sources said. U.S.  
     officials believed they had persuaded him to abandon his life  
     with the Taliban, but recently the young man, now 18, was  
     recaptured with other Taliban fighters near Kandahar,  
     Afghanistan, according to the sources, who asked for  
     anonymity because they were discussing sensitive military  
     information. 
 
                           *   *   *   *   * 
 
       The latest case emerged two weeks ago when two Chinese  
     engineers working on a dam project in Pakistan's lawless  
     Waziristan region were kidnapped. The commander of a tribal  
     militant group, Abdullah Mehsud, 29, told reporters by  
     satellite phone that his followers were responsible for the  
     abductions. 
       Mehsud said he spent two years at Guantanamo Bay after  
     being captured in 2002 in Afghanistan fighting alongside the  
     Taliban. At the time he was carrying a false Afghan identity  
     card, and while in custody he maintained the fiction that he  
     was an innocent Afghan tribesman, he said. U.S. officials  
     never realized he was a Pakistani with deep ties to militants  
     in both countries, he added. 
       I managed to keep my Pakistani identity hidden all these  
     years,'' he told Gulf News in a recent interview. Since his  
     return to Pakistan in March, Pakistani newspapers have  
     written lengthy accounts of Mehsud's hair and looks, and the  
     powerful appeal to militants of his fiery denunciations of  
     the United States. ``We would fight America and its allies,''  
     he said in one interview, ``until the very end.'' 
       Last week Pakistani commandos freed one of the abducted  
     Chinese engineers in a raid on a mud-walled compound in which  
     five militants and the other hostage were killed. 
       The 10 or more returning militants are but a fraction of  
     the 202 Guantanamo Bay detainees who have been returned to  
     their homelands. Of that group, 146 were freed outright, and  
     56 were transferred to the custody of their home governments.  
     Many of those men have since been freed. 
       Mark Jacobson, a former special assistant for detainee  
     policy in the Defense Department who now teaches at Ohio  
     State University, estimated that as many as 25 former  
     detainees have taken up arms again. ``You can't trust them  
     when they say they're not terrorists,'' he said. 
 
                           *   *   *   *   * 
 
       Another former Guantanamo Bay prisoner was killed in  
     southern Afghanistan last month after a shootout with Afghan  
     forces. Maulvi Ghafar was a senior Taliban commander when he  
     was captured in late 2001. No information has emerged about  
     what he told interrogators in Guantanamo Bay, but in several  
     cases U.S. officials have released detainees they knew to  

AE 28 (Hamdan)
Page 340 of 353



     have served with the Taliban if they swore off violence in  
     written agreements. 
       Returned to Afghanistan in February, Ghafar resumed his  
     post as a top Taliban commander, and his forces ambushed and  
     killed a U.N. engineer and three Afghan soldiers, Afghan  
     officials said, according to news accounts. 
       A third released Taliban commander died in an ambush this  
     summer. Mullah Shahzada, who apparently convinced U.S.  
     officials that he had sworn off violence, rejoined the  
     Taliban as soon as he was freed in mid-2003, sources with  
     knowledge of his situation said. 
 
  I urge that anyone consider these facts before contending that the  
bulk of the detainees at Guantanamo are ``innocent.'' 
  I would also like to respond to some of the attacks that have been  
made on the underlying DTA. One of the complaints made is that there is  
no mandate in the DTA, or in the MCA, that the military conduct CSRTs  
for enemy combatants that it captures. In a September 25 letter to  
Senators, for example, the ACLU urges opposition to the MCA on the  
ground, among other things, that ``[w]hile the bill does allow limited  
appeals for those who do go before a military commission or a Combatant  
Status Review Tribunal, CSRT, there is no guarantee that any person  
detained by our government be provided with either a trial or a CSRT.''  
Similarly, at the September 25 hearing before the Judiciary Committee,  
committee witness Bruce Fein argued against the MCA on the ground ``the  
fact is that the statute would enable the executive branch to simply  
decline to hold CSRT proceedings . . . [I]t gives the executive branch,  
if it wishes, [the right] to hold detainees indefinitely without any  
access to the Federal courts. [Military commanders could] say, we do  
not want to hold a Combatant Status Review Tribunal, it is so clear  
that they [the detainees] are enemy combatants. If they do not hold the  
tribunal hearing, there is no access to Federal courts under the  
statute.'' 
 
  My response to these critics is that what they have described does  
accurately describes the DTA and MCA--and also the Geneva Conventions.  
As I noted earlier, the Geneva Conventions require an Article 5 hearing  
on the status of a detainee, but only if there is doubt as to his  
status. Under the Geneva Conventions, I would submit, there is no need  
for any Article 5 hearing for any of the al-Qaida and Taliban  
detainees, because there is simply no question that these detainees are  
not entitled to privileged status under the Geneva Conventions. The  
Conventions allow the military to make blanket determinations, and our  
nation would certainly be within its rights to do so here. What the  
military currently is doing for Guantanamo detainees goes well beyond  
the process to which they are entitled. What these critics want  
Congress to apply to our Armed Forces is a rule of no good deed goes  
unpunished. Because the military, in response to criticism of  
Guantanamo, started giving everyone at Guantanamo a CSRT hearing, these  
critics contend, it should be compelled to do so for all future  
detainees, and for all future wars. What is now given as a matter of  
executive grace, they contend, should be transformed into a legislative  
mandate. 
  This the Armed Services committees and this congress declined to do.  
Aside from the fact that these detainees, aliens all, are not entitled  
to CSRTs or any Article 5 type hearing under the Geneva Conventions, it  
would be absurdly impractical to require the military to provide such  
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hearings in all future conflicts. Consider, for example, the case of  
World War II. As I mentioned earlier, the United States detained over  
2,000,000 enemy combatants during that conflict. How on earth could we  
possibly expect the military to conduct CSRTs for 2 million people? 
 
[[Page S10271]] 
 
And how could the DC Circuit be expected to handle 2 million appeals  
from CSRTs, even under the de minimis facial challenge authorized by  
the DTA? It is simply inconceivable. 
  The CSRTs and DTA review, I concede, would be insufficient to justify  
detention of a United States citizen accused of a crime. This is not  
civilian criminal justice due process. But these detainees are not  
entitled to civilian criminal justice due process. Nor are they  
entitled to such hearings under the Geneva Conventions. 
  What the DTA review standards do offer is judicial review that is  
consistent with military needs and with the executive branch's primacy  
among the branches of government in the conduct of war. It is judicial  
review in keeping with the traditional limited role of the courts in  
reviewing the conduct of war. As others have noted, DTA judicial review  
is limited to two narrow inquiries: did the CSRTs and commissions use  
the standards and procedures identified by the Secretary of Defense,  
and is the use of these systems to either continue the detention of  
enemy combatants or try them for war crimes consistent with the  
Constitution and federal statutes? The first inquiry I think is  
straightforward: did the military follow its own rules? This inquiry  
does not ask whether the military reached the correct result by  
applying its rules or whether a judge agrees that the evidence meets  
some particular standard of evidence. The inquiry is simply whether the  
correct rule was employed. 
  Former United States Attorney General Bill Barr, in his testimony  
before the Senate Judiciary Committee on June 15 of last year,  
described the understanding of judicial review of military decisions  
that the DTA's review standards are designed to reflect: 
 
       It seems to me that the kinds of military decisions at  
     issue here--namely, what and who poses a threat to our  
     military operations--are quintessentially Executive in  
     nature. They are not amenable to the type of process we  
     employ in the domestic law enforcement arena. They cannot be  
     reduced to neat legal formulas, purely objective tests and  
     evidentiary standards. They necessarily require the exercise  
     of prudential judgment and the weighing of risks. This is one  
     of the reasons why the Constitution vests ultimate military  
     decision-making in the President as Commander-in-Chief. If  
     the concept of Commander-in-Chief means anything, it must  
     mean that the office holds the final authority to direct how,  
     and against whom, military power is to be applied to achieve  
     the military and political objectives of the campaign. 
       I am not speaking here of ``deference'' to Presidential  
     decisions. In some contexts, courts are fond of saying that  
     they ``owe deference'' to some Executive decisions. But this  
     suggests that the court has the ultimate decision-making  
     authority and is only giving weight to the judgment of the  
     Executive. This is not a question of deference--the point  
     here is that the ultimate substantive decision rests with the  
     President and that courts have no authority to substitute  
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     their judgments for that of the President. 
 
  I think that last point is worth emphasizing. The DTA is not an  
invitation for the courts to substitute their judgment for that of the  
military. It is not for the courts to decide if someone is an enemy  
combatant, regardless of the standard of review. It is simply not the  
role of the courts to make that decision. It is not the courts, after  
all, who bear the burden of capturing an enemy combatant again if he is  
released and rejoins the battle. The only thing the DTA asks the courts  
to do is check that the record of the CSRT hearings reflect that the  
military has used its own rules. It is up to the military to decide  
what the result should be under those rules, or even how those rules  
should be modified in the future. 
  I would also reiterate a few words about the legality review that the  
DTA provides. This provision authorizes, in effect, a facial challenge  
to the CSRTs. I anticipate that once the District of Columbia circuit  
decides these questions with regard to a particular set of CSRT  
procedures in use, that decision will operate as circuit precedent  
unless and until the CSRT procedures are changed. Based on the long  
body of Supreme Court precedent governing judicial review of military  
affairs, I do not anticipate that any type of hearing is required by  
the Constitution or by Federal statute in order for the military to be  
allowed to detain alien enemy combatants. The Geneva Conventions do  
require hearings when there is doubt as to a detainee's privileged  
status, but those Conventions are not enforced through the courts, and  
the DTA does not disturb that limit on judicial enforceability. Allow  
me to quote the previous understanding of the scope of judicial review  
of military-commission trials that the DTA is designed to embody, as  
expressed in the Supreme Court's landmark decision in Johnson v.  
Eisentrager: 
 
       It is not for us to say whether these prisoners were or  
     were not guilty of a war crime, or whether if we were to  
     retry the case we would agree to the findings of fact or the  
     application of the laws of war made by the Military  
     Commission. The petition shows that these prisoners were  
     formally accused of violating the laws of war and fully  
     informed of particulars of these charges. As we observed in  
     the Yamashita case, ``If the military tribunals have lawful  
     authority to hear, decide and condemn, their action is not  
     subject to judicial review merely because they have made a  
     wrong decision on disputed facts. Correction of their  
     errors of decision is not for the courts but for the  
     military authorities which are alone authorized to review  
     their decisions. We consider here only the lawful power of  
     the commission to try the petitioner for the offense  
     charged.'' 
 
  Finally, I would like to reiterate the most important reason why I  
believe that Congress needs to bring an end to the habeas litigation  
involving war-on-terror detainees. Keeping captured terrorists out of  
the court system is a prerequisite for conducting effective and  
productive interrogation. And it is interrogation of terrorist  
detainees that has proved to be an important source of critical  
intelligence that has saved American lives. 
  Giving detainees access to federal judicial proceedings threatens to  
seriously undermine vital U.S. intelligence-gathering activities. Under  

AE 28 (Hamdan)
Page 343 of 353



the new Rasul-imposed system, shortly after al-Qaida and Taliban  
detainees arrive at Guantanamo Bay, they are informed that they have  
the right to challenge their detention in Federal court and the right  
to see a lawyer. Detainees overwhelmingly have exercised both rights.  
The lawyers inevitably tell detainees not to talk to interrogators.  
Also, mere notice of the availability of these proceedings gives  
detainees hope that they can win release through adversary litigation,  
rather than by cooperating with their captors. 
  Navy Vice-Admiral Lowell Jacoby addressed this matter in a  
declaration attached to the United States's brief in the Padilla  
litigation in the Southern District of New York. Vice-Admiral Jacoby at  
the time was the Director of the Defense Intelligence Agency. He noted  
in the Declaration that: 
 
       DIA's approach to interrogation is largely dependent upon  
     creating an atmosphere of dependency and trust between the  
     subject and the interrogator. Developing the kind of  
     relationship of trust and dependency necessary for effective  
     interrogations is a process that can take a significant  
     amount of time. There are numerous examples of situations  
     where interrogators have been unable to obtain valuable  
     intelligence from a subject until months, or, even years,  
     after the interrogation process began. 
       Anything that threatens the perceived dependency and trust  
     between the subject and interrogator directly threatens the  
     value of interrogation as an intelligence gathering tool.  
     Even seemingly minor interruptions can have profound  
     psychological impacts on the delicate subject-interrogator  
     relationship. Any insertion of counsel into the subject- 
     interrogator relationship, for example--even if only for a  
     limited duration or for a specific purpose--can undo months  
     of work and may permanently shut down the interrogation  
     process. 
 
  Specifically with regard to Jose Padilla, Vice Admiral Jacoby also  
noted in his Declaration that: 
 
       Providing [Padilla] access to counsel now would create  
     expectations by Padilla that his ultimate release may be  
     obtained through an adversarial civil litigation process.  
     This would break--probably irreparably--the sense of  
     dependency and trust that the interrogators are attempting to  
     create. 
 
  In remarks that I submitted for the Record when the original DTA was  
enacted, I described some of the valuable intelligence that the United  
States has gained as a result of the interrogation of al-Qaida  
detainees. The President made a similar case in a speech that he  
delivered on September 6, but much better than I had done. I would like  
to simply quote at length, so that it is available in the Record, what  
the President described--why it is important that our intelligence  
agents be able to conduct effective interrogations of al-Qaida members.  
On the sixth of this month, the President stated: 
 
       Within months of September the 11th, 2001, we captured a  
     man known as Abu Zubaydah. We believe that Zubaydah was a  
     senior terrorist leader and a trusted associate of 
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     Osama bin Laden. Our intelligence community believes he had  
     run a terrorist camp in Afghanistan where some of the 9/11  
     hijackers trained, and that he helped smuggle al Qaeda  
     leaders out of Afghanistan after coalition forces arrived to  
     liberate that country. Zubaydah was severely wounded during  
     the firefight that brought him into custody--and he survived  
     only because of the medical care arranged by the CIA. 
       After he recovered, Zubaydah was defiant and evasive. He  
     declared his hatred of America. During questioning, he at  
     first disclosed what he thought was nominal information--and  
     then stopped all cooperation. Well, in fact, the ``nominal''  
     information he gave us turned out to be quite important. For  
     example, Zubaydah disclosed Khalid Sheikh Mohammed--or KSM-- 
     was the mastermind behind the 9/11 attacks, and used the  
     alias ``Muktar.'' This was a vital piece of the puzzle that  
     helped our intelligence community pursue KSM. Abu Zubaydah  
     also provided information that helped stop a terrorist attack  
     being planned for inside the United States--an attack about  
     which we had no previous information. Zubaydah told us that  
     al Qaeda operatives were planning to launch an attack in the  
     U.S., and provided physical descriptions of the operatives  
     and information on their general location. Based on the  
     information he provided, the operatives were detained--one  
     while traveling to the United States. 
       We knew that Zubaydah had more information that could save  
     innocent lives, but he stopped talking. As his questioning  
     proceeded, it became clear that he had received training on  
     how to resist interrogation. And so the CIA used an  
     alternative set of procedures. These procedures were designed  
     to be safe, to comply with our laws, our Constitution, and  
     our treaty obligations. The Department of Justice reviewed  
     the authorized methods extensively and determined them to be  
     lawful. I cannot describe the specific methods used--I think  
     you understand why--if I did, it would help the terrorists  
     learn how to resist questioning, and to keep information from  
     us that we need to prevent new attacks on our country. But I  
     can say the procedures were tough, and they were safe, and  
     lawful, and necessary. 
       Zubaydah was questioned using these procedures, and soon he  
     began to provide information on key al Qaeda operatives,  
     including information that helped us find and capture more of  
     those responsible for the attacks on September the 11th. For  
     example, Zubaydah identified one of KSM's accomplices in the  
     9/11 attacks--a terrorist named Ramzi bin al Shibh. The  
     information Zubaydah provided helped lead to the capture  
     of bin al Shibh. And together these two terrorists  
     provided information that helped in the planning and  
     execution of the operation that captured Khalid Sheikh  
     Mohammed. 
       Once in our custody, KSM was questioned by the CIA using  
     these procedures, and he soon provided information that  
     helped us stop another planned attack on the United States.  
     During questioning, KSM told us about another al Qaeda  
     operative he knew was in CIA custody--a terrorist named Majid  
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     Khan. KSM revealed that Khan had been told to deliver $50,000  
     to individuals working for a suspected terrorist leader named  
     Hambali, the leader of al Qaeda's Southeast Asian affiliate  
     known as ``J-I''. CIA officers confronted Khan with this  
     information. Khan confirmed that the money had been delivered  
     to an operative named Zubair, and provided both a physical  
     description and contact number for this operative. 
       Based on that information, Zubair was captured in June of  
     2003, and he soon provided information that helped lead to  
     the capture of Hambali. After Hambali's arrest, KSM was  
     questioned again. He identified Hambali's brother as the  
     leader of a ``J-I'' cell, and Hambali's conduit for  
     communications with al Qaeda. Hambali's brother was soon  
     captured in Pakistan, and, in turn, led us to a cell of 17  
     Southeast Asian ``J-I'' operatives. When confronted with the  
     news that his terror cell had been broken up, Hambali  
     admitted that the operatives were being groomed at KSM's  
     request for attacks inside the United States--probably [sic]  
     using airplanes. 
       During questioning, KSM also provided many details of other  
     plots to kill innocent Americans. For example, he described  
     the design of planned attacks on buildings inside the United  
     States, and how operatives were directed to carry them out.  
     He told us the operatives had been instructed to ensure that  
     the explosives went off at a point that was high enough to  
     prevent the people trapped above from escaping out the  
     windows. 
       KSM also provided vital information on al Qaeda's efforts  
     to obtain biological weapons. During questioning, KSM  
     admitted that he had met three individuals involved in al  
     Qaeda's efforts to produce anthrax, a deadly biological  
     agent--and he identified one of the individuals as a  
     terrorist named Yazid. KSM apparently believed we already had  
     this information, because Yazid had been captured and taken  
     into foreign custody before KSM's arrest. In fact, we did not  
     know about Yazid's role in al Qaeda's anthrax program.  
     Information from Yazid then helped lead to the capture of his  
     two principal assistants in the anthrax program. Without the  
     information provided by KSM and Yazid, we might not have  
     uncovered this al Qaeda biological weapons program, or  
     stopped this al Qaeda cell from developing anthrax for  
     attacks against the United States. 
       These are some of the plots that have been stopped because  
     of the information of this vital program. Terrorists held in  
     CIA custody have also provided information that helped stop a  
     planned strike on U.S. Marines at Camp Lemonier in Djibouti-- 
     they were going to use an explosive laden water tanker. They  
     helped stop a planned attack on the U.S. consulate in Karachi  
     using car bombs and motorcycle bombs, and they helped stop a  
     plot to hijack passenger planes and fly them into Heathrow or  
     the Canary Wharf in London. 
       We're getting vital information necessary to do our jobs,  
     and that's to protect the American people and our allies. 
       Information from the terrorists in this program has helped  
     us to identify individuals that al Qaeda deemed suitable for  
     Western operations, many of whom we had never heard about  
     before. They include terrorists who were set to case targets  
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     inside the United States, including financial buildings in  
     major cities on the East Coast. Information from terrorists  
     in CIA custody has played a role in the capture or  
     questioning of nearly every senior al Qaeda member or  
     associate detained by the U.S. and its allies since this  
     program began. By providing everything from initial leads to  
     photo identifications, to precise locations of where  
     terrorists were hiding, this program has helped us to take  
     potential mass murderers off the streets before they were  
     able to kill. 
       This program has also played a critical role in helping us  
     understand the enemy we face in this war. Terrorists in this  
     program have painted a picture of al Qaeda's structure and  
     financing, and communications and logistics. They identified  
     al Qaeda's travel routes and safe havens, and explained how  
     al Qaeda's senior leadership communicates with its operatives  
     in places like Iraq. They provided information that allows  
     us--that has allowed us to make sense of documents and  
     computer records that we have seized in terrorist raids.  
     They've identified voices in recordings of intercepted calls,  
     and helped us understand the meaning of potentially critical  
     terrorist communications. 
       The information we get from these detainees is corroborated  
     by intelligence, and we've received--that we've received from  
     other sources--and together this intelligence has helped us  
     connect the dots and stop attacks before they occur.  
     Information from the terrorists questioned in this program  
     helped unravel plots and terrorist cells in Europe and in  
     other places. It's helped our allies protect their people  
     from deadly enemies. This program has been, and remains, one  
     of the most vital tools in our war against the terrorists. It  
     is invaluable to America and to our allies. Were it not for  
     this program, our intelligence community believes that al  
     Qaeda and its allies would have succeeded in launching  
     another attack against the American homeland. By giving us  
     information about terrorist plans we could not get anywhere  
     else, this program has saved innocent lives. 
 
  I don't think that it can be seriously doubted that this intelligence  
would not have been obtained if these men--Khalid Shaisk Muhammed and  
Abu Zubaydah--had been given the right to file a habeas petition and  
access to a lawyer immediately after they were captured. And had we not  
obtained this information, lives of Americans and other innocent people  
would have been lost. 
  The DTA and the MCA create a balanced and appropriate mechanism for  
managing the detention of alien enemy combatants. They are consistent  
with military tradition and our Nation's security needs. The Specter  
amendment would upend that system. I urge the Specter amendment's  
defeat. 
  The PRESIDING OFFICER. The Senator from Pennsylvania. 
  Mr. SPECTER. Mr. President, I only need one sentence to refute the  
arguments of the Senator from Arizona, and it comes back to Justice  
O'Connor's opinion again. She says: 
 
       All agree that, absent suspension, the writ of habeas  
     corpus remains available to every individual-- 
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  Every individual-- 
 
     detained within the United States. 
 
  Guantanamo is held to be within that concept. But she talks about  
``every individual.'' That includes citizens and noncitizens. 
  I yield the floor. 
  The PRESIDING OFFICER. The Senator from Texas. 
  Mr. CORNYN. Mr. President, I congratulate the distinguished chairman  
of the Senate Judiciary Committee and my other colleagues who serve on  
the Judiciary Committee--Senator Graham and Senator Kyl--for the  
quality of the discussion and debate. This is the kind of debate I came  
to the Senate and hoped to participate in. 
  I want to try to address the concerns raised by the distinguished  
chairman of the Judiciary Committee about this constitutional issue. I  
happen to agree with what the Senator from Arizona said about the way  
the U.S. Supreme Court has interpreted the rights of an 
 
[[Page S10273]] 
 
alien with regard to their constitutional rights. 
  The difference is, the Hamdi case the chairman was citing really had  
to do with whether Guantanamo Bay--leased property in Cuba--was within  
the jurisdiction of the Court. It held because it was under a lease and  
under the control of the United States that it was subject to the laws  
pertaining to habeas corpus. But the way I read the case--and I believe  
this is correct and consistent with the way the Senator from Arizona  
interpreted it--it does not apply, they did not hold that it applied to  
an alien. But I want to say, even if he is right--and I disagree that  
he is--that aliens, particularly unlawful combatants captured on the  
battlefield, have all the rights an American citizen does under the  
Constitution, I believe his concerns are answered by the Swain case,  
decided by the U.S. Supreme Court, which held that if, in fact, there  
is an adequate substitute remedy, that in fact that satisfies any  
constitutional concerns with regard to the writ of habeas corpus. 
  I believe the Detainee Treatment Act, which we passed just last year,  
provides an adequate substitute remedy sufficient to meet Supreme Court  
scrutiny. Even if the Supreme Court woke up and decided that all of a  
sudden it would overrule all of its old cases and hold that an unlawful  
combatant, an alien--not a citizen of this country--was somehow  
entitled to the whole panoply of constitutional rights, that would  
satisfy the Supreme Court's concerns about the process to which that  
alien was due. 
  But I also want to question sort of the logic of applying the  
Constitution to unlawful combatants captured on the battlefield. Are we  
saying they are entitled to a fourth amendment right against  
unreasonable searches and seizures? Are we saying they have a fifth  
amendment right not to incriminate themselves? Well, surely not. We  
have all acknowledged the importance of being able to capture  
actionable intelligence through the interrogation process. And much of  
the debate we have been having in these last few weeks has been: How do  
we preserve this important intelligence-gathering tool which has  
allowed us to detect and disrupt terrorist attacks? How do we preserve  
that and at the same time meet our other legal obligations,  
constitutional and statutory? 
  I believe the Senator from South Carolina had a question. I would be  
happy to yield to him for a question. 
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  Mr. GRAHAM. Mr. President, I appreciate that, and I am sorry to  
interrupt. But I went back to the Hamdi decision that referenced the  
exchange we had with the chairman in reference to the point the Senator  
just made. 
  Justice O'Connor said: 
 
       Hamdi has received no process. An interrogation by one's  
     captor, however effective an intelligence-gathering tool,  
     hardly constitutes a constitutionally adequate factfinding  
     before a neutral decisionmaker. 
 
  When you turn to the next page, she says: 
 
       There remains the possibility that the standards we have  
     articulated could be met by an appropriately authorized and  
     properly constituted military tribunal. Indeed, it is notable  
     that military regulations already provide for such process in  
     related instances, dictating that tribunals be made available  
     to determine the status of enemy detainees who assert  
     prisoner-of-war status under the Geneva Convention. 
 
  She is referring to Army regulation 190-8. And my question to Senator  
Cornyn is, do you agree that Justice O'Connor was telling the  
Department of Defense that if you will model a tribunal on Army  
regulation 190-8, you will have met your obligation to have a competent  
tribunal under the Geneva Conventions to make an enemy combatant status  
determination? 
  Mr. CORNYN. Mr. President, I say to the Senator from South Carolina,  
I think that is certainly a reasonable construction of what the opinion  
says. 
  Let me describe for our colleagues the kind of petitions for writ of  
habeas corpus we are talking about that are being filed at Guantanamo  
Bay. 
  A Canadian detainee who threw a grenade that killed an Army medic in  
a firefight and who comes from a family with longstanding al-Qaida ties  
moved for a preliminary injunction forbidding interrogation of him.  
That is one example. 
  Another one is a Kuwaiti detainee who seeks a court order that they  
must be provided dictionaries in contravention of the force protection  
policy at Guantanamo Bay, and that their lawyer be given high-speed  
Internet access at their lodging on the base and be allowed to use  
classified Department of Defense telecommunications facilities, all  
under the theory that otherwise their ``right to counsel'' is unduly  
burdened. 
  Then there is the motion by a high-level al-Qaida detainee  
complaining about base security procedures, speed of mail delivery, and  
medical treatment--even though they have abundant medical treatment and  
medical facilities at Guantanamo Bay. They further seek an order that  
he be transferred to the ``least onerous conditions'' at Guantanamo Bay  
and is asking the court to order that Guantanamo Bay authorities allow  
him to keep any books and reading materials sent to him and to ``report  
to the court'' on his opportunities for exercise, communication,  
recreation, and worship, among other things. 
  Then there is the ``emergency'' motion seeking a court order  
requiring the authorities at Guantanamo Bay to set aside its normal  
security practices and show detainees DVDs that are purported to be  
family videos. 
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  Finally, I will mention, by way of absurd examples, the motion by  
Kuwaiti detainees who are unsatisfied with the Koran they are provided  
as standard issue by the Guantanamo authorities, and they seek a court  
order that they be able to keep various other supplemental religious  
material, such as a ``tafsir,'' or 4-volume Koran with commentary, in  
their cells. 
  To say there is ``no meaningful judicial review'' or adequate  
substitute remedy afforded unlawful combatants flies in the face of the  
facts. 
  The Senator from South Carolina described the fact that these  
detainees are, under current law, entitled to a combat status review  
tribunal, whose decision could then be appealed to the DC Circuit Court  
of Appeals to make sure the officials have actually provided the  
process to which these detainees are due, to make sure they have not  
been swept up in the fog of war and were innocent bystanders. This  
provides a fair process for them and adequate judicial review. 
  We also have an annual administrative review board that determines,  
on an annual basis, whether this remains a necessity to keep these  
individuals in detention. I will point out that sometimes we are too  
lenient in terms of who we let go. I will cite to you a story of  
October 22, 2004, in the Washington Post, entitled ``Released Detainees  
Rejoining the Fight.'' There are at least 10 detainees who were  
released from Guantanamo Bay that have been recaptured or killed while  
fighting U.S. or coalition forces after they were released. 
  The Supreme Court of the United States has talked about the  
impracticality of providing enemy combatants of the U.S. the full  
privilege of litigation. The Eisentrager court explained clearly and  
eloquently why we don't let enemy combatants sue the U.S. military and  
our soldiers in our own Federal courts. This is what the court said: 
 
       Such trials would hamper the war effort and bring aid and  
     comfort to the enemy. . . . It would be difficult to devise a  
     more effective fettering of a field commander than to allow  
     the very enemies he is ordered to reduce to submission to  
     call him into account in his own civil courts and divert his  
     efforts and attention from the military offensive abroad to  
     the legal defensive at home. Nor is it unlikely that the  
     result of such enemy litigiousness would be a conflict  
     between judicial and military opinion highly comforting to  
     enemies of the United States. 
 
  Those burdens placed on our military by enemy combatant litigation  
against our military effort persist today, and we have it within our  
power to eliminate that burden, to allow our men and women in uniform  
to fight the fight they volunteered to do on our behalf, to keep us  
safe and, at the same time, provide an adequate substitute remedy  
through the Detainee Treatment Act, as I have described a moment ago. 
  More than 200 cases have been filed on behalf of a purported 600  
detainees. Strangely, that exceeds the number of detainees who are  
actually at Guantanamo Bay. So we have lawsuits for people who don't  
even exist, apparently. 
  According to the Department of Justice: 
 
       This habeas litigation has consumed enormous resources and  
     disrupted the day-to-day operation at Guantanamo Naval Base. 
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  The United States of America, in a brief filed in the Al Odah case,  
said: 
 
       Perhaps most disturbing, the habeas litigation has  
     imperiled crucial military operations during a time of war.  
     In some cases, habeas counsel have violated protective orders  
     and jeopardized the security of the base by giving detainees  
     information likely to cause unrest. Moreover, habeas counsel  
     have frustrated interrogation critical to preventing further  
     terrorist attacks on the United States. 
 
  This seems to have been validated--these criticisms--by the U.S. in  
briefs filed in Federal court by a lawyer who has filed those lawsuits  
on behalf of enemy combatants held at Guantanamo Bay. He boasted about  
disrupting U.S. war efforts in a magazine, where he said: 
 
       The litigation is brutal for [the United States.] It's  
     huge. We have over 100 lawyers now from big and small firms  
     working to represent detainees. Every time an attorney goes  
     down there, it makes it that much harder [for the United  
     States military] to do what they're doing. You can't run  
     an interrogation . . . with attorneys. What are they going  
     to do now that we're getting court orders to get more  
     lawyers down there? 
 
  I know time is precious and I want to yield back to the chairman of  
the Armed Services Committee, but I believe those who argue for an  
extension of full habeas corpus rights, such as would be provided to an  
American citizen in civilian courts, are making a fundamental mistake  
by confusing two different realms of constitutional law. One would  
apply to an American citizen accused of a crime, where certainly the  
desire and the order of business is to protect that individual against  
unjust charges, and to make sure that the full panoply of the Bill of  
Rights applies to that individual. Different considerations apply when  
you are talking about a declared enemy of the U.S., and particularly an  
unlawful combatant, someone who doesn't wear the uniform, someone who  
doesn't respect the law of wars, and who targets innocent civilians in  
the pursuit of their ideology. 
  I don't think we should make that mistake. So I reluctantly oppose  
the amendment. 
  I yield the floor. 
  The PRESIDING OFFICER. The Senator from Virginia is recognized. 
  Mr. WARNER. Mr. President, I address the Senate on this issue and  
pose a question to my distinguished colleague, the senior Senator from  
Pennsylvania. I will put into the Record, following the conclusion of  
my remarks and my colloquy with the Senator from Pennsylvania,  
additional material. 
  Before I yield the floor, it is my desire to conclude the time on our  
side with the Senator from Missouri, and then reserve the remainder of  
my time for tomorrow. It would be my hope that the Senator from  
Pennsylvania, likewise, would save such remarks he may wish to make for  
tomorrow. As he knows, there is a function going on now, which I think  
most of us are trying to attend. 
  With that, I yield the floor. 
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  Mr. SPECTER. Mr. President, that is satisfactory to me. How much time  
do I have remaining? 
  The PRESIDING OFFICER. The Senator has 33 minutes remaining. 
  Mr. SPECTER. I thank the Chair. 
  The PRESIDING OFFICER. The Senator from Missouri is recognized. 
  Mr. BOND. Mr. President, the amendment to give unlawful combatant  
habeas corpus rights to mirror U.S. domestic procedures is unnecessary  
and inappropriate. 
  The amendment is unnecessary because the U.S. is already giving enemy  
unlawful combatants more rights to question their continued  
incarceration than they are entitled to under international law. 
  Under Geneva Conventions Article 5, combatants captured during  
wartime are due a hearing to determine their lawful status only if such  
status is in doubt. 
  The United States goes beyond this requirement to give every  
combatant a status hearing, even when there is no doubt as to their  
status. 
  The U.S. gives combatants Combat Status Review Tribunal hearings,  
known as CSRTs, to determine their status and review the need for their  
continued incarceration. 
  If this were not enough, there is a review process under the Detainee  
Treatment Act, passed last year, to which detainees are also subjected. 
  There is no need for further review processes for these enemy  
combatant detainees. An enemy combatant detainee sounds a little  
sterile, but take a look at the name that is often referred to dealing  
with this. The Supreme Court case which brought about the need for this  
legislation deals with Hamdan. Let's be clear, Hamdan was Osama bin  
Laden's body guard and driver. This is the kind of person about whom we  
are talking. Giving unlawful enemy combatants such as these U.S.  
domestic habeas rights is inappropriate. These people are not U.S.  
citizens, arrested in the U.S. on some civil offense; they are, by  
definition, aliens engaged in or supporting terrorist hostilities  
against the U.S., and doing so in violation of the laws of the war. 
  Some may not have been around long enough to remember that the U.S.  
detained hundreds of thousands of German and Japanese soldiers,  
captured on World War II battlefields. We didn't give these enemy  
combatants access to U.S. domestic courts or habeas corpus rights. Not  
only would that have been absurd, it would have totally bogged down the  
legal system. 
  There has never been a legal question over the appropriateness of a  
separate military process for enemy combatants. We should not now start  
admitting them to the U.S. domestic legal process. 
  Current military review processes are more than adequate. Indeed,  
they exceed international standards. Granting enemy combatants  
additional U.S. domestic habeas corpus rights is unnecessary and  
inappropriate. 
  I urge my colleagues to oppose this amendment. 
  I yield the floor. 
  The PRESIDING OFFICER. Who yields time? The Senator from Virginia is  
recognized. 
  Mr. WARNER. Mr. President, at this time, I observe no other Senators  
desiring to address the subject with regard to the pending bill. Having  
said that, I suggest the absence of a quorum. 
  The PRESIDING OFFICER. The clerk will call the roll. 
  The legislative clerk proceeded to call the roll. 
  Mr. WARNER. Mr. President, I ask unanimous consent that the order for  
the quorum call be dispensed with. 
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  The PRESIDING OFFICER (Mr. Vitter). Without objection, it is so  
ordered. 
 
                          ____________________ 
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1. Overview: The Military Commissions Act of 2006 ("MCA") limits the jurisdiction of 

this Commission to "unlawful enemy combatants," 10 U.S.C. § 948(a), and makes a finding by a 

Combatant Status Review Tribunal ("CSRT") that an individual is an "unlawful enemy 

combatant" dispositive for purposes of establishing Commission jurisdiction.  However, the 

CSRT to which Mr. Hamdan was subjected in October 2004 only found him to be an "enemy 

combatant," not an "unlawful enemy combatant."  As correctly noted by this Commission, "[t]he 

CSRT was not charged with determining, and therefore did not determine that the accused is an 

'alien unlawful enemy combatant.'"  Corrected Order (4 June 2007) at 2.  Indeed, when Mr. 

Hamdan's CSRT was held, the purpose of CSRTs was to satisfy the requirements of the Supreme 

Court's Hamdi and Rasul decisions of June 2004,1 which required that some process be afforded 

detainees to allow them to challenge the legitimacy of their detention as enemy combatants.  

Thus, "[t]he 2004 CSRT determination that the accused is an 'enemy combatant' was made for 

the purposes of determining whether or not he was properly detained, and not for the purpose of 

determining whether he was subject to trial by Military Commission."  Corrected Order (4 June 

2007) at 3.  The Government does not challenge the veracity of these findings by the 

Commission.  Nevertheless, in its Response to the Court's Request for Briefing on Legislative 

History ("Gov't Leg. History Br."), as in its original briefing, the prosecution attempts to pound a 

                                                 
1 Hamdi v. Rumsfeld, 542 U.S. 507 (2004); Rasul v. Bush, 542 U.S. 466 (2004). 
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square peg into a round hole by arguing that Congress intended a finding of enemy combatancy 

by a past CSRT to be the equivalent of a finding of "unlawful" combatancy as required by the 

MCA and by international law to support the jurisdiction of a Military Commission.  But nothing 

in the prosecution's submission on legislative history remotely supports that contention.  Instead, 

as with its Orwellian argument that "Congress intended 'unlawful enemy combatant' to be 

broader than 'enemy combatant,'" Gov't Leg. History Br. at 7, its characterizations of the 

legislative record are strained, unpersuasive, and do not change the import of the MCA's plain 

language and drafting history.   

2. Law and Argument: 

A. The MCA's Reference to CSRTs Conducted "Before" the MCA Does Not 
Amount to a Statutory Directive to Reinterpret Past CSRT Findings 

The prosecution's first argument avoids legislative history altogether, focusing instead on 

statutory construction, specifically, the use of the word "before" in MCA provisions that 

(1) define an unlawful enemy combatant (§ 948a(1)(A)(ii)), and (2) address how the 

determination of unlawful enemy combatant status is to be made (§ 948d(c)).  But both of those 

provisions expressly require a finding of unlawful enemy combatant status, and the fact that they 

leave open the possibility that such a finding could occur "before" the date of enactment of the 

MCA does not at all demonstrate that a finding of "enemy combatant" by a historical CSRT is 

the equivalent of a finding of "unlawful enemy combatant" required by both of those provisions.2   

Moreover, the prosecution's argument is undercut by the very reasoning it provides.  The 

                                                 
2 In early September 2006, the President announced that certain high value detainees had recently been transferred to 
Guantanamo and that the passage of the MCA was important to allow for their prosecution.  Thus, at the time the 
MCA was under consideration in Congress, it was entirely possible that CSRTs yet to be held for these high value 
detainees (not to mention CSRTs for other individuals who might be taken into custody at some future point) would 
addressed the lawfulness issue, and that such findings might actually predate the enactment of the MCA.  Thus, 
there is no logical necessity for the word "before" as used in the statute to be taken as a congressional endorsement 
of the adequacy of the historical CSRTs in establishing commission jurisdiction.  
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prosecution contends that the MCA demonstrates "Congress's knowledge and ratification of the 

existing CSRT rules" because, "[i]n sharp contrast to the DTA," Congress did not expressly 

require, in the MCA, any further modifications to the CSRT process.  Gov't Leg. History Br. at 2.  

However, as pointed out in the Defense's submission, Mr. Hamdan's CSRT occurred well before 

the passage of the DTA, under CSRT procedures disapproved of by Congress and subsequently 

altered as a result of the DTA.  Thus, even if the prosecution were correct that the MCA ratified 

"existing CSRT rules," Gov't Leg. History Br. at 2, it plainly did not ratify Mr. Hamdan's CSRT.  

See Def. Leg History Br. at 5-6.  Furthermore, the ratification of CSRT rules (as modified by the 

DTA) does not necessarily mean that every CSRT has, as a matter of actual fact, either 

investigated or made the jurisdictionally relevant finding of unlawfulness.  It is undisputed that 

Mr. Hamdan's did not. 

B. The Government's Argument Based on the Alternative Definition Set Forth 
in § 948a(1)(A)(i) Adds Nothing New, and Fails for Reasons Previously 
Identified by This Commission. 

The prosecution then recycles another argument presented in its prior briefing, one based 

on the alternative definition of unlawful enemy combatant set forth in subpart (i) of the 

definitional statute (10 U.S.C. § 948a(1)(A)) rather than in subpart (ii) dealing with CSRT 

determinations.3  This argument employs a cut-and-paste theory of jurisdiction and statutory 

construction, maintaining that Congress, based on the President's determination of February 

                                                 
3 For reference, 10 U.S.C. § 948a(1)(A) provides: 
 

(1) UNLAWFUL ENEMY COMBATANT.—(A) The term “unlawful enemy combatant” means— 

 (i) a person who has engaged in hostilities or who has purposefully and materially 
supported hostilities against the United States or its co-belligerents who is not a lawful enemy 
combatant (including a person who is part of the Taliban, al Qaeda, or associated forces); or 

 (ii) a person who, before, on, or after the date of the enactment of the Military 
Commissions Act of 2006, has been determined to be an unlawful enemy combatant by a 
Combatant Status Review Tribunal or another competent tribunal established under the authority 
of the President or the Secretary of Defense. 

 

43439-0001/LEGAL13493708.1  3 AE 29 (Hamdan)
Page 4 of 48



2002, statutorily decreed "that any person 'who is part of the Taliban, al Qaeda, or associated 

forces' is an 'unlawful enemy combatant.'"  Gov't Leg. History Br. at 2.  This sweeping 

proposition, combined with the finding of the October 2004 CSRT that Mr. Hamdan is an 

"enemy combatant," allegedly results in a conclusion that the CSRT found him to be an 

"unlawful enemy combatant."   

But this argument has already been considered and rejected by this Commission: 

4. The President's determination, carefully read, was that members of the 
Taliban were unlawful combatants, and that the Geneva Conventions do not 
apply to al Qaeda because al Qaeda "is not a High Contracting Party to 
Geneva."  Thus, with respect to Mr. Hamdan, who the CSRT found to be a 
member of al-Qaeda, the President's determination of unlawful combatancy 
does not strictly apply.  Further, the President's determination…did not 
represent an individualized determination that this accused actually supported 
or engaged in hostilities. 

 
Corrected Order (4 June 2007) at 3.  Thus, the effort by the Government to establish jurisdiction 

based in subpart (i) founders on the failure of the Government to show "that this accused actually 

supported or engaged in hostilities."  Id.   

The few fragments of legislative history deployed by the prosecution to support their 

argument here (as throughout the brief) are completely generic and utterly non-specific with 

regard to historical CSRT findings.  For example, the quotation by Senator Sessions of a 

comment by former Attorney General William Barr, Gov't Leg. History Br. at 3, boils down to 

the statement that "the President has determined that neither al-Qaeda nor Taliban forces 

qualified under the Treaty."  See Gov't Leg. History Br. at 3.  This apparently relates to the 

general question of whether the Third Geneva Convention ("GPW") applies to the detainees, not 

to whether Congress was declaring by statute that past CSRT findings were being reinterpreted 
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to stand for a proposition that those panels never addressed.4  Likewise, the statement from Rep. 

Sensenbrenner that "[t]he bill creates a fair and orderly process to detain and prosecute al Qaeda 

members" sheds no light at all on congressional intent regarding past CSRT determinations.  It 

certainly does not amount to a statement that a historical finding of "enemy combatancy" is the 

equivalent of a finding of "unlawful enemy combatancy." 

C. Whether or Not CSRTs Could Satisfy the Requirements of GPW Article 5, 
Mr. Hamdan's CSRT Was Not an Article 5 Hearing 

The prosecution also argues that because some members of Congress believed that 

CSRTs would satisfy the requirements of an Article 5 hearing under the GPW, all past CSRTs 

must be deemed to have made a determination regarding the lawfulness issue.  Gov't Leg. 

History Br. at 4-7.  This argument is deeply flawed for multiple reasons. 

First, as a matter of simple logic, just because a tribunal is constituted in a way that 

satisfies the minimal requirements for an Article 5 hearing, it does not necessarily follow that it 

has or will engaged in an Article 5 inquiry.  An Article 5 tribunal inquires into whether a 

detainee falls into one of the categories of protected persons – prisoners of war ("POWS") – 

listed in GPW Article 4.  Mr. Hamdan's CSRT was not convened to conduct, and therefore did 

not conduct, any such inquiry.  Rather, as this Commission has already noted, the purpose of Mr. 

Hamdan's CSRT was simply to assess whether he was properly detained as an enemy combatant.   

In fact, Mr. Hamdan has never had an Article 5 hearing, and any suggestion to the 

contrary would be a gross mischaracterization of the record.  From the very beginning of 

Mr. Hamdan's habeas action in federal court in April 2004, the Government has vigorously 

resisted Mr. Hamdan's argument that he is entitled to an Article 5 hearing.  Both the Military 

                                                 
4 In any event, to the extent that it is an assertion that the GPW does not apply, it is flatly wrong, as the U.S. 
Supreme Court in Hamdan v. Rumsfeld has confirmed that, at the very least, Common Article 3 applies.  126 S. Ct. 
2749 (2006).   
 

43439-0001/LEGAL13493708.1  5 AE 29 (Hamdan)
Page 6 of 48



Judge in this Commission proceeding and the District Court Judge in Mr. Hamdan's habeas case 

have noted that Mr. Hamdan has not received an Article 5 hearing.  See Corrected Order at 4 (4 

June 2007) (stating that Mr. Hamdan may be entitled to the protections afforded to a POW, or he 

may have some other status); Hamdan v. Rumsfeld, 344 F. Supp. 2d 152, 165 (D.D.C. 2004) 

("[I]t is at least a matter of some doubt as to whether or not Hamdan is entitled to the protections 

of the Third Geneva Convention as a prisoner of war and that accordingly he must be given those 

protections unless and until the ‘competent tribunal' referred to in Article 5 concludes 

otherwise."), rev'd, 415 F.3d 33 (D.C. Cir. 2005), rev'd, 126 S. Ct. 2749 (2006).  Thus, the 

prosecution's argument that CSRTs would be competent to make status determinations is 

irrelevant.  As a matter of actual fact, the only status determinations that the CSRTs made were 

not the determination required by the MCA to establish commission jurisdiction. 

Furthermore, as discussed above and in Mr. Hamdan's supplemental brief, if Congress 

intended to ratify CSRT procedures in the MCA, such ratification would extend only to the 

CSRT procedures adopted after Congress passed the DTA.  This is apparent from the passage 

that the prosecution quotes at page 5 of its supplemental brief.  In that passage, recording 

comments at a Senate committee hearing months before the President even introduced the MCA, 

Senator Graham explicitly refers to "a CSRT procedure that Senator Levin and myself and others 

worked on. . . .  [I]t's gotten better over time. . . .  Now, we did something unprecedented, [in] the 

Detainee Treatment Act. . . .  [W]e put in place the CSRT…procedure that would comply with 

Geneva Convention status determination/competent tribunal standards . . . ."  Hrgs. Before the 

Sen. Comm. on Armed Servs., Military Commissions in Light of the Supreme Court Decision in 

Hamdan v. Rumsfeld, S. Hrg. 109-881, at 62-63 (July 13, 2006); Gov't Leg. History Br. at 5.  

Thus, Senator Graham expressly distinguished between CSRT procedures before and after the 
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DTA and stated his approval of the latter, not the former. 

D. "Unlawful Enemy Combatant" Is Not and Cannot Be Broader Than 
"Enemy Combatant" and the Expansion Noted by the Prosecution Did Not 
Relate to the Distinction Between the Terms 

Finally, the prosecution contends that "Congress intended 'unlawful enemy combatant' to 

be broader than ‘enemy combatant.'"  Gov't Leg. History Br. at 7.  This argument perfectly 

illustrates the kind of inverted logic and disregard for plain meaning that the prosecution is 

urging the Commission to accept.  The argument is obviously incorrect, and should be rejected 

out of hand.  The MCA itself identifies two categories of enemy combatants:  "unlawful enemy 

combatant" and "lawful enemy combatant."  See 10 U.S.C. § 948a(1), (2).  Thus, under the 

MCA, an enemy combatant can be either lawful or unlawful.  Id.  Plainly then, the category 

"enemy combatant" is broader than the category "unlawful enemy combatant," because the 

category "enemy combatant" includes both unlawful and lawful enemy combatants. 

Further, the supposed expansion the prosecution describes from the introduced-but-not-

passed S. 3614 to the definition of "unlawful enemy combatant" in MCA, Gov't Leg. History Br. 

at 7-8, does not relate at all to congressional intent concerning historical CSRT findings.  Rather, 

the so-called "expansion" that Senator Warner referred to relates to the addition of subpart (i) 10 

U.S.C. § 948a(1)(A) – relating to "a person who has engaged in hostilities" but "who is not a 

lawful enemy combatant" – which had no counterpart in S. 3614.   

The real significance of S. 3614 is that, like H.R. 6054 (discussed in the Defense's 

supplemental brief at 2-4), it contained language that would have made the "enemy combatancy" 

findings of the historical CSRTs adequate to establish military commission jurisdiction, but that 

language was rejected by Congress and not included in the MCA as ultimately enacted.  Thus, 

this provides strong additional evidence that Congress considered, but ultimately rejected, 

equating a mere "enemy combatancy" finding with the kind of finding necessary to support 
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commission jurisdiction.  In other words, "Congress' rejection of the very language that would 

have achieved the result the Government urges here weighs heavily against the Government's 

interpretation."  Hamdan, 126 S. Ct. at 2766.   

In the end, the Government has unearthed nothing in the legislative history to even 

remotely call into question the accuracy of the Commission's finding that: 

2. The CSRT finding was made using a different standard than the one 
the MCA establishes for determining unlawful enemy combatant status.  The 
definition of "enemy combatant" used by the 2004 CSRT is less exacting than 
the definition of "unlawful combatant" prescribed in the MCA.  The CSRT 
could have found a civilian not taking active part in hostilities, but "part of" or 
"supporting" Taliban or al Qaeda forces that were engaged in hostilities to be 
an "enemy combatant."  Yet the MCA limits this Court's jurisdiction to those 
who actually "engaged in hostilities or who. . . purposefully and materially 
supported hostilities."  The CSRT did not apply this definition, and its finding 
therefore does not support the jurisdiction of this Tribunal. 

 
Corrected Order (4 June 2007) at 3.5  For this reason, the Government's motion for 

reconsideration should be denied.  

                                                 
5 The Commission's observation about the "less exacting" standard used by the CSRTs is fully borne out by 
empirical research on over 500 CSRTs based on data released by the Government.  A report issued by Seton Hall 
Professor of Law Mark Denbeaux in February 2006 indicated that the majority (55%) of the 517 detainees whose 
CSRT records were analyzed had no hostile act listed as a basis for their detention: "Fifty-five percent (55%) of the 
detainees [held at Guantanamo as enemy combatants] are not determined to have committed any hostile acts against 
the United States or its coalition allies."  See Attachment A at 2. 
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THE GUANTANAMO DETAINEES: THE GOVERNMENT’S STORY 
   Professor Mark Denbeaux* and Joshua Denbeaux* 

 
An interim report 

 
EXECUTIVE SUMMARY 

 
 The media and public fascination with who is detained at Guantanamo and why has been 
fueled in large measure by the refusal of the Government, on the grounds of national security, to 
provide much information about the individuals and the charges against them. The information 
available to date has been anecdotal and erratic, drawn largely from interviews with the few 
detainees who have been released or from statements or court filings by their attorneys in the 
pending habeas corpus proceedings that the Government has not declared “classified.” 
 
 This Report is the first effort to provide a more detailed picture of who the Guantanamo 
detainees are, how they ended up there, and the purported bases for their enemy combatant 
designation. The data in this Report is based entirely upon the United States Government’s own 
documents.1  This Report provides a window into the Government’s success detaining only those 
that the President has called “the worst of the worst.”  
 
 Among the data revealed by this Report:  
 

1. Fifty-five percent (55%) of the detainees are not determined to have committed any 
hostile acts against the United States or its coalition allies. 

 
2. Only 8% of the detainees were characterized as al Qaeda fighters. Of the remaining 

detainees, 40% have no definitive connection with al Qaeda at all and 18% are have no definitive 
affiliation with either al Qaeda or the Taliban. 

 
3. The Government has detained numerous persons based on mere affiliations with a 

large number of groups that in fact, are not on the Department of Homeland Security terrorist 
watchlist.  Moreover, the nexus between such a detainee and such organizations varies considerably. 
Eight percent are detained because they are deemed “fighters for;” 30% considered “members of;” a 
large majority – 60% -- are detained merely because they are “associated with” a group or groups the 
Government asserts are terrorist organizations. For 2% of the prisoners their nexus to any terrorist 
group is unidentified. 
 
 4. Only 5% of the detainees were captured by United States forces.  86% of the 
detainees were arrested by either Pakistan or the Northern Alliance and turned over to United States 
custody. 

                                                 
* The authors are counsel for two detainees in Guantanamo. 
1  See, Combatant Status Review Board Letters, Release date January 2005, February 2005, March 2005, 

April 2005 and the Final Release available at the Seton Hall Law School library, Newark, NJ. 
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This 86% of the detainees captured by Pakistan or the Northern Alliance were handed over to the 
United States at a time in which the United States offered large bounties for capture of suspected 
enemies. 
 
 5.   Finally, the population of persons deemed not to be enemy combatants – mostly  
Uighers – are in fact accused of more serious allegations than a great many persons still deemed to 
be enemy combatants.  
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INTRODUCTION 
 

The United States Government detains over 500 individuals at Guantanamo Bay as so-called 
“enemy combatants.”  In attempting to defend the necessity of the Guantanamo detention camp, the 
Government has routinely referred this group as “the worst of the worst” of the Government’s 
enemies.2  The Government has detained most these individuals for more than four years; only 
approximately 10 have been charged with any crime related to violations of the laws of war.  The 
rest remain detained based on the Government’s own conclusions, without prospect of a trial or 
judicial hearing.  During these lengthy detentions, the Government has had sufficient time for the 
Government to conclude whether, in fact, these men were enemy combatants and to document its 
rationale. 
 
 On March 28, 2002, in a Department of Defense briefing, Secretary of Defense Donald 
Rumsfeld said: 
 

As has been the case in previous wars, the country that takes prisoners 
generally decides that they would prefer them not to go back to the 
battlefield.  They detain those enemy combatants for the duration of the 
conflict.  They do so for the very simple reason, which I would have thought 
is obvious, namely to keep them from going right back and, in this case, 
killing more Americans and conducting more terrorist acts.3 

 
The Report concludes, however, that the large majority of detainees never participated in any 

combat against the United States on a battlefield.  Therefore, while setting aside the significant legal 
and constitutional issues at stake in the Guantanamo litigation presently being considered in the 
federal courts, this Report merely addresses the factual basis underlying the public representations 
regarding the status of the Guantanamo detainees.   

 
Part I of this Report describes the sources and limitations of the data analyzed here.   Part II 

describes the “findings” the Government has made.  The “findings” in this sense, constitutes the 
Government’s determination that the individual in question is an enemy combatant, which is in turn 
based on the Government’s classifications of terrorist groups, the asserted connection of the 
individual with the purported terrorist groups, as well as the commission of “hostile acts,” if any, 
that the Government has determined an individual has committed.  Part III then examines the 
evidence, including sources for such evidence, upon which the Government has relied in making 
these findings. Part IV addresses the continued detention of individuals deemed not to be enemy 

                                                 
2  The Washington Post, in an article dated October 23, 2002 quoted Secretary Rumsfeld as terming the 

detainees Athe worst of the worst.@  In an article dated December 22, 2002, the Post quoted Rear Adm. John D. 
Stufflebeem, Deputy Director of Operations for the Joint Chiefs of Staff, AThey are bad guys.  They are the worst of 
the worst, and if let out on the street, they will go back to the proclivity of trying to kill Americans and others.@ 
Donald Rumsfeld Holds Defense Department Briefing. (2002, March 28). FDCH Political Transcripts.  Retrieved 
January 10, 2006 from Lexis-Nexis database. 

3 Threats and Responses: The Detainees; Some Guantanamo Prisoners Will Be Freed, Rumsfeld Says,  
(2002, October 23).  The New York Times, p 14.  Retrieved February 7, 2006 from Lexis-Nexis database. 
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combatants, comparing the Government’s allegations against such persons to similar or more serious 
allegations against persons still deemed to be “enemy combatants.”  
 
I.   THE DATA 
 

The data in this Report are based on written determinations the Government has produced for 
detainees it has designated as enemy combatants.4  These written determinations were prepared 
following military hearings commenced in 2004, called Combatant Status Review Tribunals, 
designed to ascertain whether a detainee should continue to be classified as an “enemy combatant.”  
The data are obviously limited.5  The data are framed in the Government’s terms and therefore are 
no more precise than the Government’s categories permit. Finally, the charges are anonymous in the 
sense that the summaries upon which this interim report relies are not identified by name or ISN for 
any of the prisoners.  It is therefore not possible at this time to determine which summary applies to 
which prisoner. 

 
Within these limitations, however, the data are very powerful because they set forth the best 

case for the status of the individuals the Government has processed. The data reviewed are the 
documents prepared by the Government containing the evidence upon which the Government relied 
in making its decision that these detainees were enemy combatants.  The Report assumes that the 
information contained in the CSRT Summaries of Evidence is an accurate description of the 
evidence relied upon by the Government to conclude that each prisoner is an enemy combatant.   
 

Such summaries were filed by the Government against each individual detainee’s in advance 
of the Combatant Status Review Tribunal (CRST) hearing.  

                                                 
4 The files reviewed are available at the Seton Hall Law School library, Newark, NJ. 

 5 There is other data currently being compiled based on different information.  Each prisoner at 
Guantanamo who has had summaries of evidence filed against them has had an internal administrative evaluation of 
the charges.  The process is that a Combatant Status Review Tribunal, or CSRT, has received the charges and 
considered them. Some of those enemy detainees who are represented by counsel in pending habeas corpus Federal 
District Courts have received (when so ordered by the Federal District Court Judge) the classified and declassified 
portion of the CSRT proceedings. The CSRT proceedings are described as CSRT returns.  The declassified portion 
of those CSRT returns are being reviewed and placed into a companion data base.   
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II. THE GOVERNMENT’S FINDINGS OF ENEMY COMBATANT STATUS  
 
A. Structure of the Government’s Findings 
 
As to each detainee, the Government provides what it denominates as a Asummary of 

evidence.@  Each summary contains the following sentence: 
 

The United States Government has previously determined that the detainee is 
an enemy combatant.  This determination is based on information possessed 
by the United States that indicates that the detainee is.... 

[Emphasis supplied] 
 

Since the Government had “previously determined” that each detainee at Guantanamo Bay 
was an enemy combatant before the CSRT hearing, the Asummary of evidence@ released by the 
Government is not the Government=s allegations against each detainee but a summary of the 
Government=s proofs upon which the Government found that each detainee, is in fact, an enemy 
combatant. 
 

Each summary of evidence has four numbered paragraphs.  The first6 and fourth7 are 
jurisdictional.  The second8 paragraph states the Government’s definition of “enemy combatant” for 
the purpose of the CSRT proceedings. 

 
The third paragraph summarizes the evidence that satisfied the Government that each 

detainee is an enemy combatant.  Paragraph 3(a) is the Government=s determination of the detainee 
relationship with a “defined terrorist organization.”9  Paragraph 3(b) is the place in which 
Government’s finds that a detainee has or has not committed “hostile acts” against U.S. or coalition 
forces. 

 
Forty five percent of the time the Government concluded that the detainee committed 3(b) 

hostile acts against United States or coalition forces.  In those cases, there is a paragraph 3(b) 
(“¶3(b)”) in the CSRT summary so stating.  Fifty five percent of the time, the Government 

                                                 
6  Paragraph 1: “Under the provisions of the Department of the Navy Memorandum, dated 29 July 2004, 

Implementation of Combatant Status Review Tribunal Procedures for enemy Combatants Detained at Guantanamo 
Bay Naval Base Cuba, a Tribunal has been appointed to review the detainee’s designation as an enemy combatant.” 

7  Paragraph 4: “The detainee has the opportunity to contest his determination as an enemy combatant.  The 
Tribunal will endeavor to arrange for the presence of any reasonably available witnesses or evidence that the 
detainee desires to call or introduce to prove that he is not an enemy combatant.  The Tribunal President will 
determine the reasonable availability of evidence or witnesses.” 

8   Paragraph 2: A(A)n Enemy Combatant has been defined as: [A]n individual who was part of or supporting 
the Taliban or al Qaeda forces, or associated forces that are engaged in hostilities against the United States or its 
coalition partners.  This includes any person who committed a belligerent act or has directly supported hostilities in 
aid of enemy forces.@ [Emphasis supplied] 

9  Many of the “defined terrorist organizations” referenced in the CSRT summaries of evidence are not 
considered terrorist organizations by the Department of Homeland Security.  See Infra. 
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concluded that the detainee did not commit such an act and omitted the entire ¶3(b) section from the 
CSRT summary.  For these detainees whose CSRT summaries include a finding under ¶3(b), the 
Government listed its specific findings ‘proving’ hostile acts in a brief series of sub-paragraphs. Of 
those CSRT summaries that contain a ¶3(b) “hostile acts” determination, the mean number of sub-
paragraphs is two; that is, for the 55% of detainees the Government has found committed ¶3(b) 
“hostile acts” the Government lists, on average two pieces of evidence.  Fewer than 2% of all 517 
CSRT summaries contained more than five ¶3(b) sub-paragraphs; while the vast majority contained 
1, 2 or 3 such ‘proofs’ of hostile acts. 

 
 B. The Definition of an ‘Enemy Combatant’ 

 
For the purposes of the Combatant Status Review Tribunal, an “enemy combatant” has been 

defined as: 
 

[A]n individual who was part of or supporting the Taliban or al 
Qaeda forces, or associated forces that are engaged in hostilities 
against the United States or its coalition partners.  This includes any 
person who committed a belligerent act or has directly supported 
hostilities in aid of enemy forces.10 

 
 This could be interpreted alternatively as requiring either a combatant be both a 
member of prohibited group and engaged in hostilities against the U.S. or coalition forces or 
only that a combatant be anyone either a member of prohibited group or engaged in 
hostilities to U.S. or coalition forces.  Indeed, under this definition, one could be detained for 
an undefined level of “support of” groups considered hostile to the United States or its 
coalition partners.   

 

 C. Categories of Evidence Supporting Enemy Combatant Designation 

                                                 
10   The definition of Aenemy combatants@ for the purpose of the Guantanamo detainment has evolved over time.  In 

January 2002, when the first detainees were sent from Pakistan and Afghanistan to Cuba they were termed, as were the 
detainees in Ex Parte Quirin, (47 F.Supp. 431) Aunlawful belligerents.@  In Hamdi v. Rumsfeld, (542 U.S. 507) the 
Government defined “enemy combatant” far more narrowly as someone who was “’part of or supporting forces hostile to the 
United States or coalition partners’ in Afghanistan and who ‘engaged in an armed conflict against the United States’ there.”  
Later, in response to Rasul v. Bush (542 U.S. 466), the detainees were called Aenemy combatants.@  (Emphasis supplied) 

In February 2004, Secretary Rumsfeld, said, AThe circumstances in which individuals are apprehended on the 
battlefield can be ambiguous, as I'm sure people here can understand. This ambiguity is not only the result of the inevitable 
disorder of the battlefield; it is an ambiguity created by enemies who violate the laws of war by fighting in civilian clothes, by 
carrying multiple identification documentations, by having three, six, eight, in one case 13 different …aliases…. Because of 
this ambiguity, even after enemy combatants are detained, it takes time to check stories, to resolve inconsistencies or, in some 
cases, even to get the detainee to provide any useful information to help resolve the circumstance.@ 

In an August 13, 2004 News Briefing, Gordon England, Secretary of the Navy and Secretary Rumsfeld=s designee 
for the tribunal process at Guantanamo stated that, AThe definition of an enemy combatant is in the implementing orders, 
which have been passed out to everyone.  But, in short, it means anyone who is part of supporting the Taliban or al Qaeda 
forces or associated forces engaging in hostilities against the United States or our coalition partners.@           
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 The Government divides the evidence against detainees into two sections: a ¶3(a) 
nexus with prohibited organizations and a ¶3(b) participation in military operations or 
commission of hostile acts.  Paragraph 3 always begins with the allegations that each 
detainee met all the requirements contained in the definition of paragraph two.  More often 
than not the Government finds that the detainees did not commit the hostile or belligerent 
acts. 

 1. ¶3(a): Enemy Combatant because of Nexus with Prohibited Organization 
 
 a. Definition of Prohibited Organizations 
 
 The data reveals that the Government divides a detainee's enemy combatant status into six 
distinct categories that describe the terrorist organization with whom the detainee is affiliated.  
Figure 1 illustrates the breakdown of each group’s representation by the data: 
 
  

1. al Qaeda (32%) 
2. al Qaeda & Taliban (28%) 
3. Taliban (22%) 
4. al Qaeda OR Taliban (7%) 
5. Unidentified Affiliation (10%) 
6. Other (1%) 

 
 
 The CSRT Summary of Evidence 
provides no way to determine the difference 
between “unidentified/none alleged” and 
“other” and no explanation for why there are 
separate categories for both “al Qaeda and 
Taliban” and “al Qaeda or Taliban.” 
 
 If, after four years of detention, the Government is unable to determine if a detainee is either 
al Qaeda or Taliban, then it is reasonable to conclude that the detainee is neither.  Under this 
assumption, the data reveals that 40% of the detainees are not affiliated with al Qaeda and 18% 
percent of the detainees are not affiliated with either al Qaeda or the Taliban. 
  

3a Group Affiliations

Taliban
22%

other
1%

Al Qaeda
32%

Unidentified/
None alleged

10%
Al Qaeda 

OR Taliban
7%

Al Qaeda & 
Taliban

28%

Fig. 1
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 b. Nexus with the Identified Organization  
 
  The Government also describes each prisoner’s nexus to the respective organization: 
“fighter for;” “member of;” and “associated with.”  
The data explain that there are three main 
degrees of connection between the detainee and 
the organization with which he is connected.11  
Detainees are either: 
 
 
 1. “Fighters for” 
 2. “Members of” 
 3. “Associated with” 
   

Figure 2 illustrates that of the nexus 
type for all the prisoners, regardless of the 
group to which they are “connected,” by far 
the greatest number of prisoners are identified only as being “associated with” one group or 
another.  A much smaller percentage – 30% – is identified as “members of.” Only 8% are 
classified as “fighters for.” 

 
The definition of “fighters for” would seem to be obvious, while definitions of “members of” 

and “associated with” are less clear and could justify a very broad level of attenuation.  According to 
the Government’s expert on al Qaeda membership, Evan Kohlman, simply being told that one had 
been selected as a member would qualify one as a member: 
 

Al-Qaeda leaders could dispatch one of their own — someone who is not top 
tier…to recruit someone and to tell them, I have been given a mandate to do 
this on behalf of senior al-Qaeda leaders… even though perhaps this 
individual has never sworn an official oath and this person has never been to 
an al-Quaeda training camp, nor have they actually met, say, Osama bin 
Ladin.12 

 
This expansive definition of membership in al Qaeda could thus be applied to anyone who 

the Government believed ever spoke to an al Qaeda member.  Even under this broad framework, the 
Government concluded that a full 60% of the detainees do not have even that minimum level of 
contact with an al Qaeda member. 

 

                                                 
11 While more than 95% of the summaries of the evidence used one of these three categories, approximately 

4% used other nexus descriptions.  Most notably, 2% used a "supported" descriptor which was re-categorized as 
“associated with.”  See Appendix C for a full account of re-categorizations of data. 

12 US vs. Pachir, Dkt. No., T113. 

Nexus Type for All

Fighter for
8%

Member
30%

Associated 
with
60%

None 
Alleged

2%

Fig. 2
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Membership in the Taliban is different and also not clearly defined.  According to the 
Government, one can be a conscripted (and therefore presumably unwilling) member of the Taliban 
and still be an enemy combatant. 

 
Figures 3 and 4 compare the nexus between enemy combatants with Al Qaeda and the 

Taliban.  In contrast to the “al Qaeda only” category, the “Taliban only” category shows that a 
significantly higher percentage of the prisoners are designated “members of” and “fighters for” with 
a reduced number being “associated with.” 

 
 Seventy eight percent of those prisoners who are identified as being both “al Qaeda and 
Taliban” are merely "associated with;" 19% are "members of;" and 3% are "fighters for."  (Fig. 5) 
When the Government cannot specifically identify a detainee as a member of one or the other, al 
Qaeda or the Taliban, the degree of connection attributed to such detainees appears tenuous. (Fig. 6) 
 

 The Government’s summary of evidence 

"Al Qaeda OR Taliban" Nexus Type

associated 
with
74%

fighter for
5%

member
21%

Fig. 6

"Al Qaeda & Taliban" Nexus Type

fighter for
3%

member
19%

associated 
with
78%

Fig. 5

Al Qaeda Nexus Type

associated 
with
57%

member
34%

fighter for
9%

Fig. 3 Taliban Nexus Type

associated 
with
36%

member
48%

fighter for
16%

Fig. 4
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3b: Hostile Acts Generally

No 
3b:hostile 

Act
55%

3b:Hostile 
Act

45%

Fig. 7

recognizes that more often than not members of the Taliban are not members of al Qaeda.  The 
Government categorizes as stand alone al Qaeda or stand alone Taliban more than 54% of the 
detainees, and only 28% of the detainees as members of both.  
 
 The data provides no explanation for the explicit distinction between those persons identified 
as being connected to “al Qaeda and the Taliban” as opposed to “al Qaeda or the Taliban”.  
[Emphasis supplied] 
  
 2. ¶ 3(b): The Government’s Findings on Detainees’ 3(b) Hostile Acts against the 

United States or Coalition Forces 
 

Although the Government’s public position is that these detainees are “the worst of the 
worst,” see supra note 2, the data demonstrates that the Government has already concluded that a 
majority of those who continue to be detained at Guantanamo have no history of any 3(b) hostile act 
against the United States or its allies. 

 
According to the Government, fewer than half of the detainees engaged in 3(b) hostile acts 

against the United States or any members of its coalition.  As figure 7 depicts, the Government has 
concluded that no more than 45% of the detainees have committed some 3(b) hostile act. 
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"Al Qaeda OR Taliban" 3b:Hostile 
Acts

3b:Hostile 
Act
29%

No 3b: 
hostile 

Act
71%

Fig. 8

 This is true even though the Government’s definition of a 3(b) hostile act is not demanding.  
As an example, the following was the evidence that the Government determined was sufficient to 
constitute a 3(b) hostile act: 

 
The detainee participated in military operations against the United States and 
its coalition partners. 
1. The detainee fled, along with others, when the United States forces 

bombed their camp. 
2. The detainee was captured in Pakistan, along with other Uigher 

fighters.13 
  

 Cross-analyzing the ¶3(a) and ¶3(b) data, 
individuals in some groups are less likely to have 
committed hostile acts than those in others.  In the 
group “al Qaeda or Taliban,” for example, 71% of the 
detainees have not been found to have committed any 
hostile act.  (See Fig. 8) 
 
 
 
 
 
 

 
 
 Of the “other” detainees in Figure 9, that is, the 18% whose 3(a) is either “Unidentified”, 
“None alleged”, “al Qaeda OR Taliban” or “other,” only 24% have been determined to have 
committed a 3(b) hostile act. (See Fig 10) 

 
                                                 

13 See CSRT Summary of Evidence available at the Seton Hall Law School library, Newark, NJ [Emphasis 
supplied]. 

3a Group Affiliations

Taliban
22%

Others
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Al Qaeda & 
Taliban

28%

Al Qaeda
32%

Fig. 9 Others ("Al Qaeda OR Taliban", Unidentified, 
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Fig. 10
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Al Qaeda "Associated with" 
3b:Hostile Acts

No 
3b:Hostile 

Act
72%

3b:Hostile 
Act
28%

Fig. 11

 Thus, the less clear the Government’s characterization of a detainee’s affiliation with a 
prohibited group is, the less likely the detainee is to have committed a hostile act.  This is notable 
because the percentage of detainees with whom the Government cannot clearly connect with a 
prohibited group is so large.14  
 
 The same pattern holds true when the degree of connection between the detainee and the 
affiliated group lessens.  Thirty-two percent of the detainees are stand alone al Qaeda.  Fifty 
seven percent of those detainees have a nexus to al Qaeda described as “associated with.”  Of 
those 57% whom are merely associated with al Qaeda, 72% of them have not committed 3(b) 
hostile acts. (See Fig. 3 and 11)  Thus, the data illustrates that not only are the majority of the al 
Qaeda detainees merely “associated with” al Qaeda, but the Government concludes that a 
substantial percentage of those detainees did not commit 3(b) hostile acts. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                 
14  See Fig 1: “3(a) Group Affiliations” supra, p. 7: the sum of  “al Qaeda OR Taliban” (7%); 

Unidentified/“None alleged” (10%); and “Other” (1%)  equals 18%.  This is the 18% that is represented as “Others” 
in Fig. 9. 
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III. THE GOVERNMENT’S EVIDENCE THAT THE DETAINEES ARE ENEMY 
COMBATANTS 

 
 The data permit at least some answers to two questions:  How was the evidence of their 
enemy combatant status obtained?  What evidence does the Government have as to the detainees 
commission of 3(b) violations?  
 
 A.  Sources of Detainees and Reliability of the Information about Them 
 

Figure 12 explains who captured the detainees.  Pakistan was the source of at least 36% of all 
detainees, and the Afghanistan Northern Alliance was the source of at least 11% more.  The 
pervasiveness of Pakistani involvement is made clear in Figure 13 which shows that of the 56% 
whose captor is identified, 66% of those detainees were captured by Pakistani Authorities or in 
Pakistan.  Thus, if 66% of the unknown 44% were derived from Pakistan, the total captured in 
Pakistan or by Pakistani Authorities is fully 66%. 

  
Since the Government presumably knows which detainees were captured by United States 

forces, it is safe to assume that those whose providence is not known were captured by some third 
party.  The conclusion to be drawn from the Government’s evidence is that 93% of the detainees 
were not apprehended by the United States.15  (See Fig. 12)  Hopefully, in assessing the enemy 
combatant status of such detainees, the Government appropriately addressed the reliability of 
information provided by those turning over detainees although the data provides no assurances that 
any proper safeguards against mistaken identification existed or were followed. 

 
 
 
 

                                                 
15 Presuming a fixed 7% of detainees were captured by US or coalition forces, the remaining detainees 

whose captor is unknown can be extrapolated to 68% “Pakistani Authorities or in Pakistan”, 21% “Northern 
Alliance/Afghan Authorities”, and 4% “other.” 
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The United States promised (and apparently paid) large sums of money for the capture of 

persons identified as enemy combatants in Afghanistan and Pakistan.  One representative flyer, 
distributed in Afghanistan, states: 
 

Get wealth and power beyond your dreams....You can receive millions of 
dollars helping the anti-Taliban forces catch al-Qaida and Taliban murders.  
This is enough money to take care of your family, your village, your tribe for 
the rest of your life.  Pay for livestock and doctors and school books and 
housing for all your people.16 

 
Bounty hunters or reward-seekers handed people over to American or Northern Alliance 

soldiers in the field, often soon after disappearing;17 as a result, there was little opportunity on the 
field to verify the story of an individual who presented the detainee in response to the bounty award. 
 Where that story constitutes the sole basis for an individual’s detention in Guantanamo, there would 
be little ability either for the Government to corroborate or a detainee to refute such an allegation. 
 
 As shall be seen in consideration of the Uighers, the Government has found detainees to be 
enemy combatants based upon the information provided by the bounty hunters.  As to the Uighers, at 
least, there is no doubt that bounties were paid for the capture and detainment of individuals who 
were not enemy combatants.18  The Uigher have yet to be released. 
 

The evidence satisfactory to the Government for some of the detainees is formidable.  For 
this group, the Government’s evidence portrays a detainee as a powerful, dangerous and 
knowledgeable man who enjoyed positions of considerable power within the prohibited 
organizations.  The evidence against them is concrete and plausible.  The evidence provided for most 
of the detainees, however, is far less impressive.   
 
 The summaries of evidence against a small number of detainees indicate that some of the 
prisoners played important roles in al Qaeda.  This evidence, on its face, seems reliable.  For 
instance, the Government found that 11% of the detainees met with Bin Laden. Other examples 
include: 
 

 A detainee who is alleged to have driven a rocket launcher to combat against 
the Northern Alliance. 

 A detainee  who held  a high ranking position in the Taliban and who tortured, 
                                                 

16     See Infra., Appendix A. 
17 See, e.g. Mahler, Jonathan, The Bush Administration versus Salim Hamdan (2006, Jan. 8), New York 

Times, p. 44. 
18   White, Josh and Robin Wright. Detainee Cleared for Release Is in Limbo at Guantanamo. (2005, 

December 15),Washington Post, p. A09. 
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maimed, and murdered Afghani nationals who were being held in Taliban jails 
 A detainee who was present and participated in al Qaeda meetings discussing 

the September 11th attacks before they occurred. 
 A detainee who produced al Qaeda propaganda, including the video 

commemorating the USS Cole attack. 
 A detainee who was a senior al Qaeda lieutenant. 
 11 detainees who swore an oath to Osama Bin Laden.   

 
The previous examples are atypical of the CSRT summaries.  There are only a very few 

individuals who are actively engaged in any activities for al Qaeda and for the Taliban. 
 

The 11 detainees who swore an oath to Osama Bin Laden are only a tiny fraction of the total 
number of the detainees at Guantanamo. 

 
The Taliban is a different story. 
 
The Taliban was a religious state which demanded the most extreme compliance of all of its 

citizens and as such controlled all aspects of their lives through pervasive Governmental and 
religious operation.19  Under Mullah Omar, there were 11 governors and various ministers who dealt 
with such various issues as permission for journalists to travel, over-seeing the dealings between the 
Taliban and NGOs for UN aid projects and the like.20  By 1997, all international “aid projects had to 
receive clearance not just from the relevant ministry, but also from the ministries of Interior, Public 
Health, Police, and the Department of the Promotion of Virtue and Prevention of Vice.”21  There was 
a Health Minister, Governor of the State Bank, an Attorney General, an Education Minister, and an 
Anti-Drug Control Force.22  Each city had a mayor, chief of police, and senior administrators.23   
 

None of these individuals are at Guantanamo Bay.  
 
The Taliban detainees seem to be people not responsible for actually running the country.  

Many of the detainees held at Guantanamo were involved with the Taliban unwillingly as conscripts 
or otherwise. 

 
General conscription was the rule, not the exception, in Taliban controlled Afghanistan.24  

“All the warlords had used boy soldiers, some as young as 12 years old, and many were orphans 
with no hope of having a family, or education, or a job, except soldiering.”25 

 

                                                 
19  See generally Rashid, A. (2001). Taliban. Yale University Press. 
20  See Id., p. 99. 
21  See Id., p. 114. 
22  See generally Rashid, A. (2001). Taliban. Yale University Press. 
23  Id. 
24  See Id., p100. 
25  See Id., p109. 
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 Just as strong evidence proves much, weak evidence suggests more.  Examples of evidence 
that the Government cited as proof that the detainees were enemy combatants includes the 
following:  
 

 Associations with unnamed and unidentified individuals and/or organizations; 
 Associations with organizations, the members of which would be allowed into the 

United States by the Department of Homeland Security; 
 Possession of rifles; 
 Use of a guest house; 
 Possession of Casio watches; and 
 Wearing of olive drab clothing. 

 
The following is an example of the entire record for a detainee who was conscripted into the 

Taliban: 
 

a. Detainee is associated with the Taliban 
i. The detainee indicates that he was conscripted into the 

Taliban. 
b. Detainee engaged in hostilities against the US or its coalition 

partners. 
i. The detainee admits he was a cook’s assistant for Taliban 

forces in Narim, Afghanistan under the command of Haji 
Mullah Baki. 

ii. Detainee fled from Narim to Kabul during the Northern 
Alliance attack and surrendered to the Northern Alliance.26 

 
All declassified information supports the conclusion that this detainee remains at 

Guantanamo Bay to this date. 
 

Other detainees have been classified as enemy combatants because of their association with 
unnamed individuals.  A typical example of such evidence is the following: 

 
The detainee is associated with forces that are engaged in hostilities 
against the United States and its coalition partners: 

1) The detainee voluntarily traveled from Saudi Arabia to 
Afghanistan in November 2001. 

2) The detainee traveled and shared hotel rooms with an 
Afghani. 

3) The Afghani the detainee traveled with is a member of the 
Taliban Government. 

4) The detainee was captured on 10 December 2001 on the 

                                                 
26 See CSRT Summary of Evidence available at the Seton Hall Law School library, Newark, NJ. 
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border of Pakistan and Afghanistan.27 
 

Some of these detainees were found to be enemy combatants based on their association with 
identified organizations which themselves are not proscribed by the Department of Homeland 
Security from entering the United States.  In analyzing the charges against the detainees, the 
Combatant Status Review Board identified 72 organizations that are used to evidence links between 
the detainees and al Qaeda or the Taliban. 
 

These 72 organizations were compared to the list of Foreign Terrorist Organizations in the 
Terrorist Organization Reference Guide of the U.S. Department of Homeland Security, U.S. 
Customs and Border Protection and the Office of Border Patrol. This Reference Guide was 
published in January of 2004 which was the same year in which the charges were filed against the 
detainees.28 According to the Reference Guide, the purpose of the list is Ato provide the Field with a 
‘Who=s Who’ in terrorism.”29 Those 74 foreign terrorist organizations are classified in two groups: 
36 Adesignated foreign terrorist organizations,@ as designated by the Secretary of State, and 38 Aother 
terrorist groups,@ compiled from other sources. 
 

Comparing the Combatant Status Review Board=s list of 72 organizations that evidence the 
detainee’s link to al Qaeda and/or the Taliban, only 22% of those organizations are included in the 
Terrorist Organization Reference Guide. Further, the Reference Guide describes each organization, 
quantifies its strength, locations or areas of operation, and sources of external aid. Based on these 
descriptions of the organizations, only 11% of all organizations listed by the Combatant Status 
Review Board as proof of links to al Qaeda or the Taliban are identified as having any links to 
Qaeda or the Taliban in the Terrorist Organization Reference Guide.  
 

Only 8% of the organizations identified by the Combatant Status Review Board even target 
U.S. interests abroad. 

                                                 
27 See CSRT Summary of Evidence available at the Seton Hall Law School library, Newark, NJ. 
28 Terrorist Organization Reference Guide.  Retrieved February 6, 2006 from 

http://www.mipt.org/pdf/TerroristOrganizationReferenceGuide.pdf 
29  It continues: “The main players and organizations are identified so the CBP [Customs and Border 

Protection] Officer and BP [Border Protection] Agent can associate what terror groups are from what countries, in 
order to better screen and identify potential terrorists.@ Unlike the many other compilations of terrorist organizations 
published by the Government since 9/11, including the list of the Office of Foreign Asset Control (OFAC) used to 
monitor or block international funds transfers to suspected and known terrorist organizations and their supporters, 
the Terrorist Organization Reference Guide identifies the 74 Amain players and organizations@ in terrorism.  
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Overall - references to rifle, AK-47 or 
Kalashnikov

No 
reference

61%

Contains 
reference

39%

Fig. 14

 
 

 The evidence against 39% of the 
detainees rests in part upon the possession of a 
Kalashnikov rifle.  
 

Possession of a rifle in Afghanistan does 
not distinguish a peaceful civilian from any 
terrorist. The Kalashnikov culture permeates 
both Afghanistan and Pakistan.30   
 
 
 
 
 
 
 

Our economy has been suffering and continues to suffer because of the 
situation in Afghanistan. Rampant terrorism as well as the culture of drugs and 
guns – that we call the "Kalashnikov Culture" – tearing apart our social and 
political fabric – was also a direct legacy of the protracted conflict in 
Afghanistan.31 

  
  This is recognized not merely by the Pakistani Foreign minister but by American college 
students touring Afghanistan. “There is a big Kalashnikov-rifle culture in Afghanistan: …I was 
somewhat bemused when I walked into a restaurant this afternoon to find Kalashnikovs hanging in 
the place of coats on the rack near the entrance, ….”32 

                                                 
30 Afghanistan is also the world's center for unaccounted weapons; thus, there is no exact count on the 

number of weapons in circulation. Arms experts have estimated that here are at least 10 million small arms in the 
country. The arms flow has included Soviet weapons funneled into the country during the 1979 invasion, arms from 
Pakistan supplied to the Taliban, and arms from Tajikistan that equipped the Northern Alliance.  NEA's Statements 
on Afghanistan and the Taliban.  Retrieved February 6, 2006 from 
http://neahin.org/programs/schoolsafety/september11/materials/nmneapos htm.  

31 Pakistan Mission to the United Nations, New York.  Retrieved February 6, 2006 from 
http://www.un.int/pakistan/12011220.html.  

32 Hall, B. (2002 Nov.-Dec.) Letters from Afghanistan.  Duke Magazine.  Retrieved February 6, 2006, from 
www.dukemagazine.duke.edu/dukemag/issues/111202/afghan1 html. 
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Guest & Safe House

neither 
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Fig. 15

The Government treats the presence at a “guest house” as e evidence of being an enemy  
combatant. The evidence against 27% of the detainees included their residences while traveling 
through Afghanistan and Pakistan. 

 
   Stopping at such facilities is common 

for all people traveling in the area.  In the 
region, the term guest house refers simply to a 
form of travel accommodation.33   Numerous 
travel and tourism agencies, such as Worldview 
Tours, South Travels, and Adventure Travel 
include overnight stays at local guest houses and 
rest houses on their tour package itineraries and 
lists of accommodations, which are marketed to 
western tourists.34 Guesthouses and rest houses 
typically offer budget rates and breakfast   
American travel agents advise American tourists 
to expect to stay in guest houses in either  
country.   

 
 In a handful of cases the detainee’s possession of a Casio watch or the wearing olive drab 
clothing is cited as evidence that the detainee is an enemy combatant.  No basis is given to explain 
why such evidence makes the detainee an enemy combatant. 
  

                                                 
33 A June 7, 2005 article in Business Week referenced an Afghani woman named Mahboba who hopes to 

open a chain of women=s guest houses, gaining assistance from participation in a program sponsored by the Business 
Council for Peace. In an article published September 25, 2005, New York Times travel reporter, Paul Tough, 
described the guest houses that he and his girlfriend stayed in while he explored the budding tourism industry in 
Afghanistan.  Perman, Staci. Aiding Afghanistan with Style. (2005, June 7). Business Week Online. Retrieved 
January 11, 2006 from http://www.businessweek.com/smallbiz/content/jun2005/sb2005067_5111_sb013.htm.  
Tough, Paul. The Reawakening. (2005, September 25). New York Times. 

34 See, Services Along the Silk Road: Accommodations. Retrieved January 10, 2006, from 
http://worldviewtours.com/service/accomodation.htm; Adventure Travel Trek and Tour Operators. Retrieved 
January 10, 2006 from http://www.adventure-touroperator.com/main html; Adventure Holiday in Pakistan: Budget 
Hotels and Guesthouses. Retrieved January 10, 2006, from http://www.southtravels.com/asia/pakistan/index html 
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IV.  CONTINUED DETENTION OF NON-COMBATANTS 
 

The most well recognized group of individuals who were held to be enemy combatants and 
for whom summaries of evidence are available are the Uighers35 These individuals are now 
recognized to be Chinese Muslims who fled persecution in China to neighboring countries.  The 
detainees then fled to Pakistan when Afghanistan came under attack by the United States after 
September 11, 2001. The Uighers were arrested in Pakistan and turned over to the United States.   

 
At least two dozen Uighurs found in Afghanistan and Pakistan has been detained in 

Guantanamo Bay, Cuba.  The Government originally determined that these men were enemy 
combatants, just as the Government so determined for all of the other detainees.  The Government 
has now decided that many of the Uighur detainees in Guantanamo Bay are not enemy combatants 
and should no longer be detained.   They have not yet been released. 

 
The Government has publicly conceded that many of the Uighers were wrongly found to be 

enemy combatants. The question is how many more of the detainees were wrongly found to be 
enemy combatants.  The evidence that satisfied the Government that the Uighers were enemy 
combatants parallel’s the evidence against the other detainees --but the evidence against the Uighers 
is actually sometimes stronger.  

 
The Uigher evidence parallels the evidence against the other detainees in that they were:  

1. Muslims, 
2. in Afghanistan,  
3. associated with unidentified individuals and/or groups 
4. possessed Kalishnikov  rifles  
5. stayed in guest houses 
6. captured in Pakistan  
7. by bounty hunters.  
 

 If such evidence is deemed insufficient to detain these persons as enemy combatants, the data 
analyzed by this Report would suggest that many other detainees should likewise not be classified as 
enemy combatants.   
 

CONCLUSION 
                                                 

35 Uighurs, a Turkic ethnic minority of 8 to 12 million people primarily located in the northwestern region 
of China and in some parts of Kyrgyzstan and Kazakhstan, face political and religious oppression at the hands of the 
Chinese Government.   The Congressional Human Rights Caucus of the United States House of Representatives has 
received several briefings on these issues, including the information that the People=s Republic of China Acontinues 
to brutally suppress any peaceful political, religious, and cultural activities of Uighurs, and enforce a birth control 
policy that compels minority Uighur women to undergo forced abortions and sterilizations.@ (United States 
Commission on International Religious Freedom, World Uighur Network)  In response to oppression by the Chinese 
Government, many Uighurs flee to surrounding countries such as Afghanistan and Pakistan.  Wright, Robin. Chinese 
Detainees are Men Without a Country. (2005, August 24) Washington Post, p. A01. 
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 The detainees have been afforded no meaningful opportunity to test the Government’s 
evidence against them.  They remain incarcerated. 
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APPENDIX A 
 
 

 

 

Image from http://www.psywar.org/apddetailsdb.php?detail=2002NC02  

"Dear countrymen: The al Qaeda terrorists are our enemy. They are the enemy of your independence and 
freedom. Come on. Let us find their most secret hiding places. Search them out and inform the intelligence 
service of the province and get the big prize." (taken from AP article, http://afgha.com/?af=article&sid=12975 
 
 “The reward, about $4,285, would be paid to any citizen who aided in the capture of Taliban 
or al-Qaida fighters.”  
Text on the back of the imitation banknote is "Dear countrymen: The al-Qaida terrorists are 
our enemy. They are the enemy of your independence and freedom. Come on. Let us find their 
most secret hiding places. Search them out and inform the intelligence service of the province 
and get the big prize." 
  
http://www.psywarrior.com/Herbafghan02.html  
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Image from http://www.psywar.org/apddetailsdb.php?detail=2002AFD029P  
AFD29p—leaflet code.  This leaflet shows an unnamed Taliban leader 
(http://www.psywarrior.com/Herbafghan02.html)  

REWARD FOR INFORMATION LEADING TO THE WHEREABOUTS OR CAPTURE OF TALIBAN AND AL QAEDA 
LEADERSHIP. 

Translation: http://www.psywarrior.com/afghanleaf15.html   
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Afghanistan Leaflets 

    

TF11-RP09-1 

FRONT 

"Get wealth and power beyond your dreams. Help the Anti-Taliban Forces rid Afghanistan of murderers and 
terrorists" 

BACK 

TEXT ONLY 

"You can receive millions of dollars for helping the Anti-Taliban Force catch Al-Qaida and Taliban murderers. 
This is enough money to take care of your family, your village, your tribe for the rest of your life. Pay for livestock 
and doctors and school books and housing for all your people."  

 

From http://www.psywarrior.com/afghanleaf40.html 
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APPENDIX B 
 

Afghanistan Support Committee 
al Birr Foundation 
Al Haramain 
Al Ighatha 
Al Irata 
Al Nashiri 
Al Wa'ad 
Al Wafa 
Al-Gama'a al-islamiyya 
Algerian Armed Islamic Group 
Algerian resistance group 
al-Haramayn 
Al-Igatha Al-Islamiya, Int'ntl Islamic Relief Org 
Al-Islah Reform Party in Yemen 
Al-Itiihad al Islami (AIAI) 
Ariana Airlines 
Armed Islamic Group of Algeria 
Bahrain Defense Organization 
Chechen rebels 
Dawa wa Irshad 
East Turkish Islamic Movement 
Egyptian Islamic Jihad (EIJ) 
Extremist organization linked to Al Qaeda 
Fiyadan Islam 
Hamas (Islamic Resistance Front) 
Harakat-e-Mulavi 
HIG 
Hizballah 
International Islamic Relief Organization (IIRO) 
Iraqi National Congress (INC) 
Islamic Group Nahzat-Islami 
Islamic Movement of Tajikistan 
Islamic Movement of Uzbekistan 
Islamic Salvation Front 
Itihad Islami 
JABRI, Wai Al 
Jaish-e-mohammad 
Jama'at al Tablighi 
Jamaat ud Dawa il al Quran al Sunnat (JDQ) 
Jamat al Taligh 
Jamiat Al lslamiya 
Jemaah Ilamiah Mquatilah 
Jihadist 
Karim Explosive Cell 
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Kuwaiti Joint Relief Committee 
Lajanat Dawa Islamiya (LDI) 
Lash ar-e-tayyiba 
Lashkar-e-Tayyiba(LT) 
LIFG 
Maktab al Khidman 
Mujahadin 
Mujahedin Brigade in Bosnia 
Mulahadin 
Muslims in Sink'Iang Province of China 
Nahzat-Islami 
Pacha Khan 
Revival of Islamic Heritage Society 
Salafist group for call and combat 
Sami Essid Network 
Samoud 
Sanabal Charitable Committee 
Sharqawi Abdu Ali al-Hajj 
small mudafah in Kandahar 
Takfir Seven 
Takvir Ve Hijra (TVH) 
Talibari 
Tarik Nafaz Shariati Muhammedi Molakan 
Danija 
Tunisian  Combat Group 
Tunisian terrorists 
Turkish radical religious groups 
Uighers 
World Assembly of Muslim Youth 
yemeni mujahid 
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APPENDIX C 
 

"Captured by Whom" Notes 
 
“other” includes “Bosnian Authorities”, “Foreign Government”, “Gambia”, “Iranian Authorities”, “Local Pashtun 
tribe”, “natural elders of Andokhoy City” and “United Islamic Front for the Salvation of Afghanis” 
 
“Pakistani Authorities” includes “Pakistani Greentown” 
 
 
"Where Captured" Notes 
 
“Afghanistan” includes “Mazar-e Sharif” and “Tora Bora” 
 
“other” includes “Bosnia”, “fleeing from Shkin firebase”, “Gambia”, “home of al Qaeda financier”, “home of 
suspected HIG commander”, “Iran”, “Kashmir”, “Libyan guesthouse”, “Samoud's compound”, “UK, Gambia” and 
“while being treated for leg wound” 
 
 
"Affiliation" Notes 
 
al Qaeda includes “al Qaeda or its network” 
 
al Qaeda & Taliban includes “al Qaeda member taliban associate”, “al Qaeda/Taliban”, “member of al Qaeda & 
associated with Taliban”, “member of Taliban and/or associated w/ al Qaeda”, “Taliban and/or al Qaeda”, “Taliban 
Fighter and al Qaeda Member” and “taliban member al Qaeda associate” 
 
“other” includes “HIG” and  “Uigher” 
 
Unidentified includes “al Qaeda affiliated group”, “enemy combatant”, “forces allied with al Qaeda and Taliban”, 
“forces engaged in hostilities against US”, “organization associated w/ and supported al Qaeda”, “terrorist”, 
“terrorist organization”, “terrorist organization tied to al Qaeda”, “terrorist organization supported by al Qaeda” and 
“various NGOs with al Qaeda & Taliban connections” 
 
 
"Nexus" Notes 
 
“associated with” includes “affiliated”, “material support”, “supported” and “supporter” 
 
“fighter” for includes “supported and fought for” 
 
“member” includes “member and participated in hostile acts”, “member of or associated with”, “member or ally”, 
“operative”, “part of or supported” and “worked for” 
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UNITED STATES OF AMERICA 

 
v. 
 

SALIM AHMED HAMDAN 
 

 
Defense Reply Brief Regarding Legislative 

History 
 
 

24 August 2007 

 
 
 
1. Overview: The Military Commissions Act of 2006 ("MCA") limits the jurisdiction of 

this Commission to "unlawful enemy combatants," 10 U.S.C. § 948(a), and makes a finding by a 

Combatant Status Review Tribunal ("CSRT") that an individual is an "unlawful enemy 

combatant" dispositive for purposes of establishing Commission jurisdiction.  However, the 

CSRT to which Mr. Hamdan was subjected in October 2004 only found him to be an "enemy 

combatant," not an "unlawful enemy combatant."  As correctly noted by this Commission, "[t]he 

CSRT was not charged with determining, and therefore did not determine that the accused is an 

'alien unlawful enemy combatant.'"  Corrected Order (4 June 2007) at 2.  Indeed, when Mr. 

Hamdan's CSRT was held, the purpose of CSRTs was to satisfy the requirements of the Supreme 

Court's Hamdi and Rasul decisions of June 2004,1 which required that some process be afforded 

detainees to allow them to challenge the legitimacy of their detention as enemy combatants.  

Thus, "[t]he 2004 CSRT determination that the accused is an 'enemy combatant' was made for 

the purposes of determining whether or not he was properly detained, and not for the purpose of 

determining whether he was subject to trial by Military Commission."  Corrected Order (4 June 

2007) at 3.  The Government does not challenge the veracity of these findings by the 

Commission.  Nevertheless, in its Response to the Court's Request for Briefing on Legislative 

History ("Gov't Leg. History Br."), as in its original briefing, the prosecution attempts to pound a 

                                                 
1 Hamdi v. Rumsfeld, 542 U.S. 507 (2004); Rasul v. Bush, 542 U.S. 466 (2004). 
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square peg into a round hole by arguing that Congress intended a finding of enemy combatancy 

by a past CSRT to be the equivalent of a finding of "unlawful" combatancy as required by the 

MCA and by international law to support the jurisdiction of a Military Commission.  But nothing 

in the prosecution's submission on legislative history remotely supports that contention.  Instead, 

as with its Orwellian argument that "Congress intended 'unlawful enemy combatant' to be 

broader than 'enemy combatant,'" Gov't Leg. History Br. at 7, its characterizations of the 

legislative record are strained, unpersuasive, and do not change the import of the MCA's plain 

language and drafting history.   

2. Law and Argument: 

A. The MCA's Reference to CSRTs Conducted "Before" the MCA Does Not 
Amount to a Statutory Directive to Reinterpret Past CSRT Findings 

The prosecution's first argument avoids legislative history altogether, focusing instead on 

statutory construction, specifically, the use of the word "before" in MCA provisions that 

(1) define an unlawful enemy combatant (§ 948a(1)(A)(ii)), and (2) address how the 

determination of unlawful enemy combatant status is to be made (§ 948d(c)).  But both of those 

provisions expressly require a finding of unlawful enemy combatant status, and the fact that they 

leave open the possibility that such a finding could occur "before" the date of enactment of the 

MCA does not at all demonstrate that a finding of "enemy combatant" by a historical CSRT is 

the equivalent of a finding of "unlawful enemy combatant" required by both of those provisions.2   

Moreover, the prosecution's argument is undercut by the very reasoning it provides.  The 

                                                 
2 In early September 2006, the President announced that certain high value detainees had recently been transferred to 
Guantanamo and that the passage of the MCA was important to allow for their prosecution.  Thus, at the time the 
MCA was under consideration in Congress, it was entirely possible that CSRTs yet to be held for these high value 
detainees (not to mention CSRTs for other individuals who might be taken into custody at some future point) would 
addressed the lawfulness issue, and that such findings might actually predate the enactment of the MCA.  Thus, 
there is no logical necessity for the word "before" as used in the statute to be taken as a congressional endorsement 
of the adequacy of the historical CSRTs in establishing commission jurisdiction.  
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prosecution contends that the MCA demonstrates "Congress's knowledge and ratification of the 

existing CSRT rules" because, "[i]n sharp contrast to the DTA," Congress did not expressly 

require, in the MCA, any further modifications to the CSRT process.  Gov't Leg. History Br. at 2.  

However, as pointed out in the Defense's submission, Mr. Hamdan's CSRT occurred well before 

the passage of the DTA, under CSRT procedures disapproved of by Congress and subsequently 

altered as a result of the DTA.  Thus, even if the prosecution were correct that the MCA ratified 

"existing CSRT rules," Gov't Leg. History Br. at 2, it plainly did not ratify Mr. Hamdan's CSRT.  

See Def. Leg History Br. at 5-6.  Furthermore, the ratification of CSRT rules (as modified by the 

DTA) does not necessarily mean that every CSRT has, as a matter of actual fact, either 

investigated or made the jurisdictionally relevant finding of unlawfulness.  It is undisputed that 

Mr. Hamdan's did not. 

B. The Government's Argument Based on the Alternative Definition Set Forth 
in § 948a(1)(A)(i) Adds Nothing New, and Fails for Reasons Previously 
Identified by This Commission. 

The prosecution then recycles another argument presented in its prior briefing, one based 

on the alternative definition of unlawful enemy combatant set forth in subpart (i) of the 

definitional statute (10 U.S.C. § 948a(1)(A)) rather than in subpart (ii) dealing with CSRT 

determinations.3  This argument employs a cut-and-paste theory of jurisdiction and statutory 

construction, maintaining that Congress, based on the President's determination of February 

                                                 
3 For reference, 10 U.S.C. § 948a(1)(A) provides: 
 

(1) UNLAWFUL ENEMY COMBATANT.—(A) The term “unlawful enemy combatant” means— 

 (i) a person who has engaged in hostilities or who has purposefully and materially 
supported hostilities against the United States or its co-belligerents who is not a lawful enemy 
combatant (including a person who is part of the Taliban, al Qaeda, or associated forces); or 

 (ii) a person who, before, on, or after the date of the enactment of the Military 
Commissions Act of 2006, has been determined to be an unlawful enemy combatant by a 
Combatant Status Review Tribunal or another competent tribunal established under the authority 
of the President or the Secretary of Defense. 
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2002, statutorily decreed "that any person 'who is part of the Taliban, al Qaeda, or associated 

forces' is an 'unlawful enemy combatant.'"  Gov't Leg. History Br. at 2.  This sweeping 

proposition, combined with the finding of the October 2004 CSRT that Mr. Hamdan is an 

"enemy combatant," allegedly results in a conclusion that the CSRT found him to be an 

"unlawful enemy combatant."   

But this argument has already been considered and rejected by this Commission: 

4. The President's determination, carefully read, was that members of the 
Taliban were unlawful combatants, and that the Geneva Conventions do not 
apply to al Qaeda because al Qaeda "is not a High Contracting Party to 
Geneva."  Thus, with respect to Mr. Hamdan, who the CSRT found to be a 
member of al-Qaeda, the President's determination of unlawful combatancy 
does not strictly apply.  Further, the President's determination…did not 
represent an individualized determination that this accused actually supported 
or engaged in hostilities. 

 
Corrected Order (4 June 2007) at 3.  Thus, the effort by the Government to establish jurisdiction 

based in subpart (i) founders on the failure of the Government to show "that this accused actually 

supported or engaged in hostilities."  Id.   

The few fragments of legislative history deployed by the prosecution to support their 

argument here (as throughout the brief) are completely generic and utterly non-specific with 

regard to historical CSRT findings.  For example, the quotation by Senator Sessions of a 

comment by former Attorney General William Barr, Gov't Leg. History Br. at 3, boils down to 

the statement that "the President has determined that neither al-Qaeda nor Taliban forces 

qualified under the Treaty."  See Gov't Leg. History Br. at 3.  This apparently relates to the 

general question of whether the Third Geneva Convention ("GPW") applies to the detainees, not 

to whether Congress was declaring by statute that past CSRT findings were being reinterpreted 
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to stand for a proposition that those panels never addressed.4  Likewise, the statement from Rep. 

Sensenbrenner that "[t]he bill creates a fair and orderly process to detain and prosecute al Qaeda 

members" sheds no light at all on congressional intent regarding past CSRT determinations.  It 

certainly does not amount to a statement that a historical finding of "enemy combatancy" is the 

equivalent of a finding of "unlawful enemy combatancy." 

C. Whether or Not CSRTs Could Satisfy the Requirements of GPW Article 5, 
Mr. Hamdan's CSRT Was Not an Article 5 Hearing 

The prosecution also argues that because some members of Congress believed that 

CSRTs would satisfy the requirements of an Article 5 hearing under the GPW, all past CSRTs 

must be deemed to have made a determination regarding the lawfulness issue.  Gov't Leg. 

History Br. at 4-7.  This argument is deeply flawed for multiple reasons. 

First, as a matter of simple logic, just because a tribunal is constituted in a way that 

satisfies the minimal requirements for an Article 5 hearing, it does not necessarily follow that it 

has or will engaged in an Article 5 inquiry.  An Article 5 tribunal inquires into whether a 

detainee falls into one of the categories of protected persons – prisoners of war ("POWS") – 

listed in GPW Article 4.  Mr. Hamdan's CSRT was not convened to conduct, and therefore did 

not conduct, any such inquiry.  Rather, as this Commission has already noted, the purpose of Mr. 

Hamdan's CSRT was simply to assess whether he was properly detained as an enemy combatant.   

In fact, Mr. Hamdan has never had an Article 5 hearing, and any suggestion to the 

contrary would be a gross mischaracterization of the record.  From the very beginning of 

Mr. Hamdan's habeas action in federal court in April 2004, the Government has vigorously 

resisted Mr. Hamdan's argument that he is entitled to an Article 5 hearing.  Both the Military 

                                                 
4 In any event, to the extent that it is an assertion that the GPW does not apply, it is flatly wrong, as the U.S. 
Supreme Court in Hamdan v. Rumsfeld has confirmed that, at the very least, Common Article 3 applies.  126 S. Ct. 
2749 (2006).   
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Judge in this Commission proceeding and the District Court Judge in Mr. Hamdan's habeas case 

have noted that Mr. Hamdan has not received an Article 5 hearing.  See Corrected Order at 4 (4 

June 2007) (stating that Mr. Hamdan may be entitled to the protections afforded to a POW, or he 

may have some other status); Hamdan v. Rumsfeld, 344 F. Supp. 2d 152, 165 (D.D.C. 2004) 

("[I]t is at least a matter of some doubt as to whether or not Hamdan is entitled to the protections 

of the Third Geneva Convention as a prisoner of war and that accordingly he must be given those 

protections unless and until the ‘competent tribunal' referred to in Article 5 concludes 

otherwise."), rev'd, 415 F.3d 33 (D.C. Cir. 2005), rev'd, 126 S. Ct. 2749 (2006).  Thus, the 

prosecution's argument that CSRTs would be competent to make status determinations is 

irrelevant.  As a matter of actual fact, the only status determinations that the CSRTs made were 

not the determination required by the MCA to establish commission jurisdiction. 

Furthermore, as discussed above and in Mr. Hamdan's supplemental brief, if Congress 

intended to ratify CSRT procedures in the MCA, such ratification would extend only to the 

CSRT procedures adopted after Congress passed the DTA.  This is apparent from the passage 

that the prosecution quotes at page 5 of its supplemental brief.  In that passage, recording 

comments at a Senate committee hearing months before the President even introduced the MCA, 

Senator Graham explicitly refers to "a CSRT procedure that Senator Levin and myself and others 

worked on. . . .  [I]t's gotten better over time. . . .  Now, we did something unprecedented, [in] the 

Detainee Treatment Act. . . .  [W]e put in place the CSRT…procedure that would comply with 

Geneva Convention status determination/competent tribunal standards . . . ."  Hrgs. Before the 

Sen. Comm. on Armed Servs., Military Commissions in Light of the Supreme Court Decision in 

Hamdan v. Rumsfeld, S. Hrg. 109-881, at 62-63 (July 13, 2006); Gov't Leg. History Br. at 5.  

Thus, Senator Graham expressly distinguished between CSRT procedures before and after the 
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DTA and stated his approval of the latter, not the former. 

D. "Unlawful Enemy Combatant" Is Not and Cannot Be Broader Than 
"Enemy Combatant" and the Expansion Noted by the Prosecution Did Not 
Relate to the Distinction Between the Terms 

Finally, the prosecution contends that "Congress intended 'unlawful enemy combatant' to 

be broader than ‘enemy combatant.'"  Gov't Leg. History Br. at 7.  This argument perfectly 

illustrates the kind of inverted logic and disregard for plain meaning that the prosecution is 

urging the Commission to accept.  The argument is obviously incorrect, and should be rejected 

out of hand.  The MCA itself identifies two categories of enemy combatants:  "unlawful enemy 

combatant" and "lawful enemy combatant."  See 10 U.S.C. § 948a(1), (2).  Thus, under the 

MCA, an enemy combatant can be either lawful or unlawful.  Id.  Plainly then, the category 

"enemy combatant" is broader than the category "unlawful enemy combatant," because the 

category "enemy combatant" includes both unlawful and lawful enemy combatants. 

Further, the supposed expansion the prosecution describes from the introduced-but-not-

passed S. 3614 to the definition of "unlawful enemy combatant" in MCA, Gov't Leg. History Br. 

at 7-8, does not relate at all to congressional intent concerning historical CSRT findings.  Rather, 

the so-called "expansion" that Senator Warner referred to relates to the addition of subpart (i) 10 

U.S.C. § 948a(1)(A) – relating to "a person who has engaged in hostilities" but "who is not a 

lawful enemy combatant" – which had no counterpart in S. 3614.   

The real significance of S. 3614 is that, like H.R. 6054 (discussed in the Defense's 

supplemental brief at 2-4), it contained language that would have made the "enemy combatancy" 

findings of the historical CSRTs adequate to establish military commission jurisdiction, but that 

language was rejected by Congress and not included in the MCA as ultimately enacted.  Thus, 

this provides strong additional evidence that Congress considered, but ultimately rejected, 

equating a mere "enemy combatancy" finding with the kind of finding necessary to support 
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commission jurisdiction.  In other words, "Congress' rejection of the very language that would 

have achieved the result the Government urges here weighs heavily against the Government's 

interpretation."  Hamdan, 126 S. Ct. at 2766.   

In the end, the Government has unearthed nothing in the legislative history to even 

remotely call into question the accuracy of the Commission's finding that: 

2. The CSRT finding was made using a different standard than the one 
the MCA establishes for determining unlawful enemy combatant status.  The 
definition of "enemy combatant" used by the 2004 CSRT is less exacting than 
the definition of "unlawful combatant" prescribed in the MCA.  The CSRT 
could have found a civilian not taking active part in hostilities, but "part of" or 
"supporting" Taliban or al Qaeda forces that were engaged in hostilities to be 
an "enemy combatant."  Yet the MCA limits this Court's jurisdiction to those 
who actually "engaged in hostilities or who. . . purposefully and materially 
supported hostilities."  The CSRT did not apply this definition, and its finding 
therefore does not support the jurisdiction of this Tribunal. 

 
Corrected Order (4 June 2007) at 3.5  For this reason, the Government's motion for 

reconsideration should be denied.  

                                                 
5 The Commission's observation about the "less exacting" standard used by the CSRTs is fully borne out by 
empirical research on over 500 CSRTs based on data released by the Government.  A report issued by Seton Hall 
Professor of Law Mark Denbeaux in February 2006 indicated that the majority (55%) of the 517 detainees whose 
CSRT records were analyzed had no hostile act listed as a basis for their detention: "Fifty-five percent (55%) of the 
detainees [held at Guantanamo as enemy combatants] are not determined to have committed any hostile acts against 
the United States or its coalition allies."  See Attachment A at 2. 
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Attachments: 

A. Mark Denbeaux et al., REPORT ON GUANTANAMO DETAINEES: A PROFILE OF 517 

DETAINEES THROUGH ANALYSIS OF DEPARTMENT OF DEFENSE DATA, February 2006. 

 
 
Respectfully submitted, 
     
      By:___________________________ 
      CHARLES D. SWIFT, LCDR, USN 
      Detailed Defense Counsel 

THOMAS ROUGHNEEN, MAJ, USAR 
Associate Defense Counsel 
ANDREA J. PRASOW 
Assistant Defense Counsel 

      Office of the Chief Defense Counsel 
      Office of Military Commissions 
        
       
       
       
      HARRY H. SCHNEIDER, JR. 
      JOSEPH M. MCMILLAN 

Perkins Coie LLP 
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From:
Sent: Friday, August 24, 2007 4:54 PM
To:  

Cc:  
 

 
 

Subject: RE: U.S. v. Hamdan - Government Reply Brief Regarding Legislative History

Attachments: GOVREPLYBRIEF.doc

GOVREPLYBRIEF.do
c (41 KB)

Attached for filing please find the Prosecution's Reply Brief Regarding Legislative History.  The PDF version will be 
forwarded Monday.

Respectfully submitted,

WILLIAM B. BRITT
LTC, JA, USAR
Deputy Chief Prosecutor 

 

CONFIDENTIALITY NOTICE: This electronic transmission may contain attorney work-product or information protected under the attorney-client privilege, 
both of which are protected from disclosure under the Freedom of Information Act, 5 USC 552. Do not release outside of DoD channels without prior 
authorization from the sender.

 

_____________________________________________ 
   

 
 

 

,

Attached for filing please find the Defense Reply Brief Regarding Legislative History.  The PDF version is signed and 
includes one attachment; the Word version is unsigned and does not include the attachment.

Respectfully submitted,
AJP

Andrea J. Prasow
Office of the Chief Defense Counsel
Office of Military Commissions
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 << File: Defense Supplemental Reply Brief Regarding Legislative History.pdf >>  << File: Defense Supplemental Reply Brief 
Regarding Legislative History.DOC >> 
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Subject: RE: U.S. v. Hamdan - Government Reply Brief Regarding Legislative History

Attachments: Gov't Reply Brief - re Legislative History.pdf

Gov't Reply Brief - 
re Legisla...

Sir/Ma'am/ALCON - As indicated. LTC Britt.

WILLIAM B. BRITT
LTC, JA, USAR
Deputy Chief Prosecutor 
OFFICE OF MILITARY COMMISSIONS

 

CONFIDENTIALITY NOTICE: This electronic transmission may contain attorney work-product or information protected under the attorney-client privilege, 
both of which are protected from disclosure under the Freedom of Information Act, 5 USC 552. Do not release outside of DoD channels without prior 
authorization from the sender. 
 

 
   

 
 

Subject: RE: U.S. v. Hamdan - Government Reply Brief Regarding Legislative History

 << File: GOVREPLYBRIEF.doc >> 
,

Attached for filing please find the Prosecution's Reply Brief Regarding Legislative History.  The PDF version will be 
forwarded Monday.

Respectfully submitted,

WILLIAM B. BRITT
LTC, JA, USAR
Deputy Chief Prosecutor 
OFFICE OF MILITARY COMMISSIONS

 

CONFIDENTIALITY NOTICE: This electronic transmission may contain attorney work-product or information protected under the attorney-client privilege, 
both of which are protected from disclosure under the Freedom of Information Act, 5 USC 552. Do not release outside of DoD channels without prior 
authorization from the sender.
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_____________________________________________ 
   

 
 

 

Subject: U.S. v. Hamdan - Defense Reply Brief Regarding Legislative History

Attached for filing please find the Defense Reply Brief Regarding Legislative History.  The PDF version is signed and 
includes one attachment; the Word version is unsigned and does not include the attachment.

Respectfully submitted,
AJP

Andrea J. Prasow
Office of the Chief Defense Counsel
Office of Military Commissions

 << File: Defense Supplemental Reply Brief Regarding Legislative History.pdf >>  << File: Defense Supplemental Reply Brief 
Regarding Legislative History.DOC >> 
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_______________________________ 
UNITED STATES OF AMERICA       )                        
                                                               )                                                                                       
                        vs.                                   )    Government Reply Brief                      

                                       )   Regarding Legislative History 
                                                                ) 
   SALIM AHMED HAMDAN              ) 
     
 

             The Government submits the following reply memorandum to the Defense’s 

submission regarding legislative history. 

 As explained in the Government’s briefing to date, Congress has determined that 

al Qaeda and the Taliban are unlawful forces.  See 10 U.S.C. § 948a(1)(A)(i) (mandating 

that persons who are “part of” al Qaeda and the Taliban are, without more, “unlawful 

enemy combatants”).  As a result, in the current conflict, all that is left to determine is the 

degree of an individual’s association with al Qaeda or the Taliban, and this the CSRTs 

had done in determining that individuals were “enemy combatants” in the current conflict 

with those two enemies. 

 The Defense places heavy reliance on the replacement of prior language in the 

House and Senate Committee bills with the current language of the statute, which refers 

to the “unlawful enemy combatant” determinations of CSRTs, rather than “enemy 

combatant” determinations.  See Def. Supp. Br. at 2-5.  But that additional element of 

unlawfulness—with regard to al Qaeda and the Taliban—was resolved by the statutory 

mandate in the parenthetical in section 948a(1)(A)(i) of the MCA that al Qaeda and the 

Taliban were unlawful forces.  In this conflict, the only one in which CSRTs had been 

operating, “unlawful” status was concluded as a matter of statute.  Moreover, the 

Government fully explained the significance of this amendment in its submission.  The 
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statement of Senator John Warner, the chief sponsor of the legislation, on the floor of the 

Senate demonstrates that Congress intended this replacement language to “expand” the 

jurisdictional definition, not to contract it, as the Defense would claim.  See Gov. Resp. 

re: Leg. Hist. at 7-9.  In this context, the Defense’s attempts to draw meaning from this 

amendment are invalid.  See 2A Sutherland Statutory Construction § 48:18 (N. Singer, 

ed. 2000) (counseling caution in the interpretation of rejected or amended statutory 

language because “the amendment may have been adopted only because it better 

expressed a provision already embodied in the original bill or because the provision in the 

original bill was unnecessary as unwritten law would produce the same result without 

it”).   

 The Defense’s argument that Congress did not intend to deem sufficient CSRT 

determinations made under procedures in place before the enactment of the Detainee 

Treatment Act of 2005 is also invalid.  See Def. Supp. Br. at 5-6.  As an initial matter, 

with regard to the provision of the CSRT rules at issue here—the definition of the 

ultimate determination made by the CSRT—the rules have been the same throughout the 

existence of CSRTs.  Compare Memorandum for the Secretary of the Navy, from Paul 

Wolfowitz, Deputy Secretary of Defense, Re: Order Establishing Combatant Status 

Review Tribunal, ¶ (a) (July 7, 2004) (“‘[E]nemy combatant’ shall mean an individual 

who was part of or supporting Taliban or a1 Qaida forces, or associated forces that are 

engaged in hostilities against the United States or its coalition partners.  This includes any 

person who has committed a belligerent act or has directly supported hostilities in aid of 

enemy armed forces.”), with Memorandum for the Secretaries of the Military 

Departments, et al., from Gordon England, Deputy Secretary of Defense, Re: 
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Implementation of Combatant Status Review Tribunal Procedures for Enemy Combatants 

Detained at U.S. Naval Base Guantanamo Bay, Cuba, encl. 1 at 1 (July 14, 2006) (same).  

Second, although some rules have been changed, Congress did not put an expiration date 

on its mandate that CSRT determinations made “before” the MCA’s enactment were 

sufficient to establish military commission jurisdiction.  While Congress may have 

desired changes to CSRT rules going forward through enactment of the DTA, Congress 

did not require all prior CSRTs to be redone—which would have been a notable mandate 

that would not have been the subject of inference or statutory silence.  Nor did Congress 

establish such a mandate in the MCA. 

          Respectfully submitted, 

 
                                                                                    ORIGINAL SIGNED 
 

                                                                                
WILLIAM B. BRITT                                                          
LTC, JA, USAR                                                                  
Prosecutor  
                 
   ORIGINAL SIGNED 
                                                                  
TIMOTHY D. STONE 
LCDR, JAGC, USN                               
Assistant Prosecutor 
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Subject: RE: United States v. Hamdan - Defense Special Request

Importance: High

Page 1 of 2United States v. Hamdan - Defense Response to P0001: Government's Motion for Recons...

10/22/2007

CAPT Allred has directed me to inform the parties that he is out of the country and will not be able to 
act on the Motion to Reconsider until he returns to his office next Monday, October 1, 2007. Thus, he 
will withhold a ruling on the Motion to Reconsider until after his return.  
  
CAPT Allred has also directed me to inform the parties that the Defense Special Request for Leave to 
Submit Supplemental Briefing on the Prosecution's Motion for Reconsideration is GRANTED. 
The Defense brief is due on or before 1159pm, Pacific Daylight Time, Monday, October 1, 2007. If 
the the Government desires to file a reply after reading the Defense´s supplemental submission, the 
Government response will be due on or before 1159pm, Pacific Daylight Time, Tuesday, October 2, 
2007. 

v/r,  

  
Senior Attorney Advisor  
Military Commissions Trial Judiciary  
Department of Defense  

  
  

  
 

 
 

 
 

 
Subject: RE: United States v. Hamdan - Defense Special Request 
 

 
  
Attached for filing in the case United States of America v. Salim Ahmed Hamdan please find the Defense Special 
Request for Leave to Submit Supplemental Briefing on the Prosecution's Motion for Reconsideration. The PDF 
version is signed; the Word version is unsigned. 
  
Respectfully submitted, 
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Joe McMillan  
Perkins Coie LLP  

  
  

  
        
       

Civilian counsel for Salim Hamdan 

  
  
  
NOTICE: This communication may contain privileged or other confidential information. If you have 
received it in error, please advise the sender by reply email and immediately delete the message and 
any attachments without copying or disclosing the contents. Thank you. 

Page 2 of 2United States v. Hamdan - Defense Response to P0001: Government's Motion for Recons...

10/22/2007
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UNITED STATES OF AMERICA 

 
v. 
 

SALIM AHMED HAMDAN 
 

 
Defense Special Request 

for Leave to Submit Supplemental Briefing on 
Prosecution's Motion for Reconsideration 

 
27 September 2007 

 
1. Timeliness.  This special request is made promptly in the circumstances. 

2. Relief Sought.  The defense requests the opportunity to submit supplemental briefing on 

the prosecution's pending motion for reconsideration in light of the 24 September 2007 decision 

of the United States Court of Military Commission Review ("CMCR") in United States of 

America v. Omar Ahmed Khadr, No. 07-001. 

3. Discussion.  In its Khadr decision, the CMCR reversed the Military Judge's denial of the 

prosecution's motion for reconsideration.  The CMCR agreed that Mr. Khadr's previous 

Combatant Status Review Tribunal ("CSRT") did not establish military commission jurisdiction, 

but remanded for the Military Judge to conduct an evidentiary hearing and determine in the first 

instance whether Mr. Khadr is an unlawful enemy combatant.  The defense would like to brief 

two issues related to this ruling. 

 First, while the CMCR's ruling regarding CSRTs is equally applicable to Mr. Hamdan, 

the portion of its ruling remanding for the Military Judge to determine in the first instance 

whether Mr. Khadr is an unlawful enemy combatant is not.  The defense requests the opportunity 

to show that the record in Mr. Hamdan's case demonstrates that the prosecution did not avail 

itself of opportunities to present evidence and seek a jurisdictional finding by the Military Judge, 

unlike the record in Mr. Khadr's case. 

 Second, even if the Commission concludes in this case that reconsideration of the motion 

to dismiss is warranted based on the recent decision of the CMCR, before it grants 

reconsideration the Commission should first address the constitutional arguments raised in 
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Mr. Hamdan's motion to dismiss.  The Commission did not reach those issues in deciding the 

defense's motion to dismiss on 4 June 2007.  The defense requests the opportunity to rebrief 

those issues in light of the decision in Khadr, which provides some guidance on them, and also 

in light of the cases pending in front of the United States Supreme Court, Boumediene v. Bush, 

No. 06-1195, and Al Odah v. United States of America, No. 06-1196.  The defense also requests 

oral argument on these issues.1 

 The defense has no objection to the prosecution being granted leave to file a 

supplemental brief on the same issues.  The defense is prepared to file its supplemental brief 

within seven (7) days of an order granting leave to do so, or on such other briefing schedule as 

the Military Judge may set. 

4. Certificate of Conference.  The defense has conferred with the prosecution regarding 

this special request.  The prosecution opposes the special request. 

Respectfully submitted, 
      By:___________________________ 

ANDREA J. PRASOW 
Assistant Defense Counsel 

      Office of the Chief Defense Counsel 
      Office of Military Commissions 
        
       
       
       
      HARRY H. SCHNEIDER, JR. 
      JOSEPH M. MCMILLAN 

Perkins Coie LLP 
       

 
 

Civilian Defense Counsel 

                                                 
1 At the hearing on 4 June 2007, the defense indicated it was ready to present oral argument on these issues, but the 
Military Judge concluded that given the ruling it intended to make on the unlawful enemy combatant issue, 
argument on the constitutional issues was not necessary at that time. 
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Subject: RE: United States v. Hamdan - Defense Supplemental Brief

Attachments: Def. Supp. Brief re Reconsideration.pdf; 13606126_2.DOC; Attachment A.pdf; Attachment 
B.pdf; Attachment C.pdf; Attachment D.pdf

Page 1 of 3United States v. Hamdan - Defense Response to P0001: Government's Motion for Recons...

10/22/2007

: 
  
Attached for filing in the case United States of America v. Salim Ahmed Hamdan please find the 
Defense Supplemental Brief on the Prosecution's Motion for Reconsideration. The PDF version is signed; the 
Word version is unsigned.  Attached as separate pdf files are Attachments A through D. 
  
Respectfully submitted, 
  

Joe McMillan  
Perkins Coie LLP  

  
  

  
        
       

Civilian counsel for Salim Hamdan 

  
  
 

From:   
Sent: Monday, October 01, 2007 1:59 PM 
To:  

 
 

 
Cc: Schneider, Harry (Perkins Coie) 
Subject: RE: United States v. Hamdan - Defense Special Request 
 
For the Supplemental Brief and Reply, please "Cc"  
Thanks. 
  
v/r,  
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Senior Attorney Advisor  
Military Commissions Trial Judiciary  
Department of Defense  

  
  

From:   
Sent: Friday, September 28, 2007 15:46 
To:  

 
 

 
Cc:  

 
Subject: RE: United States v. Hamdan - Defense Special Request 
Importance: High 
 
CAPT Allred has directed me to inform the parties that he is out of the country and will not be able to 
act on the Motion to Reconsider until he returns to his office next Monday, October 1, 2007. Thus, he 
will withhold a ruling on the Motion to Reconsider until after his return.  
  
CAPT Allred has also directed me to inform the parties that the Defense Special Request for Leave to 
Submit Supplemental Briefing on the Prosecution's Motion for Reconsideration is GRANTED. 
The Defense brief is due on or before 1159pm, Pacific Daylight Time, Monday, October 1, 2007. If 
the the Government desires to file a reply after reading the Defense´s supplemental submission, the 
Government response will be due on or before 1159pm, Pacific Daylight Time, Tuesday, October 2, 
2007. 

v/r,  

  
Senior Attorney Advisor  
Military Commissions Trial Judiciary  
Department of Defense  

  
  

From:   
Sent: Thursday, September 27, 2007 16:17 
To:  

 
 

 
Cc:  
Subject: RE: United States v. Hamdan - Defense Special Request 
 

 
  
Attached for filing in the case United States of America v. Salim Ahmed Hamdan please find the Defense Special 
Request for Leave to Submit Supplemental Briefing on the Prosecution's Motion for Reconsideration. The PDF 

Page 2 of 3United States v. Hamdan - Defense Response to P0001: Government's Motion for Recons...

10/22/2007
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version is signed; the Word version is unsigned.
  
Respectfully submitted, 
  

Joe McMillan  
Perkins Coie LLP  

  
  

  
        
       

Civilian counsel for Salim Hamdan 

  
  
  
NOTICE: This communication may contain privileged or other confidential information. If you have 
received it in error, please advise the sender by reply email and immediately delete the message and 
any attachments without copying or disclosing the contents. Thank you. 

Page 3 of 3United States v. Hamdan - Defense Response to P0001: Government's Motion for Recons...

10/22/2007
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UNITED STATES OF AMERICA 

 
v. 
 

SALIM AHMED HAMDAN 
 

 
Defense Supplemental Brief 

on Prosecution's Motion for Reconsideration 
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1. Overview.  As authorized by the Military Judge on 28 September 2007, the 

defense here submits its supplemental brief on the prosecution's pending motion for 

reconsideration in light of the 24 September 2007 decision of the United States Court of Military 

Commission Review ("CMCR") in United States of America v. Omar Ahmed Khadr, No. 07-001 

(C.M.C.R. 2007).  This brief addresses three points.  First, while the CMCR's ruling regarding 

the effect of a finding of enemy combatancy by a Combatant Status Review Tribunal ("CSRT") 

is equally applicable to Mr. Hamdan, the portion of its ruling remanding for the Military Judge to 

determine in the first instance whether Mr. Khadr is an unlawful enemy combatant is not 

applicable because of differences in the records of the two cases.  Second, if the Military Judge 

were inclined to reconsider and order an evidentiary hearing, before it can do so it must address 

constitutional arguments raised by Mr. Hamdan and affected by developments in the law since 

the defense first filed its motion to dismiss for lack of jurisdiction.  Third, if the Military Judge 

were otherwise inclined to reconsider and order this case to proceed, the Military Judge should 

not do so, but should instead stay this case in light of cases pending before the United States 

Supreme Court. 

2. Discussion.  In its Khadr decision, the CMCR reversed the Military Judge's 

denial of the prosecution's motion for reconsideration.  The CMCR agreed that Mr. Khadr's 

previous CSRT did not establish military commission jurisdiction.  The CMCR unequivocally 

agreed with the determination made by the Military Judge in Mr. Khadr's case, just as in 

Mr. Hamdan's case, that a CSRT finding of "enemy combatancy" does not equate to a CSRT 
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finding of "unlawful enemy combatancy" as required to establish jurisdiction under Military 

Commissions Act of 2006 ("MCA") § 3, Pub. L. No. 109-366, 120 Stat. 2600, 10 U.S.C. 

§ 948a(1)(A)(ii).  The CMCR stated:  

Mr. Khadr's 2004 C.S.R.T. classification as an "enemy combatant" failed to meet the 
M.C.A.'s jurisdictional requirements in that it did not establish that Mr. Khadr was in fact 
an "unlawful enemy combatant" to satisfy the jurisdictional prerequisite for trial by 
military commission. 

Khadr, CMCR 07-001 at 9. 

The same reasoning applies to Mr. Hamdan's 2004 CSRT.  Its finding that Mr. Hamdan is 

properly detained as an "enemy combatant" does not establish the unlawfulness element essential 

to the jurisdiction of this Commission.  This eliminates the prosecution's reliance on 

§ 948a(1)(A)(ii) as a basis for jurisdiction in this case. 

The prosecution can now be expected to contend, based on the remand in Khadr,1 that its 

motion for reconsideration should be granted and it should be given the opportunity to prove that 

Mr. Hamdan is an unlawful enemy combatant as defined in § 948a(1)(A)(i).  This argument fails 

for several reasons, discussed below. 

a. The Record in Mr. Hamdan's Case, Unlike in Mr. Khadr's, Shows No Timely 
Prosecution Request for an Evidentiary Hearing 

The CMCR in Khadr reversed the military judge's dismissal of that case based in part on 

the CMCR's conclusion that the military judge had "abused his discretion" in finding a lack of 

personal jurisdiction "without first fully considering both the admissibility and merits of 

evidence" offered by the prosecution.  Khadr, CMCR 07-001 at 20.  In that case, the prosecution 

made multiple requests on the record to present evidence in support of jurisdiction, informing the 

military judge that "the government is willing to prove jurisdiction today."  Id. at 19.  The 
                                                 
1 The CMCR in Khadr remanded that case to the Military Judge with instructions to determine "both the factual 
issue of [the] accused's 'unlawful enemy combatant status' and the corresponding legal issue of the military 
commission's in personam jurisdiction."  Khadr, CMCR 07-001 at 24. 
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CMCR found that the record amply demonstrated that the prosecution "offered and was ready to 

present evidence to affirmatively establish the military commission's jurisdiction over Mr. 

Khadr, but was summarily denied that opportunity."  Id. at 20. 

In contrast, here the prosecution was fully able to present evidence in support of the 

Commission's alleged personal jurisdiction over Mr. Hamdan.  It declined to avail itself of that 

opportunity.  In fact, in oral argument, the government suggested that "[t]here may well be 

evidence in the government's possession that could readily support a determination that the 

accused is subject to the jurisdiction of this Commission."  Tr. (6/4/07) at 60:4-6.  Yet the 

government did not ask or offer to present that evidence.  The Military Judge correctly noted that 

"neither party asked the Court to hear the evidence and decide the question of the accused['s] 

status itself."  Corrected Opinion at 1.  The jurisdictional issue presented by the defense motion 

to dismiss was fully briefed and argued, and all the evidence the parties wished to be considered 

by the Commission was "admitted without objection by either side."  Id.  Instead of requesting an 

evidentiary hearing, the government was content to rely solely on its position in argument, 

briefing, and other submissions. 

Unlike in Khadr, the Commission here did not abuse its discretion.  It did not hold an 

evidentiary hearing precisely because neither party requested one.  The prosecution's only 

request for an evidentiary hearing came for the first time on a motion for reconsideration.  Even 

with that motion, the prosecution did not actually submit the evidence it felt supported 

jurisdiction or make an offer of proof.  The prosecution simply stated that Mr. Hamdan's CSRT 

itself was sufficient evidence to enable the Military Judge to determine that Mr. Hamdan was an 

unlawful enemy combatant.  Gov't's Mot. for Reconsideration & for Evidentiary Hearing at 3. 

The prosecution cannot use a motion for reconsideration as an opportunity to simply cure 

its own neglect or avail itself of an opportunity that it earlier declined.  "A motion for 
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reconsideration has a limited purpose.  It is not a tool to simply re-litigate issues that the Court 

has already decided."  Zhu v. United States, 2006 WL 13240, at *1 (D.D.C. Jan. 3, 2006); see 

also Virgin Atl. Airways, Ltd. v. Nat'l Mediation Bd., 956 F.2d 1245, 1255 (2d Cir. 1992) 

("[W]here litigants have once battled for the court's decision, they should neither be required, nor 

without good reason permitted, to battle for it again.") (internal quotation marks omitted) 

(affirming sanctions for improper motion to reconsider prior order of dismissal).  In fact, a 

motion for reconsideration should only be granted "in rare circumstances," Brumark Corp. v. 

Samson Res. Corp., 57 F.3d 941, 944, 948 (10th Cir. 1995), upon a demonstration that there is 

"an intervening change in controlling law, the availability of new evidence, or the need to correct 

clear error or manifest injustice," Bryson v. Gere, 268 F. Supp. 2d 46, 53 (D.D.C. 2003). 

Here, the prosecution cannot demonstrate the presence of any of the limited bases for 

reconsideration.  There is no change in controlling law, the prosecution has not alerted the 

Commission to any new evidence, and neither error nor injustice has been done.  In fact, the 

prosecution's sole argument is that it unwisely elected not to present evidence supporting its 

claim of personal jurisdiction and, having failed to do so, wishes to avail itself of that 

opportunity for the first time now.  The Military Judge should decline the prosecution's invitation 

to reconsider and reopen this matter, since doing so is not mandated by the CMCR's decision in 

Khadr, would be contrary to well-established standards on motions for reconsideration, and 

would constitute an abuse of the Commission's discretion. 

b. The Legal Status of "Enemy Combatant" Does Not Exist in the Non-
International Armed Conflict in Which Hamdan Is Detained 

If, however, the Military Judge were inclined to overlook the prosecution's failure to 

present evidence when it had a chance, it still should dismiss this case rather than grant an 

evidentiary hearing.  It should dismiss because the U.S. Supreme Court has made a judicial 
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determination regarding the conflict in which Mr. Hamdan was detained that bears directly on 

the issue of his alleged combatant status.2  Specifically, the Court held that the conflict with al 

Qaeda in Afghanistan was a conflict of a non-international character.  Hamdan v. Rumsfeld, 126 

S. Ct. 2749, 2795-96 (2006).  The Court further held that Common Article 3 applies.  That 

provision, by its express terms, applies in cases of armed "conflict not of an international 

character."  Id. at 2796 ("Common Article 3, then, is applicable here . . . ."); see also id. at 2802 

(Kennedy, J., concurring); see also Al-Marri v. Wright, 487 F.3d 160, 185 (4th Cir. 2007) 

(describing as part of "Hamdan's holding" the determination that "the conflict with al Qaeda in 

Afghanistan is a non-international conflict"), reh'g en banc granted (Aug. 22, 2007).  That ruling 

post-dates Mr. Hamdan's 2004 CSRT and, as explained below, when placed alongside well-

established principles of the law of war, precludes a finding now that Mr. Hamdan is an enemy 

combatant.   

Throughout this case, the Government has vigorously maintained that "Hamdan was 

captured and detained incident to the conflict with al Qaeda and not the conflict with the 

Taliban."  Hamdan, 126 S. Ct. at 2795 (emphasis added).  The Government advanced this 

argument to support its position that the Geneva Conventions did not apply at all, since al Qaeda, 

unlike Afghanistan, is not a signatory to the Conventions.  Id. at 2794-95.  Consistent with this 

position, the Charge Sheet in this case contains no allegation that Mr. Hamdan was a member of 

or affiliated with the Taliban.  The Taliban were "Afghanistan government forces" during the 

relevant period leading up to Mr. Hamdan's capture in November 2001.  Al-Marri, 487 F.3d at 

                                                 
2 In its initial Motion to Dismiss, the defense raised a separation of powers argument based on United States v. 
Klein, 80 U.S. 128 (1871) and Plaut v. Spendthrift Farm, Inc., 514 U.S. 211 (1995), cases relating to the proper 
boundary between the judicial and legislative branches of government under our Constitution.  The argument that 
follows implicates such separation of powers concerns insofar as it is premised on a final judicial determination in 
the Hamdan case that cannot be retroactively nullified by legislative action, and any interpretation of congressional 
action that would tend to effect such a nullification should be avoided if possible. 
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180 n.10.  Instead, the prosecution premises Mr. Hamdan's status as an enemy combatant on his 

alleged affiliation with al Qaeda.  See, e.g., Gov't's Mot. for Reconsideration & for Evidentiary 

Hearing at 3 ("The facts contained in Hamdan's CSRT . . . establish him as al Qaeda and that his 

conduct purposefully and materially supported hostilities against the United States.  Accordingly, 

the Military Judge need look no further than the 'four corners' of Hamdan's CSRT to establish 

him as an unlawful enemy combatant . . . .") (footnote omitted).   

Thus, the allegations in this case—and the Supreme Court's assessment of them—

establish that Mr. Hamdan is being detained in the context of a non-international armed conflict.  

This is a finding of the utmost significance for purposes of determining whether this Commission 

has in personam jurisdiction over Mr. Hamdan, because under the law of war, "the legal status of 

'enemy combatant' does not exist in non-international conflicts."  Al-Marri, 487 F.3d at 185-86 

(emphasis added).  Rather, as the Al-Marri court explained in the course of a detailed 

examination of the legal categories recognized under the law of war, "enemy combatant status 

rests on an individual's affiliation during wartime with 'the military arm of the enemy 

government.'"  Id. at 181 (quoting Ex parte Quirin, 317 U.S. 1, 37-38 (1942)).  While the Taliban 

would qualify as "the military arm of the enemy government" during the period relevant here, al 

Qaeda does not so qualify.  As the Fourth Circuit explained: 

In Hamdan, the [Supreme] Court held that because the conflict between the United States 
and al Qaeda in Afghanistan is not "between nations," it is a "conflict not of an 
international character" and so is governed by Common Article 3 of the Geneva 
Conventions.  Common Article 3 and other Geneva Convention provisions applying to 
non-international conflicts (in contrast to those applying to international conflicts, such as 
that with Afghanistan's Taliban government) simply do not recognize the legal category 
of enemy combatant.  As the International Committee of the Red Cross—the official 
codifier of the Geneva Conventions—explains, "an 'enemy combatant' is a person who, 
either lawfully or unlawfully, engages in hostilities for the opposing side in an 
international armed conflict;" in contrast, "[i]n non-international armed conflict 
combatant status does not exist."  Int'l Comm. of the Red Cross, Official Statement: The 
Relevance of IHL in the Context of Terrorism, at 1, 3 (Feb. 21, 2005), 
http://www.icrc.org/Web/Eng/siteeng 0.nsf/htmlall/terroris-ihl-210707 (emphasis added). 
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Al-Marri, 487 F.3d at 184-85 (internal citations omitted).   

This analysis relies upon one of the most fundamental distinctions in the law of war: the 

distinction between combatants and civilians.  See Quirin, 317 U.S. at 30-31 ("by universal 

agreement and practice," the law of war distinguishes between "the armed forces" and the 

civilian population).  This distinction "forms the basis of the entire regulation of war."  ICRC, 

Commentary on the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 

August 1949 at 586 (Yves Sandoz et al., eds., Tony Langham et al., trans. 1987).  Under the law 

of war, combatants can be legitimate targets of military attack; civilians cannot.  "The principle 

of distinction is sometimes referred to as the 'grandfather of all principles,' as it forms the 

foundation for much of the Geneva tradition of the law of war.  The essence of the principle is 

that military attacks should be directed at combatants and military targets, and not civilians or 

civilian property."  U.S. Army, Law of War Handbook 166 (2004).   

The other essential component of the legal distinction between combatant and civilian is 

that, under the law of war, combatants are afforded "'combatant immunity' for their pre-capture 

acts of warfare, including the targeting, wounding, or killing of other human beings, provided 

those actions were performed in the context of ongoing hostilities against lawful military targets, 

and were not in violation of the law of war."  Khadr, CMCR 07-001, at 5.  Civilians do not enjoy 

combatant immunity, though certain categories of civilians do receive prisoner-of-war ("POW") 

protection under the Third Geneva Convention ("GPW").3   

It is of paramount importance to the continuing integrity and efficacy of the law of war 

that the distinction between combatants and civilians not be blurred.  To do so could legitimize 

                                                 
3 See GPW Art. 4(A)(4) and (5), which afford POW status, for example, to "civilian members of military aircraft 
crews, war correspondents, supply contractors, members of labour units," as well as to crews of the merchant marine 
and of civil aircraft.  In addition, GPW Art. 4(6) affords POW status to "[i]nhabitants of a non-occupied territory, 
who on the approach of the enemy spontaneously take up arms."  
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the targeting of non-combatants, undercutting efforts of international humanitarian law to shield 

civilians from the horrors of war.  Moreover, any such blurring would not only expand the scope 

of military authority over civil society in a manner antithetical to our tradition of civilian control, 

see Reid v. Covert, 354 U.S. 1, 33 (1957) (plurality opinion) (noting the "deeply rooted and 

ancient opposition in this country to the extension of military control over civilians"), it would 

also impose upon our military a far broader role (and burden) in the administration of justice than 

is warranted by military necessity.   

As noted above, enemy combatants are those who, during wartime in an international 

conflict, are part of or affiliated with "the military arm of the enemy government."  Al-Marri, 487 

F.3d at 181 (describing this principle as a "central teaching from Quirin").  This is generally 

consistent with the position set forth in Additional Protocol I to the Third Geneva Convention. 

Article 50 of Protocol I defines "civilian" as "any person who does not belong to one of the 

categories of persons referred to in Article 4A(1), (2), (3) and (6) of the Third Convention and in 

Article 43 of this Protocol."  Article 43 of Protocol I defines the scope of a Party's "armed 

forces," and Article 44 refers to such armed forces as "combatant[s], as defined in Article 43."  

See Additional Protocol I, Arts. 43, 44, 50.  Thus, combatants are clearly associated with the 

"armed forces" of an enemy government, with the only exception being the levee en masse 

recognized in GPW Art. 4A(6). 

The Al-Marri court explained that to be an "unlawful enemy combatant," one must first 

be a combatant: "When an enemy combatant violates the law of war, that conduct will render the 

person an 'unlawful' enemy combatant, subject not only to detention but also to military trial and 

punishment.  But merely engaging in unlawful behavior does not make one an enemy 

combatant."  487 F.3d at 186 (citation omitted).  Indeed, the court emphasized that even 

"[a]llegations of criminal activity in association with a terrorist organization . . . do not permit 

AE 32 (Hamdan) 
Page 107 of 116



43439-0001/LEGAL13606126.2  9

the Government to transform a civilian into an enemy combatant."  Id.  To do so risks conferring 

the shield of combatant immunity upon criminals:  "The law of war refuses to classify persons 

affiliated with terrorist organizations as enemy combatants for fear that doing so would 

immunize them from prosecution and punishment by civilian authorities in the capturing 

country."  Id. at 187 n.15.  In other words, terrorists are not soldiers, they are criminals.   

The decisions of the Supreme Court have closely followed the traditional definition of 

"combatant" under the laws of war.  In Quirin, for example, the jurisdiction of the military 

commission was upheld based on the fact that the defendants were members of the German 

military, wearing the uniforms of the German Marine Infantry when they came ashore in the 

United States from German submarines.  Quirin, 317 U.S. at 21.  In Hamdi v. Rumsfeld, 542 U.S. 

505 (2004), the defendant was alleged to have been associated with a Taliban Government 

militia unit, "carrying a weapon against American troops on a foreign battlefield."  542 U.S. at 

513, 516.  The conflict against the Taliban, of course, qualified as an international armed 

conflict, and the association with Taliban forces rendered Mr. Hamdi potentially subject to 

"enemy combatant" status.  Likewise, in the landmark Milligan case, the defendant was deemed 

a civilian despite the fact that he was alleged to have communicated with the enemy, conspired 

to "seize munitions of war," and plotted to overthrow the government of the United States.  Ex 

parte Milligan, 71 U.S (4 Wall.) 2, 6-7 (1866).  Despite this, the Court "found no support in the 

laws and usages of war for subjecting Milligan to military jurisdiction, for although he was a 

dangerous enemy," he had never associated with the military arm of an enemy government.  Al-

Marri, 487 F.3d at 182 (internal quotation marks and citation omitted).  The Court in Hamdi 

noted that "[h]ad Milligan been captured while he was . . . carrying a rifle against Union troops 

on a Confederate battlefield, the holding of the Court might well have been different."  Hamdi, 

542 U.S. at 522.   
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While the Al-Marri court recognized that some commentators on the law of war have 

included civilians within the category of "unlawful combatants" if directly engaged in hostilities 

in a non-international armed conflict, it went on to point out that the Supreme Court has never 

endorsed that position: 

[S]ome commentators have suggested that "for such time as they take a direct part in 
hostilities," participants in non-international armed conflicts may, as a matter of 
customary international law, be placed in the formal legal category of "enemy 
combatant."  See, e.g., Curtis A. Bradley & Jack L. Goldsmith, Congressional 
Authorization and the War on Terrorism, 118 Harv. L. Rev. 2047, 2115 & n.304 (2005) 
(internal quotation marks omitted).  No precedent from the Supreme Court endorses this 
view, and the Government itself has not advanced such an argument . . . .  Moreover, the 
United States has elsewhere adopted a formal treaty understanding of the meaning of the 
term "direct part in hostilities," which plainly excludes al-Marri.  See Message from the 
President of the United States Transmitting Two Optional Protocols to the Convention on 
the Rights of the Child, S. Treaty Doc. No. 106-37, at VII (2000) (distinguishing between 
"immediate and actual action on the battlefield" and "indirect participation," including 
gathering and transmitting military information, weapons, and supplies). 

Al-Marri, 487 F.3d at 185 n.13.4   

In this case, as in Al-Marri, even if one were to adopt the view that civilians can be 

deemed "combatants" when directly involved in hostilities, the allegations cannot support such a 

status for Mr. Hamdan.  "Direct participation in hostilities implies a direct causal relationship 

between the activity engaged in and the harm done to the enemy at the time and the place where 

the activity takes place."  Commentary on the Additional Protocols at 516; see also Robert K. 

Goldman, International Humanitarian Law: Americas Watch's Experience in Monitoring 

Internal Armed Conflicts, 9 AM. U. J. INT'L. L. & POLICY 49, 70-71 (1993) ("[A] civilian can be 

considered to participate directly in hostilities when he actually takes part in fighting . . . .  Such 

participation . . . would also include acting as a member of a weapons crew or providing target 

                                                 
4 In dicta in the Khadr decision, the CMCR also indicated that, in some contexts at least, civilians may be deemed 
unlawful combatants:  "Unlawful combatants remain civilians and may properly be captured, detained by opposing 
military forces, and treated as criminals under the domestic law of the capturing nation for any and all unlawful 
combat actions."  Khadr, CMCR 07-001 at 6.  But this can and should be understood to refer only to situations of 
international armed conflict. 
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information for weapons systems 'intended for immediate use against the enemy, such as artillery 

spotters or members of ground observer teams.'") (citation omitted) (emphasis in original).  The 

Charge Sheet at issue here alleges nothing remotely resembling such direct and immediate 

participation.   

To the extent that § 948a(1)(A)(i) of the MCA includes a reference to those who 

"purposefully and materially supported hostilities against the United States or its co-

belligerents," that phrase must be interpreted in a manner consistent with international law if 

possible.  See Murray v. Schooner Charming Betsy, 6 U.S. (2 Cranch) 64, 118 (1804).  Here, it is 

certainly possible to read the MCA's definition of an "unlawful enemy combatant" in 

§ 948a(1)(A)(i) narrowly—requiring direct participation—and in a manner that presupposes that 

one is dealing with "combatants" as defined by international law in the first instance (i.e., as a 

legal category recognized only in international armed conflict).  If this is not the case, then the 

definition in § 948a(1)(A)(i) becomes so broad as to completely destroy the fundamental 

distinction between combatant and civilian that is essential to the law of war.  For one "who has 

purposefully and materially supported hostilities . . . who is not a lawful combatant" could easily 

describe the entire civilian population of a nation at war with the United States.  See 

Commentary on the Additional Protocols at 619 (emphasizing the "clear distinction between 

direct participation in hostilities and participation in the war effort," as large portions of the 

civilian population may indirectly support the war effort and should not by virtue of that fact 

become targets of military attack).  The "purposefully and materially supported" language should 

not be interpreted to transform civilians into combatants, or to depart from international law by 

recognizing the legal category of "combatant" in the context of non-international armed conflict.   

In sum, because Mr. Hamdan is being detained in a non-international armed conflict in 

which the legal category of "enemy combatant" does not exist, the prosecution cannot under any 
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circumstances carry its burden of establishing the in personam jurisdiction of this Commission 

over the accused.  Furthermore, even if the more relaxed definition of "combatant" favored by 

some commentators is adopted (whereby civilians who directly participate in hostilities may be 

deemed combatants for such time as that direct participation lasts), the Charge Sheet in this case 

contains no allegations of the kind of direct and immediate participation necessary to confer 

"combatant" status, a status that is in any event only recognized in international armed conflicts.  

To read the MCA in a manner that would allow for the allegations of indirect participation by 

Mr. Hamdan in the non-international conflict against al Qaeda to satisfy the criteria for "enemy 

combatancy" runs counter to international law and would undermine the fundamental distinction 

between civilian and combatant. 

Under well-settled separation of powers principles, Congress cannot legislatively 

override the final determination of the Supreme Court concerning the law that applies to this 

case, or nullify the Court's finding concerning the non-international character of the relevant 

conflict.  See Plaut v. Spendthrift Farm, Inc., 514 U.S. 211, 227 (1995) ("Congress may not 

declare by retroactive legislation that the law applicable to that very case was something other 

than what the courts said it was.").  Nor did Congress intend the MCA to do violence to the law 

of war; on the contrary, Congress must be presumed to have acted in a manner that upholds and 

supports international law.  Such an interpretation of the MCA is available and should be 

adopted by this Commission.  Specifically, § 948a(1)(A)(i) should be read narrowly to refer only 

to those who directly participate in hostilities in the context of an international armed conflict.  

Because the Supreme Court has already found that Mr. Hamdan is being detained in a conflict in 

which the law of war does not recognize the legal category of "enemy combatant," this 

Commission cannot properly exercise jurisdiction over him.  Accordingly, the prosecution's 

motion for reconsideration should be denied. 
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c. Mr. Hamdan's Equal Protection Argument Awaits Decision 

In addition, the Military Judge cannot reconsider and deny the motion to dismiss without 

first addressing Mr. Hamdan's argument that the MCA violates equal protection.  See Def. Mot. 

to Dismiss for Lack of Jurisdiction at 13-14. 

d. If the Military Judge Reconsiders the Ruling on the Defense's Motion to 
Dismiss, the Military Judge Should Stay This Case 

If the Military Judge is inclined to grant reconsideration and issue any ruling other than 

an affirmance of the original dismissal order, this case should first be stayed in light of cases 

pending in the United States Supreme Court and the Court of Appeal for the District of Columbia 

Circuit that likely will materially impact this case. 

1. Standard for Granting a Stay 

The primary purpose of a stay is to maintain the status quo among the parties pending a 

decision on the merits.  Wash. Metro. Area Transit Comm'n v. Holiday Tours, Inc., 559 F.2d 841, 

844 (D.C. Cir. 1977).  A stay is appropriate when (1) the party requesting a stay has shown a 

substantial likelihood of success on the merits, (2) the party would suffer irreparable injury if the 

stay is denied, (3) a stay would not substantially injure other interested parties, and (4) the public 

interest would be furthered by a stay.  Hicks v. Bush, 397 F. Supp. 2d 36, 40 (D.C. Cir. 2005); 

see also CityFed Fin. Corp. v. Office of Thrift Supervision, 58 F.3d 738, 744 (D.C. Cir. 1995). 

No single factor is dispositive in applying the four-factor standard.  Hicks, 397 F. Supp. 

2d at 40.  Instead, the test is a "sliding-scale."  Id.  The likelihood of success is not always a 

primary factor.  The court in Washington Metropolitan Area Transit Commission elaborated: 

The court is not required to find that ultimate success by the movant is a mathematical 
probability, and indeed, as in this case, may grant a stay even though its own approach 
may be contrary to movant's view of the merits.  The necessary "level" or "degree" of 
possibility of success will vary according to the court's assessment of the other factors.   

559 F.2d at 843.  A court should grant a stay in a case that presents "a grave or serious question" 
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if the other three factors weigh heavily in the requesting party's favor.  Telvest, Inc. v. Bradshaw, 

618 F.2d 1029, 1032-33 (4th Cir. 1980) ("If the harm to the plaintiff greatly outweighs the harm 

to the defendant, then enough of a showing has been made to permit the issuance of an 

injunction, and plaintiff need not show a likelihood of success on the merits, for a grave or 

serious question is sufficient."); see also Hamilton Watch Co. v. Benrus Watch Co., 206 F.2d 

738, 740 (2d Cir. 1953) ("[I]f the other elements are present (i.e., the balance of hardships tips 

decidedly toward plaintiff), it will ordinarily be enough that the plaintiff has raised questions 

going to the merits so serious, substantial, difficult and doubtful, as to make them a fair ground 

for litigation and thus for more deliberative investigation."). 

2. A Stay Is Appropriate in This Case 

A stay is appropriate in light of several pending federal court cases that are likely to have 

a material impact on this proceeding.  These cases are Boumediene v. Bush, 476 F.3d 981 (D.C. 

Cir. 2007), cert. granted, 127 S. Ct. 3078 (U.S. June 29, 2007) (No. 06-1195), and Al Odah v. 

United States, cert. granted, 127 S. Ct. 3067 (U.S. June 29, 2007) (No. 06-1196).  In both cases, 

the Supreme Court reversed its earlier denial of certiorari and granted certiorari after the Military 

Judge ruled on Mr. Hamdan's motion to dismiss on 4 June 2007.  In addition, Mr. Hamdan's own 

federal habeas case, in which the D.C. Circuit deferred consideration of Mr. Hamdan's petition 

for rehearing en banc in light of Boumediene and Al Odah, remains pending.  Hamdan v. Gates, 

No. 07-5042 (D.C. Cir. July 24, 2007) (see Attachment D).  Al Marri, discussed above, has been 

accepted by the full Fourth Circuit for en banc review.  

Boumediene and Al Odah present the issue whether aliens detained as enemy combatants 

and held at Guantanamo Bay have the constitutional right to seek a writ of habeas corpus and, 

more broadly, whether and to what extent aliens held at Guantanamo may invoke the United 
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States Constitution.5  Mr. Hamdan's view on the merits of these cases is that existing precedent 

already establishes that the constitution may be invoked, but the Court's decision is likely to 

clarify, extend, or otherwise modify existing law.  The Court's decision in these cases is likely to 

materially impact this case in several ways.  First, Mr. Hamdan has raised and intends to raise 

arguments based on the United States Constitution.  As noted above, one ground for dismissal 

argued by Mr. Hamdan is the Constitution's Equal Protection Clause.  Second, and more 

generally, there are numerous questions regarding Commission procedures and substantive 

standards set out in the MCA.  Whether or not the United States Constitution can be invoked as 

part of a challenge to the MCA is a threshold question that, in light of Boumediene and Al Odah, 

will arise over and over again in this proceeding. 

For these reasons, the factors applicable to a request for a stay are met.  Mr. Hamdan's 

claims present at least "serious questions."  Mr. Hamdan will suffer irreparable injury if the 
                                                 
5  The Questions Presented in Al Odah are: 
 

1. Did the D.C. Circuit err in relying again on Johnson v. Eisentrager, 339 U.S. 
763 (1950), to dismiss these petitions and to hold that petitioners have no 
common law right to habeas protected by the Suspension Clause and no 
constitutional rights whatsoever, despite this Court's ruling in Rasul v. Bush, 542 
U.S. 466 (2004), that these petitioners are in a fundamentally different position 
from those in Eisentrager, that their access to the writ is consistent with the 
historical reach of the writ at common law, and that they are confined within the 
territorial jurisdiction of the United States? 
 
2. Given that the Court in Rasul concluded that the writ at common law would 
have extended to persons detained at Guantanamo, did the D.C. Circuit err in 
holding that petitioners' right to the writ was not protected by the Suspension 
Clause because they supposedly would not have been entitled to the writ at 
common law? 
 
3. Are petitioners, who have been detained without charge or trial for more than 
five years in the exclusive custody of the United States at Guantanamo, a 
territory under the plenary and exclusive jurisdiction of the United States, 
entitled to the protection of the Fifth Amendment right not to be deprived of 
liberty without due process of law and of the Geneva Conventions? 
 
4. Should section 7(b) of the Military Commissions Act of 2006, which does not 
explicitly mention habeas corpus, be construed to eliminate the courts' 
jurisdiction over petitioners' pending habeas cases, thereby creating serious 
constitutional issues? 
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Court does not grant the stay because he will be subjected to military commission proceedings 

that infringe his rights and may well be deemed illegal.  The Supreme Court has already 

acknowledged the harm from being tried by an illegal proceeding.  Hamdan, 126 S. Ct. at 2772 

("Hamdan and the Government both have a compelling interest in knowing in advance whether 

Hamdan may be tried by a military commission . . . ."). 

In contrast, staying the proceedings will not cause the Government any material harm, 

which must be more than a "minor logistical reshuffling."  Hicks, 397 F. Supp. 2d at 43.  Mr. 

Hamdan has already been detained for over five years, and his detention would only continue if 

the proceedings were stayed.  Moreover, much of the delay in the proceedings against Mr. 

Hamdan has been the result of the Government's own actions, especially the failure to charge Mr. 

Hamdan with any offenses until July 2004, nearly thirty-two months after his initial detention.  

Boumediene and Al Odah are likely to be resolved this term, which means that the proceedings in 

Mr. Hamdan's case would only be delayed a few months.6 

Finally, the public interest favors granting a stay.  There is a strong public interest in 

ensuring that the military commissions comply with the requirements of the United States 

Constitution, to the extent it applies.  And, as the court in Hicks noted, "It would not be in the 

public interest to subject Petitioner to a process which the highest court in the land may 

determine to be invalid."  397 F. Supp. 2d at 43.  If a stay is denied, the Commission would risk 

wasting judicial and other resources adjudicating a case that it may lack the authority to decide, 

or face considering the complex issues before it without the benefit of Supreme Court guidance 

that is only a few months away. 

3. Request for Oral Argument.  Contrary to its position in its special request for 

                                                 
6 In Hamdan v. Rumsfeld, Justice Breyer noted, "[T]he circumstances of Hamdan's trial present no exigency 
requiring special speed or precluding careful consideration of evidence."  126 S. Ct. at 2805 (Breyer, J., concurring). 
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leave to file this brief, the defense no longer requests oral argument on the issues presented here. 

4. Attachments. 

 A. Al-Marri v. Wright, 487 F.3d 160 (4th Cir. 2007), reh'g en banc granted 

(Aug. 22, 2007). 

 B. Brief of Amicus Curiae Specialists in the Law of War in Support of 

Petitioner-Appellant Ali Saleh Kahlah Al-Marri and Reversal, Al-Marri v. Wright, 487 F.3d 160 

(4th Cir. 2007) (No. 06-7427). 

 C. Int'l Comm. of the Red Cross, 21-07-2005 Official Statement: The 

Relevance of IHL in the Context of Terrorism. 

 D. Hamdan v. Gates, No. 07-5042 (D.C. Cir. July 24, 2007) (order deferring 

consideration of petition for rehearing en banc). 

 

Respectfully submitted, 
      By:___________________________ 

ANDREA J. PRASOW 
Assistant Defense Counsel 

      Office of the Chief Defense Counsel 
      Office of Military Commissions 
        
       
       
       
      HARRY H. SCHNEIDER, JR. 
      JOSEPH M. MCMILLAN 

Perkins Coie LLP 
       

 
 

Civilian Defense Counsel 
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UNITED STATES OF AMERICA Government Reply Brief 

  
  

v. In Support of the Government’s Motion 
 For Reconsideration 
  
  

SALIM AHMED HAMDAN 2 October 2007 
  
 

GOVERNMENT’S REPLY BRIEF IN SUPPORT OF THE GOVERNMENT’S 
MOTION FOR RECONSIDERATION 

 In United States v. Khadr, CMCR 07-001 (Sept. 24, 2007), the Court of Military 

Commission Review (“CMCR”) held that a Military Judge has jurisdiction under the 

Military Commissions Act of 2006, Pub. L. No. 109-366, 120 Stat. 2600 (“MCA”), to 

determine directly whether a detainee is an “unlawful enemy combatant” under 10 U.S.C. 

§ 948a(1)(A)(i).  Although Hamdan recognizes, as he must, that the CMCR’s decision is 

binding upon military commission proceedings, see 10 U.S.C. §§ 950d, 950f, the Defense 

nonetheless attempts to pick and choose amongst the portions of that opinion, see 

Defense Supplemental Brief (Oct. 1, 2007) (“Def. Supp.”) at 1, and to raise arguments 

extraneous to the issue now pending on this motion.   

 The only genuine question on the motion for reconsideration is whether the 

Military Judge has the jurisdiction to convene an evidentiary hearing to determine 

Hamdan’s combatant status.  The CMCR has definitively answered that question in the 

affirmative.  See Khadr at 20 (holding the Military Judge abused his discretion in 

dismissing the charges on jurisdictional grounds before affording the Government the 

opportunity to present evidence); see also id. at 24-25.  Given the simplicity of that 

question and the CMCR’s clear answer, the disposition of the motion is simple:  the 
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Government’s motion should be granted and an evidentiary hearing scheduled on this 

question.   

I. Khadr Rejected the Defense’s Procedural Argument.   

 The Defense’s primary argument on the motion for reconsideration is the same as 

that rejected in Khadr—that the Government should be precluded from presenting 

evidence in support of jurisdiction, because it did not make a clear offer of proof before 

the initial dismissal.  As with Khadr, that is simply incorrect.  The Government did, in 

fact, seek to present evidence developed at Hamdan’s CSRT proceeding that establishes 

his status as an unlawful enemy combatant.  See Govt’s Resp. to the Defense Mot. to 

Dismiss for Lack of Jurisdiction at 4 (arguing that “a CSRT is not required to establish 

jurisdiction” and citing Rule for Military Commissions 202(b), discussion note, which 

authorizes a military commission to proceed to establish its own jurisdiction); see also id. 

at 2 (offering as evidence the findings made by the CSRT, which is sufficient to establish 

jurisdiction when “considered in light of the MCA’s jurisdictional provisions”).  More to 

the point, however, the CMCR specifically rejected such an argument as providing a 

legal basis for depriving the Government of the opportunity to establish this Court’s 

jurisdiction.   

In Khadr, the Military Judge initially dismissed the case based on the absence of a 

CSRT determination that the accused was an unlawful enemy combatant.  In denying the 

motion for reconsideration, the Military Judge found “that the prosecution did not make a 

formal offer of proof concerning any of the evidence which it now proposed be used.”  

Id. at 20 (internal quotation marks omitted).  In reversing that decision, however, the 

CMCR held that the Military Judge abused his discretion by “not afford[ing the 
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Government] the opportunity to present evidence to establish the military commission’s 

in personam jurisdiction over Mr. Khadr.”  Id. at 19.  The CMCR noted that “if there was 

any genuine confusion on this matter at the initial session of Mr. Khadr’s military 

commission, Appellant’s subsequent Motion for Reconsideration made it clear the 

prosecution was and remains fully prepared to present evidence that would clearly 

establish jurisdiction over the accused.”  Id. (internal quotation marks omitted).  Thus, the 

CMCR emphatically rejected the procedural argument upon which Hamdan now relies.   

  As in Khadr, the Government in its Motion for Reconsideration and for an 

Evidentiary Hearing unequivocally requested an evidentiary hearing wherein the Military 

Judge would make a status determination based on evidence submitted by the parties.  

See Government’s Motion for Reconsideration and for an Evidentiary Hearing, at 1 

(“[T]he Prosecution respectfully requests that the Military Judge reopen the case and 

permit an evidentiary hearing on th[e personal jurisdiction] issue.”).1  No matter whether 

such a hearing was expressly requested during the 4 June 2007 Military Commission 

proceeding, there now can be no question that “the prosecution was and remains fully 

prepared to present evidence that would clearly establish jurisdiction over the accused.”  

Khadr at 20 (internal quotation marks omitted).  In accordance with the CMCR’s recent 

holding in Khadr, therefore, the Government should be given the opportunity to present 

evidence to prove that Hamdan is, in fact, an unlawful enemy combatant under 10 U.S.C. 

§ 948a(1)(A)(i). 

                                                 
1  See also Government’s Reply Memorandum in Support of the Government’s Motion for 

Reconsideration and for an Evidentiary Hearing, at 2 (June 25, 2007) (“The Government respectfully 
requests that this Court reopen proceedings so that the Court may receive evidence on the Defendant’s 
status as an ‘unlawful enemy combatant’ and directly determine its jurisdiction over the Defendant.”); see 
also id. (“A principal purpose of the Government’s present motions is to remove all doubt:  The 
Government is requesting such an evidentiary hearing and direct determination of status and jurisdiction by 
the Military Judge.”).   
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II. The Government Can Establish That Hamdan Is an Unlawful Enemy 
Combatant as a Matter of Fact and as a Matter of Law.   

 In light of the CMCR’s decision in Khadr, Hamdan is hard-pressed to argue that 

this Court lacks jurisdiction to consider whether he meets the definition of an unlawful 

enemy combatant that Congress established under 10 U.S.C. § 948a(1)(A)(i).  Instead, he 

makes the extraordinary argument that—notwithstanding the purpose of the MCA to 

provide statutory military commissions to try members of al Qaeda, such as the planners 

of the September 11th attacks—no al Qaeda detainee could ever be tried by a military 

commission, because the United States is supposedly engaged in a Common Article 3 

conflict against a force comprised entirely of noncombatants.  Of course, Hamdan 

recognized that the law of war applies to the armed conflict against al Qaeda, and 

Congress expressly provided for military commission jurisdiction over al Qaeda 

members.  Accordingly, Hamdan’s argument is simply unsustainable as a matter of law. 

A. The MCA Conclusively Establishes Military Commission Jurisdiction 
Over Unlawful Enemy Combatants. 

In Hamdan v. Rumsfeld, 126 S. Ct. 2749 (2006), the Supreme Court held that 

Common Article 3 applies to the armed conflict in which the United States is engaged 

with al Qaeda.  Id. at 2796.  The Court assumed the validity of Hamdan’s continued 

detention as an “enemy combatant” during the ongoing hostilities against al Qaeda.  Id. at 

2798; see also id. at 2805 (Kennedy, J., concurring).  And the Court recognized that 

military commissions are an appropriate incident under the law of war, but that the 

commissions convened under the President’s initial orders were inconsistent with the 

Uniform Code of Military Justice and therefore required express statutory authorization.  

Id. at 2798.  The Court did not, however, cast doubt on Hamdan’s status as an enemy 
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combatant in the present conflict, nor did the Court hold that the status of an “enemy 

combatant” cannot exist in an armed conflict governed by Common Article 3.2   

To the contrary, Congress enacted the MCA in direct response to Hamdan and 

conclusively determined that military commissions in fact have jurisdiction to try al 

Qaeda members, who are “unlawful enemy combatants.”3  The MCA defines “unlawful 

enemy combatants”—which, as Hamdan recognizes, see Def. Supp. at 8, necessarily 

includes the universe of “enemy combatants”—to “include[e] a person who is part of . . . 

al Qaeda.”  10 U.S.C. § 948a(1)(A)(i).   

There is no conflict between the Military Commissions Act and the law of war.  

To the extent, however, that there were any conflict with the mélange of (largely non-

binding) international sources relied upon by the Defense, the MCA’s clear definitional 

provision governs.4  See, e.g., Breard v. Greene, 523 U.S. 371, 376 (1998) (“We have 

held that . . . when a statute which is subsequent in time is inconsistent with a treaty, the 

statute, to the extent of conflict, renders the treaty null.”) (internal quotation marks and 

citations omitted); Rainey v. United States, 232 U.S. 310, 316-17 (1914) (similar); 
                                                 

2  The Defense’s suggestion to the contrary⎯see, e.g., Def. Supp. at 12 (“[T]he Supreme Court 
has already found that Mr. Hamdan is being detained in a conflict in which the law of war does not 
recognize the legal category of ‘enemy combatant’”)⎯is utterly untenable, and Hamdan points to nothing 
in the Court’s opinion to support it.  Accordingly, the argument that Congress somehow “nullif[ied]” the 
Defense’s imagined scope of the Supreme Court’s decision in Hamdan, see id. at 12 (citing Plaut v. 
Spendthrift Farm, Inc., 514 U.S. 211, 227 (1995)), is surpassing strange.  

3  See, e.g., 152 Cong. Rec. H7925, 7937 (Sept. 29, 2006) (statement of Rep. Hunter) (“We were 
not only requested to do this by the President, but the Supreme Court in the Hamdan case essentially 
invited, in fact said that we were an essential part of the construct of any tribunal legislation that would set 
up the new tribunal process; that it had to be a construct that was participated in by Congress.  So you could 
say, I think, Mr. Speaker, that we have been charged not just by the President but by the Supreme Court 
with doing our job and putting together this process.”); 152 Cong. Rec. S10109, 10109 (Sept. 26, 2006) 
(statement of Sen. Frist) (describing legislation to establish military commissions as “the Hamdan 
legislation”).  

4  As explained in Part III.B, infra, many of the sources of international law that fill the Defense’s 
brief do not, in fact, bind the United States as a matter of international law, much less as a matter of 
domestic law.  

AE 33 (Hamdan) 
Page 19 of 26



Committee of United States Citizens Living in Nicaragua v. Reagan, 859 F.2d 929, 935-

37 (D.C. Cir. 1988) (similar); see also Guaylupo-Moya v. Gonzales, 423 F.3d 121, 136 

(2d Cir. 2005) (“[C]lear congressional action trumps customary international law and 

previously enacted treaties.”). 

 As explained in greater detail in the Government’s Reply Memorandum in 

Support of the Government’s Motion for Reconsideration and for Evidentiary Hearing, 

see supra note 1, at 10-11, Congress drafted the MCA against a well-established 

backdrop of “enemy combatant” determinations that the Department of Defense has 

made ever since 2004.  And Congress was obviously aware of Hamdan and its Common 

Article 3 holding prior to enacting the MCA.  See supra note 3.  Thus, Congress knew 

precisely what it was doing in the Military Commissions Act⎯namely, authorizing 

military commission trials for unlawful “enemy combatants” in the Nation’s war with al 

Qaeda, fully consistent with Common Article 3.  

B. Common Article 3 of the Geneva Conventions Clearly Contemplates the 
Existence of “Enemy Combatants.” 

 Common Article 3 of the Geneva Conventions establishes a baseline treatment 

standard in conflicts “not of an international character” that occur within the territory of a 

state party to the Conventions.  As the authoritative Pictet Commentaries to the Geneva 

Conventions explain, Common Article 3 was directed at “armed conflicts, with ‘armed 

forces’ on either side engaged in ‘hostilities’—conflicts, in short, which are in many 

respects similar to an international war, but take place within the confines of a single 

country.”  Commentary to the Geneva Conventions of 12 August 1949, Convention III 

Relative to the Treatment of Prisoners of War, at 37 (J. Pictet, gen. ed. 1960).  There is 

simply no basis within the text of Common Article 3 or its history, for concluding that it 
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contemplates “armed conflicts” between “armed forces” in which one or more sides lacks 

any combatants at all. 

 In advancing that counterintuitive position, the Defense (like the Fourth Circuit in 

the al-Marri decision) relies solely on a webpage, posted by the International Committee 

of Red Cross (“ICRC”), for the proposition that “the legal status of ‘enemy combatant’ 

does not exist in non-international conflicts.”  See Def. Supp. at 6 (quoting al-Marri v. 

Wright, 487 F.3d 160, 185-86 (4th Cir. 2007), reh’g en banc granted (Aug. 22, 2007)) 

(internal quotation marks omitted).  Of course, the ICRC is not a lawmaking body and 

does not have the power to make authoritative pronouncements of international law that 

would bind the United States.   

Moreover, the ICRC “question and answer” webpage clearly does not stand for 

the proposition for which the Defense cites it.5  In fact, the ICRC webpage affirmatively 

disclaims Hamdan’s attempt (see Def. Supp. at 7) to rely upon the “fundamental 

distinction[] . . . between combatants and civilians.”  See ICRC, The Relevance of IHL in 

the Context of the War on Terrorism, available at www.icrc.org/web/eng/siteeng0.nsf/ 

htmlall/terrorism-ihl-210705 (visited Oct. 2, 2007) (“In non-international armed conflict 

combatant status does not exist.  Prisoner of war or civilian protected status under the 

Third and Fourth Geneva Conventions, respectively, do not apply.”) (emphasis added).  

Read in context, the ICRC webpage stands for the utterly unremarkable proposition that, 

when it applies, Common Article 3 provides a single set of protections to everyone, 

combatants and non-combatants alike.  

                                                 
5  Of course, the panel majority in al-Marri likewise relied upon the ICRC webpage.  As explained 

in Part III.C, infra, however, al-Marri is easily distinguishable from this case, and in any event, the Military 
Judge ought not compound the Fourth Circuit’s erroneous interpretation of a non-binding Internet posting.  
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Moreover, the Defense’s invocation of international law is contradictory.  As 

Hamdan would have it, a “civilian”⎯who openly flaunts the law of war and who 

provides purposeful and material support for al Qaeda combat operations⎯should 

nonetheless be able to invoke the protections of the Geneva Conventions under the 

Protocol Additional to the Geneva Conventions (“Additional Protocol I”).  See, e.g., Def. 

Supp. at 7-8, 10.  And, to be sure, certain provisions of Additional Protocol I would have 

extended the broader protections of the Geneva Conventions to those—like Hamdan—

who would not otherwise qualify for them.  See, e.g., Additional Protocol I, art. 75.  Of 

course, the United States did not ratify Additional Protocol I—a fact that the Defense 

inexplicably fails to note.  Indeed, the President decided not to submit it for the Senate’s 

consideration precisely because he feared that it would afford undeserved protections to 

individuals like Hamdan.  As President Reagan explained:  “We must not, and need not, 

give recognition and protection to terrorist groups as the price for progress in 

humanitarian law. . . .  The repudiation of Protocol I is one additional step, at the 

ideological level so important to terrorist organizations, to deny these groups legitimacy 

as international actors.”  President Ronald Reagan, Letter of Transmittal to the Senate of 

Protocol II additional to the Geneva Conventions of 12 August 1949, concluded at 

Geneva on June 10, 1977 (Jan. 29, 1987).6 

                                                 
6  Equally specious is the Defense’s claim that “‘[t]he law of war refuses to classify persons 

affiliated with terrorist organizations as enemy combatants for fear that doing so would immunize them 
from prosecution and punishment by civilian authorities in the capturing country.”  Def. Supp. at 9 (internal 
quotation marks and citation omitted).  It is well established that Common Article 3 extends only certain 
prohibitions under international law to covered non-international conflicts.  It does not extend prisoner of 
war status or combatant immunity to terrorists.  See 3 Cumulative Digest of United States Practice in 
International Law 1981-1988 at 3464 (1995) (“[Common] Article III does not provide any immunity from 
prosecution to individuals for engaging in combatant acts.”). 
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C. The Fourth Circuit’s Non-Binding Decision in al-Marri is Easily 
Distinguished. 

 The only legal decision that even arguably supports the Defense’s illogical 

interpretation of Common Article 3 is al-Marri v. Wright, 487 F.3d 160 (4th Cir. 2007), 

reh’g en banc granted (Aug. 22, 2007), a now-vacated Fourth Circuit decision that the 

full court has agreed to rehear en banc.  See 4th Cir. R. 35(c) (“Granting of rehearing en 

banc vacates the previous panel judgment and opinion . . . .”).  Even if that case remained 

good law, however, it would be readily distinguishable.   

The question in al Marri was not whether the petitioner was subject to 

prosecution under the definition Congress established under the MCA.  Rather, al Marri 

was a habeas case testing whether the Department of Defense had the authority to detain 

a lawful permanent resident who had been arrested inside the United States outside a 

zone of active combat and who was being held within the United States.  In addressing 

the question, the majority emphasized that  

when the Government contends, as it does here, that an individual with 
constitutional rights is an enemy combatant, . . . courts must take 
particular care that the Government’s allegations demonstrate that the 
detained individual is not a civilian, but instead, as the Supreme Court has 
explained, “meets the enemy-combatant criteria.”   
 

Id. at 176-77 (quoting Hamdi v. Rumsfeld, 542 U.S. 507, 534 (2004) (plurality op.)).  The 

court therefore examined whether al-Marri could be constitutionally detained as an 

“enemy combatant” under Hamdi.  See id. at 175.   

 The term “enemy combatant,” for purposes of assessing whether the President or 

his subordinates may detain a citizen or legal permanent resident without trial, is not 

defined under U.S. law.  See id. (“There is some debate as to the proper scope of this term 

[‘enemy combatant’], and the Government has never provided any court with the full 
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criteria that it uses in classifying individuals as such.”).  Thus, a habeas court considering 

the due process rights of a U.S. citizen or an alien lawfully residing in the United States 

“must look to law-of-war principles to determine who fits within the ‘legal category’ of 

enemy combatant.”  Id. at 182.  The extended discussion in al-Marri about the proper 

definition of “enemy combatant” is wholly inapposite with respect to Hamdan, however.  

The issue here is not whether Hamdan would be entitled to a writ of habeas corpus if he 

were a U.S. citizen or legal permanent resident detained within the United States; rather, 

the question is simply whether he may be tried before a military commission under the 

MCA based upon the definition of “unlawful enemy combatant” provided by Congress.  

See 10 U.S.C. § 948a(1)(A)(i).7   

Accordingly, even if al-Marri remained good law in the Fourth Circuit, its 

discussion of the definition of “enemy combatants” is simply inapposite with respect to 

alien unlawful enemy combatants tried under the MCA.   

IV. The Stay Should Be Denied.   

The Defense also argues that proceedings in this case should be stayed pending 

the decision of the Supreme Court in Boumediene v. Bush and al Odah v. United States.  

Boumediene and al Odah address whether the detainees at Guantanamo Bay are entitled 

to the constitutional right to habeas corpus and, if so, whether the judicial review of 

CSRT decisions constitutes an adequate alternative to that system.  These issues are quite 

different from the MCA matters to be determined by Hamdan’s military commission.  

Indeed, Hamdan’s own petition for certiorari recognized that the questions pending in 

                                                 
7  As explained in Part IV, infra, Hamdan himself recognized the import of this distinction in his 

petition for certiorari, which the Supreme Court denied yesterday. 
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Boumediene and al Odah are distinct from those presented in a military commission trial.  

See, e.g., Petition for Writ of Certiorari Before Judgment, Hamdan v. Gates, 2007 WL 

1946601, at *6 (July 2, 2007) (“[W]hile Boumediene and Al Odah present . . . questions 

as they relate to detainees seeking review of the CSRT process, the instant petition 

presents them as applied to detainees challenging the jurisdiction of the military 

commission trials.”); id. at *10 (“[T]his case raises issues distinct from those raised by 

Boumediene and Al Odah.”).   

Moreover, Hamdan’s contention that a stay should be granted based upon his own 

petition currently pending in the D.C. Circuit, see Hamdan v. Gates, No. 07-5042 (D.C. 

Cir. July 24, 2007), is dramatically undercut by the Supreme Court’s recent denial of his 

petition for certiorari.  See Hamdan v. Gates, --- S. Ct. ---, 2007 WL 1999899 (Oct. 1, 

2007).  In considering Hamdan’s petition, the Court was free to defer consideration of 

that petition pending its resolution of the issues in Boumediene and al Odah.  Rather than 

taking such an action, however, the Supreme Court chose not to defer action on 

Hamdan’s petition, but simply denied certiorari, reflecting the fact that these two 

decisions are not so linked as to warrant a stay.8 

                                                 
8  Finally, Hamdan alleges only a single ground of irreparable harm that he claims is sufficient to 

justify a stay:  the obligation to continue to appear before this Commission.  See Def. Supp. at 15-16.  
Hamdan’s argument, however, disregards the well-established principle that the cost and inconvenience of 
defending litigation does not typically constitute irreparable injury for the purposes of preliminary 
injunctive relief.  See, e.g., Younger v. Harris, 401 U.S. 37, 46 (1970) (denying a criminal defendant’s 
motion to enjoin pending State court proceedings, noting that “the cost, anxiety, and inconvenience of 
having to defend against a . . . criminal prosecution, could not by themselves be considered ‘irreparable’ in 
the special legal sense of that term”); see also Fed. Trade Comm’n v. Standard Oil Co. of Cal., 449 U.S. 
232, 244 (1980) (denying plaintiff’s motion to enjoin Federal Trade Commission from prosecuting an 
unfair trade practices complaint, stating that “[m]ere litigation expense, even substantial and unrecoupable 
cost, does not constitute irreparable injury”). 

Hamdan also relies upon Hicks v. Bush, 397 F. Supp. 2d 36 (D.D.C. 2005), for the proposition that 
the public interest favors granting a stay.  But the interest that the Hicks court determined to support a stay 
in that case—namely, that the Supreme Court’s impending decision in Hamdan could hold that the military 
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V. Conclusion. 

 For the reasons stated herein, the Government respectfully submits that the 

Government’s motion for reconsideration should be granted.9                                                                            

                                                                 
         //s//                                               
WILLIAM B. BRITT       
LTC, JA, USAR             
Prosecutor 
Office of Military Commissions  
Prosecution 

 
         //s//  
TIMOTHY STONE  
LCDR, JA, U.S. Navy  
Prosecutor  
Office of Military Commissions  
Prosecution 
 
           //s//  
CLAYTON TRIVETT, JR.  
Lieutenant, JA, U.S. Navy  
Prosecutor  
Office of Military Commissions  
Prosecution 
 
           //s// 
FRANCIS A. GILLIGAN 
Appellate Prosecutor 
Office of Military Commissions 
Prosecution 

 
commission system as a whole lacked statutory authorization, see id. at 43—is inapposite here, given 
Congress’s subsequent authorization of the military commission system under the MCA.  

9  Hamdan also raises an argument apparently based on the equal protection component of the Due 
Process Clause.  It is premature, however, to address this question prior to reaching the question whether 
the commission has jurisdiction over Hamdan.  See Steel Co. v. Citizens for a Better Environment, 523 U.S. 
83, 94, 101-02 (1998) (discussing “requirement that jurisdiction be established as a threshold matter”); see 
also Ruhrgas AG v. Marathon Oil Co., 526 U.S. 574, 583 (1999) (applying the Steel Co. rule in the context 
of personal jurisdiction). 
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Subject: FW: US v HAMDAN RULING ON MOTION FOR RECONSIDERATION

Importance: High

Attachments: Hamdan Motion to Reconsider Ruling.pdf

Page 1 of 1United States v. Hamdan - Defense Response to P0001: Government's Motion for Recons...

10/22/2007

CAPT Allred has directed that I send the attached Ruling to counsel and other interested parties. 
  
v/r,  

  
Senior Attorney Advisor  
Military Commissions Trial Judiciary  
Department of Defense  

  
  

-----Original Message----- 
From: Allred, Keith J CAPT   
Sent: Wednesday, October 17, 2007 16:31 
To:  
Subject: RULING ON MOTION FOR RECONSIDERATION 
  
  

: 
  
            Please forward the attached ruling on the Motion for Reconsideration to counsel and other 
interested parties in the case of United States v. Hamdan.  
  
R, 
Keith J. Allred 
Captain, JAGC, USN 
Military Judge 
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Subject: FW: US v Hamdan     Hearing on 9 NOV 2007

Importance: High

CAPT Allred has directed that I send the email below to the parties.

v/r,

Military Commissions Trial Judiciary

-----Original Message-----
From: Allred, Keith J CAPT 
Sent
To: 
Subj g on 9 NOV 2007

Please forward the email below to the parties in US v. Hamdan.

Counsel in the case of United States v. Hamdan,

1.  The next military commission session will begin at 0900 hours, 9 November 2007, in the
courtroom at Guantanamo Bay, Cuba.  Counsel who desire a continuance may request a delay 
NLT 1630 hours, 22 October 2007.

2.  If the hearing results in a finding that the accused is an alien unlawful enemy 
combatant, as defined in Section 948a(1) of the MCA, Counsel should be prepared to 
establish a motions and trial schedule before departing the island.  Counsel for both 
sides will provide the commission and the opposing party a proposed motion and trial 
schedule NLT 1630 hours, 31 October 2007.

3.  NLT 1630 hours, 31 October 2007:
(1)  The government will provide the commission and the defense the materials upon 

which it intends to rely, and identify the witnesses it intends to call, to establish that
the accused is an Alien Unlawful Enemy Combatant.

(2)  The defense will provide the commission and the government any materials upon 
which it intends to rely, and identify the witnesses it intends to call, in opposition to 
such a finding, and shall file any requests for the production of witnesses. 

(3)  Matters previously provided to the commission (e.g., Appellate Exhibits (AEs)) 
are already in the record and may be referenced by either party.

4.  Matters presented at the 9 November hearing, both factual and legal, must be focused 
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specifically on whether or not the accused meets the definition of AUEC as established by 
the Military Commission Act of 2006 (MCA). See 10 USC 948a(1) and 948d(a).   

5. Other matters which might affect jurisdiction (i.e., international law, constitutional 
law, criminal law) may be raised in subsequent motions. 

/s/ Keith J. Allred
Captain, Judge Advocate General's Corps 
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Subject: U.S. v. Hamdan

Signed By: 
Attachments: Detailing Letter - LT Mizer.pdf

Page 1 of 1U.S. v. Hamdan

10/22/2007

  

I was detailed as military defense counsel for Salim Hamdan on October 11, 2007.  Please find attached a copy of 
Colonel David's detailing letter. 

For planning purposes, I am required to attend the O-4 leadership training symposium next week, 15-19 October.  
I have an oral argument before the Court of Appeals for the Armed Forces ICO U.S. v. Pack on October 25, 2007, 
in Bloomington, Indiana.  And I have a contested rape case in the rehearing of U.S. v. Moreno at Quantico, 
Virginia from 5-9 November.  I will be available for scheduled hearings following Corporal Moreno's trial. 

Very Respectfully,  

B. L. MIZER  
LT, JAGC, USN  
Office of Military Commissions  
Office of Chief Defense Counsel  

  
  

  
  

  

<<...>>  
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-----Original Message-----

 

 

Importance: High

CAPT Allred has directed that I send the email below to the parties.

v/r,

Military Commissions Trial Judiciary

-----Original Message-----
From: Allred, Keith J CAPT 
Sent
To: 
Subj ntinuance  US v Hamdan

 

Please forward the email below to the parties in US v. Hamdan:

Counsel in the case of United States v. Hamdan, 

1. The defense has requested a continuance of the session of the military commission 
currently set for 9 November 2007 at 0900 hours in Guantanamo Bay, Cuba, and asserts that 
a continuance until 29 or 30 November 2007 satisfies their concerns.

2. The request is premised on the unavailability of the Detailed Defense Counsel and the 
defense interpreter. 

3. The government opposes the request. 

4. I find that granting this request serves the interests of justice and that this 
continuance does not interfere with the best interest of either the public or the accused 
in providing a prompt trial for the accused as contemplated in R.M.C. 707(b)(4)(E).  
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5. I further find that for the purposes of R.M.C. 707, the defense is responsible for the 
delay occasioned by the granting of this continuance.

6. The defense request for a continuance of the scheduled 9 November 2007 session is 
granted and extends until 5 December 2007.  All counsel are directed to make necessary 
arrangements to be present in the GTMO, Cuba Courtroom at 1300 on 5 December 2007 for this
session. 

7.  Deadlines in my 18 October 2007 email setting the 9 November 2007 hearing are amended 
as follows: In paragraphs 2 and 3, "31 October 2007" is now "28 November 2007".

/s/ Keith J. Allred
Captain, Judge Advocate General's Corps Military Judge

 

 

Subject: RE: U.S. v. Hamdan: Special Request for Relief - Continuance
Importance: High

Sir(s) / ALCON - In support of the Government's opposition, please consider that civilian 
counsel is lead counsel and the request does not address his/her availability or 
unavailability. Thank you. LTC Britt.

 

 

Importance: High

Sir(s) / ALCON - The Government (as noted by Ms. Prasow) opposes a continuance in this 
case. Furthermore, the Government reserves the right to respond more fully to the Defense 
Special Request for Relief - Continuance, by NLT 1500, 23 October 07 per Judge Allred. 
Thank you.

WILLIAM B. BRITT 
LTC, JA, USAR 
Deputy Chief Prosecutor 

 

CONFIDENTIALITY NOTICE: This electronic transmission may contain attorney work-product or 
information protected under the attorney-client privilege, both of which are protected 
from disclosure under the Freedom of Information Act, 5 USC 552. Do not release outside of
DoD channels without prior authorization from the sender.
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---------------------------------------------

Subject: RE: U.S. v. Hamdan: Special Request for Relief - Continuance
Importance: High

CAPT Allred has directed that the Government's response, if any, to the Defense Special 
Request for Relief - Continuance is due NLT 1500, 23 October 07.

v/r, 

 
 

Military Commissions Trial Judiciary 

 

-----------------------------------------------

 

 

Subject: U.S. v. Hamdan: Special Request for Relief - Continuance

 

Please accept this special request for relief for filing in the case of United States v. 
Hamdan. 

1. On 17 October 2007, the military judge issued a Decision on Motion to Reconsider 
Dismissal of Charges for Lack of Jurisdiction. In that Decision, the military judge 
scheduled a session of the military commission for 9 November 2007 at 9am in Guantanamo 
Bay. 

2. On 18 November, the military judge issued additional instructions and advised counsel 
that a request for a continuance of the 9 November hearing must be submitted NLT 1630 
hours on 22 October 2007.

3. On 11 October, Lt Brian Mizer was detailed as Detailed Defense Counsel to the case of 
United States v. Hamdan. On that same day, Lt Mizer forwarded his detailing letter to the 
military judge and advised him that previous case commitments occupied him until 9 
November 2007.

4. On 18 October, the Convening Authority informed the Office of the Chief Defense Counsel
that air transportation to Guantanamo Bay for the hearings scheduled in the cases of 
United States v. Khadr and United States v. Hamdan would leave Andrews AFB on 6 November 
and return on 10 November.
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5. On 18 October, the Office of the Chief Defense Counsel commenced research into 
alternative forms of travel for Lt Mizer. The Deputy Chief Defense Counsel was informed 
that obtaining air transportation for Lt Mizer on 8 November was unlikely.

6. Due to Lt Mizer's previously scheduled case commitments he has not yet met Mr. Hamdan 
and attempted to form an attorney-client relationship.

7. Accordingly, the Defense requests a continuance of the 9 November hearing. The Defense 
notes that Professor Charles Schmitz, the Defense interpreter, has a previously scheduled 
commitment OCONUS from 16 to 20 November. In light of Professor Schmitz's unavailability 
followed by the Thanksgiving holiday, the Defense requests a continuance to 29 or 30 
November. 

8. The Defense has conferred with the Prosecution who does not join in this request.
 
9. The Defense stipulates that this request for a continuance serves the interests of 
justice and is excludable from pre-trial timing requirements pursuant to R.M.C. 
707(b)(4)(E)(i), but does not waive the right to assert possible speedy trial violations 
based on other periods of time.

Respectfully submitted,
AJP 
  
Andrea J. Prasow 
Office of the Chief Defense Counsel 
Office of Military Com

 

 

--------------------------------------------------------------------------------

 
 

 

Subject: FW: US v Hamdan Hearing on 9 NOV 2007
Importance: High

CAPT Allred has directed that I send the email below to the parties.

v/r,

Military Commissions Trial Judiciary

-----Original Message-----
From: Allred, Keith J CAPT 
Sent
To: 
Subj g on 9 NOV 2007
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,

Please forward the email below to the parties in US v. Hamdan.

Counsel in the case of United States v. Hamdan,

1.  The next military commission session will begin at 0900 hours, 9 November 2007, in the
courtroom at Guantanamo Bay, Cuba.  Counsel who desire a continuance may request a delay 
NLT 1630 hours, 22 October 2007.

2.  If the hearing results in a finding that the accused is an alien unlawful enemy 
combatant, as defined in Section 948a(1) of the MCA, Counsel should be prepared to 
establish a motions and trial schedule before departing the island.  Counsel for both 
sides will provide the commission and the opposing party a proposed motion and trial 
schedule NLT 1630 hours, 31 October 2007.

3.  NLT 1630 hours, 31 October 2007:
(1)  The government will provide the commission and the defense the materials upon 

which it intends to rely, and identify the witnesses it intends to call, to establish that
the accused is an Alien Unlawful Enemy Combatant.

(2)  The defense will provide the commission and the government any materials upon 
which it intends to rely, and identify the witnesses it intends to call, in opposition to 
such a finding, and shall file any requests for the production of witnesses. 

(3)  Matters previously provided to the commission (e.g., Appellate Exhibits (AEs)) 
are already in the record and may be referenced by either party.

4.  Matters presented at the 9 November hearing, both factual and legal, must be focused 
specifically on whether or not the accused meets the definition of AUEC as established by 
the Military Commission Act of 2006 (MCA). See 10 USC 948a(1) and 948d(a).   

5. Other matters which might affect jurisdiction (i.e., international law, constitutional 
law, criminal law) may be raised in subsequent motions. 

/s/ Keith J. Allred
Captain, Judge Advocate General's Corps 
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Subject: U.S. v. Hamdan - Notice of Appearance of Civilian Counsel
 

Follow Up Flag: Follow up

Flag Status: Yellow

Attachments: Notice of Appearance - Charles Swift.pdf

Page 1 of 1U.S. v. Hamdan - Notice of Appearance of Civilian Counsel

11/27/2007

  

Attached please find Charles D. Swift's Notice of Appearance and Affidavit and Agreement by Civilian Defense 
Counsel.  

Respectfully submitted,  
AJP  

Andrea J. Prasow  
Office of the Chief Defense Counsel  
Office of Military Commissions  

  
  

  
  

  

<<...>>  
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Subject: RE: U.S. v. Hamdan: Counsel for Mr Hamdan

Follow Up Flag: Follow up

Flag Status: Yellow

Page 1 of 2

11/27/2007

The below text was sent only to Mr. Chapman in error. It is forwarded to all parties. 
  
  
 
Sir I believe Col. David is out of the office this week.  I did in fact retire on August 31, 2007 and I am currently 
employed as a visiting Professor of Law at Emory University.  I have been approved as member of the defense 
counsel pool but have not yet entered an appearance in the Hamdan case as a civilian defense counsel.  My 
intent is to enter an appearance and continue to represent Mr. Hamdan in commissions and in federal 
proceedings. 
  
Prof. Charles Swift 

 
 

 
 
 
 

 
 

 
 

 
 

 
 

 
COL David/Mr Swift, 
  
LCDR Charles D. Swift was previously the Detailed Defense Counsel in US v Hamdan, as detailed by 
Col Sullivan. According to a recent email from Mr. Swift, he has now left the military. Please verify 
the status of Mr. Charles D. Swift in US v Hamdan ASAP. Thanks. 
  
v/r,  

  
Senior Attorney Advisor  
Military Commissions Trial Judiciary  
Department of Defense  
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Windows Live Hotmail and Microsoft Office Outlook – together at last. Get it now! 

Page 2 of 2

11/27/2007
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Subject: FW: United States v. Hamdan--Verification of Detailed Counsel

Follow Up Flag: Follow up

Flag Status: Yellow

Page 1 of 2RE: United States v. Hamdan--Verification of Detailed Counsel

11/27/2007

FYI 
  

v/r,  

  
Senior Attorney Advisor  
Military Commissions Trial Judiciary  
Department of Defense  

  
  

 
  
 

From: David, Steven, COL, DoD OGC  
 

 

 
Subject: RE: United States v. Hamdan--Verification of Detailed Counsel 
 

  
asow remains detailed as Assistant Defense Counsel in this matter 

pursuant to the Memorandum of April 30th, 2007. Mr. Charles Swift's request to join 
the pool of civilian defense counsel authorized to practice in the military 
commission system has been reviewed and is being approved. Mr. Joe McMillan and Mr. 
Harry Schneider are also civilian counsel. MAJ Thomas Roughneen was detailed 
military counsel but he is no longer on orders or otherwise assigned to this 
office. I have not assigned another military defense counsel at the present time as 
I am reviewing our existing available personnel options and awaiting information 
from the various services on the availability of active and/or reserve component 
attorneys to fill the position vacancies that we have, while attempting to estimate 
future needs and likely cases. I anticipate being in a position to identify counsel 
to replace MAJ Roughneen next week.  

If questions, please let me know. I will be out of the country starting tomorrow 
but should have Blackberry access. Mr. Berrigan will be in the office next week.  

COL David  
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_____________________________________________  

      
     

       
      

 

Subject:        United States v. Hamdan--Verification of Detailed Counsel  

Sirs,  

Please verify the detailed military counsel and civilian counsel for Mr. Hamdan in this case.  
Thank you.  

v/r,  

  
Senior Attorney Advisor  
Military Commissions Trial Judiciary  
Department of Defense  

4  
  

 
 

Page 2 of 2RE: United States v. Hamdan--Verification of Detailed Counsel

11/27/2007

AE 40 (Hamdan) 
Page 17 of 18



 

 
 

 
  

 
 

Subject: RE: U.S. v. Hamdan - Notice of Appearance of Civilian Counsel

Signed By: 
Attachments: Affadavit and Agreement - Schneider.pdf

Page 1 of 1U.S. v. Hamdan - Notice of Appearance of Civilian Counsel

11/27/2007

 
  
Attached please find Form 9-2 (this time, actually attached). 
  
Respectfully submitted, 
AJP 
 

From: Chappell, Danny, LTC, DoD OGC  
 

 
 

 
 

Subject: RE: U.S. v. Hamdan - Notice of Appearance of Civilian Counsel 
 
I have not received the referenced "attached Form 9-2" for Mr. Schneider. 
  

v/r,  

  
Senior Attorney Advisor  
Military Commissions Trial Judiciary  
Department of Defense  
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Subject: FW: Amended Order ICO U.S. v Hamdan

Follow Up Flag: Follow up

Flag Status: Blue

Page 1 of 2Amended Order ICO U.S. v Hamdan

11/27/2007

CAPT Allred has directed that I send the email below to counsel and the parties. 

v/r,  

  
Senior Attorney Advisor  
Military Commissions Trial Judiciary  
Department of Defense  

  
  

From: Allred, Keith J CAPT   
Sent:  

 
 

 
 

  

Please forward the email below to the counsel in US v. Hamdan and other interested parties:  

Counsel,  

1.  In light of the continuance I granted in the hearing date, it now appears that we will have exclusive 
use of the Courtroom from 5 to 7 December. I am directing a number of changes to my previous email 
instructions concerning that hearing.  To ensure that there is no confusion, this email supersedes all prior 
emails and orders concerning the hearing. 

2.  The next military commission session will begin at 1300 hours, 5 December 2007, in the courtroom 
at Guantanamo Bay, Cuba.  

AE 41 (Hamdan) 
Page 1 of 4



3.  NLT 1630 hours, 28 November 2007:   

        (1)  The government will provide the commission and the defense the materials upon which it 
intends to rely, and identify the witnesses it intends to call, to establish that the accused is an Alien 
Unlawful Enemy Combatant. 

        (2)  The defense will provide the commission and the government any materials upon which it 
intends to rely, and identify the witnesses it intends to call, in opposition to such a finding, and shall file 
any requests for the production of witnesses.  

        (3)  Matters previously provided to the commission (e.g., Appellate Exhibits (AEs)) are already in 
the record and may be referenced by either party. 

4.  The 5 December hearing will address whether or not the accused meets the definition of AUEC as 
established by the Military Commission Act of 2006 (MCA). See 10 USC 948a(1) and 948d(a), and all 
other matters that might affect jurisdiction (i.e., issues arising under international law, constitutional law 
or criminal law).  Accordingly, the parties should be prepared to present evidence and argument on all 
aspects of the defense motion to dismiss for lack of jurisdiction during the 5-7 December hearing. 

5.  If the hearing results in a finding that the accused is an alien unlawful enemy combatant and subject 
to the jurisdiction of a military commission, the Court will establish a motions and trial schedule before 
departing the island. Counsel for both sides will provide the commission and the opposing party a 
proposed motion and trial schedule NLT 1630 hours, 30 November 2007. 

 
/s/ Keith J. Allred  
Captain, Judge Advocate General's Corps  
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Subject: RE: US v. Hamdan - Clarification Requested of 13 Nov Order

Follow Up Flag: Follow up

Flag Status: Blue

Page 1 of 2US v. Hamdan - Clarification Requested of 13 Nov Order

11/27/2007

Per CAPT Allred, your understanding is correct. 

v/r,  

  
Senior Attorney Advisor  
Military Commissions Trial Judiciary  
Department of Defense  

  
  

  
 

 
 
 
 

 
Subject: US v. Hamdan - Clarification Requested of 13 Nov Order 
 

,  

The Defense is in receipt of CAPT Allred's Amended Order of 13 November 2007.  The Defense wishes to 
confirm its understanding that the reference in Paragraph 4 of that Order to "any and all other matters that might 
affect jurisdiction . . ." concerns only matters that might affect personal jurisdiction. 

Thank you,  
AJP  

Andrea J. Prasow  
Office of the Chief Defense Counsel  
Office of Military Commissions  
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UNITED STATES OF AMERICA 

 
v. 
 

SALIM AHMED HAMDAN 
 

 
Defense Motion 

for Article 5 Status Determination, or, 
Alternatively, Dismissal for Lack of  

Personal Jurisdiction 
 

20 November 2007 
 
 
 
 
1. Timeliness:     This motion is filed within the timeframe established by the Military 

Commissions Trial Judiciary Rules of Court. 

2. Relief Sought:     Defendant Salim Ahmed Hamdan moves for a status determination as 

required by Article 5 of the Geneva Convention Relative to the Treatment of Prisoners of War 

("GPW"), 6 U.S.T. 3316, or alternatively, dismissal for lack of personal jurisdiction. 

3. Overview:     Salim Hamdan was captured in Afghanistan on November 24, 2001, in a 

zone of combat operations.  His capture occurred in the context of an international armed conflict 

between signatories to the GPW (the United States and Afghanistan).  Hamdan contends he is 

entitled to the protections of the GPW, and sufficient doubt concerning his status exists such that 

GPW Article 5 requires that he be afforded POW protections, at least until such time as a 

competent tribunal determines that he does not fall within any category of protected persons.  In 

the absence of such a status determination, Hamdan must be afforded the protections of GPW 

Article 102, which requires parity in criminal prosecutions, i.e., trial "by the same courts 

according to the same procedure" as would be used to try members of the U.S. armed forces.  

Because members of the U.S. armed forces would be tried in a court martial rather than a 

military commission, this Commission currently lacks jurisdiction to try Hamdan, and will 

continue to lack such jurisdiction absent an Article 5 status determination.  Accordingly, 

Hamdan moves for an Article 5 status determination, or alternatively, dismissal of this case for 
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lack of personal jurisdiction. 

4. Burden and Standard of Proof:     The burden of proof is on the Prosecution to 

establish that the Commission has jurisdiction over the accused.  RMC 905(c)(2)(B).  A careful 

reading of the Rules for Military Commissions and the 24 September 2007 opinion of the United 

States Court of Military Commission Review ("CMCR") in United States of America v. Omar 

Ahmed Khadr, No. 07-001 (C.M.C.R. 2007), indicates that the Prosecution must prove the 

absence of lawful status beyond a reasonable doubt.  While in general, "R.M.C. 905c(1) sets [the 

Prosecution's] burden on any factual issue necessary to resolve the motion [to dismiss] as 'a 

preponderance of the evidence,'" Khadr, CMCR 07-001 at 24 (quoting RMC 905(c)(1)), that 

general provision is superseded by a more specific requirement when, as here, the defense of 

lawful combatant status or similar immunity is raised.  Hamdan has raised such a defense by 

asserting that he is within the categories of protected persons identified in GPW Article 4 and 

currently entitled to the protections of the GPW pursuant to Article 5.  In such cases, the CMCR 

has instructed that 

The burden of raising the special defense that one is entitled to lawful combatant 
immunity rests upon the individual asserting the claim.  Once raised before a military 
commission, the burden then shifts to the prosecution to prove beyond a reasonable 
doubt that the defense does not exist.  R.M.C. 916(b).  Determining lawful and unlawful 
combatant status under existing international treaties, customary international law, case 
law precedent (both international and domestic), and the M.C.A. is a matter well within 
the professional capacity of a military judge. 

Khadr, CMCR 07-001 at 7 (emphasis added) (citation omitted). 

Thus, when the issue is immunity due to lawful status—and those qualifying as POWs 

under the GPW must be deemed to have such status—the Military Judge must apply the higher 

standard of proof required by RMC 916(b), and the general "preponderance of the evidence" 

standard for factual issues prescribed by RMC 905(c)(1) does not apply.  The CMCR's statement 

that determinations of lawful and unlawful status are well within the professional capacity of a 
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military judge indicates that the "beyond a reasonable doubt" standard should be applied by the 

Military Judge on a motion to dismiss that raises the lawful status defense, as Hamdan does here.  

It may be that the other factual issues in connection with this motion need only be shown by a 

preponderance of the evidence at this pre-trial stage (for example, the first three elements of the 

definition in 10 U.S.C. § 948a(1), discussed below), although, to be sure, they would also need to 

be proven beyond a reasonable doubt to the members of the Commission at trial if they were 

elements of the crimes for which Hamdan is prosecuted, and pre-trial factual findings made at 

the mere "preponderance" level could not be binding or dispositive at trial. 

5. Facts: 

A. Hamdan was captured on November 24, 2001, in a combat zone in Afghanistan.  
Affidavit of Salim Hamdan, previously submitted as Attachment A to Defense 
Motion to Dismiss for Lack of Jurisdiction (18 May 2007).  His captors sold him 
to United States armed forces, who have detained him continuously for 
approximately six years.  Id.  Hamdan is now held at the U.S. Naval Station, 
Guantanamo Bay.  Id. 

B. Consistent with Army Regulation 190-8, United States forces initially designated 
Hamdan as an Enemy Prisoner of War ("EPW").  See Classified Document, 
previously submitted as Attachment B to Defense Motion to Dismiss for Lack of 
Jurisdiction (18 May 2007). 

C. Hamdan claims the protections of the GPW.  See Defense Motion to Dismiss for 
Lack of Jurisdiction (18 May 2007) at 15-16.  He has never been provided with a 
status determination before a competent tribunal as required by GPW Article 5. 

6. Law and Argument: 

GPW ARTICLE 5 AFFORDS HAMDAN THE PROTECTIONS OF THE 
CONVENTION, PRECLUDING TRIAL BY COMMISSION IN THE ABSENCE 
OF A STATUS DETERMINATION 
The hearing scheduled for December 5, 2007, will address "whether or not the accused 

meets the definition of AUEC [alien unlawful enemy combatant] as established by the Military 

Commission Act of 2006 (MCA)."  18 October 2007 Order at ¶ 4; 13 November 2007 Order at 

¶ 4.  It is undisputed that Hamdan is an "alien" as defined by the MCA, that is, "not a citizen of 
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the United States."  10 U.S.C. § 948a(3).  The inquiry will focus, therefore, on whether Hamdan 

falls within the statute's definition of an unlawful enemy combatant.  The relevant section, 10 

U.S.C. § 948a(1), provides: 

(1) UNLAWFUL ENEMY COMBATANT.— (A) The term "unlawful enemy combatant" 
means— 

(i) a person who has engaged in hostilities or who has purposefully and materially 
supported hostilities against the United States or its co-belligerents who is not a 
lawful enemy combatant (including a person who is part of the Taliban, al Qaeda, 
or associated forces); or 

(ii) a person who, before, on, or after the date of the enactment of the Military 
Commissions Act of 2006, has been determined to be an unlawful enemy 
combatant by a Combatant Status Review Tribunal or another competent tribunal 
established under the authority of the President or the Secretary of Defense. 

10 U.S.C. § 948a(1).  This Commission has already held that Hamdan's October 2004 CSRT 

"did not apply [the] definition [of unlawful enemy combatant established by the MCA], and its 

finding therefore does not support the jurisdiction of this Tribunal."  4 June 2007 Corrected 

Order at 3.  Accordingly, the December 5 hearing must focus on subsection (i) of § 948a(1), 

investigating whether Hamdan is a person: 

(1) who engaged in hostilities; 

(2) or who has purposefully and materially supported hostilities; 

(3) against the United States or its co-belligerents; 

(4) who is not a lawful enemy combatant. 

The MCA defines a lawful enemy combatant as follows: 

(2) LAWFUL ENEMY COMBATANT.— The term "lawful enemy combatant" means a person 
who is— 

(A) a member of the regular forces of a State party engaged in hostilities against 
the United States; 

(B) a member of a militia, volunteer corps, or organized resistance movement 
belonging to a State party engaged in such hostilities, which are under responsible 
command, wear a fixed distinctive sign recognizable at a distance, carry their 
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arms openly, and abide by the law of war; or  

(C) a member of a regular armed force who professes allegiance to a government 
engaged in such hostilities, but not recognized by the United States. 

10 U.S.C. § 948a(2). 

This definition overlaps, but does not entirely coincide with, the definition of a prisoner 

of war ("POW") set forth in Article 4 of the GPW.  That Article provides, in relevant part: 

A.  Prisoners of war, in the sense of the present Convention, are persons belonging to one 
of the following categories, who have fallen into the power of the enemy: 

(1) Members of the armed forces of a Party to the conflict, as well as members of 
militias or volunteer corps forming part of such armed forces. 

(2) Members of other militias and members of other volunteer corps, including 
those of organized resistance movements, belonging to a Party to the conflict and 
operating in or outside their own territory, even if this territory is occupied, 
provided that such militias or volunteer corps, including such organized resistance 
movements, fulfil the following conditions: 

 (a) that of being commanded by a person responsible for his subordinates; 
 (b) that of having a fixed distinctive sign recognizable at a distance; 
 (c) that of carrying arms openly; 
 (d) that of conducting their operations in accordance with the laws and 
 customs of war. 

(3) Members of regular armed forces who profess allegiance to a government or 
an authority not recognized by the Detaining Power. 

(4) Persons who accompany the armed forces without actually being members 
thereof, such as civilian members of military aircraft crews, war correspondents, 
supply contractors, members of labour units or of services responsible for the 
welfare of the armed forces, provided that they have received authorization, from 
the armed forces which they accompany, who shall provide them for that purpose 
with an identity card similar to the annexed model. 

(5) Members of crews, including masters, pilots and apprentices, of the merchant 
marine and the crews of civil aircraft of the Parties to the conflict, who do not 
benefit by more favourable treatment under any other provisions of international 
law. 

(6) Inhabitants of a non-occupied territory, who on the approach of the enemy 
spontaneously take up arms to resist the invading forces, without having had time 
to form themselves into regular armed units, provided they carry arms openly and 
respect the laws and customs of war. 
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GPW, Article 4(A).  Thus, in defining lawful combatants, the MCA generally tracks the 

language of Article 4(A), subparts (1), (2), and (3).  It omits subparts (4), (5), and (6), however.  

This may be because the persons described in subparts (4), (5), and (6) would generally be 

civilians rather than combatants.  Nevertheless, such persons, whether they engage in hostilities, 

materially support such hostilities, or neither, are afforded POW status under the GPW.   

Article 5 of the GPW provides: 

The present Convention shall apply to the persons referred to in Article 4 from the time 
they fall into the power of the enemy and until their final release and repatriation. 

Should any doubt arise as to whether persons, having committed a belligerent act and 
having fallen into the hands of the enemy, belong to any of the categories enumerated in 
Article 4, such persons shall enjoy the protection of the present Convention until such 
time as their status has been determined by a competent tribunal. 

GPW, Article 5. 

In this case, Hamdan has asserted that he is a person protected by the GPW and must be 

afforded those protections pursuant to GPW Article 5.  See, e.g., Defense Motion to Dismiss for 

Lack of Jurisdiction (18 May 2007) at 15-16.  This Commission has already held that there is 

sufficient doubt concerning Hamdan's status to require a determination by a competent tribunal: 

[T]he Court concurs with the District Court's view of the law:1 there being doubt as to the 
accused's status under the law of war, he may not be tried by a Military Commission until 
his status is determined by a competent tribunal. 

. . . . 

. . . .  [Hamdan] is either entitled to the protections accorded to a Prisoner of War, or he is 
an unlawful enemy combatant subject to the jurisdiction of a Military Commission, or he 
may have some other status. 

4 June 2007 Corrected Order at 3, 4. 

                                                 
1 The reference is to the 8 November 2004 injunction issued by the U.S. District Court for the District of Columbia 
in this case, which was based on GPW Articles 5 and 102.  The district court ordered that "unless and until a 
competent tribunal determines that petitioner [Hamdan] is not entitled to the protections afforded prisoners-of-war 
under Article 4 of the Geneva Convention Relative to the Treatment of Prisoners of War of August 12, 1949, he may 
not be tried by Military Commission."  Hamdan v. Rumsfeld, 344 F. Supp. 2d 152, 173 (D.D.C. 2004).   
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In distinguishing a POW from a person "subject to the jurisdiction of a Military 

Commission," the Commission's ruling is consistent with GPW Article 102, which provides that 

"A prisoner of war can be validly sentenced only if the sentence has been pronounced by the 

same courts according to the same procedure as in the case of members of the armed forces of 

the Detaining Power, and if, furthermore, the provisions of the present Chapter have been 

observed."  GPW, Article 102.  This Commission is not the "same court" and does not have the 

"same procedure" as a court-martial, which is where a member of the U.S. armed forces would 

be tried if he or she were facing similar charges.2  Thus, a POW in American custody cannot be 

tried by a military commission.  The MCA can and should be interpreted in a manner consistent 

with the Geneva Conventions, which "form a part of American law, and are binding in federal 

courts under the Supremacy Clause."  Khadr, CMCR 07-001 at 4 n.4; see also id. at 25, citing 

Murray v. Schooner Charming Betsy, 6 U.S. (2 Cranch) 64, 118 (1804) (whenever possible, acts 

of Congress are generally construed in a manner consistent with international law). 

Accordingly, pursuant to GPW Article 5, Hamdan is currently protected by the GPW, 

including Article 102, and cannot be tried by a military commission.  In order for this 

Commission to try Hamdan, an Article 5 hearing must be held, at which the Prosecution must 

prove beyond a reasonable doubt that Hamdan does not come within any of the six categories of 

persons afforded POW status under GPW Article 4.  This Commission should issue an order 

requiring the Prosecution to make such a showing before allowing this case to proceed to trial. 

The Prosecution may argue, as the Government has previously, that the GPW does not 

apply because Hamdan is alleged to be affiliated with al Qaeda, which is not a High Contracting 

Party to the GPW.  Despite acknowledging that Hamdan "was captured in Afghanistan [a 

                                                 
2 See 10 U.S.C. § 948d(b):  "Military commissions under this chapter shall not have jurisdiction over lawful enemy 
combatants.  Lawful enemy combatants who violate the law of war are subject to chapter 47 of this title."   
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signatory to the GPW] during the course of active hostilities in that country," the Government 

maintained that "the conflict between the United States and al Qaeda is discrete and different 

from the conflict between the United States and the Taliban," and Hamdan, according to the 

Government's arbitrary post-hoc determination, was captured in the former rather than the latter 

conflict.  Sup. Ct. Merits Brief for Respondent, Hamdan v. Rumsfeld (No. 05-184) at 3, 40.  That 

lamentable effort to evade the clear import of the Geneva Conventions was disregarded by the 

Supreme Court, which held that the military commissions established pursuant to the President's 

2001 Military Order violated the Geneva Conventions without reaching the Article 5 issue.  

Hamdan v. Rumsfeld, 126 S. Ct. 2749, 2795 n.61 (2006).3  Nevertheless, the position advanced 

by the Government in the past was untenable, and it remains untenable today, as it is undisputed 

that, at least with respect to the capture of Hamdan, the alleged "separate conflicts" against al 

Qaeda and the Taliban were fought on the same territory, at the same time, against forces 

working in concert against the same American and allied forces.4  Thus, as the Legal Advisor to 

the U.S. Secretary of State correctly explained in February 2002: 

[A] decision that the Conventions do apply [to the conflict in Afghanistan] is consistent 
with the plain language of the Conventions and the unvaried practice of the United States 
in introducing its forces into conflict over fifty years.  It is consistent with the advice of 
DOS lawyers and, as far as is known, the position of every other party to the 
Conventions.  It is consistent with UN Security Council Resolution 1193 affirming that 
"All parties to the conflict [in Afghanistan] are bound to comply with their obligations 
under international humanitarian law and in particular the Geneva Conventions. . . ." . . . . 

. . . . 

[The suggestion that there is] a distinction between our conflict with al Qaeda and our 

                                                 
3 The Supreme Court said, "the question whether [Hamdan's] potential status as a prisoner of war independently 
renders illegal his trial by military commission may be reserved."  Hamdan, 126 S. Ct. at 2795 n.61. 
 
4 See the January 27, 2002, statement of Secretary of Defense Rumsfeld:  "With respect to the Taliban . . . they were 
tied tightly at the waist to al Qaeda.  They behaved like them, they worked with them, they functioned with them, 
they cooperated with respect to communications, they cooperated with respect to supplies and ammunition . . . ."  
Sec'y of Defense Donald H. Rumsfeld, Remarks on Ferry from Air Terminal to Main Base, Guantanamo Bay, Cuba 
(Jan. 27, 2007), http://www.defenselink.mil/transcripts/transcript.aspx?transcriptid=2338. 
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conflict with the Taliban does not conform to the structure of the Conventions.  The 
Conventions call for a decision whether they apply to the conflict in Afghanistan.  If they 
do, their provisions are applicable to all persons involved in that conflict—al Qaeda, 
Taliban, Northern Alliance, U.S. troops, civilians, etc.  If the Conventions do not apply to 
the conflict, no one involved in it will enjoy the benefit of their protection as a matter of 
law. 

Memorandum from William H. Taft IV, Legal Adviser, Dep't of State to the Counsel to the 

President ¶¶ 1, 3 (Feb. 2, 2002) (second alteration and first omission in original), available at 

http://www.fas.org/sgp/othergov/taft.pdf. 

In any event, this Commission's 4 June 2007 Order, in noting its agreement with the legal 

reasoning of the D.C. District Court, has already rejected the position that alleged "separate 

conflicts" obviate the need for an Article 5 status determination in this case.  The Commission 

should not reconsider that sound and well-supported conclusion. 

7. Request for Oral Argument:     The Defense requests oral argument to allow for 

thorough consideration of the issues raised by this motion.  RMC 905(h) provides: "Upon 

request, either party is entitled to an R.M.C. 803 session to present oral argument or have an 

evidentiary hearing concerning the disposition of written motions." 

8. Request for Witnesses:     The Defense does not anticipate the need to call witnesses in 

connection with this motion, but reserves the right to do so should the Prosecution's response 

raise issues requiring rebuttal testimony. 

AE 42 (Hamdan) 
Page 9 of 12

http://www.fas.org/sgp/othergov/taft.pdf


           

     

  

 
      

   
   

   
      
    

  
 
 

   
    

 
   

    
   

   
 

 
 

 


 
AE 42 (Hamdan) 
Page 10 of 12



 

 
 

  
 

  
 

 
 

Subject: RE: US v. Hamdan - Defense Motion for Article 5 Status Determination

Follow Up Flag: Follow up

Flag Status: Red

Page 1 of 2US v. Hamdan - Defense Motion for Article 5 Status Determination

11/27/2007

Sir/ALCON - The defense did confer with the Prosecution prior to filing this motion in compliance with applicable 
rule. Thank you. 
  

WILLIAM B. BRITT  
LTC, JA, USAR  
Deputy Chief Prosecutor  
OFFICE OF MILITARY COMMISSIONS  

  

CONFIDENTIALITY NOTICE: This electronic transmission may contain attorney work-product or information protected under the attorney-client 
privilege, both of which are protected from disclosure under the Freedom of Information Act, 5 USC 552. Do not release outside of DoD channels 
without prior authorization from the sender. 

 
 

  
 

 
 
 
, 

 
Subject: US v. Hamdan - Defense Motion for Article 5 Status Determination 
 

,  

Attached for filing please find Defense Motion for Article 5 Status Determination, or, Alternatively, Dismissal for 
Lack of Personal Jurisdiction.  The PDF version is signed and the Word version is unsigned. 

Respectfully submitted,  
AJP   

Andrea J. Prasow  
Office of the Chief Defense Counsel  
Office of Military Commissions  
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Page 2 of 2US v. Hamdan - Defense Motion for Article 5 Status Determination

11/27/2007
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Subject: RE: US v. Hamdan - Defense Motion for Article 5 Status Determination

Attachments: Gov't Response re Defense Art 5 Status Determination Motion.pdf

Page 1 of 2US v. Hamdan - Defense Motion for Article 5 Status Determination

11/28/2007

Sir/ALCON - PDF version of the identical document previosly filed in WORD format. Thank you. LTC Britt.
 

From:   
 

 
 

 
 
 

 
Subject: RE: US v. Hamdan - Defense Motion for Article 5 Status Determination 
 
Sir/ALCON- please find the Prosecution;s response to the Defense Motion for an Article 5 hearing. Thank you. 
  
  

WILLIAM B. BRITT  
LTC, JA, USAR  
Deputy Chief Prosecutor  
OFFICE OF MILITARY COMMISSIONS  

  

CONFIDENTIALITY NOTICE: This electronic transmission may contain attorney work-product or information protected under the attorney-client 
privilege, both of which are protected from disclosure under the Freedom of Information Act, 5 USC 552. Do not release outside of DoD channels 
without prior authorization from the sender. 

 
 

  
 

 
 
 
 

 
Subject: US v. Hamdan - Defense Motion for Article 5 Status Determination 
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Attached for filing please find Defense Motion for Article 5 Status Determination, or, Alternatively, Dismissal for 
Lack of Personal Jurisdiction.  The PDF version is signed and the Word version is unsigned. 

Respectfully submitted,  
AJP   

Andrea J. Prasow  
Office of the Chief Defense Counsel  
Office of Military Commissions  
Franklin Court Building, Suite 2000E  
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Subject: U.S. v. Hamdan - Defense Evidence and Witness Lists

Signed By: 
Attachments: Request for Production of Witnesses.pdf; Defense Witness List.pdf; Defense Evidence List.pdf

Page 1 of 1U.S. v. Hamdan - Defense Evidence and Witness Lists

11/29/2007

  

In accordance with CAPT Allred's Order of 13 November 2007, attached please find the list of evidence upon 
which the Defense intends to rely and a list of witness who the Defense intends to call at the hearing scheduled 
for 5-7 December. Also attached please find a request for the production of witnesses in accordance with R.M.C. 
703. 

Please note that we had technical difficulties when attaching the photographs appended to the Defense Evidence 
List which caused a slight delay in submission of this email. 

Respectfully submitted,  
AJP  

Andrea J. Prasow  
Office of the Chief Defense Counsel  
Office of Military Commissions  
Franklin Court Building, Suite 2000E  
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Pursuant to R.M.C. 703, the Defense requests that the Government provide the following 
witnesses for the Defense at the military commission session scheduled to commence at 
1300 hours on 5 December 2007, at the Courtroom in Guantanamo Bay, Cuba. 
 
 
1. Professor Brian Williams 

University of Massachusetts at Dartmouth 
 

 
 

 
 

 
Synopsis of Expected Testimony 

 
Professor Williams will testify regarding the characteristics of al Qaeda members, 
the functions performed at properties used by al Qaeda, and the nature of al Qaeda 
fighters’ participation in combat in Afghanistan prior to Mr. Hamdan’s capture.  
Professor Williams will testify that both before and after September 11, 2001, in 
the continuing conflict in Afghanistan that concluded with the battle of Tora Bora, 
Arabs including some of Osama bin Laden’s bodyguards and other associates 
fought as part of the 055 Ansars – an Arab brigade that supported Taliban forces.   
 
Professor Williams will testify that the 055 carried arms openly, fought in 
uniform under an established chain of command and fought in conventional 
battles that conformed to the laws of war.  He will testify that the leadership of the 
055 rejected terrorist attacks against civilians as legitimate form of combat and 
did not permit person under their command to engage in such activities.  Professor 
Williams will testify that, prior to September 11, 2001, the 055 Ansars were a 
recognized fighting force in world military communities including the Northern 
Alliance and that the Northern Alliance leadership promised to extend protection 
under the Geneva Convention to members of the Ansars who surrendered or were 
captured.  He is expected to testify that the allegations against Mr. Hamdan 
conform to participation and/or support of the Ansars and not terrorist activities.   

 
Relevance and Necessity of Testimony 

 
Professor Williams is an expert on conflict in Islamic Central Asia, transnational 
jihadi militant movements and al Qaeda.  He has conducted extensive field 
research in Afghanistan and throughout the Muslim world, including Kazakhstan, 
Uzbekistan, Kosovo, Muslim Spain and Jordan/Israel/Egypt.  He is an Associate 
Professor in the Department of History at the University of Massachusetts at 
Dartmouth and has taught at several other institutions.  He has worked as a 
consultant for the Central Intelligence Agency and Scotland Yard.  He has 
published a book and is a frequent contributor to scholarly journals and news 
magazines.  His most recent publications include Taliban Fedayeen:  The World’s 
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Worst Suicide Bombers?, Terrorism Monitor, July 19, 2007 and Anbar’s Sunni 
Militias:  Fighting by Proxy, Jane’s Islamic Affairs, September 25, 2007.  
Professor Williams’ testimony will bear directly on whether Mr. Hamdan is an 
unlawful enemy combatant within the meaning of the MCA and international law. 
 
Professor Williams is testifying as an expert at no cost to the government beyond 
travel costs.  He has served as an expert witness in multiple federal asylum 
hearings on behalf of persons from Southeast Asia in which their previous 
affiliations with organizations such as resistance forces and political or military 
groups was at issue.  Professor Williams’ curriculum vitae is appended to this 
request. 

 
 
2. Khalid Shaykh Muhammad 

Detention Center, Guantanamo Bay, Cuba 
 
Synopsis of Expected Testimony 
 
The Government has alleged that Mr. Muhammad is a senior al Qaeda leader and 
the head of al Qaeda’s military committee.  As the Government denied the 
Defense request to interview Mr. Muhammad, the Defense is unable to provide a 
more detailed synopsis of the Mr. Muhammad’s expected testimony.  However, 
based on publicly available statements made by the Government and Mr. 
Muhammad, the Defense believes Mr. Muhammad will testify regarding his role 
in al Qaeda and will testify that Mr. Hamdan was not a member of al Qaeda, or 
that he was not involved in either the planning or execution of acts that allegedly 
violate the law of war. 
 
Relevance and Necessity of Testimony 
 
Mr. Hamdan is accused of, inter alia, being a member of al Qaeda.  Mr. 
Muhammad’s alleged role in al Qaeda suggests he will be able to testify as to 
whether Mr. Hamdan was also a member of that organization and whether he 
participated in the planning or execution of acts that allegedly violated the law of 
war.  Specifically, Mr. Hamdan is charged with conspiring with members of al 
Qaeda to violate the laws of war by hijacking aircraft, attacking civilians, and by 
engaging in terrorism.  At his Combatant Status Review Tribunal Hearing on 
March 10, 2007, Mr. Muhammad admitted his involvement in virtually every 
terrorist act allegedly committed by al Qaeda since 1996.  But he insisted that 
many of the Arabs captured in Afghanistan who are now detained at Guantanamo 
Bay were not members of al Qaeda and had no involvement in al Qaeda’s terrorist 
activities.  No person in U.S. custody other than Mr. Muhammad could be more 
familiar with the extent of Mr. Hamdan’s involvement in al Qaeda, or whether he 
had any involvement at all. 
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3.  Ramzi Bin al-Shib 
Detention Center, Guantanamo Bay, Cuba 

 
Synopsis of Expected Testimony 
 
The Government has alleged that Mr. Bin al-Shib is a senior al Qaeda operative 
who was involved in the planning and execution of the attacks on the United 
States on September 11, 2001. As the Government denied the Defense request to 
interview Mr. Bin al-Shib, the Defense is unable to provide a more detailed 
synopsis of Mr. Bin al-Shib’s expected testimony.  However, based on publicly 
available statements made by the Government and Mr. Bin al-Shib, the Defense 
believes Mr. Bin al-Shib will testify regarding his role in al Qaeda and that Mr. 
Hamdan was not a member of Al Qaeda, or that he was not involved in either the 
planning or execution of acts that allegedly violated the law of war. 
 
Relevance and Necessity of Testimony 

 
Mr. Hamdan is accused of, inter alia, being a member of al Qaeda.  Mr. Bin al-
Shib’s alleged role in al Qaeda suggests he will be able to testify as to whether 
Mr. Hamdan was also a member of the organization and whether he participated 
in the planning or execution of acts that allegedly violated the law of war. 

 
 
4. Abu Faraj al Libi 
 Detention Center, Guantanamo Bay, Cuba 
 

Synopsis of Expected Testimony 
 
The Government has alleged that Mr. al Libi is a senior facilitator for al Qaeda.  
In this capacity, Mr. al Libi was allegedly responsible for caring for al Qaeda 
families and transporting al Qaeda fighters to and from Afghanistan.  As the 
Government denied the Defense request to interview Mr. al Libi, the Defense is 
unable to provide a more detailed synopsis of Mr. al Libi’s expected testimony.  
However, based on publicly available statements made by the Government, the 
Defense believes Mr. al Libi will testify regarding his role in al Qaeda and that he 
will further testify that Mr. Hamdan was not a member of al Qaeda, or that he was 
not involved in either the planning or execution of acts that allegedly violated the 
law of war. 
 
Relevance and Necessity of Testimony 

 
Mr. Hamdan is accused of, inter alia, being a member of al Qaeda.  Mr. al Libi’s 
alleged role in al Qaeda suggests he will be able to testify as to whether Mr. 
Hamdan was also a member of the organization and whether he participated in the 
planning or execution of acts that allegedly violated the law of war.   
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5. Said Boujaadia  

Detention Center, Guantanamo Bay, Cuba 
 

Synopsis of Expected Testimony 
 
Mr. Boujaadia was captured and detained in Afghanistan at the same time as Mr. 
Hamdan.  As the Government denied the Defense request to interview Mr. 
Boujaadia, the Defense is unable to provide a more detailed synopsis of Mr. 
Boujaadia’s expected testimony.  However, the Defense believes Mr. Boujaadia 
can testify that he was in a van with two men who were carrying weapons.  Mr. 
Boujaadia is also expected to testify that Mr. Hamdan was not in the van with him 
and the weapons, and that Mr. Boujaadia did not meet Mr. Hamdan until after 
they were both captured by Afghan forces. 
 
Relevance and Necessity of Testimony 
Whether Mr. Hamdan was carrying missiles in his car at the time of his capture is 
an issue central to the determination of whether he is an unlawful enemy 
combatant.  Mr. Boujaadia is an eyewitness to key facts relevant to that 
determination. 

 
 
6. Abdul Rahim al-Sharqawi  

Detention Center, Guantanamo Bay, Cuba 
 

Synopsis of Expected Testimony 
 
Mr. al-Sharqawi, a/k/a/ Riyadh the Facilitator, is alleged to have served as a 
facilitator for al Qaeda by making travel arrangements for al Qaeda fighters into 
Afghanistan.  As the Government denied the Defense request to interview Mr. al-
Sharqawi, the Defense is unable to provide a more detailed synopsis of Mr. al-
Sharqawi’s expected testimony.  However, the Defense believes Mr. al-Sharqawi 
can testify that he knew Mr. Hamdan was one of Osama bin Laden’s drivers or 
bodyguards but that Mr. Hamdan was neither a member of al Qaeda nor a 
combatant.  He is expected to testify that Mr. Hamdan spent most of his time in 
Afghanistan working on cars.  Government records contend that Mr. al-Sharqawi 
facilitated travel for al Qaeda members. The Defense anticipates that Mr. al-
Sharqawi can testify that he never facilitated any travel for Mr. Hamdan. 
 
Relevance and Necessity of Testimony 

 
Mr. al-Sharqawi, who along with Mr. al-Libi facilitated the movements of al- 
Qaeda fighters to and from Afghanistan, has direct knowledge of Mr. Hamdan’s 
activities in Afghanistan.  Specifically, Mr. al-Sharqawi was in a position to know 
whether Mr. Hamdan was a combatant and whether he participated in the 
planning or execution of acts that allegedly violated the law of war. 
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7. Nasser al-Bahri  
 Sana’a, Yemen 
  

 
  

Synopsis of Expected Testimony 
  

Mr. al-Bahri served as Osama bin Laden’s chief of security, and for a period of 
time headed up his bodyguard force.  During that period of time he had personal 
knowledge as to the membership of bin Laden’s bodyguard detail.  Mr. al-Bahri is 
also Mr. Hamdan’s brother-in-law.  He is expected to testify that Mr. Hamdan 
never joined al Qaeda and had no interest in fighting.  Mr. al-Bahri is expected to 
testify that Mr. Hamdan returned to Afghanistan in 2000 because he learned that 
Mr. al-Bahri was questioned by Yemeni security forces and was concerned that he 
would be considered suspicious because of his association with Mr. al-Bahri.  Mr. 
al-Bahri will also testify that he was present when pictures of Mr. Hamdan were 
taken in which he appeared in uniform and accompanying Osama bin Laden and 
will testify as to the circumstances surrounding those pictures.   

 
 Relevance and Necessity of Testimony 
 

Mr. al-Bahri’s testimony is relevant as it will establish that Mr. Hamdan was not a 
member of al Qaeda during the time period alleged in the charge sheet, that Mr. 
Hamdan did not return to Afghanistan in 2000 to fight, and that Mr. Hamdan’s 
associating with Osama bin Laden was purely professional.  As Mr. al-Bahri is a 
family member of Mr. Hamdan, witness bias may be raised as an issue in the case.  
It is therefore essential that he testify in person so that the commission can judge 
his character and truthfulness. 

 
 
8. Muhammed Ali Qassim al-Qala’a  
 Tunis Street 
 Sana’a, Yemen 
 
  
 
 Synopsis of Expected Testimony 
 
 

Mr. al-Qala is Mr. Hamdan’s brother-in-law.  He is expected to testify regarding 
Mr. Hamdan’s religious and cultural beliefs, reputation in the community, lack of 
interest in fighting, and the reasons why Mr. Hamdan and his family were in 
Afghanistan in 2001.  Mr. al-Qala is expected to testify that Mr. Hamdan is not a 
Muslim extremist, was not a member of al Qaeda and never espoused anti-
American beliefs, had no interest in fighting and was in Afghanistan in 2001 for 
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employment purposes.  Mr. al-Qala is expected to testify that Mr. Hamdan 
returned to Afghanistan in 2000 because Mr. al-Qala informed him that Yemeni 
security forces had interviewed their brother-in-law and that it was not safe for 
Mr. Hamdan to return to Sana’a. 
 

 Relevance and Necessity of Testimony  
 

Mr. al-Qala’s testimony is relevant as it will establish Mr. Hamdan’s nature of 
peacefulness and that he was not a fighter.  Mr. al-Qala’s testimony is also 
relevant to the circumstances surrounding Mr. Hamdan’s travel to Yemen in 2000 
and his return to Afghanistan.  As Mr. al-Qala is a family member of Mr. 
Hamdan, witness bias may be raised as an issue in the case.  It is therefore 
essential that he testify in person so that the commission can judge his character 
and truthfulness. 

 
 
9. Umat al-Subur Ali Qassim al-Qala'a  
 Tunis Street 
 Sana’a, Yemen 
 
  
 
 Synopsis of Expected Testimony 
 

Mrs. al-Qala is Mr. Hamdan’s wife.  She is expected to testify as to Mr. 
Hamdan’s reasons for traveling to Afghanistan in 1999 and 2001 and the reason 
Mr. Hamdan did not leave Afghanistan with his wife in 2001.  Mrs. al-Qala is 
expected to testify that Mr. Hamdan traveling to Afghanistan in 1999 with her in 
search of employment and that he never joined al-Qaeda.  Mrs. al-Qala is also 
expected to testify that Mr. Hamdan and she returned home to Yemen in August 
2000 with the intent of remaining there.  However, Yemeni security forces 
questioned Mr. Hamdan’s brother-in-law and he decided it would be safer for his 
family to return to Afghanistan and to return to his previous employment.  Mrs. 
al-Qala is expected to testify that Mr. Hamdan returned to Afghanistan after 
taking her and their daughter to the Pakistani border because it was not safe for 
Arab men to cross at that time. 
 
Relevance and Necessity of Testimony 
 
Mrs. al-Qala’s testimony will establish that Mr. Hamdan was not a member of al-
Qaeda.  As Mrs. al-Qala is a family member of Mr. Hamdan, witness bias may be 
raised as an issue in the case.  It is therefore essential that she testify in person so 
that the commission can judge her character and truthfulness. 
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Subject: Prosecution witness production

Attachments: Tape.Boudjadia.Part1.TimeCoded.pdf; Tape.Hamdan.Part1.TimeCoded.pdf; 
Tape.Hamdan.Part2.TimeCoded.pdf; TTP Photo.pdf; TTP Photo 2.pdf; TTP Photo 3.pdf; 
Hamdan Jurisdictional Hearing Document Index.pdf

Page 1 of 1U.S. v. Hamdan - Defense Evidence and Witness Lists

11/29/2007

  
To all:   
  
I am sending the documents and witness list now.   
  
Witnesses: 
  
Special Agent George Crouch 
Special Agent Robert McFadden 
Special Agent Jeremy Ross  
Major Hank Smith 
  
The following documents are provided and will either be offered or are provided: 
  
Jurisdictional index is listed with bates stamps. 
  
I will send each document.  It will take a few e-mails. 
  
All of the documents will be included except, the interrogation videos and the "al fitr" video.  These will not 
send.  Defense has previously been given the "al fitr" video and the interrogation videos will be available to 
defense and , tomorrow.  WE will also provide a disc with all documents contained.   
  
v/r 
LCDR Tim Stone 
JAGC, USN 
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Document: Hamdan Interrogation Tape (1st Part of Tape) 
 
CH1: 0:00:25 
 
Q: When I speak to you I want you to answer slowly and clearly [Interrogator sounds 
American, given his Arabic accent] 
 
Hamdan: OK 
 
Q: What is your name? 
 
H: Salem Ahmad 
 
Q: give me your full name. 
 
H: Salem Ahmad Salem [inaudible] 
 
Q: What is your nationality? 
 
H: Yemeni. 
 
Q: What is your social status? 
 
H: Married. 
 
Q: Married? What is the name of your wife? 
 
H: Saboura. 
 
Q: Saboura? Who is Fatima? 
 
H: What? 
 
Q: Who is Fatima? 
 
H: My daughter. 
 
Q: Your daughter? [Inaudible] read some Arabic, correct? 
 
H: Yes. 
 
Q: [Inaudible] and your daughter writes letters to you when she is so young? 
 
H: [Unintelligible muttering] 
 
Q: We found a few small items with you, correct? 

00149-Jur-000001
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H: Yes. 
 
Q: And we found the name of “Fatima” written on these. 
 
H: My daughter… 
 
Q: Your daughter? 
 
H: It is also my mother’s name. 
 
Q: It is also your mother’s name? 
 
H: Yes. 
 
CH1: 0:02:35 
 
Q: When did you come to Afghanistan? 
 
H: Excuse me? 
 
Q: When did you come to Afghanistan? 
 
H: I came a few times… 
 
Q: OK, when was the first time, which year? 
 
H: Long time ago, when Russia invaded Afghanistan. 
 
Q: Russia? 
 
H: When Russia came to Afghanistan. 
 
Q: Which year was it when you first came in? 
 
H: The first of [inaudible; sounds like “409”; may be a reference to the year 1409 of the 
Muslim calendar].  May I adjust my legs? 
 
Q: Go ahead.  Which year? 
 
H: 1409 Hegira calendar [Muslim calendar] 
 
Q: What about the regular calendar, what year was it? 
 
H: [Hamdan hesitates, trying to compute the corresponding date] Possibly around the end 
of 1989. 
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Q: What, “eight”…? 
 
H: Eighty-nine. 
 
Q: When did you join al Qaeda organization? 
 
CH1: 0:04:28 
 
H: I joined it and then left it… I did not stay there. 
 
Q: Why did you have al Qaeda written in your personal belongings?  And then there is a 
card with the names of different people who are in charge of al Qaeda organization… 
 
H: This was not with me.  I only had my card… 
 
Q: Which card? 
 
H: My ID card. 
 
Q: Where from? 
 
H: From Yemen. 
 
Q: From Yemen?  A passport? 
 
H: Yes. 
 
Q: But you had a second passport, a passport from Afghanistan. 
 
H: Yes, that’s correct. 
 
Q: It’s the same picture, the same face, but the name is different. 
 
H: Correct. 
 
Q: Why? 
 
H: It is an alias, an assumed name, as they say.  They gave it to me. 
 
Q: Who? 
 
H: In Kundus. 
 
Q: [Unintelligible] traveled to Afghanistan? 
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H: I used to work for an agency. 
 
Q: What type of agency? 
 
H: A relief agency. 
 
Q: Relief agency?  And you transport anti-aircraft missiles? 
 
H: The car was not mine. 
 
Q: Whose car was it? 
 
H: It belonged to a friend of mine who was in Kandahar.  I am telling you the truth, even 
if you don’t believe me. 
 
Q: No. 
 
H: You don’t believe me, but it’s true.  But he never told me.  I do not know how to use 
hem. 
 
Q: You did not know there were missiles in the car? 
 
H: They told me they were there, the car owner told me they were there.  But don’t know 
how to use them in the first place. 
 
Q: What is the name of the organization you worked for? 
 
H: I worked first at Tawfik [TN: Word’s literal meaning could be “harmony,” 
“reconciliation,” success bestowed by God,” so forth] and then with Wafa [TN: Word 
means “Devotion,” “Loyalty” and the like]. 
 
Q: Wafa, Tawfik, and then? 
 
H: Tawfik became Wafa; the name changed…  
 
Q: Naturally, it is not possible to send you away to Kabul, Kandahar and other places 
because you were found with the weapons, missiles and explosives belonging to al Qaeda 
organization, do you understand everything? 
 
H: Yes, I understand.  You will not let me go. 
 
Q: We cannot send you to Kandahar, Pakistan or Yemen for that matter.  Where do you 
live now? 
 
H: Now? I am before you, this is the reality now. 
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Q: I understand, but where is your home? 
 
CH1: 0:07:19 
 
H: My home is in Yemen. 
 
Q: OK, in Yemen, where in Yemen? 
 
H: Hadramout. 
 
Q: Har…? 
 
H: Hadramout. 
 
Q: Hadr… am… out? 
 
H: Yes, in the south, in southern Yemen. 
 
Q: Where is your wife? 
 
H: In Karachi. 
 
Q: In Karachi? 
 
H: [Nods] 
 
Q: We have also found in your possession an account from a doctor, in which he has 
written down the name of… 
 
H: Huh?  [TN: Arabic accent of purported American interrogator is often hard to 
understand for certain works, hence the puzzled response of detainee at various times] 
 
Q: [Repeating question]: We found in your possession an account from a doctor… 
 
H: Account? 
 
Q: Yes, “account,” in which the name of the daughter in Karachi is written… 
 
H: [Puzzled] I don’t understand what you mean. [TN: Interrogator uses the Arabic word 
“hisaab,” which most Middle Eastern Arab people understand to mean “financial 
account” or “bank account” rather than “document,” which may be the interrogator’s 
intended term] 
 
Q: A person, maybe your wife, your daughter, or mother went to a [unintelligible] in 
Karachi, correct? 
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H: Yes, that’s true. 
 
Q: OK, why in Karachi? 
 
H: She was sick, she was sick… 
 
Q: OK, and she lives in Karachi now? 
 
H: It is possible that she went back to Yemen. 
 
Q: OK, where does your family live in Karachi? 
 
H: I don’t remember exactly the location, but I know that… 
 
Q: [Angrily] WHERE in Karachi does your family live? 
 
H: It’s true, I don’t know the name, but I can tell you it is in a region alongside the airport 
road, Gurjtan or Gurstan?!  It is Gurjtan… 
 
Q: Gurjtan, is that the name of a street, or…? 
 
H: It is the name of the area… 
 
Q: An area in Karachi? 
 
CH1: 0:09:06 
 
H: Yes.  It is alongside the airport road, on the left side. 
 
Q: How many people reside in this home? 
 
H: Only me, and there is another person who is a friend of mine. 
 
Q: Why did you travel from Pakistan to Afghanistan at this time, two days ago?  Where 
were you traveling from two days ago? 
 
H: Traveling what? 
 
Q: Where were you going? 
 
H: I was going to [unintelligible; sound like “Kandahar”] 
 
Q: [Unintelligible; could be “Kandahar”], why? 
 
H: Looking for [unintelligible; sounds like “looking for work”] work. 
 

00149-Jur-000006
AE 45 (Hamdan) 
Page 10 of 219



Q: Where in Kandahar do your work? 
 
H: At the office. 
 
Q: Which office? 
 
H: The organization’s office. 
 
Q: Which organization? 
 
H: Wafa organization. 
 
Q: Wafa… What is the address of the Wafa organization in Kandahar? 
 
H: Pardon? 
 
Q: What is the address? 
 
H: The address… there is a home next to the Pakistani embassy, at a distance of about 
200 m from it, on the left side. 
 
Q: Is the Pakistani embassy in Kandahar and not in Kabul?  
 
H: I am not sure.  It may be an embassy or consulate.  I don’t know. 
 
Q: What is the name of the street where the office is located? 
 
H: There is only one street.  There is no other street. 
 
Q: Who were the other people who were with you in the car? 
 
CH1: 0:11:24 
 
H: I was alone… 
 
Q: You were alone… And you didn’t know about the missiles that were in your car? 
 
H: Excuse me? 
 
Q: You were alone in the car? 
 
H: Yes. 
 
Q: And there were missiles also in the car. 
 
H: Yes. 
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Q: Anti-aircraft missiles. 
 
H: Yes. 
 
Q: So, why did you transport them? 
 
H: I did not transport them.  This was not my car. 
 
Q: Whose car is it? 
 
H: The car belonged to a comrade, as I told you, who lived in Kandahar. 
 
Q: A comrade? 
 
H: I mean a friend. 
 
Q: OK, a friend.  And the missile were in the car when you left, when you came from 
Kandahar? 
 
H: Yes.  The car owner said that the weapons were there. 
 
Q: I don’t understand. You traveled from Kandahar to Pakistan… 
 
H: Not to Pakistan… 
 
Q: To where? 
 
H: To Boldak. 
 
Q: Boldak? 
 
H: Yes. 
 
Q: You traveled to Boldak with the missiles that were in the car? 
 
H: Yes 
 
Q: Didn’t you see any problem with that, having the missiles in the car?  
 
CH1: 0:13:05 
 
H: He told me there shouldn’t be any problem. 
 
Q: So do you travel often carrying weapons in your car? 
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H: It is his car, he put them there. 
 
Q: Fine, but you knew that there were missiles in the car, isn’t right? 
 
H: Yes, later on I knew, as he told me that. 
 
Q: How many times did you travel with weapons in the car you were driving? 
 
H: One time.  One time, when I made this journey. 
 
Q: Didn’t you see any problems with…? 
 
H: Didn’t I what? [TN: Interrogator’s Arabic accent seemingly getting in the way of 
detainee’s understanding] 
 
Q: didn’t you worry about the missiles being in the car and [unintelligible]?  You have no 
problems with that? 
 
H: [Laughing] Well, he told me there shouldn’t be a problem with that.  What am I going 
to tell him?  No? 
 
Q: Where did you get this notebook from? 
 
H: It is not mine. 
 
Q: Who is Abdul Rahman al-Shami? 
 
H: He was in [inaudible; interrupted by interrogator] 
 
Q: This card with you. 
 
H: It was in the car, that’s right. 
 
Q: In the car? 
 
H: Yes. 
 
Q: So who is this person? 
 
H: His name is Abdul Rahman al-Shami. 
 
Q: Al-Shami? 
 
H: [Nods] 
 
Q: So why did you have his card with you? 
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CH1 - 0:11:46 
 
H: I told you already this is not my car, you understand? 
 
Q: What? 
 
H: This is not my car.  There were many papers in the car. 
 
Q: Yes, many photographs, such as that person.  Your picture was also in the car, right? 
 
H: My picture? 
 
Q: Yes. 
 
H: Yes, I had my picture there. 
 
Q: Many pictures. 
 
H: Yes. 
 
Q: Why? 
 
H: [Smiling/Laughing] Because I have my pictures taken, there is nothing wrong with 
that. 
 
Q: But do you usually have only small pictures of you taken, simply for passports or ID 
cards? 
 
H: It could be from that or for anything else, no? 
 
Q: Why were you carrying so much money? 
 
H: There is nothing wrong with money. 
 
Q: Why? 
 
H: What do you mean, “Why?”  Any person can have money, isn’t it so? 
 
Q: Too much money? 
 
H: There is nothing wrong with that. 
 
Q: Nothing wrong? 
 
H: [Laughing] It may be a problem for you, but isn’t for me. 
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Q: It is a problem when [unintelligible] in the car, and you say it is not your car.  Missiles 
are found inside, and that is a big problem, right? 
 
H: Yes. 
 
Q:  When the Afghans arrested you, you ran away, right? 
 
H: Yes. 
 
Q: Why? 
 
H: I got scared.  Goodness, a person gets scared. 
 
Q: Why? 
 
CH1 - 0:16:19 
 
H: What do you mean, “Why?”  I didn’t know who they were.  When I arrived they were 
shooting.  I got scared and ran away.  I mean, if you were in the same location, and they 
were shooting away, wouldn’t you run away? 
 
Q: Right. 
 
H: You would run away, not? 
 
Q: Right. 
 
H: So I ran away.  I feared for my life. 
 
Q: Is it possible that you also ran away because you were a criminal, or because you are a 
member of al Qaeda organization? 
 
H: It has nothing to do with that.  I just ran away when they were shooting. 
 
Q: The main problem is that we found with you, in the car, in your person, inside your 
clothes, a list of al Qaeda members… 
 
H: I did not have that in my person.  They belonged to someone else…  These were not 
mine…  I told these were not mine…  They were in the car. 
 
Q: The missiles were not yours… the money… [Interrupted by detainee] 
 
CH1 - 0:17:25 
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H: You don’t believe me.  I am saying this and you don’t believe me…  You don’t 
believe me, right? 
 
Q: Well… 
 
H: You don’t believe me.  I am not lying…  Why should I lie?  I am a detainee.  I am 
your prisoner now, [unintelligible] everything, why should I lie?  It is all over.  This is a 
fact now, no?  So why should I lie?  I am here as your prisoner now; you can do whatever 
you want, right? 
 
Q: When did you leave Kandahar? 
 
H: When did I what? 
 
Q: When did you leave Kandahar? 
 
H: On the same day… 
 
Q: The same day…  And from Kandahar, where did you go to? 
 
H: I went to Boldak… 
 
Q: You went to Boldak…  Why? 
 
H: I was looking to buy a car… 
 
Q: [Pause; no reaction] 
 
H: A car…  A car… 
 
Q: I see… 
 
H: Yes, to buy a car… 
 
Q: OK, so how did you travel from Kandahar to Boldak? 
 
H: With this car. 
 
Q: Took this car, right? 
 
H: Yes. 
 
Q: Why did you go to Boldak? 
 
CH1 - 0:18:34 
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H: Because car prices in Boldak are cheaper than in Kandahar…  They are cheap.  Do 
you understand? 
 
Q: No. 
 
H: Cars in Kandahar, for instance, are… [Interrupted by Q] 
 
Q: But did you travel from Kandahar to Boldak in the same car? 
 
H: Yes. 
 
Q: OK, so whey did you go to Boldak? 
 
H: There is a car show there, a car show, do you understand?  A car show, don’t you 
know what that is? 
 
Q: Cars from Kandahar… 
 
H: No, there is a company… 
 
Q: A company that sells cars? 
 
H: Yes.  There are many car dealerships in Boldak.  So I wanted to buy a car there, in 
Boldak. 
 
Q: So you traveled to Boldak to buy a car? 
 
H: Yes. 
 
Q: So what would you [unintelligible] with the first car? 
 
H: No, I would buy a car, agree with the guy, [unintelligible] the car and take a cab.  
Then I will retrieve the car.  It is not a big deal.  I just wanted to take a look first.  If I find 
something, that would be fine.  If I don’t, I’ll just live with that. 
 
Q: Do many people in Afghanistan carry anti-aircraft missiles in their cars? 
 
CH1 - 0:20:10 
 
H: When I was driving my car, no one came to ask me anything or to inspect the car. 
 
[Long pause, during which detainee looks around and sees an armed masked guard 
behind him; pause interrupted by detainee] 
 
H: Can I ask you a question? 
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Q: What question? 
 
H: You won’t get mad?  Where are you from? 
 
Q: I don’t understand… Why do you need to know? 
 
H: It’s just a question…  I told you not to get upset. 
 
Q: When was the last time you were in Yemen? 
 
H: What? 
 
Q: When was the last time you were in Yemen? 
 
CH1 – 0:21:44 
 
H: I believe it was during Ramadan. 
 
Q: Ramadan? 
 
H: Past Ramadan. 
 
Q: Past Ramadan? 
 
H: Yes.  May I adjust my position? 
 
Q: Go ahead.  There were many letters also in your car. 
 
H: Excuse me? 
 
Q: You had with you in the car a lot of letters.  Do you know anything about these 
letters? 
 
H: No. 
 
Q: Why not? 
 
H: What do you mean, “Why not?”  I told you already… 
 
Q: Missiles were in the car… 
 
H: Yes… 
 
Q: Pictures and letters… and you don’t know anything about all of that… 
 
CH1 - 0:22:31 
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H: I told you from the beginning that the car is not mine… 
 
Q: I know that. 
 
H: And the items that were inside were not mine.  So I don’t know if the letters were 
there or not; this is not my field.  I just told him that I will take the car to Boldak and then 
I will come back.  I am not going to inspect the contents of the car, what’s there and what 
isn’t.  He told me there was some stuff in the car.  I told him not to worry about that, the 
papers are there, don’t worry.  That’s basically it. 
 
Q: You had other items with you, such as your ID card, from the institution, two 
passports, one from Yemen and the other from Afghanistan… any other item? 
 
H: Only my [unintelligible; sounds like “my hajj” (pilgrimage to Mecca)] card. 
 
Q: An Arab mujahideen card… 
 
H: No, a card from Yemen. 
 
Q: A card from [unintelligible]. 
 
H: What? 
 
Q: A card from [unintelligible] 
 
H: A Yemeni card, we have there… 
 
Q: An ID card? 
 
H: Yes. 
 
Q: Also, you had in your person an authorization for carrying weapons issued by the 
Taliban. 
 
CH1 - 0:24:01 
 
H: I told you that we worked in the institution, so we had to carry a weapon.  So they 
gave us this authorization. 
 
Q: To whom was this authorization issued? 
 
H: To us, within the institution. 
 
Q: So carrying weapons was allowed at the relief agency? 
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H: Yes, because you had thieves and the like.  We told them about that.  They told us to 
have this authorization for that if a police officer stops us, we would show him the 
authorization and he would leave us alone. 
 
Q: How old is your daughter? 
 
CH1 - 0:25:22 
 
H: One year and... seven months. 
 
Q: You don’t know her age? 
 
H: I said one year and seven months old…  [Tries to remember]  Seven months?  
Actually, nine months. 
 
Q: One year and nine months old.  Didn’t you have her picture with you? 
 
H: With me? 
 
Q: Is her name Mariana? 
 
H: Her name is what? 
 
Q: What is her name? 
 
H: Fatima. 
 
Q: Fatima.  And how old is she? 
 
H: One year and nine months old. 
 
Q: But did Fatima write you a letter?  Is this a letter from your daughter? 
 
H: [Looks at the letter from a distance]. No. This is my sister-in-law. 
 
Q: Your sister-in-law? 
 
H: The youngest one.  When I had my daughter, this is the gift I got when I was in 
Yemen. 
 
Q: And how old is your sister’s daughter?  [TN: In Arabic, the term for “sister-in-law” is 
literally “wife’s sister,” hence the interrogator’s purported slip regarding “sister’s 
daughter”] 
 
H: Thirteen years old. 
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Q: Thirteen years old? 
 
H: You mean my sister-in-law [my wife’s sister]? 
 
Q: Yes.  Is her name Fatima? 
 
H: No, her name is not Fatima. 
 
Q: Then, who is Fatima? 
 
CH1 - 0:26:50 
 
H: Can I see that? 
 
[Interrogator – his face unseen – approaches detainee and shows what looks like a 
postcard]. 
 
H: [After scrutinizing the document] Oh, that’s my wife who wrote that. The name 
Fatima is on the card only, but it is my wife who wrote that. 
 
Q: What is the name of your wife? 
 
H: Saboura. 
 
Q: Saboura? 
 
H: Yes. 
 
Q: Why is the name of Fatima here? 
 
H: It is for the sake of my daughter.  It is to remind me of my daughter. 
 
Q: Fine.  There is also a return plane ticket number for you from Sana’a to Jeddah for the 
month of December 2000, is that right? 
 
H: Yes. 
 
Q: And the ticket was for Salem Ahmad Salem Hamdan and Fatima. 
 
H: Yes. 
 
Q: Your daughter? 
 
H: Yes. 
 
Q: How old was she then? 
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H: At that time… we went to Saudi Arabia… 
 
Q: [Shouting] You are lying… you are lying. 
 
H: No… 
 
Q: Yes, you are lying… 
 
H: No, you asked me and I am telling you. 
 
Q: [Angry tone] WHO is Fatima? 
 
H: I swear to God… 
 
Q: [Shouting] WHO is Fatima? 
 
H: My daughter. 
 
Q: No, you are lying. 
 
CH1 - 0:28:32 
 
H: No, I had three tickets, not one or two, but three, for me, my wife and my daughter.  I 
had three tickets with me. 
 
Q: But in the ticket’s invoice, the name of your wife is not mentioned, why not? 
 
H: I had the ticket in my pocket…  You don’t find my wife’s ticket? 
 
Q: No. 
 
H: It was in my pocket.  They must have taken it from me.  [Moment of silence]  I am not 
lying to you.  I told you, I am not gaining anything by lying to you, that’s it.  It’s all 
finished for me.  Why should I lie? 
 
Q: Why?  You are a member of al Qaeda organization, and you [unintelligible], we all 
know that from the documents that we found with you.  You had with you, in your car, 
the missiles, but you say “they are not my missiles.”  Then we found in your car pictures 
and letters, many letters, twenty of them, and you say they were not with you. 
 
H: [TN: Interrogator seems to be mixing up two close Arabic meanings, which are “with 
you” and “yours,” sometimes used interchangeably; hence the confusion of the detainee]. 
I did not say they were not with me, I said they were mine. 
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Q: OK.  They were not yours, but it is the same thing [TN: Again, interrogator seems to 
be confusing two slight semantic nuances in the Arabic words used, “with you” and 
“yours,” although in some contexts or Arabic dialects they may be used interchangeably]. 
 
H: How can that be the same thing?  This was not mine.  It was only with me. 
 
Q: All of those letters were for your friend? 
 
H: Yes, and they were in the car. 
 
Q: Fine.  Now, your wife Saboura and daughter Fatima are living in Karachi? 
 
H: Yes, but it is possible also that she went to Yemen.  Possible or not possible, I don’t 
know. 
 
Q: Fine.  We will contact the Pakistani government, informing them that we have arrested 
you here and that you are a member of al Qaeda organization, or a member of the Arab 
mujahideen, and that your family is residing in Karachi.  We will ask them to let us talk 
to your wife, not to your daughter, since she is very young. 
 
H: Yes. 
 
Q: So we will ask the Pakistani government to get in touch with your wife in Karachi so 
that we can speak with her.  [Pause; detainee does not react].  Or… we will talk to you. 
 
CH1 - 0:31:22 
 
H: Well, I am here with you. 
 
Q: Yes, and you are lying.  Every time I ask you about the missiles, about the items that 
were with you in the car, you say they are not yours, they are not yours.  And I do not 
believe you. 
 
H: I am sure that you do not believe me. 
 
Q: How long did you work in Kandahar? 
 
H: I beg your pardon? 
 
Q: How long did you work in Kandahar? 
 
H: You mean for how long? 
 
Q: Yes, in Kandahar, how long did you work there? 
 
H: I worked between Kandahar, Kabul, Jalalabad and Herath…  I was moving around. 
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Q: What did you do at the relief agency, Wafa? 
 
H: I was an employee, a regular employee, a volunteer. 
 
Q: [Pause.  Seems not to have understood the answer] 
 
H: Vo-lun-teer… 
 
Q: Volunteer?  What does that mean?  I don’t know that word. 
 
H: To volunteer… 
 
Q: [Silence] 
 
H: OK.  Let’s see… [Trying to explain the word] 
 
Q: Describe that to me… 
 
H: Regular employee, I mean… 
 
Q: What do you mean by “regular employee”?  What does a regular employee do in…? 
 
H: Administrative work…  Administrative affairs… 
 
Q: Administrative work? 
 
H: Yes. 
 
Q: Why did you come to Afghanistan? 
 
H: Why? 
 
Q: Ye, why?  Why did you work with a relief agency in Afghanistan? 
 
CH1 - 0:33:15 
 
H: To do well, for good deeds only. 
 
Q: Were you alone in the car when the Afghans arrested you? 
 
H: Yes. 
 
[Interrogator mumbles a few unintelligible words and steps outside, leaving detainee with 
guard behind him; interrogator or someone else steps back in a few minutes later and puts 
a bag over detainee’s head, and detainee is escorted outside]. 
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[End of first tape section interrogation] 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Translator’s Certification: 
 
This is to certify that I, , have translated truthfully and accurately to 
the best of my knowledge the above taped interrogation of Hamdan (First Part). 
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Document: Hamdan 2nd Taped Interrogation 
 
[Tape starts with military removing bag from detainee’s head] 
 
CH1 – 1:08:25 
 
Q: I want to ask you a few more questions today. 
 
H: [TC: Seems in pain].  May I rub my leg for a moment?  [TC: He points to his lower 
right leg, just above the ankle] 
 
Q: Is there a problem? 
 
H: Yes. 
 
Q: What is the problem? 
 
H: [Starts rubbing his lower leg while moaning in pain] 
 
Q: First, what is your wife’s name? 
 
H: Saboura. 
 
Q: Who is Fatima? 
 
H: My daughter. 
 
Q: Who wrote the postcard a month ago? 
 
H: Who wrote it? 
 
Q: Yes. 
 
H: My wife wrote it. 
 
Q: Your wife.  Why did your wife write Fatima at the end of the letter? 
 
CH1 – 1:09:35 
 
H: To remind me of my daughter. 
 
Q. Say that again. 
 
H: To remind me of my daughter. 
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Q: What were the different items that you had with you when the Afghans arrested you, 
besides the Afghani passport, the Yemeni passport… What else was there? 
 
H: An ID card. 
 
Q: Which ID card? 
 
H: It came with the passport. 
 
Q: It was with the passport? 
 
H: Yes. 
 
Q: From which country was the ID card? 
 
H: It was Yemeni. 
 
Q: What else did you have when the Afghans arrested you? Was there any money? 
 
H: Yes.  I had money with me. 
 
Q: How much? 
 
CH1 – 1:11:02 
 
H: I had $1,900. 
 
Q: $1,900?  What type of dollars were these? 
 
H: Huh? 
 
Q: What type of dollars were these?  Were they Australian dollars, American dollars? 
 
H: I only know American dollars. 
 
Q: Did you have currencies from other countries? 
 
H: I had Pakistani rupees. 
 
Q: Pakistani rupees? 
 
H: Yes. 
 
Q: How much? 
 
H: I believe fifteen thousand. 
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Q: Fifteen thousand? 
 
H: Yes. 
 
Q: How did you carry the money?  In a bag, in a… 
 
H: In my pocket. 
 
Q: Did you use a wallet?  [Interrogator mangles actually the word for word for “wallet” 
by used the word “haffadat” instead of “mihfazat”] 
 
H: Huh? 
 
Q: Did you use a “haffadat”?  
 
H: No, in my pocket, just like that… [Pause; detainee lowers his head, and then asks]: 
What is “haffadat”? 
 
Q: “Haffadat,” that is something made of leather, which we use to carry money. 
 
H: [Correcting interrogator]: “Mihafazat” [TN: Correct word for “wallet”] 
 
Q: “Mihafazat” [wallet]? 
 
H: No, not at all… 
 
Q: What else did you have with you when the Afghans arrested you?  A watch? 
 
H: [Detainee looks at his left wrist] I had a watch with me [pointing to his wrist]. 
 
Q: Where is the watch? 
 
H: They must have taken it with them. 
 
[Small pause] 
 
Q: What else? 
 
CH1 – 1:13:23 
 
H: I had something [unintelligible], a small knife, a key also… 
 
Q: A key?  What for? 
 
H: The key to the house. 
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Q: House key? 
 
H: to open the front door. 
 
Q: What else? 
 
H: [Pause] I can’t think of anything else.  That’s what I remember.  If there is anything 
else, I must have forgotten. 
 
Q: Did you have your daughter’s picture? 
 
H: Yes.  There was my picture and that of my daughter. 
 
Q: Was it a large picture, a small picture? 
 
H: No, a small picture. 
 
Q: Only a small picture?  [Shows detainee a picture] 
 
H: Yes. 
 
Q: Your daughter? 
 
H: Yes. 
 
Q: What’s her name? 
 
H: Fatima, my daughter. 
 
Q: Why did you have a small picture, like a passport picture? 
 
H: Mine? 
 
Q: Yes. 
 
H: My daughter’s picture? 
 
Q: Yes. 
 
H: My daughter’s picture? 
 
Q: [Impatient tone] Yes. 
 
H: For memory’s sake. 
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Q: You need two pictures? 
 
H: What is the problem with that?  It could be one or two.  People like to remember their 
daughters or their kids, no? 
 
Q: Yes. 
 
H: That’s it… so one carries their pictures. 
 
Q: [unintelligible] passport pictures or for ID cards? 
 
H: That was the instant camera that was available. 
 
Q: Which camera? 
 
H: An instant camera, the only one I was able to find.  I could not find something that 
takes large pictures.  The only thing I could find was this.   
 
Q: You told me that you traveled to Boldak in your friend’s car? 
 
H: Yes. 
 
Q: Why did you travel to Boldak? 
 
CH1 – 1:16:27 
 
H: I told you, to buy a car.  [Pause]  Can I raise my leg? 
 
Q: Raise what? 
 
H: Can I raise my leg? 
 
Q: Only a bit…  But there were also missiles, pictures, and letters in the car, in addition 
to a notebook that contained [unintelligible word that interrogator uses, which sounds like 
“mil” but is meaningless in Arabic; it is possible that the interrogator intended to use the 
Arabic term “milaf,” which means “file” or “folder”], which had reports about the al 
Qaeda organization… 
 
H: [Nods]… 
 
Q: What was the “mil” that had the various reports? 
 
H: What is “mil”? 
 
Q: “Mil,” that’s the item on the cover of which the word al Qaeda is written, and which 
contains newspaper and magazine articles, all of them covering al Qaeda. 
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H: I told you, that is not mine.  [Straining with pain because of his leg] 
 
Q: The missiles, the folder, the pictures, the letters, they all belonged to your friend? 
 
H: to the car owner, yes.  He told me, there is some stuff in the car. 
 
Q: So what is the name of the guy who owned the car? 
 
H: His name is Abu Yasser. 
 
Q: What’s his name? 
 
H: Abu Yasser. 
 
Q: Abwi? 
 
H: [Correcting Q] Abu Yasser. 
 
Q: What is Abu Yasser’s real name? 
 
H: I don’t know. 
 
Q: Where does Abu Yasser work? 
 
H: Huh? 
 
Q: Where does Abu Yasser work? 
 
CH1 – 1:18:50 
 
H: He said he was among the mujahideen, but I don’t know; I did not know him very 
well.  He used to come and visit us at the organization. 
 
Q: Where does Abu Yasser live? 
 
H: He lives in Kandahar. 
 
Q: Where in Kandahar? 
 
H: He lives in… what’s its name… a region called “Durayi.” 
 
Q: What is the name of the region? 
 
H: Its name is Durayi. 
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Q: Durayi? 
 
H: Yes. 
 
Q: Where in Kandahar is Durayi? 
 
H: It is… [long pause], it is close to the road that you take to Kabul… 
 
Q: Is the road close to [unintelligible]? 
 
H: The same road as [unintelligible; sounds like “Abu Mrad road”] 
 
Q: When was the first time you met the other person who is with you here, the Moroccan 
guy? 
 
H: I met him at the agency.  He used to drop by the agency. 
 
Q: Did he work at the same agency with you? 
 
CH1 – 1:21:11 
 
H: That’s what he said; he said that he works at the same agency. 
 
Q: Did the other person tell you that? 
 
H: Which other person? 
 
Q: The Moroccan.  
 
H: Yes, he told me that. 
 
Q: Did you see the other person, the Moroccan guy, another time at the agency? 
 
H: I just saw him once.  I don’t think I saw him more than once.  I don’t remember that. 
 
Q: What did the Moroccan guy do at the relief agency? 
 
H: He was an employee. 
 
Q: Only an employee? 
 
H: I used to see him in an office, and he would leave with the Afghans. 
 
Q: When was the first time you saw the Moroccan guy at the relief agency? 
 
H: I was in Kabul.  When I arrived, he was there.  [Unintelligible] 
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Q: But when was that? 
 
H: Recently. 
 
Q: Such as? What do you mean by recently? 
 
H: Less than a month, even less than two weeks. 
 
Q: Less than a month, and possible less than a week? 
 
H: Less than 2 weeks approximately… 
 
Q: What were you doing in Kabul when you saw the Moroccan? 
 
H: I saw him here… 
 
Q: Here? 
 
CH1 – 1:24:29 
 
H: Yes.  I was in Kabul, then I arrived and I saw him here.  Do you understand? 
 
Q: No.  When was the first time you saw him? 
 
H: Here, in Kandahar. 
 
Q: In Kandahar, not in Kabul? 
 
H: No, I was in Kabul, I went back to Kandahar and saw him. 
 
Q: What were you doing in Kabul before you returned? 
 
H: I was with the agency. 
 
Q: What is the name of the agency? 
  
H: The same one, the Wafa agency. 
 
Q: The Wafa agency? 
 
H: Yes. 
 
Q: Wafa agency.  [Pause]  You used to be in Afghanistan with your family before, correct, 
with your wife and daughter? 
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H: Yes.  She came once and then they left. 
 
Q: OK.  Where did your wife go? 
 
H: She went to Pakistan to make the necessary arrangements in order to travel back to 
Yemen. 
 
Q: So now she is not in Kabul, or Karachi, or anywhere in Pakistan? 
 
H: The original plan was for her to go back to Yemen.  That was the original plan. 
 
Q: Do you have other family members staying here in Afghanistan? 
 
H: Members of my family? 
 
Q: Yes. 
 
H: No. 
 
Q: Your father? 
 
H: My father? 
 
Q: Yes. 
 
H: No. 
 
Q: Do you have a brother? 
 
H: No. 
 
Q: No brother? 
 
H: No.  May I change my position? 
 
Q: Go ahead.  Were there any of your family members in Afghanistan before? 
 
H: No. 
 
Q: Never? 
 
H: Never. 
 
Q: The Moroccan guy said that your brother was here in Afghanistan 
 
H: [Laughs] He is not my brother.  He just looks like me. 
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Q: But the Moroccan guy said that he was your brother. 
 
H: No.  You see him and you would think he is my brother, but he is not. 
 
Q: Who is he? 
 
H: What? 
 
Q: Who is he? 
 
H: My Yemeni brother. 
 
Q: Your Yemeni brother.  What’s his name? 
 
H: His name is Abu Saleh. 
 
Q: Abu Saleh?  What’s Abu Saleh’s full name? 
 
CH1 – 1:28:05 
 
H: All I know is that his name is Abdullah.  I don’t know his real name.  When I came 
here, they told me you have a brother here.  I said that he was not my brother. 
 
Q: What year were you born? 
 
H: Huh? 
 
Q: What year were you born? 
 
H: I can’t think of it, I don’t remember. 
 
Q: Don’t you know what year you were born in? 
 
H: Yes, I forgot.  [Laughing]  You can find it in [unintelligible; sounds like “the ticket”]. 
 
Q: [Interrupting him].  Shut up!  Shut up! 
 
H: As you wish. 
 
Q: [In English]: He doesn’t remember what year he was born in.  [Pause: Q continues in 
Arabic]: You said you worked with the Wafa agency. 
 
H: Yes. 
 
Q: Who is the agency’s director? 
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H: His name is Abu Faysal. 
 
Q: What’s his name? 
 
H: Abu Faysal. 
 
Q: Say that again. 
 
H: Abu Faysal. 
 
Q: Abu Faysal.  What nationality is Abu Faysal? 
 
H: He is from Saudi Arabia. 
 
Q: Where in Kandahar is Wafa’s office? 
 
H: Near the Pakistani Embassy. 
 
Q: How many buildings were used by Wafa’s agency in Kandahar? 
 
H: Were used? 
 
Q: Yes, how many buildings? 
 
H: Buildings? 
 
Q: Yes. 
 
H: [Detainee does not seem to understand the Arabic word used by interrogator for 
“building,” which is “binaayat”].  What is the meaning of “binaayat” [“building”]? 
 
Q: Building, like this one. 
 
H: You mean “house”? 
 
Q: Yes, house. 
 
H: There was an office and an institute. 
 
Q: An institute? 
 
H: Yes. 
 
Q: What do you mean by “institute”?  What is the meaning of “institute”?  How do you 
write it? 
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H: We say “institute” [Detainee pronounces the Arabic word somewhat differently from 
the standard pronunciation]. 
 
Q: [Interrogator spells out the word for detainee, as the latter pronounced it in a slightly 
different way than the standard Arabic, owing perhaps to the Yemeni dialect.  
Interrogator’s spelling of the Arabic word corresponds to the word “institute.”  Detainee 
had pronounced it “mahed” while it is usually pronounced “ma’ahad,” hence the 
confusion]. 
 
H: Yes. [Agrees to spelling] 
 
Q: Is this the institute which is written on this card?  There is the word “institute” written 
on the card [unintelligible].  Does this “institute” apply to Wafa? 
 
H: No, this is the first time I see this card.  We did not have a card at that agency.  Is there 
only the word “institute” written on it? 
 
Q: There are many words written on it.  For instance, “Public Guesthouse”… 
 
CH1 – 1:33:02 
 
H: No, that wasn’t at the agency…  “Institute” means “school” also… 
 
Q: There is “school” written here… 
 
H: This is a school, an institute to teach the Arabic language to the Afghans. 
 
Q: There is also “Abu Al Jamaa Al Saghir 6” [Small Mosque 6]. 
 
H: Huh? 
 
Q: Abu Al Jamaa Al Saghir 6. 
 
H: I told you this is not my card. 
 
Q: Al Nirass Guesthouse? 
 
H: What? 
 
Q: Al Nirass Guesthouse, have you heard of it? 
 
H: No. 
 
Q: Beit al Salaam [House of Peace]? 
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H: This is quite old.  When the Russians were in Afghanistan, there was this House of 
Peace in Peshawar, but nothing else.  I haven’t heard about it here. 
 
Q: So you haven’t heard about Beit al Salaam [House of Peace] in Afghanistan? 
 
H: No, I haven’t heard about it in Afghanistan.  I have only heard about it in Peshawar. 
 
Q: Peshawar? 
 
H: Yes. 
 
Q: Peshawar in Pakistan? 
 
H: Yes, there were Arabs in Peshawar.  That’s how I heard about it. 
 
Q: Do you know where the military office is? 
 
H: No.  What is that? 
 
Q: It is written on the card [unintelligible].  Farouk Camp… 
 
H: I told you, I don’t know anything about that card. 
 
Q: Is it possible that you heard about these different places which are in Kandahar?  
Kandahar is not a large town. 
 
H: No, it is a small town.  But I was mainly busy with my work and I did not mingle with 
others. 
 
Q: What about Abu Abeeda Camp? 
 
H: Abeeda? 
 
Q: Abu Abeeda. 
 
CH1 – 1:35:54 
 
H: As I told you, I did not mingle with others; my main focus was work. 
 
Q: Did you hear about the Office of Refugees Affairs?  I beg your pardon it is 
“Muhajideen” [Interrogator may have intended to use “Mujahideen” but said 
“Muhajideen.”  Also, “Refugees” in Arabic is “Muhajireen,” hence the interrogator’s 
confusing “Mujahideen” and “Muhajireen,” although the word “Muhajid” does not exist 
in Arabic]. 
 
H: What? 
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Q: Office of Muhajideen Afffairs? 
 
H: Muhajideen? 
 
Q: Yes. 
 
H: No, I did not. 
 
Q: Do you know who is Zabir al Hakli? 
 
H: No. 
 
Q: Did you ever hear about Zabir al Hakli? 
 
H: I had heard about him in Bosnia, but not here. 
 
Q: In Bosnia? 
 
H: Yes. 
 
Q: [unintelligible], Zabir al Hakli? 
 
H: I have only heard of him, but never saw him. 
 
Q: You have heard about the name Zabir before? 
 
H: Yes, I told you.  I heard of him. 
 
Q: Do you know what nationality he is? 
 
H: No, I have heard of him but did not see him. 
 
Q: Who is the doctor? 
 
H: Excuse me? 
 
Q: The doctor? 
 
H: I don’t know. 
 
Q: You don’t know who is the doctor? 
 
H: Doctor what? 
 
Q: [Raising his voice] Just “doctor.” 
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H: I told you I don’t know.  Why are you shouting at me? 
 
Q: Who is Sheikh Saeed? 
 
H: He was not with us at work. 
 
Q: How long did you stay in Kandahar? 
 
H: Excuse me? 
 
Q: How long did you stay in Kandahar? 
 
H: [Doesn’t understand the question] How long…? 
 
Q: How long did you reside in Kandahar 
 
H: I used to move between Kandahar, Kabul and [unintelligible]. 
 
Q: But where was your home? 
 
H: At the agency. 
 
Q: Where? 
 
H: At the agency.  [Unintelligible] 
 
Q: You lived in the same building where the agency was located? 
 
H: Yes. 
 
Q: Who is your manager at the agency? 
 
CH1 – 1:38:54 
 
H: I told you, Abu Faysal. 
 
Q: Abu Faysal? 
 
H: Yes. 
 
Q: What is Abu Faysal’s nationality? 
 
H: He is Saudi. 
 
Q: What is his full name? 
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H: I don’t know. 
 
Q: Do you know the phone number of the Wafa agency? 
 
H: Where? 
 
Q: In Kandahar, at your office. 
 
H: There was a phone… how you call it… a satellite phone. 
 
Q: So it was a satellite telephone? 
 
H: Yes. 
 
Q: Do you know the phone number? 
 
H: No, it was in the documents and they took all of the documents. 
 
Q: You don’t know your office phone number? 
 
H: That was the only telephone, which used satellite methods. 
 
Q: Yes, and you don’t know the number? 
 
H: No, it was a large number.  I didn’t remember it. I wasn’t using it. 
 
Q: What is the name of the car owner? 
 
CH1 - 1:41:24 
 
H: I told you, Abu Yasser. 
 
Q: And Abu Yasser does not work at the same agency? 
 
H: No. 
 
Q: But he is your friend? 
 
H: Excuse me? 
 
Q: Is he your friend? 
 
H: No, we got to know each other, and he used to visit us in the office. 
 
Q: At the Wafa office? 
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H: Yes. 
 
Q: So you were working in the same office? 
 
H: No. 
 
Q: So why did he come to the office? 
 
H: He came to visit and bring aid to Afghani villages, to dig wells.  He used to bring us 
foodstuff, rice and shortening, and distribute these items with us.  He would donate stuff 
and make the distribution rounds with us. 
 
Q: When was the first time you met him? 
 
H: I met him about two months ago, or two and half months ago. 
 
Q: Were you in charge of the other people in your office? 
 
H: No, I simply had to distribute the stuff. 
 
Q: What stuff? 
 
H: Foodstuffs and digging wells. 
 
Q: Where do you get the foodstuff from? 
 
CH1 – 1:43:48 
 
H: We used to buy it in the market, or we used to buy it from Pakistan. 
 
Q: Did you work at the office by yourself? 
 
H: Excuse me? 
 
Q: Did you work at the office by yourself? 
 
H: [Doesn’t seem to understand Q’s accent] 
 
Q: Were you alone?  Alone?  Was there no one else working with you? 
 
H: There were Afghans who were working with us. 
 
Q: What about at your office? 
 
H: At the office, it was me and other Afghans who were at the office. 
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Q: What is your position’s title at Wafa? 
 
H: Huh? [Interrogator’s accent was hard to understand, in particular for the word 
“position” in Arabic; also, “title” in Arabic is the same word as “address,” hence the 
possible confusion of detainee]. 
 
Q: What is the title of your position, the name of position, at Wafa organization, Wafa 
institution? 
 
H: I don’t understand what you are saying. 
 
Q: What is the title of your work? 
 
H: Purchasing. 
 
Q: Purch…? 
 
H: Purchasing. 
 
Q: But you told me before that you worked in the administration. 
 
CH1 – 1:45:25 
 
H: Yes, but they put me in the purchasing section.  What could I tell them?  They asked 
me if I can do that, and I said sure.  Purchasing is part of the administrative hierarchy. 
 
Q: The Moroccan who is with you, does he work with the same agency? 
 
H: Yes. 
 
Q: Which section? 
 
H: He works at the section that oversees distribution. 
 
Q: The distribution of what? 
 
H: Foodstuff.  They were also digging for wells. 
 
Q: They were distributing what? Stuff? 
 
H: Yes. 
 
Q: And what else? 
 
H: If they had a project to dig up wells. 
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Q: A project for wells? 
 
H: Yes. 
 
Q: When you say “wells,” is this like a “well”?  [TN: The plural of “well” in Arabic is 
“aabaar,” while the singular is “bir” (pronounced “beer”), and Q seems not have 
understood earlier the plural of the word that the detainee used]. 
 
H: Yes, a well. 
 
Q: You know why the Moroccan guy told me before that you were his boss here? 
 
CH1 – 1:47:18 
 
H: I was simply able to speak the language.  He may interpret that as my being his boss, 
but I was not his boss.  Our only boss was Abu Faysal.  He was new at the job.  He came 
recently on board. 
 
[Translator’s Note: CH1 of DVD stops here; CH2 is similar, and the other chapters do 
not seem to be accessible] 
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Q: Yes, he told me that he is new to the job, and he said that you were his boss. 
 
H: I was not his direct boss.  Our common boss was Abu Faysal.  Abu Faysal asked me to 
teach him, that he would help me out, but the boss is Abu Faysal.  So he interprets that as 
my being his boss. 
 
Q: How many people worked at the Wafa agency? 
 
H: Excuse me? 
 
Q: How many people worked at the Wafa agency? 
 
H: There were many people.  There were many Afghans. 
 
Q: Approximately, how many? 
 
H: The Afghans were 6 or 7, besides the cook, so on. 
 
Q: Who founded the Wafa agency? 
 
H: Excuse me? 
 
Q: Who founded the Wafa agency? 
 
H: Who founded it? 
 
Q: Yes. 
 
H: What do you mean “who founded it”? 
 
Q: Who was the person who was in charge of the agency? 
 
H: Of Wafa? 
 
Q: Yes. 
 
H: I told you, it was Abu Faysal. 
 
Q: Abu Faysal was the director of Wafa. He was also the person who founded Wafa? 
 
H: He used to talk about the sheiks.  Once I asked him about who founded the agency, 
and he told me that he spoke with the sheiks, about donations, and they came and 
provided assistance here, in Afghanistan. 
 
Q: Do you know that some people who work at Wafa work also with al Qaeda, and that 
Osama Bin Laden founded Wafa? 
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H: I asked him this question, and he told me no.  I asked him more than once, and he told 
me no. 
 
Q: [unintelligible] 
 
H: If he is [unintelligible; sounds like “lying”], that’s a different story.  But I asked him 
more than once. 
 
[Long pause] 
 
Q: [Gets up from his seat and drops a notebook in front of detainee]: Write your name          
 
H: Write? 
 
Q: Your name in full. 
 
H: My name? 
 
Q: yes. 
 
[A picture is taken of detainee using a flash, but camera is off-screen] 
 
[A bag is placed on detainee’s head] 
 
Q: Get up. 
 
[Detainee gets up] 
 
Q: Sit down. 
 
[Detainee sits down] 
 
Q2: [Sounds like another voice than that of the person who conducted above 
interrogation]: Do you speak English? 
 
H: [Face concealed by bag, with masked guard’s arm around his neck]: No. 
 
Q2: What other language do you speak? 
 
H: I speak a little bit of Farsi. 
 
Q2: Farsi? 
 
H: Yes. 
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[Detainee is left with the armed guard behind him for some time; Q seems to return, and 
the bag is removed from detainee’s head] 
 
Q: [unintelligible] is now in Pakistan? 
 
H: I told you that the original plan was for her to go to Yemen. 
 
Q: How can we get in touch with her? 
 
H: They took away of the documents I had. 
 
Q: Who is the person we can speak to about the issue?  We want to speak to another 
person about your work. 
 
H: Abu Faysal. 
 
Q: Abu Faysal.  Where does Abu Faysal live? 
 
H: I left him when he was in Kandahar. 
 
Q: How can we get in touch with him? 
 
H: He is in Kandahar. 
 
Q: Where can we find him in Kandahar?  There are [unintelligible; sounds like “trees”]… 
 
H: He is not working anymore. 
 
Q: Oh, why not? 
 
H: Because the planes were bombing the area. 
 
Q: Is it possible to speak to any person who knows you? 
 
H: Abu Faysal was in charge, he was the boss. 
 
Q: Is there any person in Yemen who might know you? 
 
H: My family doesn’t know anything about me. 
 
Q: So there is no one in Yemen who knew that you were here in Afghanistan? 
 
H: Even if they knew that I was in Afghanistan, they did not know where in Afghanistan. 
 
Q: Fine.  Did they know about your work in Afghanistan? 
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H: Did they know what?  My work? 
 
Q: Yes. 
 
H: I had told them that I was going away as a volunteer. 
 
Q: Volunteer, which means? 
 
H: Huh? 
 
Q: What is “volunteer”? 
 
H: Volunteer [TN: Seems at a loss to find a definition and a bit flustered by that]… is 
being a volunteer. 
 
Q: What do you know about al Qaeda organization? 
 
H: I heard about it. 
 
Q: What did you hear? 
 
H: I heard about al Qaeda organization. 
 
Q: What did you hear about al Qaeda organization? 
 
H: I herd that they train people who come to Afghanistan for training. 
 
Q: [Flashes light on detainee’s face]: Where do they train people in Afghanistan? 
 
H: They have centers.  I did not go there. 
 
Q: How many centers does al Qaeda use to train people? 
 
H: I don’t know.  As I told you, I did not go there. 
 
Q: Where is the office of al Qaeda in Kandahar? 
 
H: I had asked Abu Faysal, but he did not respond to this question. 
 
Q: Where are the various training centers in Afghanistan? 
 
H: I have never been there. 
 
Q: You haven’t heard anything about the training centers? 
 
H: Faysal told me there were training centers, but I did not go. 
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Q: OK.  But you never heard about any type of training on the streets? 
 
H: Streets? 
 
Q: Yes… not streets, the street… 
 
H: Street?  What do you mean by “street”?  I don’t understand. 
 
Q: When did you hear about the training? 
 
H: I heard they were providing training, but I did not know in what. As I told you, I did 
not go. 
 
Q: Where is your home in Kandahar? 
 
H: At the agency? 
 
Q: When did you live in Kandahar? 
 
H: Excuse me? 
 
Q: When did you first go to Kandahar? 
 
H: Perhaps seven months ago, or a bit more. 
 
Q: Why did you go to Kandahar? 
 
H: When I asked them, they told me to go to Kandahar. 
 
Q: What? 
 
H: When I asked where the office was, they told me it is in Kandahar. 
 
Q: What do you know about the Taliban officials? 
 
H: What do I know? 
 
Q: Yes. 
 
H: About the Taliban officials? 
 
Q: Yes. 
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H: We used to get visits from the mullahs, what’s their name, one for trade and one for 
refugees’ affairs.  They used to tell us where the poor people lived, and where 
[unintelligible]. 
 
Q: Who is the head of the Taliban? 
 
H: Excuse me? 
 
Q: Who is the head of the Taliban? 
 
H: Mohammed Omar. 
 
Q: OK.  Where is Mohammed Omar right now? 
 
H: Now? 
 
Q: Now. 
 
H: He is here now, what do you mean? 
 
Q: The last time you were in Kandahar, where was Mohammed Omar? 
 
H: We don’t know. We have no business here. 
 
Q: What did you hear about the location of Mohammed Omar? 
 
H: What did I…? 
 
Q: Hear… 
 
H: Hear? 
 
Q: Yes. 
 
H: About? 
 
Q: About the location of Mohammed Omar?  [TN: Detainee may be confusing “location” 
with “position,” which are the same word in literary Arabic, hence his apparent 
puzzlement; in spoken Arabic, however, oftentimes a different word is used for 
“location,” and thus the term selected by interrogator is more readily understood as 
“position,” especially in spoken Arabic as aforesaid] 
 
H: What do you mean?  I don’t understand. 
 
Q: You did not hear anything about Mohammed Omar when you were in Kandahar? 
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H: What is the meaning of the question?  I don’t understand what you are saying.  What 
do you mean if I haven’t heard anything… 
 
Q: You haven’t heard anything about the location of Mohammed Omar? 
 
H: Location? 
 
Q: Location. 
 
H: I had heard that he had a large house, but that’s it. 
 
Q: Do you know any Taliban people? 
  
H: We were dealing with their ministry of foreign affairs. 
 
Q: Who worked at the foreign affairs ministry? 
 
H: We knew only the senior manager there. 
 
Q: What’s his name? 
 
H: Abdul Galil [TN: Could be written “Jalil” also]. 
 
Q: Excuse me? 
 
H: Abdul Galil [Jalil]. 
 
Q: What was his nationality? 
 
H: Afghan. 
 
Q: How did you know him? 
 
H: He worked at the office of foreign affairs.  As foreigners, we had transactions to 
conduct with the foreign affairs ministry. 
 
Q: You said that you spoke Farsi. 
 
H: Yes. 
 
Q: Where did you learn Farsi? 
 
H: From the Afghans. 
 
Q: You learned a little bit of Farsi here from the Afghans, and not the language of 
Afghanistan? 
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H: How did I what? 
 
Q: You learned a little bit of Farsi here from the Afghans? 
 
H: Yes, from the Afghans. 
 
Q: Why the language of the Afghans… I mean, why the Farsi language, and not Dari or 
Pashtu.? 
 
H: Pashtu is hard to learn, and Farsi is easy. 
 
Q: Where are the al Qaeda offices in Kandahar located? 
 
H: I told you I did not go there.  I have nothing to do with it. 
 
Q: But you don’t know the offices of al Qaeda? 
 
H: I have no dealings with them. 
 
Q: Don’t you know anything about al Qaeda? 
 
H: As I told you, Abu Faysal told me about their existence, but I did not ask about their 
location.  [Long-drawn yawn during pause] 
 
Q: With regard to training people, what did you hear about al Qaeda? 
 
H: I did not hear much about it.  When I asked, they told me they provided training.  
What else they have besides training, I don’t know. 
 
Q: When you traveled to Boldak to buy a car… when did you leave Kandahar to go to 
Boldak? 
 
H: I believe it was about 10:30 when we left Kandahar [TN: In Arabic, it is not 
uncommon for one person to use the plural possessive pronoun to refer to himself; hence 
“we” in this instance could mean detainee by himself, or he and other(s) with him; thus, 
the sentence’s ambiguity] 
 
Q: Which day? 
 
H: The same day they arrested us [TN: Same remark as before regarding singular/plural 
possessive pronoun; ie, the plural possessive pronoun could be used to refer to the 
singular in Arabic]. 
 
Q: Was that the first trip you took? 
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H: Where? 
 
Q: Boldak. 
 
H: No, I had gone there before. 
 
Q: How many times did you visit Boldak? 
 
H: Two or three times. 
 
Q: Is Boldak a large town? 
 
H: No, no. 
 
Q: How many people reside there? 
 
H: I used to go only to car dealerships. 
 
Q: What is the name of the dealerships in Boldak? 
 
H: There are many names.  I am not concerned by the names of the dealership. 
 
[Tape Ends] 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Translator’s Certification: 
 
This is to certify that I, , have translated truthfully and accurately to 
the best of my knowledge the above tapes interrogation of Hamdan (Part 2). 
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Bourjalia Tape – Part1 
 
CH1 – 0:41:34 
 
Q: When you speak… 
 
B: Excuse me? 
 
Q: When you speak, speak slowly and clearly, do you understand? 
 
B: God willing. 
 
Q: What is your full name? 
 
B: My name is Bourjalia Saeed. 
 
Q: Say that again. 
 
B: Moroccan. 
 
B: OK, Moroccan. 
 
B: Bourjalia Saeed. 
 
Q: Bourjalia? 
 
B: Saeed. 
 
Q: What is your nationality? 
 
B: Moroccan. 
 
Q: Moroccan.  What year were you born in? 
 
B: 1968. 
 
Q: Nineteen? 
 
B: Sixty-eight. 
 
Q: Sixty-eight.  What month? 
 
B: First month, five. 
 
Q: When did you come to Afghanistan? 
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B: Three months ago. 
 
Q: Only three months ago? 
 
B: Yes. 
 
CH1 – 0:43:39 
 
Q: When did you join al Qaeda organization? 
 
B: I did not join al Qaeda. 
 
Q: Who do you work for? 
 
B: A relief agency [unintelligible]. 
 
Q: A relief agency.  What is the name of that agency? 
 
B: [unintelligible] when I worked with them [unintelligible]. 
 
Q: Slowly, please. 
 
B: When I came, they promised me, they tooj me in a car to [unintelligible], to do 
administrative work. 
 
Q: You traveled from Morocco to come here? 
 
B: Yes. 
 
Q: Only to work? 
 
B: Yes, I came for work and I also came because one of the brothers had married my 
sister-in-law, my wife’s sister.  He told us that he was living in Syria, and that he settled 
down in Syria.  We did not know that he was going to Afghanistan.  So when I went to 
Syria and contacted the brother [unintelligible] to Afghanistan, going to Afghanistan to 
work in business.  But originally, he was in Syria working in business. 
 
Q: So you were working in a trade company? 
 
B: I had come to Syria with the intent of setting up a company with him, and so some 
business, as he had told me that there was some work available there, that we would trade 
goods and lease a store. 
 
Q: What [unintelligible]? 
 
B: We both agreed that we would buy… 
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Q: Slowly, slowly… 
 
B: We both agreed to purchase a store in Syria to do some business, sell clothes, so on. 
 
Q: You were doing business in Syria? 
 
B: I did not work.  I did not find the brother.  I had to travel and join him here… 
 
Q: You had to? 
 
B: I had to join him here because he had some money with him.  When I came here, 
circumstances led to my working with the water company, and I stayed here. 
 
Q: When did you arrive in Afghanistan? 
 
CH1 – 0:46:33 
 
B: I came with my wife and children, because it is her sister.  We came to look for her.  
My wife insisted on coming to see how she was doing.  [Unintelligible], and the journey 
was very difficult.  We took risks and came from Iran.  And a short while after I arrived 
the events began, the war and so forth, and I had to send away my family.  I saw that the 
situation was not… so I sent them back to Morocco. 
 
Q: You traveled to Morocco? 
 
B: No, my family, my family.  It was my family… 
 
Q: Yes. 
 
B: And three children. 
 
Q: So you have… 
 
B: Three children. 
 
Q: Three children, and your wife.  And where is your family? 
 
B: I have no idea.  I did not get any information in this regard.  I don’t know if they 
reached Pakistan.  I lost the passport and lost everything. 
 
Q: So you don’t know where your family is. 
 
CH1 – 0:48:00 
 
B: No, I don’t.  I don’t know whether they are in Afghanistan or [unintelligible]. 
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Q: When was the last time you saw your wife and children? 
 
B: The last time was about a week ago. 
 
Q: A week.  Where did you see your family? 
 
B: I sent them away. 
 
Q: Where to? 
 
B: Last time I saw them was a [unintelligible] ago.  Last time I saw them was a week or 
ten days ago. 
 
Q: In which city? 
 
B: In Kandahar. 
 
Q: In Kandahar? 
 
B: Yes. 
 
Q: Did your family travel from Pakistan to Kandahar? 
 
B: No, from Kandahar to [unintelligible; sounds like “outside the country”]? 
 
Q: To where?   
 
B: To Morocco.  I am not sure if it is Pakistan or Morocco.  I am not able to tell you.  I 
have no information about that, whether they reached their destination or not. 
 
Q: How did your family go from Kandahar to Morocco? 
 
B: They went with other families. Other families were leaving Afghanistan, so they went 
along with them. 
 
Q: Which road did your family take to leave Kandahar? 
 
B: Excuse me? 
 
Q: Which road, what means (of transportation) did your family take to leave Kandahar?   
[TN: Q simply says “means” without adding “of transportation,” making the expression 
somewhat unclear in Arabic]. 
 
B: I don’t understand the question [TN: Q is also mispronouncing somewhat the word 
“road” in Arabic, hence detainee’s purported puzzlement]. 
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Q: How did your family go, leave Kandahar? 
 
B: They left in a bus. 
 
Q: A bus?   
 
B: Yes. 
 
Q: A bus from Kandahar to where? 
 
B: They went through Boldak and then to [unintelligible]. 
 
CH1 – 0:50:26 
 
Q: What items did you have with you when the Afghans arrested you? 
 
B: Beg your pardon? 
 
Q: Did you have an ID card? 
 
B: Yes. 
 
Q: Where is it? 
 
B: It is still with them. 
 
Q: Where? 
 
B: With the Afghans. 
 
Q: With whom? 
 
B: The Afghans. 
 
Q: With whom? 
 
B: The Afghans. 
 
Q: The “Atfaal” [TN: “Atfaal” means children in Arabic; Q is not understanding the 
detainee’s mumbling of “Afghans”]. 
 
B: You mean the ID card that I had? 
 
Q: Yes.  Do you have it? 
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B: No, the Afghans have it. 
 
Q: OK.  Where is this ID from, which country? 
 
B: Morocco. 
 
Q: From Morocco? 
 
B: Yes. 
 
Q: Passport? 
 
B: I lost the passport, I don’t know where it its.  But it is from the same country.  [Pause]  
The personal ID is there. 
 
Q: You had also a permit to carry weapons, issued by the Taliban. 
 
B: What? 
 
Q: Permit. 
 
CH1 – 0:51:32 
 
B: I don’t have weapons to begin with.  When they arrested us, there were weapons with 
the brothers.  I was sitting with the brothers in the rear seat of the car.  The weapons were 
in the front.  I had asked a friend to take me with him.   The brother works with the 
agency.  The brothers told me that they would take me to Kandahar.  So I accompanied 
them. 
 
Q: When the Afghans arrested you, where were you coming from? 
 
B: From Boldak. 
 
Q: Why were you in Boldak? 
 
B: I went with the brother… 
 
Q: Say that again. 
 
B: Huh? 
 
Q: I don’t understand, talk slowly.  Why were you in Boldak? 
 
B: I went with a brother, who asked me to tag along [unintelligible]; he wanted to send 
away his family. 
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Q: Which embassy?  [TN: Q may have misunderstood the word for “sending away,” 
which is “saafara” in Arabic with “embassy” which is “safaara”]. 
 
B: Outside of Pakistan. 
 
Q: Did you travel to Boldak with your brother? 
 
B: No, with a friend, the brother who works with me, brother Khaled. 
 
Q: What is his name? 
 
B: Khaled. 
 
Q: Khaled? 
 
B: Yes. 
 
Q: What is his full name? 
 
B: Khaled, I don’t know. 
 
Q: He is your friend and you don’t know his full name? 
 
B: I know him by the name Khaled, and he doesn’t know my name; he only knows me by 
the name Saeed, but not Bourjalia. 
 
Q: Where is Khaled? 
 
B: He was with me at home, and then he left. 
 
Q: Is the other person there? 
 
B: Yes. 
 
Q: Is he your friend?  Did he travel with you? 
 
CH1 – 0:53:32 
 
B: Not really a friend, as you know.  We knew each other for a short time only.  We just 
strolled together sometimes. 
 
Q: How many people were with you when the Afghans arrested you? 
 
B: Two persons. 
 
Q: Two persons.  Who is the other person? 
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B: There were two other persons. 
 
Q: Two other persons.  Who were the persons? 
 
CH1 – 0:53:58 
 
B: They were Egyptians.  I did not know them.  One of them, his name was Shaker, and I 
did not know the name of the other person 
 
Q: What is the nationality of the other person?  Do you know his name? 
 
B: I believe he is Egyptian, I am not sure… 
 
Q: Also Egyptian? 
 
B: I believe so, but I am not sure. 
 
Q: [Approaches detainee and show shim a picture]: Do you know that person? 
 
B: This is Shaker, the guy who was with me in the bus.  He is a veteran. 
 
Q: Veteran? 
 
B: I believe he is a veteran. 
 
CH1 – 0:55:24 
 
Q: So you all traveled from Boldak to Kankahar? 
 
B: Yes, we did. 
 
Q: When you were arrested by the Afghans? 
 
B: Yes.  I was traveling towards Kankahar. 
 
Q: OK.  So why were you traveling from Boldak to Kankahar? 
 
B: I had some money… 
 
Q: You had what? 
 
B: I had some money for [or: kept with] a brother. [TN: Arabic sentence is somewhat 
ambiguous as to mean either money to be delivered to the brother or money to receive 
from the brother] 
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Q: So you were going to Kandahar for work? 
 
CH1: 0:56:08 
 
B: For work, but in the last period there was no work at the company, business was 
slow… 
 
Q: Business was slow? 
 
B: Shelling, so on… 
 
Q: Which company did you work for in Kandahar? 
 
B: Khaled’s company. 
 
Q: Which company? 
 
B: Khaled’s Water Company, a company for pumping water. 
 
Q: What type of company is Khaled’s company? 
 
B: It’s a [unintelligible] 5 meters. 
 
Q: Five? 
 
B: I know Khaled only. 
 
Q: And who is Khaled? 
 
B: He is the brother who was with me, a Yemeni. 
 
Q: Yemeni? 
 
B: Yes. 
 
Q: But his name is not Khaled. 
 
B: He told me it was Khaled. 
 
Q: Why would he lie about his name? 
 
CH1 – 0:57:10 
 
B: I don’t know.  This is the name that he gave me.  I have my national ID with all the 
information.  He knows that my name is Saeed.  I told him my name is Saeed.  They used 
also to change their names, so I don’t know… his real name. 
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Q: Fine.  When we started our conversation you told me that you worked at a relief 
agency. 
 
B: Yes. 
 
Q: Which relief agency. 
 
B: The water, the water-pumping one. 
 
Q: Water-pumping?   
 
B: Yes. Digging wells and operating the pumps for the Afghans.  [Unintelligible] the 
pumps. 
 
Q: Pumps. 
 
B: The pumps… 
 
Q: But do you know the name of the company? 
 
B: I did not get involved with the administration.  I was being told what to do, to work on 
something, operate a pump, operate the machine, go down into a pit… 
 
Q: How long did you work with this company? 
 
B: Huh? 
 
Q: How long did you work with this company? 
 
B: Only recently. 
 
Q: Recently, but for how long? 
 
B: A week or so. 
 
Q: One week. 
 
B: I worked once during that week, [unintelligible] well… [unintelligible] there was 
heavy shelling, so work stopped. 
 
Q: Where did you work prior to that week? 
 
CH1 – 0:59:00 
 
B: I did not do any work. 
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Q: You did not work for more than two and a half months? 
 
B: I used to go to the market and buy things for my home. 
 
Q: Where? 
 
B: I had rented a home. 
 
Q: Where? 
 
B: Here, here, in Kandahar. 
 
Q: In Kandahar? 
 
B: Yes. 
 
Q: How do you pay for the home in Kandahar? 
 
B: Huh? 
 
Q: How do you pay for the home in Kandahar? 
 
B: I paid three months in advance.  Three months and that was enough.  The period was 
about to end.. 
 
Q: Whose home do you live in? 
 
B: Beg your pardon? 
 
Q: Whose home do you reside at in Kandahar? 
 
B: [Pauses] Huh… 
 
Q: Who owns the house? 
 
B: How is that? 
 
Q: Who owns the house? 
 
CH1 - 1:00:10 
 
B: An Afghan. 
 
Q: Afghan.  What is his name? 
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B: Habib. 
 
Q: You don’t know the name of the person who owns the house? 
 
B: No, I don’t know.  A brother contacted me and told me if I needed a home. 
 
Q: [Approaches detainee and shows him a picture] Do you know this person in the 
picture?  Is this your picture? 
 
B: No. 
 
Q: Where did you get hold of this notebook? 
 
B: It is not [unintelligible]. 
 
Q: How many persons were in the car when the Afghans arrested you?  
 
B: We were three. 
 
Q: Only three? 
 
B: Yes. 
 
Q: You and… 
 
B: Me, Shaker and the other brother who was with us. 
 
Q: You, Shaker and… 
 
B: And the brother who was with us. 
 
Q: When was the first time you met Shaker, the Egyptian? 
 
B: Shaker? 
 
Q: Yes. 
 
B: I used to see him in the city. 
 
Q: In the city? 
 
B: Yes. I didn’t know him well.  I used to see him.  He would come and [unintelligible]. 
 
Q: OK, so you, Shaker and the third person… 
 
B: I don’t know him. 
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Q: You have traveled together from Boldak to Kandahar and you did not know them? 
 
CH1 – 1:02:41 
 
B: No, I did know them, but because they were Arabs they told me to hop aboard.  You 
know, here the Arabs [unintelligible]. 
 
Q: Did you have a card that was similar to this one? 
 
B: No, because I did not carry weapons. 
 
Q: But the permit is not for carrying weapons. 
 
B: No, but the card I had was a personal ID card. 
 
Q: OK. 
 
B: It was a national personal ID for Morocco.  
 
Q: That’s all? 
 
B: Yes. 
 
Q: You had no card [unintelligible]? 
 
B: No, this card was given to members of al Qaeda. 
 
Q: Approximately, how old was the third person who was with you in the car? 
 
B: How so? 
 
Q: The third person with you in the car, how old was he?  The one who might have been 
Egyptian; do you know how old he was, approximately? 
 
B: I don’t know. 
 
Q: What is your estimate? 
 
B: His nationality? 
 
Q: Not his nationality.  His age, how old was he? 
 
B: I don’t know. 
 
Q: Approximately. 
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CH1: 1:04:27 
 
B: The brother was with Shaker, and those Afghans [unintelligible], bullets and so forth, 
so I got out.  I did not have any business with [unintelligible] Shaker [unintelligible] 
driving. 
 
Q: Who was the driver? 
 
B: Shaker. 
 
Q: OK, Shaker; what about the other person? 
 
B: The other person? 
 
Q: How old is he, approximately? 
 
B: About thirty years old. 
 
Q: Thirty years old. 
 
B: Yes, I believe so. 
 
Q: Your family, your wife and three children, were they with you in Kandahar? 
 
B: Yes. 
 
Q: When did your family leave Kandahar? 
 
B: A week to ten days. 
 
Q: When? 
 
B: A week to ten days. 
 
Q: Ten? 
 
B: Between a week and ten days. 
 
Q: What is the name of your wife? 
 
B: Bushra. 
 
Q: Bushra? 
 
B: Yes. 
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Q: What is her nationality? 
 
B: Moroccan. 
 
Q: What is her full name? 
 
CH1 – 1:06:38 
 
B: Bushra Bin Mujan. 
 
Q: Bushra… 
 
B: Bin Mujan. 
 
Q: Bin… 
 
Q: Mujan. 
 
Q: Bin Mujan? 
 
B: Yes. 
 
Q: And what are your children’s names? 
 
B: Usam. 
 
Q: Usam? 
 
B: Yes.  He is five years old. 
 
Q: And the second one? 
 
B: Mona. 
 
Q: Is she a girl? 
 
B: Yes, a girl.  And Safir. 
 
Q: Safir? 
 
B: Safir [unintelligible]. 
 
Q: How old is Mona? 
 
B: Huh? 
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Q: How old is Mona? 
 
[End of Tape – Part 1] 
 
 
 
Translator’s Certification: 
 
This is to certify that I, , have translated truthfully and accurately to 
the best of my knowledge the above taped interrogations of Bourjalia (Part 1). 
 
 
Date: August 17, 2005 
 
Signature of translator: 
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UNITED STATES OF AMERICA 

 
v. 
 

SALIM AHMED HAMDAN 
 

 
Defense Reply 

To Government Response to Defense Motion 
for Article 5 Status Determination, or, 

Alternatively, Dismissal for Lack of Personal 
Jurisdiction 

 
30 November 2007 

 
 
 
 
1. Timeliness:     This Reply is filed within the timeframe established by the Military 

Commissions Trial Judiciary Rules of Court. 

2. Law and Argument in Reply to the Government Response: 

A. The 13 November 2007 (Email) Order Called for the Parties to Address All 
Matters Affecting Personal Jurisdiction 

The Prosecution's first argument in opposition to the Defense Motion for an Article 5 

Status Determination is that the "primary" issue at the December 5 hearing is "the factual basis 

for Hamdan's status as an alien unlawful enemy combatant under the MCA," and—according to 

the Prosecution—the Defense has offered no challenge to jurisdiction based on the MCA.  Gov't 

Response at 4-5. 

This argument is without merit because the 13 November 2007 (Email) Order instructed 

the parties to address "all . . . matters that might affect [personal] jurisdiction (i.e., issues arising 

under international law, constitutional law or criminal law)" at the December 5 hearing.  An 

Article 5 hearing is an inquiry into POW status under both domestic1 and international law that 

has a direct bearing on this Commission's jurisdiction.  A person entitled to POW status under 

the Third Geneva Convention ("GPW") cannot be considered an "unlawful enemy combatant" 

                                                 
1 Under the Supremacy Clause, U.S. Const. art VI, cl. 2, "all Treaties made, or which shall be made, under the 
Authority of the United States, shall be the supreme Law of the Land."  
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subject to trial by commission under the MCA.  This is because under GPW Article 102, a POW 

must be tried in the "same courts according to the same procedure" as a member of the U.S. 

armed services (i.e., a court-martial, not a military commission).  Interpreting the MCA to permit 

a POW to be tried by a commission assumes that it was the intention of Congress to abrogate the 

GPW.  Such an interpretation is untenable in light of language in the MCA revealing Congress's 

intention to comply with the Geneva Conventions.  See, e.g., 10 U.S.C. § 948b(f). 

Moreover, "[a]n act of Congress ought never to be construed to violate the law of nations 

if any other possible construction remains."  Murray v. Schooner Charming Betsy, 6 U.S. (2 

Cranch) 64, 118 (1804).  It is certainly possible to read the MCA in a manner consistent with the 

GPW in this case.  The Prosecution has identified no provision in the MCA that would be 

offended by conducting an Article 5 hearing.  On the contrary, an Article 5 hearing regarding 

POW status is entirely consistent with the MCA inquiry into whether an individual is an 

"unlawful enemy combatant."  The Defense motion does not depart from the statutory scheme.  

Rather, it calls for a simple procedure to ensure that the MCA is applied in a manner consistent 

with both U.S. and international law.   

B. An Article 5 Status Determination Must Be Made by a "Competent 
Tribunal" 

The Prosecution's next argument is that Hamdan is not entitled to an Article 5 hearing 

because the President has determined that members of al Qaeda cannot qualify as POWs under 

the GPW.  Gov't Response at 5-6. 

This argument fails for the same reason it failed when first advanced by the Government 

more than three years ago:  GPW Article 5 requires the status determination to be made by "a 

competent tribunal." 

The President is not a "tribunal," however.  The government must convene a competent 
tribunal (or address a competent tribunal already convened) and seek a specific 
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determination as to Hamdan's status under the Geneva Conventions.  Until or unless such 
a tribunal decides otherwise, Hamdan has, and must be accorded, the full protections of a 
prisoner-of-war. 

Hamdan v. Rumsfeld, 344 F. Supp. 2d 152, 162 (D.D.C. 2004), rev'd, 415 F.3d 33 (D.C. Cir. 

2005).2 

The need for an individual status assessment was reaffirmed by the United States Court 

of Military Commission Review ("CMCR") in the Khadr decision: 

Summary determinations of a group's unlawful combatant status would appear to violate 
the Supreme Court's ruling in Hamdi v. Rumsfeld, 541 U.S. 507, 533 (2004), which 
recognized the fundamental right to notice and an opportunity to be heard on matters 
affecting a detainee's "enemy combatant" status determination. 

United States of America v. Omar Ahmed Khadr, No. 07-001 at 14 n.21 (C.M.C.R. 2007).  

Moreover, in its analysis of the MCA's jurisdictional provisions, the CMCR noted that "Congress 

never stated that mere membership in or affiliation with the Taliban, al Qaeda, or associated 

forces was a sufficient basis for declaring someone to be an 'unlawful enemy combatant' for 

purposes of exercising criminal jurisdiction over that person."  Id. at 16.  Accordingly, the 

Prosecution's argument that a group assessment has already been made by the President 

precluding any need for an Article 5 hearing should be rejected. 

In addition, Hamdan denies he is a member of al Qaeda.  See Hamdan Affidavit, 

previously submitted as Attachment A to Defense Motion to Dismiss for Lack of Jurisdiction.  

Surely a contested allegation cannot be sufficient to strip a detainee of his right to an Article 5 

hearing, given the significance of POW status under domestic and international law.  If a party's 

obligations can be so easily avoided, then the protections of the GPW are largely illusory. 

                                                 
2 As noted in the Defense's opening brief, the Supreme Court reserved the question of whether Hamdan could be 
tried by a military commission without an Article 5 hearing.  Hamdan v. Rumsfeld, 126 S. Ct. 2749, 2795 n.61 
(2006).  But in holding that, at a minimum, Common Article 3 applied, the Court rejected the Government's 
contention—repeated here in the Prosecution's reliance on the President's determinations—that the Geneva 
Conventions were entirely inapplicable. 
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C. To Obtain an Article 5 Hearing, a Detainee Only Needs to Assert POW 
Status 

The Prosecution's next argument is that Hamdan has not identified the particular subpart 

of GPW Article 4 under which he could qualify as a POW, and therefore he has no right to ask 

for a status determination.  Gov't Response at 6-7.  But in seeking an Article 5 hearing, a 

detainee need not specify which subpart of Article 4 applies.  All he need do is assert POW 

status—which Hamdan does in this case—to create the doubt necessary to trigger a hearing.  

This is reflected in Army Regulation 190-8, Enemy Prisoners of War, Retained Personnel, 

Civilian Internees and Other Detainees (1997) ("AR 190-8"), which was "adopted to implement 

the Geneva Convention."  Hamdi v. Rumsfeld, 542 U.S. 507, 550 (2004) (Souter, J., 

concurring).3  AR 190-8 § 1-6 provides: 

1-6. Tribunals 

a. In accordance with Article 5, GPW, if any doubt arises as to whether a person, 
having committed a belligerent act and been taken into custody by the US Armed Forces, 
belongs to any of the categories enumerated in Article 4, GPW, such persons shall enjoy 
the protection of the present Convention until such time as their status has been 
determined by a competent tribunal. 

b. A competent tribunal shall determine the status of any person not appearing to be 
entitled to prisoner of war status who has committed a belligerent act or has engaged in 
hostile activities in aid of enemy armed forces, and who asserts that he or she is entitled 
to treatment as a prisoner of war, or concerning whom any doubt of a like nature exists. 

Thus, the mere assertion of protected status is sufficient to afford the detainee GPW protection 

pending a status determination by a competent tribunal. 

As noted in the Defense's opening brief, the Commission in this case has already 

                                                 
3 This regulation was jointly promulgated by the Headquarters of the departments of the Army, Navy, Air Force, and 
Marine Corps on October 1, 1997.  The regulation explicitly states that its purpose is to implement international law 
as set forth in the GPW:  "This regulation implements international law, both customary and codified, relating to 
EPW [enemy prisoners of war], RP [retained personnel], CI [civilian internees], and ODs [other detainees], which 
includes those persons held during military operations other than war.  The principal treaties relevant to this 
regulation are: . . . (3) The 1949 Geneva Convention Relative to the Treatment of Prisoners of War (GPW)."  AR 
190-8 § 1-1(b).  
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correctly determined that sufficient doubt concerning Hamdan's status exists to require an Article 

5 hearing:  "[T]here being doubt as to the accused's status under the law of war, he may not be 

tried by a Military Commission until his status is determined by a competent tribunal."  4 June 

2007 Corrected Order at 3. 

In any event, as the Prosecution concedes in a footnote, Hamdan has claimed POW status 

based (at least) on Article 4(A)(4), which affords such status to "persons who accompany the 

armed forces without actually being members thereof."  Gov't Response at 7 n.4.  The evidence 

(when finally disclosed to the Defense) may show that POW status can be asserted on other 

grounds as well.  But that is the entire purpose of the status hearing—to review evidence 

concerning Hamdan's activities to allow for an assessment of whether he falls into any of the six 

categories of persons entitled to POW status under GPW Article 4.4 

D. Hamdan's CSRT Did Not Inquire Into POW Status 

The Prosecution next argues that even if Hamdan is entitled to an Article 5 hearing, his 

October 2004 CSRT already provided it.  Gov't Response at 7-10.  This is a reprise of the 

argument, urged by the Prosecution and rejected by both this Commission and the CMCR, that 

the CSRT already resolved the issue of the accused's "unlawful" enemy combatant status.  The 

CMCR explained that the CSRT was never tasked with that inquiry.  Instead, 

The declared purpose of the C.S.R.T. process . . . was solely to afford detainees "the 
opportunity to contest designation as an enemy combatant."  Wolfowitz memorandum at 
1.  The Wolfowitz memorandum never discusses addressing the issue of "lawful" or 
"unlawful" enemy combatant status; nor does the memorandum from the Secretary of the 
Navy implementing the C.S.R.T. process. 

Khadr, CMCR 07-001 at 15-16.  For this reason, the CMCR concluded that CSRT findings of 

                                                 
4 The Defense notes the Amicus Brief filed by Frank Fountain, Madeline Morris, and the Duke Guantanamo Defense 
Clinic:  Margarita Clarens, Jason Cross, Allison Hester-Haddad, Nora Keiser [on behalf of Duke Guantanamo 
Defense Clinic], and hereby cites and endorses it in accordance with M.C.T.J. RC 7.5a(1).  The Defense believes the 
brief is relevant to the issues raised by the Defense motion.  The amicus brief is appended to this Reply as 
Attachment A. 
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combatancy did not satisfy the MCA's jurisdictional requirement of a showing of "unlawful" 

enemy combatant status.  Id. at 12-16. 

Precisely the same reasoning refutes the Prosecution's argument that Hamdan has already 

been provided with an Article 5 hearing.  The CSRT was not established to address the detainee's 

status under the Geneva Conventions.  It did not inquire into whether a detainee fell into any of 

the six categories of persons protected under GPW Article 4.  It is entirely likely that an 

individual could be both an "enemy combatant"—as found by a CSRT—and also fall into one of 

the protected categories under GPW Article 4.  Indeed, one might expect most "enemy 

combatants" to do so.  Accordingly, the Prosecution's argument should be rejected. 

E. The Defense Agrees That This Commission Is a Competent Tribunal for 
Purposes of an Article 5 Hearing 

Finally, the Prosecution maintains that if Hamdan has not already received an Article 5 

hearing at his CSRT, then "the Military Judge himself may provide it" at a pretrial hearing.  

Gov't Response at 10-11.   
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UNITED STATES v. SALIM AHMED 

HAMDAN 

 

BEFORE A MILITARY COMMISSION 

CONVENDED PURSUANT TO THE 

MILITARY COMMISSIONS ACT OF 2006 

 

November 28, 2007 

Amicus Brief filed by 

Frank Fountain, Madeline Morris, and the 

Duke Guantanamo Defense Clinic:  Margarita 

Clarens, Jason Cross, Allison Hester-Haddad, 

Nora Keiser 

[on behalf of Duke Guantanamo Defense 

Clinic] 

 

 

1.  My name is Frank Fountain.  I certify that I am licensed to practice before the Supreme 

Court of Georgia.  I further certify: 

 

a. I am not a party to any Commission case in any capacity, I do not have an 

attorney-client relationship with any person whose case has been referred to a Military 

Commission, I am not currently nor am I seeking to be habeas counsel for any such person, and 

I am not currently nor am I seeking to be next-friend for such person.   

 

b. I certify my good faith belief as a licensed attorney that the law in the attached 

brief is accurately stated, that I have read and verified the accuracy of all points of law cited in 

the brief, and that I am not aware of any contrary authority not cited to in the brief or 

substantially addressed by the contrary authority cited to in the brief. 

 

2. Issues Presented.  The issue presented is whether the commission has personal 

jurisdiction over Salim Hamdan under the Military Commissions Act of 2006.   

 

3. Statement of Facts.  This commission dismissed charges against Salim Hamdan on June 

4, 2007 for lack of jurisdiction.  Following the jurisdictional ruling of the Court of Military 

Commissions Review in U.S. v. Khadr, CMCR 07-001 (2007), and this commission‘s order of 

October 18, 2007, this commission will now consider whether it has jurisdiction to proceed with 

criminal proceedings in U.S. v. Hamdan.   
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4. The Law.   

Under the MCA, an al Qaeda member who was part of a militia or volunteer corps, 

belonging to the regular armed forces of Afghanistan, which was under responsible 

command, wore a fixed distinctive sign recognizable at a distance, carried arms openly, and 

abided by the law of war, is a lawful enemy combatant and not subject to the jurisdiction of 

this military commission. 
 

The MCA states that the term ―lawful enemy combatant‖ means a person who is— 

 

(A) a member of the regular forces of a State party engaged in hostilities against 

the United States; 

(B) a member of a militia, volunteer corps, or organized resistance movement 

belonging to a State party engaged in such hostilities, which are under responsible 

command, wear a fixed distinctive sign recognizable at a distance, carry their 

arms openly, and abide by the law of war; or 

(C) a member of a regular armed force who professes allegiance to a government 

engaged in such hostilities, but not recognized by the United States. 

10 U.S.C. § 948a(2).  

 

Under the clear language and explicit intent of the MCA, then, if a combatant is a 

member of the regular armed forces of a state, that individual is a lawful combatant without the 

need to meet any further conditions or requirements—and a member of a militia or volunteer 

corps belonging to those regular armed forces is, likewise, a lawful combatant if the irregular 

force in question complies with the four conditions specified.  10 U.S.C. § 948a(2)(B). 

The MCA states that the term ‗―unlawful enemy combatant‘ means a person who has 

engaged in hostilities or who has purposefully and materially supported hostilities against the 

United States or its co-belligerents who is not a lawful enemy combatant (including a person 

who is part of the Taliban, al Qaeda, or associated forces).‖  10 U.S.C. § 948a(1)(i). To interpret 

that definition of ―unlawful combatant‖ under the MCA as pronouncing a blanket exclusion of 

all Taliban, al-Qaeda, or associated forces from lawful combatant status, as the government has 

at times argued, would render incoherent the entire structure of the MCA.  
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 The MCA recognizes, consistent with the law of war, that a Taliban member might be a 

lawful or unlawful combatant, depending upon the period during which he was a combatant.  

When the Taliban was in governmental power in Afghanistan, Taliban forces were the regular 

armed forces of Afghanistan.  Taliban members captured at that time are entitled to lawful 

combatant status.  Taliban members captured after the Taliban fell from power, by contrast, are 

not entitled to lawful combatant status, since they were not members of the regular armed forces 

of a state at the time of their capture.   

That the Taliban was not recognized by the US as the government of Afghanistan is 

irrelevant to the analysis.  Entitlement to lawful combatant status, under the MCA as under the 

Geneva Conventions, extends to all regular armed forces of a state, regardless of whether the 

government in power in that state is recognized by the detaining power.  This is clearly reflected 

in MCA art 948(a)(2)(C), which states:  ―The term ‗lawful enemy combatant‘ means a person 

who is . . . a member of a regular armed force who professes allegiance to a government engaged 

in such hostilities, but not recognized by the United States.‖ 10 U.S.C. § 948a(2)(C).  See also 

GC III, art 4(A)(3). 

In sum, the MCA recognizes and takes into account that different Taliban combatants 

may have different combatant statuses.  The statute reflects that some captured Taliban detained 

by the US are entitled to POW status, and some are not, and that designation of the status of 

Taliban combatants, therefore, requires a factual determination in each instance.  The MCA, 

therefore, specifically notes, in §948a(1)(i), that all those who come within the MCA‘s definition 

of ―unlawful combatant‖ shall be so designated, including those fitting the definition who are 

among ―Taliban, Al Qaeda, and associated forces.‖ 
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The status of Taliban forces as lawful combatants during the period when Taliban 

constituted the regular armed forces of Afghanistan has definitive ramifications for the 

combatant status of non-Taliban combatants.  Under the MCA, for any irregular forces to be 

considered lawful combatants in a given armed conflict, those irregulars must ―belong to‖ the 

state party to the conflict.  The MCA defines as a lawful combatant ―a member of a militia, 

volunteer corps, or organized resistance movement belonging to a State party engaged in such 

hostilities, which are under responsible command, wear a fixed distinctive sign recognizable at a 

distance, carry their arms openly, and abide by the law of war.‖  10 U.S.C. § 948a(2)(B).  If there 

were never any lawful Taliban combatants, then there could never have been any lawful 

combatants, whatsoever, in the conflict.   

The MCA obviously anticipates that some individuals will come within its definition of 

lawful combatants.  For that to occur, the Taliban combatants captured while they were the 

regular armed forces of Afghanistan must be recognized as lawful combatants, as is provided for 

by the MCA, § 948a(2)(C).  And, members of irregular forces – al Qaeda or otherwise – 

belonging to the regular armed forces of Afghanistan, if those forces complied with the four 

conditions specified, also must be recognized as lawful combatants under the MCA.  MCA, art. 

948(a)(2)(b).  

 The MCA, read in this manner, is a coherent document that reflects and accounts for a 

complex factual situation.  An interpretation excluding all Taliban or al Qaeda combatants from 

lawful combatant status, by contrast, would make nonsense of much of the MCA, making all of 

its provisions concerning combatant status superfluous, and its jurisdictional limitations virtually 

meaningless. 
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Blanket exclusion of all Taliban and al Qaeda combatants from lawful combatant status 

would lead to an absurd result. 

As discussed immediately above, if the MCA defined all Taliban and al Qaeda members 

as unlawful combatants, then there would be, by definition, no lawful combatants in the very 

population whose treatment the MCA was designed, written, and enacted to govern.  Were this 

court to adopt that interpretation, the entire category of ―lawful combatants,‖ which Congress 

painstakingly distinguished and excluded from military commission jurisdiction, would be a null 

set.  The framework of military commission jurisdiction articulated in the MCA—carefully 

defining and distinguishing between lawful and unlawful combatants—would be rendered 

superfluous and meaningless.  Congress did not intend to legislate a meaningless distinction with 

an absurd result.  This court, accordingly, should not accept an interpretation of the MCA that 

would have that effect.  A statute should be read, if possible, in a way that does not render its 

provisions absurd.  Public Citizen v. Dept. of Justice, 491 U.S. 441 (1989).  

Pursuant to clear and centuries-old US Supreme Court precedent, the MCA can and 

should be interpreted in a manner consistent with the international law of war. 

―An act of Congress ought never to be construed to violate the law of nations if any other 

possible construction remains.‖  Murray v. Schooner Charming Betsy, 6 U.S. (2 Cranch) 64, 118 

(1804).  This rule of statutory interpretation is premised on the assumption that Congress 

ordinarily seeks to follow customary international law when legislating.  F. Hoffman-La Roche, 

Ltd v. Empagran S.A., 542 U.S. 155, 164 (2004).  Any ambiguity in the statute should be 

resolved in favor of compliance with international law and our obligations thereunder.  Cf. 

McCulloch v. Sociedad Nacional de Marinos de Honduras, 372 U.S. 10 (1963).  Ingrained in US 

jurisprudence, this canon directing courts to interpret federal law to avoid violating our 

international obligations has been relied upon for over two centuries.  See, e.g., Charming Betsy, 

6 U.S. at 118; Lauritzen v. Larsen, 345 U.S. 571, 578 (1953) (relying upon customary 
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international law in determining the statutory construction of the Jones Act in a maritime tort 

case); Empagran, 524 U.S. at 166 (looking to customary international law in interpreting the 

Sherman Act and concluding that it did not apply to a foreign price-fixing claim).  

The distinction between lawful and unlawful combatants is a central feature of the law of war.  

The MCA‘s categories of lawful combatants are drawn directly from the Geneva Conventions of 

1949, Article 4(A)(1, 2).  Under the MCA, as under the GCs, membership in a state‘s regular 

armed forces itself establishes lawful combatant status, without any further conditions.  Irregular 

forces ―belong[ing] to‖ a state party to the conflict are to be considered lawful combatants if 

those forces comply with the four conditions specified.  

It was entirely foreseen by the negotiators of the GCs that it would at times be distasteful 

to acknowledge the POW status of the regular armed forces of governmental regimes that the US 

does not recognize.  Preparing in advance to resist the temptation to make ad hoc decisions about 

the POW status of regular armed forces of the enemy, the US agreed with its negotiating partners 

in 1949 that ―[m]embers of regular armed forces who profess allegiance to a government or an 

authority not recognized by the Detaining Power‖ are nevertheless to be considered lawful 

combatants.  GCIII art 4(A)(3).  Similarly, the carefully deliberated decision was made to afford 

POW protections to irregular forces belonging to any regular armed forces if the irregular forces 

complied with the four conditions specified.   

It is now time to honor those commitments that the US has made under the law of war 

and, thereby, to uphold the law-of-war protections for our own personnel in the event of their 

capture in the future.  If the evidence shows that Salim Hamdan was a member of a militia or 

volunteer corps belonging to the Taliban at a time when the Taliban constituted the regular 

armed forces of Afghanistan, and if that militia or volunteer corps of which he was a member 
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complied with the four conditions specified in MCA art. 948(a)(2)(B), then this commission 

must find Salim Hamdan to be a lawful combatant and, as such, not subject to the jurisdiction of 

this commission. 

 

 

 

Respectfully Submitted, 

 

 

Frank Fountain, Esq. 

       LTC, JAGC, U.S. Army (Ret.) 

        

 

 

             

 

 

Madeline Morris 

Professor of Law  
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Subject: U.S. v. Hamdan - Defense Reply re Motion for Article 5 Status Determination 

Attachments: Defense Reply to Article 5 Motion.DOC; Defense Reply to Article 5 Motion.pdf

Attached for filing in United States v. Hamdan please find the Defense Reply to Government Response to Defense Motion 
for Article 5 Status Determination, or, Alternatively, Dismissal for Lack of Personal Jurisdiction.  The PDF version is 
signed and includes an attachment.  The Word version is unsigned and does not include the attachment.

Respectfully submitted,
AJP

Andrea J. Prasow
Office of the Chief Defense Counsel
Office of Military Commissions
Franklin Court Building, Suite 2000E

Defense Reply to 
Article 5 Mot...

Defense Reply to 
Article 5 Mot...
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Subject: U.S. v. Hamdan - Defense Submission re Motion by Press Petitioners

Signed By: 
Follow Up Flag: Follow up

Flag Status: Green

Attachments: Defense Submission re Motion by Press Petitioners.doc; Defense Submission re Motion by 
Press Petitioners.pdf

Page 1 of 1U.S. v. Hamdan - Defense Submission re Motion by Press Petitioners

11/30/2007

,  

In accordance with CAPT Allred's email of 26 November 2007, attached please find the Defense Submission With 
Respect to Motion by Press Petitioners for Public Access to Proceedings.  A signed version is attached as a PDF 
document and an unsigned version is attached in Word. 

Respectfully submitted,  
AJP  

Andrea J. Prasow  
Office of the Chief Defense Counsel  
Office of Military Commissions  

  
  

  
  

  

<<...>> <<...>>  
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Subject: FW: United States v. Hamdan -- Motion by Press Petitioners

Follow Up Flag: Follow up
Flag Status: Green

 

 
 

Subject: RE: United States v. Hamdan -- Motion by Press Petitioners

Sir,

1.  The Prosecution believes the Regulation for Trial by Military Commission (para. 17-19)
and the Military Commissions Trial Judiciary Rules of Court (para 2-3) adequately address 
the concerns raised in the filing.  Those rules allow for timely dissemination of all 
filings and orders in this case.

2.  The Prosecution will provide the court with filings excluding or redacting classified 
and protected infromation suitable for public release, as required by RC 2.2c and RC 3.9.

WILLIAM B. BRITT
LTC, JA, USAR
Deputy Chief Prosecutor

 

CONFIDENTIALITY NOTICE: This electronic transmission may contain attorney work-product or 
information protected under the attorney-client privilege, both of which are protected 
from disclosure under the Freedom of Information Act, 5 USC 552. Do not release outside of
DoD channels without prior authorization from the sender.

 

 

 
 

 

mdan -- Motion by Press Petitioners
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CAPT Allred has directed that I send the email below to the parties.

v/r,

Military Commissions Trial Judiciary
Department of Defense

-----Original Message-----
From: Allred, Keith J CAPT 
Sent
To: 
Subj dan -- Motion by Press Petitioners

 
 
 
   Please forward the email below to counsel in the case of United States v.
Hamdan, and to other interested parties.

Counsel:
 
     1.  I have received two documents, each styled as a "Notice of Appearance" for 
Messrs. David Schultz and Steven Zansberg, who indicate that they appear on behalf of the 
New York Times Company, the Associated Press, and other news organizations and publishing 
companies.  I have also received documents which were styled a "Motion by Press 
Petitioners for Public Access to Proceedings" and "Records and Attachments to the 
Motion."  All of these documents were forwarded to MCTJ by Mr. Berrigan, the Deputy Chief 
Defense Counsel.
 
    2.  The "Motion" and its "Attachments" are forwarded herewith. I invite Counsel for 
each party to provide the Commission with the party's position on how the Commission 
should treat and respond to these documents. The parties may also provide, at their 
discretion, any further matters concerning the documents which they believe may be of 
assistance. Any responses are due NLT 1200 hours on 30 November, 2007. 
 
Keith J. Allred
Captain, JAGC, US Navy
Military Judge

________________________________

 

n -- Motion by Press Petitioners

the Motion and Attachments for Hamdan.
Michael J. Berrigan
Deputy Chief Defense Counsel
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________________________________

C
Cc: 
Subject: United States v. Hamdan -- Motion by Press Petitioners

Dear Mr. Berrigan: 

 

1.                    Thank you for agreeing to forward these papers for
service and filing in the above-referenced commission.  I understand that you will be 
forwarding these papers to the necessary parties and officials today.  

 

2.                    Attached please find: 

 

a.    Motion by Press Petitioners for Public Access to Proceedings and
Records 

b.    Attachments to Motion by Press Petitioners, including: 

                                                          i.
Declaration of William Glaberson

                                                      ii.
Declaration of David Schulz

 

 

Sincerely,

Jacob Goldstein

 

 

________________________________

Jacob P. Goldstein
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From: Berrigan, Michael, Mr, DoD OGC

Sent: Wednesday, November 21, 2007 3:49 PM

To: 
Cc:  

 
 
 

 

Subject: FW: United States v. Hamdan - Notice of Appearance for Counsel for Press Petitioners

Follow Up Flag: Follow up

Flag Status: Green

Attachments: Notice of Appearance in Hamdan for Schulz.pdf; Notice of Appearance in Hamdan for 
Zansberg.pdf

Page 1 of 2Re: filing motions with the commissions

11/30/2007

, 
    I am forwarding, for appropriate disposition,  Notices of Appearance and a Motion with attachments (to follow) 
at the request of counsel for various press entities.  As indicated in the motion, defense counsel from this office 
and prosecution attorneys have been consulted on the motion. 
  

Michael J. Berrigan  
Deputy Chief Defense Counsel  
Office of Military Commissions  

  
  

  
  

  

  

From: Jake Goldstein [mailto:jgoldstein@lskslaw.com]  
Sent: Wednesday, November 21, 2007 2:35 PM 
To: Berrigan, Michael, Mr, DoD OGC 
Cc: David Schulz; Steve Zansberg 
Subject: United States v. Hamdan - Notice of Appearance for Counsel for Press Petitioners 
 
Dear Mr. Berrigan:  
  
1.    Thank you for agreeing to forward these papers for filing in the above-
referenced commission.  I understand that you will be forwarding these papers to 
the necessary parties and officials today.   
  
2.    Please enter an appearance with the United States v. Hamdan commission for 
David A. Schulz and Steven D. Zansberg on behalf of The Associated Press, Dow Jones 
& Company, Inc., The Hearst Corporation, The McClatchy Company, and The New York 
Times Company (collectively the “Press Petitioners”).  Attached please find a 
Notice of Appearance form executed by David A. Schulz and a Notice of Appearance 
form executed by Steven D. Zansberg.   
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Sincerely, 

Jacob Goldstein 

 
________________________________ 
 
Jacob P. Goldstein 
 
Levine Sullivan Koch & Schulz 
 
321 W. 44th Street, Suite 510 
 
New York, NY 10036 
 
ph:  (212) 850-6134 
 
fax: (212) 850-6299 
 
jgoldstein@lskslaw.com 
 

Page 2 of 2Re: filing motions with the commissions

11/30/2007
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UNITED STATES v. SALIM AHMED 

HAMDAN 

 

BEFORE A MILITARY COMMISSION 

CONVENDED PURSUANT TO THE 

MILITARY COMMISSIONS ACT OF 2006 

 

November 28, 2007 

Amicus Brief filed by 

Frank Fountain, Madeline Morris, and the 

Duke Guantanamo Defense Clinic:  Margarita 

Clarens, Jason Cross, Allison Hester-Haddad, 

Nora Keiser 

[on behalf of Duke Guantanamo Defense 

Clinic] 

 

 

1.  My name is Frank Fountain.  I certify that I am licensed to practice before the Supreme 

Court of Georgia.  I further certify: 

 

a. I am not a party to any Commission case in any capacity, I do not have an 

attorney-client relationship with any person whose case has been referred to a Military 

Commission, I am not currently nor am I seeking to be habeas counsel for any such person, and 

I am not currently nor am I seeking to be next-friend for such person.   

 

b. I certify my good faith belief as a licensed attorney that the law in the attached 

brief is accurately stated, that I have read and verified the accuracy of all points of law cited in 

the brief, and that I am not aware of any contrary authority not cited to in the brief or 

substantially addressed by the contrary authority cited to in the brief. 

 

2. Issues Presented.  The issue presented is whether the commission has personal 

jurisdiction over Salim Hamdan under the Military Commissions Act of 2006.   

 

3. Statement of Facts.  This commission dismissed charges against Salim Hamdan on June 

4, 2007 for lack of jurisdiction.  Following the jurisdictional ruling of the Court of Military 

Commissions Review in U.S. v. Khadr, CMCR 07-001 (2007), and this commission‘s order of 

October 18, 2007, this commission will now consider whether it has jurisdiction to proceed with 

criminal proceedings in U.S. v. Hamdan.   
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4. The Law.   

Under the MCA, an al Qaeda member who was part of a militia or volunteer corps, 

belonging to the regular armed forces of Afghanistan, which was under responsible 

command, wore a fixed distinctive sign recognizable at a distance, carried arms openly, and 

abided by the law of war, is a lawful enemy combatant and not subject to the jurisdiction of 

this military commission. 
 

The MCA states that the term ―lawful enemy combatant‖ means a person who is— 

 

(A) a member of the regular forces of a State party engaged in hostilities against 

the United States; 

(B) a member of a militia, volunteer corps, or organized resistance movement 

belonging to a State party engaged in such hostilities, which are under responsible 

command, wear a fixed distinctive sign recognizable at a distance, carry their 

arms openly, and abide by the law of war; or 

(C) a member of a regular armed force who professes allegiance to a government 

engaged in such hostilities, but not recognized by the United States. 

10 U.S.C. § 948a(2).  

 

Under the clear language and explicit intent of the MCA, then, if a combatant is a 

member of the regular armed forces of a state, that individual is a lawful combatant without the 

need to meet any further conditions or requirements—and a member of a militia or volunteer 

corps belonging to those regular armed forces is, likewise, a lawful combatant if the irregular 

force in question complies with the four conditions specified.  10 U.S.C. § 948a(2)(B). 

The MCA states that the term ‗―unlawful enemy combatant‘ means a person who has 

engaged in hostilities or who has purposefully and materially supported hostilities against the 

United States or its co-belligerents who is not a lawful enemy combatant (including a person 

who is part of the Taliban, al Qaeda, or associated forces).‖  10 U.S.C. § 948a(1)(i). To interpret 

that definition of ―unlawful combatant‖ under the MCA as pronouncing a blanket exclusion of 

all Taliban, al-Qaeda, or associated forces from lawful combatant status, as the government has 

at times argued, would render incoherent the entire structure of the MCA.  
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 The MCA recognizes, consistent with the law of war, that a Taliban member might be a 

lawful or unlawful combatant, depending upon the period during which he was a combatant.  

When the Taliban was in governmental power in Afghanistan, Taliban forces were the regular 

armed forces of Afghanistan.  Taliban members captured at that time are entitled to lawful 

combatant status.  Taliban members captured after the Taliban fell from power, by contrast, are 

not entitled to lawful combatant status, since they were not members of the regular armed forces 

of a state at the time of their capture.   

That the Taliban was not recognized by the US as the government of Afghanistan is 

irrelevant to the analysis.  Entitlement to lawful combatant status, under the MCA as under the 

Geneva Conventions, extends to all regular armed forces of a state, regardless of whether the 

government in power in that state is recognized by the detaining power.  This is clearly reflected 

in MCA art 948(a)(2)(C), which states:  ―The term ‗lawful enemy combatant‘ means a person 

who is . . . a member of a regular armed force who professes allegiance to a government engaged 

in such hostilities, but not recognized by the United States.‖ 10 U.S.C. § 948a(2)(C).  See also 

GC III, art 4(A)(3). 

In sum, the MCA recognizes and takes into account that different Taliban combatants 

may have different combatant statuses.  The statute reflects that some captured Taliban detained 

by the US are entitled to POW status, and some are not, and that designation of the status of 

Taliban combatants, therefore, requires a factual determination in each instance.  The MCA, 

therefore, specifically notes, in §948a(1)(i), that all those who come within the MCA‘s definition 

of ―unlawful combatant‖ shall be so designated, including those fitting the definition who are 

among ―Taliban, Al Qaeda, and associated forces.‖ 
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The status of Taliban forces as lawful combatants during the period when Taliban 

constituted the regular armed forces of Afghanistan has definitive ramifications for the 

combatant status of non-Taliban combatants.  Under the MCA, for any irregular forces to be 

considered lawful combatants in a given armed conflict, those irregulars must ―belong to‖ the 

state party to the conflict.  The MCA defines as a lawful combatant ―a member of a militia, 

volunteer corps, or organized resistance movement belonging to a State party engaged in such 

hostilities, which are under responsible command, wear a fixed distinctive sign recognizable at a 

distance, carry their arms openly, and abide by the law of war.‖  10 U.S.C. § 948a(2)(B).  If there 

were never any lawful Taliban combatants, then there could never have been any lawful 

combatants, whatsoever, in the conflict.   

The MCA obviously anticipates that some individuals will come within its definition of 

lawful combatants.  For that to occur, the Taliban combatants captured while they were the 

regular armed forces of Afghanistan must be recognized as lawful combatants, as is provided for 

by the MCA, § 948a(2)(C).  And, members of irregular forces – al Qaeda or otherwise – 

belonging to the regular armed forces of Afghanistan, if those forces complied with the four 

conditions specified, also must be recognized as lawful combatants under the MCA.  MCA, art. 

948(a)(2)(b).  

 The MCA, read in this manner, is a coherent document that reflects and accounts for a 

complex factual situation.  An interpretation excluding all Taliban or al Qaeda combatants from 

lawful combatant status, by contrast, would make nonsense of much of the MCA, making all of 

its provisions concerning combatant status superfluous, and its jurisdictional limitations virtually 

meaningless. 

 

AE 49 (Hamdan) 
Page 4 of 9



5 

 

Blanket exclusion of all Taliban and al Qaeda combatants from lawful combatant status 

would lead to an absurd result. 

As discussed immediately above, if the MCA defined all Taliban and al Qaeda members 

as unlawful combatants, then there would be, by definition, no lawful combatants in the very 

population whose treatment the MCA was designed, written, and enacted to govern.  Were this 

court to adopt that interpretation, the entire category of ―lawful combatants,‖ which Congress 

painstakingly distinguished and excluded from military commission jurisdiction, would be a null 

set.  The framework of military commission jurisdiction articulated in the MCA—carefully 

defining and distinguishing between lawful and unlawful combatants—would be rendered 

superfluous and meaningless.  Congress did not intend to legislate a meaningless distinction with 

an absurd result.  This court, accordingly, should not accept an interpretation of the MCA that 

would have that effect.  A statute should be read, if possible, in a way that does not render its 

provisions absurd.  Public Citizen v. Dept. of Justice, 491 U.S. 441 (1989).  

Pursuant to clear and centuries-old US Supreme Court precedent, the MCA can and 

should be interpreted in a manner consistent with the international law of war. 

―An act of Congress ought never to be construed to violate the law of nations if any other 

possible construction remains.‖  Murray v. Schooner Charming Betsy, 6 U.S. (2 Cranch) 64, 118 

(1804).  This rule of statutory interpretation is premised on the assumption that Congress 

ordinarily seeks to follow customary international law when legislating.  F. Hoffman-La Roche, 

Ltd v. Empagran S.A., 542 U.S. 155, 164 (2004).  Any ambiguity in the statute should be 

resolved in favor of compliance with international law and our obligations thereunder.  Cf. 

McCulloch v. Sociedad Nacional de Marinos de Honduras, 372 U.S. 10 (1963).  Ingrained in US 

jurisprudence, this canon directing courts to interpret federal law to avoid violating our 

international obligations has been relied upon for over two centuries.  See, e.g., Charming Betsy, 

6 U.S. at 118; Lauritzen v. Larsen, 345 U.S. 571, 578 (1953) (relying upon customary 
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international law in determining the statutory construction of the Jones Act in a maritime tort 

case); Empagran, 524 U.S. at 166 (looking to customary international law in interpreting the 

Sherman Act and concluding that it did not apply to a foreign price-fixing claim).  

The distinction between lawful and unlawful combatants is a central feature of the law of war.  

The MCA‘s categories of lawful combatants are drawn directly from the Geneva Conventions of 

1949, Article 4(A)(1, 2).  Under the MCA, as under the GCs, membership in a state‘s regular 

armed forces itself establishes lawful combatant status, without any further conditions.  Irregular 

forces ―belong[ing] to‖ a state party to the conflict are to be considered lawful combatants if 

those forces comply with the four conditions specified.  

It was entirely foreseen by the negotiators of the GCs that it would at times be distasteful 

to acknowledge the POW status of the regular armed forces of governmental regimes that the US 

does not recognize.  Preparing in advance to resist the temptation to make ad hoc decisions about 

the POW status of regular armed forces of the enemy, the US agreed with its negotiating partners 

in 1949 that ―[m]embers of regular armed forces who profess allegiance to a government or an 

authority not recognized by the Detaining Power‖ are nevertheless to be considered lawful 

combatants.  GCIII art 4(A)(3).  Similarly, the carefully deliberated decision was made to afford 

POW protections to irregular forces belonging to any regular armed forces if the irregular forces 

complied with the four conditions specified.   

It is now time to honor those commitments that the US has made under the law of war 

and, thereby, to uphold the law-of-war protections for our own personnel in the event of their 

capture in the future.  If the evidence shows that Salim Hamdan was a member of a militia or 

volunteer corps belonging to the Taliban at a time when the Taliban constituted the regular 

armed forces of Afghanistan, and if that militia or volunteer corps of which he was a member 
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complied with the four conditions specified in MCA art. 948(a)(2)(B), then this commission 

must find Salim Hamdan to be a lawful combatant and, as such, not subject to the jurisdiction of 

this commission. 

 

 

 

Respectfully Submitted, 

 

 

Frank Fountain, Esq. 

       LTC, JAGC, U.S. Army (Ret.) 

        

 

 

             

 

 

Madeline Morris 

Professor of Law  

 

 

 

 

 

 

 

 

 

AE 49 (Hamdan) 
Page 7 of 9



1

Subject: FW: Amicus Brief Attached

Attachments: HAMDAN AMICUS BRIEF PART I and II and cover.pdf

HAMDAN AMICUS 
BRIEF PART I and...

 
-----Original Message-----

 

Pursuant to MCTJ Rule 7.4, that attached document is forwarded.

Request you forward to the appropriate individuals as required by that rule.

Thank you.

v/r

Office of Military Commissions
Office of the Convening Authority

se Pentagon

>CAUTION:  Information contained in this message may be protected by the attorney/client 
privilege, attorney work product, deliberative process or other privileges.  Do not 
distribute further without approval from the Office of the Convening Authority for 
Military Commissions.
>
>

-----Original Message-----
From: DoDGC CCMC, RSS, DoD OGC
Sent  10:36 AM
To: 
Subj hed
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------

Please find attached an amicus brief in the case of US v. Hamdan.

Thank you.

AE 49 (Hamdan) 
Page 9 of 9



1

 

 
 

 
 

RE: U.S. v. Hamdan - Proposed Agenda and Details for R.M.C. 802 Conference

Follow Up Flag: Follow up
Flag Status: Orange

Please forward the following to counsel in this case:

Counsel:

RMC 802 authorizes the military judge to hold conferences with the parties, 
primarily to resolve routine or administrative matters.
From the outline of the proposed agenda, I sense that there will be a dispute about the 
production of witnesses to testify at the upcoming hearing, the denial of immunity to a 
defense witness, and perhaps other matters. 

The Discussion to RMC 802 indicates that "Occasionally, it may be appropriate to 
resolve certain issues, in addition to routine administrative matters, if this can be done
with the consent of the parties. For example, a request for a witness which, if litigated 
and approved at trial, would delay the proceedings and cause expense or inconvenience, 
might be resolved at a conference. Note, however, that this could only be done by 
agreement of the parties and not by a binding ruling of the military judge."

In light of the expected controversy, I do not see the value in holding an 802 
Conference. If the issues will ultimately need to be litigated, whether or not the 
Conference is held, I prefer to do so on the record and not hold a Conference where I 
cannot issue a ruling.

If Counsel discuss these issues among themselves, and represent to the court that 
the matters on the agenda can be resolved by agreement of the parties, I am available most
of the day today for an 802
Conference.    

I will monitor my email for your reply until 1600 East Coast time/1300 Pacific Coast
time. 

R,
Judge Allred

-----O
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Subject: U.S. v. Hamdan - Proposed Agenda and Details for R.M.C. 802 Conference

, 

The Defense has conferred with the Prosecution regarding their availability.  The parties 
are available at 1030 PST/1330 EST tomorrow.
The dial-in number is 1-888-820-8656. Please enter pass code 541858#.  

LTC Britt will be available for the Prosecution.  Charles Swift, Harry Schneider, Joe 
McMillan, LT Brian Mizer and I will be available for the Defense.

The Defense proposes the following agenda.  The relevant documents are attached to this 
email. 

1. Defense request for witness interviews: 
        - Defense request for interviews of 5 detainees, November 20,
2007 (attached). 
        - Prosecution requested justification under R.M.C. 703, November 20, 2007 
(attached). 
        - Defense replied that R.M.C. 701 was the relevant Rule, November 21, 2007 
(attached). 
        - No reply to date from the Prosecution. 

2. Defense request for production of witnesses: 
        - Defense request for production of nine witnesses (5 in GTMO, 3 in Yemen), 
November 28, 2007 (attached). 
        - If Defense request is denied, Defense will be forced to move to compel 
production and request continuance until witnesses are produced.

3. Defense request for immunity for Said Boujaadia: 
        - Defense request for testimonial immunity for Said Boujaadai, November 27, 2007 
(attached). 
        - Convening Authority's denial of Defense request, November 29,
2007 (attached). 
        - Defense intends to file motion requesting military judge direct Convening 
Authority to grant immunity or to abate proceedings.

4. Defense motions may request continuance or abatement. 

Respectfully submitted,
AJP 

Andrea J. Prasow
Office of the Chief Defense Counsel
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Subject: RE: U.S. v. Hamdan - Request for R.M.C. 802 Conference

Follow Up Flag: Follow up

Flag Status: Orange

Page 1 of 2U.S. v. Hamdan - Request for R.M.C. 802 Conference

11/30/2007

Per CAPT Allred, he will be available tomorrow. He would like more information about the specific 
issues to be dealt with (a precise agenda),  who will be on the call for each party, and what time is 
available for all parties to the call. Further, everyone will need to know the toll free number (and access 
code, if needed) for callers to use. 
  

v/r,  

  
Senior Attorney Advisor  
Military Commissions Trial Judiciary  
Department of Defense  

 
 
  
 

From: Prasow, Andrea, Ms, DoD OGC  
 

 
 

 
 

 
Subject: U.S. v. Hamdan - Request for R.M.C. 802 Conference 
 

  

The Defense respectfully requests a telephonic R.M.C. 802 session tomorrow, November 30th.  The Defense has 
conferred with the Prosecution which does not oppose a conference to discuss issues relating to the Defense 
request for interviews and production of witnesses, as well as the Convening Authority's denial of the request for 
immunity for one of the Defense witnesses, Said Boujaadia.  The Defense is available any time but notes that 
some Defense counsel are on the West coast. 

Respectfully submitted,  
AJP  
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Andrea J. Prasow  
Office of the Chief Defense Counsel  
Office of Military Commissions  

  
  

  
  

  

Page 2 of 2U.S. v. Hamdan - Request for R.M.C. 802 Conference
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Subject: U.S. v. Hamdan - Additional attachment to Agenda for R.M.C. 802 session

Follow Up Flag: Follow up
Flag Status: Orange

Attachments: RE: US v. Hamdan - Request for Interviews

Due to technical difficulties, the attached email referenced in the Defense proposed agenda for the R.M.C. 802 
conference was inadvertently not included in LN1 Lindee's transmission yesterday evening of the relevant documents.  

Respectfully submitted,
AJP

Andrea J. Prasow
Office of the Chief Defense Counsel
Office of Military Commissions

RE: US v. Hamdan - 
Request for...
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, 

Subject: Attachments for R.M.C. 802 Conference Call

Follow Up Flag: Follow up
Flag Status: Orange

Attachments: FW: US v. Hamdan - Request for Interviews; FW: US v. Hamdan - Request for Interviews; CA 
Denial Immunity Boujaadia.pdf; Request for Immunity - Boujaadia.pdf; Request for Production 
of Witnesses.pdf; Memorandum re Witness Interview Requests.pdf

FW: US v. Hamdan 
- Request for...

FW: US v. Hamdan 
- Request for...

CA Denial Immunity 
Boujaadia.p...

Request for 
mmunity - Boujaad.

Request for 
Production of Witn..

Memorandum re 
Witness Intervie...

To all:

Here are the attachments that go with the agenda for the Conference Call tomorrow.  Please note that the 
Defense Request to interview witnesses was originally submitted to the Prosecution on 15 November 2007 vice 
20 November.  The Defense submitted a follow-up request on 20 November.

Both of those e-mails are attached.

Office of Military Commissions
Office of Chief Defense Counsel

This communication may be privileged as attorney work product and/or attorney-client communication 
or may be protected by another privilege recognized under the law. Do not distribute, forward, or release 
without the prior approval of the sender or DoD OGC Office of Military Commissions, Office of Chief 
Defense Counsel. In addition, this communication may contain individually identifiable information the 
disclosure of which, to any person or agency not entitled to receive it, is or may be prohibited by the 
Privacy Act, 5 U.S.C. §552a. Improper disclosure of protected information could result in civil action or 
criminal prosecution
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Pursuant to R.M.C. 703, the Defense requests that the Government provide the following 
witnesses for the Defense at the military commission session scheduled to commence at 
1300 hours on 5 December 2007, at the Courtroom in Guantanamo Bay, Cuba. 
 
 
1. Professor Brian Williams 

University of Massachusetts at Dartmouth 
 

 
 

 
 

 
Synopsis of Expected Testimony 

 
Professor Williams will testify regarding the characteristics of al Qaeda members, 
the functions performed at properties used by al Qaeda, and the nature of al Qaeda 
fighters’ participation in combat in Afghanistan prior to Mr. Hamdan’s capture.  
Professor Williams will testify that both before and after September 11, 2001, in 
the continuing conflict in Afghanistan that concluded with the battle of Tora Bora, 
Arabs including some of Osama bin Laden’s bodyguards and other associates 
fought as part of the 055 Ansars – an Arab brigade that supported Taliban forces.   
 
Professor Williams will testify that the 055 carried arms openly, fought in 
uniform under an established chain of command and fought in conventional 
battles that conformed to the laws of war.  He will testify that the leadership of the 
055 rejected terrorist attacks against civilians as legitimate form of combat and 
did not permit person under their command to engage in such activities.  Professor 
Williams will testify that, prior to September 11, 2001, the 055 Ansars were a 
recognized fighting force in world military communities including the Northern 
Alliance and that the Northern Alliance leadership promised to extend protection 
under the Geneva Convention to members of the Ansars who surrendered or were 
captured.  He is expected to testify that the allegations against Mr. Hamdan 
conform to participation and/or support of the Ansars and not terrorist activities.   

 
Relevance and Necessity of Testimony 

 
Professor Williams is an expert on conflict in Islamic Central Asia, transnational 
jihadi militant movements and al Qaeda.  He has conducted extensive field 
research in Afghanistan and throughout the Muslim world, including Kazakhstan, 
Uzbekistan, Kosovo, Muslim Spain and Jordan/Israel/Egypt.  He is an Associate 
Professor in the Department of History at the University of Massachusetts at 
Dartmouth and has taught at several other institutions.  He has worked as a 
consultant for the Central Intelligence Agency and Scotland Yard.  He has 
published a book and is a frequent contributor to scholarly journals and news 
magazines.  His most recent publications include Taliban Fedayeen:  The World’s 
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Worst Suicide Bombers?, Terrorism Monitor, July 19, 2007 and Anbar’s Sunni 
Militias:  Fighting by Proxy, Jane’s Islamic Affairs, September 25, 2007.  
Professor Williams’ testimony will bear directly on whether Mr. Hamdan is an 
unlawful enemy combatant within the meaning of the MCA and international law. 
 
Professor Williams is testifying as an expert at no cost to the government beyond 
travel costs.  He has served as an expert witness in multiple federal asylum 
hearings on behalf of persons from Southeast Asia in which their previous 
affiliations with organizations such as resistance forces and political or military 
groups was at issue.  Professor Williams’ curriculum vitae is appended to this 
request. 

 
 
2. Khalid Shaykh Muhammad 

Detention Center, Guantanamo Bay, Cuba 
 
Synopsis of Expected Testimony 
 
The Government has alleged that Mr. Muhammad is a senior al Qaeda leader and 
the head of al Qaeda’s military committee.  As the Government denied the 
Defense request to interview Mr. Muhammad, the Defense is unable to provide a 
more detailed synopsis of the Mr. Muhammad’s expected testimony.  However, 
based on publicly available statements made by the Government and Mr. 
Muhammad, the Defense believes Mr. Muhammad will testify regarding his role 
in al Qaeda and will testify that Mr. Hamdan was not a member of al Qaeda, or 
that he was not involved in either the planning or execution of acts that allegedly 
violate the law of war. 
 
Relevance and Necessity of Testimony 
 
Mr. Hamdan is accused of, inter alia, being a member of al Qaeda.  Mr. 
Muhammad’s alleged role in al Qaeda suggests he will be able to testify as to 
whether Mr. Hamdan was also a member of that organization and whether he 
participated in the planning or execution of acts that allegedly violated the law of 
war.  Specifically, Mr. Hamdan is charged with conspiring with members of al 
Qaeda to violate the laws of war by hijacking aircraft, attacking civilians, and by 
engaging in terrorism.  At his Combatant Status Review Tribunal Hearing on 
March 10, 2007, Mr. Muhammad admitted his involvement in virtually every 
terrorist act allegedly committed by al Qaeda since 1996.  But he insisted that 
many of the Arabs captured in Afghanistan who are now detained at Guantanamo 
Bay were not members of al Qaeda and had no involvement in al Qaeda’s terrorist 
activities.  No person in U.S. custody other than Mr. Muhammad could be more 
familiar with the extent of Mr. Hamdan’s involvement in al Qaeda, or whether he 
had any involvement at all. 
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3.  Ramzi Bin al-Shib 
Detention Center, Guantanamo Bay, Cuba 

 
Synopsis of Expected Testimony 
 
The Government has alleged that Mr. Bin al-Shib is a senior al Qaeda operative 
who was involved in the planning and execution of the attacks on the United 
States on September 11, 2001. As the Government denied the Defense request to 
interview Mr. Bin al-Shib, the Defense is unable to provide a more detailed 
synopsis of Mr. Bin al-Shib’s expected testimony.  However, based on publicly 
available statements made by the Government and Mr. Bin al-Shib, the Defense 
believes Mr. Bin al-Shib will testify regarding his role in al Qaeda and that Mr. 
Hamdan was not a member of Al Qaeda, or that he was not involved in either the 
planning or execution of acts that allegedly violated the law of war. 
 
Relevance and Necessity of Testimony 

 
Mr. Hamdan is accused of, inter alia, being a member of al Qaeda.  Mr. Bin al-
Shib’s alleged role in al Qaeda suggests he will be able to testify as to whether 
Mr. Hamdan was also a member of the organization and whether he participated 
in the planning or execution of acts that allegedly violated the law of war. 

 
 
4. Abu Faraj al Libi 
 Detention Center, Guantanamo Bay, Cuba 
 

Synopsis of Expected Testimony 
 
The Government has alleged that Mr. al Libi is a senior facilitator for al Qaeda.  
In this capacity, Mr. al Libi was allegedly responsible for caring for al Qaeda 
families and transporting al Qaeda fighters to and from Afghanistan.  As the 
Government denied the Defense request to interview Mr. al Libi, the Defense is 
unable to provide a more detailed synopsis of Mr. al Libi’s expected testimony.  
However, based on publicly available statements made by the Government, the 
Defense believes Mr. al Libi will testify regarding his role in al Qaeda and that he 
will further testify that Mr. Hamdan was not a member of al Qaeda, or that he was 
not involved in either the planning or execution of acts that allegedly violated the 
law of war. 
 
Relevance and Necessity of Testimony 

 
Mr. Hamdan is accused of, inter alia, being a member of al Qaeda.  Mr. al Libi’s 
alleged role in al Qaeda suggests he will be able to testify as to whether Mr. 
Hamdan was also a member of the organization and whether he participated in the 
planning or execution of acts that allegedly violated the law of war.   
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5. Said Boujaadia  

Detention Center, Guantanamo Bay, Cuba 
 

Synopsis of Expected Testimony 
 
Mr. Boujaadia was captured and detained in Afghanistan at the same time as Mr. 
Hamdan.  As the Government denied the Defense request to interview Mr. 
Boujaadia, the Defense is unable to provide a more detailed synopsis of Mr. 
Boujaadia’s expected testimony.  However, the Defense believes Mr. Boujaadia 
can testify that he was in a van with two men who were carrying weapons.  Mr. 
Boujaadia is also expected to testify that Mr. Hamdan was not in the van with him 
and the weapons, and that Mr. Boujaadia did not meet Mr. Hamdan until after 
they were both captured by Afghan forces. 
 
Relevance and Necessity of Testimony 
Whether Mr. Hamdan was carrying missiles in his car at the time of his capture is 
an issue central to the determination of whether he is an unlawful enemy 
combatant.  Mr. Boujaadia is an eyewitness to key facts relevant to that 
determination. 

 
 
6. Abdul Rahim al-Sharqawi  

Detention Center, Guantanamo Bay, Cuba 
 

Synopsis of Expected Testimony 
 
Mr. al-Sharqawi, a/k/a/ Riyadh the Facilitator, is alleged to have served as a 
facilitator for al Qaeda by making travel arrangements for al Qaeda fighters into 
Afghanistan.  As the Government denied the Defense request to interview Mr. al-
Sharqawi, the Defense is unable to provide a more detailed synopsis of Mr. al-
Sharqawi’s expected testimony.  However, the Defense believes Mr. al-Sharqawi 
can testify that he knew Mr. Hamdan was one of Osama bin Laden’s drivers or 
bodyguards but that Mr. Hamdan was neither a member of al Qaeda nor a 
combatant.  He is expected to testify that Mr. Hamdan spent most of his time in 
Afghanistan working on cars.  Government records contend that Mr. al-Sharqawi 
facilitated travel for al Qaeda members. The Defense anticipates that Mr. al-
Sharqawi can testify that he never facilitated any travel for Mr. Hamdan. 
 
Relevance and Necessity of Testimony 

 
Mr. al-Sharqawi, who along with Mr. al-Libi facilitated the movements of al- 
Qaeda fighters to and from Afghanistan, has direct knowledge of Mr. Hamdan’s 
activities in Afghanistan.  Specifically, Mr. al-Sharqawi was in a position to know 
whether Mr. Hamdan was a combatant and whether he participated in the 
planning or execution of acts that allegedly violated the law of war. 
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7. Nasser al-Bahri  
 Sana’a, Yemen 
  

 
  

Synopsis of Expected Testimony 
  

Mr. al-Bahri served as Osama bin Laden’s chief of security, and for a period of 
time headed up his bodyguard force.  During that period of time he had personal 
knowledge as to the membership of bin Laden’s bodyguard detail.  Mr. al-Bahri is 
also Mr. Hamdan’s brother-in-law.  He is expected to testify that Mr. Hamdan 
never joined al Qaeda and had no interest in fighting.  Mr. al-Bahri is expected to 
testify that Mr. Hamdan returned to Afghanistan in 2000 because he learned that 
Mr. al-Bahri was questioned by Yemeni security forces and was concerned that he 
would be considered suspicious because of his association with Mr. al-Bahri.  Mr. 
al-Bahri will also testify that he was present when pictures of Mr. Hamdan were 
taken in which he appeared in uniform and accompanying Osama bin Laden and 
will testify as to the circumstances surrounding those pictures.   

 
 Relevance and Necessity of Testimony 
 

Mr. al-Bahri’s testimony is relevant as it will establish that Mr. Hamdan was not a 
member of al Qaeda during the time period alleged in the charge sheet, that Mr. 
Hamdan did not return to Afghanistan in 2000 to fight, and that Mr. Hamdan’s 
associating with Osama bin Laden was purely professional.  As Mr. al-Bahri is a 
family member of Mr. Hamdan, witness bias may be raised as an issue in the case.  
It is therefore essential that he testify in person so that the commission can judge 
his character and truthfulness. 

 
 
8. Muhammed Ali Qassim al-Qala’a  
 Tunis Street 
 Sana’a, Yemen 
 
  
 
 Synopsis of Expected Testimony 
 
 

Mr. al-Qala is Mr. Hamdan’s brother-in-law.  He is expected to testify regarding 
Mr. Hamdan’s religious and cultural beliefs, reputation in the community, lack of 
interest in fighting, and the reasons why Mr. Hamdan and his family were in 
Afghanistan in 2001.  Mr. al-Qala is expected to testify that Mr. Hamdan is not a 
Muslim extremist, was not a member of al Qaeda and never espoused anti-
American beliefs, had no interest in fighting and was in Afghanistan in 2001 for 
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employment purposes.  Mr. al-Qala is expected to testify that Mr. Hamdan 
returned to Afghanistan in 2000 because Mr. al-Qala informed him that Yemeni 
security forces had interviewed their brother-in-law and that it was not safe for 
Mr. Hamdan to return to Sana’a. 
 

 Relevance and Necessity of Testimony  
 

Mr. al-Qala’s testimony is relevant as it will establish Mr. Hamdan’s nature of 
peacefulness and that he was not a fighter.  Mr. al-Qala’s testimony is also 
relevant to the circumstances surrounding Mr. Hamdan’s travel to Yemen in 2000 
and his return to Afghanistan.  As Mr. al-Qala is a family member of Mr. 
Hamdan, witness bias may be raised as an issue in the case.  It is therefore 
essential that he testify in person so that the commission can judge his character 
and truthfulness. 

 
 
9. Umat al-Subur Ali Qassim al-Qala'a  
 Tunis Street 
 Sana’a, Yemen 
 
  
 
 Synopsis of Expected Testimony 
 

Mrs. al-Qala is Mr. Hamdan’s wife.  She is expected to testify as to Mr. 
Hamdan’s reasons for traveling to Afghanistan in 1999 and 2001 and the reason 
Mr. Hamdan did not leave Afghanistan with his wife in 2001.  Mrs. al-Qala is 
expected to testify that Mr. Hamdan traveling to Afghanistan in 1999 with her in 
search of employment and that he never joined al-Qaeda.  Mrs. al-Qala is also 
expected to testify that Mr. Hamdan and she returned home to Yemen in August 
2000 with the intent of remaining there.  However, Yemeni security forces 
questioned Mr. Hamdan’s brother-in-law and he decided it would be safer for his 
family to return to Afghanistan and to return to his previous employment.  Mrs. 
al-Qala is expected to testify that Mr. Hamdan returned to Afghanistan after 
taking her and their daughter to the Pakistani border because it was not safe for 
Arab men to cross at that time. 
 
Relevance and Necessity of Testimony 
 
Mrs. al-Qala’s testimony will establish that Mr. Hamdan was not a member of al-
Qaeda.  As Mrs. al-Qala is a family member of Mr. Hamdan, witness bias may be 
raised as an issue in the case.  It is therefore essential that she testify in person so 
that the commission can judge her character and truthfulness. 
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Associate Professor  
Department of History  
University of Massachusetts at Dartmouth 
 

  
  

  
  

  
  

Fields of Teaching and Research

●     Conflict in Contemporary Islamic Eurasia (Chechnya, Afghanistan, Kosovo, 
Macedonia).

●     Nationalism and Identity in the Caucasus/Central Asia (Uzbekistan, 
Kazakhstan, Kyrgyzstan).

●     Ottoman History (with emphasis on nationalism in the Balkans).
●     Transnational jihadi Militant Movements and Al Qaeda terrorism. 

Professional Experience 
 

University of Massachusetts, Dartmouth. 

●     History Dept. Assistant Professor of Islamic Civilization. Fall 2001-present 

University of London, School of Oriental and African Studies. 

●     History Dept. Lecturer in Middle Eastern-Balkan History. 1999-2001. 

University of Wisconsin, Madison.

●     Lecturer of Islamic Central Asian and Medieval Middle Eastern History. 
1996- 1998. 

Education 
 
University of Wisconsin.  Madison. WI. 

●     PhD,  May 1999. Middle Eastern and Islamic Central Asian History.

Indiana University. Bloomington. IN. 

●     Masters Degree. Spring 1992. Russian and East European History 
●     Masters Degree. Spring 1990. Department of Central Eurasian Studies.  

Ottoman Language and Turkic History.

Stetson University. Deland FL. 

●     Bachelor of Arts. Spring 1988. Department of History.   (Russian Studies and 
Art Minors).

●     DeLand High School. FL. 
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Brian Williams:Curriculum Vitae

●     Friar's Middle School. Bangor, Wales (United Kingdom).

 

Contact Brian Williams- Office:  
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MEMORANDUM 
November 21, 2007 

From: Professor Charles Swift, Civilian Defense Counsel 
 
To: Colonel William Britt, Military Prosecutor 
 
Re: Prosecution Request for Information required by 703(c)(2)(B)(i) in conjunction with 
request to interview detainees at Guantánamo Bay 
  
1. To the best of the Defense’s knowledge and belief, prior to permitting an 
interview of a detainee by defense counsel, other than counsel’s client, the Joint Task 
Force Commander requires the permission of the prosecution. Accordingly, the Defense 
forwarded to the prosecution on November 15, 2007 a request by e-mail to interview Said 
Boujaadia, ISN 0150, Khalid Shaykh Muhammad, ISN 10024, Ramzi Bin al-Shib, ISN 
10013, Abu Faraj al Libi, ISN 10017, and Abdul Rahim al-Sharqawi, ISN unknown. 
 
2. On November 20, 2007, the prosecution responded by e-mail, requesting 
information required by R.M.C 703(c)(2)(B)(i) in conjunction with the Defense request 
to interview the above-mentioned detainees. The Defense disputes the prosecution’s right 
to information under R.M.C. 703.  R.M.C. 703 relates to the production of witnesses. The 
Defense is not at this time seeking the production of the witnesses listed in its e-mail of 
November 15, 2007.  Rather, the Defense seeks only the prosecution’s permission to 
interview the above listed detainees. Accordingly, the Defense does not believe that 
R.M.C. 703 is germane to its request.  Instead, the Defense believes that the relevant 
R.M.C. is 701(j) (Access to witnesses and evidence.).  RM.C. 701(j) provides that “each 
party shall have adequate opportunity to prepare its case and no party may unreasonably 
impede the access of another party to a witness or evidence.”  The Defense asserts that 
the withholding of permission to interview a detainee absent a summary of what the 
detainee’s testimony is expected to be constitutes an unreasonable impediment to access.  
A requirement that the Defense proffer the expected testimony of a potential witness 
before interviewing that witness is contradictory to the purpose of such an interview and 
creates an unreasonable barrier to counsel’s investigation in preparation of a defense for 
Mr. Hamdan. 
 
3. The Defense agrees that for such a request to be reasonable there must be a 
reasonable expectation that the interview could lead to relevant testimonial or physical 
evidence. The Defense believes in this case that the potential for relevant evidence with 
respect to the above-referenced detainees was self-evident.  Nevertheless, to prevent 
further delay, the Defense clarifies the purpose of the interviews as follows:   
 

a) With respect to Said Boujaadia - Mr. Boujaadia was present at the time of Mr. 
Hamdan’s capture and has direct knowledge of the circumstances relating to Mr. 
Hamdan’s capture and any possible hostile act made by Mr. Hamdan immediately prior 
to capture.  The Defense has previously interviewed Mr. Boujaadia, however, at the time 
of the interview the question of whether Mr. Hamdan was a lawful combat and the 
charges related to transportation of surface-to-air missiles were not at issue.  Accordingly 
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the Defense seeks to re-interview Mr. Boujaadia prior to proffering him as a potential 
witness in Mr. Hamdan’s December 5, 2007 pretrial hearing.   

 
b) With respect to the remaining detainees - based on the Defense’s knowledge 

and belief, each possess detailed information on the membership and activities of Al 
Qaeda.  Mr. Hamdan’s alleged membership in and/or support of Al Qaeda is directly 
relevant to the December 5 hearing.  Accordingly, the Defense does not believe that it is 
unreasonable to interview these detainees prior to determining whether to proffer them as 
witnesses for the hearing. 

 
If the prosecution nevertheless believes that a summary of testimony is required 

prior to granting permission to interview the above detainees, the Defense requests that 
denial of its request for interviews be made at the earliest opportunity in order to facilitate 
prompt judicial review. 
 

C. D. Swift  
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27 November 2007 

 

From:    Charles D. Swift, Civilian Defense Counsel 
To:        Convening Authority, Office of Military Commissions 
 
Subj:  REQUEST FOR IMMUNITY 
 
1.  Pursuant to Rule for Military Commissions (R. M.C.) 704 and Regulation for Trial by 
Military Commissions (Regulation) 15 – 3(b), the Defense hereby submits the following request 
for immunity:  

1. Name of Proceeding – United States v. Salim Ahmed Hamdan. 

2. Name of Witness – Said Boujaadia, ISN 0150. 

3. Name of Military Command to which the witness is assigned – Mr. Boujaadia is under 
the control of Commander, Joint Task Force Guantanamo. 

4. Date and Place of Birth.  Mr. Boujaadia is approximately 39 years old and a citizen of 
Morocco.  The Defense is unaware of Mr. Boujaadia’s place of birth but believes he was 
born on 5 May 1968. 

5. FBI file number – Unknown.  

6. State and Federal Charges.  The Defense is not aware of any state or federal criminal 
charges are pending against Mr. Boujaadia.  The Defense is aware that Prosecution 
previously stated in a conversation with the Defense that it was considering charging    
Mr. Boujaadia.  The Defense notes, however, that subsequent to this conversation neither 
Mr. Hamdan’s charge regarding the alleged conspiracy to commit murder by transporting 
surface-to-air missiles was amended to name Mr. Boujaadia nor have charges been sworn 
against Mr. Boujaadia.  Consequently, the Defense submits that there is no evidence that 
the Prosecution actually intends to go forward with charges against Mr. Boujaadia. 

7. Whether the Witness is Currently Incarcerated - Mr. Boujaadia is currently detained at 
Naval Station Guantanamo Bay.  In February 2007, Mr. Boujaadia was cleared for 
transfer to Morocco by the Office for the Administrative Review of the Detention of 
Enemy Combatants.  While Mr. Boujaadia was awaiting diplomatic clearance of his 
transfer, the Office of the Chief Prosecutor contacted military defense counsel to inform 
counsel of the transfer and to inquire whether the Defense would be willing to join a 
request for Mr. Boujaadia’s release to be placed on hold.  The Defense declined to join 
the request and requested that the Prosecution agree to a video deposition as an 
alternative to further detention of Mr. Boujaadia.  The Prosecution declined agreement, 
and subsequently submitted an ex parte request that Mr. Boujaadia not be transferred.  To 
the Defense’s information and belief the Prosecution’s request was granted.  (See 
Enclosed letter from Mr. Boujaadia’s counsel dated November 20, 2007.)   
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8. Background of Proceeding – Mr. Boujaadia’s testimony is sought both in conjunction 
with the substantive charges of conspiracy to commit murder in violation of the law of 
war (Charge 1, Specification 2) and providing material support for terrorism by providing 
surface to air missiles (Charge 2, Specifications 3 and 4), and in conjunction with        
Mr. Hamdan’s pre-trial jurisdictional hearing concerning his combatant status scheduled 
for December 5, 2007.  (Referred charges attached.)  Based on representations by the 
Prosecution, the Defense anticipates that the Government will offer evidence concerning 
the circumstances of Mr. Hamdan’s capture at the December 5 hearing.  As an eyewitness 
to the events surrounding Mr. Hamdan’s capture, Mr. Boujaadia’s testimony will be 
essential to challenge the Government’s assertion that Mr. Hamdan was captured while 
traveling with other fighters and while transporting weapons. 

9. Statement of Expected Testimony and Necessity – Mr. Boujaadia was captured in the 
same operation and by the same indigenous forces as Mr. Hamdan. Based on the 
Defense’s interview of Mr. Boujaadia in September 2004, Mr. Boujaadia is expected to 
testify that prior to capture he was traveling in a separate vehicle from Mr. Hamdan; that 
in the vehicle with him were two Egyptians who were both carrying weapons; that when 
stopped by indigenous forces, these individuals engaged in a fire fight and were 
subsequently killed.  Subsequent to his capture, Mr. Boujaadia stated during interrogation 
that he was “90 percent sure that Mr. Hamdan was the driver of the vehicle.”  During the 
Defense interview of Mr. Boujaadia, he corrected this statement and denied meeting    
Mr. Hamdan until after his capture. 

10. Mr. Boujaadia’s testimony is necessary because it establishes the existence of a second 
vehicle and the presence of other armed men in that vehicle.  Further, it establishes that 
Mr. Hamdan was not part of this group and that this group was the potential source for 
both the surface-to- air missiles and papers allegedly seized in conjunction with           
Mr. Hamdan’s capture.  Testimony relevant to Mr. Hamdan’s possession of surface-to- 
air missiles is relevant both to his combatant status and to the charges against him.  To 
the Defense’s knowledge and belief, Mr. Boujaadia is the only available eye witness to 
these events. 

Based on communications with Mr. Boujaadia’s counsel, the Defense anticipates that   
Mr. Boujaadia, to the extent permitted by law, will refuse to testify absent a grant of 
immunity.  In particular, Mr. Boujaadia’s counsel is concerned that Mr. Boujaadia will be 
subject to retaliatory detention should he testify favorably to Mr. Hamdan.  Accordingly, 
in addition to testimonial immunity, counsel seeks a guarantee from the Convening 
Authority that the Convening Authority will direct the Office of the Chief Prosecutor to 
lift the hold placed on Mr. Boujaadia’s transfer once he has testified.  Providing that    
Mr. Boujaadia’s testimony is videotaped for use at trial, the Defense would have no 
objection to Mr. Boujaadia’s release as the subject matter of both the criminal charges 
and the combatant status hearing involve identical facts. 

11. Willingness to Testify With Grant of Immunity – Based on Mr. Boujaadia’s counsel’s 
representations, if immunity is granted the Defense anticipates that Mr. Boujaadia will 
testify. 
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12. Timeliness- The Defense notes that this request is not submitted in sufficient time to 
permit three weeks’ consideration as required by Regulation 15-3(b).  The Defense was 
unable comply with this requirement because Defense has not yet been served with 
discovery by the Prosecution.  The Defense only became aware of the source, extent, and 
nature of the Government’s evidence relating to Mr. Hamdan’s capture on November 16, 
2007 during a meeting with the Prosecution.  Subsequent to that meeting the necessity for 
Mr. Boujaadia’s testimony at the hearing became apparent.  Thereafter, counsel contacted          
Mr. Boujaadia’s attorney to confirm that Mr. Hamdan would be calling Mr. Boujaadia as 
a witness and, on November 20, 2007, Mr. Boujaadia’s counsel responded with the 
attached letter necessitating this request.  Accordingly, the Defense requests that the three 
week period in advance of granting testimonial immunity be waived.  If the Convening 
Authority is unwilling to waive the three week consideration requirement, the Defense 
requests to be notified as soon as possible so that the Defense may seek an appropriate 
extension of time in conjunction with Mr. Hamdan’s December 5, 2007 hearing. 

 
        /s/ 
  

C.D. Swift 
Civilian Defense Counsel 
Visiting Professor of Law 
Emory University 
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November 20, 2007  
 
 
 
Charles D. Swift, JD, LLM 
Acting Director of the International Humanitarian Law Clinic and Visiting Associate 
Professor 
Emory University School of Law 
 
Re: Said Boujaadia, ISN 150 
 
Dear Mr. Swift: 
 
I write regarding my client Said Boujaadia.  I understand that it is your wish to call Mr. 
Boujaadia as a witness in the Military Commission proceedings against Salim Hamdan.   
 
The Office for the Administrative Review of the Detention of Enemy Combatants informed 
me in February 2007 that Mr. Boujaadia had been “approved to leave Guantánamo, subject 
to the process for making appropriate diplomatic arrangements for his departure.”  However, 
he has remained a prisoner.  I had been perplexed by this, as one of our other Moroccan 
clients who had been cleared, Ahmed Errachidi, was sent home in April 2007 and is now 
free with his family.  I could not understand why Mr. Boujaadia was not on the same plane 
back to Morocco.  Mr. Boujaadia is a father of three children, only 10, 9 and 8 years old.  
His elderly mother is unwell and desperately wants to see her son before she dies.  Like Mr. 
Errachidi, Mr. Boujaadia should be with his loved ones.     
 
You have now explained what happened, and I am deeply disturbed.  I understand that my 
cleared client is still in Guantánamo Bay, months later, solely because Carl Britt, Acting 
Chief Prosecutor in Guantánamo, placed a hold on his transfer, because Mr. Boujaadia 
might at some point be a witness in the case of Mr. Hamdan.  I understand that Mr. Britt 
asked you to put a hold on Mr. Boujaadia, who would be a witness exculpating your client.  
I understand, further, that you said this would be totally unnecessary as under the 
commission rules you could both depose my client on videotape, and use such a statement in 
lieu of testimony.  A videotape deposition would end any pretext that it might be necessary 
to hold Mr. Boujaadia one moment longer.  When you refused to keep Mr. Boujaadia in 
Guantánamo Bay, Mr. Britt then imposed his own hold, denying Mr. Boujaadia the chance 
to go home to Morocco.   
 
 
 

AE 50 (Hamdan) 
Page 21 of 34



Charles D. Swift, JD, LLM 
November 20, 2007  
Page 2 
 
All of this was done by Mr. Britt without so much as a courtesy call to me about my client.  
In the meantime, I have been urgently working to secure Mr. Boujaadia’s release, wholly 
unaware that the entire process had been secretly short-circuited by Mr. Britt.  
 
I find this action by Mr. Britt reprehensible.  Mr. Boujaadia’s freedom should not in any 
way be compromised because he might at some point serve as a witness in another 
prisoner’s case.  There are countless ways to ensure Mr. Boujaadia’s testimony is available 
for Mr. Hamdan’s proceedings – without keeping him in Guantanamo Bay, let alone in the 
particularly harsh conditions of Camp 6, where he is housed.   
 
I am willing to consent to your calling Mr. Boujaadia as a witness if all the following 
conditions are met:   
 
First, I must obviously be permitted to discuss this matter with Mr. Boujaadia before you or 
anyone representing Mr. Hamdan, or anyone from the prosecution, speaks with Mr. 
Boujaadia.  I must also be permitted to be present during any questioning of him by either 
the prosecution or defense.  This would include any testimony before the Military 
Commission itself or any of its officers.   
 
Second, Mr. Boujaadia must be offered complete testimonial immunity.  This is clearly 
permitted by the commission rules.   
 
Third, Mr. Boujaadia’s testimony must be taken as soon as possible after I meet with him, in 
a manner that will ensure that it is available as needed in future Commission proceedings.  
This should be completed by December 5, 2007, the date of your scheduled hearing.  There 
can be no excuse for failing to conclude everything by that time, since Mr. Boujaadia’s 
repatriation has already been delayed for several months in this inexcusable manner.  
 
Fourth, that immediately after Mr. Boujaadia provides this testimony, Mr. Britt (or the 
relevant official) shall lift the hold against Mr. Boujaadia’s transfer and that every effort be 
made to return Mr. Boujaadia immediately to his wife and children in Morocco.   
 
My obvious concern is that if Mr. Boujaadia provides evidence exculpating your client, he 
will be subject to retributive sanctions by the prosecution.  My concerns here are 
exacerbated by the fact that Mr. Britt has already punished my client by secretly barring him 
from returning to his family.  Additionally, you have explained to me that Mr. Britt has 
threatened to charge Mr. Boujaadia as a co-conspirator with Mr. Hamdan.  This is absurd, 
given the fact that Mr. Boujaadia has already been cleared by the U.S. government.  The 
only possible reason for this threat is that Mr. Boujaadia may be willing to provide honest 
testimony for your client.   
 
I look forward to your prompt response.  Many thanks.   

p  s a charitable company limited by guarantee 
 

 
 

 

 

 

Sincerely,  
 
 
Zachary Katznelson 
Senior Counsel 
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Subject: RE: US v. Hamdan - Request for Interviews

Signed By: william.b.britt@us.army.mil

Page 1 of 2US v. Hamdan - Request for Interviews

11/30/2007

Ms. Prasow - please provide the information required by R.C.M. 703(c)(2)(B)(i). Thank you. wbb. 
  
WILLIAM B. BRITT  
LTC, JA, USAR  
Deputy Chief Prosecutor  
OFFICE OF MILITARY COMMISSIONS  

  

CONFIDENTIALITY NOTICE: This electronic transmission may contain attorney work-product or information protected under the attorney-client 
privilege, both of which are protected from disclosure under the Freedom of Information Act, 5 USC 552. Do not release outside of DoD channels 
without prior authorization from the sender. 

 
 

From:   
 

 
 

Subject: FW: US v. Hamdan - Request for Interviews 
 
Gentlemen, 
  
As travel may be difficult with the upcoming holiday, please confirm if you will be facilitating these witness 
interviews in advance of the 28 November deadline to disclose the identity of witnesses and to provide the 
commission with a synopsis of the expected testimony. 
  
Thank you, 
AJP 
 

From:   
 

 
 

Subject: US v. Hamdan - Request for Interviews 
 
Gentlemen,  

As you know, the list of witnesses and evidence upon which we intend to rely for the December 5 hearing is due 
on 28 November. In order to determine whether we will call certain people as witnesses, we need the opportunity 
to interview them in advance.  Accordingly, we request your assistance in securing the opportunity to interview the 
following persons for the limited purpose of preparing for the December 5 hearing.  We do not waive the 
opportunity to seek additional interviews with them to prepare for trial. 
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Khalid Shaykh Muhammad,   

Ramzi Bin al-Shib,   

Abu Faraj al Libi   

Said Boujaadia,   

Abdul Rahim al-Sharqawi  

Please let us know what additional information you might require from us in order to schedule these interviews.  

Thank you,  
AJP  

Andrea J. Prasow  
Office of the Chief Defense Counsel  
Office of Military Commissions  
Franklin Court Building, Suite 2000E  

  
  

  
  

Page 2 of 2US v. Hamdan - Request for Interviews
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Subject: FW: US v. Hamdan - Request for Interviews

Signed By: l

Page 1 of 2US v. Hamdan - Request for Interviews

11/30/2007

From: Prasow, Andrea, Ms, DoD OGC  
 

 
 

Subject: FW: US v. Hamdan - Request for Interviews 
 
Gentlemen, 
  
As travel may be difficult with the upcoming holiday, please confirm if you will be facilitating these witness 
interviews in advance of the 28 November deadline to disclose the identity of witnesses and to provide the 
commission with a synopsis of the expected testimony. 
  
Thank you, 
AJP 
 

From:   
 

 
 

Subject: US v. Hamdan - Request for Interviews 
 
Gentlemen,  

As you know, the list of witnesses and evidence upon which we intend to rely for the December 5 hearing is due 
on 28 November. In order to determine whether we will call certain people as witnesses, we need the opportunity 
to interview them in advance.  Accordingly, we request your assistance in securing the opportunity to interview the 
following persons for the limited purpose of preparing for the December 5 hearing.  We do not waive the 
opportunity to seek additional interviews with them to prepare for trial. 
 
Khalid Shaykh Muhammad,   

Ramzi Bin al-Shib,   

Abu Faraj al Libi,   

Said Boujaadia,   

Abdul Rahim al-Sharqawi  

Please let us know what additional information you might require from us in order to schedule these interviews.  

Thank you,  
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AJP  

Andrea J. Prasow  
Office of the Chief Defense Counsel  
Office of Military Commissions  
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Subject: FW: US v. Hamdan - Request for Interviews

Signed By: 

Page 1 of 1US v. Hamdan - Request for Interviews

11/30/2007

From: Prasow, Andrea, Ms, DoD OGC  
Sent: Thursday, November 15, 2007 14:36 
To: Britt, William, LTC, DoD OGC; Stone, Tim, LCDR, DoD OGC 
Cc: Mizer, Brian, LT, DoD OGC 
Subject: US v. Hamdan - Request for Interviews 
 
Gentlemen,  

As you know, the list of witnesses and evidence upon which we intend to rely for the December 5 hearing is due 
on 28 November. In order to determine whether we will call certain people as witnesses, we need the opportunity 
to interview them in advance.  Accordingly, we request your assistance in securing the opportunity to interview the 
following persons for the limited purpose of preparing for the December 5 hearing.  We do not waive the 
opportunity to seek additional interviews with them to prepare for trial. 
 
Khalid Shaykh Muhammad,   

Ramzi Bin al-Shib,   

Abu Faraj al Libi,   

Said Boujaadia,   

Abdul Rahim al-Sharqawi  

Please let us know what additional information you might require from us in order to schedule these interviews.  

Thank you,  
AJP  

Andrea J. Prasow  
Office of the Chief Defense Counsel  
Office of Military Commissions  
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Subject: FW: U.S. v. Hamdan - Special Request for Relief - Continuance

Follow Up Flag: Follow up
Flag Status: Yellow

Attachments: US v. Hamdan (4.63 KB)

US v. Hamdan 
(4.63 KB)

 
CAPT Allred has directed that I send the email below to counsel and all parties.

v/r,

Military Commissions Trial Judiciary
Department of Defense

-----Original Message-
From: Allred, Keith J 
Sent: Friday, November
To: Chappell, Danny, LTC, DoD OGC
Subject: FW: U.S. v. Hamdan - Special Request for Relief - Continuance

 

Please forward the following email to the parties in US v. Hamdan:

The request for continuance filed by the defense this date is denied. 

Respectfully,

Keith J. Allred
Captain, JAGC, USN
Military Judge

-----O
From: 
Sent
To:  
OGC

 

 



2

 

Request for Relief - Continuance

 

Please accept this special request for relief for filing in the case of United States v. 
Hamdan. 

1. On 15 November 2007, the Defense requested the opportunity to interview five detainees 
to determine if the Defense wished to request their production as witnesses at the hearing
scheduled for 5 December 2007.

2. On 20 November 2007, the Defense contacted the Prosecution to reiterate its request to 
interview five detainees. 

3. On 20 November 2007, the Prosecution requested justification pursuant to R.M.C. 703. 

4. On 21 November 2007, the Defense responded by memorandum to the Prosecution asserting 
that access to witnesses in advance of requesting their production was governed by R.M.C. 
701.

5. To date, the Defense has not received a response from the Prosecution regarding its 
request for interviews. 

6. On 28 November 2007, pursuant to an Order from the commission, the Defense requested 
the production of nine witnesses - five detainees, three witnesses located in Yemen, and 
one expert located in Massachusetts.

7. On 29 November 2007, the Defense alerted the commission that it was considering seeking
a continuance if the potential witnesses were not produced for interviews and/or if the 
requested witnesses were not produced for examination at the 5 December hearing.

8. On 29 November 2007, the Defense also alerted the commission that its request for 
immunity for one of the detainees had been denied by the Convening Authority and that the 
Defense intended to seek an order from the commission to direct the Convening Authority to
grant immunity or, in the alternative, to abate the proceedings.

9. On 30 November 2007, having not received a response to its request for production of 
witnesses, the Defense contacted the Prosecution at 1300 at which time the Prosecution 
informed the Defense it objects to the production of all requested witnesses.

10. At this time, the parties are unable to reach agreement as to the request for 
potential witness interviews and the production of witnesses.
The Defense memorialized its understanding in an email to the Prosecution earlier today 
(attached).

11. The Defense intends to file (1) a motion for immunity for Said Boujaadia, or, in the 
alternative, abatement; (2) a motion to compel access to potential witnesses for interview
in advance of any hearing; and (3) at the appropriate time, a motion to compel production 
of witnesses for examination at a hearing.  Each motion will request continuance or 
abatement until such time as the necessary interviews are conducted and the relevant 
witnesses are produced.

12. The Defense would be prepared to file the appropriate motions NLT 1630 EST on 4 
December 2007.  The Defense believes such motions can be resolved without oral argument.

13. The Defense accordingly requests a continuance of the 5 December hearing until after 
the above-referenced motions are fully briefed by the parties and considered by the 
commission.  

14. The Defense has conferred with the Prosecution on this Special Request.
The Prosecution has not formulated a response.

Respectfully submitted,
AJP 
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Andrea J. Prasow
Office of the Chief Defense Counsel
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Cc: ; 

Subject: US v. Hamdan

Page 1 of 1US v. Hamdan

11/30/2007

Col. Britt:  
We understand that, at the present time, the Prosecution has not agreed to the Defense request for witness 
interviews or the production of the witnesses.  

The Defense proposes to inform the Commission that:  
(1) the parties are unable to reach agreement on the Defense's November 15 request for witness interviews prior 
to the December 5 hearing and the Defense's November 28 request for production of witnesses at that hearing; 

(2) the parties agree that this issue should be decided prior to the commencement of the December 5 hearing, 
and that the Commission should decide the issue on a complete record with full briefing. 

(3) accordingly, the Defense intends to move promptly:  
(a) to compel witness interviews prior to the jurisdictional hearing; 
(b) to compel the production of witnesses at the jurisdictional hearing; and 
(c) for an order requiring testimonial immunity for Said Boujaadia, to permit him to testify at the jurisdictional 
hearing.  

The Defense believes that because these are issues of great significance, and matters of first impression before 
the Commission, the briefing on these matters should not be done on shortened time; rather, it should be done in 
a deliberate and thoughtful manner under the normal briefing schedule permitted by the RMC. Because that 
cannot be done before the December 5 hearing, the Defense intends to seek a continuance.  

May we represent to the Commission that the Prosecution, while not joining in the motion for a continuance, does 
not oppose it?  

Joe McMillan  
Perkins Coie LLP  
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Subject: U.S. v. Hamdan - Defense Proposed Trial Schedule

Signed By: 
Follow Up Flag: Follow up

Flag Status: Yellow

Attachments: Defense Proposed Trial Schedule.doc

Page 1 of 1U.S. v. Hamdan - Defense Proposed Trial Schedule

11/30/2007

  

Attached please find the Defense Proposed Trial Schedule.  

Respectfully submitted,  
AJP  

Andrea J. Prasow  
Office of the Chief Defense Counsel  
Office of Military Commissions  

  
  

  
  

  

<<...>>  
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Defense Proposed Trial Schedule – U.S. v. Hamdan 
 
Evidentiary Hearing Wednesday, 5 December 2007 

Deadline for Prosecution to Provide 
Discovery 

Friday, 11 January 2008 

Initial hearing on Legal Motions Monday, 4 February 2008 
Deadline for Legal Motions Friday, 29 February 2008 

Hearing re Remaining Legal Motions Thursday, 20 March 2008 OR 
Friday, 21 March 2008 

Deadline for Govt to Submit List of 
Witnesses 

Thursday, 27 March 2008 

Defense Discovery Deadline Friday, 18 April 2008 

Deadline for Defense to Submit Witness 
List 

Friday, 18 April 2008 

Hearing re Witness Production/ 
Unresolved Issues 

Friday, 2 May 2008 

Evidentiary Motions Deadline Friday, 6 June 2008 

Evidentiary Motions Hearing Thursday, 26 June 2008 

Deadline for Defense Requests for Govt 
Assistance in Obtaining Witnesses for 
Use on the Merits 

Friday, 18 July 2008 

Assembly & Voir Dire (Trial Date) Monday, 4 August 2008 
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Subject: RE: U.S. v. Hamdan - Special Request for Relief - Continuance

Signed By: 
Follow Up Flag: Follow up

Flag Status: Yellow

Attachments: Proposed Trial Schedule - 30 NOV 2007.doc

Page 1 of 3U.S. v. Hamdan - Special Request for Relief - Continuance

11/30/2007

Sir/ALCON - Proposed trial schedule. Note that I have placed a question mark next to 5 December to reflect the 
issue pending concerning the defense request for a continuance. Thank you. LTC Britt.   
  

WILLIAM B. BRITT  
LTC, JA, USAR  
Deputy Chief Prosecutor  
OFFICE OF MILITARY COMMISSIONS  

  

CONFIDENTIALITY NOTICE: This electronic transmission may contain attorney work-product or information protected under the attorney-client 
privilege, both of which are protected from disclosure under the Freedom of Information Act, 5 USC 552. Do not release outside of DoD channels 
without prior authorization from the sender. 

 
 

From:   
 

 
 
 

 
 

Subject: U.S. v. Hamdan - Special Request for Relief - Continuance 
 

,  

Please accept this special request for relief for filing in the case of United States v. Hamdan.  

1. On 15 November 2007, the Defense requested the opportunity to interview five detainees to determine if the 
Defense wished to request their production as witnesses at the hearing scheduled for 5 December 2007. 

2. On 20 November 2007, the Defense contacted the Prosecution to reiterate its request to interview five 
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detainees.  

3. On 20 November 2007, the Prosecution requested justification pursuant to R.M.C. 703.  

4. On 21 November 2007, the Defense responded by memorandum to the Prosecution asserting that access to 
witnesses in advance of requesting their production was governed by R.M.C. 701. 

5. To date, the Defense has not received a response from the Prosecution regarding its request for interviews.  

6. On 28 November 2007, pursuant to an Order from the commission, the Defense requested the production of 
nine witnesses - five detainees, three witnesses located in Yemen, and one expert located in Massachusetts. 

7. On 29 November 2007, the Defense alerted the commission that it was considering seeking a continuance if 
the potential witnesses were not produced for interviews and/or if the requested witnesses were not produced for 
examination at the 5 December hearing. 

8. On 29 November 2007, the Defense also alerted the commission that its request for immunity for one of the 
detainees had been denied by the Convening Authority and that the Defense intended to seek an order from the 
commission to direct the Convening Authority to grant immunity or, in the alternative, to abate the proceedings. 

9. On 30 November 2007, having not received a response to its request for production of witnesses, the Defense 
contacted the Prosecution at 1300 at which time the Prosecution informed the Defense it objects to the production 
of all requested witnesses. 

10. At this time, the parties are unable to reach agreement as to the request for potential witness interviews and 
the production of witnesses.  The Defense memorialized its understanding in an email to the Prosecution earlier 
today (attached). 

11. The Defense intends to file (1) a motion for immunity for Said Boujaadia, or, in the alternative, abatement; (2) 
a motion to compel access to potential witnesses for interview in advance of any hearing; and (3) at the 
appropriate time, a motion to compel production of witnesses for examination at a hearing.  Each motion will 
request continuance or abatement until such time as the necessary interviews are conducted and the relevant 
witnesses are produced. 

12. The Defense would be prepared to file the appropriate motions NLT 1630 EST on 4 December 2007.  The 
Defense believes such motions can be resolved without oral argument. 

13. The Defense accordingly requests a continuance of the 5 December hearing until after the above-referenced 
motions are fully briefed by the parties and considered by the commission.   

14. The Defense has conferred with the Prosecution on this Special Request. The Prosecution has not formulated 
a response. 

Respectfully submitted,  
AJP  

Andrea J. Prasow  
Office of the Chief Defense Counsel  
Office of Military Commissions  

  
  

  
  

  

Page 2 of 3U.S. v. Hamdan - Special Request for Relief - Continuance

11/30/2007
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Prosecution Proposed Trial Schedule, 30 November 2007 
United States v. Hamdan 

 
*The Government is providing this proposal for motion and trial schedule pursuant to CAPT 
Allred’s order.  
 
 

#  Event Date  
1. Jurisdictional Hearing  5 Dec 07 (?)  
2. “Law” Motions: Motion1 2 Jan 08  
3. “Law” Motions: Response 16 Jan 08  
4. “Law” Motions: Reply 23 Jan 08  
    
5. Evidentiary motions: Motion 30 Jan 08  
6. Evidentiary motions: Response 13 Feb 08  
7. Evidentiary motions: Reply 20 Feb 08  
8. Defense Witness requests for evidentiary 

motions, trial, and sentencing2 
2 Jan 08  

9. Prosecution Response to Witness Requests  9 Jan 08  
10. Prosecution notice for use of hearsay  9 Jan 08  
11. Defense Motion to Produce Witness for 

Evidentiary Motions, trial, and sentencing 
30 Jan 08  

12. Prosecution Response to Defense Motion 
to Produce Witness for Evid. Motion 

10 Feb 08  

13. Motions Hearings:  “Law Motions” 
&“Evidentiary motions” 

23 Feb 08   

15 Voir dire of members 1 Mar 08  
16. Trial 1 Mar 08  

 

                                                 
1 A “law motion” is any motion except that to suppress evidence or address another evidentiary matter. 
2 Defense must concurrently notify the Office of the Convening Authority sufficiently in advance and provide all 
required information to enable the Office of the Convening Authority to arrange for transportation of the requested 
witnesses to Guantanamo Bay. 

Formatted: Bullets and Numbering

Formatted: Bullets and Numbering
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Brian Williams:Curriculum Vitae

 
 

 

 

..........................................

 
Associate Professor  
Department of History  
University of Massachusetts at Dartmouth 
 
Room 313, Group I  
285 Old Westport Road  
North Dartmouth, MA 02747-2300  
Office:  (508) 999-8302  
Cell:  (857) 523-0894  
bwilliams@umassd.edu  

Fields of Teaching and Research

●     Conflict in Contemporary Islamic Eurasia (Chechnya, Afghanistan, Kosovo, 
Macedonia).

●     Nationalism and Identity in the Caucasus/Central Asia (Uzbekistan, 
Kazakhstan, Kyrgyzstan).

●     Ottoman History (with emphasis on nationalism in the Balkans).
●     Transnational jihadi Militant Movements and Al Qaeda terrorism. 

Professional Experience 
 

University of Massachusetts, Dartmouth. 

●     History Dept. Assistant Professor of Islamic Civilization. Fall 2001-present 

University of London, School of Oriental and African Studies. 

●     History Dept. Lecturer in Middle Eastern-Balkan History. 1999-2001. 

University of Wisconsin, Madison.

●     Lecturer of Islamic Central Asian and Medieval Middle Eastern History. 
1996- 1998. 

Education 
 
University of Wisconsin.  Madison. WI. 

●     PhD,  May 1999. Middle Eastern and Islamic Central Asian History.

Indiana University. Bloomington. IN. 

●     Masters Degree. Spring 1992. Russian and East European History 
●     Masters Degree. Spring 1990. Department of Central Eurasian Studies.  

Ottoman Language and Turkic History.

Stetson University. Deland FL. 

●     Bachelor of Arts. Spring 1988. Department of History.   (Russian Studies and 
Art Minors).

●     DeLand High School. FL. 
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Brian Williams:Curriculum Vitae

●     Friar's Middle School. Bangor, Wales (United Kingdom).

 

Contact Brian Williams- Office:  (508) 999-8302 Cell:  (857) 523-0894
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Website Designed by 

 

http://brianglynwilliams com/cv html (2 of 2) [11/28/2007 2:45:32 PM]

AE 52 (Hamdan)
Page 21 of 42

mailto:bwilliams@umassd.edu
http://www.sukidesign.com/


AE 52 (Hamdan)
Page 22 of 42



AE 52 (Hamdan)
Page 23 of 42



AE 52 (Hamdan)
Page 24 of 42



AE 52 (Hamdan)
Page 25 of 42



AE 52 (Hamdan)
Page 26 of 42



AE 52 (Hamdan)
Page 27 of 42



AE 52 (Hamdan)
Page 28 of 42



AE 52 (Hamdan)
Page 29 of 42



AE 52 (Hamdan)
Page 30 of 42



AE 52 (Hamdan)
Page 31 of 42



AE 52 (Hamdan)
Page 32 of 42



AE 52 (Hamdan)
Page 33 of 42



AE 52 (Hamdan)
Page 34 of 42



AE 52 (Hamdan)
Page 35 of 42



AE 52 (Hamdan)
Page 36 of 42



AE 52 (Hamdan)
Page 37 of 42



AE 52 (Hamdan)
Page 38 of 42



AE 52 (Hamdan)
Page 39 of 42



AE 52 (Hamdan)
Page 40 of 42



AE 52 (Hamdan)
Page 41 of 42



AE 52 (Hamdan)
Page 42 of 42



1

 

 
 

 
 

 

Subject: U.S. v. Hamdan - Defense Motion to Compel Access to Potential Witnesses

Attachments: Defense Motion to Compel Access to Potential Defense Witnesses.pdf; Defense Motion to 
Compel Access to Potential Defense Witnesses.doc

Defense Motion to 
Compel Acces...

Defense Motion to 
Compel Acces..

 

Attached for filing in the case of United States v. Hamdan please find Defense Motion to 
Compel Access to Potential Defense Witnesses.  The PDF version is signed and includes 
attachments.  The Word version is unsigned and does not include attachments.

 

Respectfully submitted,

AJP
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UNITED STATES OF AMERICA 

 
v. 
 

SALIM AHMED HAMDAN 
 

 
Defense Motion 

to Compel Access to Potential Defense 
Witnesses 

 
4 December 2007 

 
 
 
 
1. Timeliness:     This motion is filed within the timeframe established by the Military 

Commissions Trial Judiciary Rules of Court. 

2. Relief Sought:     Defendant Salim Ahmed Hamdan moves for an Order compelling the 

Prosecution to produce for examination five detainees who the Defense has identified as 

potentially possessing relevant and material information, or, alternatively, abatement of these 

proceedings until such time as access to the potential witnesses has been granted. 

3. Overview:     Salim Hamdan was captured in Afghanistan on November 24, 2001.  He 

was allegedly captured with one other man who is currently in the custody of the United States 

and detained at Guantanamo Bay, Cuba.  The Government alleges, inter alia, that Mr. Hamdan 

was a member of al Qaeda.  Also in United States custody at Guantanamo Bay, Cuba, are four 

detainees who the Government has identified as high-ranking al Qaeda operatives.  In order to 

prepare for the jurisdictional hearing scheduled to commence on December 5, 2007, the Defense 

requested interviews with the detainee allegedly captured at the same time as Mr. Hamdan as 

well as with the allegedly high-ranking al Qaeda operatives.  The Defense request for access to 

witnesses was unreasonably denied by the Prosecution in violation of its obligations under 

R.M.C. 701(j).  Accordingly, the Defense moves for an Order from the commission to compel 

the Prosecution to facilitate interviews by the Defense of the potential witnesses for Mr. Hamdan 

in advance of the jurisdictional hearing.  Alternatively, the proceedings should be abated until 
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such time as the Prosecution grants access to the potential witnesses.  

4. Burden and Standard of Proof: The Defense as the moving party bears the burden 

of establishing by a preponderance of the evidence that it is entitled to the requested relief. 

5. Facts: 

A. On November 15, 2007, the Defense sent a request by electronic mail to the 
Prosecution for assistance in securing the opportunity to interview five potential 
defense witnesses in order to adequately prepare a request under R.M.C. 
703(c)(2)(B)(i).  The Defense requested interviews with five detainees currently 
in the custody of the United States and detained at Guantanamo:  Khalid Shaykh 
Muhammad, Ramzi Bin al-Shib, Abu Faraj al Libi, Said Boujaadia and Abdul 
Rahim al-Sharqawi.  (Attachment A.)   

B. On November 20, 2007, having failed to receive a response, the Defense 
reiterated its request, noting that the military judge had ordered the Defense to 
provide its request for production of witnesses by November 28, 2007.  
(Attachment B.) 

C. On November 20, 2007, the Prosecution responded by requesting information 
required by R.M.C. 703(c)(2)(B)(i).  (Attachment C.) 

D. On November 21, 2007, the Defense sent a memorandum to the Prosecution 
informing it that a request for access to potential witnesses is governed by R.M.C. 
701(j), and provided additional information as to the relevance of the requested 
interviews.  (Attachment D.) 

E. On November 28, 2007, the Defense provided a list of proposed witnesses to the 
commission and the Prosecution and submitted a request for production of 
witnesses pursuant to R.M.C. 703.  (Attachments E, F.)  The Defense request 
provided as much detail as was possible without the prior interviews of the five 
detainees. 

6. Law and Argument: 

APPLICABLE LAW PROVIDES THE DEFENSE WITH EQUAL ACCESS TO 
EVIDENCE AND WITNESSES 

Rule for Military Commission 701(j) (Access to witnesses and evidence.) provides that 

“Each party shall have adequate opportunity to prepare its case and no party may unreasonably 

impede the access of another party to a witness or evidence.”  This rule is similarly found in the 
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Military Commissions Act and the Regulation for Trial by Military Commissions. 1  To the best 

of the Defense’s knowledge, information and belief, prior to permitting an interview of a 

detainee by defense counsel, other than counsel’s own client, the Joint Task Force Commander 

requires permission from the Prosecution.  Accordingly, a request by the Defense to the 

Prosecution for assistance in facilitating the requested interviews is the only way the Defense can 

                                                 
1  10 U.S.C. § 949j(a) (“RIGHT OF DEFENSE COUNSEL – Defense counsel in a military commission 
under this chapter shall have a reasonable opportunity to obtain witnesses and other evidence as provided in 
regulations prescribed by the Secretary of Defense.”; Regulation for Trial by Military Commissions 17-2(a) 
(“Pursuant to 10 U.S.C.§ 949j, the defense counsel in a military commission shall have a reasonable opportunity to 
obtain witnesses and other evidence as provided by R.M.C. 701-703, and Mil. Comm. R. Evid. 505.” 
 
 In addition, the law of war also requires Mr. Hamdan to be accorded access to witnesses, as requested.  The 
Supreme Court held in Hamdan v. Rumsfeld that Common Article 3 of the Geneva Conventions of 1949 applies to 
the detention and prosecution of Mr. Hamdan.  Hamdan v. Rumsfeld, 126 S. Ct. 2749, 2795 (2006).  Common 
Article 3 requires that criminal proceedings be carried out only “by a regularly constituted court affording all the 
judicial guarantees which are recognized as indispensable by civilized peoples.”    
 
 The judicial safeguards required by Common Article 3 are delineated in article 75 of Protocol I to the 
Geneva Conventions of 1949.  Article 75 (4)(g) provides that, “anyone charged with an offence shall have the right 
to examine, or have examined, the witnesses against him and to obtain the attendance and examination of witnesses 
on his behalf under the same conditions as witnesses against him.”  Article 75 has been explicitly recognized and 
endorsed by the United States as customary international law.  See Michael J. Matheson, The United States Position 
on the Relation of Customary International Law to the 1977 Protocols Additional to the 1949 Geneva Conventions, 
Remarks before Session One of the Humanitarian Law Conference (Fall 1987), in 2 AM. U. J. INT'L L. & POL'Y 419, 
427 (1987).  See also, Major P.A. Seymour, USMC, Memorandum on Protocol I as an Expression of Customary 
International Law in International and Operational Law Dept., The Judge Advocate General’s School, U.S. Army, 
LAW OF WAR DOCUMENTARY SUPPLEMENT at 373. 
 
 The right to access witnesses is articulated, further, in article 105 of GPW, which provides that defense 
counsel may “confer with any witnesses for the defense, including prisoners of war.”  Of particular relevance for the 
current proceedings, the official commentary to article 105 observes that, “during the Second World War, in many 
cases the lack of necessary permits for visiting prisoners of war in camp and interviewing witnesses hampered the 
advocate in  his work; the new text puts this situation right.”  Official Commentary to Art. 105, para. 3 (C). 
 

The foregoing guarantees apply to any detainee subject to criminal proceedings, regardless of status as a 
POW or unlawful combatant.  That much is clear on the face of common article 3 and article 75.  The applicability 
of article 105 to all detainees, regardless of combatant status, is stated explicitly in article 129 of GPW, which 
concerns war crimes prosecutions.  Article 129 provides that:  “In all circumstances, the accused persons shall 
benefit by safeguards of proper trial and defense, which shall not be less favourable than those provided by Article 
105….” 

 
Mr. Hamdan, in any event, is currently entitled to all rights attending POW status.  Unless and until he is 

determined by a competent tribunal to be an unlawful combatant, he is entitled to POW treatment.  See Geneva III 
art. 5; Proto I art 45(1); Field Manual art. 71; Operational Law Handbook XII (B)(2).   
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communicate with potential detainee-witnesses.  The Prosecution’s request that the Defense 

provide a summary as contemplated by R.M.C. 703 is inappropriate in this context.  The Defense 

is not able to provide a synopsis of the expected testimony of a potential witness without first 

having access to that potential witness to determine what he might say – the very reason the 

Defense requested the interviews in the first place.  The Prosecution’s continued refusal to 

provide any access to the potential witnesses, which includes a refusal to produce them at the 

evidentiary hearing, is entirely improper.  The Defense has amply demonstrated that its request is 

reasonable and the Prosecution is under legal obligation to facilitate Defense access to potential 

witnesses and evidence. 

THE DEFENSE REQUEST TO INTERVIEW POTENTIAL WITNESSES WAS 
REASONABLE 

The Defense has challenged the military commission’s exercise of in personam 

jurisdiction over Mr. Hamdan.  The purpose of the evidentiary hearing scheduled for December 

5, 2007, is for the Government to seek to demonstrate that Mr. Hamdan is an alien unlawful 

enemy combatant within the meaning of the Military Commissions Act, and also to demonstrate 

that the military commission otherwise has lawful jurisdiction over Mr. Hamdan.  Mr. Hamdan’s 

charge sheet explicitly alleges that he entered into a conspiracy with Osama bin Laden and other 

members of al Qaeda and that Mr. Hamdan joined the organization known as al Qaeda.  Charge 

Sheet at 3.  It further alleges that he materially supported terrorism by, inter alia, joining the 

organization known as al Qaeda.  Charge Sheet at 4, 5.  The Defense request to interview 

potential witnesses, who may have relevant, material and/or exculpatory information, is entirely 

reasonable and indeed, essential in order for the Defense to adequately prepare for the 

evidentiary hearing and for trial. 
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Interview of Detainee Captured with Mr. Hamdan   

The Defense requested to interview a detainee named Said Boujaadia.  The Government 

alleges that Mr. Boujaadia and Mr. Hamdan were captured together in Afghanistan on November 

24, 2001.  Mr. Boujaadia, therefore, likely has direct knowledge of the circumstances relating to 

Mr. Hamdan’s capture and any possible act made by Mr. Hamdan immediately prior to capture.  

The Defense previously interviewed Mr. Boujaadia in 2004 (during which time Mr. Hamdan had 

been charged under an unlawful military commission system with the alleged crime of 

conspiracy to violate the laws of war).  At the time of that interview, the question of whether Mr. 

Hamdan was a lawful combatant and charges related to surface-to-air missiles were not at issue.  

The Defense accordingly requested an additional interview in advance of the December 5 

hearing.  If those facts were not sufficient, the Prosecution itself has submitted a transcript of Mr. 

Boujaadia’s interrogation to the commission as evidence upon which it intends to rely for the 

evidentiary hearing.  See E-mail from LCDR Stone, “Prosecution witness production,” 

November 28, 2007.  In the face of the Prosecution’s own intention to introduce evidence 

obtained by Mr. Boujaadia at the evidentiary hearing, the Prosecution has no basis for refusing to 

produce Mr. Boujaadia for a pre-hearing interview. 

Further, on December 3, 2007, the Defense became aware that the Government had in its 

possession evidence that Mr. Boujaadia potentially possessed exculpatory information.  See 

Unclassified Summary of Evidence for Administrative Review Board in the Case of Boujaadia, 

Said, September 6, 2006 (Attachment G) (indicating that indigenous forces “took possession of 

two SA-7 missiles and an ICOM hand-held radio from the Arabs killed in the gunfight[.]” that 

occurred at the time of Mr. Hamdan’s and Mr. Boujaadia’s capture.)  The Prosecution is under 

an obligation to disclose “the existence of any evidence known to trial counsel that reasonably 
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tends to exculpate the accused.”  10 U.S.C. § 949j(d); see also R.M.C. 701(e).  In light of the 

Prosecution’s failure to produce potentially exculpatory information in the possession of the 

Government, the need for Defense access to interview potential witnesses is even greater. 

Interviews of Other Alleged al Qaeda Operatives 

The Defense also requested the interviews of four other persons in the custody of the 

Untied States and detained at Guantanamo Bay, Cuba.  The Government has alleged that Khalid 

Shaykh Muhammad, Ramzi Bin al-Shib, Abu Faraj al Libi and Abdul Rahim al-Sharqawi are or 

were al Qaeda leaders and operatives.  Each is likely to be in a position to know whether Mr. 

Hamdan was a member of al Qaeda, whether he was a combatant and whether Mr. Hamdan 

participated in the planning and execution of acts that allegedly violated the law of war.  This 

information is highly relevant and material to the commission’s assessment of whether Mr. 

Hamdan is an unlawful enemy combatant within the meaning of the MCA.  Included in the 

evidence the Government intends to introduce at the evidentiary hearing are documents 

associated with al Qaeda, such as fatwas and the 1996 “Declaration of Holy War Against 

Americans Who are Occupying the Land of the Two Holy Places.”  See Hamdan Jurisdictional 

Hearing Documents, attached to E-mail from LCDR Stone, November 28, 2007.  Mr. Hamdan’s 

alleged knowledge of and participation in al Qaeda is absolutely central to the evidentiary 

hearing and to the charges themselves.  The Defense request to interview witnesses who very 

likely possess information relevant to those allegations is completely reasonable.  Without access 

to those witnesses, the Defense is denied the opportunity to adequately confront the allegations 

against Mr. Hamdan.  
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REFUSAL TO GRANT INTERVIEWS OF POTENTIAL WITNESSES 
CONSTITUTES AN UNREASONABLE IMPEDIMENT TO THE DEFENSE’S 
ACCESS TO WITNESSES AND EVIDENCE 

The Prosecution is under a legal obligation pursuant to R.M.C. 701(j) to not unreasonably 

impede the Defense’s access to witnesses and evidence.  The Prosecution has failed to provide 

any response to the Defense’s request for interviews in advance of a request for production of 

witnesses.  Indeed, the Prosecution has refused to produce the witnesses at all.  As the 

Prosecution effectively controls the Defense access to detainees other than the accused, its 

refusal to make them available is a significant impediment to the Defense’s ability to prepare its 

case.  The Prosecution has utterly failed to provide any justification for hampering the Defense’s 

preparation of its case.  In the absence of justification, the commission should infer 

unreasonableness. 

Even if the Prosecution had provided justification for its refusal to grant access to 

witnesses, any purported justification would be unreasonable.  The potential witnesses likely 

have material and relevant evidence relating to Mr. Hamdan’s defense, and at least one witness 

may possess exculpatory evidence. “Relevant evidence [is] that which has ‘any tendency to make 

the existence of any fact that is of consequence to the determination of the action more probable 

or less probable than it would be without the evidence.’”  United States v. Rodriguez, 60 M.J. 

239, 246 (C.A.A.F. 2004) (citing Military Rule of Evidence 401).  Each potential witness might 

well possess information regarding Mr. Hamdan’s alleged membership in al Qaeda and his 

alleged participation in unlawful activities.  It is difficult to conceive of any reasonable 

justification for the Prosecution’s refusal to allow the Defense to adequately prepare its case.    

The unreasonable impediment imposed on the Defense by the Prosecution’s refusal to 

make potential witnesses available has caused the Defense significant hardship in its attempt to 

adequately prepare for the December 5 hearing.  Accordingly, the commission should compel the 
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Government to make the potential witnesses available for interview by the Defense as soon as 

practicable, and should abate the proceedings until such time as the Defense has had the 

opportunity to interview the witnesses and to amend its request for production of witnesses if 

necessary. 

7. Request for Oral Argument:     The Defense does not request oral argument on the 

issues raised in this motion.  

8. Request for Witnesses:     As the Defense does not request oral argument, the Defense 

does not intend to call witnesses in connection with this motion, but reserves the right to do so if 

oral argument is scheduled and the Prosecution’s response raises issues requiring rebuttal 

testimony. 

9. Conference with Opposing Counsel:     The Defense has conferred with the 

Prosecution, who opposes the requested relief. 
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Signed By: prasowa@dodgc.osd.mil

From: Prasow, Andrea, Ms, DoD OGC 
Sent: Thursday, November 15, 2007 14:36
To: Britt, William, LTC, DoD OGC; Stone, Tim, LCDR, DoD OGC
Cc: Mizer, Brian, LT, DoD OGC
Subject: US v. Hamdan - Request for Interviews

Gentlemen, 

As you know, the list of witnesses and evidence upon which we intend to rely for the 
December 5 hearing is due on 28 November. In order to determine whether we will call 
certain people as witnesses, we need the opportunity to interview them in advance.  
Accordingly, we request your assistance in securing the opportunity to interview the 
following persons for the limited purpose of preparing for the December 5 hearing.  We do 
not waive the opportunity to seek additional interviews with them to prepare for trial.

Khalid Shaykh Muhammad,  

Ramzi Bin al-Shib,  

Abu Faraj al Libi,  

Said Boujaadia,  

Abdul Rahim al-Sharqawi 

Please let us know what additional information you might require from us in order to 
schedule these interviews. 

Thank you, 
AJP 

Andrea J. Prasow 
Office of the Chief Defense Counsel 
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Signed By:

From: Prasow, Andrea, Ms, DoD OGC 
Sent: Tuesday, November 20, 2007 09:42
To: Britt, William, LTC, DoD OGC; Stone, Tim, LCDR, DoD OGC
Cc: Mizer, Brian, LT, DoD OGC
Subject: FW: US v. Hamdan - Request for Interviews

Gentlemen,
 
As travel may be difficult with the upcoming holiday, please confirm if you will be 
facilitating these witness interviews in advance of the 28 November deadline to disclose 
the identity of witnesses and to provide the commission with a synopsis of the expected 
testimony.
 
Thank you,
AJP

________________________________

From: Prasow, Andrea, Ms, DoD OGC 
Sent: Thursday, November 15, 2007 14:36
To: Britt, William, LTC, DoD OGC; Stone, Tim, LCDR, DoD OGC
Cc: Mizer, Brian, LT, DoD OGC
Subject: US v. Hamdan - Request for Interviews

Gentlemen, 

As you know, the list of witnesses and evidence upon which we intend to rely for the 
December 5 hearing is due on 28 November. In order to determine whether we will call 
certain people as witnesses, we need the opportunity to interview them in advance.  
Accordingly, we request your assistance in securing the opportunity to interview the 
following persons for the limited purpose of preparing for the December 5 hearing.  We do 
not waive the opportunity to seek additional interviews with them to prepare for trial.

Khalid Shaykh Muhammad,  

Ramzi Bin al-Shib,  

Abu Faraj al Libi,  

Said Boujaadia,  

Abdul Rahim al-Sharqawi 

Please let us know what additional information you might require from us in order to 
schedule these interviews. 

Thank you, 
AJP 

Andrea J. Prasow 
Office of the Chief Defense Counsel 
Office of Military Commissions AE 53 (Hamdan)
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US v. Hamdan - Request for Interviews

Ms. Prasow = please provide the information required by R.C.M. =03(c)(2)(B)(i). Thank you. wbb.
 
WILLIAM B. BRITT  
LTC, JA, USAR =BR>Deputy Chief Prosecutor  
OFFICE =F MILITARY COMMISSIONS  

 

CONFIDENTIALITY NOTICE: This electronic transmission may contain attorney work-product 
=r information protected under the attorney-client privilege, both of which =re protected from 
disclosure under the Freedom of Information Act, 5 USC =52. Do not release outside of DoD 
channels without prior authorization from the =sender.

 
=/P> 

From: Prasow, Andrea, Ms, DoD OGC  
Sent: Tuesday, November 20, 2007 9:42 AM 
To: Britt, =William, LTC, DoD OGC; Stone, Tim, LCDR, DoD OGC 
Cc: Mizer, =rian, LT, DoD OGC 
Subject: FW: US v. Hamdan - Request for Interviews 
 
Gentlemen,
 
As travel may be difficult with the upcoming =oliday, please confirm if you will be facilitating these witness 
=nterviews in advance of the 28 November deadline to disclose the identity of =itnesses and to provide the 
commission with a synopsis of the expected testimony.
 
Thank you,
AJP
 

From: Prasow, Andrea, Ms, DoD OGC  
Sent: Thursday, November 15, 2007 14:36 
To: Britt, =illiam, LTC, DoD OGC; Stone, Tim, LCDR, DoD OGC 
Cc: Mizer, Brian, LT, =oD OGC 
Subject: US v. Hamdan - Request for Interviews 
 

Gentlemen, 

As you know, the list of witnesses and =vidence upon which we intend to rely for the December 5 
hearing is due on 28 =ovember. In order to determine whether we will call certain people as witnesses, 
we =eed the opportunity to interview them in advance.  Accordingly, we request =our assistance in 
securing the opportunity to interview the following =ersons for the limited purpose of preparing for the 
December 5 hearing.  We do =ot waive the opportunity to seek additional interviews with them to 

file:///U|/Motion%20to%20Compel%20Attachments/Email%20from%20Britt htm (1 of 2)12/4/2007 5:39:38 PM
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US v. Hamdan - Request for Interviews

prepare =or trial. 
 
Khalid Shaykh Muhammad, =SN  

Ramzi Bin al-Shib,  

Abu Faraj al Libi,  

Said Boujaadia,  

Abdul Rahim al-Sharqawi 

Please let us know what additional =nformation you might require from us in order to schedule these 
interviews. 

Thank you,  
AJP 

Andrea J. Prasow  
Office of the Chief Defense Counsel  
Office of Military Commissions  
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MEMORANDUM 
November 21, 2007 

From: Professor Charles Swift, Civilian Defense Counsel 
 
To: Colonel William Britt, Military Prosecutor 
 
Re: Prosecution Request for Information required by 703(c)(2)(B)(i) in conjunction with 
request to interview detainees at Guantánamo Bay 
  
1. To the best of the Defense’s knowledge and belief, prior to permitting an 
interview of a detainee by defense counsel, other than counsel’s client, the Joint Task 
Force Commander requires the permission of the prosecution. Accordingly, the Defense 
forwarded to the prosecution on November 15, 2007 a request by e-mail to interview Said 
Boujaadia, ISN 0150, Khalid Shaykh Muhammad, ISN 10024, Ramzi Bin al-Shib, ISN 
10013, Abu Faraj al Libi, ISN 10017, and Abdul Rahim al-Sharqawi, ISN unknown. 
 
2. On November 20, 2007, the prosecution responded by e-mail, requesting 
information required by R.M.C 703(c)(2)(B)(i) in conjunction with the Defense request 
to interview the above-mentioned detainees. The Defense disputes the prosecution’s right 
to information under R.M.C. 703.  R.M.C. 703 relates to the production of witnesses. The 
Defense is not at this time seeking the production of the witnesses listed in its e-mail of 
November 15, 2007.  Rather, the Defense seeks only the prosecution’s permission to 
interview the above listed detainees. Accordingly, the Defense does not believe that 
R.M.C. 703 is germane to its request.  Instead, the Defense believes that the relevant 
R.M.C. is 701(j) (Access to witnesses and evidence.).  RM.C. 701(j) provides that “each 
party shall have adequate opportunity to prepare its case and no party may unreasonably 
impede the access of another party to a witness or evidence.”  The Defense asserts that 
the withholding of permission to interview a detainee absent a summary of what the 
detainee’s testimony is expected to be constitutes an unreasonable impediment to access.  
A requirement that the Defense proffer the expected testimony of a potential witness 
before interviewing that witness is contradictory to the purpose of such an interview and 
creates an unreasonable barrier to counsel’s investigation in preparation of a defense for 
Mr. Hamdan. 
 
3. The Defense agrees that for such a request to be reasonable there must be a 
reasonable expectation that the interview could lead to relevant testimonial or physical 
evidence. The Defense believes in this case that the potential for relevant evidence with 
respect to the above-referenced detainees was self-evident.  Nevertheless, to prevent 
further delay, the Defense clarifies the purpose of the interviews as follows:   
 

a) With respect to Said Boujaadia - Mr. Boujaadia was present at the time of Mr. 
Hamdan’s capture and has direct knowledge of the circumstances relating to Mr. 
Hamdan’s capture and any possible hostile act made by Mr. Hamdan immediately prior 
to capture.  The Defense has previously interviewed Mr. Boujaadia, however, at the time 
of the interview the question of whether Mr. Hamdan was a lawful combat and the 
charges related to transportation of surface-to-air missiles were not at issue.  Accordingly 
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the Defense seeks to re-interview Mr. Boujaadia prior to proffering him as a potential 
witness in Mr. Hamdan’s December 5, 2007 pretrial hearing.   

 
b) With respect to the remaining detainees - based on the Defense’s knowledge 

and belief, each possess detailed information on the membership and activities of Al 
Qaeda.  Mr. Hamdan’s alleged membership in and/or support of Al Qaeda is directly 
relevant to the December 5 hearing.  Accordingly, the Defense does not believe that it is 
unreasonable to interview these detainees prior to determining whether to proffer them as 
witnesses for the hearing. 

 
If the prosecution nevertheless believes that a summary of testimony is required 

prior to granting permission to interview the above detainees, the Defense requests that 
denial of its request for interviews be made at the earliest opportunity in order to facilitate 
prompt judicial review. 
 

C. D. Swift  
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Pursuant to R.M.C. 703, the Defense requests that the Government provide the following 
witnesses for the Defense at the military commission session scheduled to commence at 
1300 hours on 5 December 2007, at the Courtroom in Guantanamo Bay, Cuba. 
 
 
1. Professor Brian Williams 

University of Massachusetts at Dartmouth 
 

 
 

 
 

 
Synopsis of Expected Testimony 

 
Professor Williams will testify regarding the characteristics of al Qaeda members, 
the functions performed at properties used by al Qaeda, and the nature of al Qaeda 
fighters’ participation in combat in Afghanistan prior to Mr. Hamdan’s capture.  
Professor Williams will testify that both before and after September 11, 2001, in 
the continuing conflict in Afghanistan that concluded with the battle of Tora Bora, 
Arabs including some of Osama bin Laden’s bodyguards and other associates 
fought as part of the 055 Ansars – an Arab brigade that supported Taliban forces.   
 
Professor Williams will testify that the 055 carried arms openly, fought in 
uniform under an established chain of command and fought in conventional 
battles that conformed to the laws of war.  He will testify that the leadership of the 
055 rejected terrorist attacks against civilians as legitimate form of combat and 
did not permit person under their command to engage in such activities.  Professor 
Williams will testify that, prior to September 11, 2001, the 055 Ansars were a 
recognized fighting force in world military communities including the Northern 
Alliance and that the Northern Alliance leadership promised to extend protection 
under the Geneva Convention to members of the Ansars who surrendered or were 
captured.  He is expected to testify that the allegations against Mr. Hamdan 
conform to participation and/or support of the Ansars and not terrorist activities.   

 
Relevance and Necessity of Testimony 

 
Professor Williams is an expert on conflict in Islamic Central Asia, transnational 
jihadi militant movements and al Qaeda.  He has conducted extensive field 
research in Afghanistan and throughout the Muslim world, including Kazakhstan, 
Uzbekistan, Kosovo, Muslim Spain and Jordan/Israel/Egypt.  He is an Associate 
Professor in the Department of History at the University of Massachusetts at 
Dartmouth and has taught at several other institutions.  He has worked as a 
consultant for the Central Intelligence Agency and Scotland Yard.  He has 
published a book and is a frequent contributor to scholarly journals and news 
magazines.  His most recent publications include Taliban Fedayeen:  The World’s 
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Worst Suicide Bombers?, Terrorism Monitor, July 19, 2007 and Anbar’s Sunni 
Militias:  Fighting by Proxy, Jane’s Islamic Affairs, September 25, 2007.  
Professor Williams’ testimony will bear directly on whether Mr. Hamdan is an 
unlawful enemy combatant within the meaning of the MCA and international law. 
 
Professor Williams is testifying as an expert at no cost to the government beyond 
travel costs.  He has served as an expert witness in multiple federal asylum 
hearings on behalf of persons from Southeast Asia in which their previous 
affiliations with organizations such as resistance forces and political or military 
groups was at issue.  Professor Williams’ curriculum vitae is appended to this 
request. 

 
 
2. Khalid Shaykh Muhammad 

Detention Center, Guantanamo Bay, Cuba 
 
Synopsis of Expected Testimony 
 
The Government has alleged that Mr. Muhammad is a senior al Qaeda leader and 
the head of al Qaeda’s military committee.  As the Government denied the 
Defense request to interview Mr. Muhammad, the Defense is unable to provide a 
more detailed synopsis of the Mr. Muhammad’s expected testimony.  However, 
based on publicly available statements made by the Government and Mr. 
Muhammad, the Defense believes Mr. Muhammad will testify regarding his role 
in al Qaeda and will testify that Mr. Hamdan was not a member of al Qaeda, or 
that he was not involved in either the planning or execution of acts that allegedly 
violate the law of war. 
 
Relevance and Necessity of Testimony 
 
Mr. Hamdan is accused of, inter alia, being a member of al Qaeda.  Mr. 
Muhammad’s alleged role in al Qaeda suggests he will be able to testify as to 
whether Mr. Hamdan was also a member of that organization and whether he 
participated in the planning or execution of acts that allegedly violated the law of 
war.  Specifically, Mr. Hamdan is charged with conspiring with members of al 
Qaeda to violate the laws of war by hijacking aircraft, attacking civilians, and by 
engaging in terrorism.  At his Combatant Status Review Tribunal Hearing on 
March 10, 2007, Mr. Muhammad admitted his involvement in virtually every 
terrorist act allegedly committed by al Qaeda since 1996.  But he insisted that 
many of the Arabs captured in Afghanistan who are now detained at Guantanamo 
Bay were not members of al Qaeda and had no involvement in al Qaeda’s terrorist 
activities.  No person in U.S. custody other than Mr. Muhammad could be more 
familiar with the extent of Mr. Hamdan’s involvement in al Qaeda, or whether he 
had any involvement at all. 
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3.  Ramzi Bin al-Shib 
Detention Center, Guantanamo Bay, Cuba 

 
Synopsis of Expected Testimony 
 
The Government has alleged that Mr. Bin al-Shib is a senior al Qaeda operative 
who was involved in the planning and execution of the attacks on the United 
States on September 11, 2001. As the Government denied the Defense request to 
interview Mr. Bin al-Shib, the Defense is unable to provide a more detailed 
synopsis of Mr. Bin al-Shib’s expected testimony.  However, based on publicly 
available statements made by the Government and Mr. Bin al-Shib, the Defense 
believes Mr. Bin al-Shib will testify regarding his role in al Qaeda and that Mr. 
Hamdan was not a member of Al Qaeda, or that he was not involved in either the 
planning or execution of acts that allegedly violated the law of war. 
 
Relevance and Necessity of Testimony 

 
Mr. Hamdan is accused of, inter alia, being a member of al Qaeda.  Mr. Bin al-
Shib’s alleged role in al Qaeda suggests he will be able to testify as to whether 
Mr. Hamdan was also a member of the organization and whether he participated 
in the planning or execution of acts that allegedly violated the law of war. 

 
 
4. Abu Faraj al Libi 
 Detention Center, Guantanamo Bay, Cuba 
 

Synopsis of Expected Testimony 
 
The Government has alleged that Mr. al Libi is a senior facilitator for al Qaeda.  
In this capacity, Mr. al Libi was allegedly responsible for caring for al Qaeda 
families and transporting al Qaeda fighters to and from Afghanistan.  As the 
Government denied the Defense request to interview Mr. al Libi, the Defense is 
unable to provide a more detailed synopsis of Mr. al Libi’s expected testimony.  
However, based on publicly available statements made by the Government, the 
Defense believes Mr. al Libi will testify regarding his role in al Qaeda and that he 
will further testify that Mr. Hamdan was not a member of al Qaeda, or that he was 
not involved in either the planning or execution of acts that allegedly violated the 
law of war. 
 
Relevance and Necessity of Testimony 

 
Mr. Hamdan is accused of, inter alia, being a member of al Qaeda.  Mr. al Libi’s 
alleged role in al Qaeda suggests he will be able to testify as to whether Mr. 
Hamdan was also a member of the organization and whether he participated in the 
planning or execution of acts that allegedly violated the law of war.   
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5. Said Boujaadia  

Detention Center, Guantanamo Bay, Cuba 
 

Synopsis of Expected Testimony 
 
Mr. Boujaadia was captured and detained in Afghanistan at the same time as Mr. 
Hamdan.  As the Government denied the Defense request to interview Mr. 
Boujaadia, the Defense is unable to provide a more detailed synopsis of Mr. 
Boujaadia’s expected testimony.  However, the Defense believes Mr. Boujaadia 
can testify that he was in a van with two men who were carrying weapons.  Mr. 
Boujaadia is also expected to testify that Mr. Hamdan was not in the van with him 
and the weapons, and that Mr. Boujaadia did not meet Mr. Hamdan until after 
they were both captured by Afghan forces. 
 
Relevance and Necessity of Testimony 
Whether Mr. Hamdan was carrying missiles in his car at the time of his capture is 
an issue central to the determination of whether he is an unlawful enemy 
combatant.  Mr. Boujaadia is an eyewitness to key facts relevant to that 
determination. 

 
 
6. Abdul Rahim al-Sharqawi  

Detention Center, Guantanamo Bay, Cuba 
 

Synopsis of Expected Testimony 
 
Mr. al-Sharqawi, a/k/a/ Riyadh the Facilitator, is alleged to have served as a 
facilitator for al Qaeda by making travel arrangements for al Qaeda fighters into 
Afghanistan.  As the Government denied the Defense request to interview Mr. al-
Sharqawi, the Defense is unable to provide a more detailed synopsis of Mr. al-
Sharqawi’s expected testimony.  However, the Defense believes Mr. al-Sharqawi 
can testify that he knew Mr. Hamdan was one of Osama bin Laden’s drivers or 
bodyguards but that Mr. Hamdan was neither a member of al Qaeda nor a 
combatant.  He is expected to testify that Mr. Hamdan spent most of his time in 
Afghanistan working on cars.  Government records contend that Mr. al-Sharqawi 
facilitated travel for al Qaeda members. The Defense anticipates that Mr. al-
Sharqawi can testify that he never facilitated any travel for Mr. Hamdan. 
 
Relevance and Necessity of Testimony 

 
Mr. al-Sharqawi, who along with Mr. al-Libi facilitated the movements of al- 
Qaeda fighters to and from Afghanistan, has direct knowledge of Mr. Hamdan’s 
activities in Afghanistan.  Specifically, Mr. al-Sharqawi was in a position to know 
whether Mr. Hamdan was a combatant and whether he participated in the 
planning or execution of acts that allegedly violated the law of war. 
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7. Nasser al-Bahri  
 Sana’a, Yemen 
  

 
  

Synopsis of Expected Testimony 
  

Mr. al-Bahri served as Osama bin Laden’s chief of security, and for a period of 
time headed up his bodyguard force.  During that period of time he had personal 
knowledge as to the membership of bin Laden’s bodyguard detail.  Mr. al-Bahri is 
also Mr. Hamdan’s brother-in-law.  He is expected to testify that Mr. Hamdan 
never joined al Qaeda and had no interest in fighting.  Mr. al-Bahri is expected to 
testify that Mr. Hamdan returned to Afghanistan in 2000 because he learned that 
Mr. al-Bahri was questioned by Yemeni security forces and was concerned that he 
would be considered suspicious because of his association with Mr. al-Bahri.  Mr. 
al-Bahri will also testify that he was present when pictures of Mr. Hamdan were 
taken in which he appeared in uniform and accompanying Osama bin Laden and 
will testify as to the circumstances surrounding those pictures.   

 
 Relevance and Necessity of Testimony 
 

Mr. al-Bahri’s testimony is relevant as it will establish that Mr. Hamdan was not a 
member of al Qaeda during the time period alleged in the charge sheet, that Mr. 
Hamdan did not return to Afghanistan in 2000 to fight, and that Mr. Hamdan’s 
associating with Osama bin Laden was purely professional.  As Mr. al-Bahri is a 
family member of Mr. Hamdan, witness bias may be raised as an issue in the case.  
It is therefore essential that he testify in person so that the commission can judge 
his character and truthfulness. 

 
 
8. Muhammed Ali Qassim al-Qala’a  
 Tunis Street 
 Sana’a, Yemen 
 
  
 
 Synopsis of Expected Testimony 
 
 

Mr. al-Qala is Mr. Hamdan’s brother-in-law.  He is expected to testify regarding 
Mr. Hamdan’s religious and cultural beliefs, reputation in the community, lack of 
interest in fighting, and the reasons why Mr. Hamdan and his family were in 
Afghanistan in 2001.  Mr. al-Qala is expected to testify that Mr. Hamdan is not a 
Muslim extremist, was not a member of al Qaeda and never espoused anti-
American beliefs, had no interest in fighting and was in Afghanistan in 2001 for 
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employment purposes.  Mr. al-Qala is expected to testify that Mr. Hamdan 
returned to Afghanistan in 2000 because Mr. al-Qala informed him that Yemeni 
security forces had interviewed their brother-in-law and that it was not safe for 
Mr. Hamdan to return to Sana’a. 
 

 Relevance and Necessity of Testimony  
 

Mr. al-Qala’s testimony is relevant as it will establish Mr. Hamdan’s nature of 
peacefulness and that he was not a fighter.  Mr. al-Qala’s testimony is also 
relevant to the circumstances surrounding Mr. Hamdan’s travel to Yemen in 2000 
and his return to Afghanistan.  As Mr. al-Qala is a family member of Mr. 
Hamdan, witness bias may be raised as an issue in the case.  It is therefore 
essential that he testify in person so that the commission can judge his character 
and truthfulness. 

 
 
9. Umat al-Subur Ali Qassim al-Qala'a  
 Tunis Street 
 Sana’a, Yemen 
 
  
 
 Synopsis of Expected Testimony 
 

Mrs. al-Qala is Mr. Hamdan’s wife.  She is expected to testify as to Mr. 
Hamdan’s reasons for traveling to Afghanistan in 1999 and 2001 and the reason 
Mr. Hamdan did not leave Afghanistan with his wife in 2001.  Mrs. al-Qala is 
expected to testify that Mr. Hamdan traveling to Afghanistan in 1999 with her in 
search of employment and that he never joined al-Qaeda.  Mrs. al-Qala is also 
expected to testify that Mr. Hamdan and she returned home to Yemen in August 
2000 with the intent of remaining there.  However, Yemeni security forces 
questioned Mr. Hamdan’s brother-in-law and he decided it would be safer for his 
family to return to Afghanistan and to return to his previous employment.  Mrs. 
al-Qala is expected to testify that Mr. Hamdan returned to Afghanistan after 
taking her and their daughter to the Pakistani border because it was not safe for 
Arab men to cross at that time. 
 
Relevance and Necessity of Testimony 
 
Mrs. al-Qala’s testimony will establish that Mr. Hamdan was not a member of al-
Qaeda.  As Mrs. al-Qala is a family member of Mr. Hamdan, witness bias may be 
raised as an issue in the case.  It is therefore essential that she testify in person so 
that the commission can judge her character and truthfulness. 
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Associate Professor  
Department of History  
University of Massachusetts at Dartmouth 
 
Room 313, Group I  

  
  

  
  
  

Fields of Teaching and Research

●     Conflict in Contemporary Islamic Eurasia (Chechnya, Afghanistan, Kosovo, 
Macedonia).

●     Nationalism and Identity in the Caucasus/Central Asia (Uzbekistan, 
Kazakhstan, Kyrgyzstan).

●     Ottoman History (with emphasis on nationalism in the Balkans).
●     Transnational jihadi Militant Movements and Al Qaeda terrorism. 

Professional Experience 
 

University of Massachusetts, Dartmouth. 

●     History Dept. Assistant Professor of Islamic Civilization. Fall 2001-present 

University of London, School of Oriental and African Studies. 

●     History Dept. Lecturer in Middle Eastern-Balkan History. 1999-2001. 

University of Wisconsin, Madison.

●     Lecturer of Islamic Central Asian and Medieval Middle Eastern History. 
1996- 1998. 

Education 
 
University of Wisconsin.  Madison. WI. 

●     PhD,  May 1999. Middle Eastern and Islamic Central Asian History.

Indiana University. Bloomington. IN. 

●     Masters Degree. Spring 1992. Russian and East European History 
●     Masters Degree. Spring 1990. Department of Central Eurasian Studies.  

Ottoman Language and Turkic History.

Stetson University. Deland FL. 

●     Bachelor of Arts. Spring 1988. Department of History.   (Russian Studies and 
Art Minors).

●     DeLand High School. FL. 
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'
Subject: RE: U.S. v. Hamdan - Defense Motion for Order Compelling Testimonial Immunity

Per CAPT Allred, no further filing is necessary. 

V/r,

Military Commissions Trial Judiciary

 

-----Original Message-----
O

 

 

 Motion for Order Compelling Testimonial Immunity

The Defense erroneously failed to indicate in the attached motion that it did confer with 
the Prosecution in advance of filing the motion.  The Prosecution opposes the requested 
relief.

The Defense will make available a corrected brief should the commission so desire.

Respectfully submitted,
AJP

-----O
From: 
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Attached for filing in the case of United States v. Hamdan please find Defense Motion for 
Order Compelling Testimonial Immunity, or alternatively, Abatement.  The PDF version is 
signed and includes attachments.  The Word version is unsigned and does not include 
attachments.

 

Respectfully submitted,

AJP
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UNITED STATES OF AMERICA 
 

v. 
 

SALIM AHMED HAMDAN 
 

 
Defense Motion 

for Order Compelling Testimonial Immunity, 
or alternatively, Abatement 

 
4 December 2007 

 
 
 
 
1. Timeliness:     This motion is filed within the timeframe established by the 

Military Commissions Trial Judiciary Rules of Court. 

2. Relief Sought:     Defendant Salim Ahmed Hamdan moves for an Order 

compelling the Convening Authority to grant testimonial immunity to Said Boujaadia, or 

alternatively, abatement of the proceedings.  The Defense request for immunity includes 

immunity from the use of testimonial statements and any information directly or 

indirectly derived from such testimony by Said Boujaadia, who the Defense wishes call 

as a witness in Mr. Hamdan’s military commission.   

3. Overview:     On November 15, 2007, the Defense requested to interview 

Guantánamo Bay detainee Said Boujaadia.  The Prosecution alleges that Mr. Boujaadia 

and Mr. Hamdan were captured at or about the same time in Afghanistan on November 

24, 2001.  The Prosecution has listed among the evidence it intends to introduce at the 5 

December 2007 jurisdictional hearing a transcript of an interrogation of Mr. Boujaadia 

dating from 26 November 2001.  That interrogation addressed, among other things, the 

circumstances of Mr. Boujaadia’s and Mr. Hamdan’s capture.  If the Prosecution's 

allegations are true, then it is likely that Mr. Boujaadia has knowledge of the 

circumstances relating to Mr. Hamdan’s capture and conduct prior to capture.  Those 
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circumstances may be relevant to numerous disputed issues in this case, including facts 

relevant to the jurisdictional issue of unlawful enemy combatancy.  Mr. Boujaadia’s 

counsel informed the Defense that he will advise his client not to testify without the grant 

of testimonial immunity.  (Attachment C.)  On November 27, 2007, the Defense filed a 

request for testimonial immunity for Mr. Boujaadia, and on November 29, 2007, the 

Convening Authority for Military Commissions denied the request.  This, despite the fact 

that in February 2007, Mr. Boujaadia’s counsel had been informed that his client was on 

a list of individuals to be released from detention.  Accordingly, the Defense moves 

pursuant to R.M.C. 704(e) for an Order from the Military Judge directing the Convening 

Authority to grant testimonial immunity to Mr. Boujaadia, or alternatively, to abate the 

proceedings until such time as arrangements can be made to secure Mr. Boujaadia’s 

testimony.     

4. Burden and Standard of Proof: 

The burden is on the Defense as the moving party to establish its entitlement to 

the requested relief by a preponderance of the evidence. 

5. Facts: 

A. On November 27, 2007, the Defense sent a request by electronic mail to 
the Convening Authority, Office of Military Commissions, for assistance 
in securing immunity for a potential defense witness in order to adequately 
prepare a request under R.M.C. 704(a)(2).  The Defense requested 
testimonial immunity for Said Boujaadia currently in the custody of the 
United States and detained at Guantánamo Bay, Cuba.  (Attachment B.)   

B. On November 29, 2007, the Convening Authority denied the request by 
the Defense.  (Attachment C.) 

C. Mr. Boujaadia was captured by the same indigenous forces that captured 
Mr. Hamdan, at or near the time of Mr. Hamdan's capture.  Mr. Boujaadia 
is expected to testify that prior to capture he was traveling in a separate 
vehicle from Mr. Hamdan and that in the vehicle with Mr. Boujaadia were 
two Egyptians armed with weapons.  When confronted by indigenous 
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forces, the Egyptians engaged in a firefight and were killed.     

D. Subsequent to capture, Mr. Boujaadia is reported to have stated during 
interrogation that he was “90 percent sure that Mr. Hamdan was the driver 
of the vehicle.”  He later corrected this statement and denied meeting Mr. 
Hamdan until after his capture.     

E. Mr. Boujaadia’s testimony is potentially material to matters at issue in Mr. 
Hamdan's case, as it will establish the existence of a second vehicle and 
the presence of other armed men in that vehicle.  Further, it will establish 
that Mr. Hamdan was not part of this group and that this group was a 
potential source of incriminating papers and materials allegedly seized in 
conjunction with Mr. Hamdan’s capture.   

F. To the Defense’s knowledge, Mr. Boujaadia is the only available 
eyewitness to these events.  And, based on communications with Mr. 
Boujaadia's counsel, the Defense believes that Mr. Boujaadia will refuse 
to testify absent a grant of immunity.  Mr. Boujaadia's counsel has stated 
that in February 2007, he was informed by the Office for the 
Administrative Review of the Detention of Enemy Combatants that Mr. 
Boujaadia had approved for release from detention at Guantanamo Bay.  
See Attachment A.  However, Mr. Boujaadia remains in U.S. military 
custody at Guantanamo Bay at this time. 

 
6. Law and Argument: 

APPLICABLE LAW PROVIDES THE DEFENSE WITH THE RIGHT TO 
EVIDENCE AND WITNESSES 

Rule for Military Commission 703(b) (Right to witnesses.) provides that “[e]ach 

party is entitled to the production of any available witness whose testimony on a matter in 

issue on the merits or on an interlocutory question would be relevant and necessary.”1   

The Prosecution has listed a transcript of Mr. Boujaadia's interrogation as an exhibit it 

intends to introduce at the jurisdictional hearing on 5 December 2007.  Without Mr. 

Boujaadia’s testimony at that hearing, the Defense may be severely and unreasonably 

                                                 
1 See also 10 U.S.C. § 949j(a) (“RIGHT OF DEFENSE COUNSEL – Defense counsel in a military 
commission under this chapter shall have a reasonable opportunity to obtain witnesses and other evidence 
as provided in regulations prescribed by the Secretary of Defense.”; Regulation for Trial by Military 
Commissions 17-2(a) (“Pursuant to 10 U.S.C.§ 949j, the defense counsel in a military commission shall 
have a reasonable opportunity to obtain witnesses and other evidence as provided by R.M.C. 701-703, and 
Mil. Comm. R. Evid. 505.” 
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impeded from testing the Prosecution's case and challenging the evidence it presents 

concerning the circumstances of Mr. Hamdan's capture.  The Defense has been informed 

that Mr. Boujaadia will invoke the right against self-incrimination and refuse to testify 

without a grant of testimonial immunity.  (Attachment A.) 

IT IS PROPER FOR THE MILITARY COMMISSION TO ORDER A 
GRANT TESTIMONIAL IMMUNITY, OR ALTERNATIVELY, ABATE 
THE PROCEEDINGS 

Authority to Grant Immunity

The Convening Authority may grant testimonial immunity to any person pursuant 

to R.M.C. 704 and Regulation 15-1 and 15-2. 

Rule for Military Commission 704(e) (Decision to grant immunity.) authorizes a 

military judge to order a grant of testimonial immunity or abate proceedings, when the 

Convening Authority has previously denied an immunity request, upon a showing that: 

(1) The witness intends to invoke the right against self-incrimination to the 
extent permitted by law if called to testify; and 

 
(2) The Government has engaged in discriminatory use of immunity to 

obtain a tactical advantage, or the Government, through its own 
overreaching, has forced the witness to invoke the privilege against 
self-incrimination; and 

 
(3) The witness’ testimony is material, clearly exculpatory, not 

cumulative, not obtainable from any other source and does more than 
merely affect the credibility of other witnesses. 

 
All three of these elements should be deemed satisfied in this case.   

The witness intends to invoke the right against self-incrimination

On November 15, 2007, the Defense submitted a request to interview Mr. 

Boujaadia, with the prospect of calling him as a witness in the military commission 

proceedings against Mr. Hamdan.   On November 20, 2007, Mr. Boujaadia’s counsel, 

Zachary Katznelson, advised the Defense in a letter that unless Mr. Boujaadia was 
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granted testimonial immunity, he would advise Mr. Boujaadia to decline to testify.  

(Attachment A at 2).  Mr. Boujaadia’s counsel stated that he is concerned that if Mr. 

Boujaadia provides the Defense with exculpatory evidence, that he could be “subject to 

retributive sanctions by the prosecution.”  (Id.)   

The Government’s continued detention of Mr. Boujaadia is overreaching that has 
forced the witness to invoke the privilege against self-incrimination 

 
 Mr. Boujaadia was cleared for release from United States custody in February 

2007.  (See Attachment A).  The Office for the Administration Review of the Detention 

of Enemy Combatants informed Mr. Boujaadia’s counsel that Mr. Boujaadia had been 

“approved to leave Guantanámo, subject to the process for making appropriate diplomatic 

arrangements for his departure.”  (Id.)  

 Despite having cleared Mr. Boujaadia for release in February 2007, the 

Government continues to hold him.  Mr. Boujaadia continues to be held despite the 

Defense’s position that any testimony it seeks may be provided in a videotaped 

deposition.  (Id.).  Such a deposition is permitted under R.M.C. 702(g)(3), and any 

contention that it is necessary to hold Mr. Boujaadia for purposes of testifying in Mr. 

Hamdan's criminal proceeding is incorrect.  Continued detention on such grounds places 

the witness in reasonable fear of retaliation, and should be deemed to constitute 

overreaching within the meaning of R.M.C. 704(e).  As a result of the Government’s 

failure to release Mr. Boujaadia, he has come to reasonably fear Government retaliation 

against him should any aspect of his testimony favor or exculpate Mr. Hamdan.  This has 

forced Mr. Boujaadia to invoke the privilege against self-incrimination as per R.M.C. 

704(e)(2).   
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The witness’s testimony is potentially material, exculpatory, not cumulative, not 
obtainable from any other source and does more than merely affect the credibility 
of other witnesses  

The Prosecution has refused the Defense's request to interview Mr. Boujaadia.  

Accordingly, the Defense is not in a position to fully describe what his testimony might 

be.  Nevertheless, the Defense reasonably believes that Mr. Boujaadia’s testimony is 

potentially material and exculpatory (depending on what the Prosecution asserts 

concerning Mr. Hamdan’s conduct and the circumstances of his capture).  Among other 

things, it appears that Mr. Boujaadia’s testimony will establish the existence of a second 

vehicle of armed men at or near the time and place of Mr. Hamdan’s capture.  Moreover, 

Mr. Boujaadia’s testimony will likely establish that Mr. Hamdan was not a part of this 

group and that this group was a potential source for incriminating documents and 

materials allegedly seized during Mr. Hamdan’s capture.  Indeed, an unclassified 

summary of the evidence for the Administrative Review Board in Mr. Boujaadia’s case 

stated that “Afghan opposition figures troops took possession of two SA-7 missiles and 

an ICOM hand-held radio from the Arabs killed in the gunfight” at the time of Mr. 

Boujaadia’s capture.  Attachment D.  The Prosecution has indicated that it intends to 

offer evidence concerning the circumstances of Mr. Hamdan’s capture.  Mr. Boujaadia’s 

testimony could be highly significant in rebutting any assertion that Mr. Hamdan was 

captured while traveling with other fighters to a battlefield.  Moreover, Mr. Boujaadia’s 

testimony may contain information relevant to Mr. Hamdan’s alleged membership in al 

Qaeda and his alleged participation in unlawful activities.  For these reasons, Mr. 

Boujaadia’s testimony will do more than merely affect the credibility of other witnesses, 

as per R.M.C. 704(e)(3).     

Mr. Boujaadia’s testimony is not cumulative and not obtainable from any other 
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source.  Mr. Boujaadia was captured at or near the time and place of Mr. Hamdan’s 

capture, by the same indigenous forces as Mr. Hamdan.  He can be expected to have 

knowledge of the events surrounding Mr. Hamdan’s capture.   

7. List of attachments: 

A. November 20, 2007 letter from Said Boujaadia counsel, Zachary 

Katznelson to Charles Swift, Defense Counsel for Salim Ahmed Hamdan. 

B. Request for Immunity, November 27, 2007, electronic mail from Charles 

D. Swift, Defense Counsel for Salim Ahmed Hamdan, to Convening 

Authority, Office of Military Commissions. 

C. Convening Authority for Military Commissions Decision on the Defense 

Request for Immunity for a Potential Defense Witness, November 29, 

2007. 

D. Unclassified Summary of Combatant Status Review Tribunal for Said 

Boujaadia, October 28, 2007, and Unclassified Summary of Evidence for 

Administrative Review Board in the Case of Boujaadia, Said. 
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November 20, 2007  
 
 
 
Charles D. Swift, JD, LLM 
Acting Director of the International Humanitarian Law Clinic and Visiting Associate 
Professor 
Emory University School of Law 
 
Re: Said Boujaadia, ISN 150 
 
Dear Mr. Swift: 
 
I write regarding my client Said Boujaadia.  I understand that it is your wish to call Mr. 
Boujaadia as a witness in the Military Commission proceedings against Salim Hamdan.   
 
The Office for the Administrative Review of the Detention of Enemy Combatants informed 
me in February 2007 that Mr. Boujaadia had been “approved to leave Guantánamo, subject 
to the process for making appropriate diplomatic arrangements for his departure.”  However, 
he has remained a prisoner.  I had been perplexed by this, as one of our other Moroccan 
clients who had been cleared, Ahmed Errachidi, was sent home in April 2007 and is now 
free with his family.  I could not understand why Mr. Boujaadia was not on the same plane 
back to Morocco.  Mr. Boujaadia is a father of three children, only 10, 9 and 8 years old.  
His elderly mother is unwell and desperately wants to see her son before she dies.  Like Mr. 
Errachidi, Mr. Boujaadia should be with his loved ones.     
 
You have now explained what happened, and I am deeply disturbed.  I understand that my 
cleared client is still in Guantánamo Bay, months later, solely because Carl Britt, Acting 
Chief Prosecutor in Guantánamo, placed a hold on his transfer, because Mr. Boujaadia 
might at some point be a witness in the case of Mr. Hamdan.  I understand that Mr. Britt 
asked you to put a hold on Mr. Boujaadia, who would be a witness exculpating your client.  
I understand, further, that you said this would be totally unnecessary as under the 
commission rules you could both depose my client on videotape, and use such a statement in 
lieu of testimony.  A videotape deposition would end any pretext that it might be necessary 
to hold Mr. Boujaadia one moment longer.  When you refused to keep Mr. Boujaadia in 
Guantánamo Bay, Mr. Britt then imposed his own hold, denying Mr. Boujaadia the chance 
to go home to Morocco.   
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Charles D. Swift, JD, LLM 
November 20, 2007  
Page 2 
 
All of this was done by Mr. Britt without so much as a courtesy call to me about my client.  
In the meantime, I have been urgently working to secure Mr. Boujaadia’s release, wholly 
unaware that the entire process had been secretly short-circuited by Mr. Britt.  
 
I find this action by Mr. Britt reprehensible.  Mr. Boujaadia’s freedom should not in any 
way be compromised because he might at some point serve as a witness in another 
prisoner’s case.  There are countless ways to ensure Mr. Boujaadia’s testimony is available 
for Mr. Hamdan’s proceedings – without keeping him in Guantanamo Bay, let alone in the 
particularly harsh conditions of Camp 6, where he is housed.   
 
I am willing to consent to your calling Mr. Boujaadia as a witness if all the following 
conditions are met:   
 
First, I must obviously be permitted to discuss this matter with Mr. Boujaadia before you or 
anyone representing Mr. Hamdan, or anyone from the prosecution, speaks with Mr. 
Boujaadia.  I must also be permitted to be present during any questioning of him by either 
the prosecution or defense.  This would include any testimony before the Military 
Commission itself or any of its officers.   
 
Second, Mr. Boujaadia must be offered complete testimonial immunity.  This is clearly 
permitted by the commission rules.   
 
Third, Mr. Boujaadia’s testimony must be taken as soon as possible after I meet with him, in 
a manner that will ensure that it is available as needed in future Commission proceedings.  
This should be completed by December 5, 2007, the date of your scheduled hearing.  There 
can be no excuse for failing to conclude everything by that time, since Mr. Boujaadia’s 
repatriation has already been delayed for several months in this inexcusable manner.  
 
Fourth, that immediately after Mr. Boujaadia provides this testimony, Mr. Britt (or the 
relevant official) shall lift the hold against Mr. Boujaadia’s transfer and that every effort be 
made to return Mr. Boujaadia immediately to his wife and children in Morocco.   
 
My obvious concern is that if Mr. Boujaadia provides evidence exculpating your client, he 
will be subject to retributive sanctions by the prosecution.  My concerns here are 
exacerbated by the fact that Mr. Britt has already punished my client by secretly barring him 
from returning to his family.  Additionally, you have explained to me that Mr. Britt has 
threatened to charge Mr. Boujaadia as a co-conspirator with Mr. Hamdan.  This is absurd, 
given the fact that Mr. Boujaadia has already been cleared by the U.S. government.  The 
only possible reason for this threat is that Mr. Boujaadia may be willing to provide honest 
testimony for your client.   
 
I look forward to your prompt response.  Many thanks.   

p  s a charitable company limited by guarantee 
Registered Charity No. 1114900 Registered Company No. 5777831 (England) 

 
Patrons: Alan Bennett, Martha Lane Fox, Sir John Mortimer, Jon Snow, Marina Warner, Sir Charles Wheeler 

 

 

 

Sincerely,  
 
 
Zachary Katznelson 
Senior Counsel 
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27 November 2007 

 

From:    Charles D. Swift, Civilian Defense Counsel 
To:        Convening Authority, Office of Military Commissions 
 
Subj:  REQUEST FOR IMMUNITY 
 
1.  Pursuant to Rule for Military Commissions (R. M.C.) 704 and Regulation for Trial by 
Military Commissions (Regulation) 15 – 3(b), the Defense hereby submits the following request 
for immunity:  

1. Name of Proceeding – United States v. Salim Ahmed Hamdan. 

2. Name of Witness – Said Boujaadia,  

3. Name of Military Command to which the witness is assigned – Mr. Boujaadia is under 
the control of Commander, Joint Task Force Guantanamo. 

4. Date and Place of Birth.  Mr. Boujaadia is approximately 39 years old and a citizen of 
Morocco.  The Defense is unaware of Mr. Boujaadia’s place of birth but believes he was 
born on 5 May 1968. 

5. FBI file number – Unknown.  

6. State and Federal Charges.  The Defense is not aware of any state or federal criminal 
charges are pending against Mr. Boujaadia.  The Defense is aware that Prosecution 
previously stated in a conversation with the Defense that it was considering charging    
Mr. Boujaadia.  The Defense notes, however, that subsequent to this conversation neither 
Mr. Hamdan’s charge regarding the alleged conspiracy to commit murder by transporting 
surface-to-air missiles was amended to name Mr. Boujaadia nor have charges been sworn 
against Mr. Boujaadia.  Consequently, the Defense submits that there is no evidence that 
the Prosecution actually intends to go forward with charges against Mr. Boujaadia. 

7. Whether the Witness is Currently Incarcerated - Mr. Boujaadia is currently detained at 
Naval Station Guantanamo Bay.  In February 2007, Mr. Boujaadia was cleared for 
transfer to Morocco by the Office for the Administrative Review of the Detention of 
Enemy Combatants.  While Mr. Boujaadia was awaiting diplomatic clearance of his 
transfer, the Office of the Chief Prosecutor contacted military defense counsel to inform 
counsel of the transfer and to inquire whether the Defense would be willing to join a 
request for Mr. Boujaadia’s release to be placed on hold.  The Defense declined to join 
the request and requested that the Prosecution agree to a video deposition as an 
alternative to further detention of Mr. Boujaadia.  The Prosecution declined agreement, 
and subsequently submitted an ex parte request that Mr. Boujaadia not be transferred.  To 
the Defense’s information and belief the Prosecution’s request was granted.  (See 
Enclosed letter from Mr. Boujaadia’s counsel dated November 20, 2007.)   
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8. Background of Proceeding – Mr. Boujaadia’s testimony is sought both in conjunction 
with the substantive charges of conspiracy to commit murder in violation of the law of 
war (Charge 1, Specification 2) and providing material support for terrorism by providing 
surface to air missiles (Charge 2, Specifications 3 and 4), and in conjunction with        
Mr. Hamdan’s pre-trial jurisdictional hearing concerning his combatant status scheduled 
for December 5, 2007.  (Referred charges attached.)  Based on representations by the 
Prosecution, the Defense anticipates that the Government will offer evidence concerning 
the circumstances of Mr. Hamdan’s capture at the December 5 hearing.  As an eyewitness 
to the events surrounding Mr. Hamdan’s capture, Mr. Boujaadia’s testimony will be 
essential to challenge the Government’s assertion that Mr. Hamdan was captured while 
traveling with other fighters and while transporting weapons. 

9. Statement of Expected Testimony and Necessity – Mr. Boujaadia was captured in the 
same operation and by the same indigenous forces as Mr. Hamdan. Based on the 
Defense’s interview of Mr. Boujaadia in September 2004, Mr. Boujaadia is expected to 
testify that prior to capture he was traveling in a separate vehicle from Mr. Hamdan; that 
in the vehicle with him were two Egyptians who were both carrying weapons; that when 
stopped by indigenous forces, these individuals engaged in a fire fight and were 
subsequently killed.  Subsequent to his capture, Mr. Boujaadia stated during interrogation 
that he was “90 percent sure that Mr. Hamdan was the driver of the vehicle.”  During the 
Defense interview of Mr. Boujaadia, he corrected this statement and denied meeting    
Mr. Hamdan until after his capture. 

10. Mr. Boujaadia’s testimony is necessary because it establishes the existence of a second 
vehicle and the presence of other armed men in that vehicle.  Further, it establishes that 
Mr. Hamdan was not part of this group and that this group was the potential source for 
both the surface-to- air missiles and papers allegedly seized in conjunction with           
Mr. Hamdan’s capture.  Testimony relevant to Mr. Hamdan’s possession of surface-to- 
air missiles is relevant both to his combatant status and to the charges against him.  To 
the Defense’s knowledge and belief, Mr. Boujaadia is the only available eye witness to 
these events. 

Based on communications with Mr. Boujaadia’s counsel, the Defense anticipates that   
Mr. Boujaadia, to the extent permitted by law, will refuse to testify absent a grant of 
immunity.  In particular, Mr. Boujaadia’s counsel is concerned that Mr. Boujaadia will be 
subject to retaliatory detention should he testify favorably to Mr. Hamdan.  Accordingly, 
in addition to testimonial immunity, counsel seeks a guarantee from the Convening 
Authority that the Convening Authority will direct the Office of the Chief Prosecutor to 
lift the hold placed on Mr. Boujaadia’s transfer once he has testified.  Providing that    
Mr. Boujaadia’s testimony is videotaped for use at trial, the Defense would have no 
objection to Mr. Boujaadia’s release as the subject matter of both the criminal charges 
and the combatant status hearing involve identical facts. 

11. Willingness to Testify With Grant of Immunity – Based on Mr. Boujaadia’s counsel’s 
representations, if immunity is granted the Defense anticipates that Mr. Boujaadia will 
testify. 
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12. Timeliness- The Defense notes that this request is not submitted in sufficient time to 
permit three weeks’ consideration as required by Regulation 15-3(b).  The Defense was 
unable comply with this requirement because Defense has not yet been served with 
discovery by the Prosecution.  The Defense only became aware of the source, extent, and 
nature of the Government’s evidence relating to Mr. Hamdan’s capture on November 16, 
2007 during a meeting with the Prosecution.  Subsequent to that meeting the necessity for 
Mr. Boujaadia’s testimony at the hearing became apparent.  Thereafter, counsel contacted          
Mr. Boujaadia’s attorney to confirm that Mr. Hamdan would be calling Mr. Boujaadia as 
a witness and, on November 20, 2007, Mr. Boujaadia’s counsel responded with the 
attached letter necessitating this request.  Accordingly, the Defense requests that the three 
week period in advance of granting testimonial immunity be waived.  If the Convening 
Authority is unwilling to waive the three week consideration requirement, the Defense 
requests to be notified as soon as possible so that the Defense may seek an appropriate 
extension of time in conjunction with Mr. Hamdan’s December 5, 2007 hearing. 

 
        /s/ 
  

C.D. Swift 
Civilian Defense Counsel 
Visiting Professor of Law 
Emory University 
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'

Subject: U.S. v. Hamdan - Defense Motion to Compel Production of Witnesses

Attachments: Defense Motion to Compel Production of Witnesses.pdf; Defense Motion to Compel 
Production of Witnesses.doc

Defense Motion to 
Compel Produ...

Defense Motion to 
Compel Produ...

 

Attached for filing in the case of United States v. Hamdan please find Defense Motion to 
Compel Production of Witnesses.  The PDF version is signed and includes attachments.  The 
Word version is unsigned and does not include attachments.

 

Respectfully submitted,

AJP
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UNITED STATES OF AMERICA 

 
v. 
 

SALIM AHMED HAMDAN 
 

 
Defense Motion 

to Compel Production of Witnesses 
 

4 December 2007 

 
 
 
 
1. Timeliness:     This motion is filed within the timeframe established by the Military 

Commissions Trial Judiciary Rules of Court. 

2. Relief Sought:     Defendant Salim Ahmed Hamdan moves to compel production of 

defense witnesses in accordance with Rule for Military Commissions (R.M.C.) 703, Manual for 

Military Commissions, United States (2007 ed.) and 10 U.S.C. § 947j (2006). 

3. Overview:     The defense has requested the production of nine defense witnesses for Mr. 

Hamdan’s jurisdictional hearing, which is currently scheduled for 5 December 2007.  The 

prosecution has refused to produce any of these witnesses, and it has provided no explanation for 

its refusal.  Because the right to call witnesses in one’s own behalf is a fundamental right, and 

because Mr. Hamdan cannot receive a fair adjudication of the personal jurisdiction issue without 

the production of these witnesses, Mr. Hamdan seeks the production of the requested defense 

witnesses. 

4. Burden and Standard of Proof:     The burden of persuasion on this motion rests with 

the moving party.  United States v. Rodriguez, 60 M.J. 239, 246 (C.A.A.F. 2004). 

5. Facts:   

A. On November 15, 2007, the Defense sent a request by electronic mail to the 
Prosecution for assistance in securing the opportunity to interview five potential 
defense witnesses in order to adequately prepare a request under R.M.C. 
703(c)(2)(B)(i).  The Defense requested interviews with five detainees currently 
in the custody of the United States and detained at Guantanamo:  Khalid Shaykh 
Muhammad, Ramzi Bin al-Shib, Abu Faraj al Libi, Said Boujaadia and Abdul 
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Rahim al-Sharqawi.  (Attachment A.)   

B. On November 20, 2007, having failed to receive a response, the Defense 
reiterated its request, noting that the military judge had ordered the Defense to 
provide its request for production of witnesses by November 28, 2007.  
(Attachment B.) 

C. On November 20, 2007, the Prosecution responded by requesting information 
required by R.M.C. 703(c)(2)(B)(i).  (Attachment C.) 

D. On November 21, 2007, the Defense sent a memorandum to the Prosecution 
informing it that a request for access to potential witnesses is governed by R.M.C. 
701(j), and provided additional information as to the relevance of the requested 
interviews.  (Attachment D.) 

E. On November 28, 2007, the Defense provided a list of proposed witnesses to the 
commission and the Prosecution and submitted a request for production of 
witnesses pursuant to R.M.C. 703.  (Attachments E, F.)  The Defense request 
provided as much detail as was possible without the prior interviews of the five 
detainees. 

F. The Prosecution has refused to produce these witnesses, and it has provided no 
explanation for its refusal. 

6. Law and Argument:  The right to call witnesses in one’s own defense has long been 

recognized as essential to a fair trial.  In re Oliver, 333 U.S. 257, 273 (1948).  In fact, “[f]ew 

rights are more fundamental than that of an accused to present witnesses in his own defense.”  

Chambers v. Mississippi, 410 U.S. 284, 301 (1973); See also, United States v. McAllister, 64 

M.J. 248, 249 (C.A.A.F. 2007).  In a trial by military commission, this fundamental right is 

provided for in R.M.C. 703(a) and 10 U.S.C. § 949j (2006), and by Common Article 3, which 

requires that Mr. Hamdan be afforded all the judicial guarantees that are “recognized as 

indispensable by civilized peoples.”  Geneva Convention Relative to the Treatment of Prisoners 

of War, 6 U.S.T. 3316, 3318 (1955). 

Mr. Hamdan is entitled to the production of witnesses whose testimony is both “relevant 

and necessary.”  R.M.C. 703(b)(1); 10 U.S.C. § 949j (2006); See e.g., United States v. Breeding, 

44 M.J. 345 (C.A.A.F. 1996).  The language contained in R.M.C. 703(b)(1) is identical to the 
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language contained in Rule for Courts-Martial (R.C.M.) 703(b)(1), Manual for Courts-Martial, 

United States (2005 ed.).  Relevant evidence is “necessary when it is not cumulative and when it 

would contribute to a party’s presentation of the case in some positive way on a matter in issue.”  

R.C.M. 703(f)(1) discussion. 

Aside from Professor Brian Williams, each of the requested defense witnesses were with 

Mr. Hamdan before his capture or immediately thereafter.  Accordingly, these witnesses could 

testify as to whether Mr. Hamdan engaged in activities, or conspired with others to engage in 

activities, that would arguably violate the laws of war.  For example, Mr. Hamdan is charged 

with conspiring with senior members of al Qaeda to attack and murder civilians and to destroy 

property in violation of the law of war.  At the unclassified portion of his Combatant Status 

Review Tribunal Hearing on 10 March 2007, Mr. Khalid Shaykh Muhammad claimed 

responsibility for virtually every terrorist attack attributed to al Qaeda, including the attacks of 

September 11, 2001, which he claimed to have planned “from A to Z.”  In a 10 July 2002 

interrogation summeary, Mr. Hamdan reportedly told investigators that he met Mr. Muhammad 

when he returned to Afghanistan from Yemen in April 2001, and that he regularly saw Mr. 

Muhammad thereafter.  If these accounts are true, then no other person currently in U.S. custody 

is in a better position to testify as to Mr. Hamdan’s participation in the planning or execution of 

violations of the law of war than Mr. Muhammad.       

7. Request for Oral Argument:     The Defense does not request oral argument on the 

issues raised in this motion. 

8. Request for Witnesses:     As the Defense does not request oral argument, the Defense 

does not intend to call witnesses in connection with this motion, but reserves the right to do so if 

oral argument is scheduled and the Prosecution’s response raises issues requiring rebuttal 
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From: Prasow, Andrea, Ms, DoD OGC 
Sent: Thursday, November 15, 2007 14:36
To: Britt, William, LTC, DoD OGC; Stone, Tim, LCDR, DoD OGC
Cc: Mizer, Brian, LT, DoD OGC
Subject: US v. Hamdan - Request for Interviews

Gentlemen, 

As you know, the list of witnesses and evidence upon which we intend to rely for the 
December 5 hearing is due on 28 November. In order to determine whether we will call 
certain people as witnesses, we need the opportunity to interview them in advance.  
Accordingly, we request your assistance in securing the opportunity to interview the 
following persons for the limited purpose of preparing for the December 5 hearing.  We do 
not waive the opportunity to seek additional interviews with them to prepare for trial.

Khalid Shaykh Muhammad,  

Ramzi Bin al-Shib,  

Abu Faraj al Libi,  

Said Boujaadia,  

Abdul Rahim al-Sharqawi 

Please let us know what additional information you might require from us in order to 
schedule these interviews. 

Thank you, 
AJP 

Andrea J. Prasow 
Office of the Chief Defense Counsel 
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From: Prasow, Andrea, Ms, DoD 
Sent: Thursday, November 29, 2007 6:28 PM
To:
Subject: FW: US v. Hamdan - Request for Interviews
Signed By:

From: Prasow, Andrea, Ms, DoD OGC 
Sent: Tuesday, November 20, 2007 09:42
To: Britt, William, LTC, DoD OGC; Stone, Tim, LCDR, DoD OGC
Cc: Mizer, Brian, LT, DoD OGC
Subject: FW: US v. Hamdan - Request for Interviews

Gentlemen,
 
As travel may be difficult with the upcoming holiday, please confirm if you will be 
facilitating these witness interviews in advance of the 28 November deadline to disclose 
the identity of witnesses and to provide the commission with a synopsis of the expected 
testimony.
 
Thank you,
AJP

________________________________

From: Prasow, Andrea, Ms, DoD OGC 
Sent: Thursday, November 15, 2007 14:36
To: Britt, William, LTC, DoD OGC; Stone, Tim, LCDR, DoD OGC
Cc: Mizer, Brian, LT, DoD OGC
Subject: US v. Hamdan - Request for Interviews

Gentlemen, 

As you know, the list of witnesses and evidence upon which we intend to rely for the 
December 5 hearing is due on 28 November. In order to determine whether we will call 
certain people as witnesses, we need the opportunity to interview them in advance.  
Accordingly, we request your assistance in securing the opportunity to interview the 
following persons for the limited purpose of preparing for the December 5 hearing.  We do 
not waive the opportunity to seek additional interviews with them to prepare for trial.

Khalid Shaykh Muhammad,  

Ramzi Bin al-Shib,  

Abu Faraj al Libi,  

Said Boujaadia,  

Abdul Rahim al-Sharqawi 

Please let us know what additional information you might require from us in order to 
schedule these interviews. 

Thank you, 
AJP 

Andrea J. Prasow 
Office of the Chief Defense Counsel 
Office of Military Commissions 
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US v. Hamdan - Request for Interviews

Ms. Prasow = please provide the information required by R.C.M. =03(c)(2)(B)(i). Thank you. wbb.
 
WILLIAM B. BRITT  
LTC, JA, USAR =BR>Deputy Chief Prosecutor  
OFFICE =F MILITARY COMMISSIONS  

 

CONFIDENTIALITY NOTICE: This electronic transmission may contain attorney work-product 
=r information protected under the attorney-client privilege, both of which =re protected from 
disclosure under the Freedom of Information Act, 5 USC =52. Do not release outside of DoD 
channels without prior authorization from the =sender.

 
=/P> 

From: Prasow, Andrea, Ms, DoD OGC  
Sent: Tuesday, November 20, 2007 9:42 AM 
To: Britt, =William, LTC, DoD OGC; Stone, Tim, LCDR, DoD OGC 
Cc: Mizer, =rian, LT, DoD OGC 
Subject: FW: US v. Hamdan - Request for Interviews 
 
Gentlemen,
 
As travel may be difficult with the upcoming =oliday, please confirm if you will be facilitating these witness 
=nterviews in advance of the 28 November deadline to disclose the identity of =itnesses and to provide the 
commission with a synopsis of the expected testimony.
 
Thank you,
AJP
 

From: Prasow, Andrea, Ms, DoD OGC  
Sent: Thursday, November 15, 2007 14:36 
To: Britt, =illiam, LTC, DoD OGC; Stone, Tim, LCDR, DoD OGC 
Cc: Mizer, Brian, LT, =oD OGC 
Subject: US v. Hamdan - Request for Interviews 
 

Gentlemen, 

As you know, the list of witnesses and =vidence upon which we intend to rely for the December 5 
hearing is due on 28 =ovember. In order to determine whether we will call certain people as witnesses, 
we =eed the opportunity to interview them in advance.  Accordingly, we request =our assistance in 
securing the opportunity to interview the following =ersons for the limited purpose of preparing for the 
December 5 hearing.  We do =ot waive the opportunity to seek additional interviews with them to 

file:///U|/Motion%20to%20Compel%20Attachments/Email%20from%20Britt htm (1 of 2)12/4/2007 5:39:38 PM
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US v. Hamdan - Request for Interviews

prepare =or trial. 
 
Khalid Shaykh Muhammad,  

Ramzi Bin al-Shib,  

Abu Faraj al Libi,  

Said Boujaadia,  

Abdul Rahim al-Sharqawi 

Please let us know what additional =nformation you might require from us in order to schedule these 
interviews. 

Thank you,  
AJP 

Andrea J. Prasow  
Office of the Chief Defense Counsel  
Office of Military Commissions  

  
  

  
  

 

file:///U|/Motion%20to%20Compel%20Attachments/Email%20from%20Britt htm (2 of 2)12/4/2007 5:39:38 PM
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MEMORANDUM 
November 21, 2007 

From: Professor Charles Swift, Civilian Defense Counsel 
 
To: Colonel William Britt, Military Prosecutor 
 
Re: Prosecution Request for Information required by 703(c)(2)(B)(i) in conjunction with 
request to interview detainees at Guantánamo Bay 
  
1. To the best of the Defense’s knowledge and belief, prior to permitting an 
interview of a detainee by defense counsel, other than counsel’s client, the Joint Task 
Force Commander requires the permission of the prosecution. Accordingly, the Defense 
forwarded to the prosecution on November 15, 2007 a request by e-mail to interview Said 
Boujaadia, ISN 0150, Khalid Shaykh Muhammad, ISN 10024, Ramzi Bin al-Shib, ISN 
10013, Abu Faraj al Libi, ISN 10017, and Abdul Rahim al-Sharqawi, ISN unknown. 
 
2. On November 20, 2007, the prosecution responded by e-mail, requesting 
information required by R.M.C 703(c)(2)(B)(i) in conjunction with the Defense request 
to interview the above-mentioned detainees. The Defense disputes the prosecution’s right 
to information under R.M.C. 703.  R.M.C. 703 relates to the production of witnesses. The 
Defense is not at this time seeking the production of the witnesses listed in its e-mail of 
November 15, 2007.  Rather, the Defense seeks only the prosecution’s permission to 
interview the above listed detainees. Accordingly, the Defense does not believe that 
R.M.C. 703 is germane to its request.  Instead, the Defense believes that the relevant 
R.M.C. is 701(j) (Access to witnesses and evidence.).  RM.C. 701(j) provides that “each 
party shall have adequate opportunity to prepare its case and no party may unreasonably 
impede the access of another party to a witness or evidence.”  The Defense asserts that 
the withholding of permission to interview a detainee absent a summary of what the 
detainee’s testimony is expected to be constitutes an unreasonable impediment to access.  
A requirement that the Defense proffer the expected testimony of a potential witness 
before interviewing that witness is contradictory to the purpose of such an interview and 
creates an unreasonable barrier to counsel’s investigation in preparation of a defense for 
Mr. Hamdan. 
 
3. The Defense agrees that for such a request to be reasonable there must be a 
reasonable expectation that the interview could lead to relevant testimonial or physical 
evidence. The Defense believes in this case that the potential for relevant evidence with 
respect to the above-referenced detainees was self-evident.  Nevertheless, to prevent 
further delay, the Defense clarifies the purpose of the interviews as follows:   
 

a) With respect to Said Boujaadia - Mr. Boujaadia was present at the time of Mr. 
Hamdan’s capture and has direct knowledge of the circumstances relating to Mr. 
Hamdan’s capture and any possible hostile act made by Mr. Hamdan immediately prior 
to capture.  The Defense has previously interviewed Mr. Boujaadia, however, at the time 
of the interview the question of whether Mr. Hamdan was a lawful combat and the 
charges related to transportation of surface-to-air missiles were not at issue.  Accordingly 
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the Defense seeks to re-interview Mr. Boujaadia prior to proffering him as a potential 
witness in Mr. Hamdan’s December 5, 2007 pretrial hearing.   

 
b) With respect to the remaining detainees - based on the Defense’s knowledge 

and belief, each possess detailed information on the membership and activities of Al 
Qaeda.  Mr. Hamdan’s alleged membership in and/or support of Al Qaeda is directly 
relevant to the December 5 hearing.  Accordingly, the Defense does not believe that it is 
unreasonable to interview these detainees prior to determining whether to proffer them as 
witnesses for the hearing. 

 
If the prosecution nevertheless believes that a summary of testimony is required 

prior to granting permission to interview the above detainees, the Defense requests that 
denial of its request for interviews be made at the earliest opportunity in order to facilitate 
prompt judicial review. 
 

C. D. Swift  
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Pursuant to R.M.C. 703, the Defense requests that the Government provide the following 
witnesses for the Defense at the military commission session scheduled to commence at 
1300 hours on 5 December 2007, at the Courtroom in Guantanamo Bay, Cuba. 
 
 
1. Professor Brian Williams 

University of Massachusetts at Dartmouth 
 

 
 

 
 

 
Synopsis of Expected Testimony 

 
Professor Williams will testify regarding the characteristics of al Qaeda members, 
the functions performed at properties used by al Qaeda, and the nature of al Qaeda 
fighters’ participation in combat in Afghanistan prior to Mr. Hamdan’s capture.  
Professor Williams will testify that both before and after September 11, 2001, in 
the continuing conflict in Afghanistan that concluded with the battle of Tora Bora, 
Arabs including some of Osama bin Laden’s bodyguards and other associates 
fought as part of the 055 Ansars – an Arab brigade that supported Taliban forces.   
 
Professor Williams will testify that the 055 carried arms openly, fought in 
uniform under an established chain of command and fought in conventional 
battles that conformed to the laws of war.  He will testify that the leadership of the 
055 rejected terrorist attacks against civilians as legitimate form of combat and 
did not permit person under their command to engage in such activities.  Professor 
Williams will testify that, prior to September 11, 2001, the 055 Ansars were a 
recognized fighting force in world military communities including the Northern 
Alliance and that the Northern Alliance leadership promised to extend protection 
under the Geneva Convention to members of the Ansars who surrendered or were 
captured.  He is expected to testify that the allegations against Mr. Hamdan 
conform to participation and/or support of the Ansars and not terrorist activities.   

 
Relevance and Necessity of Testimony 

 
Professor Williams is an expert on conflict in Islamic Central Asia, transnational 
jihadi militant movements and al Qaeda.  He has conducted extensive field 
research in Afghanistan and throughout the Muslim world, including Kazakhstan, 
Uzbekistan, Kosovo, Muslim Spain and Jordan/Israel/Egypt.  He is an Associate 
Professor in the Department of History at the University of Massachusetts at 
Dartmouth and has taught at several other institutions.  He has worked as a 
consultant for the Central Intelligence Agency and Scotland Yard.  He has 
published a book and is a frequent contributor to scholarly journals and news 
magazines.  His most recent publications include Taliban Fedayeen:  The World’s 
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Worst Suicide Bombers?, Terrorism Monitor, July 19, 2007 and Anbar’s Sunni 
Militias:  Fighting by Proxy, Jane’s Islamic Affairs, September 25, 2007.  
Professor Williams’ testimony will bear directly on whether Mr. Hamdan is an 
unlawful enemy combatant within the meaning of the MCA and international law. 
 
Professor Williams is testifying as an expert at no cost to the government beyond 
travel costs.  He has served as an expert witness in multiple federal asylum 
hearings on behalf of persons from Southeast Asia in which their previous 
affiliations with organizations such as resistance forces and political or military 
groups was at issue.  Professor Williams’ curriculum vitae is appended to this 
request. 

 
 
2. Khalid Shaykh Muhammad 

Detention Center, Guantanamo Bay, Cuba 
 
Synopsis of Expected Testimony 
 
The Government has alleged that Mr. Muhammad is a senior al Qaeda leader and 
the head of al Qaeda’s military committee.  As the Government denied the 
Defense request to interview Mr. Muhammad, the Defense is unable to provide a 
more detailed synopsis of the Mr. Muhammad’s expected testimony.  However, 
based on publicly available statements made by the Government and Mr. 
Muhammad, the Defense believes Mr. Muhammad will testify regarding his role 
in al Qaeda and will testify that Mr. Hamdan was not a member of al Qaeda, or 
that he was not involved in either the planning or execution of acts that allegedly 
violate the law of war. 
 
Relevance and Necessity of Testimony 
 
Mr. Hamdan is accused of, inter alia, being a member of al Qaeda.  Mr. 
Muhammad’s alleged role in al Qaeda suggests he will be able to testify as to 
whether Mr. Hamdan was also a member of that organization and whether he 
participated in the planning or execution of acts that allegedly violated the law of 
war.  Specifically, Mr. Hamdan is charged with conspiring with members of al 
Qaeda to violate the laws of war by hijacking aircraft, attacking civilians, and by 
engaging in terrorism.  At his Combatant Status Review Tribunal Hearing on 
March 10, 2007, Mr. Muhammad admitted his involvement in virtually every 
terrorist act allegedly committed by al Qaeda since 1996.  But he insisted that 
many of the Arabs captured in Afghanistan who are now detained at Guantanamo 
Bay were not members of al Qaeda and had no involvement in al Qaeda’s terrorist 
activities.  No person in U.S. custody other than Mr. Muhammad could be more 
familiar with the extent of Mr. Hamdan’s involvement in al Qaeda, or whether he 
had any involvement at all. 
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3.  Ramzi Bin al-Shib 
Detention Center, Guantanamo Bay, Cuba 

 
Synopsis of Expected Testimony 
 
The Government has alleged that Mr. Bin al-Shib is a senior al Qaeda operative 
who was involved in the planning and execution of the attacks on the United 
States on September 11, 2001. As the Government denied the Defense request to 
interview Mr. Bin al-Shib, the Defense is unable to provide a more detailed 
synopsis of Mr. Bin al-Shib’s expected testimony.  However, based on publicly 
available statements made by the Government and Mr. Bin al-Shib, the Defense 
believes Mr. Bin al-Shib will testify regarding his role in al Qaeda and that Mr. 
Hamdan was not a member of Al Qaeda, or that he was not involved in either the 
planning or execution of acts that allegedly violated the law of war. 
 
Relevance and Necessity of Testimony 

 
Mr. Hamdan is accused of, inter alia, being a member of al Qaeda.  Mr. Bin al-
Shib’s alleged role in al Qaeda suggests he will be able to testify as to whether 
Mr. Hamdan was also a member of the organization and whether he participated 
in the planning or execution of acts that allegedly violated the law of war. 

 
 
4. Abu Faraj al Libi 
 Detention Center, Guantanamo Bay, Cuba 
 

Synopsis of Expected Testimony 
 
The Government has alleged that Mr. al Libi is a senior facilitator for al Qaeda.  
In this capacity, Mr. al Libi was allegedly responsible for caring for al Qaeda 
families and transporting al Qaeda fighters to and from Afghanistan.  As the 
Government denied the Defense request to interview Mr. al Libi, the Defense is 
unable to provide a more detailed synopsis of Mr. al Libi’s expected testimony.  
However, based on publicly available statements made by the Government, the 
Defense believes Mr. al Libi will testify regarding his role in al Qaeda and that he 
will further testify that Mr. Hamdan was not a member of al Qaeda, or that he was 
not involved in either the planning or execution of acts that allegedly violated the 
law of war. 
 
Relevance and Necessity of Testimony 

 
Mr. Hamdan is accused of, inter alia, being a member of al Qaeda.  Mr. al Libi’s 
alleged role in al Qaeda suggests he will be able to testify as to whether Mr. 
Hamdan was also a member of the organization and whether he participated in the 
planning or execution of acts that allegedly violated the law of war.   
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5. Said Boujaadia  

Detention Center, Guantanamo Bay, Cuba 
 

Synopsis of Expected Testimony 
 
Mr. Boujaadia was captured and detained in Afghanistan at the same time as Mr. 
Hamdan.  As the Government denied the Defense request to interview Mr. 
Boujaadia, the Defense is unable to provide a more detailed synopsis of Mr. 
Boujaadia’s expected testimony.  However, the Defense believes Mr. Boujaadia 
can testify that he was in a van with two men who were carrying weapons.  Mr. 
Boujaadia is also expected to testify that Mr. Hamdan was not in the van with him 
and the weapons, and that Mr. Boujaadia did not meet Mr. Hamdan until after 
they were both captured by Afghan forces. 
 
Relevance and Necessity of Testimony 
Whether Mr. Hamdan was carrying missiles in his car at the time of his capture is 
an issue central to the determination of whether he is an unlawful enemy 
combatant.  Mr. Boujaadia is an eyewitness to key facts relevant to that 
determination. 

 
 
6. Abdul Rahim al-Sharqawi  

Detention Center, Guantanamo Bay, Cuba 
 

Synopsis of Expected Testimony 
 
Mr. al-Sharqawi, a/k/a/ Riyadh the Facilitator, is alleged to have served as a 
facilitator for al Qaeda by making travel arrangements for al Qaeda fighters into 
Afghanistan.  As the Government denied the Defense request to interview Mr. al-
Sharqawi, the Defense is unable to provide a more detailed synopsis of Mr. al-
Sharqawi’s expected testimony.  However, the Defense believes Mr. al-Sharqawi 
can testify that he knew Mr. Hamdan was one of Osama bin Laden’s drivers or 
bodyguards but that Mr. Hamdan was neither a member of al Qaeda nor a 
combatant.  He is expected to testify that Mr. Hamdan spent most of his time in 
Afghanistan working on cars.  Government records contend that Mr. al-Sharqawi 
facilitated travel for al Qaeda members. The Defense anticipates that Mr. al-
Sharqawi can testify that he never facilitated any travel for Mr. Hamdan. 
 
Relevance and Necessity of Testimony 

 
Mr. al-Sharqawi, who along with Mr. al-Libi facilitated the movements of al- 
Qaeda fighters to and from Afghanistan, has direct knowledge of Mr. Hamdan’s 
activities in Afghanistan.  Specifically, Mr. al-Sharqawi was in a position to know 
whether Mr. Hamdan was a combatant and whether he participated in the 
planning or execution of acts that allegedly violated the law of war. 
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7. Nasser al-Bahri  
 Sana’a, Yemen 
  

 
  

Synopsis of Expected Testimony 
  

Mr. al-Bahri served as Osama bin Laden’s chief of security, and for a period of 
time headed up his bodyguard force.  During that period of time he had personal 
knowledge as to the membership of bin Laden’s bodyguard detail.  Mr. al-Bahri is 
also Mr. Hamdan’s brother-in-law.  He is expected to testify that Mr. Hamdan 
never joined al Qaeda and had no interest in fighting.  Mr. al-Bahri is expected to 
testify that Mr. Hamdan returned to Afghanistan in 2000 because he learned that 
Mr. al-Bahri was questioned by Yemeni security forces and was concerned that he 
would be considered suspicious because of his association with Mr. al-Bahri.  Mr. 
al-Bahri will also testify that he was present when pictures of Mr. Hamdan were 
taken in which he appeared in uniform and accompanying Osama bin Laden and 
will testify as to the circumstances surrounding those pictures.   

 
 Relevance and Necessity of Testimony 
 

Mr. al-Bahri’s testimony is relevant as it will establish that Mr. Hamdan was not a 
member of al Qaeda during the time period alleged in the charge sheet, that Mr. 
Hamdan did not return to Afghanistan in 2000 to fight, and that Mr. Hamdan’s 
associating with Osama bin Laden was purely professional.  As Mr. al-Bahri is a 
family member of Mr. Hamdan, witness bias may be raised as an issue in the case.  
It is therefore essential that he testify in person so that the commission can judge 
his character and truthfulness. 

 
 
8. Muhammed Ali Qassim al-Qala’a  
 Tunis Street 
 Sana’a, Yemen 
 
  
 
 Synopsis of Expected Testimony 
 
 

Mr. al-Qala is Mr. Hamdan’s brother-in-law.  He is expected to testify regarding 
Mr. Hamdan’s religious and cultural beliefs, reputation in the community, lack of 
interest in fighting, and the reasons why Mr. Hamdan and his family were in 
Afghanistan in 2001.  Mr. al-Qala is expected to testify that Mr. Hamdan is not a 
Muslim extremist, was not a member of al Qaeda and never espoused anti-
American beliefs, had no interest in fighting and was in Afghanistan in 2001 for 
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employment purposes.  Mr. al-Qala is expected to testify that Mr. Hamdan 
returned to Afghanistan in 2000 because Mr. al-Qala informed him that Yemeni 
security forces had interviewed their brother-in-law and that it was not safe for 
Mr. Hamdan to return to Sana’a. 
 

 Relevance and Necessity of Testimony  
 

Mr. al-Qala’s testimony is relevant as it will establish Mr. Hamdan’s nature of 
peacefulness and that he was not a fighter.  Mr. al-Qala’s testimony is also 
relevant to the circumstances surrounding Mr. Hamdan’s travel to Yemen in 2000 
and his return to Afghanistan.  As Mr. al-Qala is a family member of Mr. 
Hamdan, witness bias may be raised as an issue in the case.  It is therefore 
essential that he testify in person so that the commission can judge his character 
and truthfulness. 

 
 
9. Umat al-Subur Ali Qassim al-Qala'a  
 Tunis Street 
 Sana’a, Yemen 
 
  
 
 Synopsis of Expected Testimony 
 

Mrs. al-Qala is Mr. Hamdan’s wife.  She is expected to testify as to Mr. 
Hamdan’s reasons for traveling to Afghanistan in 1999 and 2001 and the reason 
Mr. Hamdan did not leave Afghanistan with his wife in 2001.  Mrs. al-Qala is 
expected to testify that Mr. Hamdan traveling to Afghanistan in 1999 with her in 
search of employment and that he never joined al-Qaeda.  Mrs. al-Qala is also 
expected to testify that Mr. Hamdan and she returned home to Yemen in August 
2000 with the intent of remaining there.  However, Yemeni security forces 
questioned Mr. Hamdan’s brother-in-law and he decided it would be safer for his 
family to return to Afghanistan and to return to his previous employment.  Mrs. 
al-Qala is expected to testify that Mr. Hamdan returned to Afghanistan after 
taking her and their daughter to the Pakistani border because it was not safe for 
Arab men to cross at that time. 
 
Relevance and Necessity of Testimony 
 
Mrs. al-Qala’s testimony will establish that Mr. Hamdan was not a member of al-
Qaeda.  As Mrs. al-Qala is a family member of Mr. Hamdan, witness bias may be 
raised as an issue in the case.  It is therefore essential that she testify in person so 
that the commission can judge her character and truthfulness. 
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●     Nationalism and Identity in the Caucasus/Central Asia (Uzbekistan, 
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University of London, School of Oriental and African Studies. 
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Education 
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●     Masters Degree. Spring 1992. Russian and East European History 
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Subject: U.S. v. Hamdan - Motion to Dismiss

Attachments: Motion to Dismiss.doc; Defense Motion to Dismiss.pdf

Motion to 
Dismiss.doc (59 KB)

Defense Motion to 
Dismiss.pdf ...

,

 

Attached for filing in the case of United States v. Hamdan please find Defense Motion to 
Dismiss.  The PDF version is signed and includes attachments.  The Word version is 
unsigned and does not include attachments.

 

Respectfully submitted,

AJP
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UNITED STATES OF AMERICA 

 
v. 
 

SALIM AHMED HAMDAN 
 

 
Defense Motion 

to Dismiss 
 

5 December 2007 

 

 

1. Timeliness:  This motion is filed within the timeframe established by the Military 

Commissions Trial Judiciary Rules of Court. 

2. Relief Sought:  Defendant Salim Ahmed Hamdan moves for dismissal of the 

charges. 

3. Burden and Standard of Proof:  The burden is on the Prosecution to establish 

jurisdiction. 

4. Overview: The issue presented is whether the legal advice provided to Convening 

Authority pursuant R.M.C. 406(b)(3) was sufficient to establish prima facie jurisdiction 

as required by U.S. v. Khadr, CMCR 07-001 (2007), when that advice relied exclusively 

on Mr. Hamdan’s Combatant Status Review Tribunal determination that he was an 

enemy combatant and a member of, or affiliated with, al Qaeda, without further analysis 

of his status as an unlawful enemy combatant. 

5. Statement of Facts: On February 2, 2007, charges were sworn against Mr. 

Hamdan and forwarded to the Convening Authority by the Chief Prosecutor.  

(Attachment A.)  The charges in question alleged personal jurisdiction over Mr. Hamdan 

based on “Title 10, U.S.C §948(d), the Military Commissions Act of 2006, hereinafter 

‘MCA’; its implementation by the Manual for Military Commissions (MMC), Chapter II, 

Rules for Military Commission (R.M.C.) 202 and 203; and the final determination of the 
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Combat Status Review Tribunal of 3 October 2004 that Hamdan is an unlawful enemy 

combatant as a member of, or affiliated with, al Qaeda.” 

On April 5, 2007, a second set of charges against Mr. Hamdan was forwarded to 

the Convening Authority with the recommendation that the February 2, 2007 charges be 

dismissed and the new charges referred in their place.  (Attachment B.)1  The only 

assertion of jurisdiction in the revised charge sheet occurred in the statement, “Hamdan, a 

person subject to trial by military commission as an alien unlawful enemy combatant . . . 

.”  (Id.) 

On April 26, 2007, the Legal Advisor to the Convening Authority completed his 

Pretrial Advice and forwarded it to the Convening Authority.  Paragraph C, concerning 

whether the commission would have jurisdiction over Mr. Hamdan, stated in part that “A 

Combatant Status Tribunal determined on October 3, 2004 that Hamdan is an enemy 

combatant and a member of, or affiliated with, al Qaeda.  The M.C.A. defines such 

persons as unlawful enemy combatants.  10 U.S.C §948a(1).”  (Attachment C.)   

On May 1, 2007, the Convening Authority for Military Commissions approved 

the charges sworn against Mr. Hamdan on April 5, 2007.     

On May 10, 2007, the Convening Authority dismissed the February 2, 2007 

charges and directed amendments of the April 5 charges as advised by the Legal Advisor.  

The Convening Authority also referred the charges to this military commission pursuant 

to Military Commission Convening Order Number 07-04, dated May 1, 2007.  Id.    

Thereafter, the parties treated May 10, 2007, as the date of referral. 

On May 21, 2007, the Defense filed a discovery request with the Government.   

                                                 
1 The charges sworn on April 5, 2007 are included in the Charge Sheet ultimately referred on May 10, 
2007. 
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On June 4, 2007, Mr. Hamdan was arraigned.  At arraignment, Mr. Hamdan 

deferred the entry of a plea.  Following arraignment the military judge dismissed the 

charges against Mr. Hamdan. 

On October 11, 2007, a supplemental discovery request was made to the 

Prosecution.  This request noted that R.M.C. 701(b) requires that Trial Counsel disclose 

as soon as practical after service of charges “any paper that accompanied the charges, 

when they were referred,” but that the Defense had not been provided with the Legal 

Advisor’s written findings required by R.M.C. 406(b).  (Attachment D). 

On November 13, 2007, the Defense again via email requested the R.M.C. 406(b) 

advice from the Prosecution.  (Attachment E).   

On November 20, 2007, the Defense was granted permission to go to the 

Convening Authority’s office to obtain information on panel members that the defense 

had previously requested through a discovery request.  While there, the Defense obtained 

a copy of the Legal Advisor’s advice.  Later that day, the Defense was provided an 

electronic copy of the Prosecution “referral binder” by the Prosecution.  The “referral 

binder” did not include a copy of the Legal Advisor’s advice.  

6. Law and Argument: 

In U.S. v. Khadr, CMCR 07-001 (2007), the Court of Military Commission 

Review was faced with two issues: first, whether “Mr. Khadr’s September, 2004 C.S.R.T. 

classification as an ‘enemy combatant’ was insufficient to satisfy the congressionally 

mandated requirement, established in the M.C.A., that military commission jurisdiction 

shall exist solely over offenses committed by ‘alien unlawful enemy combatants,’ see 

M.C.A. §§ 948c and 948d(a)”; and second, if the first question was answered negatively, 
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“whether the military judge erred in ruling that neither the military commission nor the 

military judge were empowered under the M.C.A. to receive evidence, and thereafter 

assess Mr. Khadr’s status as an “alien unlawful enemy combatant” for purposes of 

determining the commission’s criminal jurisdiction over him.”  Id. at 7-8. 

The court resolved the first issue by agreeing with the military judge “that Mr. 

Khadr’s 2004 C.S.R.T. classification as an ‘enemy combatant’ failed to meet the 

M.C.A.’s jurisdictional requirements in that it did not establish that Mr. Khadr was in fact 

an unlawful enemy combatant.”  Id. at 9.  The Court also resolved the first issue by 

declining to accept the Government’s argument that the parenthetical language contained 

in M.C.A. § 948a(1)(A)(i) – “including a person who is part of the Taliban, al Qaeda, or 

associated forces” – as evidence that “Congress statutorily ratified the President’s prior 

determination.”  Id. at 11.   

Having answered the question in the negative, the court turned to the question of 

whether the military judge was empowered to hear evidence from the Government to 

establish the accused’s unlawful combatant status.  The court predicated its answer to the 

second question by observing that:  

[Military Commission] jurisdiction attaches upon the formal swearing of charges 
against an accused  .  .  .  .  Charges may then be referred for trial by military 
commission under R.M.C. 601 as long as “reasonable grounds [exist] to believe 
that an offense triable by a military commission has been committed and that the 
accused committed it.”  R.M.C. 601(d).  The only relevant limitation upon referral 
of charges is the requirement in R.M.C. 406(b) that, inter alia, prior to referral, 
the charge(s) must be referred to the convening authority’s legal officer for 
pretrial advice, and that individual must state his/her conclusion as to ‘“whether a 
military commission would have jurisdiction over the accused and the offense.”’  
See R.M.C. 406(b)(3).  .  .  .  We find that this facial compliance by the 
Government with all the pre-referral criteria contained in the Rules for Military 
Commissions, combined with an unambiguous allegation in the pleadings that 
[the accused] is ‘“a person subject to trial by military commission as an alien 
unlawful enemy combatant,”’ entitled the military commission to initially and 
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properly exercise prima facie personal jurisdiction over the accused until such 
time as that jurisdiction was challenged by a motion to dismiss for lack thereof, or 
proof of jurisdiction was lacking on the merits.  Id. at 21.  

  

The court holding reflects a long-standing principal of military jurisdiction that 

the referral process is the equivalent of an indictment in a civil court and similar to a civil 

indictment, provides prima facie jurisdiction.  See United States v. Roberts, 7 U.S.C.M.A. 

322, 327 (C.M.A. 1956), adopting Judge Latimer's analogy that the military use of a 

formal pretrial investigation and convening authority consideration is the equivalent of a 

civil criminal indictment; Costello v. United States, 350 U.S. 359, 363 (1956), holding 

that “(A)n indictment returned by a legally constituted and unbiased grand jury, like an 

information drawn by the prosecutor, if valid on its face, is enough to call for trial of the 

charge on the merits.”  

The Court’s presumption of jurisdiction, however, rests on facial compliance with 

R.M.C. 406(b).  Without such compliance any trial proceeding in the face of a timely 

objection would be similar to a proceeding without a proper indictment, rendering it a 

nullity.  Roberts at 326. 

The Rules for Military Commission identify two factors as critical to the 

adequacy of the legal advisor’s pretrial advice.  First, “[t]he legal advisor .  .  .  must 

make an independent and informed appraisal of the charges and evidence in order to 

render the advice.”  Second, while “[t]he advice need not set forth the underlying analysis 

or rationale for its conclusions[,] [w]hatever matters are included in the advice, whether 

or not they are required, should be accurate.  Information which is incorrect .  .  .  may 

result in a determination that the advice is defective.”  R.M.C.  406(b) (discussion). 
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 The legal advisor’s advice in Mr. Hamdan’s case with respect to in personam 

jurisdiction fails on both counts.  The legal advisor offered no indication that he had 

made an “independent and informed appraisal” of the evidence to determine whether it 

supports in personam jurisdiction as contemplated by Khadr, nor does his advice 

reference any evidence from which an independent and informed appraisal might be 

inferred.  Instead, the legal advisor relied exclusively on the fact that “a Combatant Status 

Tribunal determined on October 3, 2004, that Hamdan is an enemy combatant and a 

member of or affiliated with al Qaeda;” a finding that he erroneously concluded under 10 

U.S.C.  §948a(1).  “[T]he M.C.A defines such persons as unlawful enemy combatants.  

10. U.S.C. §948a(1),” Attachment C at 2.  As such, the legal advisor’s advice is not the 

independent and informed appraisal contemplated in Khadr, but rather the summation of 

the failed argument of why an independent and informed appraisal was unnecessary.    

 While R.M.C. 406 does not contemplate that every finding of error warrants a 

finding that the advice was defective, under Khadr, the legal advisor’s reliance on Mr. 

Hamdan’s CSRT finding that Mr. Hamdan meets the statutory definition of an unlawful 

enemy combatant clearly rises to the level of such a defect.  The legal advisor relied on 

the very argument rejected by Khadr, and failed to offer any other independent 

conclusion.    To allow the legal advisor to bootstrap this failed argument in order to 

establish that jurisdiction would void the requirements under R.M.C. 406 of any meaning.     

 The discussion to R.M.C. 406 notes that a defect in the legal advisor’s advice is 

not jurisdictional; R.M.C. 905(b)(1) further explains that “[d]efenses or objections based 

on defects (other than jurisdictional defects) in the preferral, forwarding, investigation, or 

referral of charges,” (emphasis added), must be raised before a plea is entered.  Taken 

 6 AE 56 (Hamdan)
Page 7 of 37



together, R.M.C. 406 and 905 connect to adopt the rule in military courts-martial 

proceedings that a complaint to legal advice or referral must be made prior to the entry of 

a plea.  See United States v. Schuller, 5 U.S.C.M.A. 101, 17 C.M.R. 101; United States v. 

Parker, 6 U.S.C.M.A. 75, 19 C.M.R. 201.    

However, under this line of cases, “when an accused is deprived of a substantial 

pretrial trial right on timely objection, he is entitled to judicial enforcement of his right, 

without regard to whether such enforcement will benefit him at the trial.”  United States 

v. Regan 14 U.S.C.M.A. 119, 124 (C.M.A. 1963).  The deprivation of the 406(b) 

information from the Defense constitutes an infringement of a substantial pretrial right, 

and accordingly, Mr. Hamdan seeks dismissal of the charges against him as not properly 

referred before this Commission. 

7. Request for Oral Argument: The Defense does not request oral argument on this 

motion. 

8. List of Witnesses:  As the Defense does not request oral argument, the Defense does 

not intend to call witnesses in connection with this motion, but reserves the right to do 

so if oral argument is scheduled and the Prosecution’s response raises issues requiring 

rebuttal testimony. 

9. Conference with Opposing Counsel:  The Defense has conferred with the 

Prosecution, who opposes the requested relief. 

10. List of attachments: 

A. Sworn Charges for Salim Ahmed Hamdan, February 2, 2007. 

B. Referred Charges for Salim Ahmed Hamdan, May 10, 2007. 

C. Legal Advisor’s Pretrial Advice, May 10, 2007. 
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Subject: FW: DISCOVERY

________________________________

 

VERY
Date: Tue, 13 Nov 2007 10:12:13 -0500

Colonel,
 
Do you have an estimate as to when the prosecution will be providing discovery?  

Defense preparation is largely at a standstill pending discovery in the case. Of 
particular concern is adequate time to interview agents and others present during Hamdan's
interrogations.  It is going to take time to contact and interview these people, and I 
would very much appreciate getting the contact information for the agent's, translators 
and other persons involved in interrogations as soon as possible.  

 
Additionally, regarding the agents and translators involved in Mr. Hamdan's 

interrogations, CDR Lang previously agreed to furnish the defense with photo's of all of 
the agents involved. These photos were offered as an alternative method for discussing 
interrogations with Hamdan without revealing the agent's identity. I believe that the 
photos were discussed in the original protective order that was reinstated in the present 
case.  I trust that the government is still willing to provide the photos and that they 
will be coming shortly. 

 
Regarding our supplemental discovery request, would it be more convenient for LN1 

Lindee to go to the Convening Authority's office and copy the members questionnaire, Legal
Advisor's advice etc?  I understand that you are busy and I certainly have no objection to
her going over and copying the material.  I just want to ensure that there is not a 
disagreement as to what constituted the papers that accompanied Mr. Hamdan's charges. 

 
Finally, I appreciate that the question of whether or not to release the 

investigations concerning Colonel Davis' complaints is outside of your control. I would 
ask that you will press for a decision as soon as possible.  I understand that the 
government's position is likely to be that Colonel Davis allegations are without merit, 
and therefore, there is nothing of relevance in them.  Given the public nature of the 
allegations and the implications they raise concerning unlawful command influence, I hope 
you can understand that this is an instance where the defense cannot accept denial of 
wrong doing from the responsible parties as sufficient to resolve the matter.  If the 
defense's request is never-the-less going to be denied, please let me know as soon as 
possible so that we may file an appropriate motion to compel. 

 
 
Thank you for your prompt attention.
 
Prof Charlie Swift
Emory School of Law
Civilian Defense Counsel
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________________________________

Boo! Scare away worms, viruses and so much more! Try Windows Live OneCare! Try now! 
<http://onecare.live.com/standard/en-us/purchase/trial.aspx?s_cid=wl_hotmailnews>  

________________________________

Share life as it happens with the new Windows Live. Share now! 
<http://www.windowslive.com/share.html?ocid=TXT_TAGLM_Wave2_sharelife_112007> 
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Filings Inventory – US v. Hamdan 
    

As of 1015 hours, 5 Dec 2007 
 
 

This Filings Inventory includes only those matters filed since 1 March 2007. 
 

Dates in red indicate due dates 
 

Prosecution (P Designations) 
 

 
 
 

Name 

 
Motion 
Filed 

 
 

Response 

 
 

Reply 
 

Status /Disposition/Notes 
0R = First (original) filing in series 
Letter indicates filings submitted 

after initial filing in the series. 
R=Reference 

 
AE 

P 001: Motion to Reconsider (Dismissal Order) 
 
 
 
 
 
 

1929hr   
08 June 07

 20 June 07 26 June 07 • Prosecution Motion to Reconsider 
(Dismissal Order) 
• A.  Def Resp dtd 20 Jun 07 
• B.  Pros Reply dtd 26 Jun 07 
• C.  C – MJ invite supp briefs on 
UEC meaning – compare MCA to 
CSRT, dtd 6 Aug 07 

OR - 023 
 

A – 024 
B - 025 
C - 026 
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Prosecution (P Designations) 
 

 
 

Name 

 
Motion 
Filed 

 
 

Response 

 
 

Reply 
 

Status /Disposition/Notes 
0R = First (original) filing in series 
Letter indicates filings submitted 

after initial filing in the series. 
R=Reference 

 
AE 

P 001:               (Continued) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

1929hr   
08 June 07

 20 June 07 26 June 07 • D.  Def Supp Brief Leg Hist, 
 dtd 17 Aug 07 
• E.  Gov Supp Brief Leg Hist, 
 dtd 17 Aug 07 
• F.  Def Reply to Gov Supp Brief Leg 
Hist, dtd 24 Aug 07  
• G.  Gov Reply to Def Supp Brief 
Leg His, dtd 24 Aug 07 
• H.  Def Special Request to Submit 
Post CMCR (Khadr) Ruling 
Supplemental Brief, dtd 27 Sep 07 
• I.  Def Post CMCR (Khadr) Supp 
Brief, dtd 1 Oct 07 
• J.  Gov Resp to Def Post CMCR 
(Khadr) Supp Brief, dtd 2 Oct 07 
• K.   MJ Ruling on Motion to 
Reconsider, dtd 17 Oct 07 
• L.  MJ email Initial Notice of 
Hearing Post Reconsideration of 
Motion to Dismiss 
• M.  MJ email Amending Order dtd 
13 Nov 07 
• N.  Def email dtd 15 Nov 07 
requesting Clarification of MJ 
Amended Order  

D - 027 
 

E – 028 
 

F – 029 
 

G – 030 
 

H – 031 
 
 

I – 032 
 

J – 033 
 
 

K – 034 
 

L – 041 
 
 

M – 041 
 

N – 041 
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Name 

 
Motion 
Filed 

 
 

Response 

 
 

Reply 
 

Status /Disposition/Notes 
0R = First (original) filing in series 
Letter indicates filings submitted 

after initial filing in the series. 
R=Reference 

 
AE 

P 001:               (Continued) 
 

   • O.  MJ email dtd 15 Nov 07  
Clarifying Amended Order 

O - 041 
 

    •   
    •   
    •   
    •   
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Defense (D Designations) 
 
 

Designation 
Name 

Motion 
Filed /  

Attachs 

Response 
Filed /  

Attachs 
 

Reply 
Filed /  

Attachs 
 

Status /Disposition/Notes 
0R = First (original) filing in series 

Letter indicates filings submitted after initial 
filing in the series. 

Ref=Reference 

AE 

D 001:  Motion to Dismiss for 
Lack of Jurisdiction (CSRT) 
 
 
 
 
 
 

18 May 07 2018 hr 
25 May 07 

 

1 June 07 •  Defense Motion to Dismiss for Lack of 
Jurisdiction 
• A.  Attachment B (SECRET) to Motion to 
Dismiss for lack of Jurisdiction.  SEALED      
• B.  Government Response to Defense Motion 
to Dismiss.)  
• C. Defense Reply, dtd 1 Jun 07 
• D. MJ Ruling, dtd 4 Jun 07 
• E.  MJ Corrected Order, dtd 4 Jun 07 
• F.  Clerk of Court email, dtd 30 Nov 07, 
containing Amicus Brief filed by Duke 
Guantanamo Defense Clinic 

OR – 008 
 

A - 009 
 

B – 010 
 

C – 013 
D – 021 
E – 022 
F - 049 

D 002: Request for Special 
Relief to Extend Continuance 
Deadline  

   • See Inactive Section  

D 003:  Request for Continuance    • See Inactive Section  
D 004:  Defense Motion for 
Article 5 Status Determination, 
or, Alternately, Dismissal for 
Lack of Personal Jurisdiction 

 

20 Nov 07 
 

27 Nov 07 
 

30 Nov 07 
 
 

• Defense Motion, dtd 20 Nov 07 
• A.  Gov Resp, dtd 27 Nov 07 
• B.  Def Reply, dtd 30 Nov 07 
 

OR – 042 
A – 043 
B – 047 

 

D 005:  R.M.C. 802 Request re 
Production of Witnesses 

   • See inactive section  

D 006:  Request for Continuance 
 
 

   • See inactive section  
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Designation 
Name 

Motion 
Filed /  

Attachs 

Response 
Filed /  

Attachs 
 

Reply 
Filed /  

Attachs 
 

Status /Disposition/Notes 
0R = First (original) filing in series 

Letter indicates filings submitted after initial 
filing in the series. 

Ref=Reference 

AE 

D 007:  Defense Motion to 
Compel Access to Potential 
Witnesses 

4 Dec 07   • Motion Filed OR - 053 

D 008:  Defense Motion for 
Compelling Testimonial 
Immunity 

4 Dec 07   • Motion Filed OR - 054 

D 009:  Defense Motion to 
Compel Production of Witnesses 

4 Dec 07   • Motion Filed OR - 055 

D 010:  Defense Motion to 
Dismiss 

5 Dec 07   • Motion Filed OR - 056 

    •   
    •   
    •   
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MJ Designations 
 
 

 
Designation 

Name 
(MJ) 

Status /Disposition/Notes 
0R = First (original) filing in series 

Letter indicates filings submitted after  
initial filing in the series. 

Ref=Reference 

 
AE 

MJ 001: Detail of Military Judge, and Scheduling of First 
Session 

• See Inactive Section  

MJ 002: Voir Dire • See Inactive Section  
MJ 003: Rules of Court • See Inactive Section  
MJ 004:  Motion by Press Petitioners for Public Access to 
Proceedings and Records 

•  Motion by Press Petitioners, dtd 21 Nov 07 
• A.  MJ email dtd 26 Jun 07 directing parties to provide their 
positions on how the Commission should treat and respond to the 
Motion  by Press Petitioners 
• B.  Government Response, dtd 29 Nov 07 
• C.  Defense Response, dtd 30 Nov 07 
 

OR – 048 
A –  048 

 
 

B –  048 
C –  048 

 
 

MJ 005:  Scheduling of Second Session and Special 
Instructions 

• Sent to all parties 18 Oct 07 w/hearing date 9 Nov 07 
• A.  MJ email dtd 24 Oct 07 granting continuance and 
rescheduling hearing to 5 Dec 07 
• B.  Defense email containing evidentiary disclosures 
 dtd 28 Nov 07 
• C.  Prosecution emails containing evidentiary disclosure exhibits 
dtd 28 Nov 07 (two videos on disk maintained by Court Reporter) 
• D.  Prosecution disclosure exhibits (SECRET) SEALED 

OR – 038 
A – 038 

 
B – 044 

 
C – 045 

 
D - 046 
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PROTECTIVE ORDERS 
 

Pro Ord 
# 

Designation 
when signed 

Signed 
Pages 

Date Topic AE 

 
    •   
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Inactive Section 
 

 
 

Prosecution (P Designations) 
 

 
 

Name Motion 
Filed 

Response 
 

Reply 
 

Status /Disposition/Notes 
0R = First (original) filing in series 

Letter indicates filings submitted after  
initial filing in the series. 

Ref=Reference 

AE 

    •   
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Inactive Section 
 

Defense (D Designations) 
 
 

Designation 
Name 

Motion 
Filed /  

Attachs 

Response 
Filed /  

Attachs 
 

Reply 
Filed /  

Attachs 
 

Status /Disposition/Notes 
0R = First (original) filing in series 

Letter indicates filings submitted after initial 
filing in the series. 

Ref=Reference 

AE 

D 002: Request for Special 
Relief to Extend Continuance 
Deadline  

14 May 07   • Defense Special Request for Relief to Extend 
Continuance Request Deadline from 17 May 07 
to 24 may 07  
• A.  Granted by MJ 15 May 07 

(None) 
 
 

(None) 
D 003:  Request for Continuance 22 Oct 07 23 Oct 07  • Defense Request for Continuance until 

29 Nov 07 
• A.  Government Response to Defense Request 
for Continuance, dtd 23 Oct 07 
• B.  MJ email Granting extension until 
 5 Dec 07 

OR – 038 
 

A – 038 
 

B - 038 

D 005:  R.M.C. 802 Request re 
Production of Witnesses 
 
 
 
 
 
 
 
 
 
 
 

29 Nov 07 
 
 
 
 
 
 
 
 
 
 
 
 

  • R.M.C. 802 Request re Production of 
Witnesses, dtd 29 Nov 07 
• A.  MJ email requesting admin information on 
R.M.C. 802 hearing and agenda, dtd 29 Nov 07 
• B.  Defense email with proposed agenda of 
R.M.C. 802 hearing and admin data, dtd  

29 Nov 07 
• C.  Defense email with attachments to 
proposed agenda, dtd 29 Nov 07 
• D.  Defense email with additional attachment 
to proposed agenda for R.M.C. 802 hearing, 
dtd 30 Nov 07 

 

OR – 050 
 

A – 050 
 

B – 050 
 
 

C – 050 
 

D – 050 
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Designation 
Name 

Motion 
Filed /  

Attachs 

Response 
Filed /  

Attachs 
 

Reply 
Filed /  

Attachs 
 

Status /Disposition/Notes 
0R = First (original) filing in series 

Letter indicates filings submitted after initial 
filing in the series. 

Ref=Reference 

AE 

D 005:    (Continued) 29 Nov 07 
 

• E.  MJ email declining to hold R.M.C. 802 
hearing on issues in which he can not rule, dtd 
30 Nov 07 

E - 050 

D 006:  Request for Continuance    • Defense request for Continuance due to 
production of witnesses issues, dtd 30 Nov 07 
• A.  Prosecution email containing proposed 
trial schedule, dtd 30 Nov 07 
• B.  Defene email containing proposed trial 
schedule, dtd 30 Nov 07 
• C.  MJ ruling denying Defense Motion to 
Continue, dtd 30 Nov 07 

OR – 051 
 

A – 051 
 

B – 051 
 

C - 051 

    •   
    •   
    •   
    •   
    •   
    •   
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Inactive Section 
 
 

MJ Designations 
 
 

 
Designation 

Name 
(MJ) 

Status /Disposition/Notes 
0R = First (original) filing in series 

Letter indicates filings submitted after  
initial filing in the series. 

Ref=Reference 

 
AE 

MJ 001: Detail of Military Judge, and Scheduling of First 
Session 

• Sent to all parties 11 May 07 w/arraignment date of 4 Jun 07 
• A.  MJ ruling on 27 Apr - arraignment on 4 Jun 07 
email instructions to parties setting 802 session for 1900,  
3 Jun 07 and arraignment for 1300, 4 Jun 07 

OR - 005 
(None) 

MJ 003: Rules of Court • Sent to all parties 11 May 07 
• A.  Change 1 sent to all parties 11 Oct 07 
• B.  Change 2 sent to all parties 2 Nov 07 
 

OR - 005 
A – (None) 

B - 039 

MJ 002: Voir Dire • MJ sent bio and Matters re Voir Dire 11 May 07 directing 
questions be submitted by 23 May 07 
• A. Voir dire submitted by defense on 29 May 07 with request 
for leave to file late 
• B. (No voir dire submitted by prosecution) 
• C. MJ responses to voir dire submitted by defense and 
request for late filing granted 

OR -005 
 

A - 012  
 

(None) 
C - 012 

 
 

 •   
 •   
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UNITED STATES OF AMERICA ON RECONSIDERATION 
RULING ON MOTION TO DISMISS 

v. FOR LACK OF JURISDICTION 

SALIM AHMED HAMDAN 19 December 2007 

After a hearing on 4 June 2007, the Commission granted a Defense Motion to Dismiss for 
Lack of Jurisdiction. Thereafter, the Government moved the Commission to reconsider that 
dismissal, and to hear evidence regarding the accused's activities that would make him subject to 
the jurisdiction of a military commission, i.e. the Government sought to show the Commission 
directly that the accused was an alien unlawful enemy combatant, as defined in the Military 
Commissions Act (M.C.A.) §948a(l)(i). The Commission granted the Motion for 
Reconsideration, and a hearing was held at Guantanamo Bay on 5 and 6 December 2007, at 
which the Government presented testimonial evidence from Major Hank Smith, U.S. Army, FBI 
Special Agent George Crouch, and DoD Special Agent Robert McFadden. The Defense offered 
the testimony of Professor Brian Williams of the University of Massachusetts at Dartmouth, Mr. 
Said Boujaadia, a detainee being held at Guantanamo Bay, and the stipulated testimony of Mr. 
Nasser al Bahri of Sana'a, Yemen. Both sides offered documentary and photographic evidence. 
The Defense concedes that Mr. Hamdan is an "alien" for purposes of the Motion. 

The Commission received and considered the Amicus Curiae brief filed by Frank 
Fountain, Madeline Morris and the Duke Guantanamo Defense Clinic. 

Having considered this evidence, the Commission finds that the following facts are true: 

I. In 1996, the accused was recruited in Yemen to go to Tajikistan for jihad. As a result of 
difficulty crossing the border into Tajikistan, he remained in Afghanistan. Because of his 
experience driving vehicles, he soon came in contact with Osama bin-Ladin, and was offered 
work as a driver. 

2. The accused began his work driving farm vehicles on bin-Ladin's farms, and after a 
probationary period, was invited to join the bin-Ladin security detail as a driver of one of the 
security caravan vehicles. With the passage of additional time, the accused became bin-Ladin's 
personal driver sometime in 1997, and continued in that capacity until the fall of 200 1. 

3. On occasion, the accused also served as a personal bodyguard to bin-Ladin. It was customary 
to rotate bodyguards as a security measure, and the accused engaged in this rotation. Bodyguards 
not actually protecting bin-Ladin would serve as fighters, receive training at al-Qaeda training 
camps, serve as emirs of al-Qaeda guesthouses, and perform other duties during their rotations 
away from body guarding duties. 

4. During this period as bin-Ladin's personal driver and sometimes bodyguard, the accused 
pledged bayat, or "unquestioned allegiance" to bin-Ladin. The bayat extended to bin-Ladin's 



campaign to conduct jihad against Jews and crusaders, and to liberate the Arabian Peninsula 
from infidels, but the accused reserved the right to withdraw his bayat if bin-Ladin undertook a 
mission he did not agree with. The accused told investigators after his capture that there were 
some men in bin-Ladin's company who did not agree with everything bin-Ladin did or proposed 
to do. 

5. The accused was aware of two ofbin-Ladin'sJatwas, including the 1998 fatwa issued by the 
International Islamic Front for Jihad against the Jews and Crusaders, and which called upon all 
Muslims to "kill Americans and their allies, both civilian and military ... in any country where it 
is possible, to liberate Al-Aqsa Mosque and the Holy Mosque from their grip, and to expel their 
armies from all Islamic territory ..." 

6. During the years between 1997 and 2001, the accused's duties sometimes included the 
delivery ofweapons to Taliban and other fighters at bin-Ladin's request. On these occasions, he 
would drive to a weapons warehouse, present a document that contained bin-Ladin's order, and 
his vehicle would be loaded with the required weapons. He then delivered the weapons to 
fighters or elsewhere as directed by bin-Ladin. On at least one occasion, he took weapons to an 

. al-Qaeda base in Kandahar. 

7. As bin-Ladin's driver and bodyguard, the accused always carried a Russian handgun. It is not 
unusual for men in Afghanistan to carry weapons, and the accused had a Taliban-issued permit to 
carry weapons when he was apprehended. His duty in case of attack was to spirit bin-Ladin to 
safety, while the other vehicles in the convoy were to engage the attackers. 

8. The accused received small arms and other training at al-Farouq training camp. 

9. The accused became aware, after the al-Qaeda attacks on the U.S. embassies in Africa, and
 
after the USS Cole attack, that bin-Ladin and al-Qaeda had planned and executed those attacks.
 
No evidence was presented that the accused was aware of the attacks in advance, or that he
 
helped plan or organize them.
 

10. Osama bin-Ladin told the accused that he wanted to demonstrate that he could threaten 
America, strike fear, and kill Americans anywhere. On hearing this declaration, the accused felt 
"uncontrollable enthusiasm." 

11. In the days before 9/11, Osama bin-Ladin told the accused to get ready for an extended trip.
 
After the 9/11 attacks, the accused drove bin-Ladin and his son on a ten-day jaunt around
 
Afghanistan, visiting several cities, staying in different homes or camping in the desert, and
 
otherwise helping bin-Ladin escape retaliation by the United States. During this period, he
 
learned that bin-Ladin had been responsible for the attacks.
 

THE ANSAR BRIGADE 

12. Between the early 1990's and the fall of2001, there was in Afghanistan a bona fide military
 
fighting force composed primarily of Arabs, known as the Ansars. This force engaged the
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Soviets during their occupation of Afghanistan. They were subject to a rigid command structure, 
were highly disciplined, usually wore a uniform (or uniform parts), and carried their arms 
openly. The Ansar uniforms usually consisted of either completely black attire or traditional 
military camouflage uniform parts. 

13. Taliban leaders did not permit the Ansars to operate independently. As a result, the Ansars 
were integrated with, subject to the command of, and usually formed the elite fighting troops of, 
the Taliban army. 

14. The Taliban had a conventional fighting force that may well be described as a traditional 
army. They possessed aged-but-functional battle tanks, helicopters, artillery pieces and fighter 
aircraft. The Ansars comprised up to 25% of the Taliban army. 

15. Osama bin-Ladin contributed forces to the Ansars, and provided them with weapons, 
funding, propaganda and other support. 

16. By 1997, al-Farouq training camp, and several other training camps, were under the symbolic 
control of bin-Ladin. 

17. The Ansars were primarily motivated by the desire to expel the Soviets and other foreigners 
from Afghanistan, but also fought against the Northern Alliance. Some of the Ansar units 
rejected bin-Ladin's calls for war against America, and the attacks of 9/11. 

18. During the U.S. invasion of Afghanistan in the fall of2001, the Ansars were engaged in the 
defense of Kandahar. 

24 NOVEMBER 2001 

19. On 24 November 2001, U.S. forces were operating in the vicinity of Takta Pol, a small 
Afghan village astride Highway 4, which ran between Kandahar and the Pakistani border. Major 
Hank Smith had under his command a small number of Americans and six to eight hundred 
Afganis he referred to as his Anti-Taliban Forces (ATF). Their mission was to capture Takta Pol 
from the Taliban and prevent arms and supplies from Pakistan from entering Kandahar by means 
of Highway 4. 

20. Highway 4 was the main, and perhaps the only, road between Kandahar and the Pakistan 
border. It was a significant supply route for people and materials transiting between Pakistan and 
Kandahar. 

21. During the battle for control of Takta Pol and Highway 4, U.S. and coalition forces fought all 
night with the Taliban forces in the area. A U.S.lATF negotiating party attempting negotiations 
under a flag of truce was ambushed by Taliban forces, and the U.S. and coalition troops engaged 
the Taliban in combat, taking casualties. The Taliban forces engaged against coalition forces at 
Takta Pol did not wear uniforms or any distinctive insignia. 
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22. After an overnight battle on 23-24 November, the Taliban vacated the town, and coalition 
forces entered Takta Pol the morning of24 November 2001. They swept and secured the town, 
and set up a road block south of town to intercept troops, munitions or other war materials, and 
explosive vehicles before they entered the town. The road block was also intended to prevent 
munitions and war materials from being carried toward Kandahar. 

23. After capturing the town of Takta Pol, and while securing the town and establishing his road 
blocks, Major Smith and his ATF continued to receive rocket or mortar fire from outside the 
town. 

24. At the same time, Kandahar to the north was occupied by a large number of Taliban forces. 
Coalition forces, including Major Smith's forces, were preparing to participate in a major battle 
for control of Kandahar, which was already under way. 

25. During the late morning or early afternoon of24 November, a vehicle stopped at the road 
block engaged Major Smith's ATF in gunfire. Two men, apparently Egyptians, from the vehicle 
were killed, and an occupant later identified as Mr. Said Boujaadia was captured. 

26. On hearing the gunfire, Major Smith proceeded to the road block, arriving within 3-15 
minutes of the firing. By the time he arrived, the accused, driving a different vehicle, had also 
been stopped at the roadblock. His vehicle carried two SA-7 missiles, suitable for engaging 
airborne aircraft. The missiles were in their carrying tubes, and did not have the launchers or 
firing mechanisms with them. 

27. The accused was captured while driving north towards Kandahar from the direction of the 
Pakistani border. The vehicle carrying Mr. Boujaadia and the two Egyptian fighters was also 
traveling north, towards Kandahar when it was stopped. 

28. The only operational aircraft then in the skies were U.S. and coalition aircraft providing close 
air support and other support for coalition troops on the ground. 

29. Major Smith's ATF did not have any surface-to-air missiles in their inventory because the 
Taliban had no operational aircraft in the skies. There was no need for missiles that had no 
target. 

30. After consulting with higher headquarters, Major Smith's forces photographed the two 
missiles on the tailgate of one of their vehicles, and destroyed the missiles to prevent them or 
their explosives from being used against Coalition forces. 

31. Major Smith took control of the accused from the Afghan forces who, he feared, would kill 
the accused ifhe remained in their control. The accused was fed, protected and otherwise cared 
for while he was in U.S. custody. A Medic checked on him several times a day, and Major Smith 
visited him at least once a day until he was evacuated by helicopter a few days after his capture. 

32. At the time of his capture, the accused was wearing traditional Afghan civilian clothes, and 
nothing suggestive of a uniform or distinctive emblem. 
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DISCUSSION OF LAW 

The personal jurisdiction of a military commission is limited to those who are found to be 
"alien unlawful enemy combatants," defined in the M.C.A. as those who have "engaged in 
hostilities or who ha[ve] purposefully and materially supported hostilities against the United 
States or its co-belligerents, who [are] not a lawful enemy combatant[s]...." M.C.A. 
§948a(l)(i). Mr. Hamdan may only be tried by this Commission ifhe falls within this definition. 
The burden is on the Government to demonstrate jurisdiction over the accused by a 
preponderance of the evidence R.M.C. 905(c)(I). This Commission assumes that Congress 
intended to comply with the International Law of Armed Conflict when it enacted the Military 
Commissions Act and chose this definition of "unlawful enemy combatant". Murray v. Schooner 
Charming Betsy, 6 U.S. (2 Cranch) 64, 118 (1804). 

International Law scholars and experts have long debated the exact meaning of Law of 
Armed Conflict terms such as "hostilities" and "direct participation". Professor Dinstein 
explains "It is not always easy to define what active participation in hostilities denotes. Usually, 
the reference is to 'direct' participation in hostilities. However, the adjective 'direct' does not 
shed much light on the extent of participation required. For instance, a driver delivering 
ammunition to combatants and a person who gathers military intelligence in enemy-controlled 
territory are commonly acknowledged to be actively taking part in hostilities." Yoram Dinstein, 
The Conduct of Hostilities under the Law of International Armed Conflict 27 (Oxford University 
Press 2004). 

It is ironic that Professor Dinstein should have chosen the "driver delivering ammunition 
to combatants" as his example of someone who is obviously taking an active part in hostilities. 
Other scholars have debated the scenario of a driver delivering ammunition, and held that the 
issue of 'direct participation' should depend on how close the driver actually is to the ongoing 
hostilities. See International Committee of the Red Cross, Summary Report, Third Expert 
Meeting on the Notion ofDirect Participation in Hostilities, Geneva, 32-33, (2005), 
http://www.icrc.org/Web/eng/siteengO.nsf/htmlall/participation-hostilities-ihl
311205/$File/Direc(JJarticipation_in_hostilities_2005_eng.pdf. where one expert argued that "a 
distinction had to be made between driving the same ammunition truck close to the front line, 
which would constitute "direct" participation, and driving it thousands of miles in the rear, which 
would not." Even after making this distinction, it is widely acknowledged that driving "close to 
the front line" is direct participation. 

Writing in the Chicago Journal of International Law, Professor Michael Schmitt 
acknowledges that the meaning of direct participation is "highly ambiguous." He concludes, 
however, that 'The Commentary appears to support the premise of a high threshold: "[d]irect 
participation in hostilities implies a direct causal relationship between the activity engaged in and 
the harm done to the enemy at the time and the place where the activity takes place." It also 
describes direct participation as "acts which by their nature and purpose are intended to cause 
actual harm to the personnel and equipment of the armed forces" and defines hostilities as "acts 
of war which are intended by their nature or their purpose to hit specifically the personnel and 
the materiel of the armed forces of the adverse Party." , Michael N. Schmitt, Direct Participation 
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in Hostilities by Private Contractors or Civilian Employees, Chicago Journal of International 
Law, 511,531,533 (2004)(internal citations omitted; italics in original). 

Jean-Francois Quguiner, in a working paper sponsored by Harvard University's Program 
on Humanitarian Policy and Conflict Research, addresses the term "direct participation" as 
contained in Article 51 of Additional Protocol I to the Conventions, and notes that direct 
participation has been held to be broad enough to encompass "direct logistical support for units 
engaged directly in battle such as the delivery of ammunition to a firing position." Jean-Francois 
Quguiner, Direct Participation in Hostilities Under International Humanitarian Law 4 (2003), 
http://www.ihlresearch.org/ihl/pdfs/briefing3297.pdf. 

APPLICAnON AND CONCLUSION 

The Commission finds that "hostilities" were in progress on the 24th ofNovember 2001 
when the accused was captured with missiles in his car. Major Smith and his Anti-Taliban 
Forces were actively engaged in a firefight with Taliban forces on the night of23-24 November, 
had taken casualties, and had been attacked while attempting to negotiate under a flag of truce. 
Even after capturing the town of Takta Pol and while securing it, they continued to receive 
mortar or rocket fire from troops in the distance. In addition, the Battle of Kandahar was already 
under way, with a larger contest expected in the near future, for control of the city. Both the 
local battle for control of Takta Pol and the ongoing battle for the more distant Kandahar amount 
to "hostilities." 

The Commission also finds that the accused directly participated in those hostilities by 
driving a vehicle containing two surface-to-air missiles in both temporal and spatial proximity to 
both ongoing combat operations. The fact that U.S. and coalition forces had the only air assets 
against which the missiles might have been used supports a finding that the accused actively 
participated in hostilities against the United States and its coalition partners. Although Kandahar 
was a short distance away, the accused's past history ofdelivering munitions to Taliban and al
Qaeda fighters, his possession of a vehicle containing surface to air missiles, and his capture 
while driving in the direction of a battle already underway, satisfies the requirement of "direct 
participation." If the two vehicles stopped within minutes of each other at Major Smith's road 
block were in fact traveling together, a point of dispute during the hearing, it is arguable that the 
accused was also traveling towards the battle in the company of enemy fighters. Taken together, 
the evidence presented at the hearing supports a finding that the accused "engaged in hostilities, 
or ... purposefully and materially supported hostilities against the United Stat~s or its co
belligerents...." M.C.A. §948a(l )(i). 

The Government also argues that the accused "purposefully and materially supported 
hostilities" by (1) serving as the personal driver and bodyguard of the al-Qaeda mastermind 
Osama bin-Ladin, (2) continuing to work for bin-Ladin after he became aware that bin-Ladin had 
planned and directed the USS Cole bombing, the attacks on the two U.S. Embassies in Africa, 
and the 9/11 attacks on the United States; and (3) by driving bin-Ladin around Afghanistan after 
the attacks of9/11, in an effort to help him avoid detection and punishment by the United States. 
While these arguments may well provide grist for the debates of future generations of Law of 
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· Armed Conflict Scholars, the Commission does not reach them here. Having found that the 
accused drove a vehicle to and towards the battle field, containing missiles that could only be 
used against the United States and its co-belligerents, the Commission finds that the accused 
meets the first half of the definition of unlawful enemy combatant. 

The final element ofM.C.A. §948a.(l)(i)'s definition of alien unlawful enemy combatant 
is that the accused must not have been "a lawful combatant." The M.C.A. defines "lawful 
combatant" in §948a(2) to include: 

(A) a member of the regular forces of a State party engaged in hostilities against the
 
United States;
 

(B) a member of a militia, volunteer corps, or organized resistance movement belonging 
to a State party engaged in such hostilities, which are under responsible command, wear a fixed 
distinctive sign recognizable at a distance, carry their arms openly, and abide by the law of war; 
or 

(C) a member of a regular armed force who professes allegiance to a government
 
engaged in such hostilities, but not recognized ,by the United States.
 

The Defense does not argue that the accused is entitled to lawful combatant status under 
any of these alternatives. After an examination of the evidence presented, the Commission 
agrees. Alternatively, the Defense has urged the Commission to find the accused entitled to 
lawful combatant/ Prisoner of War status under alternative definitions contained in the Third 
Geneva Convention. 

ARTICLE 5 STATUS ISSUE 

This Commission has elsewhere granted a Defense Motion to determine the accused's 
status under Article 5 of the Third Geneva Convention. The Defense has argued that the accused 
may have been a lawful combatant, and therefore entitled to Prisoner of War status, under any of 
the following subsections of Article 4.A of the Third Geneva Convention: 

(1) Members ofthe armed forces of a Party to the conflict as well as members of militias 
or volunteer corps forming part of such armed forces. 

(2) Members of other militias and members of volunteer corps, including those of 
organized resistance movements, belonging to a Party to the conflict and operating in or outside 
their own territory, even if this territory is occupied, provided that such militias or volunteer 
corps, including such organized resistance movements, fulfill the following conditions: 
[recitation of the conditions is omitted here]. 

(4) Persons who accompany the armed forces without actually being members thereof,
 
such as civilian members of military aircraft crews, war correspondents, supply contractors,
 
members of labor units or of services responsible for the welfare of the armed forces, provided
 
that they have received authorization from the armed forces which they accompany, who shall
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provide them for that purpose with an identity card similar to the annexed model. 

(5) Members of crews, including masters, pilots and apprentices, of the merchant marine 
and the crews of civil aircraft of the Parties to the conflict, who do not benefit by more favorable 
treatment under any other provisions of international law, 

(6) Inhabitants of a non-occupied territory, who on the approach of the enemy 
spontaneously take up arms to resist the invading forces, without having had time to form 
themselves into regular armed units, provided they carry arms openly and respect the laws and 
customs of war. 

The Commission has searched carefully through the evidence presented by the Defense, 
and finds nothing that would support a claim of entitlement to lawful combatant or Prisoner of 
War Status under options (1) or (2) above. While the Defense showed, through the testimony of 
Professor Williams, that the Ansars were "members of the armed forces of a Party" or members 
of a militia or volunteer corps "forming part of such armed forces" there is no evidence that the 
accused was a member ofthe Ansars or any other militia or volunteer corps. 

Nor is there any evidence before this Commission suggesting that the accused qualifies 
for Prisoner of War status under option (4) a civilian accompanying the armed forces. He fails to 
fit into any of the suggested categories of civilians who might properly accompany the armed 
forces, or any similar categories of persons, there is no evidence that he "accompanied" such 
forces, or that he was properly identified as required by the rule. Indeed, it is clear that even 
civilians who fall into this category can forfeit their entitlement to prisoner of war status by 
directly participating in hostilities. 

With respect to categories (5) and (6) above, there is likewise no evidence that the 
accused was a member of a merchant marine or civil aircraft crew, or that he engaged in the 
traditional/evee-en-masse. The Commission is left to conclude that the accused has not 
presented any evidence from which it might find that he was a lawful combatant, or that he is 
entitled to Prisoner of War Status under any Geneva Convention Category. The Commission 
concludes, then, that he is an alien unlawful enemy combatant, and not a lawful combatant 
entitled to Prisoner of War protection. The accused is subject to the jurisdiction of this 
Commission. 

CONSTITUTIONAL ARGUMENTS 

Notwithstanding this finding ofjurisdiction under the Military Commissions Act and the 
Law ofInternational Armed Conflict, the Defense has raised three Constitutional objections to 
this Commission's exercise ofjurisdiction over him. These are summarized briefly below: 

Ex Post Facto: The Defense argued, in its May 2007 Motion to Dismiss, that it would be 
a violation of the Constitutional prohibition against ex postfacto laws to give a Combat Status 
Review Tribunal (CSRT) determination "additional force after the fact," by making them 
determinative of the accused's status before a military commission. Motion to Dismiss at 11. 
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The Defense objected that when Congress passed the M.C.A., and retroactively expanded the 
effect of a CSRT determination, it deprived detainees of the defense of lawful combatancy by 
making the CSRT finding "determinative" of military commission jurisdiction over the accused. 
The Defense also argued that subjecting a detainee to military commission jurisdiction 
constitutes a "punishment" because it subjects a defendant to "higher penalties and 
disadvantageous evidentiary rules, among other limits on due process." The Defense argued that 
Mr. Hamdan did not know at the time of the CSRT that its determination would be used to . 
subject him to a criminal proceeding before a military commission, and thereby deprived him of 
a meaningful opportunity to contest the evidence. 

The Court notes at the outset that the United States Court of Appeals for the D.C. Circuit 
has held that the Constitution of the United States does not protect detainees held at the U.S. 
Naval Base, Guantanamo Bay. Boumediene v. Bush 375 Us. App. D.C. 48 (2007). In that case, 
the Court of Appeals concluded a lengthy discussion about the entitlement of aliens to 
Constitutional rights with this summary: "Precedent in this circuit also forecloses the detainees' 
claims to constitutional rights. In Harbury v. Deutch, 344 U.S. App. D.C. 68, 233 F.3d 596,604 
(D.C. Cir. 2000), rev'd on other grounds sub nom. Christopher v. Harbury, 536 U.S. 403, 122 S. 
Ct. 2179, 153 L. Ed. 2d 413 (2002), we quoted extensively from Verdugo-Urquidez and held that 
the Court's description ofEisentrager was "firm and considered dicta that binds this court." 
Other decisions of this court are firmer still. Citing Eisentrager, we held in Pauling v. McElroy, 
107 U.S. App. D.C. 372, 278 F.2d 252,254 n.3 (D.C. Cir. 1960) (per curiam), that "non-resident 
aliens ... plainly cannot appeal to the protection of the Constitution or laws of the United 
States." The law of this circuit is that a "foreign entity without property or presence in this 
country has no constitutional rights, under the due process clause or otherwise." People's 
Mojahedin Org. ofIran V. Us. Dep't ofState, 337 U.S. App. D.C. 106, 182 F.3d 17, 22 (D.C.. 
Cir. 1999); see also 32 County Sovereignty Comm. V. Us. Dep't ofState, 352 U.S. App. D.C. 93, 
292 F.3d 797, 799 (D.C. Cir. 2002). In light of this holding, all of the Defense's arguments are 
deemed to be without merit" (emphasis in original). In light of this current state of the law in the 
Circuit under which military commissions are reviewed, all of this accused's Constitutional 
arguments.are also deemed to be without merit. 

Beyond this, the Commission finds that the ex postfacto violations the Defense 
complains of have been cured by the Commission's refusal to accept the October 2004 CSRT 
finding as binding, and by holding its own hearing to determine whether the accused would be 
subject to the jurisdiction of a military commission. At that hearing, the accused was represented 
by no less than six counsel, had the benefits of an open and public proceeding before a military 
judge, and at which representatives of the world press, Human Rights groups, and organizations 
interested in the application of International Humanitarian Law were present. He confronted the 
witnesses against him, called and presented his own witnesses, and persuaded the Commission to 
hold open the receipt of evidence so an additional witness on his behalf could be heard. It has 
long been a principle of the International Law of Armed Conflict that unlawful combatants may 
be tried for their participation in hostilities by the courts of the Detaining Power, and the United 
States' determination to exercise this right against Mr. Hamdan does not involve surprise or the 
ex post facto application of the laws. Schmitt, supra, at 521. The Defense argument against the 
exercise ofjurisdiction on the basis of the ex postfacto clause is rejected. 
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Bill of Attainder: The Defense also argued, in its May 2007 Motion to Dismiss, that the 
Bill of Attainder Clause "prevents the MCA from authorizing a non-judicial finding of unlawful 
combatant status." Defense Motion at 12. This objection, in the Commission's view, is likewise 
mooted by the evidentiary hearing held in Guantanamo Bay on 5-6 December. There has been no 
"non-judicial" finding of unlawful combatant status. There has been no legislative finding that 
any specific group is unlawful. This Commission, having heard the evidence in a public trial, has 
determined that the accused is an alien unlawful enemy combatant, subject to the jurisdiction of a 
military commission, in a 'regularly constituted court, affording all the necessary "judicial 
guarantees which are recognized as indispensable by civilized peoples.''' There is no merit to this 
argument. 

Equal Protection: Because the jurisdiction of the military commission is limited to 
"alien" unlawful enemy combatants, the Defense challenges its Constitutionality as a violation of 
the equal protection clause of the United States Constitution. In support of its claim, the Defense 
cites, inter alia, Graham v. Richardson, 403 U.S. 365, 371 (1971); In re Gr(ffiths, 413 U.S. 717, 
721-22 (1973). As before, the United States Court of Appeals for the D.C. Circuit, under which 
the review of military commissions falls, has expressly ruled that the United States Constitution 
does not protect detainees at Guantanamo Bay. The accused's challenge to the exercise of 
jurisdiction as a violation of the equal protection clause must likewise fail. 

CONCLUSION 

The Government has carried its burden of showing, by a preponderance of the evidence, 
that the accused is an alien unlawful enemy combatant, subject to the jurisdiction of a military 
commission. The Commission has separately conducted a status determination under Article 5 of 
the Third Geneva Convention, and determined by a preponderance of the evidence that he is not 
a Jawful combatant or entitled to Prisoner of War Status. There being no Constitutional 
impediment to the Commission's exercise ofjurisdiction over him, the Defense Motion to 
Dismiss for Lack of Jurisdiction is DENIED. The accused may be tried by military commission. 

So Ordered this 19th day of December, 2007. 

Kei . Allred 
Captain, JAGC, U.S. Navy 
Military Judge 
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