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DEPARTMENT OF DEFENSE 
OFFICE OF  MILITARY COMlrllSSlONS 

1931 JEFFERSON DAVIS HIGHWAY. SUITE 103 
ARLINGTON. VIRGMJ.4 2?202 

20 April 2004 

MEMORANDUM FOR CHIEF DEFENSE COUNSEL 

SUBJECS. Requcsl lo Withdraw as Dciailed Dcimsc Counsel. Unired Srares v oiBahhl 

I .  Undmlped  wunscl. detailed by vou on 3 F e b m a ~  2004. lo represent Ali Hamm Ahmcd 
Sulaynan a1 Bahlul in procced~ngs before a millmy wmmlsslon. m a  wlh Mr. al Bahlul on 
several occasions during the week o i  12-1 6 April 2004. in ihe delenbon faclllty at Guantanamo 
Bay, Cuba. At ihe last of ~ o s c  mcellng Mr. a1 Bahlul mformed us that he did no! desire the 
swvices of eiher ourselves or any olher counsel, r n i b t q  or avilian. Rather, Mr. al Bahlul 
wishes lo represent himself in any mihtary comrnissio~ proceedin@. 

2. Consequently, pursuant to the auihonty ganled you in Secuon 4C ofMilitary Commission 
Order No. I .  dated March 21. 2002. we r spcdh l l y  raquesr p m l s n o n  to withdraw as Mr. a1 
Bahlul's delalled deimsc c o u n ~ l  

3. To assist you in acling on this rcquesl, we nofe that lntemarlonal law rgognizes he rigM of 
self-rcpresmlnrion bcforc c m n a l  lnbunals,' as do the Rules far Courls-Martial.' Thc rules 
governing the mlitary commissions, however, do not appear lo have prov~dcd a mechanism for 
such.' 

4, Thank ~u for your amsideration oilhis rquesl. 

.f/Zv# ajor Mark A. Bridges. b7.- USA 

Defcnse Counsel 

' Aruclc 21(4Xd), SmMc of& Iotudmd Crimiad T n h ~ l  for h e  FonncrYugda4v; Artick ZO(4Xd). S t a m  
o r b  inlera4dod C M  T M  for R d .  
Rule !k C a r w M u t i ~ I  506(c). 
'See Sai0114C(4). M~liUry CmmuS!.lab Or& No. 1; Sscuo. 38(11). M i l l w  CmmkiOn 1nmC6QO NO. 4. 
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OEPARTMENT OF DEFENSE 
OFFICE OF GENERAL COUNSEL 

1600 DEFENSE PENTAGOh 
WASHlNC-TION DC zo331.160~: 

26 Apnl 2004 

MEMORANDUM FOR MAJOR MARK BRIDGES AND LCDR PHILIP SUNDEL 

SUBJECT: Request to Withdraw as Mailed Defense Counsel, Uni~edSroier v. olBohlul 

I .  I have reviewed your memorsndum dared 20 April 2004 in which you incorned me of your 
cl~ent's des~rc to represent hlmselfin any m111lary commission proceedlnps in [he same 
memorandum you requested pmnlsnon lo w~thdraw as Mr. al Bahlul's detailed deiense counsel. 
In my opinion. 1 do not have the authonly lo decide whether Mr. al Bahlul can represent himself 
in military commission proceedmgs. I see !hat as a question for Ihe Appoinnng Authonly and/or 
for a m~l~rary cornrn~sslon As a result, I will not d&de that issue. 

2. Whlle 1 lack the authon~y to decide whether Mr a1 Bahlul can repraent h~mselfberore 
mililary commlsrlons, as ChleiDdense Counsel. 1 do have the auhonly pursuant to Mil~tary 
Comm~ss~on Order (MCO) No. 1 and M~l imy Commiss~on l n m c l ~ o n  (MCI) No. 4 lo make a 
decis~on on your request to withdraw as Mr. a1 Bahlul's defense wunsel. Your requesl lo 
wilhdraw 1s denled 

3. The p rodures  for military commissions as c u m l l y  drafted envision a central role for 
Detarlad Defense Counsel. Accordingly, several provisions of MCO No. I and MCI No. 4 
convince me that it would be inappropnatc to approve your request to withdraw ns Detailed 
Defense Counsel. These provisions include: paragraph 4C(4) of MCO No. 1 which slales that 
"the Accused must be represented at all rdcvvlt times by Detailed Defense Counsel;" parapph 
5D or MCO No. 1 which stales thal al least one Dctailed Defense Counsel shan be made 
avrulable to tbe Accused sufficiently in advance of trial to prepare a defense and unlil any 
/indings andsentence becomefinal in accordonce with Section 6@(2)" (emphasis added); 

6B(3) of MCO No. 1 which allows an Accused to be excluded from commiss~on 
proceedin@ but provides that Detailed Defense Counsel on neva be mcludad, and paragraph 
6B(5)@) of MCO No. 1 which sctc; oul proccdurcs for handl~ng Protected Information during 
commission p r o d i n g s  and provides that such information can never be admitted into evidence 
if not presented to Detailed Defense Counsel. 

4. Paragraph 3C(2) ofMCl No. 4 speaks directly to the poinl of w h d a  or not Delaild Defense 
Counsel c m  bc relieved of the reqmmibility of repmenling an Accused bdorc a Mihtary 
Commission. This paragraph provides thal "Detailed Dcfcnse Counsel shall represent Lhe 
Accused before mililary commissions" and that counsel "sholl so serve nonvilkrlonding any 
intention q r e s s e d  by [he Accwed to represent R i m e 6  (Emphasis added)." 
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5. You are lo wnrlnuc lo represenl Mr. al Bahlul conslaen1 with my lcller (daled 3 February 
2004) detail~ng you to represen1 hlrn In the evcol: your clienl deeidcs lo exercise olher opf~ons  
with respecr lo reprcscnlatlon by Dcta~led Delcnse Counsel. please nol~fy me m thn 1 can 
m n s i d a  his requsl. I am copyng the AppmunE Aurhonn and ihe Legal Advisor lo the 
Appojnung Aurhorily on l b ~ s  memorandum and I lnvlle you to appeal lo lhc Appoinling 
Authority if YOU d~sagrec with my decisions on thesematiers 

WILL A. GUNN, Colonel, USAF 
Chief Defense Counsel 

a: 
Appoinling Authority 
Legal Adwsor lo the Appointing Auhority 
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DEPARTMENT OF DEFENSE 
OFFICE OP MILITARY COMMISSIONS 

1931 JEFFERSON DAVIS HIGHWAY, SUITE 103 
ARLINGTON, VIRGINIA 22202 

11 May 2004 

MEMORANDUM FOR SECRETARY OF DEFENSE; GENERAL COUNSEL, 
DEPARTMENT OF DEFENSE, AND APPOINT~NG AUTHORITY 

SUBJECT' Request for Mod~fication of Military Comm~sslon Rules to Recognize the Right of 
Self-Reptesenlahon, UnrtedSIares v a1 Bahlul 

I .  Lieutenant Commander Ph~lip Sundel, JAGC, USN, and Major Mark Bridges, USA, were 
detailed by the Chief Defense Counsel, Off~ce of Military Commissions on 3 Februa~y 2004, to 
represent Ali Hamza Ahmed Sulayman al Bahhl in proceedings before amilitary commission. 
Detailed counsel met with Mr. al Bahlul on several occasiom during the week of 12-16 April 
2004. m the detention facility at Guantanamo Bay, Cuba. At the last of those meetlngs Mr. al  
Bahlul informed us that he did not desire the services of either ourselves or any other counsl, 
militaty or civilian. Rather, Mr. a1 Bahlul wishes to represent hunself in any mihta~y 
commission proceedings. 

2. On 20 April 2004, detail4 counsel requested permiss~on of the Ch~ef Defense Counsel to 
withdraw as Mr. al Bahlul's detailed counsel (enclosure 1) On 26 April 2004, based on h a  view 
that Ihe rules governing military commissions precluded self-representation, the Chief Defcnse 
Counsel denied our request (enclosure 2) 

3. Pursuant to section 4(b) of the Pres~dent's M~litary Order of November 13,2001, section 7(A) 
of Mil~tary Commiss~on OrderNumber 1. dated March 21, 2002, and paragraph 6.3 of 
D e p m e n t  of Defense Direchve 5105.70 of February 10,2004, respechvely, each of you has 
the authority to modify or supplement the rules governing military commissions as necesssy to  
facilitate the conduct of proceedings by military commissions 

4. Given the view of the Chief Defense Counsel regarding the restrichve nature of the rules 
governing military commissions, we respectfully request that each of you exercise his authority 
to modify or supplement those rules so as to allow withdrawal by detailed defense counsel and 
recognize the Fight of persons to represent themselves before military commissions. 

5. In acting on this request, we askthat you consider the fact that inlemational law recognizes 
tbe right of self-represenration before criminal tribunals,' as do the Rules for Courts-Martial 
Further, while the rules governing military comrn~ssions presently do not appear to have 
provided a mechanism for such, we invite you lo consider the significant d~fficult~es thak will 
arise if counsel are required to represent accused who wish to represent themselves 

' Article Z1(4)(d), Sratute of the InremPl~onal Crlminal Tnbunal for ihc Fonncr Yugoslavlq m c l e  20(4)(d), 
Slatutc of the lnlcrnat~onal Criminal Tribunal for Rwanda. 

Rule for Courts-Martid 506(c). 

PO 102 (a1 Bahlul) 
Page 6 of 1 14 



Request for Modificat~on of Military Commission Rules to Recogruze the hght of Self- 
Representation, Urr~tedStales v a1 Bahlul 

6 As this matter involves ongoing litigation, we anticipate pursuing other avenues of redress iT 
h s  request is not acted on by 1 1  June 2004. Thank you for your consideration of this request. 

Very respbcthlly, 

Philip Sundel 
LCDR, JAGC, USN 
Defense Counsel 
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FOR OFFICIAL USE ONLY 

DEPAWMENT OF DEFENSE 
OFFlCE OF GENERAL COUNSEL 

16W DEFENSE PEhlTACON 
WASHINGTION. PC 2-1 -1440  

May 25,2004 

MEMORANDUM FOR Mr. John D. Mtaburg, Jr., Appointing Authority for Military 
Commissions 

SUBSECT: Response to Accused's request lo rncdify tbc MiIitary Commission Rules to 
rcc0gm.e the right of self-representation 

The Accused, AU Hamza Ahmed Sulaymaa al Bahlul, through detailed defense counsel, 
Lieutenant Commaader Philip Sundel, JAGC, USN, and Major Mark Bridges, USA, 
requests that tbat the Appointing Authority modify the Military Commission Rules to 
recognize the right of self-represadation of the Accused. The Appointing Autbonty is 
without authority to modify Military Commission Orders or Instructiom. ' The authority to 
modify Military Order No. 1 rests solely with the SecrcOlry of Dcfense. The General 
Counsel of the Deparbnent of Dcfense may modify Military Commissioo himctions 
consistent with Military Order No. 1 .' 

I r&munend ~ccused's request be denied. The Accused has no right to self- 
represcntatiou. Further, self-representation is inconsistent with a full and fajr ma1 of the 
Accused. 

Under the Milimry Commission Onicrs and I n ~ o n s ,  the Accused is not authorized to 
conduct his own defense. ' The Military Cornmission Orders and Insrm~tions slaie that the 
Accused must be spmented by Detailcd JJdensc Counsel during all relevant times, 
notwithstanding any intention expressed by the Accused to represent himself. 

The requirement of Detailed Defeme Counsel arises Jhm the authority of the Appointing 
Authority and Presiding Officer to close military commission pnxcadings and exclude the 
accused groundr of protection of clnssified information or konnation protected from 
u n m t h o S  disclosrrre; safety of Connnission partitipans; intelligence and law 
enforcement sources, methods, and activities; and other national security inkrcsts. 
ALtbough the Accused may be cxduded from ihese closed sessions, Detailed Defense 
Counsel may 11ot be e x c W  If the Accused conducts bis own defense, he is without 

' M i l ~ m y O d x  0fNNovembcr 13.M01 & c d n U ' s  Milimy &No. I), 4(b). No& 13, u)01, DoDMCI No. 1. 
MA). ~ n d  30.2009: md DODD 510S.70.6.3.Fcb 10 .2W.  Sesako. DoD MCO. 7(A). MarEb21.2002, olthoueh 
"ccd by'&aed u 8 h l y  lo aPend ordm md uUUWhool, ihw Ordo aUlhaMs dr APpolphng AuBmly lo- 
~ e ~ t e  R&LIW cooslncm wlb L J  Orden d hinsrmcuau. subla to 8 ~ ~ ~ 1  or lhc G& c-1 b~ w 
F a f ~ c h e .  

DoD MCO No. I. 7(A). 
' DoD MCONo. 1,4(CX4); DoD MCINo- 4,3@X))(11). 3WX2). 
' mD MCI No 4,3(Dp). ' mD M m  No. I, 4(AX5Xa), 6FBWL DODa Sl05.70.4.1.7. ' DoD MCO No. 1. S(K). 6@)(3). PO 102 (a1 Bahlul) 
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representation ia closed msioos h whicb he is excluded and thus is not afforded a full 
and f2ir trial. 

The Office of the Chief Prosecutor recommends that the issue be addressed at a later time 
and that it is more appropriately handledby the Presiding OEeer once charges are referred. 
(TAB A) 

I recommend lhat the Accused's q u e s t  to modify Military Commission Rules to 
recognize the right of seli-representation be denied and mat you s i p  tk attached 
mcmoran&m to tbe General Couusel of theDcpamneot of Defense. 

If you have any questions regarding this memorandum, please contact me at (703) 602- 
4173. 

k!&&5::2;9d 
f. Legal Adrirr to the Appointing Authority 

for Military ~omm&ions 
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The tommlssion Hearing was c a l l e d  ro o r d e r  a t  0931, 
26 AugusK 2004. 

PO: The m i l i t a r y  commission 1s c a l l e d  t o  o rder  

P (CDR : This  m i l i t a r y  commission is convened by Appplnting 
Order number 04-003, dated June 28th 2004; cop ies  o f  
whlch have been furnished t o  the members of t h e  
commission, counsel ,  and t h e  accused, and which will be 
marked as Review Exhlblt  1 and a t t ached  t o  t h e  record.  
There a r e  no c o r r e c t i o n s  noted t o  t h e  appoint ing o r d e r .  
The P r e s i d e n t i a l  dererminat lon that  t h e  accused may be 
subsec t  t o  t r i a l  by m l l i t a r y  uxnmission has  been marked 
a s  Review Exhlbrt  2 and has been provided t o  a l l  
memhers . 
The charge nas  been proper ly  approved by t h e  appoint ing 
a u r h o r i t y  and r e f e r r e d  K O  t h i s  commission f o r  t r l a l .  
The prosecut ion caused a copy of t h e  charge i n  English 
and Arabic,  the  accused's  n a t i v e  language, t o  be served 
oc the  accused on August 12, 2004. 

The prosecut ion i s  ready t o  proceed i n  rhe  conunlssion 
t r i a l  of t h e  Uniued S t a t e s  v e r s u s  A l i  Hamza Sulayman a 1  
Bahlul . 

The accused. commiss~on members, and a l t e r n a t e  . . - . - . . 
canmission member named i n  t h e  appointing o r d e r  and 
d e t a l l e d  t o  t h i s  c o m i s s i o n  a r e  p r e s e n t .  

A 1 1  d e c a i l e d  counsel  a r e  p r e s e n t .  

Gunnery Sergean h a s  been d e t a i l e d  r e p o r t e r  f o r  
t h i s  commission en ha9 p rev ious ly  been sworn. 

ea: I'll note  t h a t  s h e ' s  g o t t e n  a p r m t i o n  t h a t  s h e  i s n ' t  
aware o f .  

P (CDR : Yes, s i r .  sergean- 

Secur l ty  personnel  have been d e t a i l e d  f o r  t h i s  
commission and have been p rev ious ly  sworn. 

The  i n t e r p r e t e r s  have been d e t a l l e d  f o r  t h l s  commission 
and have a l s o  been previously  sworn. The f u l l  names of 
t h e  i n t e r p r e t e r s  who a r e  providing i n t e r p r e t a t i o n  f o r  
roday 's  hear ing a r e  conta lnsd i n  Review Exhib l t  3, a 
copy of which has been previously provlded t o  t h e  
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defense and t h e  r e p o r t e r s  f o ~  inclusion i n  the record 

The b a l l i f f  h a s  a l s o  previously  been sworn. 

PO: Previously marked, shown t o  counsel ,  and s igned is RE 4 ,  a  
p r o t e c t i v e  order concernmg t h e  i d e n t i t y  of t h e  
i n t e r p r e t e r s .  E i t h e r  s i d e  o b j e c t  t o  t h a t  order? 

M: (LCDR Sulldel) : NO, s ir .  

PO:  I have beer! des igna ted  a s  the  p res id ing  o f f l c e r  of c h i s  
c o m i s s i o n  b y  che appoint ing author icy,  and 1 have been 
p rev ious ly  sworn. All o t h e r  members of t h e  commission 
and the  a l t e r n a t e  member w i l l  now be sworn. 

A l l  persons I n  t h e  courtroom, p l e a s e  r l s e .  

The members were sworn.  

PO: The comm~sslon i s  assembled. 

1 would ask &fore  we cont lnue a l l  people r h o  a r e  golng 
t o  speak t o  remember t h a t  w e  have t o  speak s o  t h e  
i n t e r p r e t e r s ,  t h e  t r a n s l a t o r s  can t r a n s l a t e .  

Before cont inuing u l t h  p r e l m i n a c y  mat te r s ,  it i s  
necessary  f o r  me t o  inqu i re  i n t o  t h e  accused 's  need f o r  
an i n t e r p r e t e r .  

M r .  a1 Bahlul,  do you understand and speak Engl ish?  

ACC: r p r e f e r  t o  have an i n t e r p r e t e r .  

PO: Would you r e p e a t  t h e  translation, p lease?  

ACC : I p r e f e r  t o  have an i n t e r p r e t e r  p r e s e n t .  

Po:  What language do you speak? 

ACC : Arabic language. 

PD: As I s a i d  e a r l i e r .  t r a n s l a t o r s  have been appointed t o  this 
case .  Do you understand t h e  t r a n s l a t l o n  char i s  being 
made? 

ACC : c l e a r .  
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PO: Commander p l e a s e  s ta te  t h e  d e t a l l l n g  and 
q u a l i ' i c a t i o n s  of t h e  p r o s e c u t i o n .  

P ICDR - S i r ,  a l l  members oE t h e  prosecutLon have been 
d e t a i l e d  t o  t h i s  m i l i t a r y  commission by the c h i e f  
p r o s e c u t o r .  A l l  members of t h e  prosecution a r e  
qualified under M i l i t a r y   omm mission Order Number 1. 
Paragraph 4 (b) , and W e  have p r e v ~ o u s l y  been sworn. NO 
member of  t h e  p r o s e c u t i o n  has a c t e d  in any manner which 
might  tend  t o  d i s q u a l i f y  us i n  t h i s  proceeding. The 
detailing document has been marked as Review Exh ib i t  5 
and prev;ously provlded  t o  t h e  couxt  r e p o r t e r .  

PO: Commander Sundel. have  e i t h e r  you o r  Major Bridge4 -- 
w e l l ,  have you and Major Brldges been p r o p e r l y  d e t a ~ l o d  
t o  t h l s  ca se?  

DC (W-DR Sundeli  : We have, sir. 

PO: Has e i t h e r  of you a c t e d  i n  any manner i ncons l s t en r ;  u i t h  
your d u t l e s ?  

DC (LCDR Sundel l :  Not t h a t  I ' m  aware o f .  

PO: I ' l l  t a k e  that  f o r  a  no. 

M r .  a1 Bahlul ,  pu r suan t  t o  M i l l t a r y  Commlsslon O r d e r  
Number 1, you are now a t  t h i s  moment, r e p r e s e n t e d  by 
your d e t a i l e d  counse l ,  Commander Sundel  and Major 
Br idges .  They are provided co you a t  no expense ,  You 
may a l s o  r e q u e s t  a d i f f e r e n t  m i l i t a r y  l a u y e r  t o  
r e p r e s e n t  you. I f  t h e  person  you a s k  f o r  is reasonably  
available, he or  she  would be appointed t o  r e p r e s e n t  
you. I L  t h a t  happens, your d e t a i l e d  c o u n s e l ,  Commander 
Sundel  and Major Bridges,  would normal ly  be excused; 
however, you cou ld  r e q u e s t  t h a t  they remain on t h e  c a s e  

I n  a d d l t l o n ,  you may r e q u e s t  t o  b e  r e p r e s e n t e d  by a 
c i v ~ l i a n  lawyer.  A c i v i l i a n  lawyer would r e p r e s e n t  you 
a t  no expense t o  t h e  government. Such a lawyer must be 
a  United S t a t e s  c i t i z e n  and c e r t i f i e d  t o  p r a c t l c e  l a u  i n  
t h e  United S t a t e s .  She o r  he  must be e l i g i D l e  f o r  a  
s e c r e t  c l e a r a n c e  and a g r e e  i n  w r i t i n g  t o  comply wxth t h e  
rules of t h e  commissions. If you had a  c i v i l l a n  lawyer, 
t h e  d e t a i l e d  counse l ,  Commander Sur-del and M a ~ a r  B r ~ d g e s  
would remain on t h e  c a s e .  Do you unders tand  what I j u s c  
sa 1 d? 
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ACC . Clear .  

ACC : 

PO: 

.ACC : 

Po: 

ACC : 

ACC : 

Po: 

ACC : 

Po: 

Do you have any ques t ions  about  your rights t o  be be ing  
r e p r e s e n t e d  b e f o r e  t h i s  commission? 

Am I al lowed t o  r e p r e s e n t  myself?  

I ' m  r e f e r r i n g  to M i l l t a r y  Cornmission Order Number 1. 
Paragraph 4 (c ) ,  sub i 4 ) .  It s t a t e s ,  the  accused must be 
r e p r e s e n t e d  a t  all r e l e v a n t  t L m e 3  by  d e r a i l e d  de fense  
c o u n s e l .  So t h e  answer l s ,  no, you ' r e  not  al lowed t o  
r e p r e s e n t  y o u r s e l f .  

Excuse me. If I can a s k  che judge -- 

Please  speak  u p  

-- if I can t o  know the  reason   hat disqualifies m e  from 
r e p r e s e n t i n g  myself .  I would l i k e  t o  know why, and i f  
n o t  -- 
Okay. A r e  you ask ing  co r e p r e s e n t  y o u r s e l f  b e f o r e  t h l s  
c m l s s i o n ?  

Yes, I would like r o  r e p r e s e n t  myself 

S i r ,  could  you p l e a s e  t r y  speaking  -- o r  move t h e  mlc 
c l o s e r  t o  y o u r s e l f  

~ s s ,  I would like t a  represent myse l f .  [ l n c c r p r e t e r :  I s  
t h a t  b e t t e r ? )  

L e t ' s  t a l k  about  t h a t .  I want t o  go over  s e v e r a l  m a t t e r s  
w l th  you s o  t h a t  you understand what such  a r eques t  
means. Let me t a l k  about  your d e t a i l e d  counse l .  

To be d e t a i l e d  counse l ,  t h e y  have t o  be q u a l ~ f i e d  
a t t o r n e y s ;  that means t h a t  t hey  have t o  b e  adml t ted  t o  
p r a c t i c e  be fo re  the  h i g h e s t  court of a s t a t e ,  and b e  
c o m l s s l o n e d  as a judge advocate  i n  One of  t h e  m r l i t a r y  
s e r v i c e s  o r  t h e  United S t a t e s .  

C o m n d e r  Sundel ,  you ' r e  obvious ly  Navy What state? 

LCDR S u n d e l ) :  I am b a r r e d  i n  Maryland, s i r .  

Major Brrdges you' Ke Army. What s t a t e ?  
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A D C  (Ma] Bridges): Kentucky, s i r .  

?O: okay. So Commander Sundel  1s admit ted  t o  p r a c t i c e  i n  
Maryland, and h e ' s  been c e r t i f i e d  by t h e  Judge Advocate 
Genera l  of t h e  Navy as  a  judge advocate.  Malor Bridges 
1s admi t t ed  i n  Kentucky, and h e ' s  been c e r t i f i e d  by t h e  
Judge Advocate General  of t h e  Army. 

Okay. Second, before  they  g o t  he re ,  they were 
nominated; they  were chosen by t h e  Navy and the  Army a s  
representatives of t h o s e  s e r v i c e s  t o  s e r v e  a s  de fense  
counse l .  And then  they  were s e l e c t e d  a3  d e f e n s e  counsel  
by Colonel  Gunn who i s  the  Chlef Defense Counsel o f  t h e  
camm~ss ions .  He's an A i r  Force o f f i c e r .  They have t o  
have a s e c u r i t y  c l ea rance ,  and chey both  do have 
s e c u r i t y  c l ea rances ;  c o r r e c t ?  

DC (LCDR Sundell : Yes, s i r .  

ADC (Ma] Brldgesl  : Yes, sir. 

PO: So t h e y  can see a l l  t h e  in fo rma t ion  f o r  t h a t  t r i b u n a l  o r  
commission. I n  a d d i t i o n  t o  graduating from c o l l e g e  and 
law schoo l ,  t h e y ' v e  each  r ece ived  e x t e n s i v e  t r a l n i n g  i n  
m l l i t a r y  law which IS, a t  t lmes ,  a  confus ing  subse t  of 
law. From t h e  time they  became ludge  advocates ,  t h e y ' v e  
l e a r n e d  nor only  m i l i t a r y  l e g a l  principles and 
terminology,  b u t  t hey 've  l e a r n e d  m i l i t a r y  terminology 
about  t r o o p s  and a i r p l a n e s  and s h i p s  and t h l n g s  l i k e  
that. And t h e y ' v e  become f a m i l i a r  v l t h  t h e  gene ra l  
m i l l t a r y  p r a c t i c e  and how t h l n g s  a r e  handled i n  t h e  
Departments of t h e  Xavy, Army, and t h e  Depzrtment of 
Defense. 

And -- I r e s l s t  maklng a comnent abour Kentucky -- t hey  
a r e  bo th  Fluent  i n  Eng l i sh ,  uhich i s  a n e c e s s i t y  here .  

Perhaps even more impor tant ly ,  t h e y  a r e  n o t  on t r l a l  
here, whlch means t h a t  t h e y  a r e  n o t  p e r s o n a l l y  involved,  
uhlch  means t h a t  they  can  remain objective i n  s i t u a t i o n s  
when a pe tson  about  whom t h i n g s  a r e  be ing  s a l d  might 
become ernotlonal o r  hea ted .  Do you unders tand  what I ' v e  
s a i d  s o  Ear? 

ACC : Yes, I understood.  

PO: Now, l i k e  I s a i d  be fo re ,  Comnander Sundel and Major 
Bridges a r e  both judge advocates .  They have bo th  been 
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d e t a i l e d  t o  represent you s i n c e  rhe 3rd of February J E  
2004. nur ihg  t h l s  pe r iod ,  w h ~ l e  I ' m  no t  aware o f  t h e i r  
e x a c t  a c t i v i t ~ e s  s l n c e  t h e y  d o n ' t  r e v e a l  ;hlags t o  me, I 
f e e l  c e r t a l n  t h a t  t h e y  have been s tudy ing  t h e  law which 
i s  a p p l s c a b l e  t o  t h e s e  proceedings,  p repa r ing  v a r i o u s  
m a t t e r s  t o  p r e s e n t  t o  t h e  cammiss~on and to ot.her 

~~ ~ ~ - - -. . - - 
authorities; and determining how b e s t  t o  r e p r e s e n t  you 
i n  front oE t h e  camnission. 

Given t h e i r  background and training, they have t h e  s k l l l  
and  knowledge to f o r c e  t h e  c o m l s s l o n  t o  apply  t h e  r u l e s  
and t h e  law on your b e h a l f ;  and if  they  f e e l  t h a t  t he  
commlsslon has  not  done so ,  t hey  have Lns t an t  acces s  t o  
computers t o  make and f i l e  motlons. They can make 
o b l e c t i o n s .  They can argue by analogy t o  f e d e r a l ,  
m i l i t a r y ,  and i n t e r n a t i o n a l  law: and they  have r e s e a r c h  
r e sources ,  bo th  computer and p e r s o n a l ,  which w i l l  h e l p  
them i n s u r e  t h a t  your r i g h t s  a re  r ep resen ted  o r  
p r o t e c t e d  i n  t h e s e  proceedings .  Do you unders tand  what 
I l u s t  s a i d  now? 

ACC : Yes, I unders tand .  I have a q u e s t l o n  based on what you 
s a i d .  Are you done? 

PO: Not y e t .  

ACC : When y o u ' r e  done.  

W: No. I ' m  s o r r y .  Yes, you may a s k  your ques t lon  now. 

ACC : I have same i d e a  about  practicing law i n  Yemen. [To 
~ n t e r p r e t e r l  

PO 1 Excuse me. Could you p l e a s e  l e a n  forward and speak  j u s t  a  
l i t t l e  l o u d e r .  

RCC : I have some idea  anout p r a c t i c x n g  law in Yenen. 

DC (LCDR Sunde l ) :  Excuse me ,  sir. I ' m  n o t  s u r e  t h a t  was e x a c t l y  
*hat M r .  a1  Bahlu l  s a l d .  My unders tanding  is h e  s a l d  
t h a t  he knows some people  who p r a c t ~ c e  law. 

INT: I do apologize ,  srr. Correction, I have -- 
ACC : Nobody r e p r e s e n t s  m e  until t h i s  p o i n t .  I wish nobody 

would interrupt you whi le  I ' m  t a l k i n g .  I have some 
people  t h a t  do p r a c t i c e  o r  a r e  fami l lar  wlth  law in t h e  
coun t ry  of Yemen Eron d i f f e r e n t  a r e a s .  
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I f  t h e  American law, a s  f a r  a s  I know, would allow m e  t o  
he represented by a Yemeni a t t o rney  through American 
syscem. is i t  poss ib le  t h a t  I can be granted t h i s ,  a 
Yemeni a t to rney .  And a s  Ear a s  I knou, if I'm s i g h t ,  
t h a t  I cannot be represented by anybody o t h e r  than an 
American. Is i t  pos s lb l e  t h a t  the  Yemeni a t t o rney ,  
through t he  American a t to rney ,  can be lnvolved i n  my 
case? 

50 w e  a r e  t a l k i n g  co r r ec t l y ,  so I can make sure  I 
understood what you requested,  r e f e r r i n g  again t o  MCO 
Number 1, Paragraph 4 ( c 1 ( 3 ) .  lt s t a r e s ,  i n  talking ahout 
c i v i l l a n  counsel -- whlch l u s t  means anyone r h o ' s  not  
wearing a uniEorm -- t h a t  t he  a t t o rney ,  t h e  c l v l l l a n  
must be  a United S t a t e s  c i t i z e n .  And you undeI.scood 
t h a t  y -- i t  appeared t o  me t h a t  you understand t h a t .  

Now, 1s what you a r e  t e l l i n g  m e  t h a t  yon want t o  have a 
Yemen1 a t to rney  provlded a t  no expense t o  t he  
government, meaning the Uniced Srates Government, 
p r e ~ e n t  t o  a s s i s t  your d e t a l l e d  counsel ,  Commander 
Sundel and Major Bxidqes f o r  t h i s  proceeding? I don ' t  
know, t h a t ' s  why I 'm asking. 

ACC: Yes. 

OC (LCDR Sunde l ) :  S i r ,  i f  I j u s t  may? 

PO: Yeah, you may. 

DC (LCDR Sundel):  I th ink  perhaps what rie qay want t o  do i s  t o  
c l a r i f y  1 E  h i s  f i r s t  preference i s  to represen t  himsel l ;  
i f  t h a t  i s  noL allowable,  h l s  second preference i s  t o  be 
represen ted  exclusively by a Yemeni attorney; and if 
t h a t  i s  not  al lowable,  h l s  last pre fe rence  is co be 
represented by m i l l t a r y  counsel,  wi th  a Yemeni a t t o rney  
assistant . 

PO: Thank you f o r  your a s s i s t ance ,  I mean i t .  

You heard Commander Sundel, so  now I'm aointr t o  ask vou. - -  ~ - 

I explained t o  you g e n e ~ a 1 . i ~  your right:  t 0~~ounse .1 . -  
Detal led counsel,  a requested m l l l t a r y  counsel,  a 
c i v i l i a n  counsel,  U . S .  c l r l z e n ,  those  a r e  your r i g h t s  t o  
counsel.  As you ' re  s i t t i n g  there, p l ea se  j u s t  t e l l  me. 
r i g h t  now, whec do you want? Do you wanc a second talk 
t o  someone? Honest, I meEn -- do you want t o  t ake  a -- 
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ACC : I have mentioned p rev ious ly ,  and you answered 1t. 1 asked 
1E 1 can  r e p r e s e n t  myself,  you s a i d  no. But what I 
meant -- I do n o t  want an a t t o r n e y  r e p r e s e n t i n g  me. 
I'll a t t e n d  the  s e s s l o n s  11 i t ' s  rnandarory t o  ac tend;  
I ' l l  be here .  If I d o  have t h a t  cho ice  a t t e n d J n g  the 
s e s s i o n s ,  I ' d  r a t h e r  no t  be h e r e .  Th i s  i s  arl o r d e r .  

PO: What *as t h e  l a s t  word, s i r 7  

ACC : I: I do no t  have -- if i t ' s  have t o  a t t e n d  t h e  hea r ing ,  
then  I ' d  r a t h e r  no t  a t t e n d .  

PO: I do n o t  r e c a l l  directing o r  s t a t i n q  t h a t  you a r e  n o t  
a l lowed t o  r e p r e s e n t  y o u r s e l f  What I saad  and I read  
was t h e  provision of che m i l i t a r y  commissaon o r d e r .  I 
am t r y i n g ,  hones t ly ,  to  f i n d  o u t  your d e s i r e s  and t o  
f l n d  o u t  something more a b o u ~  you and t h o s e  d e s i r e s .  1 
have not  ignored  what you sa id .  b u t  I want t o  f i n d  o u t  
some more be fo re  I say  any th ing  i n  t h a t  reqard :  okay? 

ACC: Good. 

PO: Commander -did I say, on t h e  ~ e c o r d  -- i f  I d i d  -- 
d i d  I s a y  e c o u l d n ' t  r e p r e s e n t  hlmzelE, o r  d i d  I read 
from t h e  -- I ' m  n o t  t r y i n g  t o  t r i c k  anyone. 1 d o n ' t  
remember s ay ing  he could no t  r e p r e s e n t  h i m s e l f .  

P (CDR One moment, slr. S i r ,  I b e l i e v e  t h a t  when you r ead  
t h e  i n s t r u c t i o n ,  t h a t ' s  t h e  r ea sonab le  i n t e r p r e r a t l o n  of 
t h e  i n s t ruc tLon .  

PO: Order,  but  t h a t ' s  f i n e .  

p (CnR The o r d e r  cha t  you read .  

PO: Okay. I get to i n t e r p r e t  my words, he  g e t s  t o  t r a n s l a t e  
them. 

Before  I s ay  anyth ing  on t h a t  s u b j e c t ,  M r .  a1 Bahlul ,  
I ' d  l i k e  to  know something more about  you. And i f  you 
uish, you can  t a k e  a moment and t a l k  wi th  anyone and you 
can t e l l  rre whether  o r  no t  you want t o  answer t h e s e  
ques t ions .  

Haw o l d  a r e  you? 

ACC : You can ask me any th ing .  I d o n ' t  need t o  s o  back t o  
anybody. 
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PO: 

ACC : 

PO: 

ACC : 

Po: 

ACC : 

PO: 

ACC : 

ACC : 

Po: 

ACC : 

PO: 

ACC : 

eo: 

ACC : 

How o l d  a r e  you? 

T h i r t y - s i x  yea r s .  

How many yea r s  o f  formal  educa t ion  do you have? 

S ~ x t e e n  y e a r s .  

Have you spen t  much t l m e  i n  t h e  American c u l t u r e  o t h e r  
rhan  your t i m e  here a t  GuanLanarno? 

T h ~ s  i s  p e r s o n a l ,  t o  me? 

Yes, p e r s o n a l l y .  

Are you interested o r  i s  ir; Important  t o  you t h a t  I answer 
t h l s  q u e s t l o n ?  

I ' m  a s k ~ n g  t h e  q u e s t l o n  because t h e  proceedings  t h a t  
y o u ' r s  i n  f r o n t  o l  a r e  d e r i v e d  Erom Dur c u l t u r e ,  and 
d i f f e r e c t  c u l r u r e s  have d i f f e r e n t  ways of h a n d l l n g  
t h r n g s .  And I guess  what I ' m  asking is t h i s :  Is your 
knowledse of  ou r  c u l t u r e  sufficient t o  make t h i n a s  t h a t  
would appear  s t r a n g e  l E  you had no knouledge,  noE appear  
53 s t r a n g e ?  T h a t ' s  a l l  I ' m  ask ing .  

I have l a r g e  amount of knowledge 

Okay. Ta lk ing  about  language, w e  a r e  u s i n g  a t r a n s l a t o r  
now, but t h e r e  a r e  t h i n g 3  t h a t  a r e  saLd, no m a t t e r  how 
qsod the t r a n s l a t o r  might  be, that l o s e  something i n  
translation. And t h e r e f o r e ,  I ask: Is your f luency  
l e v e l  i n  Eng l i sh  such  t h a t  you can  unde r s t and  most of 
v h a r ' s  s a i d  wi thout  t r a n s l a r l o n ?  

Not a l a r g e  s c a l e .  

Have you had any formal  t r a l n i n g  i n  t h e  law? And h e r e  I'm 
not  t a l k i n g  l u s t  about  t h e  Amerlcan l e g a l  sysrem, but  
any l e g a l  t r a i n i n g .  

I ' v e  r e a d  l e g a l  m a t t e r s  and hooks. 

Other  t han  t h e  l e g a l  !not ions t h a t  you've seen, have you 
e v e r  s t u d l e d  i n t a r n a t l o n a l  law o r  t he  i a v  of w r r ?  It's 
not  something t h a t  most peop le  may much attention t o .  

Y e s ,  I d l  I ' v e  r e a a .  
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PO: Ycu have been given a copy of t h e  charges  a g a i n s t  you a t  
t h i s  proceeding -- and b e f o r e  you answer t h l s  question, 
p l e a s e  take time t o  cons lder  my use o f  tne word 
'understand".  When I s a y  "undersLand", uhac 1 mean i s ,  
do you comprehend, a s  they  a r e  w r i t t e n ,  uhat  they a r e  
charg ing?  Having pu t  t h a t  c a v e i t  -- h a v ~ n g  put  t h a r  
e x p l a m e r s  i n ,  do you unders tand the  charges  a g a i n s t  
ycu? 

ACC: 

PO: 

Very good. 

Do you r e a l i z e  t h a t  because -- well, t h a t  i n  acccrdance 
with t h e  P r e s i d e n t ' s  m i l i t a r y  o r d e r  and H i l ~ t a r y  
Commission Order Number 1, t h e r e  may D e  evidence a g a l n s t  
you which you would n o t  be a l loued  t o  see because of i t s  
p r o t e c t e d  nature? 

ACC : Do you have ano ther  q u e s t i o n ?  The p r o t e c t e d  informat ion,  
t h l s  i s  something char 1s intentional. The people t h e t  
s t a r t e d  t h i s  were t h e  B r l t i s h ,  r e l a t l n g  t o  Musllms. I 
d o n ' t  t h i n k  i t ' s  f a i r  t h a t  the  evidence uould n o t  be  
p r e s e n t e d  and t h e  accused cannot defend h imse l f  u i t h o ~ t  
see ing  such evidence f o r  himself, o r  even through an 
a t t o r n e y  . 

PO: You have made i n  your response,  what you l u s t  s a i d ,  a  
c h a l l e n g e  t o  t h e  s t r u c t u r e ,  t h e  way t h e  commission is 
s e t  up. And t k e  commission w i l l  t a k e  a  motion -- p l e c e  
o f  paper  o n  t h ~ s .  

That u a s n ' t  my question. N y  question '4.5: Whether you 
b e l l e v e  i t ' s  f a i r  o r  not Eaiz,  da you unders tand r ~ g h t  
now t h a t  you w i l l  not  be able to see c e r t a i n  evldence 
because  lt 1s e i t h e r  c l a s s i f i e d  o r  p r o t e c t e d .  Right 
now, you c a n ' t  see it .  Do you unders tand t h a t ?  

ACC: For t h e  p r o t e c t e d  evidence, let 's p u t  ir a s i d e .  I t ' s  all 
well known i n  a l l  those  -- t h e  c i v i l i a n  o r  che l o c a l ,  
t h e  d e c i s l o n  is t h e  evidence,  e s p e c i a l l y  i f  t h a t  
d e c i s i o n  i s  under no p r e s s u r e ,  and based on t h e  person 
wi thout  any -- without being placed under any p r e s s u r e ,  
and based  on personal  d e c i s i o n  o r  p r e f e r e n c e .  

I know t h a t  t h e  p r e s i d i n g  officer 1s not i n t e r e s t e d  t h a t  
I dec ide  t h a t  I an from al Q a ~ d a  o r  n o t .  Let t h e  
procccdings  take its course  regarding lf 1 am g u l l t y  or 
n o t .  

PO 102 (a1 Bahlul) 
Page 19 of 114 



One p o i n t  t h a t  1 would l i k e  t h e  judge t o  unders tand  and 
t h e  members o r  t h e  Pane l ,  and  he people  -- t h e  people 
t h a t  a r e  Lhe j u r o r s ,  o r  t h e  peop le  t h a t  were sworn i n ,  
and t h e  p r o s e c u t o r ,  and t h e  de fense  team t h a t  u n t i l  t h i s  
p o i n t  does  n o t  r ep resen t  me, and t h e  v i s i t o r s  and 
d e t a i n e e s ,  and  i f  i t ' s  be ing ,  you know, vaewed v l a  media 
channels ,  peop le  t h a t  a r e  ua t ch ing  a s  w e l l ,  people  of 
che e n t i r e  g lobe  should  knou, I t e s c i f y  t h a t  t h e  
Rmerlcan government i s  under no p r e s s u r e .  Nobody h a s  
pu t  t h e  United S t a t e s  Government under  p r e s s u r e .  I am 
from a 1  Q a i d ~ ~  and t h e  r e l a t i o n s h i p  between me and 
September 11 -- 
Members -- thank y ~ u .  P l ease  s t o p  f o r  a  second.  

Members, you a l l  u n d e r s ~ a n d  t h a t  I am ques tsonlnq  
Mr. a 1  Bahlu l  i n  o r d e r  t o  determine h i s  r e p r e s e n t a c i o n .  
You a l l  undersrand t h a t ;  r l g h t ?  You a l l  unde r s t and  t h a t  
Mr. a 1  Bahlul  h a s  not  been p laced  under o a t h ?  

Apparent ly  s o .  

You f u r t h e r  unders tand  t h a t  none of Lhrs i2 evldence  l n  
any way. Do you a l l  unders tand  t h a t ?  

Apparently s o .  

I apo log ize  f o r  i n c e r r u p t i n q  you. 

P I C D R  Slr, b e f o r e  W e  go on, we'd n o t e  ou r  o b j e c t i o n  t o  
cha t  s t a t e m e n t  and a s k  f o r  a  r e c e s s .  

PO: What do you wish LO d l s c u s s  i n  t h e  r e c e s s ?  

P (CDR - 1 t h i n k  our o b ~ e c t i o n  1s no ted .  We d o n ' t  z h l n k  
t h a t ' s  an a c c u r a t e  s t a t e m e n t  of c o m l s s i o n  law. 

PO: Thank you. You may p rov ide  a b r i e f  on t h a t  m a t t e r .  

P (CDR Yes, sir. 

PO: G o  on .  

ACC: I know = h a t  t h i s  i s  like an a r ra ignmen t ,  a n d  The q u e s t i o n s  
a r e  l i m l t e d  l e g a l l y ,  and t h e r e  1s other  s e s s i o n s  c h a t  
w i l l  ta)re p l a c e .  And i t ' s  normal from t h e  p r e s l d i n q  
o f f i c e r  and t h e  o t h e r s  s i t t i n g  h e r e  t a k e  t h e i r  time t o  
s e e  t h a t  probably  they  might  r ende r  an i n p o p e r  
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judgment; 30 t h a t  w e  d o n ' t  r e a l l y  go  i n t o ,  you know, 
s i d e  t h i n g s ,  you know, ove r  h e r e .  

I n  s h o r t ,  I would l i k e  t o  r e p r e s e n r  myse l f ,  and I ' m  
t e l l i n g  c h i s  t o  t h e  p r e s i d i n g  o f f i c e r ,  or  Lbe ludge .  
For t h e  q u e s t i o n s  t h a t  t h e  judge have  asked ,  for the 
t h i n g s  t h a t  you need r o  knou about  m e  r e l a t i n g  t o  be ing  
Lami l la r  w i th  t h e  l a w  and t h e  new l a w s .  S p e c l f i c a l l y ,  
t h e r e  was new laws t h a t  were d r a f t e d  i n  t h fhUni t ed  
S t a t e s  s p e c i f i c a l l y  a f t e r  t h e  September 11 incident. 
I would like t o  t i l e  a  motion t o  r e p r e s e n t  myself  and 
defend myself a t  t h e  same time. 

I can  w r i t e  o r  everybcdy i n  t h i s  room can be a w i t n e s s  
i n  t h e  ne*t s e s s i o n s .  Nobody s h o u l d  be worr ied  r e l a t i n g  
co m e  c a u s i r q  problems, o r  be ing  l o u d ,  o r  b a s i c a l l y  
s a y i n g  t h i n g s  t h a t  might  be i n f l a m a t o r y .  I can  g l v e  
you my word, you know, my v e r b a l  p r o n l s e ,  t h a t  basically 
I would nor ,  you know, go a g a i n s t  t h a t ,  whac I ' m  s ay ing  
today .  

E'rm your q 'des t ions ,  you know, you wanted to  knou my 
l e v e l  of law-wise, you know, l e g a l  terms,  l e g a l  t e n s  
r e l a t i n g  t o  the l o c a l .  I know a l l  t h e  I s l a m i c  laws and 
acco rd ing  t o  your questions, b a s i c a l l y  wants t o  v e r l f y  
my a b l l l t y .  And l f  t h e  American system would not  a l l ow  
me t o  defend  myself, then  I'll be fo rced  t o  a t c e n d  and 
I ' l l  be a  l i s t e n e r .  On ly .  

PO: Whxle I'm t h ink ing ,  let me maKe a  n o t e  t h a t ' s  an a s i d e .  I 
have  mctloned ar  counse l  and Mr. a1 Bahlu l  and myself 
w ~ t h  what I p r e f e r  to  t h ~ n k  of as a  slou-down motlon 
s o l e l y  because  re a l l  t a l k  t oo  f a s t  f o r  t h e  t r a n s l e t o r s  
sometimes. 

you s t a t e d  t h a t  up u n t i l  t h l s  t i m e ,  w h i l e  Commander 
Sundel and f l a j o ~  Br idges  were d e t a l l e d  as your c o u n s e l ,  
t h e y  were not representing you. 

ACC : They d o n ' t  ~ e p r e s e n t  m e .  

PO: There's a term i n  t h e  law c a l l e d  amicus c u r i a e .  What it 
meane i s  a  f r i e n d  of t he  c o u r t .  would you pe rmi t  
Commander Sundel and Mdlor Bridges t o  i l le ,  o r  t o  g l v e  
t o  t h e  commission on your behalf  a motion r s q u e s t ~ n g  
t h a t  you b e  al lowed t o  r e p r e s e n t  y o u r s e l f ,  which i s  what 
you've t o l d  me you want co do? Because u n c i l  someone 
tells t h e  comm~ss ion  t h a t  t h i s  o r d e r  does  not  apply ,  t5e  

PO 102 (a1 Bahlul) 
Page 21 of 114 



comm2sslon is n o t  ab le  Lo l e t  you iepxesent  your se l f .  
w~d I f b r t h e r  t e l l  You t h a t ,  based on my experience,  t h e  
best way t o  g e t  an answer t o  your ques t lon  would be t o  
have a motlor, filed. 

' d i l l  you permit them t o  f i l e  a motion on your beha l f ,  
no t  s t a t i n g  that they  a r e  represent ing  you? 

ACC: If I represent  t h a t  motion through m e ,  through t h e  l e g a l  
term. t h a t  means I d i d  have them rep resen t  m e .  

PO: N O ,  I have ju s t  s a l d  tha t  they would f l l e  a motlon a s  an 
amicus, rneanlng l u s t  3 s  a f r i end  of the commission. 

ACC : Frlends o f  the commission? 

ACC : A s  a medlator  betweer t h e  two of us? 

PO: I would imagine t h a t  sitting t h e r e ,  Commander Sundel and 
Major Bridges have t h e  desire t o  g e t  you what you waltc. 
l f  they  can. No o r e  on t h i s  comms3icn is qolng t o  
wr l t e  a b r i e f  -- a brleE is just t he  law t h a t ' s  a t t ached  
t o  a m o t ~ o ~  -- uhlch pu t s  Lorth your side. sy a l l ~ w ~ n g  
them t o  F i l e  an amicus brzef, you have sald and I ' v e  
heard, we've a l l  heard,  i t ' s  on t h e  record  t h a t  they '  r e  
not represent ing  you. And you -- by a l l o w ~ n g  them t 3  
flle an amicus b r l e f ,  you ' re  not  changing t h a t .  You're 
j u s t  g e t t i n g  t h e  b e n e f i t  -- how l o n g  i n  t h e  servacs. 
Major Bridges? JAG Corps? 

AOC (Ma] Br idges) :  Twelve-and-a-half years ,  s i r .  

DC iLCDR Sundel) : About 1 4  yea r s ,  s lr .  

W :  -- o f  26-end-a-half years of l e g a l  t r a i n l n g  uho a r e  t r y i r g  
LO ~ P C  you u h a t  you want on t h i s  one rssue. 

ACC : I would only  stick t o  the ve rba l  o f f e r .  

PO: wel l ,  you g e t  your recess, Commander C o u r t ' s  ln 
recess. 

The C m l s s r o n  Hearing receszed a t  1028, 26 A u g ~ s t  2004. 

The Commission Ilearing reconvened a t  111 0, 26 ~ l j g u s t  2004 
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PO: The c m l s s i o n  w i l l  cone t o  o r d e r .  Le t  the r e c o r d  r e f l e c t  
t h a t  a l l  p a r t i e s  p r e s e n t  when t h e  c o m i s s i o n s  recessed 
a r e  once  a g a i n  p r e s e n t .  

I n  l ook ing  a t  my n o t e s ,  I n o t e  t h a t  I f a i l e d  t o  mention 
on t h e  r e c o r d  t h e  d e f e n s e  counse l  d e t a i l i n g  le t te r  which 
is a l r e a d y  what,  Comander  - 

P (CDR Six .  s l t .  

PO: Thank you. M r .  a1 Bahlu l ,  ~n  t h e  c o u r s e  o f  o u r  
discussions, I b e l i e v e  I de termined  v h a t  it is  you want. 
I ' m  go lng  t o  ask  you aga in  so t h a t  I can make s u r e  t h a t  
I know. The f i r s t  t h i n g  you want,  your d e s i r e s  a r e  t h a t  
you b e  p e r m i t t e d  t o  r e p r e s e n t  y o u r s e l f  b e f o r e  t h i s  
commisslon; i s  rhar.  c o r r e c t ?  

ACC : Yes. 

PO: I f  t h a t  i s  n o t  pe rmi t t ed .  your second c h o l c e  1s t o  b e  
r e p r e s e n t e d  b y  a Yemeni a t t o r n e y ;  is t h a t  c o r r e c t ?  

RCC : A s  f a r  as t h e  Yemeni a t t o r n e y  1 s  concerned ,  i f  I g e t  t h e  
g u a r a n t e e s  t h a t  h e ' l l  n o t  b e  harmed neither by t h e  
Yemeni, n o r  by  t h e  lvaerican a u t h o r i t y  b e c a u s e  of che 
s e n s l t l v i t y  o i  t h e  m a t r e r ,  and t h e  s e n s r t i v l t y  o f  t h e  
m a t t e r  a s  f a r  as t h e  a1 Qaida  c a s e  and t h e  United States 
of Funerica, iE I g e t  g u a r a n t e e s  from t h e  Yemen] 
government and t h e  Americans t h a t  t h e y  will n o t  be 
harmed, as far as t h e  sensitivity of t h e  m a t t e r s ,  rhen  I 
c a n  appolnt if law pe rml r s  m e  t o  do so. 

PO: I'll r e p h r a s e  my unde r s t and ing .  If  You a r e  no t  a l lowed t o  
r e p r e s e n t  y o u r s e l f ,  you wish r o  have a  Yemeni lawyer  
r e p r e s e n t  you s u b j e c t  t o  the g u a r a n t e e s  you just s t a t e d :  
i s  t h a r  c o r r e c t ?  

ACC : T h l s  i s  okay because  I d o n ' t  want apybady t o  b e  harmed 
because  o f  me. 

PO. Wr.ar you have posed, a s  I b e l i e v e  I s t a t e d  be fo re ,  a r e  
s t r u c t u r a l  c h a l l e n g e s  t o  t h e  commission p r o c e e d l n g s .  
T3e commisslon, as i t  s i t s  he re ,  does no t  have t h e  
a s t h o r i t y  t o  make t h o %  s t r u c t s r a l  changes .  

However, t h e  c m i s s l a n  w l l l  c ause  -- w i l l  make a 
transcript o f  e v e r y t n l n g  t h a t ' s  beea sald and  forward ,t 
t o  t h e  p e o p l e  who c a n  make o r  authorize s t r u c t u r a l  

PO 102 (a1 Bahlul) 
Page 23 of 114 



changes. You have told me that you do not wlsh 
Commander Sundel and Malor Bridges to do anyching on 
ygur behalf. 

ACC : Yes, e~ther them or anybody else 

PO: Cotnmander Sundel, speaking for yourself and Major Bridges, 
recognizing that Mr. a1 Bahlul says L h a t  you do not 
represent hlm, 1 hereby direct you to provlde, for 
forwarding to the appointing authority, a motion. And 
chis motion will address two structural changes and your 
support -- your legal support -- a motion. The 
structural chanses will be concernlna the riaht of an 
accused to rept;sent himself, and the rxghc of an- 
accused to ger a foreign artorney to represenr him. 

Y'all have been on the case for a long tlme. By the -- 
I'm sorry, I also did not say, you will not in thls 
motion state chat you are representing che views or 
desires of Mr. a1 Bahlul. Any questlon abokt chat? 

DC [LCDR Sdndel): No, sir. 

M): Don't sit down yet. When can you have a wcll-reasoned and 
well-researched brlef on those matters prepared to send 
forward? 

DC (LCDR Sundel): 1 think we could have that fjeady a week from 
tomorrow, sir. That would be the 3' of September, sir. 

PO: Okay.  Provide ~c to prosecution; prosecution, you prov~de 
your response to Commander Sundel and Major Brldges in 
their capacity as detailed counsel w are not 
representing Mr. a1 Bahlul by the lJkR of Scptembet. 

You provide, Commander Sundel, by the 3oth of September 
your final reply and all the matters therewith to the 
appointing authority, Mr. Rltcnburg. 

I will provide both counsel -- I will provlde the 
prosecution and Commander Sundel and Major Brldqes no 
later than Saturday, a transcript of these proceedings 
SO that you both -- so that the prosecution and the 
detailed defense counscl may see what Mr. a1 Bahlul 
scated verbally on the record. This transcript will be 
authenclcated in due course. 

All authent~cared means, Wr. a1 Bahlul, is tha-c I will 
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rev lew i t  and s i g n  it and s a y  t h a t ' s  what happened and I 
w i l l  forward it and  a c e r t i f i e d  i n t e r l o c u t o r y  ques t ion  
t o  M r .  Altenburg For h i s  a c t i o n .  And a l l t k h a t  shou ld  
a r r l v e  f o r  him t o  s t a r c  work on by t h e  30 of 
September. 

Commander i s  t h e r e  any th ing  e l s e  t h a t  I can do a t  
t h i s  t i m e ,  i n  your op in ion ,  t o  frame t h e  i s s u e  o r  t c  g e t  
t h x s  m a t t e r  resolved? 

P (CDR NO, s i r .  We b e l i e v e  what you l a i d  ou t  i s  t h e  
approved cou r se  oE a c t i o n .  

X): M r .  a 1  Bahlu l ,  you've heard  what I ' v e  s a i d .  The 
appointing aut l lor l ry  w l l l  be t h e  one t o  s t a r t  t h e  
d e c i s i o n  making on t h i s  p roces s .  If you wish t o  submit 
any m a t t e r 5  t o  M r .  Altenburg o t h e r  t han  what you 've  
s t a t e d  on t h e  r eco rd  h e r e  today.  those  mat:ef$ will have 
t o  be forwarded s o  a s  t o  reach  hln by t h e  30 o f  
September. 

ACC : And i t  i s  about  what? 

PO: About t h e  whole t h i n g  we've been r a l k l n g .  E a r l l e t ,  you 
s t a t e d  t h a t  you d i d  no t  want t o  put any th ing  i n  wr i t l ng :  
you wanted it to be  a l l  words. I have t o l d  you - -  

RCC: A v e r b a l  r e q u e s t .  L ike  he s a i d  earlier, v e r b a l  r e q u e s t .  

PO: s t a t e d  v e r b a l l y ,  has been t aken  down b y  Sergeant  
and  it  w~l lbecome  r r i t t e n .  I a m  t e l l r n g  you, 

though, t h a t  if you change your  mind -- I ' m  n o t  t e l l ~ n g  
you :o change your mlnd -- I ' m  s ay ing  i f  you change your 
mind and you want t o  submit any th ing  t o  M r .  Atkenburg 
those  m a t t e r s  have g o t  t o  reach  him by t h e  3 0  of 
September. 

Anytlling else, Commander - 
PO: Members? 

I an1 n o t  going t o  set a  d a t e  f o r  t h e  nex t  hea r ing  i n  
this case. once M r .  Altenburg o r  o t h e r s  i n  t t e  cha in  
make a d e c i s i o n ,  I ' l l  do something then; o w y ?  

A l l  r i s e .  C o ~ r t ' s  i n  r e c e s s .  
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The commissions Hearlng recessed a t  1125, 26 ~ugust 2 0 0 4 .  
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UNITED STATES OF AMERICA 
) MEMORANDUM OF LAW: 
1 
) RIGHT TO SELF- 
) REPRESENTATION; 
) RIGHT TO CHOICE OF 
) COUNSEL 

ALI HAMZA AHMAD SULAYMAN AL BAHLUL ) 
) 2 September 2004 

1. Pumose of Memorandum. 

On 26 August 2004, the Presiding Officer of Mr. al Bahlul's military commission 
directed the undersigned, detailed defense coumel, to address the Issues of an accused's 
nght to self-representltion and counsel of his own choice m the context of military 
commiss~ons. T h ~ s  Memorandum is provided in accordance with that direction 

During counsel's lnitlal meetings with Mr. al Bahlul In Apnl 2004, he stated that 
he did not want detailed defense counsel to represent him. Instead, he slated thal he 
intended to represent himself before the commission Consistent with Mr. al Bahlul's 
wishes, on 20 April 2004 detailed defense counsel requested that the Chief Defense 
Counsel approve a request to withdraw as detailed defense counsel. The Chlef Defense 
Counsel denied the request to withdraw on 26 Apn12004. Specifically, the Chief 
Defense Counsel found that MCO No. I and MCI No. 4 required detalld defense 
counsel to represent the accused despite the accused's wishes. The most rclevant 
pravis~on cited by the ChieCDefense Counsel states that detailed defense counsel "shall 
so serve notwithstanding any inlention expressed by the Accused to represent himself." 
MCI No. 4, para. 3D(2). See also MCONo 1, para. 4C(4)CCThe Accused must be 
represented at all relevant times by Demled Defense Counsel.") 

After our request to withdraw was denled by lhe Ch~ef Defense Counsel, detailed 
defense counsel submitted a request to the Secretq of Defense, General Counsel of the 
Deparlment of Defense, and Appo~nting Authority to modify or supplement the mlcs for 
commiss~ons to allow for withdrawal of detailed defense counsel and recognize the nght 
of self-representation. See attachd memorandum, dated 11 May 2004, entitled "Rquesl 
for Modificat~on of Mjlitay Commission Rules lo Recognize the hgh t  of Self- 
Representation, UnztedStates v. ul Bahlul'3. The Secretary of Defense, General 
Counsel, and the Appoinl~ng Authority have not responded to this request 

Before the military commission on 26 August 2004, MI al Bahlul stated that he 
wished to represent hlmself. Tmnscnpt of 26 August 2004 Commission Aeanng 
(Transcnpl) at 6,7, 11, 15, 16, 18. Mr. al Bablul wen1 on to state that if he is proh~biled 
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born representing himself he desires to be represented by a Yemeni attorney of his own 
choodng. Transcript at 10, 18-19. Fmally, Mr, a1 Bahlul made clear that he did not wish 
to be represented by detailed defense counscl, and that he did not accept the services of 
deUiled defense counsel Transcript at 11, 16, 17, 19. 

A. An Accused has a Fundamental Right to Represent Himself Before a M d k q  
Commission. 

Binding treaty law, procedural rules for comparable inlernational tribunals for the 
prosecution of war crimes, and United Stales domestic law all establish an accused's 
Fundamental right tn represent hlmself, and the concurrent ngbt to refuse the services of 
appointed defense counsel. This recognized right of self-representation "assures the 
accused of the right to participate in his or her defense, including directing the defense, 
rejecting appointed counsel, and conducting h ~ s  or her own delense under certa~n 
circumstances." M. Cherif Bassiouni, Human R~ghfs  in the Context of Crimrnul Justzce. 
Identifyrng Inter~lional ProcedwaI Protecrions and Equrvalenl Protectrons zn National 
Consriturrons, 3 Duke J. Comp. & Int'l L. 235,283 (Spring 1993) Not s~nce  the Star 
Chamber of 16th and 17th century England, has defense counsel been forced upon an 
unwllllng accused. Forenu v Cal$ornza, 422 U.S. 806,821 (1975) 

The Internahonal Covenant on C~vil  and Polrtical Rightr (ICCPR), the American 
Convention on Human Rights (AMCHR), and the Convention for the Protection of 
Human Rights and Fundamental Freedoms (CPHRFF) all recognize an accused's right to 
represent hunsclf in criminal proceedings ICCPR, Arhcle 14(3)(d); AMCHR, Article 
8(2)(d); CPHRFF, Article 6(3)(c). Bassiouni a1 283 Representalive of these three 
treaties is the ICCPR's mandate that "ln the determindon of any criminal charge agamst 
him, everyone shall be entdled . . . to defend himself in person or through legal assistance 
of his own choosing." ICCPR, Article 14(3)(d). The plain language of t h ~ s  provisron 
establishes an accused's nght to represent himself. 

The right of self-representation is enforced by the both of the current international 
tribunals established to prosecute violations of the law of war. The Intemaiionsl 
Criminal Tribunal for the Former Yugoslavia (ICTY) and the International Cnminal 
Tnbunal for Rwanda (ICTR) both i~llow for self-representation before the tribunal. 
Statute of the ICTY, Article 21(4)(d); Statute of the ICTR, Arhcle 20(4)(d). 

It is worth noting that the World War U international military tribunals also 
recogn~zed the nght of self-representauon. The rules of procedure governing the 
Nurembcrg military tribunals provided that "a defendant shall have the right to conduct 
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his own defense."' Sunilarly. the tribunal for the Far East recognized an accused's right 
to forgo representation by counsel except where the Tribunal believed that appointment 
of counsel was "necessary to provide for a fair trial" 

The internationally recognized right of self-represenlatlon in crim~nal pmceed~ngs 
is consistent with United States domestic law. The Sixth Amendment of the Un~ted 
Slates Conslitut~on, as well as English and Colonla1 jurlspmdence, support the nght of 
self-representation. In Fmefta v Calrforn~a, rhz Supreme Court found that "forcmg a 
lawyer upon an unwilling defendant is contraly to h ~ s  bas~c right Lo defend himself S h e  
buly wants to do so." 422 U.S. at 807. In suwcying the long history ofEnglish cr~minal 
~ " i s p ~ d e n c e ,  the Supreme Court concluded that only one tribunal "adopted a praclice of 
Forcing counsel upon an unwilling defendant in a criminal preceding" - the Star 
Chamber. Id at 821. The SLar Chamber which was of "mixed executive and judicial 
character" and "specialized in trying 'polltical' offenses. . . has for centuries symbolued 
disregard of basic individual rights." Id 

Soon after the diseskiblishmcn~ of the Star Chamber the right of seli- 
representation was agaln formaUy recogmed m English law 

The 1695 vreason Act] . . . provided for court appoinbnent of counsel, 
but only ifthe accusedso desired Thus, as new rights developed, lhe 
accused retained h ~ s  established rlght 'to make what statements he liked.' 
The right to wmsel was viewed as guaranteeing a choice between 
representation by counsel and the traditional practice of sclf- 
representation . . At no point in ihis process of reform in England was 
counsel ever forced upon the defendant The common-law rule . . . has 
evidently always been that 'no person charged with a criminal offence can 
have counsel forced upon him against his will.' 

Fnrerro, 422 U.S. at 825-26 (footnotes and internal cirat~ons omitted). 

This common law a ~ ~ r o a c h  cononued in Colonial America. where "the insistence . . 
upon a right of self-representation was, if anything, more fervent than in England." Id at 
826. 

This IS not to say that the Colonies were slow to recognize the value OF 
counsel in c r~m~nal  cases. . . .At  the same time, however, the basic right 
of self-representation was never questioned. We have found no instance 
where a colonial court required a defendant in a criminal case to accept as 
h ~ s  representative an unwanted lawyer. Indeed, even where counsel was 
permitted, the general praot~ce continued to be self-representation, 

' Rule 2(d), Nurernberg Trial h & n p  Vol 1 Rules of h c d u r e  (Nurembcrg Rocaedigs). Rule 7(a). 
Rulcs of Rorcdure Adopted by Military Tnbunal I in lhc Trial ofthc Medical CYC (Medical Case); Rule 
7(a). Un~fonn Rules of Procedure, MiltIaIY Tnbunals. Nutemberg. Revised to 8 January 1948 (Uniform 
Rules) Olnp i h  yale edul la~chiava~on/ im~m1~htm#~Ics)  
' A&de 9(c). Charlcr af lhe intemanonal Mli* Tribunal for Ule Par East (Far Easl Tribunal) 
(hng //w yalc.eduhwwebiavaionilmdcch hlm) 
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Id at 827-28 (footnote omitted). 

Further, there can be no legitimacy to a vlew that counsel can be forced upon an 
unwilling defendant for the defendant's own good 

It is unden~able ha t  in most criminal proseclrtions defendants could better 
defend with counsel's guidance than by lhelr own unskilled efforts. But 
where the defendant will not voluntarily accept representation by counsel. 
the potenhal advantage oE a lawyer's haining and experience can be 
realized, if at all, only imperfectly. To force a lawyer on a defendant can 
only lead him to believe that the law contrives against him. . . . The right 
to defend IS personal . . . . It is the defend- therefore, who must be h e  
personally to decide whether in his particular case counsel is to his 
advantage. And although he may conduct his own defense ultimately to 
his own detriment, his choice mud be honored out of 'that respect for the 
indiv~dual which IS the lifeblood of the law.' 

Fmerto, 422 U.S at 834 (internal citahon om~ttcd) 

Finally, rules of professional respons~hility governing anomeys' conduct also 
recognize an mdividual's right to self-representanon. In discussing the formation of a 
client-attorncy relationship, one commentary observes "The client-lawyer relationship 
ordinarily is a consensual one, A client ordlnar~ly should not be forced to put important 
legal matters into the hands of another or accept unwanted legal services." Restatement 
3d of the Law Govem~ng Lawyers, American Law Institute (2000), 5 14. Similarly, 
5 1 16(a)(3) of the Amencan Bar Association's Model Rules of Professional 
Responsibility, whlch m s t s  in each of the Service's rules ofprofess~onal respons~bdicy, 
"recognizes lhe long-established principle thaI a cllent has a nearly absolute right lo 
discharge a lawyer " The Law of Lawyering, Hazard & Hades, Aspen Law &Business 
2003 (3d ed ). 20-9. 

Treaties, procedures of international iribunals. Anglo-American common law, 
current domeshc law, and rules of professional responsibility are unanimous in 
recognizing a criminal accused's right to self-representation. The only contrary 
provisions are those found in the procedural rules contained in the orders and instructions 
designed to implement the Pres~dent's Military Order establishing the milltary 
commissions 

B An Accused has a Fundamental Right to Counsel of His Own Choos~ng 
Before a Mllitaiy Commission 

The International Covenant on Civil and Political Rights (ICCF'R), the Amer~can 
Convention on Human hghts  (AMCHR), and the Convention for the Protection of 
Human Rights and Fundamental Freedoms (CPHRFF) all recognize an accused's right to 
be represented by counsel of his own choosmg. ICCPR, Article 14(3)@) and (d); 
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AMCHR Artlcle 8(2)(d); CPHRFF, Article 6(3)(c). The plain language of these 
provis~ons unequivocally estabhsh such a right. 

Further, the right to counsel of choice is enforced by the both of the current 
internahom1 tribunals established to prosecute violations of the law of war. The 
International Criminal Tribunal for the Former Yugoslavia (ICTY) and the International 
Criminal Tribunal for Rwanda (ICTR) both allow for representation by counsel of one's 
own choosing before the tnbunal Statute of the ICTY, Article 21(4)(d); Statute of the 
I C m  Article 20(4)(d). 

Historically, the Nuremburg military tribunals also recognized the right of an 
accused to be represented by counsel h ~ s  own selection, with two of the tr~bunals 
requiring only that "such counsel [be] a person qualified under exishng regulations to 
conduct cases before the courts of defendant's country, or be] specially authorized by the 
~ r i b u n a l . ' ~  Interestingly, the military tribunal for the Far East and one of the Nuremberg 
tr~bunals imposed no lunltations on an accused's choice of counsel, althou h the fonner 
did provide for "disapproval of such counsel at any tune by lhc Tribunal." 8 

The internationally recognized right of self-representation in criminal proceedings 
is consistent with United States domestic law. The Sixth Amendment of the United 
Slates Constitution supports the right lo counsel of chome; over seventy years ago the 
Supreme Court wrote " ~ t  is hardly necessary to say that, the right to counsel being 
conceded, a defendant should be afforded a fair opportunity to secure counsel of his own 
choice." Powell v. Alabama, 287 U.S. 45, 53 (1932). While this right is not absolute, its 
"essential aim. . . is to guarantee an effemve advocate for each cnmmal defendant." 
Vheat v. UnitedStates, 486 U.S. 153, 159 (1988). 

The right of a cr~mioal accused to be represented by counsel of his own choosing 
1s widely recognized m international and domestic law as being an essential part of the 
right to present a defense. The decision as to who qualifies as an effective advocate for a 
foreign national charged with war crimes before a military commission is an mdividual 
one which should be permitted each accused. Rules govemmg military commissions that 
limit an accused's choice of counsel based solely on the counsel's nationality 
~mpermissibly infringe on the nght to present a defense, and thus are inconsislent with 
the law. 

C The Military Commiss~on Must Re.spect an Accused's Right to Self- 
Representation and Choice of Counsel. 

Treaties, signed by the Executive and ratified by the Senate, are binding law 
U.S. Constiluhon, Article VI, Clause 2 ('Treaties made, or which shall be made, under 
the authority of the United States, shall be the Su m e  Law ofthe Land') The ICCPR ? has been signed and ratified by the United States. Furthermore, the Pres~dent has 

' Ru.e 7ta). Malrsal Car, Rule 7(aj. Unifar~n Hcles, now 1 ,  i n h  
' Arurlc 9tc).  Fu East Tnburnl; Ru!c 2(d). \'-remberg h u c c e j h ~ r :  naLc 2. :nfra . . 

httplhuun; unhchr chlpdr/rcporl pdf 
- 
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ordered executive departments and agencles to "fully respect and implement its 
obligations under the international human rights treaties to which [the United States] is a 
party, including the ICCPR." Executive Order 13,107, Section ](a), 61 Fed-Reg 68,991 
(1998). The Executive Order provides that "all executive departments and agencies . . . 
mcluding boards and commissions. . . shall perform such hc t ions  so as to respect and 
implement those obligations fully." Executive Order 13.107, Section 2(a). 

The commission is also bound by customary international law Customary 
~nternatloml law is developed by the practice of stales and "crystallizes when there is 
'evidence of a general prachce accepted as law."' Yoram Dinstein, THE CONDUCT OF 

HOSTILITIES UNDER THE LAW OF INTERNATIONAL ARMED CONFLICT 5 (Cambridge 
University Press 2004). The United States considers ilsclf bound by cus tomq  
mtcrnah&l law in implementing its law of war obligations ~ c ~ & r n e n t  of Defense 
Directive (DODD) Number 5 100.77, DoD Law of War P r o m  Dec. 9, 1998, para 3.1 
("The law ofwar encompasses all internatiooal law for the conduct of hostillties binding 
on the Un~ted States or its indiv~dual citizens, includ~ng treaties and internat~onal 
agreements to which the United Slates is a party, and applicable cuslolnary international 
law."); DODD Number 2310.1, DoD Program for Enemy Prisoners of War (EPOW) and 
Other Detainees, Aug. 18, 1994, para. 3.1 ["The U S. M~l~tary  Services shall comply with 
the principles, spuit, and intent of the international law ofwar, boih customary and 
codified, to include the Geneva Conventions."); Field Manual 27-10, The Law of Land 
Warfare, July 1956, Chapter I .  Salion I, para. 4 (the law of war 1s der~ved from both 
beaties and customary law). 

Fmally, Article 21, Unlfom Code of Military Justice, whlcb the President cites as 
authority for the military commissions, recognizes Lhat jurisdict~on for military 
oommissioos derives from the law ofwar. 10 U.S C. Section 821 (pisdiction for 
military commissions derives from offenses that "by the law of war may be tried by 
m~litary commission"); see also Manual for Courts-Mart~al, 2002 edtt~on, Par1 I, para. 1 
(international law, which includes the law of war, is a source of mil~tary jurisdictlon). 
Just as the jurisdict~on of m~lilary commissions are bounded by the law of war, so the 
procedures followed by military commissions must comply w ~ t h  the law of war, whether 
it be codified or customary. 

The ICCPR, A M C m  CPHRFF, lCTY and ICTR rules, and Un~ted States 
domestic law establish that self-representation and counsel of one's choos~ng are 
recognized as r1ght.s that must be afforded as parl of one's ah~lity to present a defense 
Additional Protocol I to the Geneva Convenhons provides that a couri trying an accused 
for law of war v~olahons "shall afford the accused before and during his trial all 
necessary rights and means of defence." Geneva Conventions (1949), Additional 
Protocol I, Article 75, para. 4(a). The United States considers Article 75 of Additional 
Protocol I to be applicable customary international law. William H. Taft, IV, 7%e Law oj  
ArmedConfl~cf Afer 9/11. Some Salient Features, 28 Yale J Int'l L. 319,322 (Summer 
2003Y[the United States] regardls] the provisions of Article 75 as an articulation of 
safeguards to which all persons in the hands of m enemy are entitled.") 
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The military commiss~on is bound by treaties, international agreements, and 
customary lntemational law, all of which recognize an accused's right lo self- 
represenlation and choice of counsel. Any provisions in lhe Res~dent's M~lllary Order, 
or the Military Comm~ss~on Orders and Instructions, that conflict with those rights arc 
unlawful. 

4. Ahached Files. 

A. Memorandum, dated 11 May 2004, "Request for Modification of Military 
Commission Rules to Recognize the Right of Self-Representation, UnitedStates v a1 
Bahlul " 

/d 
Phil~p Sundel 
LCDR, JAGC, USN 
Detailed Defense Counsel 

1st 
Mark A Bridges 
MAJ, JA, USA 
Assistant Detailed Defense Counsel 
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DEPARTMENT OF DEFENSE 
OFFICE OF THE CHIEF DEFENSE COUNSEL 

1 6 2 0  DEFENSE PENTAGON 
WASHINGTON. DC 20301.1620 

23 ScptcmbcI 2004 

MEMOFUNDUM FOR MR. JOHN D. ALTENBURG, APPOINTING AUTHORITY, 
OFFICE OF MLITARY COMMISSIONS 

SUBJECT PRESERVATION OF RIGHT TO FULL AND FAIR TRIAL BY 
MILITmY COMMISSION IN THE CASE OF 
ALI HAMZA AHMAD SIJLAYMAN AL BAHLUL 

1. Mr. Ah Hamza Ahmad Sulayman a1 Bablul's initial hewing before the military commissioo 
occurred on 26 Augwt 2004. During thak h d g  Mr. al Bahlul stated that he wished lo 
represent himself, ,and that if he is p r o b i d  km pmenting himself he desirs to be 
represenled by a Yemeni attumcy of his o m  choosing. Mr. d Bahlul also stated that he did not 
wish to be r c p r ~ t c d  by detailed dcfme d and lhal he did no1 rccpI the services o l  
detailed defense m d .  

2. The Presiding Officer of the military commission ultimately mcluded that the commission 
did nothave the nahonty to d e  on Mr. al Bahlul's lepresentation mpS3, sk i  d i m d  lhrt the 
matter be submittal to &e Appointing Authority. A schedule was set which was to d t  in the 
6ling of all relcvrmr manas rcgardiag thse issues with the Appointing Authority by 30 
September 2004. With rcspcct to their brief on the issow the Presiding Officer instructed 
detailed dcf- mmel that "you will not in this motion st& that you are represenling the 
views or desires of Mr. a1 Bahlul." The hearing concluded with the Presiding Officer informing 
the participann that "I am not gomg to sd et date for the next hearing in this cane. Once [ihe 
Appointhg Authority] or others in  the chain meke a decision, I'll do something then " 

3. Thnc are at present no events scheduled in Mr. d Bahlul's case a* submittll of the 
representation issues to you. The cases of U.S. v. Hadam, U.S. v. Hicks, and U.S. v. al Qosi, 
howcvu, are proceeding - motions heating6 arc scbduled to o m  in all t h e  in eilha 
November or Dccanber, md trials are scbedplzd for Decanber 2004, January 2005, and 
February 2005, mpecbvely. Further, counsel are being provided the opportunity to comment on 
yxodural maltem being addressed outside ofthe motions h- such ps Interlocutory 
Questions submittal by thehsiding Officer and Pnsiding Officer Memoranda (POM) ddailing 
rules of @ee before the commissions. 

4. It is likely that pmdmcs cstdlishcd for the first commissions, and many of the le@ r d i ~  
made during them, will wnbol or aigriificmtly impact rill subquent military mmmissions. 
Indeed, many of the ispues are beatcd as joint issucs m s s  dl of the nnrent wmissions. wiUl 
dl cmwe1 &ing givm an opportnnity 6 comment, and the Govcmmcnt filing a single pleading, 
signed by the Chief Prosecutor or his Deputy, to be u%d as its response in all cases. 
~ 6 m q u e n t l ~ ,  h e  right of m accused toputicipatc ia the decisick that will be made o v a  the 
next few months is an lmpoaant one, and one thsl each person whmc case is currently before a 
military comrmssion should have. 
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5. Unfortunaely, it appears that W ,  a1 Bahlul is being denied the opportunity to participate in 
these decisions. Mr. a1 Bahlul's detailed defeese cowel are taking M d o n s  on his behalf 
pending resolution of questions regarding his right to decline their saviccs. At the same time, no 
competent authority has takm steps to c d  an dtematc mechanism to msurc Mr. al Bahlul's 
intmsts in the military commission procaedin~ an protected pending resolution of the 
representation issues. I am concerned thar this situakion comptomises Mr. a1 Bahlul's right to a 
fulland fixtrial. 

6. Since MI. al Bahlul has stated that he does not wish to be q m s m t d  by mililary counsel I do 
not believe that therc are any steps I can take to remedy lhe situation. Nonetheless, as Chid 
Defense Counsel I believe that I am obligated to communicate my conccms to competent 
authority if I believe lhat a defcndwt's r i g b  are being violated. In discharge of that duty 1 
request that you take steps -saq to mure tha& Mr. a1 BPhlul is not denied the opportunity to 
participate in military commission mattas ofpotential interest to him. I mmnmend hat you 
direct the Presiding Officer and his AsAssistanl, members of the Office of the Chief Prosecutor, and 
members of your o m  staff to communicate with Mr. a1 Bahlul directly on matters which are of 
potential inwest to him, and d o w  him the o p p o b t y  to respond. 

WILL A GUNN, Colonel, USAF 
Chief Defense Counsel 

CC: 

Presiding r n c m  
DoD Deputy G e n d  Counsel (Personnel and Hdth Policy) 
Chief Ptosenrlor 
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UNITED STATES OF AMERICA 

v. 

) 
) PROSECUTlON 
) RESPONSE TO DEPENSE 
) MEMO FOR SELF- 
) REPRESENTATION AND 
) RIGHT TO CHOICE OF 
1 COUNSEL 

ALI HAMZA AHMAD SULAYMAN AL BAHLUL ) 
) 1 October 2004 

1. Timeliness This motion response is betng filed within the timeline established by the 
Presiding Officer. 

2. Prosecuiion Posit~on on Defense Mollon. The Prosecution joins the De Eense in their 
implied requested relief to amend Commission Law and permit the Accused to represent 
himself in these Commission proceed~ngs conditioned upon standby counsel being 
appointed. Standby counsel need to be available to. 

a.  Ass~st the Accused in his Defense consistent with the desires of the Accused, 
b. Represent the Accused at closed sessions involving classified or othenvise 

protected information; 
c Take over the representation should the Accused forfeit his right lo represcnl 

himself. 

3. Aaeed Upon Facts. The Prosecution does not dispute the factual assertions contained 
in the Memorandum of Law submitted by the Defense on 2 September 2004. 

4. Additional Facts. Mr. a1 Bahlul appeared before the Military Commission on 26 
August 2004. During this appearance, the following was estlblished: 

a .  The Accused clearly staled that he wished to represent himself before the 
Military Commission (Iranscript pages 6-7); 

b. Other than his refusal to rise when the Commission members entered and 
exited the courtroom, the Accused was rcspecthl during the Commission 
proceedings (see transcript in its entirety); 

c The Accused is 36-years-old and has 16 years oE formal education (transcript 
page 12); 

d. The Accused stated clearly that while under no pressure from the American 
government, he wanted to state that he is anal Qaida member (hanscript page 
14); 

e The Accused gave his word that he would not be loud or disruptwe and that 
he would not make inflammatory statements dpermitted to represent himself 
(transcript page 16) 

5.  Legal Authoritv. 
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a. M i l i w  Commission InsbuctionNo. 4 
b. Military Commission Order No. I 
c. Fmettav. C a l ~ f o m  422 U.S. 806 (1975) 
d. Bradv v. United Stares. 397 U.S. 742 (1970) 
e United States v. Singleton, 107 F.3d 1091,1095 (4' Cir 1997) 
f McKaskle v. Wi~ains, 465 U.S. 168 (1984) 
g. UnitedStates 285 F 3d 378,383 (5" Cir. 2002) 
h. Un~ted States v Betancourt-Arretuche. 933 F.2d 89,95 (1' Clr 1991) 
I. Ui ted  States V. McDowell, 814 F.2d 245,250 (6" Clr. 1987) 
j. United States v. Frazier-El, 204 F.3d 553, 558 (4" Cir. 2000) 
k. Pattersonv. Illinois. 487 U.S 285,299 (1988) 
1. Torres V. United States. 140 F.3d 392,401 (2d Cir. 1998) 
m. United States v. Lane. 718 F.2d 226,233 (1983) 
n United States v Bin Laden, 58 F Supp 2d 113,121 (S.D.N Y. 1999) 
o Illinois v Allen, 397 U S 337 (1970) 
p. United States v. Kaozynski 239 F.3d 1108, 11 16 (9'Cir 2001) 
q. Moussaou~, Criminal No. 01455-A, Court Order of November 14,2003 (E.D 

Va.) 
r. Un~ted States v. Lawrence, 11 F.3d 250,253 (4'h Cir. 1998) 
s United States v. Doueherty, 473 F.2d 11 13.1125 (D.C. C I ~ .  1972) 
t. Barham v Poluell, 895 F.2d 19,23 (1'Clr. 1990) 
u. President's Military Order of November 13,2001, SBctioh 4(c)(2). 
v Haig v. Apee, 453 U.S. 280,309-10 (1981) 
w. United States v. Dennis, 341 U.S. 494,519 (1951) (Frankfurter, J., 

concurring) 
x. McOueen v Blac- 755 F 2d 1174,1177 (5' Cir 1985) 
y Raulerson v. Wainwrieht, 732 F 2d 803,808 (1 1' Cir 1984) 
z. Prosecutor v. Vo~lslav Seselj, "Decision on Prosecution's Mohon for Order 

Appoinnng Counsel Lo Assist Vojislav Sesclj", Case No . IT-03-67-PT, 9 
May 2003 

aa. Prosecutor v. Jean-Bow- ICTR-97-19-T, 2 November 2000 
bb Rule for Court-Martial 502 
cc. United Scates v Jackson. 54 M J. 527,535 p . M  Ct. Ctim App. 2000) 
dd. United States v. Steele. 53 M.J 274 (2000) 
ee. Fraz~er v. Heebe. 482 U S. 641,645 (1987) 
ff. United States v. Gr~smore. 546 F.2d 844, 847 (loth Cir 1976); 
gg. United States v. Whitesel, 543 F.2d 1176, 1177-81 (6" Cir. 1976), 
hh. United States v. Kellev. 539 F2d 1199, 1201-03 (9" CL 1976) 
i i  Rule 1 16(c) of Navy Judge Advocate General Instruciion 5S03.1B 

6. Analysis 

a. Current Militarv Commiss~on Law Does not Permit Self-r~resentation 

Mil~tary Commission Instruction (MCI) No 4 clearly dellneatcs that an accused 
cannot represen: himself before a Miliury Commission. Section 3@) (2) of th~s 
lnskuclion sates that "Detailed Defense Counsel shall represent the Accused before 
Mllitary Commissions" and that counsel "shall so serve natwithstanding any lnlenhon 
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expressed by the Accused to represent himself." Wh~le not worded as unambiguously or 
as strongly, Sections 4(C) (4) and 5@) of Mihhry Commission Order (MCO) No. 1 do 
nothing to contradict MCI No 4. 

The Prosecution concurs w~th  the analysis oEthe Chief Jkfense Counsel ~n his 
Memorandum of26 April 2004 where he denied the Defense Counsel's request lo 
wilhdraw from representing Mr. al Bahlul (Attached). 

The Prosecution joins the Defense in their prior request that the Military 
Commission Instructions be amended to permit self-represenlation As will be discussed 
in detail below, such an amendmen1 will align Commission practice with U.S Domestic 
and International Law standards. 

b. There is a Rieht to Self-representation under Un~ted States Domestic Law 

Although not bmding on Comrmssion proceedings, the right to self-represenlahon 
is recognized under United States domestic law and m other jud~cial systems and there 
are compelling reasons to permit self-representation at Commission tnals 

The United States Supreme Court has recognized that a criminal defendanl has a 
Constitutional right to represent himself in a criminal proceeding. 
422 U S. 806 (1975). A defendant may waive his right to counsel so long as the waiver 1s 
knowmg, intell~gent and voluntary & Bradv v. United States, 397 U.S 742 (1970); 
Johnson v. ZerbsL 304 U-S 458,468 (1938); United States v. Sindeton, 107 F.3d 1091, 
1095 (4* Cir. 1997). The nghf to self-represcntat~on must be preserved even if the trial 
court belleves that the defendanl will beneM born the advice of counsel McKaskle v 
Wipvins 465 U.S. 168 (1984); United 285 F 3d 378,383 (5" Cu. 2002) 
(rejecting appointment oP"independent counsel" to present mitigating evidence in cap~tal 
case against express wishes of defendant). 

Mr. a1 Bahlul has 16 years of formal educahon and demonskated that he is very 
articulate and intelligent during his prelimrary hearing. He did express that he only had 
a rudimentary understandmg of the English language Regardless, a defendant's 
otherwise valid invocation of his right to self-representahon should not be denied because 
of limitations m the defendant's education, legal trainmg or language abilities. United 
States v Betanwurt-hetuche. 933 F.2d 89,95 (I* Crr. 1991) (neither lack of post-high 
school education or inability to speak English is "an insurmoun~able barrier to pro se 
representation"); United States v. McDbwell, 814 F.2d 245,250 (6' Cir. 1987) ("To 
suggest that an accused who b o w s  and appreciates what he is relinquishing and yet 
~ntelligently chooses to forego counsel and represent hrmself, must still have had some 
formal education or possess the ability to converse in English is . . . lo mlsundetstand 
the thrust of and the constitutional rrght it recognized.") (emphasis in origmal). 
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c. A Detailed Inaulry is Required Before Self-renresentation is Permitted 

In Un~ted States Federal Dishict Courts, a detvled inquiry of the defendant is 
required before he is permitted m represent himself. Singleton. 107 F3d at 1096. lfpro 
se representation is permitted before a Military Comrmssion, this safeguard should also 
be adopted. 

An effective assertion of the right of self-representation "must be (1) clear and 
unequivocal; (2) knowing, intelligent and voluntary; and (3) timely" Un~ted S t a a  
Fozier-El, 204 F.3d 553,558 (4" Cir. 2000). To constltule a knowing, mtcllipnt and 
voluntary waiver, lhe defcndant must be aware of the disadvantages of self- 
representation Patterson v. Ill&& 487 U.S. 285,299 (1988); - Torres v. U M  
Slates, 140 F 3d 392,401 (2d Cu. 1998) (court should conduct on-the-rccord d~scuss~on -- 

to ensure that defendant wa aware of nsks and ramifications of self-representation). 

An important face1 of making a knowing, intelligent and voluntary waiver of ihe 
right to counsel is knowing the condit~ons under which a defendant will be permitted to 
represent himself. For example, the Sevenlh Circu~t held in m u t e s  v. Lane, that a 
waiver of counsel is properly made when the defendant was advised that he would not be 
permitted unlimited legal access to research facilities away from the prison m which he 
was detained. 718 F.2d 226,233 (1983). This inquuy is of significant importance in ttus 
case as Mr. al Bahlul does not possess nor w~ l l  he qualify for the requred security 
clearance necessary to review certain classified malenals that have already been prov~ded 
by the Prosecutmn as part of the discovery process 

Based upon prior admissions to investigators as well as his own asserbon during 
his initial hearing before the Commission, the Accused 1s an a1 Qaida member. He has 
previously stated that he fully supports Usama bm Laden's faiwa callmg for the killmg 
of Amencan cmilians. He has stated that all those kllled in h e  World Trade Center on 
September 11' vere legitimate targets. He has further admltted to pledging bqar to 
Usama bin Laden and stated that he joined a1 Qaida because he believed in the cause of 
bm Laden and the war against America. He acknowledges that he will kill Americans at 
the first opportunity upon release from detention 

It is clear ihal under these unique circumstances, measures must be taken to 
safeguard information in the interests of national sccurity The invest~gabon of a1 Qaida 
and its members 1s an ongolng endeavor and the concerns over the premature or 
inappropriate disclosure of classified informalion are heightened. Unrted States v 
Bin Laden, 58 F. Supp.2d 113, 121 (S.D.N Y. 1999) (government's terrorism 
investigation ongoing thereby increasing possibility that unauthorized disclosures might 
place additional lives m danger). The accused must fully comprehend the limitations 
required due to national security concerns and give an affirmative waiver with respect to 
these limitations beEore bang permitted to proceed pro se. 

Thc Prosecuhon has provided a proposed colloquy u an attachment to thls 
response. While we acknowledge tbat a colloquy was commenced during thc Accused's 
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initial hearing before the Commission, we feel that there must be a more mdepth inquiry 
before the Accused could qualify to engage in self-representation. 

d. The Right to Self-representahon a not Absolute and Can Be Forfelled 

The Supreme Court in &CE@ held that the r~ghl to self-representation 1s not 
absolute and may be forfelted by a defendant who uses the courtroom proceedings for a 
deliberate disruption of their trial. 422 U.S. at 834; McKaskle v Wiggins, 465 U S. 168, 
173 (1984) (defendant forfeits right to represent himself if he is unable or unwilling to 
abide by the rules of procedure or coumoom protocol); Illinois v Allen, 397 U.S. 337 
(1970); United 239 F.3d 1108, 11 16 (9* Clr. 2001) (nght to self- 
representation forfeited when right being assertcd to create delay in the proceedmgs) 
The r~ght of self-representation is not "a license to abuse the d~gnity of the courtroom," 
nor a license to v~olate the "relevant N!~S of procedural and substant~ve law." Faretta. 
422 U.S. at 834 n 46. Forfeiture of the r i a t  to proceed prose occurred recently m the 
high visibility prosecutions of Zacarias Moussaou~ (mappropnate and dismptlve 
behavior) and Slobadan Milosevic (Milosev~c case bemg tried before International 
Criminal Tnbunal ior the former Yugoslavia (ICTY) and right was forfelted based on 
poor health of Milosevic). ~ M o u s s a o u i  Criminal No. 01-455-A. Court Order of 
November 14,2003 (E.D. Va) 

Based on his demonstrated behavior at his ~nihal bearing as well as his personal 
promise on the record, the Accused appears willing to abide by muttroom rules and 
protocol. There is currently no indication that the Accused's approach to hls self- 
representanon will change. However, should he become disruptive, the Commission 
andfor Appointing Authority should not hesitate to revoke his ability to proceed pro re. 
The Commiss~on should be positioned lo be able to continue the Cornmiss~on trial if 
thugs change and the Accused proves to be unable to represent b~mself. For this and 
other reasons d~scussed below, standby cowsel should be appointed. 

c. Standbv Counsel Should be Appointed 

Once a court has decided to allow a person to proceedpro se, the court may, if 
necessary, to protect the public interest in a Fan trial, appoint standby counsel. 
McKaskle, 465 U.S. at 173. Once standby counsel are appointed, trial courts are given 
broad discretion in delineating their responsibillt~es and decmmg their roles. United 
States v. Lawrence, 11 F.3d 250,253 (4& Cir. 1998). This may be done over the 
abjection of h e  defendant McKaskle. 465 U.S. at 184. Clear in all cases where standby 
counsel are present is the notion that such counsel must be prepared to step into the 
representatwe mode should the defendant lose the right of self-representation. United 
States v. Douphem, 473 F.2d 11 13, 1125 @ C. Cir 1972). The only limitation to the 
role of standby counsel is that the parlicipation cannot undermme the right Lo self- 
representation or the appearance before the jury as one who is defending himself. 
McKaskle. 456 U S at 177. 

Standby counsel have conducted research on behalf of apro se defendant, 
Barharn v Powell. 895 F.2d 19,23 (leCir. 1990). They have ass~sted with olher 
substantive malters throughout the mal. McKaskle, 465 U S. at 180 ("Counsel made 
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motions, d~ctated proposed sbatcgies into the record, registered objections t~ the 
prosecut~on's testimony, urged the summoning of additional witnesses, and suggested 
questions that the defendant should have asked of wihcsses."). 

Standby counsel cannot however interfere with the defendanl's con~rol of the 
case. 'Ihey may express disagreement w ~ t h  the defendant's dcc~sions, but must do so 
oursrde the jury's presence. Id. at 179. 

The appointment of standby counsel is crucial in thls case because of the interplay 
of classified material w t h  this prosecution While the Prosecunon does not intend to 
adm~t any classified evidence as par1 of its cases on the meritr, or sentencing, classified 
materials have been prov~ded as par1 ofthe diswvery process Standby counsel would be 
needed to review such infornabon and make appropriate motions pertaining to such 
information. Such motions may include requests for unclassified summaries of the 
informakion they dmm pertinent that could then be provided to the Accused. 

In the Federal system, the mle of standby counsel with respecl lo classified 
donnation IS less intrusive to the accused's right of self-representahon because such 
issues are normally resolved outside thc presence of the jury. As the enhre Commission 
panel is both the tiider of fact and law, mal sesslons deal~ng with issues involving 
classified information may be conduclcd in rhe Accused's absence before the entire 
Commission panel. Presidenr's M ~ l i m  Order ofNovember 13, 2001, Sccnon 
4(~)(2) 

Members of this Military Commission were chosen based upon their experience 

and maturity. They have all had command as well as combat experience. They will 
already be involved in the Litigation of mohoos and will be exposed to evidence they 
olhenvise would not have seen had they solely been traditional finders of fact. Any 
impact that exposure to standby counsel litigating classified matterr on the Accused's 
behalf will certainly not outweigh the benefit to the Accused of meeting his desire lo 
proceedpro se. 

While the right of self-represenlahon is universally recognned, ''it 1s not a suic~de 
pact " Hale v Age. 453 U.S. 280,309-10 (1981). The hndunental principle of self- 
preservation necessarily demands that some remsonable and well-defined boundaries may 
be placed on the Accused's ab~lity to represent bimself in this case. c f ,  Uniled Statesv. 
Dennb. 341 U S 494,519 (1951) (Frankfurter, J , concurring). What IS of the utmost 
importance is ha t  the ~ c c u s e d  he advised of these lawful limits before he waives h ~ s  
right to counxl with his eyes wide open. United States v. McDowell, 814 F.2d at 250; - 
McQueen v. Blackburn. 755 F 2d 1174. 1177 (5" Cir. 1985) (wurt must be satisfied 
accused understands the nature of the charges, the consequences ofthe proceedincs, and 
the practical meanmg of the rightthal he is waiving); W s o n  v Wainwright, 732 F.2d 
803, 808 (1 I" Cir. 1984) ("Once there is a clear assertion oilhat nght [self- 
reptesentationl, the court must wnducl a hearlng to ensure that the defendant is fully 
aware of the dangers and disadvantages of proceeding without counsel"). If the Accused 
can show &at he fuIly understands that he will not have access to class~fied information 
and he volunlarily continues tn assert his desire for self-representation, he should be 
permitted to proceed prose 
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In summary, standby counsel should be appointed regardless of ihe Accused's 
desires. They are needed to assist the Accused consistent with his demes, represent the 
Accused on matters related to classified information and be prepared to assume full 
representation should the accused forfeit his right to represent himself. 

f R14ht of Self-representa~~on under International Law 

The Prosecution agrtes with the Defense assertion that the r~ght of self- 
representation 1s fully recogn~zed under lnternalional Law. The Rosecut~on does 
contend that the Defense Memorandum is at times misleading as it implies tha~ varlous 
international treaties mandate this Commission to permit self-representation. They fall 
to note that w~th  respect to many of the halies hey mention, the United States is either 
not a party, or d ~ d  not ratify these documents. See. Additional Protocol I to the Geneva 
Convent~ons; Amencan Convention on Human Rights, Convention for the Protect~on of 
Human Rights and Fundamental Freedoms. 

With respect to the Internat~onal Covenant on C~vil  and Polit~cal fights (ICCPR), 
Ihe United States has signed and ralified this treety However irs applicability and 
b~nding effect on ihe United States is not as simple and saaightfonuard as the Defense 
opmes. A lengthy discussion on this Issue is unnecessary at presenl as the Prosecution 
believes that the right to self-representation should be provided to give what has been 
recognized as a fundamental right both domestically and internationally. 

g. Slandbv Counsel and Forfeiture of the k e h t  to Self-representation are 
Recomized Under International Law 

In Prosecutor v Voiislav Seseli, the ICTY recognized that a counsel can be 
assigned to asslst an accused tngaging m se[f-representat~on on a case by case basis m 
the mterests of~ustice "Decision on Prosecution's Motion for Order Appo~nting Counsel 
to Assist Vo~lslav Seselj", Case No : IT-03-67-PT, 9 May 2003 paras 20-21. Noting that 
the right to self-represenrat~on is a slatling point and not absolute, the Tribunal asserted 
as fundarnenlal intertst in a fair trial related to its own legiUrnacy in just~fying the 
appointment of standby counsel id. 

The recognition of the appropriateness of imposition of defcnse counsel on an 
accused was emphas~zed in a decision ofthe International Criminal Tribunal For Rwanda 
(ICTR). ICm-97-19-T, 2 November 2000 para 
24 Similar to o w  present case, Barayagwiza instructed h ~ s  attomeys "not to represent 
him in the courtroom" and as a resulkthey initially remained passlve and did not mount a 
defense Id. at para 17 These attorneys requested to withdraw from representation and 
the~r request was denied by the Trial Chamber. at paras 17-20. View~ng the 
accused's actions as a Form of protest and an attempt to obsbuct the proceedings, counsel 
were deemed to be under no obligation to follow the accused's instiuctions to remain 
passive Id. at paras 21-24. In his concurring opinion, Judge Gunawardana oplned that 
the counsel should more appropriately be classified as "standby counsel" whose 
obligations were not just lo protect tbe interests of the accused, but also the due 

PO 102 (a1 Bahlul) 
Page 42 of 114 



ddmln~stral~on of~usnce Baravaguiq Concurring and Sepiuatc Opln~on of Judge 
Gunawardma (rclying on Amcle 20(4) 01 the ICTR Statute) 

h. The Accused's Alternative Request to be Represented Exclus~velv by an 
from Yemen should be Denied 

Sechon 4(C)(3)@) of MCO No. 1 requires a civilian attorney represenl~ng an 
accused to be: (1) a Umted States citizen; (2) admined to pracbce law in a State, distr~cf 
territory, or possession ofthe United States, or before a Federal courr; (3) has not been 
subject to any sanction or disciplinary amon.  . (4) has been determined eliglble for 
access to SECRET informat~on; and (5) agrees in writing to comply with all regulahons 
or instructions for counsel. It is clearly evident that a Yemen c~hzen attomey who is not 
eligible to practice law in the United States does not meet these cnfer~a 

Additionally, the Accused's fust fallbackrequesi is not in accord with Section 
4(C)(3)(b) of MCO No.1 as b ~ s  request for representat~on is conditioned upon h ~ s  cwen t  
dehiled military Defense Counsel having absolutely no role in h ~ s  representat~on. This 
conflicts d~rectly with MCO No 1 where it states that representation by a Clvilian 
Defense Counsel will no1 relieve Dekuled Defense Counwl of their dut~es specified in 
Sechon 4(C)(2). Similarly, even a cleared Civilian Counsel is not guaranteed the abtlity 
to be present at closed Comm~ssion proceedings MCO No 1 Section 4(C)(3)(b); MCI 
No 4, Section 3(F). 

There ire sound reasons for 4he requirements imposed on civilian counsel. As 
explained by the Presiding Officer in the Accused's initial hearing, there is greal 
importanie in counsel having expertise in military law, m~litary terminology, and the 
ability to argue by analogy to federal, U.S military and international law (transcript 
pages 7-9) Furthermore, as already demonstrated by theDefense's attempt to util~ze a 
non-cinzen interpreter in this m e ,  i t  can take upwards to a year ( ~ f  ever) to do the 
background invesligation necessary for an appropriate security clearance to be granted. 
Several months have already been lost in the trlal preparation process awaiting the 
granting of this clearance (which has still not been obtained). Protocol and procedures 
cannot be disregarded when it comes to national security. The time commitment for 
obtain~ng a security clearance would notbe conslstenl with Section 4(A)(5)(c) of MCO 
No. 1 where the Presiding Officer is tasked to ensure an expeditious trial where the 
accommodat~on of counsel does not delay the proceedings unreasonably. 

In Ule court-martlal setting, Rule for Court-Matt1al502(d)(3) requires that a 
c~vilian counsel representing an accused be "[a] mcmbm oIthe bar o f a  Federal court or 
of the bar of the highest court of a Stale." Abscnt such membership, the lawyer must be 
author~zed by a recognized licensing aulborily lo practlce law and must demonstrate to 
the military judge ha t  they have the demomtrated training and famillar~ty with crlminal 
law applicable to courts-martial. RCM 502(d)(3)(B) For practical purposes, the clvilim 
counsel must in fact be a lawyer who is a "tnernkr in good standing of a recognized bar." 
-. 54 M.J. 527,535 P . M .  Ct Crim App 2000) The 
Prosecution is unaware of any caselaw questioning the propriety of these condttions. The 
decisions of m~litary and other federal courts reflect that admission to prachce is a 
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necessary indicia that a level of competence has been achieved and reviewed by a 
competent licensing autho~ity. United States v. Steele. 53 M J. 274 (2000). 

The United States Supreme Court has held that federal district courts can regulate 
the admission of people to its own bar so long as these regulations are consistent wilh 
"the principles of right and justice." Frazier v. Heebe, 482 U.S. 641,645 (1987). Greater 
approval is given to regulations restricting outside attorneys coming into other "state" 
courts as opposed to other federal c o w  as the laws and procedures may differ 
substantially from state to state. Id. at 647 These differences in laws and procedures are 
of even greater significance in o w  case as the laws of Yemen differ dramatically from 
our laws and procedures. Depending on the qualificat~ons of the yet unnamed proposed 
attomey Bom Yemen, it may almost be akin Lo permitting a lay person or non-licensed 
attorney to represent the Accused A rlght to such represenlabon is not recognized in 
U.S. domestic law. United Slates v G~isrnore, 546 F.2d 844, 847 (10" Cir. 1976), United 
States v Whitesel. 543 F.2d 1176, 1177-81 (6" Cu. 1976), United States v. Kellev, 539 
F.2d 1199, 1201-03 (9' CII 1976). 

Part C of the Defense Memorandum appears Lo merge the concept or entitlement 
to self-represenlabon w ~ t h  the entitlement to having another individual who does not 
meet the court's requisite qualificahons represent the Accused These two concepts 
requmre disbnct analysis as the right to self-representation has an mndpendent source in 
the simcture and hlstory of the Constitution. No such independent source can be found 
for the alleged right to the assistance of a non-qualified lawyer. u, 539 F 2d at 1202 

The limitations of MCO No 1 with respect to requ~ring counsel to be a U.S 
citlzen arc narrowly drawn. If the Accused hvly deslres an attomey from Yemen to play 
a role m strategizing for his Commisslon trial. this individual can be requested as a 
"forelgn attomey consultant." Requests for "foreign attorney consullants" have been 
requested in two of the other three cwent$ pending Commisslon cases and these 
requests have been granted To date, the Accused has not submitted any such request. 

7. Conclusion. Current Milimy Commission Law does not permit the Accused to 
represent himself. Absent an amendment to current Commission Law, the Detailed 
Military Defense Counsel should bc ordered by the Commission to represent the 
Accused. See Rule 1 16(c) ofNavy Judge Advocate General Instruction 5803.18 
(Professional Responsibility Instruction which requlres continued represenhtion when 
ordered by a hibunal or other compelent authority notw~thstanding good cause for 
terminaling the representation) 

The Prosecution believes that an amendment to current Commission Law Lo 
permit self-representation is appropriate to bring the Commission in accord with the 
standuds established for United States domestic courls as well as under Customary 
International Law. 

Exclusive representation by a yet unnamed attomey kom Yemen should not be 
permitted. Military Commission Law does not permit this and Commission Law 1s 
narrowly tailored in this regard to promote national secur~ty as well as the "pr~ncrples of 
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r~ghr and justice." Any request for a Yemen anorney to act as a foreign atrorney 
conruliant should be looked upon Eavorably assummg all precondit~ons are met. 

8 .  Attached Files 

a Chief Defense Counsel Memorandum dated 26 April 2004 
b Moussaom, Criminal No, 01-455-A, Court Order of November 14,2003 
(E.D Va.). 

c. Proposed colloquy. 
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UNITED STATES OF AMERICA ) DEFENSE REPLY - 

) REPRESENTATION; 
ALI HAMZA AHMAD SULAYMAN AL BAHLUL ) RIGHT TO CHOICE OF 

) COUNSEL 
) 
) 8 October 2004 

I. Timeliness of Motlon 

This reply is being filed within the timeline eslabllshed by the Presiding Officer 

2. Legal Authoritv. 

a .  UnrledStaies v. Ray, 933 F.2d 307 (5th C i  1991) 
b. McKaskle v Wiggim, 465 U.S 168 (1984) 
c. ABA Standards for Criminal Justice, Standards 4-3.9 and 6-3.7. 
< h E v - l l w w w . a b a n e t ~ o r p i c n m i u a / s h d a r d s ~ l >  
d. f i l i t xy  Order of Nov 13,2001,66 Fed Reg 57,833 5 4(c)(2) (Nov. 16, 

2001) 
e. Milimy Commission Order (MCO) No. 1 
f Aruona v Fulminante. 499 U.S. 279 (1991) 
g Rule for Courts-Martial (RCM) 502 
h Sor~am V.  Hosken, 9 M.I. 221 (C.M.A. 1980) 
i. United States v. Jackson, 54 M.J. 527 (2000) 
J.  UniledStates v. Steele, 53 M.J. 274 (2000) 
k. UnitedStates v Grismore, 546 F.2d 844 (10th Cu. 1976) 
1. UnztedStales v Whitesel, 543 F 2d 1176 (6th Cir 1976) 
m. United States v. Kelley, 539 F.2d 1199 (9th Cir. 1976) 
n. Fraz~er v. Heebe, 482 U.S 641 (1987) 
o. Military Commission Insmction (MCI) No. 8 

a. Slandby Counsel 

As the government correctly notes, the practice of appointmg standby counsel to 
assist the pro se defendant has been recognized by domeslic and international court. 
~l though useful in such cases, "the proper role o l  standby counsel 1s quite limited." 
Un~tedStates v Rqv, 933 F.2d 307,312-13 (5th Clr. 1991), citing McKaskle v Wtggrs. 
465 U.S. 168,177-78 (1984). 
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Standby counsel does not represent the defendant The defendant 
represents himself, and may or may not seek or heed the advoe of the 
attorney standing by. As such, the role of standby wunsel is more akln to 
that of an observer, an attorney who attends the hial or other proceeding 
and who may of fa  advice, but who does not speak for the defendant or 
bear responsibility for his defense. 

UniredStates v. Rq, 933 F 2d at 313 (emphasis in original). 

If the military cammission determines that appointment of standby counsel is appropriate, 
thc commission must be cogmant of the limited authority of standby counsel to speak 
for the accused. The commission must also define the tole of standby counsel, consistent 
w ~ t h  the desires of the accuscd, so that all parties understand the responsibilities of 
standby counsel. 

(1) Defining the Role of Standby Counsel 

In exercising its discretion, the co~nmission should consider the desires of the 
accused in defming the parameters of standby counsel's role. The American Bar 
Association (ABA) Standards for Criminal Justice differentlate between slandby counsel 
appointed to "actively assist" a pro se accused and standby counsel whose duty rt 1s to 
asslst "only when the accused requests assistance." Standard 4-3.9, Oblrgufrons of 
Hybr~dandS~andby Counsel (visited Oct. 5,2004) 
<httu Iiabanet ordcrimiusrlstandardsldfunc blk html> 

If an accused desires no assistance, then !.he latter, more passive role should be 
assumed by standby counsel. In th~s  passive role, standby counsel should only be 
required to "bring to the attenlion of the accused matters beneficial to him . . but should 
not actively participate in the conduct of the defense." Standard 4-3.9(b). If on the other 
hand the accuscd desues assislance, standby wunsel should be authorized to "actively 
asslst" the accused, but should nonetheless allow the accused to "make the final decisions 
on all matters, including strategic and wlical matters relating to the conduct of the case " 
Standard 4-3.9(a). In order lo avold confusion, the court should ''notify both the 
defendant and standby counsel of their respecrive roles and duties." Standard 6-3 7(b), 
Slandby Counsel for Pro Se Dejindanr (visited Oct. 5,2004) 
<http:llabanet.ordcrimiusr/standardsl~e html>. 

(2) Defining the Role of the "Unwanted" Standby Counsel in the 
Context oTMilitary Commission Proceedings. 

Although the accused should first be consulted regarding his desires, it is likely 
thal he wlll object to the appourtment of standby counsel. If so, any significant role 
played by standby counsel dunng military cornmisslon proceedings will undermine the 
accused's right to self-representation. Standby counsel's role should be limited to 
providing advice on routine procedural and evidenhary matters, and basic courtroom 
protocol. 
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In McKaskle v Wiggins, the Supreme Court addressed the role of standby counsel 
who is present at tnal "over the defendant's objechon." 465 U.S. 168, 170 (1984). 
Because ofthe danger that multiple defense voices will confuse the defendant's message, 
the court recognized that limits must be placd on "the extent of standby counsel's 
unsolicited participation": 

First, thepro se defendant is entitled to preserve actual control 
over the case he chooses to present to the jury. This is the core of the 
Fmeita rlghl. If standby counsel's partic~pation over the defendant's 
objection effectively allows counsel to make or substanlially inlerfere wlth 
any s~gniticant tactical decisions, or to control the questlonlng of 
witnesses, or to speak rnstead of the defendant on any matter of 
Importnnce, the Farella right 1s eroded. 

Second, participation by standby counsel wilhout the defendant's 
consent should not be allowed to destroy ihe jury's perception that the 
defendanl is representing hlmself. 

McKaFkle v Wiggim, 465 U.S at 178 (emphasis m origmnl). 

Unlike the ordinary cnm~nal lrial where Issues of law are decided by a judge, 
outside the presence oithe jury, military commlss~ons are comprised of members who 
serve as both .fudge and jury. See Mildary Order of Nov. 13,2001,66 Fed Reg. 57.833 5 
4(cK2) (Nov. 16, 2001)C'the military cornm~ss~on slt[s] as the triers of both fact and 
law") Thu, all proceedings before a mllilary commission will be in tbe presence ofthe 
'Sury." The ever-present mllitary comm~ss~on "jury" is a major limitation on the role 
which can bz played by standby counsel. 

Standby counsel's panickpation in the presence of the jury IS "more problematr" 
than participation outside the jury's presence because "excessive involvemenl by counsel 
will destroy the appearance Ulal the defendant is achngpro se." McKuskle v W~ggrm, 
465 U.S. at 181. In the presence of the jury, standby counsel even over the accused's 
objection, may assist the accused "in overcoming routme procedural or evidentiary 
obstacles to the completion of some specific task, such as introduc~ng evidence or 
objecting to testimony, that the defendant has clearly shown he wlshes lo complete. . . 
[and] to ensure the defendant's compliance with basic rules of courtroom protoool and 
procedure." Id. at 183. When standby counsel ventures beyond these basic procedural 
funcfions, the accused's self-representat~on rights arc eroded. 

(3) Standby Counsel Cannot Represent the Accused at Closed 
Sessions Without the Accused's Consent. 

Without the consent of the accused, represenration by standby counsel dunng 
closed sessions, from which the accused has been excluded, would violate the accused's 
right to self-representation. Closed sessions of commission proceedings are allowed for a 
variety of reasons. MCO No. 1, para. 6 B.(3)(proceedmgs may be closed to protect 
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classified information or other information protected by law; the physical safety of 
participanb; intelligence and law enforcement sources, msthods. or activities; and other 
national security interests) Participation by standby counsel. on behalf of Lhe accused, at 
these merits-phase, closed proceedings would undermine the nolion that the accused was 
representing hmself and would prevent the accused from making unportant lactical and 
strategic decislom regarding his defense. Such a role would violatc not only part iwo of 
the McKmkle test, but part one as well by "effeclively allow[ing] counsel to make or 
substantially interfere with any sign~ficant taclical decisions, or to control the questioning 
of witnesses, or to speak instead of the defendant on any matter of importance." 
McKuskle v. Wiggins, 465 U.S. at 178. Such a role would also signal that the military 
comm~ssion "cannot rehably serve its function as a vehicle for determination of gullt or 
innocence, and no criminal pmshment may be regarded as fundamentally fair." Arrrona 
v Fdmznanfe, 499 U.S. 279,310 (199l)(discussing impact on a criminal trial o fa  
structural delect such as denlal of the right to self-representation). 

Excluding the accused from the courtroom violates lnternahonal and domestic 
standards of a fair trial on many levels, not !he least of which mclude the accused's self- 
representation rlghk. Furthermore, representing an accused over h ~ s  objections at a 
closed bearing and outside of the accused's presence presents difficult ethical issues 
which standby counsel would need to resolve with his state bar and military ethics 
advisors. 

b Choice oPCoonsel 

The Prosecution readily admits lhat domestic and internahonal law recognize an 
accused's right to self-representation In deference to this f a n  the Prosecution agrees 
that "an amendment to current Commission Law to permit self-representation 1s 
appropriate to bring the Commission in accord with standards established for the United 
States domestic courts as well as Customary International Law." 

Similarly, the Rosecution does not appear to dispute that domestic and 
international law recognize an accused's right to reprcsentahon by counsel of h ~ s  cholce. 
Indeed, the Prosecution does not even address, let alone queshon, the international 
author~ty for this r~ght. Curiously, though, the Prosecution does not belleve that this nght 
deserves the same recognition, and opposes an amendment to bring the military 
commission into line with this standard. The Prosecution's arguments opposing this 
amendment, howcver, are both woefully incomplete and unconvincing. 

In arguing that foreign counsel should not be allowed lo appear before a ~nilitary 
commiss~on the Prosecution relies in large part on RCM 502(d)(3). The Prosecution 
draws an analogy between qualifications that apply to acivllian Lawyer seeking to appcar 
before a court-martla1 and qual~fications it believes should apply to a clvdian lawyer 
seeking to appear before a military commission It then concludes that "[flor practical 
purposes, the civilian counsel must in fact be a lawyer who is a 'member in good 
standing of a recognized bar,"' apparently seeklng Lo imply that only a domestic stale or 
federal bar qualifies as a "recognized bar " 
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Contray to this implication, however, the Rules for Courts-Martial specifically 
contemplate allowing foreign attorneys to appear. The Discussion sechon immediately 
following RCM 502(d)(3)@) states "[iln making such a determination -part~culnrly jn 
the case opczvrlian counsel who me members only of o forergrr bar - the mllitaiy judge 
should also inquire . . . " (emphas~s added). The D~scussion section is not binding 
authoriy, but it is unquestionably relevant. Alhough the Prosecution does not 
acknowledge it, the fact is that the very RCM i t  cites in opposition to foreign counsel 
appearing before a military comm~ssion actually supporh the view thal choice of counsel, 
even ~ncludiog cholce of foreign counsel, is a right that should be respected. 

Further, the Courl of Appeals for the Armed Forces (then the Court oCMil~tary 
Appeals) addressed t h ~ s  very issue over 20 years ago, and held that "a member of a local 
bar in a foreign country may be qualified to represent a millmy accused at a wurt- 
martial." Soriano v Hosken, 9 M J 221,222 (C MA.  1980). The Court went on to write 
that "[ilt is the mihtary judge assigned ta the court-marhal who must make the 
determination whether such a lawyer is minimally qualified to act ar civilian counsel." 
Id Flnally, in direct contradiction of the Prosecution's argument the Court statcd "[wle 
do no1 anticipate that the m~litary judge will establish anyper se disqualification with 
respect to any recognized fore~gn bar or act on an individual hams in a niggardly 
fashion." Id. 

Significantly, none of the cases cited by thc Prosecution actually deal1 with 
foreign attorneys. Rather, the cases arose in the context of domestlc civilian ammeys 
accused of prowding ineffeclive assislance of counsel (UniredStotes v Juckson, 54 M J. 
527 (2000); UnrredSmtes 1, Sfeele, 53 M.1 274 (2000)), or people requesting to be 
represented by lay persons (UnrtedSrotes v. Grismore, 546 F.2d 844,847 (10th Cir 
1976); UnrredSlates v. Whitesel, 543 F.2d 1176, 1177-81 (6th Cir. 1976); UnrredStoles v 
Kelley, 539 F.2d 1199, 1201-03 ( 9 h  Cir. 1976). Wh~le one of the cases the Prosecution 
cited does have relevance, that case stands for the propos~tion that rules precluding 
otherwise qualified attorneys *om practicmg in a particular court should be related to 
legitmate objectives Frazrer v. Heebe, 482 U.S. 641, 645 (1987)(error to prohibit 
attorney res~ding m one state from pracuchg in federal court m anotber state when 
artomey qual~fied to practice law m state courts of both states). Frazrer, therefore. 
appears to support MI al Bahlul's request more than it does the Prosecution's opposition 

The hosecution's remaining arguments aganst rccognihon of t h~s  righl arc 
similar[y unpersuasive. While a security clearance for a foreign counsel might take a 
significant amount of time, the Prosecution is already aware that such need not be the 
case -- Mr. Kenny, the Foreign Attorney Consultant for Mr. David Hicks, was able to 
obtain a security clearance allowlng him u, participale in military commission 
proceedmgs within a matter of weeks. Further, although we have been waiting quite 
some lime for a securlty clearance for a foreign nahonal interpreter we seek to hire, there 
is every reason to believe thal the process might have been much quicker had a 
government official associated with ihe mil~taiy wrnmissions taken a personal interest. 
S~nce the clearance request has instead been delegated to an inexperienced clvillan firm 
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operating under contract, it is not clear that such a lengthy process is inevitable. Finally, 
even a slow clearance procedure does not justify continuing to bar foreign attorneys. 
Almosl every aspect of the painfully slow military cammiss~on process has moved to dare 
according to the Government's timetable. Given that the F'rosecution's reliance on MCO 
No. 1's provision against unreasonable delay is scant support for denying Mr. a1 Bahlul's 
right to representation by counsel o i  his choice. 

The military commiss~on is ceminly bee to reserve the right to decide whether a 
particular civllian counsel is qualified. Recognizing that there are difierences in laws and 
procedures between military commissions and the laws of Yeme& however, hardly 
supports the Prosecut~on's conolusion that allowing a Yemeni attorney to appear before 
the commlsslon "may almost be akin to permitting a lay person or non-licensed attorney 
to represent tbe Accused." Bang qualified to conduct cases before the courts of a 
defendant's country was sufficient Lo permit a counsel Lo represent persons at 
Nurembergl, and httle more than that is required by RCM 502 (d)(3)@). There is no 
reason to accept the view that all Yemeni attorneys arc by definition incornpeten1 to 
provide representation before a military commission. Mr al Bahlul's right to find a 
qualified Yemeni attorney to represent h ~ m  should be recognized 

c. The Military Commission Most Rulc on Mr. d BPblul's Requests 

Section 4(A)(5)(d) of MCO No. 1 and paragraph 4(A) of MCI No. 8 authorize the 
Appointmg Authoriy to decide interlocutory questions cerhfied by the Presiding Officer. 
Both provisions stale that a question "the disposition o iwh~ch would affect a termlnahon 
of proceedings with respect to a charge" is a mandatory questlon that "shall" be certified 
to the Appointing Authority Bothprovis~ons also allow that the Presiding Officer %ay" 
cemfy other interlocutory questions that the Presidmg Oficer deems appropriate. 

With respecl to the latter class of questions, the Appointing Authority has 
determ~ned that a Presiding Officer can exerclse his discretionary authority to ceriify 
interlocutory matters only after the full military commission has ruled on the question 
Memoranda from Appointing Authority to Presiding Officer on Interlocutory Questions 
1-5 of 5 October 2004. This is baed  on the mllilary commission's role as the adjudicator 
of all questions of fact and law Id. Consequently, if the disposition of an issue cannot 
affect a termination of proceedings with respccl to a charge, the matter is not properly 
raised as a discretionary interlocutory question unlil after it has been addressed by the full 
commission Id 

Of the two classes of interlocutory maners, any questions involving Mr. a1 
Bahlul's representation requests would be d~scretionary. Mr. al Bahlul challenges the 
legallty o€&ihtary cornm<ssion procedures that are inconsistent w~th  domestic and 
international law. Regardless of how these challenges are decided, there is no way that 
tbc outcome mighi affect a termmation of the proceedings agalnst h~m. Whoever 

' Rule 7(al. R u l u  oPPmcsdurc Adouted by M111tai-f Tribunal I in the Trial of lhe Medical Case: Rule 7(a). 
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represents him, Mr. a1 Bahlul will still be Facing the same charge. Thus, these matters do 
not qualify for mandatory interlocutory certification, and any cehlicalion of the issues 
must follow the procedures eslablishd for discret~onary questions. 

Since the issues raised by Mr. al Bahlul's representation requests fall squarely 
within the mil~tary commission's power and obligabon to decide questions of law, no 
interlocutory cert~fication procedure is available until after the commission has 
d~scharged ~ t s  duty.' Conhaiy to the Presiding Officer's apparent intent to pass these 
issues directly to the Appointing Aulhority, therefore, the military commi&on must 
decide the legality of the challenged rules first. 

d. Timely Resolution of Mr. a1 Bahlul's Requests is Critical 

Despite concerns recently expressed by the Ch~ef Defense Counsel, Mr. al Bahlul 
continues to be denied the opportunity to participate in the on-gomg process address~ng 
legal matters aEecting the military commissions. Memorandum from Chief Defense 
Counsel to Appointing Authority, "Preservation of Right to Full and F a ~ r  Trial by 
Military Commissions 1n the case of All Hamza Ahmad Sulayman al Bahlul." oi23 
September 2004. The issues Ulat have been and soon will be addressed are critical to the 
development of the military commission process, and the decis~ons will substantively 
Impact Mr. al Bahlul's rights in that process. Id Apparently, the longer resolution of 
Mr. al Bahlul's representation issues arc delayed the longer he will be shul oul of the 
development process. Consequently, the military c o m ~ s s i o n  should expeditiowly 
address the legal queslions posed by Mr al Bahlul's representation requests 

4. Attached Files. 

a. Memoranda from Appoinling Authority to Presiding Officer, Interlocutory 
Questions 1-5, of 5 October 2004. 

b. Memorandum from Chief Defense Counsel to Appointing Authority, 
"Preservation of Rght to Full and Fair Trial by Military Commission in the case of Ali 
Harnza Ahmad Sulayman al BahluZ" of 23 September 2004 

Is1 
Philip Sundel 
LCDR, JAGC, USN 
Deta~led Defense Counsel 

Is1 
Mark A. Bridges 
MAJ, JA 
Assistant Detailed Defense Counsel 

' Cwnsel lcknowlsdge hat here may be practical d~Wcultis ~avolvsd wlh hcm~litary mmmisslon 
~ v r i n a  on l e d  m a w  Dnor lo vorr drre and challenges Such difficult~cs would nor chm~c ihs nahxs of 
ke henimlyini lcgal queitions, however, and cannot juftify ~nmlocutory certification m violahon of 
eslabhshed pmccdw,  although they might be ewdcnce of a shcuml defect in lho prwcss. See Aruom 
v Fulmnmnle, 499U S 279,309-310 (199l)(parhcrpatlon oTtriil~udge who was not~rnptial affected 
enhrc m u r ~  of Llial.) 
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Subject:  RE: ~ e f e n s e  Reply Brlef- -  Representation (US v .  a1 Bahlul) 

I s  your rntent st1.11 t o  subrnlt chis a s  a " c e r t l f l e d  interlocutory 
questlonu as you lndlcated durlng the 2 6  August 2 0 0 4  hearlng? 

v/r  
LCDR Sundel 
Detal led Defense Counsel 
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From: Pe te  Brownback 1-1 
Sent:  Wednesday, October 13 2004 15:45 
To: 'Hadges, Ke l th '  ; I  ~ u n d e l ,  Phllrp,  LCDR, DoD 

OGC 

Sub3ect: R e :  Defense Reply Brlef--  Representation ( U S  v .  a 1  Bahlull  

LCDR Sundel, 

1. I f  t h e  A o p o ~ n t ~ n g  Author l ty  makes a ruling, t h e r e  v ~ l l  be no need -. 
For an l n t e r l o c u t o r y  ques t lon .  

2. If t h e  Appolntlng Author l ty  does n o t  make a rullng, r h e  l s s u e  w l l l  
be p resen ted  t o  t h e  Commlsslon f o r  decision. 

3 .  I do n o t ,  a t  t h l s  tune,  l n t e n d  t o  send the  m a t t e r  a s  a n  
~ ~ t e r l o c u t o r y  ques t lon  t o  t h e  Appolntlng ~ u t h o r l c ~  p r l o r  t o  the  Comraslon 
a c t ~ n g  upon t h e  m a t t e r .  

4 .  I am, however, q u l t e  w l l l r n g  t o  l l s r e n  t o  any ~ n p u t  from the 
p a r t l e s  

COL Brownback 
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From: Sundel,  P h l l l p ,  LCDR, DoD OGC 

S e n t  Thursday, October 1 4 ,  2004  11145 AM 
Sub3ect: RE:  Defense Reply Brief-- Representation (US v .  a 1  Bahlul )  

S i r ,  

There is a need f o r  M r .  a 1  Bah lu l ' s  r e p r e s e n t a t i o n  l s s u e s  t o  b e  p laced  
s q u a r e l y  b e f o r e  a d e c l s i o n  maker. You have I n d i c a t e d  t h a t  you w l l l  n o t  al low 
che m l l l t a r y  commission t o  address  t h e s e  m a t t e r s ,  and t h a t  you do no t  ~ n t e n d  t o  
c e r t l f y  t h e  Lssue t o  t h e  hppolnt ing Author i ty .  Thls l eaves  M r .  a1 Bah lu l ' s  c a s e  
l n  a 'no-man's-land" wl th  no one accep t ing  r e s p o n s l b l l l t y  t o  dec lde  t h e  l s s u e  of 
h l s  r l q h t  t o  s e l f - r e p r e s e n t a t i o n .  

M r .  a1  Bahlul  made h i s  r e q u e s t  t o  b e  al lowed t o  r e p r e s e n t  h imsel f  t o  t h e  
m i l i t a r y  conmussion. We have f l l e d  a Memorandum of Law and a Reply wi th  t h e  
m l l l t a r y  cammlsslan. We b e l l e v e  t h a t  t h e  ma t t e r  i s  p r e s e n t l y  b e f o r e  t h e  
r n l l l t a r y  c o m l s s l o n ,  and t h a t  t h e  commission needs t o  address  it. 

However, you have i n d ~ c a t e d  t h a t  you b e l l e v e  t h e  r e q u e s t  must b e  addressed by 
t h e  Appointing Author l ty  o r  a h lghe r  power. If t h a t  1s st111 your b e l ~ e f ,  then 
t h e  ma t t e r  needs t o  i n  f a c t  b e  p r e s e n t e d  t o  the  Appalntlng Author i ty  
C e r t ~ f y i n g  t h e  i s s u e  t o  hlrn a s  an i n t e r l o c u ~ o r y  q u e s t l o n  would appear  t o  be che 
o n l y  mechanism t o  formal ly  p l a c e  l t  b e f o r e  t h e  A p p o l n t ~ n g  Author l ty  ( though I 
a g a i n  reiterate t h a t  we d i s a g r e e  wi th  t h e  l e g a l l t y  of t h a t  course  o f  action). 

. Slmply assumlng t h a t  he i s  aware of i t ,  and h o p ~ n g  t h a t  he e l e c t s  t o  t ake  i t  up, 
does n o t  seem l l k e  a judicious approach.  

Along t h o s e  l l n e s ,  it 1s worth remembering t h a t  t h l s  m a t t e r  has  a l r e a d y  been 
be fo re  t h e  Appolntlng Author l ty  f o r  f l v e  months. Unfor tuna te ly ,  w e  have 
r e c e l v e d  no response  o r  s t a t u s  update  on our  mrd-May r e q u e s t  f o r  a r u l e  change 
Consequently, we a r e  concerned wrth a p l a n  t h a t  may r e l y  on an assumption t h a t  
t h e  hppolncing Author l ty  w i l l  choose t o  take  this up because  it i s  t h e  r ~ g h t  
t h l n g  t o  do.  

The Prosecution has  acknowledged t h a t  i t  i s  not  s u r e  whether t h e  
representation l s s u e s  should  be  addressed by t h e  m l l r t a r y  commiss~an o r  t h e  
Appointing Author l ty .  We b e l l e v e  t h a t  concession, a long wl th  t h e  arguments 
conra lned i n  our  Reply b r i e f ,  should  be  enough t o  r e t u r n  t h e  m a t t e r  t o  t h e  
commission. 

Regardless  of how you choose t o  handle  t h l s ,  though, i t  must be  c l e a r  what 
a u t h o r l ~ y  1s responsible f o r  dec ld lng  M r .  a1  Bah lu l ' s  r ep resenca t lon  l s s u e s .  
Allowlng them t o  p o s ~ l b l y  l angu l sh  i n  a g ray  a r e a  between t h e  m l l l t a r y  
commlsslon and t h e  Appolntlng Authorr ty  is unacceptable .  

LCDP. Sundel 
Dera l l ed  Defense Counsel 
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Subject: Re: oerensexeply B e t - -  Representatlon m v. a1 Bahlul) 
Date: Thursday, October 14, 2004 1 : 4 3  PM 

. MessageLCDR Sundel, 

1. I am very sensltlve to Mr. aL Bahul's situation -- as evidenced by my 
acrlons and dlrect~ons thus far. Mr. Hodges and I have been monlrorzng the 
self-representat~on lssue. Durlng and lmmedlately after Mr. A1 Gahlul's 
appearance before the Comsslon In Guantanamo, I belleved that the correcc and 
most efflclent route to see lf Mr. aL Bahul Could get what he wanted was to see 
if the rules could and would be changed. That 1 s  why that course of action was 
pursued. 

2. Please look agaln at paragraph 2 Of my note of 13 Oct 2004 (below). At some 
- polnt the matter wlll be placed before the Commlsslon, unless actlon is taken by 
other authorltles. If I thv~ght chat submltt~ng an Interlocutory Question would 
hasten the process. I would submlt an IQ. 

3. I would suggest that deta~led defense counsel work wlth the prosecutlon to 
assemble all the documents and frllngs concerning the rlght to self- 
representanon lnto one place, so that it wlll be ready for the Comlss;on to 
hear. Although the docket is not final, I expect Mr. A1 Bahlul to be parr of the 
November motions sesslon. 

4 Slnce decalled defense counsel and the prosecutlon seem to be ln accord on 
the right to self-representatlon. I would also urge detalled defense counsel and 
the prosecutlon to conslder and dlscuss the problems Involved in the matter of a 
defendant, who relects representatlon. presentlng his pos~tlon before a body 
=hat under the current state of Commlsslon Law requires representation. I feel 
certain that the Commission would velcome construct~ve suggestlons on t h ~ s  
matter. 

5. Flnally, please be prepared to expla~n where you and MAJ Bridges stand w ~ t h  
your Bars and wlth the Department of Defense rlth regard to presentlng these 
matters before the Commlss~on- I am not asklng for you to address these matters 
now, but to thlnk about how they might be addressed lf and when the trme comes. 

CoL Brownback 
----- Oriolnal Messaue ----- 
Frau: Scndel, P~lllp. LCX, Dc3 OGC 
: 'Pete Erounbaci' ; '!io2qes, Kelth' 

X D  CSC ; 
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Sent .  Thursday, October 1 4 ,  2004  11:45 AM 
Sublect :  RE. Defense Reply B r i e f - -  Representa t ion (US v. a 1  Bah lu l )  

There i s  a need f o r  M r .  a 1  Bah lu l ' s  r e p r e s e n t a t l o n  l s s u e s  t o  be p laced  
square ly  b e f o r e  a d e c i s ~ o n  maker. You have l n d i c a t e d  t h a t  you w i l l  n o t  al low 
t h e  m l l i t a r y  Comiss lon  t o  address  t h e s e  ma t t e r s ,  and t h a t  you do no t  l n t e n d  to 
c e r t i f y  t h e  I s s u e  t o  t h e  Appolntlng Author l ty  Thls  l e a v e s  Mr. a 1  Bah lu l ' s  case  
I n  a "no-man's-land" wi th  no one accepting r e s p o n s l b l l l t y  t o  dec lde  the  l s s u e  of 
h i s  r r g h t  t o  s e l f - r e p r e s e n t a t i o n .  

M r .  a1  Bahlul made h l s  r e q u e s t  t o  b e  allowed t o  r e p r e s e n t  himself  t o  t h e  
m l l ~ t a r y  c a m u s l o n .  We have €= led  a Memorandum of Law and a Reply w ~ t h  the  
m l l l t a r y  c o m l s a l o n .  We b e l l e v e  t h a t  t h e  m a t t e r  is p r e s e n t l y  b e f o r e  t h e  
m l l l t a r y  commission, and t h a t  t h e  c o m l s s l o n  needs t o  address  l t .  

However, you have l n d i c a t e d  chat  you b e l l e v e  t h e  r e q u e s t  must be addressed by 
the  Appointlng Author l ty  o r  a h lgher  power. I f  t h a t  1s s t111  your b e l l e f ,  then 
the  m a t t e r  needs t o  Ln f a c t  be p resen ted  t o  t h e  Appolntlng Author l ty .  
C e r t l f y l n g  the  i s s u e  t o  him a s  an interlocutory ques t lon  would appear t o  be the  
on ly  mechanism t o  fo rmal ly  p l a c e  1t before  Ule Appolntlng Author l ty  (though I 
a g a l n  reiterate t h a t  we d l sagree  wl th  t h e  l e g a l i t y  o f  t h a t  course  of a c t i o n ) .  
Slmply assuming t h a t  he 1s aware of it, and hoplng t h a t  he  e l e c t s  t o  t a k e  l t  up, 
does nor  seem l i k e  a 1Udicrous approach. 

Along t h a s e  l l n e s ,  l t  1s worth remember~ng tharr t h l s  matcer  has  a l r eady  been 
b e f o r e  the  Appolntlng Author l ty  f o r  f l v e  months. Unfor tunate ly ,  r e  have 
rece ived  no response  o r  s t a t u s  update on our  mld-May r e q u e s t  f o r  a r u l e  change 
Consequently, we are concerned wzth a p l a n  t h a t  may r e l y  on an assumption t h a t  
t h e  Appointing Author l ty  w l l l  choose t o  t a k e  t h l s  up because it 1s t h e  r l g h t  
th lng  t o  d o .  

. The Prosecu t ion  has  acknowledged t h a t  i t  i s  no t  s u r e  whether che 
r e p r e s e n t a t ~ o n  l s s u e s  should  be addressed by t h e  m l l ~ t a r y  c o m l s s i o n  o r  t h e  
Appolntlng Author l ty .  We b e l l e v e  t h a t  Concession, a long wl th  t h e  arguments 
conta ined i n  our  Reply b r l e f ,  should be enough t o  r e t u r n  the  ma t t e r  t o  the  
commission. 

Regardless  of how you choose t o  handle t h l s ,  though, l t  must b e  c l ea r  what 
a u t h o r l t y  rs responsible f o r  dec ld lng  M r .  a 1  Bah lu l ' s  r e p r e s e n t a t l o n  i s s u e s .  
Allowing them t o  p o s s l b l y  langulsh  i n  a gray a r e a  between the m l l l t a r y  
commlsslan and the  Appointlng Authorr ty  i s  unacceptable .  
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LCDR Sundel 

Detalled Defense Counsel 

From: Pete Brownback Lmallto:abnmj@cfl.rr .corn] 
Sent: Wednesday, October 13, 2004 15:45 
To 'Hodges, Kelrh' ; S u n d e l ,  Phlllp, LCDR, DoD 

LCDR Sundel, 

1. If the Appolntlng Authority makes a ruling. there rlll be no need 
for an lnterlocutory questlon. 

2. If the Appalntlng Authority does not make a rullng, the Issue wlll 
be presented to the Comm~sslon for decision. 

3 -  I da not, at t h ~ s  tme, lntend to send the matter as an 
lnterlocutory questlon to the Appolnt~ng Author~ty prlor to the Commlss~on 
actlng upon the matter. 

4 .  I am, however, qulte wlll~ng to lrsten ro any input from the 
parties. 

COL Brownback ----- Or~qlnal Messaqe ----- 
From: Sundel, Phllip, LCDR, DoD OGC 

; 'Hodges, Kelth' 
CC:I-~ ; Bridges, Mark, MAJ. 

DoD OGC ; Gunn, Will, Col, DoD OGC : 

Sent: Wednesday, October 13, 2004 11:16 ?.M 
Sublecc: RE: Defense Reply Brlef-- Representatlan (US v .  a1 Bahlull 

Is your lntent still to submlt thls as a "cerrlfled incerlacutory 
questlon" as you xndlcated durlng the 26 Avgust 2004 hearing? 

V/r 
LCDR Sundel 
Deta~led Defense Counsel 

----- Orlglnal Message----- 
From: Pete Brawnback 1-1 
Sent: Wednesday, October 13, 2004 10:47 
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TO: s u n d e l ,  Phillp, LCDR, DoD OGC: 'Hodges, 
Kelth' 

Sublect: Re: Defense Reply Brief-- Representation (US v. a1 Bahlul) 

Thank you for the reply. 

Mr. Hodges wlll inventory thls motion as one pendlng before the AA 
- with a note that lt is one the Comlss~an may ultxmately have to resolve. 

COL Brownback 

; Sundel. Phlllp, 
LCDR, EQD W C  ; 'Hedges, Keith' 

Brldges, Mark, 

Sent: Wednesday. October 13, 2004 10:30 AM 
Sub2ect: RE: Defense Reply BrleE-- Representation (US v .  a1 Bahlull 

COL Gunn sent a memo to the AA on 23 Sep 04 raislng the issue that 
the Accused 1 s  belng denled partlcxpatlon in t h ~ s  Commlsslon. The AA in a 
responsive memo of 30 Sep 04 sald the Accused was not belng denied the abllity 
to pastrcrpate and that he uould take the matter under advisement. 

In response to Mr. Hodge's questions - my answer 1s that I don't 
know. 

... ----- Orlglnal Message----- 
From: Pete Brownback (-1 
Sent: Wednesday, October 13, 2004 09:51 
To. Sundel, Philip, LCDR, DoD OGC; 

'~odq?~, ye1rr.O 

S~bzerr. RE: Jsfense Reply 3rlef-- Reprssentd:loc (US n .  a l  9ahl~l. 
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1.  I t  does  noc appear t o  me t h a t  Mr. Hodges was s o l l c l t = n g  any 
l l t l g a t l o n  by emal l .  H l s  ques t lon  was: 

Is t h i s  i s s u e  l n  t h e  Presiding Offices's (Commlsslon members) "box", 
o r  1 s  this m a t t e r  wa l t lng  r e s o l u t i o n  by t h e  Appolntmg Authority? 

On m a t t e r s  such a s  t h l s ,  M r .  Hodges 1s authorized t o  a c t  on my 
b e h a l f .  I F  you have a l e g a l  reason no t  t o  answer a q u e s t l o n  he p r e s e n t s  t o  you, 
t e l l  h m  t h e  l e g a l  r eason .  If  you ' r e  n o t  happy wl th  hls response ,  t e l l  me about 
lt. 

2 Please  answer M r .  Hedges' ques t ion  so t h a t  he  can c o n t ~ n u e  t o  
geL t h e s e  motlons l n  o rde r .  Constructing and d e c o n f i l c t l n g  t h e  motlons 
inventories Lor t h e s e  cases  1s n o t  an  easy  t a s k  and v ~ l l  b e n e f i t  a l l  . 

COL Brownback 

----- O r i g l n a l  Message ----- 
From: 1-1 
TO: Sundel, P h l l l p ,  LCDR, DoD OGC i 'Hodges, K e ~ t n '  ; ' P e t e  

Brownback' 

Sen t .  Fr lday,  October 08, 2 0 0 4  1:22 PM 
Sub jec t :  RE: Defense Reply Br le f - -  Representation (US u. a1 

Bahlul )  

The Prosecution 13 prepared t o  d l s c u s s  t h e s e  l s s u e s  on the  
r e c o r d .  We a r e  opposed t o  l i t l g a t l n g  t h l s  I s s u e  v l a  e m a l l .  Whlle we agree  vxth  
t h e  Defense p o s l t ~ o n  c h a t  t h e  r l g h t  t o  p ro  se r e p r e s e n t a t ~ o n  1 s  recognized l n  
o t h e r  forums, ~t appears  we have l o s t  s i g h t  o f  t h e  f a c t  t h a t  c u r r e n t  d e t a l l e d  
m ~ l l t a r y  de fense  counsel  do a t  t h i s  p o l n t  l n  t lme  r e p r e s e n t  the  Accused and 
should  con t lnue  t o  do s o  mt l l  r e l ~ e v e d  by competent authority. 
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From: Sundel, Pblll~, LCDR. DoD OGC 
Sent: Friday, octobir 00, 2004 11:54 
To' 'Hodges, Kelth'; Pete Brornback 

OGC; Swann, Robert, COL, 
Subiect: RE: Defense Reply Brlef-- Representation (US v a1 

Bahlul I 

Yle belleve that the full mll~tary commlsslon must rule on the 
legallty of regulations that preclude an accused from representing hlmself or 
being represented by a foreign aEtorney. We belleve that untll the mllltarq 
commLsslon rules the matter may not properly be certlfled as an interiocutoiy 
question. 

v/r 
LCDR Sundel 
Detailed Defense Counsel 

----- Original Message----- 
From: Hodges, Kelth 1-1 
Sent: Frlday, October 00, 2004 11.42 

Subject. RE: Defense Reply Brlef-- Representation (US v. a1 
Bahlul) 

Let me be sure I know where we are on thls issue. 

Is this Issue ln the Presldlng Officer's (Commlsslon members) 
"box", or 1s this matter waiting resolur~on by the Appointing Authorrty? 

I appreciate that counsel could submlt a matter to the PO 
after AA actlon, or perhaps along wlth lt, but I lust want to know where re are 
on the pro se questlan so I know who 1 s  golng to answer the mall. 

Thank you 

Kexth Hodges ----- Orlglnal Message----- 
From: Sundel. Phll~p. LCDR, DoD OGC 

[mallto sundelp@dodgc.osd mil] 
Sent; Frldav, October 08, 2004 11:24 AM - .  
TO: 'Pete Brownback' 

Hemlngway, Thomas, BG, DoD OGC: 

Cpt., DoD OGC; 
Kelth'; Swann, Robert, COL, DoD OGC 
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Bahlu l )  
Sub3ect:  Defense Reply Brlef--  Representation (US v a 1  

At tached p l e a s e  f r n d  our  Reply and cop les  of t h e  s ~ x  
a t t a c h e d  documents. 

V / r  
LCDR Sundel 
De ta l l ed  Defense Counsel ~- ~ . ~ ----- O r l g l n a l  Message----- 

~rom.1-I 
S e n t :  Frrday,  October 01,  2004 1 6  59 
To: Brownback, Peter 

OGC; Br ldges ,  Mark, HAJ, DoD OGC 
Sublect :  RL BAHLUL - PROSECUTION PRO SE RESPONSE 

Attached is t h e  Prosecuclon response  t o  t h e  defense  
memorandum of law r e  pro s e  r e p r e s e n t a r i o n ,  wl th  t h r e e  a t t achment s .  

Prosecutor ,  OfElce of M l l l t a r y  Commlsslons 

PO 102 (a1 Bahlul) 
Page 62 of 114 



~ati. Monday, October 18, 2004 2:09 FM 

Message 

United States of America v. A1 Bahlul 

1. Detalled defense counsel will brlef the lssue of self-representation by Mr. 
A1 Bahlul to the Commission, using the procedures established in POM 4-2. The 
defense brief may conslst of brrefs and other matters already frled vith the 
Appolntrng Authority on thls issue. If so, a cover document meetlng the 
formatting requirements of POM 4-2 wlll accompany all the matters the defense 
wlshes the Comisslon to consider. (Counsel will not presume that matters 
previously sent to the Presiding Officer as courtesy coples are before the 
Commrssion.) The mitial brief wlll be sent prlor to 1700 hours, 22 October 
2004. The response and reply wlll follow in accordance wlth POM 4-2. The 
prosecutlon may provide as its response any matters that may have f~led w ~ t h  the 
Appo~ntlng Authorlty, In the same fashion as provlded above for the defense. 
Any questrons about this flllng requ~rement should be forwarded to Mr. Hodges 
immediately. 

2. In addltlon to the flllngs required by paragraph 1 above, detalled defense 
counsel and the prosecutlon will address the questlons and issues luted in 
paragraph 4 below in a separate fllmg. The questlons and i5sues llsted wlll be 
addressed in thls separate flllng, even lf counsel belleve chat the matter3 have 
been previously addressed. The style of the fillng wlll be ln accordance u x t h  
POM 4-2 u ~ t h  the sublect: Answers to Presiding Officer's Questions on the Issue 
of Self-Representation. Other than that, the fll~ng does not have to be In any 
part~cular fonnat. Each of the questions or lssues lrsted below, however, will 
be in a separate paragraph or sectlon - head-noted by the questlon or lssue 
belng addressed. Detarled defense counsel and the prosecutlon ulll flle and 
present thelr views not later than 1200 hours, 25 October 2004 to the Presld~ng 
OEf~cer and the Assistant only. When both flllngs are recerved, the Assrstant 
will ensure that each counsel has the flling of opposmg counsel, and counsel 
wlll be permitted to reply to the flllngs. Any questlons about thls Erllng 
requ~rement should be forwarded to Mr. Hodges medrately. 
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3. Notwithstanding that the inltlal f~llngs wlll be sent simultaneously to the 
Presldlng offlcer beEore belng served on opposmg counsel, counsel are 
encouraged to consult with each other in them lnltlal flllngs to see if both 
agree to the answer. For example, if counsel For both sldes agree that a certaln 
procedure would meet the requirements of law, counsel may cause the~r initla1 
fillngs to reflect such an agreement. Any questions about mak~ng iolnt flllngs 
should be forwarded to Mr. Hodges lmmedlately. 

4. Issues and questions to be addressed. 

a.  A candld consideration of the evldence and a statement by counsel 
consernlng whether they believe any closed sesslons or presentation of protected 
~nformatlon will be necessary. Part of the answer to t h ~ s  issue wlll be an 
expllclr statement that a closed session or presentation of protected 
~nformatlon 1s. ~s not, or may be requlred. 

b. The procedural problem lnvolved m havlng the Com~sslon determine the 
issue of self-representatlon when the Cormnlsslon has not been sub3ect to volr 
dlre on behalf of Mr. A1 Bahlul. (That is, For the Comlsslon to declde a 
questlon of fact or law, the Commlsslon has to be establlshed. Assume that for 
the Comlsslon to be establlshed lt should be sublect to voir dlre and a 
dec~slon on challenges. Who wlll represent Mr. A1 Bahlul in thls process when 
the quesrion presented to the Commlsslon is who is representing hm?l 

c. Should the hppolntmg Authorlty conslder the challenges made in US v. 
Hamdan and US v .  H i c k s  as reflectlng the challenges of any competent counsel and 
use them for US v. A1 Bahlul? Addltlonally, assumlng that members orlglnally 
appointed to slt on the defendant's trial were challenged and removed ln the 
cases of Hamdan and Hicks, are those members requlred to be available for volr 
dlre in US v. aL Bahul? 

d. Is self-representation requlred in order to provlde Mr. A1 Bahul a 
full and falr trlal, and the authority that requlres hllowlng the defendant ta 
represent hlnself notulthstandlng the current state of Commission Law? 

e. Are current detalled defense counsel permltted or required to argue 
the issue of self-representatLon to the Comm~sslon, glven Mr. A1 Bahlul's 
expressed deslre that he does not wlsh detalled counsel ro represent hlm? 

f. If detalled defense counsel are permltted or requlred to represent the 
defendant on the llmlted lasue of whether self-representatxon shall be allowed, 
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and detalled defense coun5el believe that self-representation 1s not in the 
defendant's best interests, can or should detalled defense counsel argue in 
favor of self-representation? 

g. If detailed defense counsel are permitted or requlred to represent the 
defendant on the l~mlted lssue of whether self-representation shall be allored, 
and detalled defense counsel belleve that self-representatlon would deprzve the 
defendant of a full and falr trlal, can or should detalled defense counsel argue 
ln favor of self-representation? 

h. Assuming that Mr. A 1  Bahlul is allowed to represent. hmself, what 
procedures mlght be used if there is a closed session from whlch the defendant 
1s excluded and at whlch evldence 1s presented to the Commission that the 
Commission mxght consider? The answer co thls rssue wlll not be lmited to only 
an assertion there should be no closed sessrons. 

1. Assumlnq that Mr. R1 Bahlul is allowed to represent h~mself, how would 
stand-by counsel be appointed and how they would communicate wlth Mr. A1 Bahlul7 

, Assuming that Mr. A1 Bahlul is allowed to represenr hlmself, how would 
the Issues of access to evldence be handled' 

k Assumlnq that Mr. A1 Bahlul IS allowed to represent hlmself, 1s there 
any requirement that those matters to which the defense 1s entitled under 
Comm~ss~on Law - less claselfled or protected information - must be translated 
~ n t o  the defendant's language' 

1. Assuming that Mr. A1 Bahlul is allowed to represent hlmself, 1s there 
any requirement that the accused be allowed access to that rnformatlon or those 
sesslons that he would not have access to were he being represented by detalled 
defense counsel under the current state of Comlsslon Law? 

m. Assumlng that Mr. A1 Bahlul is allowed to represent hmself, what are 
rhe consequences of, possible uses of, and ablllty of the Commlsslon to constder 
any and all statements made by Mr. A1 Bahlul, whlle representing hlmself at 
tunes when Mr. a1 Bahul 1s not a wltness? 

n. Assum~ng that Mr. A1 Bahlul is allowed to represent hlmself, the 
methods by whlch Mr. A1 Bahlul would be able to control hls notes and other 
worklnq documents glven hls current status and secur~ty precautrons taken wlth 
detamees? 
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0 Any other problem5 or lssues which mlgh t  arlse from allowing Mr. A1 
Bahlul to represent hlmself. 

Peter E. Brownback 111 

COL, JA 

Presiding Officer 
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) DETAILED DEFENSE 
UNITED STATES OF AMERICA ) COUNSEL'S ANSWERS 

) TO PRESIDING 
v. ) OFFICER'S QUESTIONS 

) ON THE ISSUE OF 
) SELF-FEPRESENTATION 

ALI HAMZA AHMAD SULAYMAN AL BAHLUL ) 
) 22 October 2004 

1. Pursuant to direction of the Presiding Officer oE 18 October 2004, detailed defense 
counsel provide the following responses to the questions presented. 

2. Letters correspond to that proceeding each question posed in the 18 October message: 

a A candid consideratron of the evrdence and a sratement by counsel concerning 
whether they believe any closcdsessronr or presentat~on ofprotected 1>2/Ormution will be 
necessary. Part of the a m e r  to thrs rssue will be an explzer~ statement lhat u closed 
ressron orpresenlatron ofprolecled mformation is, is not, or may be requrred 

It is our understanding that detalled defense counsel have not yet recelved all of the 
evidence in this case. Additionally, we have not interviewed any potential w~tnesses, 
have not begun a prebial investigation, and do no1 know what evidence the Prosecution 
intends to present at kial. Further, defense counsel have no way oipred~cating what tnal 
evidence will ultimately be considered "pmkcted," and what if any "protected 
information" will be limited to closed sessions Consequently, at this stage it  is 
unpossible for counsel to know whether any closed sessions will be requ~red. 

b Theproced~raZproblem involved in h z n g  the Commrssron determine the iss~te of 
sey-representatran when the Commissron hnr not been subject to voir drre on behnljof 
Mr A1 Bahlul Fat is, for the Comrnusion to decrde a quesrron of fact or law, the 
Commission has to be estabbshed Assume khatfor the Commission to be ertabllshed rr 
should be subjecr to vorr dire and a decrsion on challenges. Who wrll represenf Mr A1 
Bahlul in this process when the questronpresentedlo the Comrnrssron is who IS 

representing him?) 

A regularly constituted court providing fimdamental due process is structured so as to 
glve it competence to address preliminary questions such as an accused's rlght to self- 
representation or representahon by counsel of h ~ s  own choice. Mr. al Bahlul's military 
commission must address hls right Lo represent himself or be represented by counsel of 
his choosing before it can proceed with any other matters, including voir dire and 
challenges. Whether military commiss~ons have been stmctured in a way to allow Mr al 
Bahlul's to do so is a matter that may no1 be answered until long after the commission 
proceedings have been compleled. 
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c Should the Appointing Auihority conslder the challenges made in US v Hamdan and 
US v. Hrcks as rejlecl~ng the challenges of any competent counsel and use them for US v 
A1 Bahlul7 Aditronally, asmmrng [hat members origrnally appornted ro sit on the 
defendant's rnal were challenged andremoved in the cases ofHnlndarl andHrckr, are 
those members requrred lo be available fir vorr dzre m US v. aL Bahul? 

The Appointing Authority has already acted on this issue. 

d Is sey-representatwn required In order 60pr0vrde Mr A1 Bahul afuIl and fnrr nral, 
and the authority that requrres allowing the defendant to represent himse[f 
notwrthsrandtng the current sfare of Commission Law? 

Yes, self-representat~on and representation by counsel of one's choosing are fundamental 
rights recognized in both domestic and international law as being essenfal parts of a fair 
criminal proceeding Any military comm~ssion rule, instmction, or order to the contrary 
must be considered invalid and unenforceable as it would require a process which, by 
definition, would vlolate due process and the President's mandate that military 
commissions be full and fan. Funher discussion of this matter can be found in the 
Memorandum of Law filed by detalled defense counsel on 2 September and 21 October 
2004, and the Reply brief filed on 8 October 2004 

e. Are current derailed defense counselpermirtedor requrred to argue the rssue ofself- 
representation ro the Commission. given Mr A1 Bahlul's expressed desire lhat he does 
not wish detarled counsel to represent him? 

Current detailed defense counsel are in a very difficult posil~on with respect to whal 
actions they may take on Mr. a1 Bahlul's behalf. While counsel are detailed to represent 
Mr. al Bahlul, they have never been accepted by hun as his representative. Mr. al Bahlul 
has both instructed counsel and staled In open court that counsel are to take no actions on 
his behalf. Under applicable rules of professional responsibility, counsel would appear to 
be precluded from arguing he issue of seli-representation on Mr. a1 Bahlul's behalf. 

At the same time, there appears to be no mechanism For counsel to argue an issue to the 
military commission in any capacity other than as reprcsenlatives of an accused. 

Fmnally, however, Mr. al Bahlul has been dented the means to effectrvely address this 
matter himself. Mr. al Bahlul has no access to legal or research marenal. Further, the 
majority of orders, inshuchons, and rules relevant to military cornmisslon have not been 
translated into Arabic, nor have any of the numerous documents and electronic massages 
that have been generated on various substantive aspects of milltary commiss~ons 
Finally, Mr al Bahlul has not been kept apprised oEany discussions or developments that 
have occur~ed since the 26 August 2004 hearing, and expressions of concern voiced both 
by detailed defense counsel and the Chief Defense Counsel that Mr. a1 Bahlul has been 
unfairly frozen out of miliwy commission matters have resulted only in assurances by 
the Appointing Authority thal everything is fine, and that he would continue to monitor 
the situation. 
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f gdetailed defense counsel me permined or required to represent the defendant on the 
lrmited issue of whether sev-representarion shall be a l l a v e ~  and detarled defense 
come1  belleve that self-rpresentarion is not in the de&ndunt's best interests, cam or 
should detailed defense counsel argue infhvor ofself-representation? 

Mr. a1 Bahlul has a iundamcntal right to represent himseli if he so chooses. As the 
Unltcd States Supreme Court recognized m Fmetta v Calrfomra, the questLon is not 
whether others think that sex-representation is the right cho~ce, only whether an accused 
whishes to exercise that right 

g. Ijdelarled defeme w m e l  are permitted or requrred to represent the defendant on the 
hn~ited Issue ofwhether self-representarron shall be allowed, and delaileddefense 
counsel believe rhal self-representatron would deprnre the defendant ofajiill and forr 
mal, can or should derailed defense counsel argue rnfmor of self-representatzon7 

The rlght of self-representation and the right to fundamental due process in a full and fair 
proceed~ng are not interchangeable, and they cannot be mutually cxclus~ve. IfMr. a1 
Bahlul's choice to exercise his right to represent himself means that he will be denied a 
f a r  proceeding then the military commission process must be changed. Mr al Bahlul 
cannot be denied one fundamental right because the structure of mihtary commiss~ons 
would then result m the den~al of another fundamental right. 

h Assumrng thai Mr. A1 Bahlul IS allowed to represenl hrmselj; whatprocedures mighr 
be used ifthere ts a closed sessronfrom whrch the defendawi is excluded and a1 whzch 
evidence ispresented ro the Cotnmission shar the Commrssron mrght conszder? The 
answer ro this issue wrll not be 11mited to only an asserlron there should be no closed 
sessrons 

Fundamental due process as well as domestic and international notions of fairness require 
that MI, al Bahlul be present and allowed to represent himself during all proceedings, 
particularly those invblving the presentahon of evidence. Mr. a l  ~ a h l u l  chooses t o  
exercise h ~ s  right to represent hnnselE, thus no one is available to act on h ~ s  behalf m 
e~ther open or closed sessions. While sessions Erom which the media and general publ~c 
are excluded are permissible, there can be no sessions from which Mr, al Bahlul 1s 
excluded. 

i Assuming that Mr A1 Bahlid is allowed to represerrr hsmseg how would stand-by 
counsel be appornred and how they would communzcale with Mr AI Bahlul7 

While there is presently no mechanism in place for !.he appointment of standby counsel, 
presumably rhe Appointing Authority, the General Counsel of the Dcpamnent of 
Defense, or the Secretary oCDefense would creale a mechanism if the mi11 Lary 
commission duected such an appoinhnenl. Standby counsel could communicale wlth 
Mr. al Bahlul via the same interpreters and dumg similar face-to-face meetings as have 
prev~ously been utilized. 
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j. Assummg t h ~  Mr. A1 Bahlul u allowedto represent hrmsex how would the usues of 
access to evidence be handled? 

Mr al  Bahlul must be allowed access lo evidence. It would presumably be the 
tesponsibillty of JTF-GTMO to creak the mechanism for his reviewing, storing and 
handling such evidence in a way that does not inlerfere with his ability to represent 
himself. 

k Arsumrng that Mr A1 Bahlul IS allowed to represent hrmselj; is there any requiremenr 
that those matters to whrch the defense rs entrtled under Commissron Luw - less classrfied 
orprotected information - must be haniloted Into the defendont's language? 

Pursuant to MCO No. 1 MI a1 Bahlul is ent~tled to have the proceedings and any 
documentary evidence translated into Arabic. In order to provide him a fair trial, Mr al 
Bahlul is also enlitled to have translated into Arabic any other matters necessary to allow 
him to represent himself. 

1. Assumrng t h a ~  Mr. Al Bahlui u allowed to represent hunseK IS there ony requirement 
t h t  the accwed be allowed access to that rnformation or those sessrons that he would 
not have access to were he being represented by detailed defense counsel under the 
current stare ofCommiFsion Law? 

In order to provide a fau process that comports with fundamental due process, Mr. a1 
Bahlul musl be allowed access to any mfomation necessary to allow hlm to represent 
himself. He must also be allowed to be present during any rnilttary commission 
proceeding. 

m Assuming that Mr A1 Bahlul rs allowed to represent hrmsell; what me the 
comequences oJ possible uses oJ and ab~lrp of the Commission to consider any and all 
statements made by Mr A1 Bahlul, whtle representzng himselfat times when Mr. a1 Bahul 
as not a witness? 

Since Mr. a1 Bahlul wil[ not be testifying under oath while representing himself, nolhmg 
he says while doing so should be admissible as evidence against him. 

n Assuming that Mr A1 Bahlul is allowed to represent h~mseK the methods by byvh~ch 
Mr. A1 Balilul would be able to control hrs notes andother working documents given his 
current status and secwrfyprecautions raken with detainees, 

The methods by which Mr a1 Bahlul w11l be allowed to control h ~ s  notes and other 
w o h g  documents must be determined by JTFGTMO and implemented in such a way 
as to not interfere with his abil~ty to represent himself. 

o Any otherproblems or issues whrch tn~ght arisefrom allowrng Mr. A1 Bahlul lo 

represent hrmse[f: 

PO 102  (a1 Bahlul) 
P a g e  70 of 114  



Detailed defense counsel have no thoughts on other issues that might arise from 
recognulug Mr. a1 Bahlul's right to represent himself. 

Is1 
Philip Sundel 
LCDR IAGC, USN 
Detailed Defense Counsel 

Id 
Mark A. Bridges 
MAJ, JA, USA 
Assstant Detailed Defense Counsel 
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UNITED STATES OF AMERICA 
) MEMORANDUM OF LAW: 
) 
) RIGHT TO SELF- 

v. ) REPRESENTATION; 
) RIGHT TO CHOICE OF 
) COUNSEL 

ALL HAMZA AHMAD SULAYMAN AL BAHLUL ) 
1 22 October 2004 

I Timelmess. 

This pleading is being filed wirhin the limeline established by the Pres~ding 
Officer. 

2 Relief S o u a t  

Mr a1 Bahlul wishes to represent himself If he is denied that righr, MI, a1 Bahlul 
desires to be represented by a Yemeni attorney of his own choosing. Mr. a1 Bahlul does 
not w ~ s h  to be represented by detailed defense counsel. 

a During counsel's inlt~al meehngs with Mr. a1 Bahlul in Apnl7004, he stated 
that he did not want detailed defense counsel to represent him. 

b Instead, he stated that he intended to represent himself before the commission 

c. Consistent with Mr a1 Bahlul's wishes, on 20 Apr112004 detailed defense 
counsel requested that the Chief Defense Counsel approve a request to withdraw as 
detailed defense counsel 

d. The Chlef Defense Counsel denied the request ta wlthdraw on 26 April 2004 

e. Specifically, the Chief Defense Counsel found that MCO No. 1 and MCI No. 4 
required detailed defense counsel to represent the accused despite the accused's w~shes 

f The most relevant provision cited by the Chief Defense Counsel states that 
detailed defense counsel "shall so serve notwithstanding any Intention expressed by the 
Accused to represent himseW." MCI No 4, para 3D(2). 

g See also MCO No. 1, pan. 4C(4)("Thc Accused must he represented at all 
relevant times by Detailed Deiense Counsel.") 
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h. After out request to w~thdraw was denied by the Chief Defense Counsel, 
detailed defense counsel submitted a request to the Secretary of Defense, General 
Counsel of Ule D e p m e n t  of Dcfense, and Appointing Authoriry to modify or 
supplement the rules Eor commissions to allow for withdrawal of detailed defense counsel 
and recognize the rlght of self-representalion. Sce attached memorandum, dated 11 May 
2004, entitled "Requesr for Modification of M~litary Commission Rules lo Recognize the 
Right of Self-Rcpresenlarion. Unrled Slates v at Bahlul"). 

J. The Secrelary of Defense, General Counscl, and the Appo~nting Authority have 
not responded to this request. 

j Before the mil~tary comm~ssion on 26 August 2004, Mr. a1 Bahlul stated that he 
wished to represent himself. Transcript of 26 August 2004 Comm~ss~on Hearing 
(Transcript) at 6, 7, 11, 15, 16, 18. 

k. Mr. al Bahlut wen1 on to state that rf he u prohibited from representing himself 
he desires to be represented by a Yemeni attorney of his own choosing Transcr~pt at 10, 
18-19. 

I Fmally, Mr. a1 Bahlul made clear that he did not wish to be represented by 
deta~led defense counsel, and that he did not accept the services of detailed defense 
counsel. Transcript at 11, 16, 17. 19. 

A. An Accused h a  a Fundamental Right to Represent Himself Before a Mil~tary 
Commission. 

Blnding treaty law, procedural rules for comparable lnternat~onal tnbunals for the 
prosecufion ofwar crimes, and United States dornesllc law all establish an accused's 
fundamental right to represent himself, and the concurrent r~ght to refuse the services of 
appo~nted defense counsel. This recognized right of self-representation "assures the 
accused of the right to participate in his or her defense, including duechng the defense, 
rejecting appointed counsel, and conducting his or her o m  defense under certain 
circumstances " M. Cherif Bassiouni, Human Rightr in the Context ofcrrminal Justice 
Ident~fymng International Procedural Protecfions and Equivalent Protections in National 
Constrt~~fzons, 3 Duke J. Comp & Int'l L. 235,283 (Spring 1993). Not smce the Star 
Chamber of 16th and 17th century England, has defense counsel been forced upon an 
unwilling accused Farella v Calrfornro, 422 U S. 806, 821 (1975) 

The International Covenant on Civil and Pol~tical Rights (ICCPR), the Amencan 
Convention on Human Rights (AMCHR), and the Conventton for the ProLection of 
Human R~ghts and Fundamental Freedoms (CPHRFF) all recognize an accused's right to 
represent himself in criminal proceedings ' ICCPR. Article 14(3)(d), AMCHR, Artlcle 

I Tbe Uruted States has railtied the ICCPR (hHp-Ilww unhchr chlpdflrcport pdO The AMCAR and 
CPHRFF arc c~ted as cv~dcncc of cuslornary inlcrnatlonai law. 
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8(2)(d), CPHRFF, Arlicle 6(3)(c); Bassiouni at 283. Representative of these three 
treatles I S  the ICCPR's mandate that "in the determinuion of any criminal charge against 
hlrn, eveyone shall be entitled . to defend himself m person or through legal assistance 
of his own choosing." ICCPR, Article 14(3)(d). The plaln language of this provision 
establishes an accused's nght to represent himself. 

The nght of self-representation is enforced by the h t h  of the current international 
tribunaIs established to prosecute violalions of the law ofwar. The International 
Criminal Tribunal for the Fonner Yugoslav~a (ICTY) and the International Criminal 
Tribunal for Rwanda (ICTR) both allow for self-representation before the tribunal 
Statute of the ICTY, Article 21(4)(d); S t a ~ e  of the ICTR, Article 20(4)(d). 

It is worth noting that the World War I1 international military tribunals also 
recognized the right of self-representation The rules of procedure governing the 
Nurernberg military tribunals provided that "a defendant shall have the right to conduct 
his own defense.'" Similarly, the tribunal for the Far East recognized an accused's nght 
to forgo represenration by counsel except where the Tribunal believed that appomtment 
of counsel was 'heccssary to provide for a Fair trial." 

The mtemationally recognized right of self-representation in crirn~nal proceedings 
1s consistent wtth Unlted States domestic law. The Sixth Amendment of the Uniled 
Stales Constitution, as well as English and Colonial jurisprudence, support the r1gh1 of 
self-representation. In Farelto v Calrjorn~o, the Supreme Court found that "forcrng a 
lawyer upon an unwilling defendant is contrary to his basic right to defend himself if he 
truly wants to do so." 422 U.S. a1 807. In surveying the long history of English criminal 
jurisprudence, the Supreme Court concluded that only one tribunal "adopted a practice of 
forcing counsel upon an unwilling defendant in a criminal proceeding" - the Star 
Chamber. Id at 821 The S t a ~  Chamber which was ofUmixed executive and judicial 
character" and "spec~alued m trying 'political' offenses . . has for centuries symbolized 
disregard of basic indiv~dual rights." Id 

Soon after the disestablishment of the Star Chamberlhe right of self- 
representatlon was again formally recognized in Engl~sh law: 

The 1695 [Treason Act] . . provided for court appoinhncnt of counsel, 
but only ifrhe accusedso desired Thus, as new rrghts developed, the 
accused retamed his established right 'to make what statements he liked.' 
The right to counsel was viewed as guaranteeing a choice between 
representatlon by counsel and the traditional practice of self- 
representallon. . . At no polnt In this process of refonn in England was 
counsel ever forced upon the defendant. The common-law mle . has 

Rulc Xd). N m b e r g  Tnal Proceedings Vol 1 Rules of Procedure (Nurembcrg Proceedings): Rulc 7(a), 
Ruler of Roccdurc Adoptcd by Mil~tuy Tnbunal 1 in he. Trial of the Medical Case (Mcdcal Case); Rule 
7(a), Urnform Rules of Roccdurc, Milimy T'ribunals, Nuranberg. Rwlscd w 8 January I946 (Uniform 
Rules) (htp 1lvnw yalc eddaweb/svalon/~rnW~mt hUo#mler) 
' Amclc 9(c), Chatter of the Intematlonal Military T n i a l  For thc Far East (Far East Trtbunal) 
(hrrpJ/www yalc eduilawwcbiavalodmtfcchh~) 
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cvidenlly always been that 'no person charged with a criminal offence can 
have counsel forced upon him against his will.' 

Fmertn, 422 U.S. at 825-26 (foomotes and internal citahons omitted) 

This common law approach continued m Colonlal Amelica, where "the insistence 
upon a right of self-representation was, if anything, more fervent lhan in England."  id^ at 
826. 

This is not to say that the Colonies were slow to recognize the value of 
counsel in cnminal cases. . . At the same tlme, however. the basic right 
of self-represenlltion was never queslioned. We have Found no Instance 
where a colonial court requimd a defendant in a criminal case to accept as 
h ~ s  representative an unwanted lawycr Indeed, even where counsel was 
permitted, the general practice continued to be self-representation 

Id at 827-28 (footnote omitted). 

Further, there can be no legitimacy to a view thal counsel can be forced upon an 
unwilling defendant Tor the defendant's own good- 

It 1s unden~able that III most cnminal prosecuhons defendants could bener 
defend with counsel's guidance than by their own unskilled efforts. But 
where the defendant will not voluntarily accept represenlation by counsel, 
the potential advantage oCa lawyer's trainmg and experience can be 
realized. if at all, only imperEectly. To force a lawyer on a defendant can 
only lead him to believe that the law contrives agaulst him. . . The right 
ta defend is personal . . . It is the defendant, therefore, who must be free 
personally to decide whether in his parhcu[ar case counsel is to his 
advantage And although he may conduct his own defense ultimately to 
his own d e m e n t ,  his choice must be honored out of 'that respect for the 
indiv~dual which is the lifeblood of the law ' 

Farefla? 422 U S, at 834 (internal citation omitted) 

Finally, rules of professional responsibility governing attorneys' conduct also 
recogn~ze an individual's right to self-representation In discussing the formation of a 
cl~ent-ammey relationship, one commentm observes "The client-lawyer relationship 
ordinar~ly is aconsensual one. A client ordinarily should not he forced to put important 
legal marters into the hands of another or accept unwanted legal services." Restatement 
3dof the Lau G o w r n ~ n g h y e r s ,  American Law Institute (2000), 514. Similarly, 
5 1,16(a)(3) of the American Bar Association's Model Rules oiProfess~onal 
Responsibil~ty, which exists in each of the Service's rules oiprofessional responsib~lity, 
"recognizes the long-established principle that a client has a nearly absolute nght to 
discharge a lawyer." The Law of Lmvyenng, Hazard & Hodes, Aspen Law & Bus~ness 
2003 (3d ed ), 20-9. 
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Treaties, procedures of international tribunals, Anglo-American common law, 
current domestic law, and rules of professional respons~bil~ty are unanimous In 
recognizing a criminal accused's r~ght to self-representation. The only contrary 
provlsjons are those found in the procedural rules contained in the orders and instructions 
des~gned lo implement the Pres~dent's Military Order establishing the military 
commissions. 

B. An Accused has a Fundamental Right to Counsel of His Own Choosing 
Before a Mil~tary Commission 

The Intemarional Covenant on Civil and Political Rlghts (ICCPR), the American 
Convention on Human Rights (AMCHR), and the Convention for the Protection of 
Human Rights and Fundamental Freedoms (CPHRFF) all recognize an accused's right to 
be represented by counsel of h ~ s  own choosing. ICCPR, Article 14(3)(b) and (d), 
A M C m  Artlcle 8(2)(d); CPHRFF. dele 6(3)(c). The plain language of these 
provisions unequivocally establish such a right. 

Further, the right to counsel of choice is enforced by [he both of the current 
international tribunals established to prosecute violations of the law of war. The 
Intemanonal Crlmmal Tribunal for the Former Yugoslavia (ICTY) and the lnkmational 
Criminal Tribunal for Rwanda (ICTR) bolh allow for representalion by counsel of one's 
own choosing before the tribunal. Statute of the ICTY, Article 21(4)(d); Stalute of the 
l a  Article 20(4)(d). 

Historically, the Nuremburg military tribunals also recognized the right of an 
accused to be represented by counsel his own selecllon, with two ofthe tribunals 
requiring only that "such counsel @] a person qualified under existing regufations to 
conduct cases before the courts of defendant's country, or [be] specially authorized by the 
~r~bunal.'* Interestingly, ihe military u~bunal for lhe Far East and one of the Nuremberg 
tribunals imposed no limirations on an accused's cho~ce of counsel, althou h the former 
d ~ d  provide for "disapproval of such counsel at any time by the Tribunal." B 

The internahonally recognized right of self-representation in crimlnal proceedings 
is cnnsistent with United States domestic law The Sixth Amendment of the Unlled 
States Constitution supports the nght lo counsel of choice; over seventy years ago the 
Supreme Court wote  "it is hardly necessary lo say that, the right to counsel being 
conceded, a defendant should be afforded a fair opportunity to secure counsel oE his own 
choice " Powell v Alabama, 287 U S. 45, 53 (1932). While this right is not absolute, its 
"essential aim . . . is to guarantee an effective advocate for each criminal defendanl." 
FVheor v UnrfedStates, 486 U.S. 153, 159 (1988). 

The right of a criminal accused to be represented by counsel of his own choosmg 
is widely recognued in intemalional and domestic law as being an essential part of h e  

' Rulc 7(a), hfdicnl Cue, Rulc 7(a), Unsform Rules, now 2, d a  
' Article 9(c). Far East Tribunal; Rulc Z(d). N u m k r g  Procccdmgs, noLc 3, m f ~ a  
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nght Lo present a defense. The decision as to who qualifies as an e f k h v e  advocate for a 
foreign national charged with war crimes before a military commission is an individual 
one which should be permitted each accused. Rules govem~ng military commiss~ons that 
limit an accused's choice of counsel based solely on the counsel's nahonality 
irnperrnisslbly infiinge on the right to present a defense, and thus are Inconsistent with 
the law. 

C. The Military Commission Must Respect an Accused's Right to Self- 
Representation and Choice of Counsel. 

Treaties, signed by the Executive and ratified by the Senate, are biding law 
U.S. Constitution, Article VI, Clause 2 ("Treat~es made, or which shall be made, under 
the authority of the United States, shall be the Supreme Law ofthe Land"). The ICCPR 
has been signed and ratified by the United States Furthermore, the President has ordered 
executive deparhnents and agencies lo "fully respect and implement its obligations under 
the inlemational human rights treat~es to which [the United Stales] is a party, including 
the ICCPR." Executive Order 13,107, Sechon l(a), 61 Fed-Reg. 68,991 (1998) The 
Executive Order provides that "all executive departments and agencies . . . including 
boards and commissions . . shall perform such funchons so as lo respect and implement 
those obligations fully." Execuhve Order 13,107, Secbon 2(a) 

The commission is also h u n d  by customary intemat~onal law. Customary 
intemahonal law is developed by the practice o i  states and "crystallizes when there is 
'evidence of a general practice accepted as law "' Yoram Dinstem, T~IE CONDUCT OF 
HOSTIL~TIES UNDER THE LAW OF INTERNATIONAL ARMED CONFLICT 5 (Cambridge 
University Press 2004) The United Slates considers itself bound by customary 
intemahonal law in implemenling its law of war obligations. Department of Defense 
Directive W D D )  Number 5 100.77, DoD Law of War Program, Dec. 9.1998, para 3.1 
("The law of war encompasses all international law for the conduct of hostlbties bmding 
on the United States or its Individual citizens, including treaties and international 
agreements to which the United States is a party, and applicable customary internatlonal 
law."); DODD Number 2310.1, DoD Program for Enemy Prisoners of War (EPOW) and 
Other Detainees, Aug 18, 1994, para. 3.1 ("The U.S. Military Services shall comply with 
the principles, spirit, and intent or the international law of war, both customary and 
coditied, to include the Geneva Conventions.'?, Field Manual 27-10, The Law of Land 
Warfare, Ju[y 1956, Chapter 1, Section I, para 4 (the law of war is derived from both 
treaties and customary law). 

Finally, Aaicle 21, Uniform Code of Military Justice, which the President cites as 
authority for the military commiss~ons, recognizes that jurisdiction for military 
commissions derives from thc law of war. 10 U.S.C. Section 821 burisdiction for 
milltary commissions derives fiom offenses that "by the law of war may be tried by 
mihtary cornmission"); see also Manual for Courts-Marhal, Part I, para. 1 (international 
law. which includes the law of war, is a source of military jur~sdlction). Just as the 
jurisd~cnon ofm~litary commissions are bounded by the law of war, so the procedures 
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followed by military commissions must comply with the law of war, whether it be 
codified or customary 

'The ICCPR, AMCHR, CPHRFF, ICTY and ICTR rules, and Unit& States 
domestlc law establish that self-representat~on and counsel of one's chooslng are 
recogneed as rights that must be afforded as part of one's ahil~ty to present a defense. 
Additional Protocol I lo the Geneva Conventions prov~dcs that a court trying an accused 
for law of war violations "shall afford the accused before and during hls trial all 
necessary rights and means of defence." Geneva Conveolions (1949), Addibonal 
Protocol I, Article 75, para. 4(a). The United States considers Article 75 of Additional 
Protocol I to be applicable customary international law. William H. Taft, IV, The Law of 
Armed Conpzr Afer 9/11: Some Sabent Feasures, 28 YaIe J Int'l L. 319,322 (Summer 
2003)("[the United States] regard[s] the provisions of Arhcle 75 as an articulation of 
safeguards to which all persons In the hands of an enemy are entitled ") 

The military commission is bound by trealies, ~ntemational agreements, and 
c u s t o m q  international law, all of whlch recognize an accused's right to self- 
representation and cholce of counsel. Any provisions in the President's Milltap Order, 
or the Milltap Commiss~on Orders and Instructions, that conflict with those rights are 
unlawFul. 

5. Attached Flles 

a Memorandum, dated 11 May 2004, "Request for Modification of Military 
Commission Rules to Recognize the Right of Self-Representation, UnifedStates v a1 
Bahlul." 

6.  Oral argument. 

Counsel take no position on whether oral argument 1s requued. 

7. h e a l  authoritv 

a. M. Cherif Bassiouni, Human Rights m the Contexr oJCnmrnal Justree 
Identibing Internatronal Procedwal Protections andEqurvalent Prolectrons in National 
Construrons, 3 Duke I. Comp. & Int'l L. 235,283 (Spring 1993) 

b Fmetta v Calgornia, 422 US .  806,821 (1975) 
c. International Covenant on Ciwl and Political Rights 

(hnp.//wwwl .umn.ed~umanrts/instree/ainstlsl .htm) 
d. American Convention on Human Rights 

(hQ://wwwl umn.cdu/h~manrtslin~etlainstlsI.htm) 
e. Convention for the Protection of Human Rights and Fundamenlal Freedoms 

(http //wwwl .umn.ed~umdinstree/ainsLlsl . h h )  
f. Statute of the International Criminal Tnbunal for the Former Yugoslav~a 

@ Q  Ytwww 1.umn eduihumanrtslinstreeia~nstls I .htm) 
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g. Statute of the International Criminal Tribunal for Rwanda 
(http lhvwwl .umn.ed~umann~imstree/ainstlsl .htm) 

h. Nuremberg Tnal Procbcdlngs Rules of Procedure 
@~p:lhww.yale.eduilaweb/avdon/imt/imles) 

i. Rules of Procedure Adopted by Military Tnbunal I m the Trial of the Mcdical 
Case (h t~ . / /ww.yale  ed~awweblavalodimt~im~.hm#mles) 

j. Uniform Rules of Procedure, M~litary Tribunals, Nuremberg 
(http.//www.yale.edu/lawwcb/avalon/imt/l hbnffrules) 

k. Restatemend 3d oflhe Law Governmg Lawyers, American Law Institute (2000) 
1. f ie  Law ooflmyering. Hazard & Hodes, Aspen Law & Business 2003 (3d ed.) 
m. Powell v Alabama, 287 U.S.  45,53 (1932) 
n. Wheal v. UnrtedStates, 486 U S. 153, 159 (1988) 
o. U.S Constitution 
p. Executive Order 13,107,61 Fed.Reg. 68,991 (1998) 

(h~p:I/~r~~.arch~ves.gov/federal~regtsterIe~ecut1ve~order5/e~ec~t~ve~0rder~~h~1) 
q. Yoram Dinstein. THE CONDUCTOF HOSTILITIES UNDERTHE LAW OF 

I i w E r w ~ n o ~ ~ ~  ARMED CONFLICT 5 (Cambridge University Press 2004) 
r. Department olDefcnse Dtrective Number 5100.77 

@~p~/I~~w.dti~.rniVWh~ldue~tivc~f) 
s. Department of Defense Directive Number 2310.1 

(http:1/www.dtic.rn1Ywhsldirectivesf) 
I. F~eld Manual 27-10. The Law of Land Warfare, July 1956 

Olnp:l/www.usspaarmy.miV) 
u. Article 21. UCMJ. 10 U S.C. Sechon 821 
v Manual for Cow-Martial 
w Geneva Conventions (1949), Additional Protocol I 

(hap-Nwwwl m n . e d u / h ~ l u 1 s ~ e / a i n s t l s l  htm) 
x. W~lliam H. T a  N, The Law ofArmed Conflicr Afier 911 1 Some Suiient 

Fearures, 28 Yale J. Int'l L. 3 19,322 (Summer 2003) @~p://w~w.ihlresearch.org/~hV) 

Is1 
Philip Sunde[ 
LCDR, JAGC, USN 
Detailed Defense Counsel 

Isl 
Mark A. Bridges 
MAJ. JA, USA 
Assistant Detailed Defense Counsel 
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UNITEDSTATES 1 
) ANSWERS TO THE PRESIDING 

v. ) OFFICER'S QUESTIONS ON THE ISSUE 
) OF SELF-REPRESENTATION 

ALI HAMZA SULEIMAN AL BAHLUL ) 
) 
) October 25, 2004 

The following is the Prosecution's responses to the Presid~ng Officer's questions concerning 
self-representation 

a. A und id  consideration ofthe evidence and a statement by counsel concerning 
whelher they believe any closed sessions or  presentation oTprotected information will be 
necessary. Part orthe answer to this issne will be an explicit statement that a closed session 
or  presentation or protected information is, is not, or may he required. 

In our proposed Protective Order, the Accused IS entitled to see FOUO and Law 
Enforcement Sensitive information that is considered protected mformation. We intend to 
introduce a lot of this rorm of protected information, but ~t should not create any issues with 
respect to the Accused's access and preparation 

Depending on the Accused's theory of the case, the Rosecution may inhoduce a limited 
amount of classified (and thereby protected dormation) in either the case in chief or in rebuttal. 
The Accused would not be entitled to see unsanitized versions of this information. 

b. The procedural problem involved in having the Commission determine the issue 
olself-representation when the Commission has uoi been subject to voir dire on behall01 
Mr. A1 Bahlul. @hat is, for the Commission to decide rl question of fact or  law, the 
Commission has to be established. Assume that for the Commission to he established it 
should be subject to voir dire and a decision on challenges. Who will represent Mr. Al 
Bablul in this process when the question presented to ihe Commission is who is 
representing  him?^ 

LCDR Sundel and Major Bridges are the counsel delailed to th~s Commission Until 
relieved by competent authority, they are to wnhnue to represent the Accused to mclude dunng 
any voir dire. They have previously asked to be relieved by competent authority (Chief Defense 
Counsel), and that request was denied 

To ensure that eth~cs issues are no1 problematic, the Presiding Officer and or Commission 
as a whole should order that LCDR Sundel and Major Bridges represent the Accused through 
voir due and other preliminary matters This 1s conslstenl with Navy JAGINST 5803.18 Rulc 
L.I6(c) which states that "when ordered to do so by a tribunal or other competenl authority, a 
covered attorney shall contlnue represenlalion notw~thsranding good cause for terminating the 
representation." This is consislent with the ABA Model Rules. 
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Our situation is unique as the Commission as a whole is the finder of fact and law. In a 
traditional situalion, h e  Accused 1s represenled by detailed counsel dunng the colloquy used to 
dctermme if the accused qualifies for self-representation. This colloquy is normally only 
conducted in the presence of the judge. 

The Prosecution believes that Detailed DeEense Counsel should represenlthe Accused 
during voir dire and through rhe colloquy. At that point, the Commiss~on can decide if they 
desue to certify this issue as an interlocutory quest~on. If they decide not lo. then current 
Commission Law prevails and the Accused is not enlitled to represenl himself. If thc question 1s 
cmified as an interlocutory question, and if rules are amended to permit self-representation, the 
Accused should he provided the opportunity to conduct additional voir dire in h ~ s  capacity as a 
prose dciendant. 

It is noteworthy that "the light to self-representalion complements the right to counsel 
and is not meant as a substitute thereof." M. ChenfBass~ouni, Human Rights in the Context oE 
Crimlnal Justice: Identibine lntcmational Protections and Equivalent Protections in National 
Constiixtions. 3 Duke J Comp. & Int'l L. 235,283 (1993) 

c Should the Appointing Antbori4y consider the challenges made in US v. Ramdan 
and US v. Hicks as reflecting tb r  challenga of any competent counsel and use them lor US 
v. A1 Bablul? Additionally, assuming that members originaUy appointed lo sit on the 
defendant's trial were challenged and removed in the cases of Hamdrn and Hicks, are 
those member3 required to be available for voir dire in US v. al Bahlul? 

This issues appears either moot or at a minimum not yet ripe for discussion. The 
Appointing Authority has already mted his position that "o8cial orders appointing replacement 
commission members for the cases of .  United States v. al Bahlul will be issued a1 a future 
date " We desire lo reserve comment until these official orders are issued. 

d. Is sell-representation required in order to provide Mr. A1 Bahlnl a full and fair 
trial, and the authority that requires allowing the dehndant  to represent himself 
notwithstanding the current state 01Commission Law? 

The Prosecution's position 1s that current Commission Law does not pcnnit self- 
representation. The sole basis for certifying this as an inlerlocutory issue is (he requirement that 
a full and h i r  nial be provided. Based upon the case law identified in the submissions of both 
the Prosecution and the Defense, there appears lo be no precedent for denying the opportunity lo 
represent oneselC(where standby wunsel are also appo~nted), and therefore we believe sclf- 
represenlation is necessary for a full and fair trial unless and until the Accused forfeits this 

e Are current detailed defense counsel permilled or  required to argue the issue 01 
selr-representation to the Commission, given Mr. Al Bahlul's expressed desire that he docs 
not wish detailed counsel to represent hrm? 
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Yes As previously diicusszd, these detailed counsel are to represent the Accused unlil 
relieved by an appropriate aulhoriry. Even ~n cases where pro se representation is permitted, the 
detailed counsel remam on the case until the colloquy is conducted where the accused 
demonstrates !hat he is capable of selfrepresentation. 

As it is the Prosecution's posrtlon that a colloquy should also be conducted, the Accused 
will be provided an opportunity to put on the record his posilion as to whether he desues to 
engage in self-representation and this will be part ofwhat is forwarded lo the Appoinling 
Author~ly should il be certified. 

The discussion oEMcKaskle v. Wieeins below demonstrates the actlve role that a standby 
counsel can engage in even aganst the wishes of the accused. More on polnt is the case of 
Prosecutor v. Seseli Case No. IT-03-67-PT, Decision on Prosecuuon's Motion for Order 
Appolnthg Counsel, (ICTY Order of May 9,2003) In this casc, the Trial Chamber held that 
things are examined on a case by case basis and that even in the casc of an accused desir~ng no 
assistance and wantmg to proceed pro se (accused was a qualified lawyer), it was appropriate to 
assign counsel in the inlerest of justice. Id. at para 20 Permlning counsel to represent such an 
accused in some capaclly may be necessary for a "fair trial which is not only a fundamental r~ght 
of the accused, but also a fundamental interest of the Tribunal related to its own legi~imzy " 
a t  para 21. Similarly, Detailed Defense Counsel in this case should zealously represent this 
Accused unless the Accused is permitted to engage m some f o m  of self-representabon Absent 
this requirement, the Prosecution contends that a full and fair trial for the Accused may be 
jeopardized 

f Ildetailed defense counsel are permitted or  rqui red  to represent ibe delendant 
on the limited issue of whether sell-represenlation shall be allowed, and detailed derense 
counsel believe that self-representation is not in the delendant's best interests, can or  
sbonM detailed dekose counsel argue in favor orself-representation? 

Until t h ~ s  lssue is formally resolved eitherthrough a Commission decision, or the 
certification of an ~nterlocutory question, the Detailed Defense counsel should argue For self- 
representation on the Accused's behalf. Examining ABA Defense Counsel Standard 4-5 2, while 
not specifically mennoned, the desire to engage m self-representation appears to be the type of 
decision that belongs to the Accused and is not a strategic or taclical decision that belongs to 
counsel. Furthennore Rule 12(c)of the Rules of Professional Responsibility staler, that a 
"covered attorney shall fol[ow the client's well-loformed and lawful decisions concerning case 
objectives, choice olconnsel, forum, pleas, whether to testify. and settlements. 

g. Ildetailed defense counsel are permitted or  required to represent the defendant 
on the limited issue ofwhether sell-renresentatiou shall be allowed. and detailed defense ~~ -.. ~ ~ ~ 

counsel believe that self-representahon would deprive the delcndani ofa  1uU and fair trial, 
can or  shonld detailed defense counsel argue in favor of self-representation? 

The hypothetical is not the situation at hand. Delailed Defense Counsel have been filing 
correspondence for months stating that they believe the Accused is entitled lo represent himself. 
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It is recommended that the Cornmiss~on should not exceed the scope ofthe quesnon witti regard 
to these particular facts in resolving tlus issue. 

h. Assuming i h d  Mr. AL Bahlul is allowed to represent himself, what procedures 
might be used if there is a closed session from which lhe defendant is exdudcd and a t  which 
evidence is presented to the Commission that the Commission might consider? The answer 
to this issue will not be limited to only an assertion there should be no closed sessions. 

At the outsel, the Accused musl be lold that there may be closed sessions involving 
classified information and that he will not be able to be present at these sessions. Absent an 
affirmative understanding and aclcnowledgement of this condition, the Accused should not be 
permitted to represent himself. Furthermore, he should be reminded of his decision to engage in 
self-representation and rts impact each time we golng into a protected session where the Accused 
c m o l  be present. 

While not directly apphcable, under the Classltied Informahon Procedures Act (CIPA), 
courl sessions involving classified information are routinely held outside the presence of the 
accused. 18 U S.C. app. 3 (1980); Unired States v. bin Laden. 2001 U.S. D ~ s t  Lexis 719 
(S.D.N.Y. 2001). In the bin Laden case the defendants were not given security clearances and 
were denied access to the relevant classified infomation in the case 

Standby counsel in thls case sbould be required to represent the Accused's interests a1 
any closed session where the Accused is not present Part of this representation should Include 
advocating for redacted or sanlrized versions of the classified documents that can then be 
provided to the Accused. To lhe extent not requiring Ule disclosure of clasified UIfom~hon, the 
Accused should also be involved in this process. In bin Laden, a defendant argued that his Sixth 
Amendment right was violated bmause his attorneys could not effectively confront the evidence 
against hlm without his input @. The court held that mere speculation on this ~ssue would not 
override the compelling intercsl to protect clarsified information. Id. The Prosecution can state 
in good faith that it does not lotend to introduce more thau a few pages of classified information 
against the Accused, and depending on the Accused's strategy, there may be no need to 
introduce any classified information. 

The Moussaoui case demonskates that such closed sessions can be held with the absence 
of a pro se defendant who is not being cooperative with his standby counsel. In the context of an 
a1 Qaida member charged with a conspnacy to comm~t acts of terrorjsm transcending national 
boundaries, it was held that the interest of the Unlted Slates in protecting nahonal security 
information outweighed the pro se accused's deslre to review the information Un~ted States v 
Moussaoui. 2002 U.S. Dist. Lexis 16530 (E.D. Va. August 23,2002) 

i Assuming that Mr. Al Bahlul is allowed to represent himsell, how would stand-by 
counsel be appointed and how would they communicate with Mr. Al Bahlul? 

The Commission could rule that standby counsel are requ~red and could order the Chief 
DeEense Counsel to appoinl standby counsel. Tbe Commission 1s permitted great discretion in 
defming the role of standby counsel. A starting point would be to ask the Accused how he 

PO 102 (a1 Bahlul) 
Page 83 of 114 



prefers to communicate with standby counsel Regardless, standby counsel would need to be 
present at all stages in the proceedings and available to perfom any and all Functions the 
Commission deems appropriate for a full and fair bial mindful of the fact that the Accused be 
permitted to represent himself both in fact and in appearance 

The M~litaty Commission is un~que in having the enhre panel as finders of fact and law 
Throughout any commission trial, they wdl be exposed to a variety of evidence they would not 
ordinarily see and arguments they would not ordinarily hear if solely finders of fact While it is 
true that the greater role of standby counsel is at times justified because they perform actions 
outside the presence of the jury, the Commission system is bullt around experienced, proven 
officers who must be entrusted to maintain the perspective that the Accused is making his own 
trial decis~ons. Furthermore, the Supreme Court has ruled that a calegorical bar on participation 
by standby counsel m Ihe presence of the jury 1s unnecessary. McKaskle v. Wiee~ns. 465 U.S. 
168,181 (1984) 

In McKaskle. standby counsel were qu~le active as they 6equently expressed their views 
to the judge, made motions, dlctated proposed strategies mto the record, and registered 
objecrions to the prosecutdon's evidence. Id atlK0. There were even open disagreements 
between the accused and his standby counsel. Id at 181. However, the trial judge cautiously 
and coneclly was quick to opine that any conflicts between the tactical calls of the accused and 
standby counsel would be resolved in favor of the accused. Id. 

In McKaskle, the Supreme C o d  saw a more active role for standby counsel as needed 
for a just trial. The Court specifically reversed the judgment of a lower court that had held thal 
"standby counsel IS to be seen and not heard" and that his "presence is there for advisory 
purposes only, to be used or not used as the defendant sees tit." Id. at 173 

The Supreme Court specifically said that there 1s no iniimgement of pro se rlghts when 
standby counsel assists in: (1) helping to overcome routine procedural or evideotiary obstacles; 
(2) assisling in the introduction of evidence; (3) helping to object to e v i d e n ~  the accused clearly 
does not want admitted, and (4) ensuring the accused complies with basic courtroom protocol 
and procedure. Id. at 183. What is clear is that the accused's lack of desire for standby counsel 
is not a "free pass" for standby counsel to abandon playing an important and s~gnificant role in 
the trial. 

The Seseli Trial Chamber has provided excellent guidance on the role of standby counsel 
that should be the Commission's staithg point in defining this role. It includes requiring standby 
counsel to, 

(I) assist the accused in pretrial preparahon when requested by the accused; 

(2) assist the accused in presentation of the trial case when the accused requests; 

(3) receive copies of all court fil~ngs and discovery; 

(4) be present in the courtroom for all proceedings; 
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( 5 )  be acrively engaged in substantive preparat~on ofthe case, 

(6) address the Court when requested by the accused or Trial Chamber, 

(7) offer adv~ce or suggestions to the accused when they see fit; 

(8) question protected or sensitive wilnesses when so ordered; and 

(9) rake over representat~on if accused forfeits ability to proceed pro sc, 

J -  Assuming that Mr. Al Bahlul is allwed to represent himscll, how would the issues 
01 access 10 evidence be handled? 

The majority of the evidence is FOUO or Law Enforcement sensit~ve and the A~ccuscd is 
entitled to see th~s evidence. If it is classified, the Standby counsel would have to view it on the 
Accused's bchalE, and consistent with the Accused's interests. they could represent Lhe Accused 
in a quest to obtain declassified sanrtized verstons of the cv~dcncc. 

k. Assuming that Mr. Al Bahlul is allowed lo represent himself, is thcre my 
requirement that those matters to which the defense is entitled under Commission Law - 
less classified or protected information - must be translated into the defendant's language? 

The Accused should ma~ntain the relationship he has with his current transtator and this 
translator should be available to either read or trmlate documents for the Accused as the 
Accused deems necessary for hlm to adequately represent himself There is no independenl 
burden on Lhe Prosecution lo translate every document 

I. Assuming that Mr. Al Bahlul is allowed to represent himscll, is there any 
requirement tbat the accused be allowed access to tbat information or  those sessions that he 
would not have acccss to were he being represented by detailed defense counsel under the 
current state OC Commission Law? 

No. Consistent with Moussaoul and other cases, one does not gel access to classified 
evidence or evidence he is othenvise not entitled to see simply because he engages in self- 
representalion As the case law holds. so long as the Accused is informed up h n t  of the 
lunitations he will experience should he deslre lo pursue self-representation. it is completely 
permissible to have standby counsel represent his interests with respect to this evidence 

m. Assuming that Mr. Al Bablul is allowed to repnseut himself, what a n  the 
consequences of, possible uses of, and ability of the Commission to consider any and all 
statements made by Mr. Al Bahlul, while representing himsell at times when Mr.,al Bahlul 
is not a witness? 
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The standard for admissib~lity is does the evldence have probative value to a reasonable 
person. If in the course olengaglng m self-representation the Accused says something lhat has 
probative value to a reasonable person in relation to this case, it qual~fies as admissible evidence 
Just as the Accued has previously made admissible incriminating statement., on the record, hls 
self-representation does alter his status and provide him greater protec~ion. 

n. Assuming that Mr. Al Bahlnl is allowed to represent himsclI, the methods by 
which Mr. A1 Bahlnl would be able to control his notes and other working documents given 
his currtnt status and security precautions taken with ddainecs? 

At the time of this filing, I have not resolved lhis lssuc with GTMO personnel. We 
will continue lo pursue an answer. 

o Any other problems or  issues which might arise Crom allowing Mr. A1 Bahlul lo 
represent himscllC 

Nor aware of any at this time 

m 
Commander, JAGC. U.S. Naw 
Prosecutor 
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THE DDUTY SECRETARY OF DEFENSE 

WASUINGTOH. D.C. 20301 

DEC 1 0 ZW4 

MEMORANDUM FOR GFPlEUI, COUNSEL OFTHE D E P A R m  OF 
DEFENSE 

m m G  AUTK0Rn-Y EY)R MILITAKY 
COMMISSIONS 

W A L  ADVISOR TO THE APPOIMWG AUTHOIUTY 
FOR MILlTARY COMMISSlONS 

CHIEF PROSECUTOR FOR M I ~ I ~ A R Y  COMMISSIONS 
CIUW DEFENSE COUNSEL FQR MIUTARY 

COMMISSIONS 

SUB1ECT: Roqucsr of D a d  D d e e  Counsel lo Modify Milihry Commission 
Rulcs to Rccofizc Right of Self-Rcprexnutioo 

I have reviewed the vtachod q u e s t  by Lieurennl Commaadcr Philip Sun@ 
Umted States Navy and Mojo~ Mark Bridgcs. United States Army. Defew Counsel f& 
Mr. Ali Hamza AJlmed Sulimrn al Bahlul, that Smcory Rmasfeld change Military 
Cononission Ordcr No. I ,  to allow forself-rcpmmfltion by pcrsom brought before a 
mililary commission. I am n&g this rcqust without Ujng d o n .  This 
Mcmonndum shall serve as guidance for similar rcqucsb in thc fuolrc. 

Following the issuuux of a h o n  to B e l i  (RIB) mcmmdum by the 
Pmsidcnt, all qucstiom concerning thc Milirsry Commkioo process, its rule and issues 
applicable to a given case shall bc .ddresscd to md &ded by Ihc Appointing Auhrity. 
Mcr a referral of chuges and detailing of a h i d i n g  Oflim to a case all que~uons 
shall be addresrcdfrrst to dre Residing Offim unless apm~csr specifically set forth in 
any commission rule povidcs ohawice. 
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BRIEF OF MILITARY ATTORNEYS DETAILED 
TO REPRESENT ALI HAMZA AHMAD SULAYMAN 
AL BAFlLUL BEFORE A MILITAHY COMMISSION 
AS AMICUS CURIAE IN SUPPORT OF PETITIONER 

INTEREST OF THE AMICUS CURL4E ' 
Lieutenant Commander Ph111p Sundel and Major Mark A. 

Bridges are mil~tary couosel detailed to represent Ali Hamza 
Ahmad Sulaymao a1 Bahlul, a detainee at Guantanamo Bay, 

' This brief is filed rvllh h c  consent of all pames. No counsel for a 
parry in this c m  authored iha brief in xvhalc or in parl and no person 
or entity other chan the omrcus mlde P moncIary conlnbution lo i t  Ftllng 
d prinllng costs werc pud by the Officc ofthe Chicf Defense Counsel. 
Officc of Mlllrary Commisr~ans 
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Ultimately, the prosec~rlion agreed that an accused tr~ed 
before a military commission musl be afforded the nght to 
represent hunself? Subsequent lo that concession the Ap- 
pointing Authority for Mil~tary Commissions continued all 
proceedings in the case, pending appolnbnent of new com- 
mission members. While MI, al Bahlul's request to represent 
h~rnself was never acted on by lhe rn~litary comrn~ssion, d is 
likely that il will be honored once comm~ss~on procecd~ngs 
resume. 

SUMMARY OF ARGUMENT 

There is no question Inore fundamental to a criminal pro- 
ceeding than the question of who will wpresent the defendant. 
The answer to thal question will shape the course of the 
proceeding. There is no right more fundamental than the 
right of a defendvlt lo choose lo represent himself. Domestic 
and international law recognize that right as being an indis- 
pensable element oE a F a i ~  crirnmal process Am~cus anbci- 
pates thal Mr. al Bahlul's request to represent himself before 
his mi l ihy  cotnmiss~on will be granted soon after h ~ s  com- 
mission procdings resume. 

Along wlth recognizing thc fundamental right of self- 
representation, however, military commissions must also be 
tquired to recognize the related nght of an accused to bc 
present at his own trial and to confront the wihlesses aga~nst 
him. Orherwise. the power lhat presently ems& to involuntar- 
ily exclude Mr, a1 Bahlul from closed sessions of hls tnal will 
render his ri&t of self-representation meaningless. Since 
the right of conhntation inevitably impacts the right of 
self-representatton, it is appropriate for thc CourI lo grant 
Peiitioner's request for a wit of cerliorari prior to judgmenl 

' Dep't of Defmst. Pmseclnion Response m Defense M e m o  lor 
Sclf-Reprcscnlahon and Rght Lo Cholcc oI  Coumcl, Unded Slates v a1 
BaAIul, ovmlable at hQ.liwwdc~mselinkmiUncwsiOCaO04Id20041 
006pm pdf (vis~lcd Dec. 21.2004). 
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4 
to address the District Court's recognition of the right of 
confronration. 

The right of self representahon is integrally bound up with 
the second question presented in this case, that the "military 
commission . . . lacks jurisdiction and is improperly consti- 
tuted because it . . violates the Uniform Code of Mi11tai-y 
Justice and other federal guarantees." As the decision below 
recognized, a defendant's right to be present and to confront 
the witnesses against h i  a fundamental. The military com- 
mission abridges this fmdamental rlght, assertmg that the 
presence of counsel alone is enough. The view that a militay 
commtssion is not bound by the longstanding right oE 
confrontation, and that the President has the raw power to 
abridge these rights, cannot be correct. Judge Robertson 
disagreed on this specific question, fmding that a defendant 
cannot be excluded from the courtroom Should this Court 
a f f i  Judge Robertson's decision it w l l  necessarily end the 
uncertamty around the right to self-representalion in the com- 
mission. This Court should grant certiorari before judgmenl 
lo resolve this matter, which impacts not onIy Harridan, but 
Bahlul and every defendant who will face a commission 

More generally, the need for cerhorari before judgment has 
grown extreme because the Hamdan case has generated a 
cnsis of uncertainty m the wmmission process. Indeed, the 
two ather judges in the federal wuns who have militai-y 
commission cases before them have formally placed those 
cases in abatement pending the outcome of Pctitioncr's case. 
a1 Qosi v. Bush. Clv. No. 04-1937 (PLF) (D D.C. December 
17, 2004) (order), inza App. A; Hrcks v Bush, Ctv. No. 02- 
CV-0299 (CKK) (December 15, 1004)(otder), ~nfra App. B. 
The commissions are haltd, no one knows what the rules are, 
and the defendants languish waiimg, perhaps for years, for 
ullimate resolution of these weighty matters. Such uncertainty 
is bad for accused and counsel, bad for the commissions 
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S 
themselves, and bad for the interest in prompt and speedy 
justice. 

ARGUMENT 

I. THE RIGHT OF SELF-REPRESENTATION IS A 
FUNDAMENTAL TRIAL RIGHT APPLICABLE 
TO MILITARY COMMISSIONS. 

One oithe first matters addressed In any cnminal proceed- 
ing is the queshon of who will represent the defendant It is a 
decision that is central to the entire proceeding, and one 
which will affect all &I follows. The central nature of Ihls 
question is illustrated by the fact that the right of a defendant 
to choose to represent himself 1s universally recognized as a 
fundamental right in c h i n a 1  trials. As the Court concluded 
in Forena v Colfirn~a. 422 U S. 806 (1975). the right is 
unplicit in the Sixth Amendment of the United States 
Const~tution, and war long recognized m English and Colo- 
nial jurisprudence ar one OF the indispensable guarantees of a 
fair criminal justice system. 

The Court oplned in Fmerta that "forcing a lawyer upon an 
unwilling defendant is contrary to his bas~c right to defend 
himself if he t ~ l y  wmts to do so." 422 U.S at 817. In 
surveying the history of self-representation in English crimi- 
nal jurisprudence the Conrl concluded that only one hlbunal 
"adopted a praclice of forcing counsel upon an unwilling 
defendant in a criminal proceedingv-the Star Chamber. Id 
at 821. A proceeding of "mixed executive and judicial char- 
acter . . . . the Star Chamber has for centuries symbolized 
disregard of basic individual rights." Id 

Soon aPcer the disestablishment of the Slar Chamber the 
nght of self-representation was formally recognizd in Eng- 
lish law: 

The 1695 [Treason Act] . . provided for court appoint- 
ment of counscl, but only if the accused so desired 
Thus, as new rights developed, the accused retained his 
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establ~shed right 'to make what statements he liked.' The 
righl to counsel was v~ewed as guaranteeing a cho~ce 
between representation by counsel and the traditional 
practice of self-representahon, . . . At no point m this 
process of reform m England was counsel ever forced 
upon the defendant. The common-law mle . . . has 
evidently always been that 'no person charged with a 
criminal offence can have counsel forced upon him 
against his will.' 

Fareno, 422 U.S. at 825-26 (emphasis ~n original, footnotes 
and internal citations omitted). 

This common law approach continued m Colonial Amer- 
ica, where "the insistence upon a righl of self-representation 
was, if anything, more fervent than in England." Id nt 826 

T h ~ s  is not to say that the Colonies were slow to rccog- 
nizc the value of counsel in criminal cases . . At Ule 
same time, however, the basic right of self-representa- 
lion was never questioned. We have found no instance 
where a colonul court required a defendant in a criminal 
case to accept as his representative an unwanted lawyer. 
Indeed. even where counsel was permitted, the general 
practice continued to be self-represenfation 

Id at 827-28 (footnote omitted). 

The Court has even rejected me view that counsel can be 
forced upon an unailling defendant for the defendant's own 
good: 

It is undeniable fiat In most criminal prosecutions defen- 
dants could better defend with counsel's guidance than 
by thew own unskilled effotls But where the defendant 
wll  not voluntarily accept representation by counsel, the 
polenhal advantage of a lawyer's tralning and experience 
can be realize4 rf at all, only imperfectly To Force a 
lawyer on a defendant can only lead hun to believe that 
the law connives agmst hlm. . . The right lo defend 1s 
personal . . . IL is the defendant, therefore, who must be 
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hee personally to declde whether in his particular case 
counsel 1s to his advantage. And although he may 
conduct hts own defense ulhrnately to his own detri- 
ment, his choice must be honored out of 'that respect for 
the mdiv~dual wh~ch is the lifeblood of the law ' 

Furelto, 422 U S. at 834 (internal citation omitted). 

The right of self-represenlation is recognized as well in 
international tribunals. Both of the currently opcratmg ad hoc 
international tribunals for the prosecution of war cnmes 
provide for the right of self-representation. Statute of the 
Inlemalional Cnmiful Tribunal for the Former Yugoslavia 
(ICTY), art 21(4)(d), adopted at New York, May 25, 1993, 
S.C. Res 827, U.N. SCOR 48th Sess, 3217th mtg, at 1-2, 
U.N. Doc SIRES1827 (1993), reprinud in 32 I.L.M. 1159; 
Statute of the International Crim~nal Tribunal for Rwanda 
(ICTR), art. 20(4)(d), adopled at New York, Nov. 8, 1994. 
S.C. Res. 955, U.N. SCOR 49th Sess., 3453d mtg., U N .  
Doc. SIRES955 (1994), reprinted m 33 1.L.M 1598. The 
ICTY Appeals Chamber recently reaffirmed this fundamental 
right in holding that the nght of self-representation 1s "an 
indispensable cornerstone of juslice," and cited ForeIra in do- 
ing so. Mdosevrc v Prosecutor, Case No. IT-02-54-AR73.7, 
Decision on Interlocutory Appeal of the Trial Chamber's 
Dacision on the Assignment of Defense Counsel, Nov 1, 
2004. al para 11.' 

H~storic precedence also recognizes the right of self-repre- 
sentation. Rules of procedure governing the post-World War 
I1 Nuremberg military tribunals provided that "a defendant 
shall have the right Lo conduct his own defense."' Similarly, 

' Avorloble ol hnp Nwww un org/rc~/m~losevelappcaI1dco~sim-e/04 I I 
0l.hlm ( V I S ~ C ~  DCC 21,2004) 

' Rule xd), Rules of Procedure for the Tnal of lhc German Major War 
Cnmmals, (OcL 29, 1945), Rulc 7(a), Rules o f  Pracedurc Adopled by 
Mllilary Tribunal I ln the Trial oflhc Mcdlcal Case (MCdlcd Case); Rule 
7(a), VntCorm Rulcs or Procedure, Mluary Tribunals, Nurcmbcrg. Rc- 
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the war crimes tribunals held in the Pacific theater recognized 
an accused's nght to forgo representahon by counsel except 
where the Tr~bunal believed that appointment of counsel was 
"necessary to provide for a fair tnal "'' 

Subsequently, the right of self-representation was impllo 
itly guaranteed by the Geneva Conventions of 1949, formally 
adopting il as part of the law of armed conflict in h.ealies 
ratified by the United States. Common Artlcle 3 of the 
Geneva Conventions requires "regularly constituted court[s] 
aftbrding all the judicial guarantees which are rccomized as 
indispensable by civilized peoples" in Lrials for law of war 
violations or other criminal offenses during armed conflict. 
Geneva Convention Relative to the Treatment of Prlsontrs of 
War of August 12, 1949, 6 US.T. 3316, 74 U.N.T S. 135 
beemafter GPW]." Domestic law, including treaties of the 
United States, as well as customary mtemat~onal law help de- 
fine which judicial guarantees are "recognized as indispcnsa- 
blc by civilized peoples." 

The f i t  addiuonal protocol to the Geneva Convent~ons, 
which similarly provldes "minimum" guarantees for "persons 

vised to 8 January 1948 (UojCorm Rules), dorlable or http://www.yalc. 
cdWl~wwcblavalodmI/imt htmhdcs (ulsitd ed~ec 21.20W) 

ID Article 9(c), Chvter of ibe Inlernalional M~lc[ary Tribunal Tor Lhc 
Far EasL (Far EzEf Tribunal), ovotlabla ar h U p J l m . y d e  edullawwebl 
avalod~mtfech.hnn (vtritcd Dec 21.20W) 

" ~lthough Common Ar(lclc 3 is spec~fically addsessed lo "armed 
wnfltct not of an i~rcmabanal character," 11s protccrlons are wdely 
recognized rs a minimum duc proccrs guarantee in all armed conflicls. 
Prosrcurw v Todre, Caw No IT-94-I-A. ICTY, Trial Chamber, k s i o n  
of DcCeme Mollon on Jurisdiction, ~ u g  10, 1995, d para 67, crllng 
N~cwaguo v Unrfed Starer, 1986 I C 1. 4 (Menu Judgment oi 27 June 
198% avarloble ol hUpJlww un orgl~cty/~&idc2/d~1sion-d1008 
95 htm (vlsltcd W 20, 2004)("Lhc rules mnta~ncd in common Artlclc 3 
wnstrwtc a 'm~mmum yardsuck' applicable m both ~nlcmational and non- 
international armed cnnfllcti "). 
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who are in the power of a Party to the conflict." is another 
source for understanding the ~udicial  guarantees" protected 
by Common Article 3. Protocol Additional to the Geneva 
Conventions of August 12, 1949, and Relating to the Protec- 
uon of Victims of International Armed Conflicts, June 8, 
1977, art. 75, reprinted in 16 I.L.M. 1391 (1977) [hereinafter 
Protocol I]. Pursuant to Protowl I, persons may only be tried 
by "an impartial and regularly constituted wurt respecting the 
generally recogn~zed principles of reguIar judicial p rodure ,  
which Include . . all necessary rzghts and means of defeme." 
Protowl I, an. 75(4)(a) (emphas~s addcd).I2 

The minimum trial ria& which the United States is bound 
to afford are reiterated and further defined m human rights 
law such as the International Covenant on Clvil and PoI~tical 
Rights. G.A. res WOOA @XI), 21 U.N. GAOR Supp. (No. 
16) at 52, U.N. Doc Al6316 (1966), 999 U.N.T.S. 171, 
entered into force Mar. 23, 1976 plereinafter ICCPRl Not 
surprisingly, ihe ICCPR provides that a "minimum guaran- 
tee" that must be afforded "[iln the determinabon of any 
criminal charge," is the right of an accused 'Ya defend hlrnself 
m person" if he so chooses ICCPR, art. 14(3).13 

"~lrhough the Umted St&s h a  no1 nll f icd Prolocal I becaue of 
duagroement w t h  same or  its pmvis~ons, me United Slates considas 
Article 75 of Protocol I Lo bc appllczble customary ~ntcmarnonnl law. 
William H T& IV, The Lmv ofArmedConq7rcr Afir  9/11 Some Salient 
Features, 28 Yale J Wl L 319,322 (Summa2003)("[tbe Uruted Shies] 
regard[s] lhe provisions of Amclc 75 .u an vticulakion of safeguards lo 
wiuch all pcnons in the hands of an mcmy are cntrflcd 7 .  

I ,  The Executive brmch 1s bound to apply the provisions of the ICCPR 
md Common Arhcle 3, u informed by thc customary inlematronal law 
recogmzrd in Artlcle 75 of Proloml I, lo lomularing military commission 
proceduns, as both the ICCPR and GPW have bcen ralificd by the Un~ted 
Sl*. Thcu pmvlslons are the "supreme Law of the Land" U S CON ST^ 
art VI, 01. 2.  Thc Executive branch is not k c  to dlsrcgard these mndivmd- 
ual nghlr, regardless of whether (be treatis ars wnsidcrcd self-executing. 
Exec. Order No 13,107.63 Fed Reg. 68,991 (1998)(requrnng d l  "exccu- 

PO 102 (a1 Bahlul) 
Page 101 of 114 



10 

The right of self-representalion "assures the accused ofthe 
right to pan~cipale III his or her defense, includ~ng directing 
the defense, rejecting appointed counsel, and conducting hls 
or her own defense under certain circumstances." M Chcrif 
Bassiouni, Human Rights in the Contexl of Crimmnal Justice; 
Identrbmng Interndmonal Procedural Protectrons and Equiva- 
lent Protections in National Constrrutrons, 3 DUKE J .  COMP. 
& INT'L L 235,283 (Spring 1993) As even the prosecution 
has acknowledged the applicability of th~s  fundamental 
right,I4 it is anlicipated that Mr. al Bahlul's request lo repre- 
sent himself will be granted once h ~ s  mililary commiss~on 
proceedings recommence. 

II. AN ACCUSED'S RIGHT OF SELF-REPRE- 
SENTATION CAN BE RENDERED MEANJNG- 
LESS IF OTHER COMMISSION RULES ARE 
ALLOWED TO DENY HIM THE RIGHT TO BE 
PRESENT AT TRIAL AND TO CONFRONT 
THE WITNESSES AGAINST HIM. 

An accused's right of self-representation can be effectively 
gutted by procdures resblcting his right to confronl the 
witnesses against him and to be present at trial. Military 
comrniss~ons would allow just such a gutting, in the fonn of 
rules that permit an accused to be excluded from the court- 
room during m y  proceeding and for a broad and loosely 
defined array of reasons 

Both the Presiding Officer of an individual mil~tary com- 
mission and the Appointing Authority rcspansible for all 
mil~tary commissions may close the proceedings any time one 

rive departments and agencies . . ~ncludlng boards and cammissions 
. ta resped and lmplcmcnl [mlmationll human righh obllgalions. 

~ncluding the ICCPR] fully "), J O ~ A N  J PAUSI. IN~~~NATIONALLAW AS 
LAW OF UNITED  STATE^ 79 (2d ed ZW3X'Ulc Pwldcnt must fatlh- 
fully execulc an othcwise nawsclF~.~ecuting tIcaty ") 

" Nolc 7, supra. 
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of them believes that it is justified for "the protection of 
infonnatlon chsslfied or classifiable U, information protected 
by law or rule 6om unauthorized disclosure; the physical 
safety of parhcipants in Commission proceedings, lnclud 
ing prospective wihesses; intelligence and law enforcement 
sources. rnelhods, or actwties; and other national secu 
rity interests" Military Commission Order Number 1, para. 
6B(3) fiereafter MCO No. 11, 32 C F.R. 8 9.6@). l h s  
sweeping authority to close the proceedings may include 
exclusion of the accused from the courtroom Id .  

The power is not limited to hear~ngs involving the dis- 
cussion of preliminary matters such as discovery or the 
admissibility of evidence. Rather, 11 extends to any proceed- 
ing, and has already been shown to include voir drre. 
Ha& v Rumsfee 2004 U.S D~st. LEXlS 22724 at *12, 
14 @.D C. November 8,2004). 

Excluding an accused 6om essenl~al proceedings would 
effeot~vely deny apro  se accused his right of self-represcnta- 
lion Further, forcing counsel representation on a pro se 
accused for the limited purpose of representing h ~ m  during 
closed sessions, as the prosecution In Mr. al Bahlul's mllita~y 
commission has suggested: 1s no substitute. Firs6 while 
detailed military deEense counsel 1s pem~tted to rerna~n in the 
courtroom at  all tlmes, he is prohib~ted born disclosing any 
information presented during a closed session to an accused 
that has bcen excluded from the proceeding. MCO No. 1, 
para. 6B(3). 

'I Dcp'l of Dcrenx, Answn ro Presrding Offificcr's Qualtons on Ule 
Issue of Sclf.Represcntatian, para. h UnrrcdStaIm v at Bahld. mmiable 
at http //www.deftnsclmk.m~VocwslOct2~04/dZ0041029rcp pdf (voilcd 
Dec 21,2004). 
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More significantly, the right of self-representation neces- 
sarily includes the right of conhntation, and both of the 
rlghts belong to the accused, not counsel: 

The Sixth Amendment docs not provide merely that a 
defense shall be made for the accused; it grants to the 
accused personally the right to make his defense It 1s 
the accused, not counsel, who must be "informed of 
the nature and cause of the accusation," who must be 
"confronted wilh the wimesses against him," and who 
must bc accorded "compulsory process for obtaining 
witnesses in hi favor." 

Faretta v Calfornra, 422 U.S. at 819 (emphas~s added) Any 
suggestion that an unwanted counsel could adequately repre- 
sent the interests of the pro se defendant m a sesslon of trial 
from which the accused has been excluded is a legal ficlion 

It is true that when a defendant chooses to have a lawyer 
manage and present his case, law and tradaion may 
allocate lo the counsel the power to make bmdmg deci- 
slons of tnal strategy in many areas. Cf. Henq~ v ,  
Mrssissipp~, 379 U.S. 443. 451; Brookhart v. Janis, 384 
U.S. 1, 7-8; Fay v Nora, 372 US. 391, 439. This 
allocation can only bc just~fied, however, by the dcfcn- 
dant's consent, at the outset, to accept counsel a his 
reprcsentatlve. An unwanted counsel 'kprescnts" [he 
defendant only through a tenuous and unacceplable legal 
ficlion Unless the accused has acquiesced m such rep- 
resentation, ihe defense presenled is not the defense 
guaranieed hun by the Const~tut~on, for, in a very real 
sense, 11 is not hrs defense 

Id. at 820-21 (emphss~s in original). 

A pro se accused must be given "a fair chance to present 
his case in his own way" McKarkle v Wiggrns. 465 U.S. 
168, 177 (1984). Because of the danger that multiple defense 
voices will confuse the defendant's message, limits mug 

PO 102 (a1 Bahlul) 
Page 104  of 114 



13 

be placed on ''the extent oC standby counsel's unsoliciled 
participation": 

First, the pro se defendant is entitled ro preserve ac- 
tual conk01 over the case he chooses to presenl to the 
jury. This is the core of the Fmerla right If standby 
counsel's pvtic~pation over the defendant's objecl~on 
effectively allows counsel ro make or substantially inter- 
fere with any significant tactical decisions, or to control 
the questioning of witnesses, or to speak ~nsiead of the 
defendant on any matter of importance, the Fmetta nghl 
is eroded. 

Second, participation by standby counsel without the 
defendanr's consenl should not be allowed to destroy the 
jury's perception that the defendant 1s represent~ng 
himself 

Id a 178 (cmphasa in onanal). Standby counsel does not 
represent the accused and should no1 be perceived as doing 
so Un~led States v Toylor, 933 F.2d 307, 312 (5th Cir 
1991)("the key limilation on standby counsel is that such 
counsel not be responsible--ond not be perce~ved to be 
responnble-for the accused's defense. Indeed, in many 
respects, standby counsel is not counsel at all.")(emphasis in 
original). A standby counsel who speaks instead of Ihe 
accused with respect to important mattem violates the right of 
self-represenration. Unrted Stales v McDermotf. 64 F.3d 
1448 (10th Cir. 1995)(exclusion of accused from th~rty bench 
conferences, attended by standby counsel, violated the right 
of self-representation). 

The abillty of the pro se accused to present h ~ s  defense is 
further complicated by the structure of military wmm~ssions. 
Unlike a court-martial or crimlnal trial m federal court, where 
issues of law are decided by a judzc outside the presence of 
the jmy, m~litaiy commissions are compr~sed of members 
who serve as both judge and jury. See Military Order ofNov. 
13,2001, 66 Fed. Reg 57,833 § 4(c)(2) (Nov. 16. 2001) C'the 
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milllary commission sit[s] as the blers of both fact and 
law").I6 Thus, all proceedings before a military commission 
w~ l l  be in the presence of the "jury." Any participation by 
skmdby or unwanted detailed defense counsel would take 
place before the ever-present military commission '3ury." 
Such parhcipation by counsel during a closed sesslon would 
substantially Interfere wtth tactical decis~ons by the accused 
and be viewed as destroying the commission's perception thal 
the accused is represenbng himself. violating bolh parts of the 
McKmh'e test. 

Standby counsel's participdhon in the presence of rhe jury 
is "more problematic" than participation outside the jury's 
presence because "excessive involvement by counsel will 
destroy the appearance that the defendant is acting pro se." 
McKarkle. 465 U S .  at 181 In the presence of the jury, 
slandby counsel, even over the accused's objecllon, may 
assisl the accused "in ovmcoming routine procedural or 
evidentiary obstacles to the complellon of some specific task, 
such as ~nboducing ev~dence or objechng to teshmony, that 
the defendant has clearly shown he wishes to complete . . 
[and] lo ensure the defendant's wmp11ance with bas~c rules of 
courtroom protocol and procedure " Id. at 183 (emphasis 
added). When standby counsel venlures beyond these basic 
procedural Functions, the accused's self-representation rights 
arc eroded 

Thc nght to represent oncseIfcannot be separaled from the 
right to conEronlation, and the military commission cannot be 
permitted to ignore these hvo related, fundamental rights. 
Resolution of the question of whether a defendant before a 
military commission is entitled to a meanrngful exercise of 

16 To makc mnners worse, only one oPlhc commlsscon rncmb-the 
presiding officer--need bc a lawyer or '3udgt advocalc" MCO No. 1. 
pars 4A, 32 C.F.R 5 9.Ya). Thus. a rnajoriQ ol  Uls rcquvcd 3 lo 7 
commirs~an mcmben am Ilkcly to be mn-lawycn Id 
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the right of self-representation is suffic~eotly central to the 
conduct of mil~laty commissions to justify the Court address- 
ing the related confrontat~on ~ssue presented in Petitioner's 
request for a writ of certiorari berore judgment. Resolution of 
the correctness of Judge Robertson's recognition of Ule right 
of conliontation w~l l  also lift the veil of uncertainty presently 
surrounding all mil~tary cornmls~ions.~' See a1 Qosi v. Bush, 
Civ. No. 04-1937 (PLF) (D.D.C. December 17, 2004) (ordm 
abating federal court proceedings pendlng hlgher court 
cons~derahon of Hamdan), mu@ App A; Hicks v Bush, 
CIV. N o .  02-CV-0299 (CKK) (December 15. 2004)(same), 
rnfro App. B. 

" Uncertainry surmund~ng an accused's fundarned rights also 
W l y  wrnpl~calcd lhe sbllity of counsel to conform to ethical requoe- 
ments in the pdormancc 01 then duiics. Early resolution of the issues 
msed in H m d m  nnll f i c i h m  appmpriatc responses to ethical quan- 
daries Ulai nil1 rncv~Ublv anse wlthin h e  wmrnirslon prows Con- 
vencly, continued unccrtamty wl l  make rcsolulion ofqueshans involving 
profwrional responsib~lity cbllgaboru much mmo pproblcmalic. 

PO 102 (a1 Bahlul) 
Page 107 of 1 14 



16 

CONCLUSION 

For the foregoing reasons, amrcvs Mililary At~orncys De- 
tailed to Represent Ali Harnza Ahmad Sulayrnan al Bablul 
Before a Military Commission urges this Court to yanl d ~ c  
petitlon for writ of certiorari before judgment. 

Respectfully submined, 

* Counsel of Record 

December 27.2004 

MAJOR MARK A. BRIDGES,* 
u %ARMY 

LCDR PHILIP SWNDEL. 
U.S. NAVY 

OFFICE OF CHIEF DEFENSE 
COUNSEL, OFFICE OF 
MILITARY COMMISSIONS, 
OFFICE OF THE SECRETARY 
OF DEFENSE 

1600 Defense Pentagon 
Washlngto~ D.C. 20301 -1600 
(703) 607-1521 
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APPENDIX A 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action No. 04-1937 (PLF) 

IBRAHIM AHMED MAHMOUD AL QOSI, 
Plainhx 

v. 

GEORGE W .  BUSH. et d l ,  
Dejendants. 

ORDER 

Petitioner Ibrahim Ahmed Mamoud al Qosi is a detainee at 
b e  United States Naval Station at Guantmamo Bay, Cuba On 
Novernba 8. 2004, Mr. al Qosi filed a petition for a wnt of 
habeas corpus chpllen~ng, Infer alra, his continued detention 
Pt Guantanamo, the United Slates government's designaLion of 
Mr. al Qos~ as an "enemy combatant" and the government's 
lntenbon to subject him to trial by militvy commission 

Many of the arguments ra~sed by Mr. al Qosi were also 
raised by petrtioncr Salim Ahmed in Ham& v. Rumsfeld, 
No. 04-1519 (D.D.C. filed Sept. 2, 2004). On November 8, 
2004, Judge Robertson issued a memorandum opinion 
resolving some of those questions m favor of Mr. Hamdan 
and denying the government's motion to dismiss the petition. 
See Hamdan v Rimgeld. 2004 U.S. DIST LW(IS 22724. The 
government bas noticed an appeal from that rulmg. and ibe 
Court of Appeals for the Dismct of Columbia Circuit has set 
oral argument for March 8, 2005. See Hamdan v. Rumsfeld, 
No. 05-5393 @.C. Cir. filed Nov. 16,2004). 
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In light ofthe wurt of appeals' consideration in Hamdan of 
Issues that might prove dispositive in this case, and of news 
reports indicating thai the government has suspended its 
system for the kial of ~ndividuals llke Mr. Hamdan and Mr. al 
Qosi by military commissions at Guantanamo Bay, the Court 
on November 18, 2004 directed the parties to confer and, if 
possible, agree on a stipulation that would hold this case in 
abeyance pending the resolution of Hamdan by the court of 
appeals. Thc parties, however, wuld not agree to a stipu- 
Iatlon. Petitioner instead filed a "Slalement Opposlng Abey- 
ance," and the parties came before tbe Court for a slatus 
wnference on December 13,2004. 

At the status conference, counsel For pehtioner further 
articulated his reasons for opposlng abeyance, while the 
government argued m favor of staying proceedings pending 
resolution of Hmndm. The government also tendered to tbe 
Court a directive from John D Altenburg, Jr., Appointing 
Authority for Mihtary Commissions m the OKlce of the 
Secretary of Defense, rndicating that the mil~tary commiss~on 
proceeding against petitloner would be held in abeyance 
pend~ng resolution of Hamdan by the cowl of appeals 
Counsel for the government represented that such abeyance 
will remain in effect until the court of appeals Issues its 
mandate in Hamdcu~. 

Upon consideration of the entire record in thrs case, and the 
arguments and representations of counsel, it is hereby 

ORDERED that all proceedings in this matter will be held 
in abeyance pending resolution of Hamdan v Rumsfeldby the 
court of appeals. 

SO ORDERED. 

/dPaul L Friedman 
PAUL L. FRIEDMAN 

DATE: December 17,2004 Uniled States District Judge 
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APPENDIX B 

UNITED STATES DISTRICT COURT FOR 71IE 
DISTRICT OF COLUMBIA 

Civil Action No. 02-CV-0299 (CKK) 

GEORGE W. BUSH, 
President of the Uniled States, eta/., 

Respondents. 

ORDER HOLDING IN ABEYANCE RESPONDENTS' 
MOTION TO DISMISS OR FOR NDGMENT AS 
A MATTER OF LAW WITH RESPECT TO CHAL 
LENGES TO THE MILlTARY COMMISSION 
PROCESS 

By order dated November 18. 2004, counsel for petitloner 
and respondents were requested to show cause why the 
respondents' mollon to dismiss petitioner David M. Hlcks' 
claims challeng~ng the legality of mil~tary commission 
proceedings should not be held m abeyance pending 
resolution of the appeal of the recent decision in Hamdurr v 
R~mfeld ,  04CV-1519 (IR), 2004 WL 2504508 (Nov. 8, 
2004) (D.D.C.) 

In response lo the show cause order, couusel for 
respondents stated their bellef that resolution of the motion m 
this case should be held in abeyance pending appellate 
rcsolut~on of Hamdan. Counsel for [he pet~tioner disagreed, 
citing the respondents' unwill~ng~ess to delay the trial of Mr. 
H~cks by mllimry commiss~on until this Court had tlme to 
adjudicate his challenges af ie~ resolution of Hamdan, 
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Pettioner's Britf Showing Cause Why This Case Should Not 
be Held in Abeyance, dated November 29.2004, at 5. 

On December 13, 2004, counsel for respondents filed a 
Notice of Recent Issuances informing the Court that "the 
Appointing Authority for Military Commissions has issued a 
formal written directive that any tnal in David M. Hicks' 
military commission case . . shall be held in abeyance 
pending the outcome of the appeal in Hamdan " Notice of 
Recent Issuances at 1. In light of th~s recenl developmen4 ~t 1s 

hereby 

ORDERED that resolution of Respondents' Motion to 
Dismiss or for Judgment &s a Maner of Law with Respect to 
Challenges to the M1limi-y Comm~ssion Process shall be held 
In abeyance pend~ng final resolution of all appeals in Hamdm 
v Rumsfeld. Should the circumstances forming the basis of 
t h~s  decision changg counsel may seek reconsiderat~on of this 
Order. 

IT IS SO ORDERED 
December 15,2004 

id Joyce Hens Green 
JOYCE HENS GREEN 
United Stales Dlstnct Judge 
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DEPARTMENT OF DFFENSP. 

WASHINGTON, DC 20301-1640 

A P ~ O ~ M I V G  ALTHORITY mx 
MILITARY COML(ISSI0NS JUN 1 4  

MEMORANDUM FOR CHIEF DEFENSE COUNSEL FOR MILITARY 
COMMISSIONS 

SUBJECT: Request of  Detailed Defense Counsel to Modify Military 
Commission Rules to Recognize Right of Self-Representation 

Mr. Ali Hamza Ahmad Suliman a1 Bahlul's request for self- 
representation is dcnied. Mililary Commission Order (MCO) No. I, paragraph 
4(C)(4) slates, "The accused shaIl bc represented at all relevant times by 
Detailed Defense Counsel." After consideration of the attached materials, I do 
not support the request to change MCO No. 1 

Self-represenlalion a t  a commission is impracticable. An unrcpresented 
accused will be unable to investigale his case adequately because of national 
security concerns. An accused confined at ~uantanamo; Cuba, who is 
unfamiliar with applicable substantive law, rules of evidence and procedure 
will not be able to present an adequate defense. An accused may not be 
sufficiently fluent in English to understand ihe nuances of the law. Translation 
requirements will be exponentially magnified. MCO No. I ,  paragraph 6(B)(3) 
permits the exclusion of the accused from a hearing because classified or other 
protected information may be presented. Sclf-representation under rhese 
unique commission circumstances would be ineffective representation, and 
result in an unfair proceeding. 

dL&f$ John D. Alt n ure, r. 

Appointing ~ u t h & i t ~  
for Military Commissions 

Attachments: 
1. Memorandum DeoSecDcf, December 10,2004 (1 page) 
2. Defense ~ n s w e r s t o  PO Questions. October 25,2004 (5 pages) 
3 .  Email Detailed Defense Counsel, October 14,2004 (6 pages) 
4. Prosecution Motion, October I ,  2004 ( 1  0 pages) 
5. Email Detailed Defense Counsel, May 11, 2004 with memorandum by 

Detailed Defense Counsel, May 11, 2004 (4 pages) 
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6 .  Memorandum Chief Dcfense Counscl, April 26, 2004 (2 pages) 
7 .  Memorandum Detailed Defense Counsel, April 20, 2004 (1  page) 

cc: 
Presiding Officer 
Chief Prosecutor for Mil~tary Commissions 
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Hodges, Keith 

From: Hodges,l-I 

Sent: Tuesday, November 22.2005 6 13 PM 

To: 

Subject: Representallon and Dockebng Concerns - US v Al Bahlul 

Your attention IS lnvlted to the below ernall from lhe Presldlng Omcer 

Thls ernall will be placed on the fillngs Inventory as PO 102 A 

BY DIRECTION OF THE PRESIDING OFFICER 

Kelth Hodges 
Assistant to the Presldlng Officers 

From: Pete Brownback(-I 
ay November 22,2005 4 5 4  PM 

TO: sen- 
~ --- 
Subject: Represenbbon and Daebng  Concerns - US v. Al Bahlul 

Mr Hodges. 

Please send lhls ernall to MAJ Fleener, all counsel In lhe case of US v Al Bahlul. and the Ch~ef Prosecdon 
CounselIChlel Defense Counsel 

Please place yourforwardlng emall (wnlainlng thls one) on the tillngs Inventory as par( 01 the PO 102 filings 
sequence 

COL Brownback 

MAJ Fleener, 

In conneclion with your detail "as Militaly Counsel lor all matters relating to the Military 
Commission proceedings involving Ali Hamza Ahmad Sulaymao al Bahlul", 1 need some 
reassurances, information, and actions Irom you, so that I can make sure that the case is docketed 
in a proper manner. Please respond to this email as soon as you receive il; copying all of the 
parties to whom it is addressed. 

1. W h a l  bars are you a member or! 
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2. When do you intend to see your client? 1 ask this question because it is my understanding 
that you did not see him on 15,16, or 17 November 2005, notwilhstandiug that yoo were in 
Guantanamo and you had an OMC-provided translatorwith yon. 

3. Do you believe that there is any reason which prcveuLs you Zrom seeing your client? II there 
is a problem with gaining access based on your expressed belieI lhal you do not represent Mr. A1 
Bahlul, please let me know. I am sure that the JTF will allow you access when your status as 
detailed derense counsel is made clear to them. 

4. Insohr as actions are concerned, your status as detailed defense counsel, regardless of your 
beliefs concerning represenlation, means that you must perlorm certain duties within and lor 
these proceedings. Thcse duties include, hut are certainly not limited to: 

a. Communicating with the Presiding Oflicer, the Assistant to the Presiding Officer, the 
Chief Defense Counsel, and the governmentbn matters which do not constitute represcotation. 

h. Advising the PO, APO, CDC, and ihe government when responding or communicating 
would, in your opinion, constitute representation. 

c. Determining whether your client wishes to have yon represent him. 
d. Advising the PO, APO, CDC and the Prosecution whether your client wants you to 

represent him. 
e. Advising the PO APO, CDC and the Prosecution whether you are going to represent 

him. 
f. Any and a11 other duties o la  detailed delense counsel. 

5. As soon as you become aware of a matter which you believe you should not deal with 
because it might constitute representation, you must immedialely make the PO, APO, and CDC 
aware 01 that fact. You may not wait until the due date to state that you can not respond to the 
rquiremcnt or answer the correspondence. This includes, for instance, PO 101 which has cer l iu  
due dates laid out iu it. 

6. You, under the guidance and direction of the ChidDeZense Counsel, have the duty to 
determine your ability ethically lo represent Mr. Al Bahlul, iland when he states that he does not 
want you to represent him. I do not believe that you can make a decision on that matter until you 
see him, so I believe that you must make seeing him your first priority. You, obviously, believe 
that he will decline your services, bnt I do not think that you can make such a judgment without 
talking to him face to face. Times change and people change their decisions; Zor instance, 
according to the motion Tied on behalIolMr. Al Bahlul and others, he appears to want 
representation in Federal District Court on the issue of habeas corpus at least. 

7. While you are making the arrangements to see Mr. Al Bahlul, you should also be gathering 
inlormation and seeking advice or an opinion on the potential ethical dilemma. This can not wait. 
IIyou want me to send a letter to your bar(@, The Judge Advocate General of the United Slates 
Army, or the General Counsel of the Department of Defense explaining the siluation or veribing 
your own letters Lo them, I will do so. If not, when do you intend to write these entities? 

8. I draw your attention to the provisions of Military Commission Instruction #4 (16 Sep 05), 
speciiically paragraphs 3B(ll) and 3D. 

Peter E. Brownback lTI 
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COL, JA 
Presiding OfZicer 
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Hodges, Keith 

From: Hodges. Kelth 

Sent: Tuesday. November 22,2005 6 17 PM 

TO: 

Cc: Hodges, Kelth, Brownback. Peter COL POI-! 

Subject: FW Represenlatlon Concerns - US v Al Bahlul- PO 102 B 

Your attention IS lnvlted to the below ernall from the Presldlng Ohicer 

Thls emall will be placed on lhe filings Inventory as PO 102 B 

BY DIRECTION OF THE PRESIDING OFFICER 

Kelth Hodges 
Assistant to the Presldlng ORicers 

From: Pete Brownback-1 
Sent: Tuesday, November 22,2005 5:02 PM 
To: w 
Subject: Representabon Concerns - US v. Al Bahlul 

Mr Hodges, 

Please send this ernall to the Chlef Defense Counsel and MAJ Fleener 

Please place your forwarding email (conla~n~ng Ulls one) on the fillngs Inventory as par1 of the PO 102 Ellngs 
sequence 

COL Brownback 

COL Sullivan 

1. In addition to our  telephone convenation o f  16 November w i t h  mysclrand MAJF leener  in 
Guantanamo and yon in Washington, I bave provided you a copy of PO 101. I also cc'd you o n  a 
letter I sent to MAJ Fleener today. 

2. I t  is obvious that I have concerns about insur ing that  Mr. A IBah lu l  is provided 
representation in accordance w i t h  Commission Law. It i s  also obvious that I am concerned about 
MAJ Fleener's "legal-ability" to provide that representation. I am not in any way commenting 
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upon his professional abilities or capabilities; instead, I am concerned that he may feel that his 
ethical responsibilities outweigh his duties under Commission Law and your dclailin~ 
memorandum of 3 November 2005. 

3. I do not claim lo know the reaction olMAJ Fkener's state bar(s) to his perceived ethical 
dilemma. Nor do I know what The Judge Advocate General of the United States Army or the 
General Counsel 01 the Department of Delcnsc will say about his ethical dilemma. However, I do 
need lo know what actions MAJ Fleener and you are going to take concerning representation 01 
Mr. A1 Bablul. I realize that tbere may be a delay of some sort in making a decision, hot the delay 
can not be unnecessarily prolonged. 

4. Commission Law puts certain responsibilities upon all parties in the commission process, 
iocluding you, MAJFleener, and myself. It is not my responsibility to reprcscnl or provide a 
judge advocate Lo represent Mr. A1 Bablul. However, it is my responsibility to bring his case to 
trial in an expeditious manner. Currently, the issue 01 representalion is the major problem I face 
in docketing the case. Whatever resolution MAJ Fleener reaches, I musl know it as soon as 
possible. 

5. I am not MAJ Fleencr's supervisor; I am, however, the one appointed to the commksion 
established to try a person whom he h u  been detailed to represent. As sucb, my concerns are 
focused upon trying Mr. Al Bahlul, whereas, until this issue is resolved, you and MAJ Flecner may 
have a dillerent focus. Be that as it may, none of us will be able to reach a resolution until the 
initial question is answered: Does Mr. Al Bahlul want lo have MAJ Fleener represent him? 

6. I was surprised when informed that while MAJ Fleener wru in Guantanamo with an OMC- 
provided translator, he did not see his client. Il there is something in the JTF procedures which 
kept him from seeing his client, I need to b o w  so that I can take whatever measures that are 
available to me to insure it docs not happen again. 

7. Not only have I read all of the paperwork contained in PO 102, I also participated in the 
discussion on the record with Mr. A1 Bahlul. However, that wm in late Angust of 2004 - as 
recently as 27 October 2005, certain attorneys havestated in court filings that Mr. Al Bahlul did 
want representation - a t  least in a habeas corpus proceeding. At this point in lime, no one bows  
what Mr. Al Bahlul wants in connection with MAJ Fleener. The only way in which we are going 
to know anything is for MAJ Fleencr to meet with his client. 

8. Please advise soonesl whether you believe anything I have raised above is somehow inconsistent 
with how you see our individual and collective responsibilities. 

COL Brownback 
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Hodaes. Keith 

Sent: Monday. November28,2005 10 48 AM 

Subject: PO 102 C - RE Representallon and Docketing Concerns - US v Al Bahlul 

MAJ Fleene~ 

1 Thank you for the reply - and numbenng the paragraphs 

2 VYho IS TSGT Glbbs? 

ALL Thls emall and the Wo below ernalls wll be placed on the fillngs Inventory as PO 102 C 

BY DIRECTION OF THE PRESIDING OFFICER 

Kelth Hodges 
Ass~stanl to the Pres~d~ng Omcers 

From: Fleener. Tom, MAJ DoD GC rrna~lto:fleenert@dodgc.osd.m~ll 

Subject: RE: Representabon and Docketing Concerns - US v. AI Bahlx 

Colonel Brownback and olhers. 

Ill number my responses to correspond lo your questlonslstatemenlslwncems In the earller emall 

1) Iowa and Wyomlng 

21 1 mns~der when I ~ntend to see Mr al Bahul. or whether I Intend to see Mr al Bahul to be ~rlvlllaed Please 
~nd&s land lno~~n .  the translalor who was w l i  us a1 Gltrno De onged to a dlllerent defense ieam -I also belleve 
Ihal Ihe pnsoner sne was lhere to support has a confl ct wl(h Mr a Bahu 

3) 1 am no1 aware or any loglsbcal reasons why I would be unable to see Mr al Bahul I dont th~nk JTF allows 
lhern to use the phone, so thal makes it exlrernely dMcull lo speak wlth folks If Ihere was some way we wuld be 
able (o speak wllh lhe pnsoners by phone Ulat would really save alot of tlrne 
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5 )  Concur 

6) 1 am In the process now of determlnlng my eth~cal dul~es 

7) Thls IS taklng some time. but I am worklng on it Thank you lor the offer of wntlng a letter lrn not sure I I 
need one. but w~l l  keep you Informed 

Major Tom Fleener 

Your atlentlon 1s Invited lo the below emall from the Presldlng Officer 

This ernall wlll be plawd on lhe filings Inventory as PO 102 A 

BY DIRECTION OF THE PRESIDING OFFICER 

Kedh Hodges 
Asslstanl to the Presiding Officen 

FrOm: Pete ~rownbar-I 
22,2005 4 5 4  PM 

Subjea: Representabon and Dockebng Conc~rns - US v. Al Bahlul 

Mr Hodges. 

Please send thls ernall to MAJ Fleener, all counsel in the case of US v Al Bahlul, and lhe Chlef 
Prosecutlon CounsellCh~ef Defense Counsel 

Please place your forwarding emall (mntalnlng Ihls one) on the fillngs inventory as part of h e  PO 102 
fillngs sequence 

COL Brownback 
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MAJ Fleener, 

In connection with your detail "as Military Counsel lor all matters relating to (he Military 
Commission proceedings involving Ali Hamza Ahmad Sulayman al Bahlul", I need some 
reassurances, iulormatiou, and actions from yon, so that I can make sure thal the case is 
docketed in a proper manner. Please respond lo this email as soon as you receive it; copying 
all of the parties to whom it is addressed. 

1. What bars are you a member ol? 

2. When do you intend to see your client? I ask this question because il is my 
understanding that you did not see him on 15,16, or 17 November 2005, notwilhstanding 
that you were in Gnantanamo and you had an OMC-provided translator with you. 

3. Do yon believe that there is any reason which prevents you from seeing your client? Il 
there is a problem with gaining access based on your expressed belief that you do not 
represent Mr. Al Bahlul, please let me know. I am sure lhat the JTF will allow yon access 
when your status as detailed defense counsel is made clear to them. 

4. Insofar as actions are concerned, your status as delailed defense counsel, regardless o l  
your beliels concerning representation, means that you must perlorm certain duties within 
and lor these proceedings. These duties include, but are certainly uot limited to: 

a. Commnnicaling with the Presiding Ollicer, the Assistaut to the Presiding Omcer, 
the Chief Delense Counsel, and the government on mattcrs which do not constitute 
representntion. 

h. Advising the PO, APO, CDC, and the government when responding or 
communicating would, in your opinion, constitute representatiou. 

c. Determining whether your client wishes to have you represent him. 
d. Advising the PO, APO, CDC and the Prosecutiou whether your client wants you 

to represent him. 
e. Advising the PO APO, CDC and the Proseention whether you are going to 

represent him. 
I. Any and all other dulies o fa  detailed defense counsel. 

5. As soon as you become aware of a matter which you believe you should not deal with 
because it might constitute representation, you must immediately make the PO, APO, and 
CDC aware of that Rct. You may not wait until the due date lo state lhat you can not 
respond to the requirement or answer the correspoadence. This iucludes, [or instance, PO 
101 which has certain due dates laid out in it. 

6. You, under the guidance and direction ol the Chicf Delense Counscl, have the duly to 
determine your ability ethically to represent Mr. Al Bahlul, if and when hc stales that hc 
does not want you to represent him. I do no1 believe that you can make a decision on that 
matter until you see him, so I believe that you must make seeing him your first priority. 
You, obviously, believe that he will decline your services, but I do no1 thiuk that you can 
make such a judgment without talking to him lace to face. Times change and people change 
their decisions; [or instance, according to the motion filed on behalf of Mr. A1 Bahlul and 
others, he appears to want representation in Federal District Court on the issue of habeas 
corpus at least. 
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7. While you are malting H e  arrangemeoh to see Mr. Al Bahlnl, you should also be 
gathering information and seeking advice or  an opinion on the potential ethical dilemma. 
This can not wait. If you want me to send a letter lo your bar@), The Judge Advocale 
General oftheunited States Army, or the General Counsel ofthe Department of Delense 
explaining the situation or  veriwing your own letters to them, I will do so. If not, when do 
yon intend to  write these entities? 

8. I draw your attention to the provisions of Military Commission Instruction #4 (16 Sep 
05), specifically paragraphs JB(11) and 3D. 

Peter E. Brownback III 
COL, JA 
Presiding Ollicer 
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Hodges, Keith 

Fmm: Sullwan. Dwlghl, COL, DoD OGC(-I 
Sent: Thursday. December 01.2005 11 25 AM 

TO: 'Hodges, Kelth' 

Subject: RE US v al Bahlul - Representabon 

14 September 2005 

To: Sull~mn, Dhlght, COL, E ~ D  O K  
Subject: RE: US v. al Bahlul - Representabon 

Thank you, COL Sulllvan 

Would you please advise the date lhat Mr al Bahlul prov~ded you th~s lnforrnat~on 

Thank you 

Ke~th Hodges 

From: Sulllvan, Dwlght, COL, DoD 0GC~-I 
Sent: Thursday, December 01,2005 11:14 AM 
To: 'Hcdges, Kelth' 
Subject: RE: US v. al Bahlul - Represenlabon 

When I met WIVI Mr al Bahlul, he sald Lhe following and specfically authonzed h e  lransm~sslon of lhls 
lnforrnat~on to others 

He said he would not accept Malor Fleener as hls lawyer. He also speclflcally dlrected 
that Major fleener not v l s~ t  hlrn In the camps. 

Mr al Bahlul also made other statements concernlng potentlal representahon, bul he dld not clearly 
authorize disclosure of those stalements to ohen  

Semper FI, 
Dwlght 

-----0ng1nal Message----- 
From: Hedges, Ke~th -1 
Sent: Thurwlav. December 01.2005 10:48 
TO: Sullwan, ~G;~ght, COL, DOD OGC 
Subject: US v. al Bahlul - Represenlat~on 

Wou d you mlno, please, sendlng me a reply emall concernlng what Mr al Banlu lod   yo^ wm 
rrspecl ro n s oes res as Lo cu~nsel belleve you lola me that Mr al OahlJl aulhonzed yod to make 
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Thank you 

Kellh Hodges 
Ass~slanl to the Pres~dlng Officers 
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US v. a1 Bahlul - Drab Request for Opinion to Army TJAG-SOCO Page 1 of 1 

Hodges, Keith 

From: Hodges. Kath i-I 
Sent: Thursday, December 01.2005 1 40 PM 

To: 

Subject: US v al Bahlul - DraR Request for Oplnlon to Army TJAG-SOCO 

Attachments: SOCO - Request for opinlon Dec 1 05.doC. PO 102 D - al Bahlul - CDC emall about al Bahlul's 
desires on counsel - 1 Dec 05 pdi 

Your altentlon IS Invited to the drafl request for an oplnlon 

Any counsel, or Chief Prosecutor or Defense Counsel, lhat has any suggesbons or comments must prov~de lhem 
NLT 1200, Tuesday, 6 December 2005 

Counsel have all [he references mentioned In the draft w~lh the posslble excepl~on of re fe~nce  l g  That 
document, which 1s also PO 102 D. 1s also atlached 

BY DIRECTION OF THE PRESIDING OFFICER 

Ke~th Hodges 
Asststant lo  the Presldlng Omcem 

counsel - 1 ~ e c  05 pdl>; 
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Hodges, Keith 

From: Hodges, Ke~th 1-1 
Sent: Thursday, December 01.2005 6 21 PM 

To: 

Subject: Declslon by PO Regard~ng US v. al Bahlul - Dralt Request lor Op~nlon to Army TJAG-SOCO 

1 The Presldlng Oficer ohred wunsel and others an opporlunlty lo wmrnent on the request for an oplnlon 
attached lo the onalnatms emall below Commenls were not reou~red. bul would be considered 11 oresenled bv a 
cerla n date The ;ssues?hat the op nlon addresses have been known for some brne, and are lne's~b~eclof &e 
fil.ngs in the PO 102 sews The dran opln on rases no new Issues thal the addressees nave not nad llrne to 
mnslder lor at least a monlh 

2 Those who wlsh to olfer wmmenls bv the deadllne eslabl~shed mav do so. and commenfs recelved belore the 
deadllne ~ I I I  be wnsldered II 1s :mponant m nore thal the at~acnmeni lo lheonglnatlng emall below 1s only a 
reqJest for an oplnlon ol another entlty and not a drafl of a nllng oy the Pres~dtng Officer 

3 Furthermore, Ule delalled defense counsel shall lmrned~ately conlact Lhe Mllaary Judge detailed lo the case at 
Fort Sill bv ernall exdainlna lhat he fMAJ Fleener) is detalled to a Mll~tarv Cornrn~sslon Case thal has been 
referreo lAr over a year, ark lhat lh; Presld ng officer wo I conoucl a sesilon of that case dur ng the week 01 9 .an 
06 at Guanlanamo Bay Cuba Because there is lne danger lnal there wuld oe wntllcts belween the aockel of 
me MI .law Judae and the Preslo~nq Officer. MAJ F.eener WIII CC the Pres dlng Oficer and tne Ass stant w~th the 
ernall d~reked bS. this paragraph  he ematl.wlll be sent wlthln 24 houn of re$rpt of th~s ernall 

4. Addltlonally, any olher M~l~tary Judge detalled to a case to wh~ch MAJ Fleener 1s detalled shall be sent the 
same emall as addressed in paragraph 3 above, and the Presldlng Oflicer and Ass~stant shall be CC'd on lhat 
ernail 

5 MAJ Fleenershall also adv~se the Pres~ding Officer of any other scheduled achnbes no laterlhan 1700 hours, 
2 December 2005 

BY ORDER OF THE PRESIDING OFFICER 

Kelb Hodges 
Asslslant lo ihe Presld~lng Officers 

From: Fleener, Tom, MA1 DoD GC 1-1 
Sent: Thursday, December 01,2005 4:57 PM 
To: 'Hodges, Ke~m'; Dans, Morns, COL, Do0 OGC; Swann, Robert, Mr, DoD OGC; 
Sull~an, Dwight COL, DoD OGC; Fleener, Tom, MA1 DoD GC; - 
Subject: RE: US v. al Bahlul - DmR Request for Op~nlon to Army TJAG-SOCO 

Please note 
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I have a courl-marhal at Ft Slll next week Ijust recelve the casef~lelROT today. I requesled a conllnuance, but 
the Inalludge denled 11 Consequently, I must devote the next few days to that case in an aliernpl lo be 
somewhat prepared 

I requesl an addltlonal week to answer the quesbons regard~ng scheduling and stuff I know you wanted 
somethung on 6 Dec. bul I will be in Oklahoma 

Tom Fleener 

Subject: US v. al Bahlul - DraR Request for Oplnlon ti ~ r m y  TJAG-SOCO 

Your anentlon 1s lnv~ted to the draff requesl for an oplnlon 

Any counsel, or Chief Prosecutor or Defense Counsel, that has any suggestions or comrnenls must 
provlde them NLT 1200. Tuesday. 6 December 2005 

Counsel have all the references mentioned in the drafl w~ lh  the posslble exception 01 reference l g  That 
document, wh~ch 1s alsa PO 102 D, 1s also attached 

BY DIRECTION OF THE PRESIDING OFFICER 

Ke~th Hodges 
Assistant lo lhe Presldlng Omcers 
M~l~tarv Cornmisslon - - - 
c<SOCO -Request for oplnlon Dec 1 05 doe> <<PO 102 D - al Bahlul - CDC emall about al Bahlul's 
des~res on counsel - 1 Dec 05 pd+> 
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Memorandum For: The Judge Advocate General, US Army, 6 December 2005 
ATTN: Standards of Conduct Office (Professional Responsibility Branch) 

Subject: Request for Opinion - Military Commission Proceedings in the case of 
Unzted States v Al Bahlul 

1. References: 

a. President's Military Order of 13 November 2001, available at 
httr,www.whitehouse.~ovlnewslreleases/2001/11/20011113-27.html 

b. Military Commission Order # 1, 31 August 2005, available at 
h~~:llwww.defen~elink.milinews/~ep2005/d20050902order.1,df 

c. Military Commission Instruction # 4 ,  16 September 2005, available at 
h ~ p :  www.dcfen~elink.mil news Oct20051d20U5 1 0 0 ~ ~ ~ 1 4 . p d t .  

d. Tranbcript. Procecdlngs of a Mil~tary Commission. US v. Al Bahlul. 26 August 
2005 (Pages 10-25 b f  ~ n c l o s u r e l )  

- 

e. Office of the Chief Defense Counsel, Detaihng Letter Regarding Military 
Commission Proceedings of Ali Hamza Ahmad Sulayman al Bahlul, 4 November 2005. 
Enclosure 2. 

f. Email, MAJ Fleener to Presiding Officer, 28 November 2005. Enclosure 3 
g. Email, COL Sullivan to Presiding Officer, 1 December 2005. Enclosure 4 .  
h. PO 102, A1 Bahlul, Documents concerning the legal position of the parties on 

Pro Se Matters generated when Mr. a1 Bahlul was represented by LCDR Sundel and MAJ 
Bridges. Enclosure 1. 

i. PO 102 A - C, Al Bahlul, Representation Matters. Enclosure 5. 
j. Prosecution Counsel, Memorandum, Subject: Defense Representation In Al 

Bahlul, 5 December 2005. Enclosure 6. 

2. The President ordered that certain persons be tried by military commiss~ons 
(Reference 1 a). The Secretary of Defense implemented this order (Reference lb) and 
delegated to others within DoD the authority to make further rules and regulat~ons as 
necessary. Pursuant to this delegation. the General Counsel set forth certain rules for 
defense counsel (Reference lc). 

3. The case of US v. Al Bahlul was referred to a military commission for trial on 28 June 
2004. On the record during proceedings in August 2004, Mr. Al Bahlul stated that he did 
not want his (then-) detailed counsel to represent him, preferring to either have a Yemeni 
lawyer or represent himself (Reference id). Due, in large part, to a Federal District Court 
ruling ~n another case, Mr. A1 Bahlul's case was stayed on 10 December 2004 by the 
Appointing Authority. 

4. The stay in Mr. A1 Bahlul's case was l~fted on 4 November 2005. MAJ Thomas A 
Fleener, US Army JAGC, was detailed to represent Mr. A1 Bahlul on 3 November 2005 
(Reference le) MAJ Fleener is a member of the bars of Iowa and Wyoming (Reference 
If). On 14 September 2005, the Chief Defense Counsel (COL Dwight Sullivan) spoke 
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with Mr. A1 Bahlul, and Mr. Al Bahlul told the Chief Defense Counsel that he would not 
accept Major Fleener as his lawyer. Mr al Bahlul also specifically directed that Major 
Fleener not visit him in the camps. (Reference lg) 

5. Due to the lapse in time between the August 2004 arraignment, the change in detailed 
defense counsel, the change in Reference lb, the excusal of all former members except 
the Presiding Officer, and the detail of a new defense counsel, I have determined that the 
case must be completely restarted. In order to give the defense counsel sufficient time to 
prepare, I will not hold the initial (restart) session in this case until 10 January 2006. 

6. Request you provide me The Judge Advocate General's opinion concerning the abllity 
of an Army Judge Advocate to refuse to represent a person who expressly states that he 
does not want to be represented by that judge advocate or by any judge advocate in the 
following circumstances: 

a. The judge advocate has been properly detailed to the case. 

b. Secretarial instrnctions require that detailed counsel represent the person, 
regardless of the person's wishes conceming representation (see paragraph 3D, reference 
lc). 

7. Under the circumstances stated in paragraph 6 above, request you provide me The 
Judge Advocate General's opinion conceming the authority of an Army Judge Advocate 
serving as a Presiding Officer of a Military Commission to order an Army Judge 
Advocate to represent the client. In this instance, "represent" includes at least filing and 
answering motions, examining and cross-examining witnesses, and making argument. 

8. Please note the session date of 10 January 2006. All parties to this case need an 
answer to this question as soon as possible. 

9. On 1 December 2005, the Assistant to the Presiding Officer forwarded the final draft 
of this request to counsel for both sides and to the Chief Defense CounseVChief 
Prosecution for comments. The deadline for the comments was 1200 hours, Tuesday, 6 
December 2005. The only comments received were made by the Prosecution Counsel 
and they are enclosed at Enclosure 6. 

Peter E. Brownback I11 
COL, JA 
Presiding Officer 

6 Encls: 
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DEPARTMENT OF DEFENSE 
OFFICE OF  MILITARY COMlrllSSlONS 

1931 JEFFERSON DAVIS HIGHWAY. SUITE 103 
ARLINGTON. VIRGMJ.4 2?202 

20 April 2004 

MEMORANDUM FOR CHIEF DEFENSE COUNSEL 

SUBJECS. Requcsl lo Withdraw as Dciailed Dcimsc Counsel. Unired Srares v oiBahhl 

I .  Undmlped  wunscl. detailed by vou on 3 F e b m a ~  2004. lo represent Ali Hamm Ahmcd 
Sulaynan a1 Bahlul in procced~ngs before a millmy wmmlsslon. m a  wlh Mr. al Bahlul on 
several occasions during the week o i  12-1 6 April 2004. in ihe delenbon faclllty at Guantanamo 
Bay, Cuba. At ihe last of ~ o s c  mcellng Mr. a1 Bahlul mformed us that he did no! desire the 
swvices of eiher ourselves or any olher counsel, r n i b t q  or avilian. Rather, Mr. al Bahlul 
wishes lo represent himself in any mihtary comrnissio~ proceedin@. 

2. Consequently, pursuant to the auihonty ganled you in Secuon 4C ofMilitary Commission 
Order No. I .  dated March 21. 2002. we r spcdh l l y  raquesr p m l s n o n  to withdraw as Mr. a1 
Bahlul's delalled deimsc c o u n ~ l  

3. To assist you in acling on this rcquesl, we nofe that lntemarlonal law rgognizes he rigM of 
self-rcpresmlnrion bcforc c m n a l  lnbunals,' as do the Rules far Courls-Martial.' Thc rules 
governing the mlitary commissions, however, do not appear lo have prov~dcd a mechanism for 
such.' 

4, Thank ~u for your amsideration oilhis rquesl. 

.f/Zv# ajor Mark A. Bridges. b7.- USA 

Defcnse Counsel 

' Aruclc 21(4Xd), SmMc of& Iotudmd Crimiad T n h ~ l  for h e  FonncrYugda4v; Artick ZO(4Xd). S t a m  
o r b  inlera4dod C M  T M  for R d .  
Rule !k C a r w M u t i ~ I  506(c). 
'See Sai0114C(4). M~liUry CmmuS!.lab Or& No. 1; Sscuo. 38(11). M i l l w  CmmkiOn 1nmC6QO NO. 4. 
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OEPARTMENT OF DEFENSE 
OFFICE OF GENERAL COUNSEL 

1600 DEFENSE PENTAGOh 
WASHlNC-TION DC zo331.160~: 

26 Apnl 2004 

MEMORANDUM FOR MAJOR MARK BRIDGES AND LCDR PHILIP SUNDEL 

SUBJECT: Request to Withdraw as Mailed Defense Counsel, Uni~edSroier v. olBohlul 

I .  I have reviewed your memorsndum dared 20 April 2004 in which you incorned me of your 
cl~ent's des~rc to represent hlmselfin any m111lary commission proceedlnps in [he same 
memorandum you requested pmnlsnon lo w~thdraw as Mr. al Bahlul's detailed deiense counsel. 
In my opinion. 1 do not have the authonly lo decide whether Mr. al Bahlul can represent himself 
in military commission proceedmgs. I see !hat as a question for Ihe Appoinnng Authonly and/or 
for a m~l~rary cornrn~sslon As a result, I will not d&de that issue. 

2. Whlle 1 lack the authon~y to decide whether Mr a1 Bahlul can repraent h~mselfberore 
mililary commlsrlons, as ChleiDdense Counsel. 1 do have the auhonly pursuant to Mil~tary 
Comm~ss~on Order (MCO) No. 1 and M~l imy Commiss~on l n m c l ~ o n  (MCI) No. 4 lo make a 
decis~on on your request to withdraw as Mr. a1 Bahlul's defense wunsel. Your requesl lo 
wilhdraw 1s denled 

3. The p rodures  for military commissions as c u m l l y  drafted envision a central role for 
Detarlad Defense Counsel. Accordingly, several provisions of MCO No. I and MCI No. 4 
convince me that it would be inappropnatc to approve your request to withdraw ns Detailed 
Defense Counsel. These provisions include: paragraph 4C(4) of MCO No. 1 which slales that 
"the Accused must be represented at all rdcvvlt times by Detailed Defense Counsel;" parapph 
5D or MCO No. 1 which stales thal al least one Dctailed Defense Counsel shan be made 
avrulable to tbe Accused sufficiently in advance of trial to prepare a defense and unlil any 
/indings andsentence becomefinal in accordonce with Section 6@(2)" (emphasis added); 

6B(3) of MCO No. 1 which allows an Accused to be excluded from commiss~on 
proceedin@ but provides that Detailed Defense Counsel on neva be mcludad, and paragraph 
6B(5)@) of MCO No. 1 which sctc; oul proccdurcs for handl~ng Protected Information during 
commission p r o d i n g s  and provides that such information can never be admitted into evidence 
if not presented to Detailed Defense Counsel. 

4. Paragraph 3C(2) ofMCl No. 4 speaks directly to the poinl of w h d a  or not Delaild Defense 
Counsel c m  bc relieved of the reqmmibility of repmenling an Accused bdorc a Mihtary 
Commission. This paragraph provides thal "Detailed Dcfcnse Counsel shall represent Lhe 
Accused before mililary commissions" and that counsel "sholl so serve nonvilkrlonding any 
intention q r e s s e d  by [he Accwed to represent R i m e 6  (Emphasis added)." 
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5. You are lo wnrlnuc lo represenl Mr. al Bahlul conslaen1 with my lcller (daled 3 February 
2004) detail~ng you to represen1 hlrn In the evcol: your clienl deeidcs lo exercise olher opf~ons  
with respecr lo reprcscnlatlon by Dcta~led Delcnse Counsel. please nol~fy me m thn 1 can 
m n s i d a  his requsl. I am copyng the AppmunE Aurhonn and ihe Legal Advisor lo the 
Appojnung Aurhorily on l b ~ s  memorandum and I lnvlle you to appeal lo lhc Appoinling 
Authority if YOU d~sagrec with my decisions on thesematiers 

WILL A. GUNN, Colonel, USAF 
Chief Defense Counsel 

a: 
Appoinling Authority 
Legal Adwsor lo the Appointing Auhority 
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DEPARTMENT OF DEFENSE 
OFFICE OP MILITARY COMMISSIONS 

1931 JEFFERSON DAVIS HIGHWAY, SUITE 103 
ARLINGTON, VIRGINIA 22202 

11 May 2004 

MEMORANDUM FOR SECRETARY OF DEFENSE; GENERAL COUNSEL, 
DEPARTMENT OF DEFENSE, AND APPOINT~NG AUTHORITY 

SUBJECT' Request for Mod~fication of Military Comm~sslon Rules to Recognize the Right of 
Self-Reptesenlahon, UnrtedSIares v a1 Bahlul 

I .  Lieutenant Commander Ph~lip Sundel, JAGC, USN, and Major Mark Bridges, USA, were 
detailed by the Chief Defense Counsel, Off~ce of Military Commissions on 3 Februa~y 2004, to 
represent Ali Hamza Ahmed Sulayman al Bahhl in proceedings before amilitary commission. 
Detailed counsel met with Mr. al Bahlul on several occasiom during the week of 12-16 April 
2004. m the detention facility at Guantanamo Bay, Cuba. At the last of those meetlngs Mr. al  
Bahlul informed us that he did not desire the services of either ourselves or any other counsl, 
militaty or civilian. Rather, Mr. a1 Bahlul wishes to represent hunself in any mihta~y 
commission proceedings. 

2. On 20 April 2004, detail4 counsel requested permiss~on of the Ch~ef Defense Counsel to 
withdraw as Mr. al Bahlul's detailed counsel (enclosure 1) On 26 April 2004, based on h a  view 
that Ihe rules governing military commissions precluded self-representation, the Chief Defcnse 
Counsel denied our request (enclosure 2) 

3. Pursuant to section 4(b) of the Pres~dent's M~litary Order of November 13,2001, section 7(A) 
of Mil~tary Commiss~on OrderNumber 1. dated March 21, 2002, and paragraph 6.3 of 
D e p m e n t  of Defense Direchve 5105.70 of February 10,2004, respechvely, each of you has 
the authority to modify or supplement the rules governing military commissions as necesssy to  
facilitate the conduct of proceedings by military commissions 

4. Given the view of the Chief Defense Counsel regarding the restrichve nature of the rules 
governing military commissions, we respectfully request that each of you exercise his authority 
to modify or supplement those rules so as to allow withdrawal by detailed defense counsel and 
recognize the Fight of persons to represent themselves before military commissions. 

5. In acting on this request, we askthat you consider the fact that inlemational law recognizes 
tbe right of self-represenration before criminal tribunals,' as do the Rules for Courts-Martial 
Further, while the rules governing military comrn~ssions presently do not appear to have 
provided a mechanism for such, we invite you lo consider the significant d~fficult~es thak will 
arise if counsel are required to represent accused who wish to represent themselves 

' Article Z1(4)(d), Sratute of the InremPl~onal Crlminal Tnbunal for ihc Fonncr Yugoslavlq m c l e  20(4)(d), 
Slatutc of the lnlcrnat~onal Criminal Tribunal for Rwanda. 

Rule for Courts-Martid 506(c). 
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Request for Modificat~on of Military Commission Rules to Recogruze the hght of Self- 
Representation, Urr~tedStales v a1 Bahlul 

6 As this matter involves ongoing litigation, we anticipate pursuing other avenues of redress iT 
h s  request is not acted on by 1 1  June 2004. Thank you for your consideration of this request. 

Very respbcthlly, 

Philip Sundel 
LCDR, JAGC, USN 
Defense Counsel 
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FOR OFFICIAL USE ONLY 

DEPAWMENT OF DEFENSE 
OFFlCE OF GENERAL COUNSEL 

16W DEFENSE PEhlTACON 
WASHINGTION. PC 2-1 -1440  

May 25,2004 

MEMORANDUM FOR Mr. John D. Mtaburg, Jr., Appointing Authority for Military 
Commissions 

SUBSECT: Response to Accused's request lo rncdify tbc MiIitary Commission Rules to 
rcc0gm.e the right of self-representation 

The Accused, AU Hamza Ahmed Sulaymaa al Bahlul, through detailed defense counsel, 
Lieutenant Commaader Philip Sundel, JAGC, USN, and Major Mark Bridges, USA, 
requests that tbat the Appointing Authority modify the Military Commission Rules to 
recognize the right of self-represadation of the Accused. The Appointing Autbonty is 
without authority to modify Military Commission Orders or Instructiom. ' The authority to 
modify Military Order No. 1 rests solely with the SecrcOlry of Dcfense. The General 
Counsel of the Deparbnent of Dcfense may modify Military Commissioo himctions 
consistent with Military Order No. 1 .' 

I r&munend ~ccused's request be denied. The Accused has no right to self- 
represcntatiou. Further, self-representation is inconsistent with a full and fajr ma1 of the 
Accused. 

Under the Milimry Commission Onicrs and I n ~ o n s ,  the Accused is not authorized to 
conduct his own defense. ' The Military Cornmission Orders and Insrm~tions slaie that the 
Accused must be spmented by Detailcd JJdensc Counsel during all relevant times, 
notwithstanding any intention expressed by the Accused to represent himself. 

The requirement of Detailed Defeme Counsel arises Jhm the authority of the Appointing 
Authority and Presiding Officer to close military commission pnxcadings and exclude the 
accused groundr of protection of clnssified information or konnation protected from 
u n m t h o S  disclosrrre; safety of Connnission partitipans; intelligence and law 
enforcement sources, methods, and activities; and other national security inkrcsts. 
ALtbough the Accused may be cxduded from ihese closed sessions, Detailed Defense 
Counsel may 11ot be e x c W  If the Accused conducts bis own defense, he is without 

' M i l ~ m y O d x  0fNNovembcr 13.M01 & c d n U ' s  Milimy &No. I), 4(b). No& 13, u)01, DoDMCI No. 1. 
MA). ~ n d  30.2009: md DODD 510S.70.6.3.Fcb 10 .2W.  Sesako. DoD MCO. 7(A). MarEb21.2002, olthoueh 
"ccd by'&aed u 8 h l y  lo aPend ordm md uUUWhool, ihw Ordo aUlhaMs dr APpolphng AuBmly lo- 
~ e ~ t e  R&LIW cooslncm wlb L J  Orden d hinsrmcuau. subla to 8 ~ ~ ~ 1  or lhc G& c-1 b~ w 
F a f ~ c h e .  

DoD MCO No. I. 7(A). 
' DoD MCONo. 1,4(CX4); DoD MCINo- 4,3@X))(11). 3WX2). 
' mD MCI No 4,3(Dp). ' mD M m  No. I, 4(AX5Xa), 6FBWL DODa Sl05.70.4.1.7. ' DoD MCO No. 1. S(K). 6@)(3). PO 102 (a1 Bahlul) 
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representation ia closed msioos h whicb he is excluded and thus is not afforded a full 
and f2ir trial. 

The Office of the Chief Prosecutor recommends that the issue be addressed at a later time 
and that it is more appropriately handledby the Presiding OEeer once charges are referred. 
(TAB A) 

I recommend lhat the Accused's q u e s t  to modify Military Commission Rules to 
recognize the right of seli-representation be denied and mat you s i p  tk attached 
mcmoran&m to tbe General Couusel of theDcpamneot of Defense. 

If you have any questions regarding this memorandum, please contact me at (703) 602- 
4173. 

k!&&5::2;9d 
f. Legal Adrirr to the Appointing Authority 

for Military ~omm&ions 
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The tommlssion Hearing was c a l l e d  ro o r d e r  a t  0931, 
26 AugusK 2004. 

PO: The m i l i t a r y  commission 1s c a l l e d  t o  o rder  

P (CDR : This  m i l i t a r y  commission is convened by Appplnting 
Order number 04-003, dated June 28th 2004; cop ies  o f  
whlch have been furnished t o  the members of t h e  
commission, counsel ,  and t h e  accused, and which will be 
marked as Review Exhlblt  1 and a t t ached  t o  t h e  record.  
There a r e  no c o r r e c t i o n s  noted t o  t h e  appoint ing o r d e r .  
The P r e s i d e n t i a l  dererminat lon that  t h e  accused may be 
subsec t  t o  t r i a l  by m l l i t a r y  uxnmission has  been marked 
a s  Review Exhlbrt  2 and has been provided t o  a l l  
memhers . 
The charge nas  been proper ly  approved by t h e  appoint ing 
a u r h o r i t y  and r e f e r r e d  K O  t h i s  commission f o r  t r l a l .  
The prosecut ion caused a copy of t h e  charge i n  English 
and Arabic,  the  accused's  n a t i v e  language, t o  be served 
oc the  accused on August 12, 2004. 

The prosecut ion i s  ready t o  proceed i n  rhe  conunlssion 
t r i a l  of t h e  Uniued S t a t e s  v e r s u s  A l i  Hamza Sulayman a 1  
Bahlul . 

The accused. commiss~on members, and a l t e r n a t e  . . - . - . . 
canmission member named i n  t h e  appointing o r d e r  and 
d e t a l l e d  t o  t h i s  c o m i s s i o n  a r e  p r e s e n t .  

A 1 1  d e c a i l e d  counsel  a r e  p r e s e n t .  

Gunnery Sergean h a s  been d e t a i l e d  r e p o r t e r  f o r  
t h i s  commission en ha9 p rev ious ly  been sworn. 

ea: I'll note  t h a t  s h e ' s  g o t t e n  a p r m t i o n  t h a t  s h e  i s n ' t  
aware o f .  

P (CDR : Yes, s i r .  sergean- 

Secur l ty  personnel  have been d e t a i l e d  f o r  t h i s  
commission and have been p rev ious ly  sworn. 

The  i n t e r p r e t e r s  have been d e t a l l e d  f o r  t h l s  commission 
and have a l s o  been previously  sworn. The f u l l  names of 
t h e  i n t e r p r e t e r s  who a r e  providing i n t e r p r e t a t i o n  f o r  
roday 's  hear ing a r e  conta lnsd i n  Review Exhib l t  3, a 
copy of which has been previously provlded t o  t h e  
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defense and t h e  r e p o r t e r s  f o ~  inclusion i n  the record 

The b a l l i f f  h a s  a l s o  previously  been sworn. 

PO: Previously marked, shown t o  counsel ,  and s igned is RE 4 ,  a  
p r o t e c t i v e  order concernmg t h e  i d e n t i t y  of t h e  
i n t e r p r e t e r s .  E i t h e r  s i d e  o b j e c t  t o  t h a t  order? 

M: (LCDR Sulldel) : NO, s ir .  

PO:  I have beer! des igna ted  a s  the  p res id ing  o f f l c e r  of c h i s  
c o m i s s i o n  b y  che appoint ing author icy,  and 1 have been 
p rev ious ly  sworn. All o t h e r  members of t h e  commission 
and the  a l t e r n a t e  member w i l l  now be sworn. 

A l l  persons I n  t h e  courtroom, p l e a s e  r l s e .  

The members were sworn.  

PO: The comm~sslon i s  assembled. 

1 would ask &fore  we cont lnue a l l  people r h o  a r e  golng 
t o  speak t o  remember t h a t  w e  have t o  speak s o  t h e  
i n t e r p r e t e r s ,  t h e  t r a n s l a t o r s  can t r a n s l a t e .  

Before cont inuing u l t h  p r e l m i n a c y  mat te r s ,  it i s  
necessary  f o r  me t o  inqu i re  i n t o  t h e  accused 's  need f o r  
an i n t e r p r e t e r .  

M r .  a1 Bahlul,  do you understand and speak Engl ish?  

ACC: r p r e f e r  t o  have an i n t e r p r e t e r .  

PO: Would you r e p e a t  t h e  translation, p lease?  

ACC : I p r e f e r  t o  have an i n t e r p r e t e r  p r e s e n t .  

Po:  What language do you speak? 

ACC : Arabic language. 

PD: As I s a i d  e a r l i e r .  t r a n s l a t o r s  have been appointed t o  this 
case .  Do you understand t h e  t r a n s l a t l o n  char i s  being 
made? 

ACC : c l e a r .  
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PO: Commander p l e a s e  s ta te  t h e  d e t a l l l n g  and 
q u a l i ' i c a t i o n s  of t h e  p r o s e c u t i o n .  

P ICDR - S i r ,  a l l  members oE t h e  prosecutLon have been 
d e t a i l e d  t o  t h i s  m i l i t a r y  commission by the c h i e f  
p r o s e c u t o r .  A l l  members of t h e  prosecution a r e  
qualified under M i l i t a r y   omm mission Order Number 1. 
Paragraph 4 (b) , and W e  have p r e v ~ o u s l y  been sworn. NO 
member of  t h e  p r o s e c u t i o n  has a c t e d  in any manner which 
might  tend  t o  d i s q u a l i f y  us i n  t h i s  proceeding. The 
detailing document has been marked as Review Exh ib i t  5 
and prev;ously provlded  t o  t h e  couxt  r e p o r t e r .  

PO: Commander Sundel. have  e i t h e r  you o r  Major Bridge4 -- 
w e l l ,  have you and Major Brldges been p r o p e r l y  d e t a ~ l o d  
t o  t h l s  ca se?  

DC (W-DR Sundeli  : We have, sir. 

PO: Has e i t h e r  of you a c t e d  i n  any manner i ncons l s t en r ;  u i t h  
your d u t l e s ?  

DC (LCDR Sundel l :  Not t h a t  I ' m  aware o f .  

PO: I ' l l  t a k e  that  f o r  a  no. 

M r .  a1 Bahlul ,  pu r suan t  t o  M i l l t a r y  Commlsslon O r d e r  
Number 1, you are now a t  t h i s  moment, r e p r e s e n t e d  by 
your d e t a i l e d  counse l ,  Commander Sundel  and Major 
Br idges .  They are provided co you a t  no expense ,  You 
may a l s o  r e q u e s t  a d i f f e r e n t  m i l i t a r y  l a u y e r  t o  
r e p r e s e n t  you. I f  t h e  person  you a s k  f o r  is reasonably  
available, he or  she  would be appointed t o  r e p r e s e n t  
you. I L  t h a t  happens, your d e t a i l e d  c o u n s e l ,  Commander 
Sundel  and Major Bridges,  would normal ly  be excused; 
however, you cou ld  r e q u e s t  t h a t  they remain on t h e  c a s e  

I n  a d d l t l o n ,  you may r e q u e s t  t o  b e  r e p r e s e n t e d  by a 
c i v ~ l i a n  lawyer.  A c i v i l i a n  lawyer would r e p r e s e n t  you 
a t  no expense t o  t h e  government. Such a lawyer must be 
a  United S t a t e s  c i t i z e n  and c e r t i f i e d  t o  p r a c t l c e  l a u  i n  
t h e  United S t a t e s .  She o r  he  must be e l i g i D l e  f o r  a  
s e c r e t  c l e a r a n c e  and a g r e e  i n  w r i t i n g  t o  comply wxth t h e  
rules of t h e  commissions. If you had a  c i v i l l a n  lawyer, 
t h e  d e t a i l e d  counse l ,  Commander Sur-del and M a ~ a r  B r ~ d g e s  
would remain on t h e  c a s e .  Do you unders tand  what I j u s c  
sa 1 d? 
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ACC . Clear .  

ACC : 

PO: 

.ACC : 

Po: 

ACC : 

ACC : 

Po: 

ACC : 

Po: 

Do you have any ques t ions  about  your rights t o  be be ing  
r e p r e s e n t e d  b e f o r e  t h i s  commission? 

Am I al lowed t o  r e p r e s e n t  myself?  

I ' m  r e f e r r i n g  to M i l l t a r y  Cornmission Order Number 1. 
Paragraph 4 (c ) ,  sub i 4 ) .  It s t a t e s ,  the  accused must be 
r e p r e s e n t e d  a t  all r e l e v a n t  t L m e 3  by  d e r a i l e d  de fense  
c o u n s e l .  So t h e  answer l s ,  no, you ' r e  not  al lowed t o  
r e p r e s e n t  y o u r s e l f .  

Excuse me. If I can a s k  che judge -- 

Please  speak  u p  

-- if I can t o  know the  reason   hat disqualifies m e  from 
r e p r e s e n t i n g  myself .  I would l i k e  t o  know why, and i f  
n o t  -- 
Okay. A r e  you ask ing  co r e p r e s e n t  y o u r s e l f  b e f o r e  t h l s  
c m l s s i o n ?  

Yes, I would like r o  r e p r e s e n t  myself 

S i r ,  could  you p l e a s e  t r y  speaking  -- o r  move t h e  mlc 
c l o s e r  t o  y o u r s e l f  

~ s s ,  I would like t a  represent myse l f .  [ l n c c r p r e t e r :  I s  
t h a t  b e t t e r ? )  

L e t ' s  t a l k  about  t h a t .  I want t o  go over  s e v e r a l  m a t t e r s  
w l th  you s o  t h a t  you understand what such  a r eques t  
means. Let me t a l k  about  your d e t a i l e d  counse l .  

To be d e t a i l e d  counse l ,  t h e y  have t o  be q u a l ~ f i e d  
a t t o r n e y s ;  that means t h a t  t hey  have t o  b e  adml t ted  t o  
p r a c t i c e  be fo re  the  h i g h e s t  court of a s t a t e ,  and b e  
c o m l s s l o n e d  as a judge advocate  i n  One of  t h e  m r l i t a r y  
s e r v i c e s  o r  t h e  United S t a t e s .  

C o m n d e r  Sundel ,  you ' r e  obvious ly  Navy What state? 

LCDR S u n d e l ) :  I am b a r r e d  i n  Maryland, s i r .  

Major Brrdges you' Ke Army. What s t a t e ?  
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A D C  (Ma] Bridges): Kentucky, s i r .  

?O: okay. So Commander Sundel  1s admit ted  t o  p r a c t i c e  i n  
Maryland, and h e ' s  been c e r t i f i e d  by t h e  Judge Advocate 
Genera l  of t h e  Navy as  a  judge advocate.  Malor Bridges 
1s admi t t ed  i n  Kentucky, and h e ' s  been c e r t i f i e d  by t h e  
Judge Advocate General  of t h e  Army. 

Okay. Second, before  they  g o t  he re ,  they were 
nominated; they  were chosen by t h e  Navy and the  Army a s  
representatives of t h o s e  s e r v i c e s  t o  s e r v e  a s  de fense  
counse l .  And then  they  were s e l e c t e d  a3  d e f e n s e  counsel  
by Colonel  Gunn who i s  the  Chlef Defense Counsel o f  t h e  
camm~ss ions .  He's an A i r  Force o f f i c e r .  They have t o  
have a s e c u r i t y  c l ea rance ,  and chey both  do have 
s e c u r i t y  c l ea rances ;  c o r r e c t ?  

DC (LCDR Sundell : Yes, s i r .  

ADC (Ma] Brldgesl  : Yes, sir. 

PO: So t h e y  can see a l l  t h e  in fo rma t ion  f o r  t h a t  t r i b u n a l  o r  
commission. I n  a d d i t i o n  t o  graduating from c o l l e g e  and 
law schoo l ,  t h e y ' v e  each  r ece ived  e x t e n s i v e  t r a l n i n g  i n  
m l l i t a r y  law which IS, a t  t lmes ,  a  confus ing  subse t  of 
law. From t h e  time they  became ludge  advocates ,  t h e y ' v e  
l e a r n e d  nor only  m i l i t a r y  l e g a l  principles and 
terminology,  b u t  t hey 've  l e a r n e d  m i l i t a r y  terminology 
about  t r o o p s  and a i r p l a n e s  and s h i p s  and t h l n g s  l i k e  
that. And t h e y ' v e  become f a m i l i a r  v l t h  t h e  gene ra l  
m i l l t a r y  p r a c t i c e  and how t h l n g s  a r e  handled i n  t h e  
Departments of t h e  Xavy, Army, and t h e  Depzrtment of 
Defense. 

And -- I r e s l s t  maklng a comnent abour Kentucky -- t hey  
a r e  bo th  Fluent  i n  Eng l i sh ,  uhich i s  a n e c e s s i t y  here .  

Perhaps even more impor tant ly ,  t h e y  a r e  n o t  on t r l a l  
here, whlch means t h a t  t h e y  a r e  n o t  p e r s o n a l l y  involved,  
uhlch  means t h a t  they  can  remain objective i n  s i t u a t i o n s  
when a pe tson  about  whom t h i n g s  a r e  be ing  s a l d  might 
become ernotlonal o r  hea ted .  Do you unders tand  what I ' v e  
s a i d  s o  Ear? 

ACC : Yes, I understood.  

PO: Now, l i k e  I s a i d  be fo re ,  Comnander Sundel and Major 
Bridges a r e  both judge advocates .  They have bo th  been 
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d e t a i l e d  t o  represent you s i n c e  rhe 3rd of February J E  
2004. nur ihg  t h l s  pe r iod ,  w h ~ l e  I ' m  no t  aware o f  t h e i r  
e x a c t  a c t i v i t ~ e s  s l n c e  t h e y  d o n ' t  r e v e a l  ;hlags t o  me, I 
f e e l  c e r t a l n  t h a t  t h e y  have been s tudy ing  t h e  law which 
i s  a p p l s c a b l e  t o  t h e s e  proceedings,  p repa r ing  v a r i o u s  
m a t t e r s  t o  p r e s e n t  t o  t h e  cammiss~on and to ot.her 

~~ ~ ~ - - -. . - - 
authorities; and determining how b e s t  t o  r e p r e s e n t  you 
i n  front oE t h e  camnission. 

Given t h e i r  background and training, they have t h e  s k l l l  
and  knowledge to f o r c e  t h e  c o m l s s l o n  t o  apply  t h e  r u l e s  
and t h e  law on your b e h a l f ;  and if  they  f e e l  t h a t  t he  
commlsslon has  not  done so ,  t hey  have Lns t an t  acces s  t o  
computers t o  make and f i l e  motlons. They can make 
o b l e c t i o n s .  They can argue by analogy t o  f e d e r a l ,  
m i l i t a r y ,  and i n t e r n a t i o n a l  law: and they  have r e s e a r c h  
r e sources ,  bo th  computer and p e r s o n a l ,  which w i l l  h e l p  
them i n s u r e  t h a t  your r i g h t s  a re  r ep resen ted  o r  
p r o t e c t e d  i n  t h e s e  proceedings .  Do you unders tand  what 
I l u s t  s a i d  now? 

ACC : Yes, I unders tand .  I have a q u e s t l o n  based on what you 
s a i d .  Are you done? 

PO: Not y e t .  

ACC : When y o u ' r e  done.  

W: No. I ' m  s o r r y .  Yes, you may a s k  your ques t lon  now. 

ACC : I have same i d e a  about  practicing law i n  Yemen. [To 
~ n t e r p r e t e r l  

PO 1 Excuse me. Could you p l e a s e  l e a n  forward and speak  j u s t  a  
l i t t l e  l o u d e r .  

RCC : I have some idea  anout p r a c t i c x n g  law in Yenen. 

DC (LCDR Sunde l ) :  Excuse me ,  sir. I ' m  n o t  s u r e  t h a t  was e x a c t l y  
*hat M r .  a1  Bahlu l  s a l d .  My unders tanding  is h e  s a l d  
t h a t  he knows some people  who p r a c t ~ c e  law. 

INT: I do apologize ,  srr. Correction, I have -- 
ACC : Nobody r e p r e s e n t s  m e  until t h i s  p o i n t .  I wish nobody 

would interrupt you whi le  I ' m  t a l k i n g .  I have some 
people  t h a t  do p r a c t i c e  o r  a r e  fami l lar  wlth  law in t h e  
coun t ry  of Yemen Eron d i f f e r e n t  a r e a s .  
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I f  t h e  American law, a s  f a r  a s  I know, would allow m e  t o  
he represented by a Yemeni a t t o rney  through American 
syscem. is i t  poss ib le  t h a t  I can be granted t h i s ,  a 
Yemeni a t to rney .  And a s  Ear a s  I knou, if I'm s i g h t ,  
t h a t  I cannot be represented by anybody o t h e r  than an 
American. Is i t  pos s lb l e  t h a t  the  Yemeni a t t o rney ,  
through t he  American a t to rney ,  can be lnvolved i n  my 
case? 

50 w e  a r e  t a l k i n g  co r r ec t l y ,  so I can make sure  I 
understood what you requested,  r e f e r r i n g  again t o  MCO 
Number 1, Paragraph 4 ( c 1 ( 3 ) .  lt s t a r e s ,  i n  talking ahout 
c i v i l l a n  counsel -- whlch l u s t  means anyone r h o ' s  not  
wearing a uniEorm -- t h a t  t he  a t t o rney ,  t h e  c l v l l l a n  
must be  a United S t a t e s  c i t i z e n .  And you undeI.scood 
t h a t  y -- i t  appeared t o  me t h a t  you understand t h a t .  

Now, 1s what you a r e  t e l l i n g  m e  t h a t  yon want t o  have a 
Yemen1 a t to rney  provlded a t  no expense t o  t he  
government, meaning the Uniced Srates Government, 
p r e ~ e n t  t o  a s s i s t  your d e t a l l e d  counsel ,  Commander 
Sundel and Major Bxidqes f o r  t h i s  proceeding? I don ' t  
know, t h a t ' s  why I 'm asking. 

ACC: Yes. 

OC (LCDR Sunde l ) :  S i r ,  i f  I j u s t  may? 

PO: Yeah, you may. 

DC (LCDR Sundel):  I th ink  perhaps what rie qay want t o  do i s  t o  
c l a r i f y  1 E  h i s  f i r s t  preference i s  to represen t  himsel l ;  
i f  t h a t  i s  noL allowable,  h l s  second preference i s  t o  be 
represen ted  exclusively by a Yemeni attorney; and if 
t h a t  i s  not  al lowable,  h l s  last pre fe rence  is co be 
represented by m i l l t a r y  counsel,  wi th  a Yemeni a t t o rney  
assistant . 

PO: Thank you f o r  your a s s i s t ance ,  I mean i t .  

You heard Commander Sundel, so  now I'm aointr t o  ask vou. - -  ~ - 

I explained t o  you g e n e ~ a 1 . i ~  your right:  t 0~~ounse .1 . -  
Detal led counsel,  a requested m l l l t a r y  counsel,  a 
c i v i l i a n  counsel,  U . S .  c l r l z e n ,  those  a r e  your r i g h t s  t o  
counsel.  As you ' re  s i t t i n g  there, p l ea se  j u s t  t e l l  me. 
r i g h t  now, whec do you want? Do you wanc a second talk 
t o  someone? Honest, I meEn -- do you want t o  t ake  a -- 

PO 102 (a1 Bahlul) 
Page 16 of 114 

PO 102 G--Encl 1 (al Bahlul)
16 of 114 pages
 



ACC : I have mentioned p rev ious ly ,  and you answered 1t. 1 asked 
1E 1 can  r e p r e s e n t  myself,  you s a i d  no. But what I 
meant -- I do n o t  want an a t t o r n e y  r e p r e s e n t i n g  me. 
I'll a t t e n d  the  s e s s l o n s  11 i t ' s  rnandarory t o  ac tend;  
I ' l l  be here .  If I d o  have t h a t  cho ice  a t t e n d J n g  the 
s e s s i o n s ,  I ' d  r a t h e r  no t  be h e r e .  Th i s  i s  arl o r d e r .  

PO: What *as t h e  l a s t  word, s i r 7  

ACC : I: I do no t  have -- if i t ' s  have t o  a t t e n d  t h e  hea r ing ,  
then  I ' d  r a t h e r  no t  a t t e n d .  

PO: I do n o t  r e c a l l  directing o r  s t a t i n q  t h a t  you a r e  n o t  
a l lowed t o  r e p r e s e n t  y o u r s e l f  What I saad  and I read  
was t h e  provision of che m i l i t a r y  commissaon o r d e r .  I 
am t r y i n g ,  hones t ly ,  to  f i n d  o u t  your d e s i r e s  and t o  
f l n d  o u t  something more a b o u ~  you and t h o s e  d e s i r e s .  1 
have not  ignored  what you sa id .  b u t  I want t o  f i n d  o u t  
some more be fo re  I say  any th ing  i n  t h a t  reqard :  okay? 

ACC: Good. 

PO: Commander -did I say, on t h e  ~ e c o r d  -- i f  I d i d  -- 
d i d  I s a y  e c o u l d n ' t  r e p r e s e n t  hlmzelE, o r  d i d  I read 
from t h e  -- I ' m  n o t  t r y i n g  t o  t r i c k  anyone. 1 d o n ' t  
remember s ay ing  he could no t  r e p r e s e n t  h i m s e l f .  

P (CDR One moment, slr. S i r ,  I b e l i e v e  t h a t  when you r ead  
t h e  i n s t r u c t i o n ,  t h a t ' s  t h e  r ea sonab le  i n t e r p r e r a t l o n  of 
t h e  i n s t ruc tLon .  

PO: Order,  but  t h a t ' s  f i n e .  

p (CnR The o r d e r  cha t  you read .  

PO: Okay. I get to i n t e r p r e t  my words, he  g e t s  t o  t r a n s l a t e  
them. 

Before  I s ay  anyth ing  on t h a t  s u b j e c t ,  M r .  a1 Bahlul ,  
I ' d  l i k e  to  know something more about  you. And i f  you 
uish, you can  t a k e  a moment and t a l k  wi th  anyone and you 
can t e l l  rre whether  o r  no t  you want t o  answer t h e s e  
ques t ions .  

Haw o l d  a r e  you? 

ACC : You can ask me any th ing .  I d o n ' t  need t o  s o  back t o  
anybody. 
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PO: 

ACC : 

PO: 

ACC : 

Po: 

ACC : 

PO: 

ACC : 

ACC : 

Po: 

ACC : 

PO: 

ACC : 

eo: 

ACC : 

How o l d  a r e  you? 

T h i r t y - s i x  yea r s .  

How many yea r s  o f  formal  educa t ion  do you have? 

S ~ x t e e n  y e a r s .  

Have you spen t  much t l m e  i n  t h e  American c u l t u r e  o t h e r  
rhan  your t i m e  here a t  GuanLanarno? 

T h ~ s  i s  p e r s o n a l ,  t o  me? 

Yes, p e r s o n a l l y .  

Are you interested o r  i s  ir; Important  t o  you t h a t  I answer 
t h l s  q u e s t l o n ?  

I ' m  a s k ~ n g  t h e  q u e s t l o n  because t h e  proceedings  t h a t  
y o u ' r s  i n  f r o n t  o l  a r e  d e r i v e d  Erom Dur c u l t u r e ,  and 
d i f f e r e c t  c u l r u r e s  have d i f f e r e n t  ways of h a n d l l n g  
t h r n g s .  And I guess  what I ' m  asking is t h i s :  Is your 
knowledse of  ou r  c u l t u r e  sufficient t o  make t h i n a s  t h a t  
would appear  s t r a n g e  l E  you had no knouledge,  noE appear  
53 s t r a n g e ?  T h a t ' s  a l l  I ' m  ask ing .  

I have l a r g e  amount of knowledge 

Okay. Ta lk ing  about  language, w e  a r e  u s i n g  a t r a n s l a t o r  
now, but t h e r e  a r e  t h i n g 3  t h a t  a r e  saLd, no m a t t e r  how 
qsod the t r a n s l a t o r  might  be, that l o s e  something i n  
translation. And t h e r e f o r e ,  I ask: Is your f luency  
l e v e l  i n  Eng l i sh  such  t h a t  you can  unde r s t and  most of 
v h a r ' s  s a i d  wi thout  t r a n s l a r l o n ?  

Not a l a r g e  s c a l e .  

Have you had any formal  t r a l n i n g  i n  t h e  law? And h e r e  I'm 
not  t a l k i n g  l u s t  about  t h e  Amerlcan l e g a l  sysrem, but  
any l e g a l  t r a i n i n g .  

I ' v e  r e a d  l e g a l  m a t t e r s  and hooks. 

Other  t han  t h e  l e g a l  !not ions t h a t  you've seen, have you 
e v e r  s t u d l e d  i n t a r n a t l o n a l  law o r  t he  i a v  of w r r ?  It's 
not  something t h a t  most peop le  may much attention t o .  

Y e s ,  I d l  I ' v e  r e a a .  
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PO: Ycu have been given a copy of t h e  charges  a g a i n s t  you a t  
t h i s  proceeding -- and b e f o r e  you answer t h l s  question, 
p l e a s e  take time t o  cons lder  my use o f  tne word 
'understand".  When I s a y  "undersLand", uhac 1 mean i s ,  
do you comprehend, a s  they  a r e  w r i t t e n ,  uhat  they a r e  
charg ing?  Having pu t  t h a t  c a v e i t  -- h a v ~ n g  put  t h a r  
e x p l a m e r s  i n ,  do you unders tand the  charges  a g a i n s t  
ycu? 

ACC: 

PO: 

Very good. 

Do you r e a l i z e  t h a t  because -- well, t h a t  i n  acccrdance 
with t h e  P r e s i d e n t ' s  m i l i t a r y  o r d e r  and H i l ~ t a r y  
Commission Order Number 1, t h e r e  may D e  evidence a g a l n s t  
you which you would n o t  be a l loued  t o  see because of i t s  
p r o t e c t e d  nature? 

ACC : Do you have ano ther  q u e s t i o n ?  The p r o t e c t e d  informat ion,  
t h l s  i s  something char 1s intentional. The people t h e t  
s t a r t e d  t h i s  were t h e  B r l t i s h ,  r e l a t l n g  t o  Musllms. I 
d o n ' t  t h i n k  i t ' s  f a i r  t h a t  the  evidence uould n o t  be  
p r e s e n t e d  and t h e  accused cannot defend h imse l f  u i t h o ~ t  
see ing  such evidence f o r  himself, o r  even through an 
a t t o r n e y  . 

PO: You have made i n  your response,  what you l u s t  s a i d ,  a  
c h a l l e n g e  t o  t h e  s t r u c t u r e ,  t h e  way t h e  commission is 
s e t  up. And t k e  commission w i l l  t a k e  a  motion -- p l e c e  
o f  paper  o n  t h ~ s .  

That u a s n ' t  my question. N y  question '4.5: Whether you 
b e l l e v e  i t ' s  f a i r  o r  not Eaiz,  da you unders tand r ~ g h t  
now t h a t  you w i l l  not  be able to see c e r t a i n  evldence 
because  lt 1s e i t h e r  c l a s s i f i e d  o r  p r o t e c t e d .  Right 
now, you c a n ' t  see it .  Do you unders tand t h a t ?  

ACC: For t h e  p r o t e c t e d  evidence, let 's p u t  ir a s i d e .  I t ' s  all 
well known i n  a l l  those  -- t h e  c i v i l i a n  o r  che l o c a l ,  
t h e  d e c i s l o n  is t h e  evidence,  e s p e c i a l l y  i f  t h a t  
d e c i s i o n  i s  under no p r e s s u r e ,  and based on t h e  person 
wi thout  any -- without being placed under any p r e s s u r e ,  
and based  on personal  d e c i s i o n  o r  p r e f e r e n c e .  

I know t h a t  t h e  p r e s i d i n g  officer 1s not i n t e r e s t e d  t h a t  
I dec ide  t h a t  I an from al Q a ~ d a  o r  n o t .  Let t h e  
procccdings  take its course  regarding lf 1 am g u l l t y  or 
n o t .  
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One p o i n t  t h a t  1 would l i k e  t h e  judge t o  unders tand  and 
t h e  members o r  t h e  Pane l ,  and  he people  -- t h e  people 
t h a t  a r e  Lhe j u r o r s ,  o r  t h e  peop le  t h a t  were sworn i n ,  
and t h e  p r o s e c u t o r ,  and t h e  de fense  team t h a t  u n t i l  t h i s  
p o i n t  does  n o t  r ep resen t  me, and t h e  v i s i t o r s  and 
d e t a i n e e s ,  and  i f  i t ' s  be ing ,  you know, vaewed v l a  media 
channels ,  peop le  t h a t  a r e  ua t ch ing  a s  w e l l ,  people  of 
che e n t i r e  g lobe  should  knou, I t e s c i f y  t h a t  t h e  
Rmerlcan government i s  under no p r e s s u r e .  Nobody h a s  
pu t  t h e  United S t a t e s  Government under  p r e s s u r e .  I am 
from a 1  Q a i d ~ ~  and t h e  r e l a t i o n s h i p  between me and 
September 11 -- 
Members -- thank y ~ u .  P l ease  s t o p  f o r  a  second.  

Members, you a l l  u n d e r s ~ a n d  t h a t  I am ques tsonlnq  
Mr. a 1  Bahlu l  i n  o r d e r  t o  determine h i s  r e p r e s e n t a c i o n .  
You a l l  undersrand t h a t ;  r l g h t ?  You a l l  unde r s t and  t h a t  
Mr. a 1  Bahlul  h a s  not  been p laced  under o a t h ?  

Apparent ly  s o .  

You f u r t h e r  unders tand  t h a t  none of Lhrs i2 evldence  l n  
any way. Do you a l l  unders tand  t h a t ?  

Apparently s o .  

I apo log ize  f o r  i n c e r r u p t i n q  you. 

P I C D R  Slr, b e f o r e  W e  go on, we'd n o t e  ou r  o b j e c t i o n  t o  
cha t  s t a t e m e n t  and a s k  f o r  a  r e c e s s .  

PO: What do you wish LO d l s c u s s  i n  t h e  r e c e s s ?  

P (CDR - 1 t h i n k  our o b ~ e c t i o n  1s no ted .  We d o n ' t  z h l n k  
t h a t ' s  an a c c u r a t e  s t a t e m e n t  of c o m l s s i o n  law. 

PO: Thank you. You may p rov ide  a b r i e f  on t h a t  m a t t e r .  

P (CDR Yes, sir. 

PO: G o  on .  

ACC: I know = h a t  t h i s  i s  like an a r ra ignmen t ,  a n d  The q u e s t i o n s  
a r e  l i m l t e d  l e g a l l y ,  and t h e r e  1s other  s e s s i o n s  c h a t  
w i l l  ta)re p l a c e .  And i t ' s  normal from t h e  p r e s l d i n q  
o f f i c e r  and t h e  o t h e r s  s i t t i n g  h e r e  t a k e  t h e i r  time t o  
s e e  t h a t  probably  they  might  r ende r  an i n p o p e r  
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judgment; 30 t h a t  w e  d o n ' t  r e a l l y  go  i n t o ,  you know, 
s i d e  t h i n g s ,  you know, ove r  h e r e .  

I n  s h o r t ,  I would l i k e  t o  r e p r e s e n r  myse l f ,  and I ' m  
t e l l i n g  c h i s  t o  t h e  p r e s i d i n g  o f f i c e r ,  or  Lbe ludge .  
For t h e  q u e s t i o n s  t h a t  t h e  judge have  asked ,  for the 
t h i n g s  t h a t  you need r o  knou about  m e  r e l a t i n g  t o  be ing  
Lami l la r  w i th  t h e  l a w  and t h e  new l a w s .  S p e c l f i c a l l y ,  
t h e r e  was new laws t h a t  were d r a f t e d  i n  t h fhUni t ed  
S t a t e s  s p e c i f i c a l l y  a f t e r  t h e  September 11 incident. 
I would like t o  t i l e  a  motion t o  r e p r e s e n t  myself  and 
defend myself a t  t h e  same time. 

I can  w r i t e  o r  everybcdy i n  t h i s  room can be a w i t n e s s  
i n  t h e  ne*t s e s s i o n s .  Nobody s h o u l d  be worr ied  r e l a t i n g  
co m e  c a u s i r q  problems, o r  be ing  l o u d ,  o r  b a s i c a l l y  
s a y i n g  t h i n g s  t h a t  might  be i n f l a m a t o r y .  I can  g l v e  
you my word, you know, my v e r b a l  p r o n l s e ,  t h a t  basically 
I would nor ,  you know, go a g a i n s t  t h a t ,  whac I ' m  s ay ing  
today .  

E'rm your q 'des t ions ,  you know, you wanted to  knou my 
l e v e l  of law-wise, you know, l e g a l  terms,  l e g a l  t e n s  
r e l a t i n g  t o  the l o c a l .  I know a l l  t h e  I s l a m i c  laws and 
acco rd ing  t o  your questions, b a s i c a l l y  wants t o  v e r l f y  
my a b l l l t y .  And l f  t h e  American system would not  a l l ow  
me t o  defend  myself, then  I'll be fo rced  t o  a t c e n d  and 
I ' l l  be a  l i s t e n e r .  On ly .  

PO: Whxle I'm t h ink ing ,  let me maKe a  n o t e  t h a t ' s  an a s i d e .  I 
have  mctloned ar  counse l  and Mr. a1 Bahlu l  and myself 
w ~ t h  what I p r e f e r  to  t h ~ n k  of as a  slou-down motlon 
s o l e l y  because  re a l l  t a l k  t oo  f a s t  f o r  t h e  t r a n s l e t o r s  
sometimes. 

you s t a t e d  t h a t  up u n t i l  t h l s  t i m e ,  w h i l e  Commander 
Sundel and f l a j o ~  Br idges  were d e t a l l e d  as your c o u n s e l ,  
t h e y  were not representing you. 

ACC : They d o n ' t  ~ e p r e s e n t  m e .  

PO: There's a term i n  t h e  law c a l l e d  amicus c u r i a e .  What it 
meane i s  a  f r i e n d  of t he  c o u r t .  would you pe rmi t  
Commander Sundel and Mdlor Bridges t o  i l le ,  o r  t o  g l v e  
t o  t h e  commission on your behalf  a motion r s q u e s t ~ n g  
t h a t  you b e  al lowed t o  r e p r e s e n t  y o u r s e l f ,  which i s  what 
you've t o l d  me you want co do? Because u n c i l  someone 
tells t h e  comm~ss ion  t h a t  t h i s  o r d e r  does  not  apply ,  t5e  
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comm2sslon is n o t  ab le  Lo l e t  you iepxesent  your se l f .  
w~d I f b r t h e r  t e l l  You t h a t ,  based on my experience,  t h e  
best way t o  g e t  an answer t o  your ques t lon  would be t o  
have a motlor, filed. 

' d i l l  you permit them t o  f i l e  a motion on your beha l f ,  
no t  s t a t i n g  that they  a r e  represent ing  you? 

ACC: If I represent  t h a t  motion through m e ,  through t h e  l e g a l  
term. t h a t  means I d i d  have them rep resen t  m e .  

PO: N O ,  I have ju s t  s a l d  tha t  they would f l l e  a motlon a s  an 
amicus, rneanlng l u s t  3 s  a f r i end  of the commission. 

ACC : Frlends o f  the commission? 

ACC : A s  a medlator  betweer t h e  two of us? 

PO: I would imagine t h a t  sitting t h e r e ,  Commander Sundel and 
Major Bridges have t h e  desire t o  g e t  you what you waltc. 
l f  they  can. No o r e  on t h i s  comms3icn is qolng t o  
wr l t e  a b r i e f  -- a brleE is just t he  law t h a t ' s  a t t ached  
t o  a m o t ~ o ~  -- uhlch pu t s  Lorth your side. sy a l l ~ w ~ n g  
them t o  F i l e  an amicus brzef, you have sald and I ' v e  
heard, we've a l l  heard,  i t ' s  on t h e  record  t h a t  they '  r e  
not represent ing  you. And you -- by a l l o w ~ n g  them t 3  
flle an amicus b r l e f ,  you ' re  not  changing t h a t .  You're 
j u s t  g e t t i n g  t h e  b e n e f i t  -- how l o n g  i n  t h e  servacs. 
Major Bridges? JAG Corps? 

AOC (Ma] Br idges) :  Twelve-and-a-half years ,  s i r .  

DC iLCDR Sundel) : About 1 4  yea r s ,  s lr .  

W :  -- o f  26-end-a-half years of l e g a l  t r a i n l n g  uho a r e  t r y i r g  
LO ~ P C  you u h a t  you want on t h i s  one rssue. 

ACC : I would only  stick t o  the ve rba l  o f f e r .  

PO: wel l ,  you g e t  your recess, Commander C o u r t ' s  ln 
recess. 

The C m l s s r o n  Hearing receszed a t  1028, 26 A u g ~ s t  2004. 

The Commission Ilearing reconvened a t  111 0, 26 ~ l j g u s t  2004 
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PO: The c m l s s i o n  w i l l  cone t o  o r d e r .  Le t  the r e c o r d  r e f l e c t  
t h a t  a l l  p a r t i e s  p r e s e n t  when t h e  c o m i s s i o n s  recessed 
a r e  once  a g a i n  p r e s e n t .  

I n  l ook ing  a t  my n o t e s ,  I n o t e  t h a t  I f a i l e d  t o  mention 
on t h e  r e c o r d  t h e  d e f e n s e  counse l  d e t a i l i n g  le t te r  which 
is a l r e a d y  what,  Comander  - 

P (CDR Six .  s l t .  

PO: Thank you. M r .  a1 Bahlu l ,  ~n  t h e  c o u r s e  o f  o u r  
discussions, I b e l i e v e  I de termined  v h a t  it is  you want. 
I ' m  go lng  t o  ask  you aga in  so t h a t  I can make s u r e  t h a t  
I know. The f i r s t  t h i n g  you want,  your d e s i r e s  a r e  t h a t  
you b e  p e r m i t t e d  t o  r e p r e s e n t  y o u r s e l f  b e f o r e  t h i s  
commisslon; i s  rhar.  c o r r e c t ?  

ACC : Yes. 

PO: I f  t h a t  i s  n o t  pe rmi t t ed .  your second c h o l c e  1s t o  b e  
r e p r e s e n t e d  b y  a Yemeni a t t o r n e y ;  is t h a t  c o r r e c t ?  

RCC : A s  f a r  as t h e  Yemeni a t t o r n e y  1 s  concerned ,  i f  I g e t  t h e  
g u a r a n t e e s  t h a t  h e ' l l  n o t  b e  harmed neither by t h e  
Yemeni, n o r  by  t h e  lvaerican a u t h o r i t y  b e c a u s e  of che 
s e n s l t l v i t y  o i  t h e  m a t r e r ,  and t h e  s e n s r t i v l t y  o f  t h e  
m a t t e r  a s  f a r  as t h e  a1 Qaida  c a s e  and t h e  United States 
of Funerica, iE I g e t  g u a r a n t e e s  from t h e  Yemen] 
government and t h e  Americans t h a t  t h e y  will n o t  be 
harmed, as far as t h e  sensitivity of t h e  m a t t e r s ,  rhen  I 
c a n  appolnt if law pe rml r s  m e  t o  do so. 

PO: I'll r e p h r a s e  my unde r s t and ing .  If  You a r e  no t  a l lowed t o  
r e p r e s e n t  y o u r s e l f ,  you wish r o  have a  Yemeni lawyer  
r e p r e s e n t  you s u b j e c t  t o  the g u a r a n t e e s  you just s t a t e d :  
i s  t h a r  c o r r e c t ?  

ACC : T h l s  i s  okay because  I d o n ' t  want apybady t o  b e  harmed 
because  o f  me. 

PO. Wr.ar you have posed, a s  I b e l i e v e  I s t a t e d  be fo re ,  a r e  
s t r u c t u r a l  c h a l l e n g e s  t o  t h e  commission p r o c e e d l n g s .  
T3e commisslon, as i t  s i t s  he re ,  does no t  have t h e  
a s t h o r i t y  t o  make t h o %  s t r u c t s r a l  changes .  

However, t h e  c m i s s l a n  w l l l  c ause  -- w i l l  make a 
transcript o f  e v e r y t n l n g  t h a t ' s  beea sald and  forward ,t 
t o  t h e  p e o p l e  who c a n  make o r  authorize s t r u c t u r a l  
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changes. You have told me that you do not wlsh 
Commander Sundel and Malor Bridges to do anyching on 
ygur behalf. 

ACC : Yes, e~ther them or anybody else 

PO: Cotnmander Sundel, speaking for yourself and Major Bridges, 
recognizing that Mr. a1 Bahlul says L h a t  you do not 
represent hlm, 1 hereby direct you to provlde, for 
forwarding to the appointing authority, a motion. And 
chis motion will address two structural changes and your 
support -- your legal support -- a motion. The 
structural chanses will be concernlna the riaht of an 
accused to rept;sent himself, and the rxghc of an- 
accused to ger a foreign artorney to represenr him. 

Y'all have been on the case for a long tlme. By the -- 
I'm sorry, I also did not say, you will not in thls 
motion state chat you are representing che views or 
desires of Mr. a1 Bahlul. Any questlon abokt chat? 

DC [LCDR Sdndel): No, sir. 

M): Don't sit down yet. When can you have a wcll-reasoned and 
well-researched brlef on those matters prepared to send 
forward? 

DC (LCDR Sundel): 1 think we could have that fjeady a week from 
tomorrow, sir. That would be the 3' of September, sir. 

PO: Okay.  Provide ~c to prosecution; prosecution, you prov~de 
your response to Commander Sundel and Major Brldges in 
their capacity as detailed counsel w are not 
representing Mr. a1 Bahlul by the lJkR of Scptembet. 

You provide, Commander Sundel, by the 3oth of September 
your final reply and all the matters therewith to the 
appointing authority, Mr. Rltcnburg. 

I will provide both counsel -- I will provlde the 
prosecution and Commander Sundel and Major Brldqes no 
later than Saturday, a transcript of these proceedings 
SO that you both -- so that the prosecution and the 
detailed defense counscl may see what Mr. a1 Bahlul 
scated verbally on the record. This transcript will be 
authenclcated in due course. 

All authent~cared means, Wr. a1 Bahlul, is tha-c I will 
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rev lew i t  and s i g n  it and s a y  t h a t ' s  what happened and I 
w i l l  forward it and  a c e r t i f i e d  i n t e r l o c u t o r y  ques t ion  
t o  M r .  Altenburg For h i s  a c t i o n .  And a l l t k h a t  shou ld  
a r r l v e  f o r  him t o  s t a r c  work on by t h e  30 of 
September. 

Commander i s  t h e r e  any th ing  e l s e  t h a t  I can do a t  
t h i s  t i m e ,  i n  your op in ion ,  t o  frame t h e  i s s u e  o r  t c  g e t  
t h x s  m a t t e r  resolved? 

P (CDR NO, s i r .  We b e l i e v e  what you l a i d  ou t  i s  t h e  
approved cou r se  oE a c t i o n .  

X): M r .  a 1  Bahlu l ,  you've heard  what I ' v e  s a i d .  The 
appointing aut l lor l ry  w l l l  be t h e  one t o  s t a r t  t h e  
d e c i s i o n  making on t h i s  p roces s .  If you wish t o  submit 
any m a t t e r 5  t o  M r .  Altenburg o t h e r  t han  what you 've  
s t a t e d  on t h e  r eco rd  h e r e  today.  those  mat:ef$ will have 
t o  be forwarded s o  a s  t o  reach  hln by t h e  30 o f  
September. 

ACC : And i t  i s  about  what? 

PO: About t h e  whole t h i n g  we've been r a l k l n g .  E a r l l e t ,  you 
s t a t e d  t h a t  you d i d  no t  want t o  put any th ing  i n  wr i t l ng :  
you wanted it to be  a l l  words. I have t o l d  you - -  

RCC: A v e r b a l  r e q u e s t .  L ike  he s a i d  earlier, v e r b a l  r e q u e s t .  

PO: s t a t e d  v e r b a l l y ,  has been t aken  down b y  Sergeant  
and  it  w~l lbecome  r r i t t e n .  I a m  t e l l r n g  you, 

though, t h a t  if you change your  mind -- I ' m  n o t  t e l l ~ n g  
you :o change your mlnd -- I ' m  s ay ing  i f  you change your 
mind and you want t o  submit any th ing  t o  M r .  Atkenburg 
those  m a t t e r s  have g o t  t o  reach  him by t h e  3 0  of 
September. 

Anytlling else, Commander - 
PO: Members? 

I an1 n o t  going t o  set a  d a t e  f o r  t h e  nex t  hea r ing  i n  
this case. once M r .  Altenburg o r  o t h e r s  i n  t t e  cha in  
make a d e c i s i o n ,  I ' l l  do something then; o w y ?  

A l l  r i s e .  C o ~ r t ' s  i n  r e c e s s .  
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The commissions Hearlng recessed a t  1125, 26 ~ugust 2 0 0 4 .  
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UNITED STATES OF AMERICA 
) MEMORANDUM OF LAW: 
1 
) RIGHT TO SELF- 
) REPRESENTATION; 
) RIGHT TO CHOICE OF 
) COUNSEL 

ALI HAMZA AHMAD SULAYMAN AL BAHLUL ) 
) 2 September 2004 

1. Pumose of Memorandum. 

On 26 August 2004, the Presiding Officer of Mr. al Bahlul's military commission 
directed the undersigned, detailed defense coumel, to address the Issues of an accused's 
nght to self-representltion and counsel of his own choice m the context of military 
commiss~ons. T h ~ s  Memorandum is provided in accordance with that direction 

During counsel's lnitlal meetings with Mr. al Bahlul In Apnl 2004, he stated that 
he did not want detailed defense counsel to represent him. Instead, he slated thal he 
intended to represent himself before the commission Consistent with Mr. al Bahlul's 
wishes, on 20 April 2004 detailed defense counsel requested that the Chief Defense 
Counsel approve a request to withdraw as detailed defense counsel. The Chlef Defense 
Counsel denied the request to withdraw on 26 Apn12004. Specifically, the Chief 
Defense Counsel found that MCO No. I and MCI No. 4 required detalld defense 
counsel to represent the accused despite the accused's wishes. The most rclevant 
pravis~on cited by the ChieCDefense Counsel states that detailed defense counsel "shall 
so serve notwithstanding any inlention expressed by the Accused to represent himself." 
MCI No. 4, para. 3D(2). See also MCONo 1, para. 4C(4)CCThe Accused must be 
represented at all relevant times by Demled Defense Counsel.") 

After our request to withdraw was denled by lhe Ch~ef Defense Counsel, detailed 
defense counsel submitted a request to the Secretq of Defense, General Counsel of the 
Deparlment of Defense, and Appo~nting Authority to modify or supplement the mlcs for 
commiss~ons to allow for withdrawal of detailed defense counsel and recognize the nght 
of self-representation. See attachd memorandum, dated 11 May 2004, entitled "Rquesl 
for Modificat~on of Mjlitay Commission Rules lo Recognize the hgh t  of Self- 
Representation, UnztedStates v. ul Bahlul'3. The Secretary of Defense, General 
Counsel, and the Appoinl~ng Authority have not responded to this request 

Before the military commission on 26 August 2004, MI al Bahlul stated that he 
wished to represent hlmself. Tmnscnpt of 26 August 2004 Commission Aeanng 
(Transcnpl) at 6,7, 11, 15, 16, 18. Mr. al Bablul wen1 on to state that if he is proh~biled 
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born representing himself he desires to be represented by a Yemeni attorney of his own 
choodng. Transcript at 10, 18-19. Fmally, Mr, a1 Bahlul made clear that he did not wish 
to be represented by detailed defense counscl, and that he did not accept the services of 
deUiled defense counsel Transcript at 11, 16, 17, 19. 

A. An Accused has a Fundamental Right to Represent Himself Before a M d k q  
Commission. 

Binding treaty law, procedural rules for comparable inlernational tribunals for the 
prosecution of war crimes, and United Stales domestic law all establish an accused's 
Fundamental right tn represent hlmself, and the concurrent ngbt to refuse the services of 
appointed defense counsel. This recognized right of self-representation "assures the 
accused of the right to participate in his or her defense, including directing the defense, 
rejecting appointed counsel, and conducting h ~ s  or her own delense under certa~n 
circumstances." M. Cherif Bassiouni, Human R~ghfs  in the Context of Crimrnul Justzce. 
Identifyrng Inter~lional ProcedwaI Protecrions and Equrvalenl Protectrons zn National 
Consriturrons, 3 Duke J. Comp. & Int'l L. 235,283 (Spring 1993) Not s~nce  the Star 
Chamber of 16th and 17th century England, has defense counsel been forced upon an 
unwllllng accused. Forenu v Cal$ornza, 422 U.S. 806,821 (1975) 

The Internahonal Covenant on C~vil  and Polrtical Rightr (ICCPR), the American 
Convention on Human Rights (AMCHR), and the Convention for the Protection of 
Human Rights and Fundamental Freedoms (CPHRFF) all recognize an accused's right to 
represent hunsclf in criminal proceedings ICCPR, Arhcle 14(3)(d); AMCHR, Article 
8(2)(d); CPHRFF, Article 6(3)(c). Bassiouni a1 283 Representalive of these three 
treaties is the ICCPR's mandate that "ln the determindon of any criminal charge agamst 
him, everyone shall be entdled . . . to defend himself in person or through legal assistance 
of his own choosing." ICCPR, Article 14(3)(d). The plain language of t h ~ s  provisron 
establishes an accused's nght to represent himself. 

The right of self-representation is enforced by the both of the current international 
tribunals established to prosecute violations of the law of war. The Intemaiionsl 
Criminal Tribunal for the Former Yugoslavia (ICTY) and the International Cnminal 
Tnbunal for Rwanda (ICTR) both i~llow for self-representation before the tribunal. 
Statute of the ICTY, Article 21(4)(d); Statute of the ICTR, Arhcle 20(4)(d). 

It is worth noting that the World War U international military tribunals also 
recogn~zed the nght of self-representauon. The rules of procedure governing the 
Nurembcrg military tribunals provided that "a defendant shall have the right to conduct 
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his own defense."' Sunilarly. the tribunal for the Far East recognized an accused's right 
to forgo representation by counsel except where the Tribunal believed that appointment 
of counsel was "necessary to provide for a fair trial" 

The internationally recognized right of self-represenlatlon in crim~nal pmceed~ngs 
is consistent with United States domestic law. The Sixth Amendment of the Un~ted 
Slates Conslitut~on, as well as English and Colonla1 jurlspmdence, support the nght of 
self-representation. In Fmefta v Calrforn~a, rhz Supreme Court found that "forcmg a 
lawyer upon an unwilling defendant is contraly to h ~ s  bas~c right Lo defend himself S h e  
buly wants to do so." 422 U.S. at 807. In suwcying the long history ofEnglish cr~minal 
~ " i s p ~ d e n c e ,  the Supreme Court concluded that only one tribunal "adopted a praclice of 
Forcing counsel upon an unwilling defendant in a criminal preceding" - the Star 
Chamber. Id at 821. The SLar Chamber which was of "mixed executive and judicial 
character" and "specialized in trying 'polltical' offenses. . . has for centuries symbolued 
disregard of basic individual rights." Id 

Soon after the diseskiblishmcn~ of the Star Chamber the right of seli- 
representation was agaln formaUy recogmed m English law 

The 1695 vreason Act] . . . provided for court appoinbnent of counsel, 
but only ifthe accusedso desired Thus, as new rights developed, lhe 
accused retained h ~ s  established rlght 'to make what statements he liked.' 
The right to wmsel was viewed as guaranteeing a choice between 
representation by counsel and the traditional practice of sclf- 
representation . . At no point in ihis process of reform in England was 
counsel ever forced upon the defendant The common-law rule . . . has 
evidently always been that 'no person charged with a criminal offence can 
have counsel forced upon him against his will.' 

Fnrerro, 422 U.S. at 825-26 (footnotes and internal cirat~ons omitted). 

This common law a ~ ~ r o a c h  cononued in Colonial America. where "the insistence . . 
upon a right of self-representation was, if anything, more fervent than in England." Id at 
826. 

This IS not to say that the Colonies were slow to recognize the value OF 
counsel in c r~m~nal  cases. . . .At  the same time, however, the basic right 
of self-representation was never questioned. We have found no instance 
where a colonial court required a defendant in a criminal case to accept as 
h ~ s  representative an unwanted lawyer. Indeed, even where counsel was 
permitted, the general praot~ce continued to be self-representation, 

' Rule 2(d), Nurernberg Trial h & n p  Vol 1 Rules of h c d u r e  (Nurembcrg Rocaedigs). Rule 7(a). 
Rulcs of Rorcdure Adopted by Military Tnbunal I in lhc Trial ofthc Medical CYC (Medical Case); Rule 
7(a). Un~fonn Rules of Procedure, MiltIaIY Tnbunals. Nutemberg. Revised to 8 January 1948 (Uniform 
Rules) Olnp i h  yale edul la~chiava~on/ im~m1~htm#~Ics)  
' A&de 9(c). Charlcr af lhe intemanonal Mli* Tribunal for Ule Par East (Far Easl Tribunal) 
(hng //w yalc.eduhwwebiavaionilmdcch hlm) 
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Id at 827-28 (footnote omitted). 

Further, there can be no legitimacy to a vlew that counsel can be forced upon an 
unwilling defendant for the defendant's own good 

It is unden~able ha t  in most criminal proseclrtions defendants could better 
defend with counsel's guidance than by lhelr own unskilled efforts. But 
where the defendant will not voluntarily accept representation by counsel. 
the potenhal advantage oE a lawyer's haining and experience can be 
realized, if at all, only imperfectly. To force a lawyer on a defendant can 
only lead him to believe that the law contrives against him. . . . The right 
to defend IS personal . . . . It is the defend- therefore, who must be h e  
personally to decide whether in his particular case counsel is to his 
advantage. And although he may conduct his own defense ultimately to 
his own detriment, his choice mud be honored out of 'that respect for the 
indiv~dual which IS the lifeblood of the law.' 

Fmerto, 422 U.S at 834 (internal citahon om~ttcd) 

Finally, rules of professional respons~hility governing anomeys' conduct also 
recognize an mdividual's right to self-representanon. In discussing the formation of a 
client-attorncy relationship, one commentary observes "The client-lawyer relationship 
ordinarily is a consensual one, A client ordlnar~ly should not be forced to put important 
legal matters into the hands of another or accept unwanted legal services." Restatement 
3d of the Law Govem~ng Lawyers, American Law Institute (2000), 5 14. Similarly, 
5 1 16(a)(3) of the Amencan Bar Association's Model Rules of Professional 
Responsibility, whlch m s t s  in each of the Service's rules ofprofess~onal respons~bdicy, 
"recognizes lhe long-established principle thaI a cllent has a nearly absolute right lo 
discharge a lawyer " The Law of Lawyering, Hazard & Hades, Aspen Law &Business 
2003 (3d ed ). 20-9. 

Treaties, procedures of international iribunals. Anglo-American common law, 
current domeshc law, and rules of professional responsibility are unanimous in 
recognizing a criminal accused's right to self-representation. The only contrary 
provisions are those found in the procedural rules contained in the orders and instructions 
designed to implement the Pres~dent's Military Order establishing the milltary 
commissions 

B An Accused has a Fundamental Right to Counsel of His Own Choos~ng 
Before a Mllitaiy Commission 

The International Covenant on Civil and Political Rights (ICCF'R), the Amer~can 
Convention on Human hghts  (AMCHR), and the Convention for the Protection of 
Human Rights and Fundamental Freedoms (CPHRFF) all recognize an accused's right to 
be represented by counsel of his own choosmg. ICCPR, Article 14(3)@) and (d); 
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AMCHR Artlcle 8(2)(d); CPHRFF, Article 6(3)(c). The plain language of these 
provis~ons unequivocally estabhsh such a right. 

Further, the right to counsel of choice is enforced by the both of the current 
internahom1 tribunals established to prosecute violations of the law of war. The 
International Criminal Tribunal for the Former Yugoslavia (ICTY) and the International 
Criminal Tribunal for Rwanda (ICTR) both allow for representation by counsel of one's 
own choosing before the tnbunal Statute of the ICTY, Article 21(4)(d); Statute of the 
I C m  Article 20(4)(d). 

Historically, the Nuremburg military tribunals also recognized the right of an 
accused to be represented by counsel h ~ s  own selection, with two of the tr~bunals 
requiring only that "such counsel [be] a person qualified under exishng regulations to 
conduct cases before the courts of defendant's country, or be] specially authorized by the 
~ r i b u n a l . ' ~  Interestingly, the military tribunal for the Far East and one of the Nuremberg 
tr~bunals imposed no lunltations on an accused's choice of counsel, althou h the fonner 
did provide for "disapproval of such counsel at any tune by lhc Tribunal." 8 

The internationally recognized right of self-representation in criminal proceedings 
is consistent with United States domestic law. The Sixth Amendment of the United 
Slates Constitution supports the right lo counsel of chome; over seventy years ago the 
Supreme Court wrote " ~ t  is hardly necessary to say that, the right to counsel being 
conceded, a defendant should be afforded a fair opportunity to secure counsel of his own 
choice." Powell v. Alabama, 287 U.S. 45, 53 (1932). While this right is not absolute, its 
"essential aim. . . is to guarantee an effemve advocate for each cnmmal defendant." 
Vheat v. UnitedStates, 486 U.S. 153, 159 (1988). 

The right of a cr~mioal accused to be represented by counsel of his own choosing 
1s widely recognized m international and domestic law as being an essential part of the 
right to present a defense. The decision as to who qualifies as an effective advocate for a 
foreign national charged with war crimes before a military commission is an mdividual 
one which should be permitted each accused. Rules govemmg military commissions that 
limit an accused's choice of counsel based solely on the counsel's nationality 
~mpermissibly infringe on the nght to present a defense, and thus are inconsislent with 
the law. 

C The Military Commiss~on Must Re.spect an Accused's Right to Self- 
Representation and Choice of Counsel. 

Treaties, signed by the Executive and ratified by the Senate, are binding law 
U.S. Constiluhon, Article VI, Clause 2 ('Treaties made, or which shall be made, under 
the authority of the United States, shall be the Su m e  Law ofthe Land') The ICCPR ? has been signed and ratified by the United States. Furthermore, the Pres~dent has 

' Ru.e 7ta). Malrsal Car, Rule 7(aj. Unifar~n Hcles, now 1 ,  i n h  
' Arurlc 9tc).  Fu East Tnburnl; Ru!c 2(d). \'-remberg h u c c e j h ~ r :  naLc 2. :nfra . . 

httplhuun; unhchr chlpdr/rcporl pdf 
- 
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ordered executive departments and agencles to "fully respect and implement its 
obligations under the international human rights treaties to which [the United States] is a 
party, including the ICCPR." Executive Order 13,107, Section ](a), 61 Fed-Reg 68,991 
(1998). The Executive Order provides that "all executive departments and agencies . . . 
mcluding boards and commissions. . . shall perform such hc t ions  so as to respect and 
implement those obligations fully." Executive Order 13.107, Section 2(a). 

The commission is also bound by customary international law Customary 
~nternatloml law is developed by the practice of stales and "crystallizes when there is 
'evidence of a general prachce accepted as law."' Yoram Dinstein, THE CONDUCT OF 

HOSTILITIES UNDER THE LAW OF INTERNATIONAL ARMED CONFLICT 5 (Cambridge 
University Press 2004). The United States considers ilsclf bound by cus tomq  
mtcrnah&l law in implementing its law of war obligations ~ c ~ & r n e n t  of Defense 
Directive (DODD) Number 5 100.77, DoD Law of War P r o m  Dec. 9, 1998, para 3.1 
("The law ofwar encompasses all internatiooal law for the conduct of hostillties binding 
on the Un~ted States or its indiv~dual citizens, includ~ng treaties and internat~onal 
agreements to which the United Slates is a party, and applicable cuslolnary international 
law."); DODD Number 2310.1, DoD Program for Enemy Prisoners of War (EPOW) and 
Other Detainees, Aug. 18, 1994, para. 3.1 ["The U S. M~l~tary  Services shall comply with 
the principles, spuit, and intent of the international law ofwar, boih customary and 
codified, to include the Geneva Conventions."); Field Manual 27-10, The Law of Land 
Warfare, July 1956, Chapter I .  Salion I, para. 4 (the law of war 1s der~ved from both 
beaties and customary law). 

Fmally, Article 21, Unlfom Code of Military Justice, whlcb the President cites as 
authority for the military commissions, recognizes Lhat jurisdict~on for military 
oommissioos derives from the law ofwar. 10 U.S C. Section 821 (pisdiction for 
military commissions derives from offenses that "by the law of war may be tried by 
m~litary commission"); see also Manual for Courts-Mart~al, 2002 edtt~on, Par1 I, para. 1 
(international law, which includes the law of war, is a source of mil~tary jurisdictlon). 
Just as the jurisdict~on of m~lilary commissions are bounded by the law of war, so the 
procedures followed by military commissions must comply w ~ t h  the law of war, whether 
it be codified or customary. 

The ICCPR, A M C m  CPHRFF, lCTY and ICTR rules, and Un~ted States 
domestic law establish that self-representation and counsel of one's choos~ng are 
recognized as r1ght.s that must be afforded as parl of one's ah~lity to present a defense 
Additional Protocol I to the Geneva Convenhons provides that a couri trying an accused 
for law of war v~olahons "shall afford the accused before and during his trial all 
necessary rights and means of defence." Geneva Conventions (1949), Additional 
Protocol I, Article 75, para. 4(a). The United States considers Article 75 of Additional 
Protocol I to be applicable customary international law. William H. Taft, IV, 7%e Law oj  
ArmedConfl~cf Afer 9/11. Some Salient Features, 28 Yale J Int'l L. 319,322 (Summer 
2003Y[the United States] regardls] the provisions of Article 75 as an articulation of 
safeguards to which all persons in the hands of m enemy are entitled.") 
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The military commiss~on is bound by treaties, international agreements, and 
customary lntemational law, all of which recognize an accused's right lo self- 
represenlation and choice of counsel. Any provisions in lhe Res~dent's M~lllary Order, 
or the Military Comm~ss~on Orders and Instructions, that conflict with those rights arc 
unlawful. 

4. Ahached Files. 

A. Memorandum, dated 11 May 2004, "Request for Modification of Military 
Commission Rules to Recognize the Right of Self-Representation, UnitedStates v a1 
Bahlul " 

/d 
Phil~p Sundel 
LCDR, JAGC, USN 
Detailed Defense Counsel 

1st 
Mark A Bridges 
MAJ, JA, USA 
Assistant Detailed Defense Counsel 
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DEPARTMENT OF DEFENSE 
OFFICE OF THE CHIEF DEFENSE COUNSEL 

1 6 2 0  DEFENSE PENTAGON 
WASHINGTON. DC 20301.1620 

23 ScptcmbcI 2004 

MEMOFUNDUM FOR MR. JOHN D. ALTENBURG, APPOINTING AUTHORITY, 
OFFICE OF MLITARY COMMISSIONS 

SUBJECT PRESERVATION OF RIGHT TO FULL AND FAIR TRIAL BY 
MILITmY COMMISSION IN THE CASE OF 
ALI HAMZA AHMAD SIJLAYMAN AL BAHLUL 

1. Mr. Ah Hamza Ahmad Sulayman a1 Bablul's initial hewing before the military commissioo 
occurred on 26 Augwt 2004. During thak h d g  Mr. al Bahlul stated that he wished lo 
represent himself, ,and that if he is p r o b i d  km pmenting himself he desirs to be 
represenled by a Yemeni attumcy of his o m  choosing. Mr. d Bahlul also stated that he did not 
wish to be r c p r ~ t c d  by detailed dcfme d and lhal he did no1 rccpI the services o l  
detailed defense m d .  

2. The Presiding Officer of the military commission ultimately mcluded that the commission 
did nothave the nahonty to d e  on Mr. al Bahlul's lepresentation mpS3, sk i  d i m d  lhrt the 
matter be submittal to &e Appointing Authority. A schedule was set which was to d t  in the 
6ling of all relcvrmr manas rcgardiag thse issues with the Appointing Authority by 30 
September 2004. With rcspcct to their brief on the issow the Presiding Officer instructed 
detailed dcf- mmel that "you will not in this motion st& that you are represenling the 
views or desires of Mr. a1 Bahlul." The hearing concluded with the Presiding Officer informing 
the participann that "I am not gomg to sd et date for the next hearing in this cane. Once [ihe 
Appointhg Authority] or others in  the chain meke a decision, I'll do something then " 

3. Thnc are at present no events scheduled in Mr. d Bahlul's case a* submittll of the 
representation issues to you. The cases of U.S. v. Hadam, U.S. v. Hicks, and U.S. v. al Qosi, 
howcvu, are proceeding - motions heating6 arc scbduled to o m  in all t h e  in eilha 
November or Dccanber, md trials are scbedplzd for Decanber 2004, January 2005, and 
February 2005, mpecbvely. Further, counsel are being provided the opportunity to comment on 
yxodural maltem being addressed outside ofthe motions h- such ps Interlocutory 
Questions submittal by thehsiding Officer and Pnsiding Officer Memoranda (POM) ddailing 
rules of @ee before the commissions. 

4. It is likely that pmdmcs cstdlishcd for the first commissions, and many of the le@ r d i ~  
made during them, will wnbol or aigriificmtly impact rill subquent military mmmissions. 
Indeed, many of the ispues are beatcd as joint issucs m s s  dl of the nnrent wmissions. wiUl 
dl cmwe1 &ing givm an opportnnity 6 comment, and the Govcmmcnt filing a single pleading, 
signed by the Chief Prosecutor or his Deputy, to be u%d as its response in all cases. 
~ 6 m q u e n t l ~ ,  h e  right of m accused toputicipatc ia the decisick that will be made o v a  the 
next few months is an lmpoaant one, and one thsl each person whmc case is currently before a 
military comrmssion should have. 
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5. Unfortunaely, it appears that W ,  a1 Bahlul is being denied the opportunity to participate in 
these decisions. Mr. a1 Bahlul's detailed defeese cowel are taking M d o n s  on his behalf 
pending resolution of questions regarding his right to decline their saviccs. At the same time, no 
competent authority has takm steps to c d  an dtematc mechanism to msurc Mr. al Bahlul's 
intmsts in the military commission procaedin~ an protected pending resolution of the 
representation issues. I am concerned thar this situakion comptomises Mr. a1 Bahlul's right to a 
fulland fixtrial. 

6. Since MI. al Bahlul has stated that he does not wish to be q m s m t d  by mililary counsel I do 
not believe that therc are any steps I can take to remedy lhe situation. Nonetheless, as Chid 
Defense Counsel I believe that I am obligated to communicate my conccms to competent 
authority if I believe lhat a defcndwt's r i g b  are being violated. In discharge of that duty 1 
request that you take steps -saq to mure tha& Mr. a1 BPhlul is not denied the opportunity to 
participate in military commission mattas ofpotential interest to him. I mmnmend hat you 
direct the Presiding Officer and his AsAssistanl, members of the Office of the Chief Prosecutor, and 
members of your o m  staff to communicate with Mr. a1 Bahlul directly on matters which are of 
potential inwest to him, and d o w  him the o p p o b t y  to respond. 

WILL A GUNN, Colonel, USAF 
Chief Defense Counsel 

CC: 

Presiding r n c m  
DoD Deputy G e n d  Counsel (Personnel and Hdth Policy) 
Chief Ptosenrlor 
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UNITED STATES OF AMERICA 

v. 

) 
) PROSECUTlON 
) RESPONSE TO DEPENSE 
) MEMO FOR SELF- 
) REPRESENTATION AND 
) RIGHT TO CHOICE OF 
1 COUNSEL 

ALI HAMZA AHMAD SULAYMAN AL BAHLUL ) 
) 1 October 2004 

1. Timeliness This motion response is betng filed within the timeline established by the 
Presiding Officer. 

2. Prosecuiion Posit~on on Defense Mollon. The Prosecution joins the De Eense in their 
implied requested relief to amend Commission Law and permit the Accused to represent 
himself in these Commission proceed~ngs conditioned upon standby counsel being 
appointed. Standby counsel need to be available to. 

a.  Ass~st the Accused in his Defense consistent with the desires of the Accused, 
b. Represent the Accused at closed sessions involving classified or othenvise 

protected information; 
c Take over the representation should the Accused forfeit his right lo represcnl 

himself. 

3. Aaeed Upon Facts. The Prosecution does not dispute the factual assertions contained 
in the Memorandum of Law submitted by the Defense on 2 September 2004. 

4. Additional Facts. Mr. a1 Bahlul appeared before the Military Commission on 26 
August 2004. During this appearance, the following was estlblished: 

a .  The Accused clearly staled that he wished to represent himself before the 
Military Commission (Iranscript pages 6-7); 

b. Other than his refusal to rise when the Commission members entered and 
exited the courtroom, the Accused was rcspecthl during the Commission 
proceedings (see transcript in its entirety); 

c The Accused is 36-years-old and has 16 years oE formal education (transcript 
page 12); 

d. The Accused stated clearly that while under no pressure from the American 
government, he wanted to state that he is anal Qaida member (hanscript page 
14); 

e The Accused gave his word that he would not be loud or disruptwe and that 
he would not make inflammatory statements dpermitted to represent himself 
(transcript page 16) 

5.  Legal Authoritv. 
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a. M i l i w  Commission InsbuctionNo. 4 
b. Military Commission Order No. I 
c. Fmettav. C a l ~ f o m  422 U.S. 806 (1975) 
d. Bradv v. United Stares. 397 U.S. 742 (1970) 
e United States v. Singleton, 107 F.3d 1091,1095 (4' Cir 1997) 
f McKaskle v. Wi~ains, 465 U.S. 168 (1984) 
g. UnitedStates 285 F 3d 378,383 (5" Cir. 2002) 
h. Un~ted States v Betancourt-Arretuche. 933 F.2d 89,95 (1' Clr 1991) 
I. Ui ted  States V. McDowell, 814 F.2d 245,250 (6" Clr. 1987) 
j. United States v. Frazier-El, 204 F.3d 553, 558 (4" Cir. 2000) 
k. Pattersonv. Illinois. 487 U.S 285,299 (1988) 
1. Torres V. United States. 140 F.3d 392,401 (2d Cir. 1998) 
m. United States v. Lane. 718 F.2d 226,233 (1983) 
n United States v Bin Laden, 58 F Supp 2d 113,121 (S.D.N Y. 1999) 
o Illinois v Allen, 397 U S 337 (1970) 
p. United States v. Kaozynski 239 F.3d 1108, 11 16 (9'Cir 2001) 
q. Moussaou~, Criminal No. 01455-A, Court Order of November 14,2003 (E.D 

Va.) 
r. Un~ted States v. Lawrence, 11 F.3d 250,253 (4'h Cir. 1998) 
s United States v. Doueherty, 473 F.2d 11 13.1125 (D.C. C I ~ .  1972) 
t. Barham v Poluell, 895 F.2d 19,23 (1'Clr. 1990) 
u. President's Military Order of November 13,2001, SBctioh 4(c)(2). 
v Haig v. Apee, 453 U.S. 280,309-10 (1981) 
w. United States v. Dennis, 341 U.S. 494,519 (1951) (Frankfurter, J., 

concurring) 
x. McOueen v Blac- 755 F 2d 1174,1177 (5' Cir 1985) 
y Raulerson v. Wainwrieht, 732 F 2d 803,808 (1 1' Cir 1984) 
z. Prosecutor v. Vo~lslav Seselj, "Decision on Prosecution's Mohon for Order 

Appoinnng Counsel Lo Assist Vojislav Sesclj", Case No . IT-03-67-PT, 9 
May 2003 

aa. Prosecutor v. Jean-Bow- ICTR-97-19-T, 2 November 2000 
bb Rule for Court-Martial 502 
cc. United Scates v Jackson. 54 M J. 527,535 p . M  Ct. Ctim App. 2000) 
dd. United States v. Steele. 53 M.J 274 (2000) 
ee. Fraz~er v. Heebe. 482 U S. 641,645 (1987) 
ff. United States v. Gr~smore. 546 F.2d 844, 847 (loth Cir 1976); 
gg. United States v. Whitesel, 543 F.2d 1176, 1177-81 (6" Cir. 1976), 
hh. United States v. Kellev. 539 F2d 1199, 1201-03 (9" CL 1976) 
i i  Rule 1 16(c) of Navy Judge Advocate General Instruciion 5S03.1B 

6. Analysis 

a. Current Militarv Commiss~on Law Does not Permit Self-r~resentation 

Mil~tary Commission Instruction (MCI) No 4 clearly dellneatcs that an accused 
cannot represen: himself before a Miliury Commission. Section 3@) (2) of th~s 
lnskuclion sates that "Detailed Defense Counsel shall represent the Accused before 
Mllitary Commissions" and that counsel "shall so serve natwithstanding any lnlenhon 
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expressed by the Accused to represent himself." Wh~le not worded as unambiguously or 
as strongly, Sections 4(C) (4) and 5@) of Mihhry Commission Order (MCO) No. 1 do 
nothing to contradict MCI No 4. 

The Prosecution concurs w~th  the analysis oEthe Chief Jkfense Counsel ~n his 
Memorandum of26 April 2004 where he denied the Defense Counsel's request lo 
wilhdraw from representing Mr. al Bahlul (Attached). 

The Prosecution joins the Defense in their prior request that the Military 
Commission Instructions be amended to permit self-represenlation As will be discussed 
in detail below, such an amendmen1 will align Commission practice with U.S Domestic 
and International Law standards. 

b. There is a Rieht to Self-representation under Un~ted States Domestic Law 

Although not bmding on Comrmssion proceedings, the right to self-represenlahon 
is recognized under United States domestic law and m other jud~cial systems and there 
are compelling reasons to permit self-representation at Commission tnals 

The United States Supreme Court has recognized that a criminal defendanl has a 
Constitutional right to represent himself in a criminal proceeding. 
422 U S. 806 (1975). A defendant may waive his right to counsel so long as the waiver 1s 
knowmg, intell~gent and voluntary & Bradv v. United States, 397 U.S 742 (1970); 
Johnson v. ZerbsL 304 U-S 458,468 (1938); United States v. Sindeton, 107 F.3d 1091, 
1095 (4* Cir. 1997). The nghf to self-represcntat~on must be preserved even if the trial 
court belleves that the defendanl will beneM born the advice of counsel McKaskle v 
Wipvins 465 U.S. 168 (1984); United 285 F 3d 378,383 (5" Cu. 2002) 
(rejecting appointment oP"independent counsel" to present mitigating evidence in cap~tal 
case against express wishes of defendant). 

Mr. a1 Bahlul has 16 years of formal educahon and demonskated that he is very 
articulate and intelligent during his prelimrary hearing. He did express that he only had 
a rudimentary understandmg of the English language Regardless, a defendant's 
otherwise valid invocation of his right to self-representahon should not be denied because 
of limitations m the defendant's education, legal trainmg or language abilities. United 
States v Betanwurt-hetuche. 933 F.2d 89,95 (I* Crr. 1991) (neither lack of post-high 
school education or inability to speak English is "an insurmoun~able barrier to pro se 
representation"); United States v. McDbwell, 814 F.2d 245,250 (6' Cir. 1987) ("To 
suggest that an accused who b o w s  and appreciates what he is relinquishing and yet 
~ntelligently chooses to forego counsel and represent hrmself, must still have had some 
formal education or possess the ability to converse in English is . . . lo mlsundetstand 
the thrust of and the constitutional rrght it recognized.") (emphasis in origmal). 
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c. A Detailed Inaulry is Required Before Self-renresentation is Permitted 

In Un~ted States Federal Dishict Courts, a detvled inquiry of the defendant is 
required before he is permitted m represent himself. Singleton. 107 F3d at 1096. lfpro 
se representation is permitted before a Military Comrmssion, this safeguard should also 
be adopted. 

An effective assertion of the right of self-representation "must be (1) clear and 
unequivocal; (2) knowing, intelligent and voluntary; and (3) timely" Un~ted S t a a  
Fozier-El, 204 F.3d 553,558 (4" Cir. 2000). To constltule a knowing, mtcllipnt and 
voluntary waiver, lhe defcndant must be aware of the disadvantages of self- 
representation Patterson v. Ill&& 487 U.S. 285,299 (1988); - Torres v. U M  
Slates, 140 F 3d 392,401 (2d Cu. 1998) (court should conduct on-the-rccord d~scuss~on -- 

to ensure that defendant wa aware of nsks and ramifications of self-representation). 

An important face1 of making a knowing, intelligent and voluntary waiver of ihe 
right to counsel is knowing the condit~ons under which a defendant will be permitted to 
represent himself. For example, the Sevenlh Circu~t held in m u t e s  v. Lane, that a 
waiver of counsel is properly made when the defendant was advised that he would not be 
permitted unlimited legal access to research facilities away from the prison m which he 
was detained. 718 F.2d 226,233 (1983). This inquuy is of significant importance in ttus 
case as Mr. al Bahlul does not possess nor w~ l l  he qualify for the requred security 
clearance necessary to review certain classified malenals that have already been prov~ded 
by the Prosecutmn as part of the discovery process 

Based upon prior admissions to investigators as well as his own asserbon during 
his initial hearing before the Commission, the Accused 1s an a1 Qaida member. He has 
previously stated that he fully supports Usama bm Laden's faiwa callmg for the killmg 
of Amencan cmilians. He has stated that all those kllled in h e  World Trade Center on 
September 11' vere legitimate targets. He has further admltted to pledging bqar to 
Usama bin Laden and stated that he joined a1 Qaida because he believed in the cause of 
bm Laden and the war against America. He acknowledges that he will kill Americans at 
the first opportunity upon release from detention 

It is clear ihal under these unique circumstances, measures must be taken to 
safeguard information in the interests of national sccurity The invest~gabon of a1 Qaida 
and its members 1s an ongolng endeavor and the concerns over the premature or 
inappropriate disclosure of classified informalion are heightened. Unrted States v 
Bin Laden, 58 F. Supp.2d 113, 121 (S.D.N Y. 1999) (government's terrorism 
investigation ongoing thereby increasing possibility that unauthorized disclosures might 
place additional lives m danger). The accused must fully comprehend the limitations 
required due to national security concerns and give an affirmative waiver with respect to 
these limitations beEore bang permitted to proceed pro se. 

Thc Prosecuhon has provided a proposed colloquy u an attachment to thls 
response. While we acknowledge tbat a colloquy was commenced during thc Accused's 
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initial hearing before the Commission, we feel that there must be a more mdepth inquiry 
before the Accused could qualify to engage in self-representation. 

d. The Right to Self-representahon a not Absolute and Can Be Forfelled 

The Supreme Court in &CE@ held that the r~ghl to self-representation 1s not 
absolute and may be forfelted by a defendant who uses the courtroom proceedings for a 
deliberate disruption of their trial. 422 U.S. at 834; McKaskle v Wiggins, 465 U S. 168, 
173 (1984) (defendant forfeits right to represent himself if he is unable or unwilling to 
abide by the rules of procedure or coumoom protocol); Illinois v Allen, 397 U.S. 337 
(1970); United 239 F.3d 1108, 11 16 (9* Clr. 2001) (nght to self- 
representation forfeited when right being assertcd to create delay in the proceedmgs) 
The r~ght of self-representation is not "a license to abuse the d~gnity of the courtroom," 
nor a license to v~olate the "relevant N!~S of procedural and substant~ve law." Faretta. 
422 U.S. at 834 n 46. Forfeiture of the r i a t  to proceed prose occurred recently m the 
high visibility prosecutions of Zacarias Moussaou~ (mappropnate and dismptlve 
behavior) and Slobadan Milosevic (Milosev~c case bemg tried before International 
Criminal Tnbunal ior the former Yugoslavia (ICTY) and right was forfelted based on 
poor health of Milosevic). ~ M o u s s a o u i  Criminal No. 01-455-A. Court Order of 
November 14,2003 (E.D. Va) 

Based on his demonstrated behavior at his ~nihal bearing as well as his personal 
promise on the record, the Accused appears willing to abide by muttroom rules and 
protocol. There is currently no indication that the Accused's approach to hls self- 
representanon will change. However, should he become disruptive, the Commission 
andfor Appointing Authority should not hesitate to revoke his ability to proceed pro re. 
The Commiss~on should be positioned lo be able to continue the Cornmiss~on trial if 
thugs change and the Accused proves to be unable to represent b~mself. For this and 
other reasons d~scussed below, standby cowsel should be appointed. 

c. Standbv Counsel Should be Appointed 

Once a court has decided to allow a person to proceedpro se, the court may, if 
necessary, to protect the public interest in a Fan trial, appoint standby counsel. 
McKaskle, 465 U.S. at 173. Once standby counsel are appointed, trial courts are given 
broad discretion in delineating their responsibillt~es and decmmg their roles. United 
States v. Lawrence, 11 F.3d 250,253 (4& Cir. 1998). This may be done over the 
abjection of h e  defendant McKaskle. 465 U.S. at 184. Clear in all cases where standby 
counsel are present is the notion that such counsel must be prepared to step into the 
representatwe mode should the defendant lose the right of self-representation. United 
States v. Douphem, 473 F.2d 11 13, 1125 @ C. Cir 1972). The only limitation to the 
role of standby counsel is that the parlicipation cannot undermme the right Lo self- 
representation or the appearance before the jury as one who is defending himself. 
McKaskle. 456 U S at 177. 

Standby counsel have conducted research on behalf of apro se defendant, 
Barharn v Powell. 895 F.2d 19,23 (leCir. 1990). They have ass~sted with olher 
substantive malters throughout the mal. McKaskle, 465 U S. at 180 ("Counsel made 
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motions, d~ctated proposed sbatcgies into the record, registered objections t~ the 
prosecut~on's testimony, urged the summoning of additional witnesses, and suggested 
questions that the defendant should have asked of wihcsses."). 

Standby counsel cannot however interfere with the defendanl's con~rol of the 
case. 'Ihey may express disagreement w ~ t h  the defendant's dcc~sions, but must do so 
oursrde the jury's presence. Id. at 179. 

The appointment of standby counsel is crucial in thls case because of the interplay 
of classified material w t h  this prosecution While the Prosecunon does not intend to 
adm~t any classified evidence as par1 of its cases on the meritr, or sentencing, classified 
materials have been prov~ded as par1 ofthe diswvery process Standby counsel would be 
needed to review such infornabon and make appropriate motions pertaining to such 
information. Such motions may include requests for unclassified summaries of the 
informakion they dmm pertinent that could then be provided to the Accused. 

In the Federal system, the mle of standby counsel with respecl lo classified 
donnation IS less intrusive to the accused's right of self-representahon because such 
issues are normally resolved outside thc presence of the jury. As the enhre Commission 
panel is both the tiider of fact and law, mal sesslons deal~ng with issues involving 
classified information may be conduclcd in rhe Accused's absence before the entire 
Commission panel. Presidenr's M ~ l i m  Order ofNovember 13, 2001, Sccnon 
4(~)(2) 

Members of this Military Commission were chosen based upon their experience 

and maturity. They have all had command as well as combat experience. They will 
already be involved in the Litigation of mohoos and will be exposed to evidence they 
olhenvise would not have seen had they solely been traditional finders of fact. Any 
impact that exposure to standby counsel litigating classified matterr on the Accused's 
behalf will certainly not outweigh the benefit to the Accused of meeting his desire lo 
proceedpro se. 

While the right of self-represenlahon is universally recognned, ''it 1s not a suic~de 
pact " Hale v Age. 453 U.S. 280,309-10 (1981). The hndunental principle of self- 
preservation necessarily demands that some remsonable and well-defined boundaries may 
be placed on the Accused's ab~lity to represent bimself in this case. c f ,  Uniled Statesv. 
Dennb. 341 U S 494,519 (1951) (Frankfurter, J , concurring). What IS of the utmost 
importance is ha t  the ~ c c u s e d  he advised of these lawful limits before he waives h ~ s  
right to counxl with his eyes wide open. United States v. McDowell, 814 F.2d at 250; - 
McQueen v. Blackburn. 755 F 2d 1174. 1177 (5" Cir. 1985) (wurt must be satisfied 
accused understands the nature of the charges, the consequences ofthe proceedincs, and 
the practical meanmg of the rightthal he is waiving); W s o n  v Wainwright, 732 F.2d 
803, 808 (1 I" Cir. 1984) ("Once there is a clear assertion oilhat nght [self- 
reptesentationl, the court must wnducl a hearlng to ensure that the defendant is fully 
aware of the dangers and disadvantages of proceeding without counsel"). If the Accused 
can show &at he fuIly understands that he will not have access to class~fied information 
and he volunlarily continues tn assert his desire for self-representation, he should be 
permitted to proceed prose 
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In summary, standby counsel should be appointed regardless of ihe Accused's 
desires. They are needed to assist the Accused consistent with his demes, represent the 
Accused on matters related to classified information and be prepared to assume full 
representation should the accused forfeit his right to represent himself. 

f R14ht of Self-representa~~on under International Law 

The Prosecution agrtes with the Defense assertion that the r~ght of self- 
representation 1s fully recogn~zed under lnternalional Law. The Rosecut~on does 
contend that the Defense Memorandum is at times misleading as it implies tha~ varlous 
international treaties mandate this Commission to permit self-representation. They fall 
to note that w~th  respect to many of the halies hey mention, the United States is either 
not a party, or d ~ d  not ratify these documents. See. Additional Protocol I to the Geneva 
Convent~ons; Amencan Convention on Human Rights, Convention for the Protect~on of 
Human Rights and Fundamental Freedoms. 

With respect to the Internat~onal Covenant on C~vil  and Polit~cal fights (ICCPR), 
Ihe United States has signed and ralified this treety However irs applicability and 
b~nding effect on ihe United States is not as simple and saaightfonuard as the Defense 
opmes. A lengthy discussion on this Issue is unnecessary at presenl as the Prosecution 
believes that the right to self-representation should be provided to give what has been 
recognized as a fundamental right both domestically and internationally. 

g. Slandbv Counsel and Forfeiture of the k e h t  to Self-representation are 
Recomized Under International Law 

In Prosecutor v Voiislav Seseli, the ICTY recognized that a counsel can be 
assigned to asslst an accused tngaging m se[f-representat~on on a case by case basis m 
the mterests of~ustice "Decision on Prosecution's Motion for Order Appo~nting Counsel 
to Assist Vo~lslav Seselj", Case No : IT-03-67-PT, 9 May 2003 paras 20-21. Noting that 
the right to self-represenrat~on is a slatling point and not absolute, the Tribunal asserted 
as fundarnenlal intertst in a fair trial related to its own legiUrnacy in just~fying the 
appointment of standby counsel id. 

The recognition of the appropriateness of imposition of defcnse counsel on an 
accused was emphas~zed in a decision ofthe International Criminal Tribunal For Rwanda 
(ICTR). ICm-97-19-T, 2 November 2000 para 
24 Similar to o w  present case, Barayagwiza instructed h ~ s  attomeys "not to represent 
him in the courtroom" and as a resulkthey initially remained passlve and did not mount a 
defense Id. at para 17 These attorneys requested to withdraw from representation and 
the~r request was denied by the Trial Chamber. at paras 17-20. View~ng the 
accused's actions as a Form of protest and an attempt to obsbuct the proceedings, counsel 
were deemed to be under no obligation to follow the accused's instiuctions to remain 
passive Id. at paras 21-24. In his concurring opinion, Judge Gunawardana oplned that 
the counsel should more appropriately be classified as "standby counsel" whose 
obligations were not just lo protect tbe interests of the accused, but also the due 
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ddmln~stral~on of~usnce Baravaguiq Concurring and Sepiuatc Opln~on of Judge 
Gunawardma (rclying on Amcle 20(4) 01 the ICTR Statute) 

h. The Accused's Alternative Request to be Represented Exclus~velv by an 
from Yemen should be Denied 

Sechon 4(C)(3)@) of MCO No. 1 requires a civilian attorney represenl~ng an 
accused to be: (1) a Umted States citizen; (2) admined to pracbce law in a State, distr~cf 
territory, or possession ofthe United States, or before a Federal courr; (3) has not been 
subject to any sanction or disciplinary amon.  . (4) has been determined eliglble for 
access to SECRET informat~on; and (5) agrees in writing to comply with all regulahons 
or instructions for counsel. It is clearly evident that a Yemen c~hzen attomey who is not 
eligible to practice law in the United States does not meet these cnfer~a 

Additionally, the Accused's fust fallbackrequesi is not in accord with Section 
4(C)(3)(b) of MCO No.1 as b ~ s  request for representat~on is conditioned upon h ~ s  cwen t  
dehiled military Defense Counsel having absolutely no role in h ~ s  representat~on. This 
conflicts d~rectly with MCO No 1 where it states that representation by a Clvilian 
Defense Counsel will no1 relieve Dekuled Defense Counwl of their dut~es specified in 
Sechon 4(C)(2). Similarly, even a cleared Civilian Counsel is not guaranteed the abtlity 
to be present at closed Comm~ssion proceedings MCO No 1 Section 4(C)(3)(b); MCI 
No 4, Section 3(F). 

There ire sound reasons for 4he requirements imposed on civilian counsel. As 
explained by the Presiding Officer in the Accused's initial hearing, there is greal 
importanie in counsel having expertise in military law, m~litary terminology, and the 
ability to argue by analogy to federal, U.S military and international law (transcript 
pages 7-9) Furthermore, as already demonstrated by theDefense's attempt to util~ze a 
non-cinzen interpreter in this m e ,  i t  can take upwards to a year ( ~ f  ever) to do the 
background invesligation necessary for an appropriate security clearance to be granted. 
Several months have already been lost in the trlal preparation process awaiting the 
granting of this clearance (which has still not been obtained). Protocol and procedures 
cannot be disregarded when it comes to national security. The time commitment for 
obtain~ng a security clearance would notbe conslstenl with Section 4(A)(5)(c) of MCO 
No. 1 where the Presiding Officer is tasked to ensure an expeditious trial where the 
accommodat~on of counsel does not delay the proceedings unreasonably. 

In Ule court-martlal setting, Rule for Court-Matt1al502(d)(3) requires that a 
c~vilian counsel representing an accused be "[a] mcmbm oIthe bar o f a  Federal court or 
of the bar of the highest court of a Stale." Abscnt such membership, the lawyer must be 
author~zed by a recognized licensing aulborily lo practlce law and must demonstrate to 
the military judge ha t  they have the demomtrated training and famillar~ty with crlminal 
law applicable to courts-martial. RCM 502(d)(3)(B) For practical purposes, the clvilim 
counsel must in fact be a lawyer who is a "tnernkr in good standing of a recognized bar." 
-. 54 M.J. 527,535 P . M .  Ct Crim App 2000) The 
Prosecution is unaware of any caselaw questioning the propriety of these condttions. The 
decisions of m~litary and other federal courts reflect that admission to prachce is a 
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necessary indicia that a level of competence has been achieved and reviewed by a 
competent licensing autho~ity. United States v. Steele. 53 M J. 274 (2000). 

The United States Supreme Court has held that federal district courts can regulate 
the admission of people to its own bar so long as these regulations are consistent wilh 
"the principles of right and justice." Frazier v. Heebe, 482 U.S. 641,645 (1987). Greater 
approval is given to regulations restricting outside attorneys coming into other "state" 
courts as opposed to other federal c o w  as the laws and procedures may differ 
substantially from state to state. Id. at 647 These differences in laws and procedures are 
of even greater significance in o w  case as the laws of Yemen differ dramatically from 
our laws and procedures. Depending on the qualificat~ons of the yet unnamed proposed 
attomey Bom Yemen, it may almost be akin Lo permitting a lay person or non-licensed 
attorney to represent the Accused A rlght to such represenlabon is not recognized in 
U.S. domestic law. United Slates v G~isrnore, 546 F.2d 844, 847 (10" Cir. 1976), United 
States v Whitesel. 543 F.2d 1176, 1177-81 (6" Cu. 1976), United States v. Kellev, 539 
F.2d 1199, 1201-03 (9' CII 1976). 

Part C of the Defense Memorandum appears Lo merge the concept or entitlement 
to self-represenlabon w ~ t h  the entitlement to having another individual who does not 
meet the court's requisite qualificahons represent the Accused These two concepts 
requmre disbnct analysis as the right to self-representation has an mndpendent source in 
the simcture and hlstory of the Constitution. No such independent source can be found 
for the alleged right to the assistance of a non-qualified lawyer. u, 539 F 2d at 1202 

The limitations of MCO No 1 with respect to requ~ring counsel to be a U.S 
citlzen arc narrowly drawn. If the Accused hvly deslres an attomey from Yemen to play 
a role m strategizing for his Commisslon trial. this individual can be requested as a 
"forelgn attomey consultant." Requests for "foreign attorney consullants" have been 
requested in two of the other three cwent$ pending Commisslon cases and these 
requests have been granted To date, the Accused has not submitted any such request. 

7. Conclusion. Current Milimy Commission Law does not permit the Accused to 
represent himself. Absent an amendment to current Commission Law, the Detailed 
Military Defense Counsel should bc ordered by the Commission to represent the 
Accused. See Rule 1 16(c) ofNavy Judge Advocate General Instruction 5803.18 
(Professional Responsibility Instruction which requlres continued represenhtion when 
ordered by a hibunal or other compelent authority notw~thstanding good cause for 
terminaling the representation) 

The Prosecution believes that an amendment to current Commission Law Lo 
permit self-representation is appropriate to bring the Commission in accord with the 
standuds established for United States domestic courls as well as under Customary 
International Law. 

Exclusive representation by a yet unnamed attomey kom Yemen should not be 
permitted. Military Commission Law does not permit this and Commission Law 1s 
narrowly tailored in this regard to promote national secur~ty as well as the "pr~ncrples of 
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r~ghr and justice." Any request for a Yemen anorney to act as a foreign atrorney 
conruliant should be looked upon Eavorably assummg all precondit~ons are met. 

8 .  Attached Files 

a Chief Defense Counsel Memorandum dated 26 April 2004 
b Moussaom, Criminal No, 01-455-A, Court Order of November 14,2003 
(E.D Va.). 

c. Proposed colloquy. 
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UNITED STATES OF AMERICA ) DEFENSE REPLY - 

) REPRESENTATION; 
ALI HAMZA AHMAD SULAYMAN AL BAHLUL ) RIGHT TO CHOICE OF 

) COUNSEL 
) 
) 8 October 2004 

I. Timeliness of Motlon 

This reply is being filed within the timeline eslabllshed by the Presiding Officer 

2. Legal Authoritv. 

a .  UnrledStaies v. Ray, 933 F.2d 307 (5th C i  1991) 
b. McKaskle v Wiggim, 465 U.S 168 (1984) 
c. ABA Standards for Criminal Justice, Standards 4-3.9 and 6-3.7. 
< h E v - l l w w w . a b a n e t ~ o r p i c n m i u a / s h d a r d s ~ l >  
d. f i l i t xy  Order of Nov 13,2001,66 Fed Reg 57,833 5 4(c)(2) (Nov. 16, 

2001) 
e. Milimy Commission Order (MCO) No. 1 
f Aruona v Fulminante. 499 U.S. 279 (1991) 
g Rule for Courts-Martial (RCM) 502 
h Sor~am V.  Hosken, 9 M.I. 221 (C.M.A. 1980) 
i. United States v. Jackson, 54 M.J. 527 (2000) 
J.  UniledStates v. Steele, 53 M.J. 274 (2000) 
k. UnitedStates v Grismore, 546 F.2d 844 (10th Cu. 1976) 
1. UnztedStales v Whitesel, 543 F 2d 1176 (6th Cir 1976) 
m. United States v. Kelley, 539 F.2d 1199 (9th Cir. 1976) 
n. Fraz~er v. Heebe, 482 U.S 641 (1987) 
o. Military Commission Insmction (MCI) No. 8 

a. Slandby Counsel 

As the government correctly notes, the practice of appointmg standby counsel to 
assist the pro se defendant has been recognized by domeslic and international court. 
~l though useful in such cases, "the proper role o l  standby counsel 1s quite limited." 
Un~tedStates v Rqv, 933 F.2d 307,312-13 (5th Clr. 1991), citing McKaskle v Wtggrs. 
465 U.S. 168,177-78 (1984). 
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Standby counsel does not represent the defendant The defendant 
represents himself, and may or may not seek or heed the advoe of the 
attorney standing by. As such, the role of standby wunsel is more akln to 
that of an observer, an attorney who attends the hial or other proceeding 
and who may of fa  advice, but who does not speak for the defendant or 
bear responsibility for his defense. 

UniredStates v. Rq, 933 F 2d at 313 (emphasis in original). 

If the military cammission determines that appointment of standby counsel is appropriate, 
thc commission must be cogmant of the limited authority of standby counsel to speak 
for the accused. The commission must also define the tole of standby counsel, consistent 
w ~ t h  the desires of the accuscd, so that all parties understand the responsibilities of 
standby counsel. 

(1) Defining the Role of Standby Counsel 

In exercising its discretion, the co~nmission should consider the desires of the 
accused in defming the parameters of standby counsel's role. The American Bar 
Association (ABA) Standards for Criminal Justice differentlate between slandby counsel 
appointed to "actively assist" a pro se accused and standby counsel whose duty rt 1s to 
asslst "only when the accused requests assistance." Standard 4-3.9, Oblrgufrons of 
Hybr~dandS~andby Counsel (visited Oct. 5,2004) 
<httu Iiabanet ordcrimiusrlstandardsldfunc blk html> 

If an accused desires no assistance, then !.he latter, more passive role should be 
assumed by standby counsel. In th~s  passive role, standby counsel should only be 
required to "bring to the attenlion of the accused matters beneficial to him . . but should 
not actively participate in the conduct of the defense." Standard 4-3.9(b). If on the other 
hand the accuscd desues assislance, standby wunsel should be authorized to "actively 
asslst" the accused, but should nonetheless allow the accused to "make the final decisions 
on all matters, including strategic and wlical matters relating to the conduct of the case " 
Standard 4-3.9(a). In order lo avold confusion, the court should ''notify both the 
defendant and standby counsel of their respecrive roles and duties." Standard 6-3 7(b), 
Slandby Counsel for Pro Se Dejindanr (visited Oct. 5,2004) 
<http:llabanet.ordcrimiusr/standardsl~e html>. 

(2) Defining the Role of the "Unwanted" Standby Counsel in the 
Context oTMilitary Commission Proceedings. 

Although the accused should first be consulted regarding his desires, it is likely 
thal he wlll object to the appourtment of standby counsel. If so, any significant role 
played by standby counsel dunng military cornmisslon proceedings will undermine the 
accused's right to self-representation. Standby counsel's role should be limited to 
providing advice on routine procedural and evidenhary matters, and basic courtroom 
protocol. 
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In McKaskle v Wiggins, the Supreme Court addressed the role of standby counsel 
who is present at tnal "over the defendant's objechon." 465 U.S. 168, 170 (1984). 
Because ofthe danger that multiple defense voices will confuse the defendant's message, 
the court recognized that limits must be placd on "the extent of standby counsel's 
unsolicited participation": 

First, thepro se defendant is entitled to preserve actual control 
over the case he chooses to present to the jury. This is the core of the 
Fmeita rlghl. If standby counsel's partic~pation over the defendant's 
objection effectively allows counsel to make or substanlially inlerfere wlth 
any s~gniticant tactical decisions, or to control the questlonlng of 
witnesses, or to speak rnstead of the defendant on any matter of 
Importnnce, the Farella right 1s eroded. 

Second, participation by standby counsel wilhout the defendant's 
consent should not be allowed to destroy ihe jury's perception that the 
defendanl is representing hlmself. 

McKaFkle v Wiggim, 465 U.S at 178 (emphasis m origmnl). 

Unlike the ordinary cnm~nal lrial where Issues of law are decided by a judge, 
outside the presence oithe jury, military commlss~ons are comprised of members who 
serve as both .fudge and jury. See Mildary Order of Nov. 13,2001,66 Fed Reg. 57.833 5 
4(cK2) (Nov. 16, 2001)C'the military cornm~ss~on slt[s] as the triers of both fact and 
law") Thu, all proceedings before a mllilary commission will be in tbe presence ofthe 
'Sury." The ever-present mllitary comm~ss~on "jury" is a major limitation on the role 
which can bz played by standby counsel. 

Standby counsel's panickpation in the presence of the jury IS "more problematr" 
than participation outside the jury's presence because "excessive involvemenl by counsel 
will destroy the appearance Ulal the defendant is achngpro se." McKuskle v W~ggrm, 
465 U.S. at 181. In the presence of the jury, standby counsel even over the accused's 
objection, may assist the accused "in overcoming routme procedural or evidentiary 
obstacles to the completion of some specific task, such as introduc~ng evidence or 
objecting to testimony, that the defendant has clearly shown he wlshes lo complete. . . 
[and] to ensure the defendant's compliance with basic rules of courtroom protoool and 
procedure." Id. at 183. When standby counsel ventures beyond these basic procedural 
funcfions, the accused's self-representat~on rights arc eroded. 

(3) Standby Counsel Cannot Represent the Accused at Closed 
Sessions Without the Accused's Consent. 

Without the consent of the accused, represenration by standby counsel dunng 
closed sessions, from which the accused has been excluded, would violate the accused's 
right to self-representation. Closed sessions of commission proceedings are allowed for a 
variety of reasons. MCO No. 1, para. 6 B.(3)(proceedmgs may be closed to protect 
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classified information or other information protected by law; the physical safety of 
participanb; intelligence and law enforcement sources, msthods. or activities; and other 
national security interests) Participation by standby counsel. on behalf of Lhe accused, at 
these merits-phase, closed proceedings would undermine the nolion that the accused was 
representing hmself and would prevent the accused from making unportant lactical and 
strategic decislom regarding his defense. Such a role would violatc not only part iwo of 
the McKmkle test, but part one as well by "effeclively allow[ing] counsel to make or 
substantially interfere with any sign~ficant taclical decisions, or to control the questioning 
of witnesses, or to speak instead of the defendant on any matter of importance." 
McKuskle v. Wiggins, 465 U.S. at 178. Such a role would also signal that the military 
comm~ssion "cannot rehably serve its function as a vehicle for determination of gullt or 
innocence, and no criminal pmshment may be regarded as fundamentally fair." Arrrona 
v Fdmznanfe, 499 U.S. 279,310 (199l)(discussing impact on a criminal trial o fa  
structural delect such as denlal of the right to self-representation). 

Excluding the accused from the courtroom violates lnternahonal and domestic 
standards of a fair trial on many levels, not !he least of which mclude the accused's self- 
representation rlghk. Furthermore, representing an accused over h ~ s  objections at a 
closed bearing and outside of the accused's presence presents difficult ethical issues 
which standby counsel would need to resolve with his state bar and military ethics 
advisors. 

b Choice oPCoonsel 

The Prosecution readily admits lhat domestic and internahonal law recognize an 
accused's right to self-representation In deference to this f a n  the Prosecution agrees 
that "an amendment to current Commission Law to permit self-representation 1s 
appropriate to bring the Commission in accord with standards established for the United 
States domestic courts as well as Customary International Law." 

Similarly, the Rosecution does not appear to dispute that domestic and 
international law recognize an accused's right to reprcsentahon by counsel of h ~ s  cholce. 
Indeed, the Prosecution does not even address, let alone queshon, the international 
author~ty for this r~ght. Curiously, though, the Prosecution does not belleve that this nght 
deserves the same recognition, and opposes an amendment to bring the military 
commission into line with this standard. The Prosecution's arguments opposing this 
amendment, howcver, are both woefully incomplete and unconvincing. 

In arguing that foreign counsel should not be allowed lo appear before a ~nilitary 
commiss~on the Prosecution relies in large part on RCM 502(d)(3). The Prosecution 
draws an analogy between qualifications that apply to acivllian Lawyer seeking to appcar 
before a court-martla1 and qual~fications it believes should apply to a clvdian lawyer 
seeking to appear before a military commission It then concludes that "[flor practical 
purposes, the civilian counsel must in fact be a lawyer who is a 'member in good 
standing of a recognized bar,"' apparently seeklng Lo imply that only a domestic stale or 
federal bar qualifies as a "recognized bar " 
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Contray to this implication, however, the Rules for Courts-Martial specifically 
contemplate allowing foreign attorneys to appear. The Discussion sechon immediately 
following RCM 502(d)(3)@) states "[iln making such a determination -part~culnrly jn 
the case opczvrlian counsel who me members only of o forergrr bar - the mllitaiy judge 
should also inquire . . . " (emphas~s added). The D~scussion section is not binding 
authoriy, but it is unquestionably relevant. Alhough the Prosecution does not 
acknowledge it, the fact is that the very RCM i t  cites in opposition to foreign counsel 
appearing before a military comm~ssion actually supporh the view thal choice of counsel, 
even ~ncludiog cholce of foreign counsel, is a right that should be respected. 

Further, the Courl of Appeals for the Armed Forces (then the Court oCMil~tary 
Appeals) addressed t h ~ s  very issue over 20 years ago, and held that "a member of a local 
bar in a foreign country may be qualified to represent a millmy accused at a wurt- 
martial." Soriano v Hosken, 9 M J 221,222 (C MA.  1980). The Court went on to write 
that "[ilt is the mihtary judge assigned ta the court-marhal who must make the 
determination whether such a lawyer is minimally qualified to act ar civilian counsel." 
Id Flnally, in direct contradiction of the Prosecution's argument the Court statcd "[wle 
do no1 anticipate that the m~litary judge will establish anyper se disqualification with 
respect to any recognized fore~gn bar or act on an individual hams in a niggardly 
fashion." Id. 

Significantly, none of the cases cited by thc Prosecution actually deal1 with 
foreign attorneys. Rather, the cases arose in the context of domestlc civilian ammeys 
accused of prowding ineffeclive assislance of counsel (UniredStotes v Juckson, 54 M J. 
527 (2000); UnrredSmtes 1, Sfeele, 53 M.1 274 (2000)), or people requesting to be 
represented by lay persons (UnrtedSrotes v. Grismore, 546 F.2d 844,847 (10th Cir 
1976); UnrredSlates v. Whitesel, 543 F.2d 1176, 1177-81 (6th Cir. 1976); UnrredStoles v 
Kelley, 539 F.2d 1199, 1201-03 ( 9 h  Cir. 1976). Wh~le one of the cases the Prosecution 
cited does have relevance, that case stands for the propos~tion that rules precluding 
otherwise qualified attorneys *om practicmg in a particular court should be related to 
legitmate objectives Frazrer v. Heebe, 482 U.S. 641, 645 (1987)(error to prohibit 
attorney res~ding m one state from pracuchg in federal court m anotber state when 
artomey qual~fied to practice law m state courts of both states). Frazrer, therefore. 
appears to support MI al Bahlul's request more than it does the Prosecution's opposition 

The hosecution's remaining arguments aganst rccognihon of t h~s  righl arc 
similar[y unpersuasive. While a security clearance for a foreign counsel might take a 
significant amount of time, the Prosecution is already aware that such need not be the 
case -- Mr. Kenny, the Foreign Attorney Consultant for Mr. David Hicks, was able to 
obtain a security clearance allowlng him u, participale in military commission 
proceedmgs within a matter of weeks. Further, although we have been waiting quite 
some lime for a securlty clearance for a foreign nahonal interpreter we seek to hire, there 
is every reason to believe thal the process might have been much quicker had a 
government official associated with ihe mil~taiy wrnmissions taken a personal interest. 
S~nce the clearance request has instead been delegated to an inexperienced clvillan firm 
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operating under contract, it is not clear that such a lengthy process is inevitable. Finally, 
even a slow clearance procedure does not justify continuing to bar foreign attorneys. 
Almosl every aspect of the painfully slow military cammiss~on process has moved to dare 
according to the Government's timetable. Given that the F'rosecution's reliance on MCO 
No. 1's provision against unreasonable delay is scant support for denying Mr. a1 Bahlul's 
right to representation by counsel o i  his choice. 

The military commiss~on is ceminly bee to reserve the right to decide whether a 
particular civllian counsel is qualified. Recognizing that there are difierences in laws and 
procedures between military commissions and the laws of Yeme& however, hardly 
supports the Prosecut~on's conolusion that allowing a Yemeni attorney to appear before 
the commlsslon "may almost be akin to permitting a lay person or non-licensed attorney 
to represent tbe Accused." Bang qualified to conduct cases before the courts of a 
defendant's country was sufficient Lo permit a counsel Lo represent persons at 
Nurembergl, and httle more than that is required by RCM 502 (d)(3)@). There is no 
reason to accept the view that all Yemeni attorneys arc by definition incornpeten1 to 
provide representation before a military commission. Mr al Bahlul's right to find a 
qualified Yemeni attorney to represent h ~ m  should be recognized 

c. The Military Commission Most Rulc on Mr. d BPblul's Requests 

Section 4(A)(5)(d) of MCO No. 1 and paragraph 4(A) of MCI No. 8 authorize the 
Appointmg Authoriy to decide interlocutory questions cerhfied by the Presiding Officer. 
Both provisions stale that a question "the disposition o iwh~ch would affect a termlnahon 
of proceedings with respect to a charge" is a mandatory questlon that "shall" be certified 
to the Appointing Authority Bothprovis~ons also allow that the Presiding Officer %ay" 
cemfy other interlocutory questions that the Presidmg Oficer deems appropriate. 

With respecl to the latter class of questions, the Appointing Authority has 
determ~ned that a Presiding Officer can exerclse his discretionary authority to ceriify 
interlocutory matters only after the full military commission has ruled on the question 
Memoranda from Appointing Authority to Presiding Officer on Interlocutory Questions 
1-5 of 5 October 2004. This is baed  on the mllilary commission's role as the adjudicator 
of all questions of fact and law Id. Consequently, if the disposition of an issue cannot 
affect a termination of proceedings with respccl to a charge, the matter is not properly 
raised as a discretionary interlocutory question unlil after it has been addressed by the full 
commission Id 

Of the two classes of interlocutory maners, any questions involving Mr. a1 
Bahlul's representation requests would be d~scretionary. Mr. al Bahlul challenges the 
legallty o€&ihtary cornm<ssion procedures that are inconsistent w~th  domestic and 
international law. Regardless of how these challenges are decided, there is no way that 
tbc outcome mighi affect a termmation of the proceedings agalnst h~m. Whoever 

' Rule 7(al. R u l u  oPPmcsdurc Adouted by M111tai-f Tribunal I in the Trial of lhe Medical Case: Rule 7(a). 
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represents him, Mr. a1 Bahlul will still be Facing the same charge. Thus, these matters do 
not qualify for mandatory interlocutory certification, and any cehlicalion of the issues 
must follow the procedures eslablishd for discret~onary questions. 

Since the issues raised by Mr. al Bahlul's representation requests fall squarely 
within the mil~tary commission's power and obligabon to decide questions of law, no 
interlocutory cert~fication procedure is available until after the commission has 
d~scharged ~ t s  duty.' Conhaiy to the Presiding Officer's apparent intent to pass these 
issues directly to the Appointing Aulhority, therefore, the military commi&on must 
decide the legality of the challenged rules first. 

d. Timely Resolution of Mr. a1 Bahlul's Requests is Critical 

Despite concerns recently expressed by the Ch~ef Defense Counsel, Mr. al Bahlul 
continues to be denied the opportunity to participate in the on-gomg process address~ng 
legal matters aEecting the military commissions. Memorandum from Chief Defense 
Counsel to Appointing Authority, "Preservation of Right to Full and F a ~ r  Trial by 
Military Commissions 1n the case of All Hamza Ahmad Sulayman al Bahlul." oi23 
September 2004. The issues Ulat have been and soon will be addressed are critical to the 
development of the military commission process, and the decis~ons will substantively 
Impact Mr. al Bahlul's rights in that process. Id Apparently, the longer resolution of 
Mr. al Bahlul's representation issues arc delayed the longer he will be shul oul of the 
development process. Consequently, the military c o m ~ s s i o n  should expeditiowly 
address the legal queslions posed by Mr al Bahlul's representation requests 

4. Attached Files. 

a. Memoranda from Appoinling Authority to Presiding Officer, Interlocutory 
Questions 1-5, of 5 October 2004. 

b. Memorandum from Chief Defense Counsel to Appointing Authority, 
"Preservation of Rght to Full and Fair Trial by Military Commission in the case of Ali 
Harnza Ahmad Sulayman al BahluZ" of 23 September 2004 

Is1 
Philip Sundel 
LCDR, JAGC, USN 
Deta~led Defense Counsel 

Is1 
Mark A. Bridges 
MAJ, JA 
Assistant Detailed Defense Counsel 

' Cwnsel lcknowlsdge hat here may be practical d~Wcultis ~avolvsd wlh hcm~litary mmmisslon 
~ v r i n a  on l e d  m a w  Dnor lo vorr drre and challenges Such difficult~cs would nor chm~c ihs nahxs of 
ke henimlyini lcgal queitions, however, and cannot juftify ~nmlocutory certification m violahon of 
eslabhshed pmccdw,  although they might be ewdcnce of a shcuml defect in lho prwcss. See Aruom 
v Fulmnmnle, 499U S 279,309-310 (199l)(parhcrpatlon oTtriil~udge who was not~rnptial affected 
enhrc m u r ~  of Llial.) 
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Subject:  RE: ~ e f e n s e  Reply Brlef- -  Representation (US v .  a1 Bahlul) 

I s  your rntent st1.11 t o  subrnlt chis a s  a " c e r t l f l e d  interlocutory 
questlonu as you lndlcated durlng the 2 6  August 2 0 0 4  hearlng? 

v/r  
LCDR Sundel 
Detal led Defense Counsel 
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From: Pe te  Brownback 1-1 
Sent:  Wednesday, October 13 2004 15:45 
To: 'Hadges, Ke l th '  ; I  ~ u n d e l ,  Phllrp,  LCDR, DoD 

OGC 

Sub3ect: R e :  Defense Reply Brlef--  Representation ( U S  v .  a 1  Bahlull  

LCDR Sundel, 

1. I f  t h e  A o p o ~ n t ~ n g  Author l ty  makes a ruling, t h e r e  v ~ l l  be no need -. 
For an l n t e r l o c u t o r y  ques t lon .  

2. If t h e  Appolntlng Author l ty  does n o t  make a rullng, r h e  l s s u e  w l l l  
be p resen ted  t o  t h e  Commlsslon f o r  decision. 

3 .  I do n o t ,  a t  t h l s  tune,  l n t e n d  t o  send the  m a t t e r  a s  a n  
~ ~ t e r l o c u t o r y  ques t lon  t o  t h e  Appolntlng ~ u t h o r l c ~  p r l o r  t o  the  Comraslon 
a c t ~ n g  upon t h e  m a t t e r .  

4 .  I am, however, q u l t e  w l l l r n g  t o  l l s r e n  t o  any ~ n p u t  from the 
p a r t l e s  

COL Brownback 
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From: Sundel,  P h l l l p ,  LCDR, DoD OGC 

S e n t  Thursday, October 1 4 ,  2004  11145 AM 
Sub3ect: RE:  Defense Reply Brief-- Representation (US v .  a 1  Bahlul )  

S i r ,  

There is a need f o r  M r .  a 1  Bah lu l ' s  r e p r e s e n t a t i o n  l s s u e s  t o  b e  p laced  
s q u a r e l y  b e f o r e  a d e c l s i o n  maker. You have I n d i c a t e d  t h a t  you w l l l  n o t  al low 
che m l l l t a r y  commission t o  address  t h e s e  m a t t e r s ,  and t h a t  you do no t  ~ n t e n d  t o  
c e r t l f y  t h e  Lssue t o  t h e  hppolnt ing Author i ty .  Thls l eaves  M r .  a1 Bah lu l ' s  c a s e  
l n  a 'no-man's-land" wl th  no one accep t ing  r e s p o n s l b l l l t y  t o  dec lde  t h e  l s s u e  of 
h l s  r l q h t  t o  s e l f - r e p r e s e n t a t i o n .  

M r .  a1  Bahlul  made h i s  r e q u e s t  t o  b e  al lowed t o  r e p r e s e n t  h imsel f  t o  t h e  
m i l i t a r y  conmussion. We have f l l e d  a Memorandum of Law and a Reply wi th  t h e  
m l l l t a r y  cammlsslan. We b e l l e v e  t h a t  t h e  ma t t e r  i s  p r e s e n t l y  b e f o r e  t h e  
r n l l l t a r y  c o m l s s l o n ,  and t h a t  t h e  commission needs t o  address  it. 

However, you have i n d ~ c a t e d  t h a t  you b e l l e v e  t h e  r e q u e s t  must b e  addressed by 
t h e  Appointing Author l ty  o r  a h lghe r  power. If t h a t  1s st111 your b e l ~ e f ,  then 
t h e  ma t t e r  needs t o  i n  f a c t  b e  p r e s e n t e d  t o  the  Appalntlng Author i ty  
C e r t ~ f y i n g  t h e  i s s u e  t o  hlrn a s  an i n t e r l o c u ~ o r y  q u e s t l o n  would appear  t o  be che 
o n l y  mechanism t o  formal ly  p l a c e  l t  b e f o r e  t h e  A p p o l n t ~ n g  Author l ty  ( though I 
a g a i n  reiterate t h a t  we d i s a g r e e  wi th  t h e  l e g a l l t y  of t h a t  course  o f  action). 

. Slmply assumlng t h a t  he i s  aware of i t ,  and h o p ~ n g  t h a t  he e l e c t s  t o  t ake  i t  up, 
does n o t  seem l l k e  a judicious approach.  

Along t h o s e  l l n e s ,  it 1s worth remembering t h a t  t h l s  m a t t e r  has  a l r e a d y  been 
be fo re  t h e  Appolntlng Author l ty  f o r  f l v e  months. Unfor tuna te ly ,  w e  have 
r e c e l v e d  no response  o r  s t a t u s  update  on our  mrd-May r e q u e s t  f o r  a r u l e  change 
Consequently, we a r e  concerned wrth a p l a n  t h a t  may r e l y  on an assumption t h a t  
t h e  hppolncing Author l ty  w i l l  choose t o  take  this up because  it i s  t h e  r ~ g h t  
t h l n g  t o  do.  

The Prosecution has  acknowledged t h a t  i t  i s  not  s u r e  whether t h e  
representation l s s u e s  should  be  addressed by t h e  m l l r t a r y  commiss~an o r  t h e  
Appointing Author l ty .  We b e l l e v e  t h a t  concession, a long wl th  t h e  arguments 
conra lned i n  our  Reply b r i e f ,  should  be  enough t o  r e t u r n  t h e  m a t t e r  t o  t h e  
commission. 

Regardless  of how you choose t o  handle  t h l s ,  though, i t  must be  c l e a r  what 
a u t h o r l ~ y  1s responsible f o r  dec ld lng  M r .  a1  Bah lu l ' s  r ep resenca t lon  l s s u e s .  
Allowlng them t o  p o s ~ l b l y  l angu l sh  i n  a g ray  a r e a  between t h e  m l l l t a r y  
commlsslon and t h e  Appolntlng Authorr ty  is unacceptable .  

LCDP. Sundel 
Dera l l ed  Defense Counsel 
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Subject: Re: oerensexeply B e t - -  Representatlon m v. a1 Bahlul) 
Date: Thursday, October 14, 2004 1 : 4 3  PM 

. MessageLCDR Sundel, 

1. I am very sensltlve to Mr. aL Bahul's situation -- as evidenced by my 
acrlons and dlrect~ons thus far. Mr. Hodges and I have been monlrorzng the 
self-representat~on lssue. Durlng and lmmedlately after Mr. A1 Gahlul's 
appearance before the Comsslon In Guantanamo, I belleved that the correcc and 
most efflclent route to see lf Mr. aL Bahul Could get what he wanted was to see 
if the rules could and would be changed. That 1 s  why that course of action was 
pursued. 

2. Please look agaln at paragraph 2 Of my note of 13 Oct 2004 (below). At some 
- polnt the matter wlll be placed before the Commlsslon, unless actlon is taken by 
other authorltles. If I thv~ght chat submltt~ng an Interlocutory Question would 
hasten the process. I would submlt an IQ. 

3. I would suggest that deta~led defense counsel work wlth the prosecutlon to 
assemble all the documents and frllngs concerning the rlght to self- 
representanon lnto one place, so that it wlll be ready for the Comlss;on to 
hear. Although the docket is not final, I expect Mr. A1 Bahlul to be parr of the 
November motions sesslon. 

4 Slnce decalled defense counsel and the prosecutlon seem to be ln accord on 
the right to self-representatlon. I would also urge detalled defense counsel and 
the prosecutlon to conslder and dlscuss the problems Involved in the matter of a 
defendant, who relects representatlon. presentlng his pos~tlon before a body 
=hat under the current state of Commlsslon Law requires representation. I feel 
certain that the Commission would velcome construct~ve suggestlons on t h ~ s  
matter. 

5. Flnally, please be prepared to expla~n where you and MAJ Bridges stand w ~ t h  
your Bars and wlth the Department of Defense rlth regard to presentlng these 
matters before the Commlss~on- I am not asklng for you to address these matters 
now, but to thlnk about how they might be addressed lf and when the trme comes. 

CoL Brownback 
----- Oriolnal Messaue ----- 
Frau: Scndel, P~lllp. LCX, Dc3 OGC 
: 'Pete Erounbaci' ; '!io2qes, Kelth' 

X D  CSC ; 
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Sent .  Thursday, October 1 4 ,  2004  11:45 AM 
Sublect :  RE. Defense Reply B r i e f - -  Representa t ion (US v. a 1  Bah lu l )  

There i s  a need f o r  M r .  a 1  Bah lu l ' s  r e p r e s e n t a t l o n  l s s u e s  t o  be p laced  
square ly  b e f o r e  a d e c i s ~ o n  maker. You have l n d i c a t e d  t h a t  you w i l l  n o t  al low 
t h e  m l l i t a r y  Comiss lon  t o  address  t h e s e  ma t t e r s ,  and t h a t  you do no t  l n t e n d  to 
c e r t i f y  t h e  I s s u e  t o  t h e  Appolntlng Author l ty  Thls  l e a v e s  Mr. a 1  Bah lu l ' s  case  
I n  a "no-man's-land" wi th  no one accepting r e s p o n s l b l l l t y  t o  dec lde  the  l s s u e  of 
h i s  r r g h t  t o  s e l f - r e p r e s e n t a t i o n .  

M r .  a1  Bahlul made h l s  r e q u e s t  t o  b e  allowed t o  r e p r e s e n t  himself  t o  t h e  
m l l ~ t a r y  c a m u s l o n .  We have €= led  a Memorandum of Law and a Reply w ~ t h  the  
m l l l t a r y  c o m l s a l o n .  We b e l l e v e  t h a t  t h e  m a t t e r  is p r e s e n t l y  b e f o r e  t h e  
m l l l t a r y  commission, and t h a t  t h e  c o m l s s l o n  needs t o  address  l t .  

However, you have l n d i c a t e d  chat  you b e l l e v e  t h e  r e q u e s t  must be addressed by 
the  Appointlng Author l ty  o r  a h lgher  power. I f  t h a t  1s s t111  your b e l l e f ,  then 
the  m a t t e r  needs t o  Ln f a c t  be p resen ted  t o  t h e  Appolntlng Author l ty .  
C e r t l f y l n g  the  i s s u e  t o  him a s  an interlocutory ques t lon  would appear t o  be the  
on ly  mechanism t o  fo rmal ly  p l a c e  1t before  Ule Appolntlng Author l ty  (though I 
a g a l n  reiterate t h a t  we d l sagree  wl th  t h e  l e g a l i t y  o f  t h a t  course  of a c t i o n ) .  
Slmply assuming t h a t  he 1s aware of it, and hoplng t h a t  he  e l e c t s  t o  t a k e  l t  up, 
does nor  seem l i k e  a 1Udicrous approach. 

Along t h a s e  l l n e s ,  l t  1s worth remember~ng tharr t h l s  matcer  has  a l r eady  been 
b e f o r e  the  Appolntlng Author l ty  f o r  f l v e  months. Unfor tunate ly ,  r e  have 
rece ived  no response  o r  s t a t u s  update on our  mld-May r e q u e s t  f o r  a r u l e  change 
Consequently, we are concerned wzth a p l a n  t h a t  may r e l y  on an assumption t h a t  
t h e  Appointing Author l ty  w l l l  choose t o  t a k e  t h l s  up because it 1s t h e  r l g h t  
th lng  t o  d o .  

. The Prosecu t ion  has  acknowledged t h a t  i t  i s  no t  s u r e  whether che 
r e p r e s e n t a t ~ o n  l s s u e s  should  be addressed by t h e  m l l ~ t a r y  c o m l s s i o n  o r  t h e  
Appolntlng Author l ty .  We b e l l e v e  t h a t  Concession, a long wl th  t h e  arguments 
conta ined i n  our  Reply b r l e f ,  should be enough t o  r e t u r n  the  ma t t e r  t o  the  
commission. 

Regardless  of how you choose t o  handle t h l s ,  though, l t  must b e  c l ea r  what 
a u t h o r l t y  rs responsible f o r  dec ld lng  M r .  a 1  Bah lu l ' s  r e p r e s e n t a t l o n  i s s u e s .  
Allowing them t o  p o s s l b l y  langulsh  i n  a gray a r e a  between the m l l l t a r y  
commlsslan and the  Appointlng Authorr ty  i s  unacceptable .  
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LCDR Sundel 

Detalled Defense Counsel 

From: Pete Brownback Lmallto:abnmj@cfl.rr .corn] 
Sent: Wednesday, October 13, 2004 15:45 
To 'Hodges, Kelrh' ; S u n d e l ,  Phlllp, LCDR, DoD 

LCDR Sundel, 

1. If the Appolntlng Authority makes a ruling. there rlll be no need 
for an lnterlocutory questlon. 

2. If the Appalntlng Authority does not make a rullng, the Issue wlll 
be presented to the Comm~sslon for decision. 

3 -  I da not, at t h ~ s  tme, lntend to send the matter as an 
lnterlocutory questlon to the Appolnt~ng Author~ty prlor to the Commlss~on 
actlng upon the matter. 

4 .  I am, however, qulte wlll~ng to lrsten ro any input from the 
parties. 

COL Brownback ----- Or~qlnal Messaqe ----- 
From: Sundel, Phllip, LCDR, DoD OGC 

; 'Hodges, Kelth' 
CC:I-~ ; Bridges, Mark, MAJ. 

DoD OGC ; Gunn, Will, Col, DoD OGC : 

Sent: Wednesday, October 13, 2004 11:16 ?.M 
Sublecc: RE: Defense Reply Brlef-- Representatlan (US v .  a1 Bahlull 

Is your lntent still to submlt thls as a "cerrlfled incerlacutory 
questlon" as you xndlcated durlng the 26 Avgust 2004 hearing? 

V/r 
LCDR Sundel 
Deta~led Defense Counsel 

----- Orlglnal Message----- 
From: Pete Brawnback 1-1 
Sent: Wednesday, October 13, 2004 10:47 
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TO: s u n d e l ,  Phillp, LCDR, DoD OGC: 'Hodges, 
Kelth' 

Sublect: Re: Defense Reply Brief-- Representation (US v. a1 Bahlul) 

Thank you for the reply. 

Mr. Hodges wlll inventory thls motion as one pendlng before the AA 
- with a note that lt is one the Comlss~an may ultxmately have to resolve. 

COL Brownback 

; Sundel. Phlllp, 
LCDR, EQD W C  ; 'Hedges, Keith' 

Brldges, Mark, 

Sent: Wednesday. October 13, 2004 10:30 AM 
Sub2ect: RE: Defense Reply BrleE-- Representation (US v .  a1 Bahlull 

COL Gunn sent a memo to the AA on 23 Sep 04 raislng the issue that 
the Accused 1 s  belng denled partlcxpatlon in t h ~ s  Commlsslon. The AA in a 
responsive memo of 30 Sep 04 sald the Accused was not belng denied the abllity 
to pastrcrpate and that he uould take the matter under advisement. 

In response to Mr. Hodge's questions - my answer 1s that I don't 
know. 

... ----- Orlglnal Message----- 
From: Pete Brownback (-1 
Sent: Wednesday, October 13, 2004 09:51 
To. Sundel, Philip, LCDR, DoD OGC; 

'~odq?~, ye1rr.O 

S~bzerr. RE: Jsfense Reply 3rlef-- Reprssentd:loc (US n .  a l  9ahl~l. 
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1.  I t  does  noc appear t o  me t h a t  Mr. Hodges was s o l l c l t = n g  any 
l l t l g a t l o n  by emal l .  H l s  ques t lon  was: 

Is t h i s  i s s u e  l n  t h e  Presiding Offices's (Commlsslon members) "box", 
o r  1 s  this m a t t e r  wa l t lng  r e s o l u t i o n  by t h e  Appolntmg Authority? 

On m a t t e r s  such a s  t h l s ,  M r .  Hodges 1s authorized t o  a c t  on my 
b e h a l f .  I F  you have a l e g a l  reason no t  t o  answer a q u e s t l o n  he p r e s e n t s  t o  you, 
t e l l  h m  t h e  l e g a l  r eason .  If  you ' r e  n o t  happy wl th  hls response ,  t e l l  me about 
lt. 

2 Please  answer M r .  Hedges' ques t ion  so t h a t  he  can c o n t ~ n u e  t o  
geL t h e s e  motlons l n  o rde r .  Constructing and d e c o n f i l c t l n g  t h e  motlons 
inventories Lor t h e s e  cases  1s n o t  an  easy  t a s k  and v ~ l l  b e n e f i t  a l l  . 

COL Brownback 

----- O r i g l n a l  Message ----- 
From: 1-1 
TO: Sundel, P h l l l p ,  LCDR, DoD OGC i 'Hodges, K e ~ t n '  ; ' P e t e  

Brownback' 

Sen t .  Fr lday,  October 08, 2 0 0 4  1:22 PM 
Sub jec t :  RE: Defense Reply Br le f - -  Representation (US u. a1 

Bahlul )  

The Prosecution 13 prepared t o  d l s c u s s  t h e s e  l s s u e s  on the  
r e c o r d .  We a r e  opposed t o  l i t l g a t l n g  t h l s  I s s u e  v l a  e m a l l .  Whlle we agree  vxth  
t h e  Defense p o s l t ~ o n  c h a t  t h e  r l g h t  t o  p ro  se r e p r e s e n t a t ~ o n  1 s  recognized l n  
o t h e r  forums, ~t appears  we have l o s t  s i g h t  o f  t h e  f a c t  t h a t  c u r r e n t  d e t a l l e d  
m ~ l l t a r y  de fense  counsel  do a t  t h i s  p o l n t  l n  t lme  r e p r e s e n t  the  Accused and 
should  con t lnue  t o  do s o  mt l l  r e l ~ e v e d  by competent authority. 
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From: Sundel, Pblll~, LCDR. DoD OGC 
Sent: Friday, octobir 00, 2004 11:54 
To' 'Hodges, Kelth'; Pete Brornback 

OGC; Swann, Robert, COL, 
Subiect: RE: Defense Reply Brlef-- Representation (US v a1 

Bahlul I 

Yle belleve that the full mll~tary commlsslon must rule on the 
legallty of regulations that preclude an accused from representing hlmself or 
being represented by a foreign aEtorney. We belleve that untll the mllltarq 
commLsslon rules the matter may not properly be certlfled as an interiocutoiy 
question. 

v/r 
LCDR Sundel 
Detailed Defense Counsel 

----- Original Message----- 
From: Hodges, Kelth 1-1 
Sent: Frlday, October 00, 2004 11.42 

Subject. RE: Defense Reply Brlef-- Representation (US v. a1 
Bahlul) 

Let me be sure I know where we are on thls issue. 

Is this Issue ln the Presldlng Officer's (Commlsslon members) 
"box", or 1s this matter waiting resolur~on by the Appointing Authorrty? 

I appreciate that counsel could submlt a matter to the PO 
after AA actlon, or perhaps along wlth lt, but I lust want to know where re are 
on the pro se questlan so I know who 1 s  golng to answer the mall. 

Thank you 

Kexth Hodges ----- Orlglnal Message----- 
From: Sundel. Phll~p. LCDR, DoD OGC 

[mallto sundelp@dodgc.osd mil] 
Sent; Frldav, October 08, 2004 11:24 AM - .  
TO: 'Pete Brownback' 

Hemlngway, Thomas, BG, DoD OGC: 

Cpt., DoD OGC; 
Kelth'; Swann, Robert, COL, DoD OGC 

PO 102 (a1 Bahlul) 
Page 61 of 114 

PO 102 G--Encl 1 (al Bahlul)
61 of 114 pages
 



Bahlu l )  
Sub3ect:  Defense Reply Brlef--  Representation (US v a 1  

At tached p l e a s e  f r n d  our  Reply and cop les  of t h e  s ~ x  
a t t a c h e d  documents. 

V / r  
LCDR Sundel 
De ta l l ed  Defense Counsel ~- ~ . ~ ----- O r l g l n a l  Message----- 

~rom.1-I 
S e n t :  Frrday,  October 01,  2004 1 6  59 
To: Brownback, Peter 

OGC; Br ldges ,  Mark, HAJ, DoD OGC 
Sublect :  RL BAHLUL - PROSECUTION PRO SE RESPONSE 

Attached is t h e  Prosecuclon response  t o  t h e  defense  
memorandum of law r e  pro s e  r e p r e s e n t a r i o n ,  wl th  t h r e e  a t t achment s .  

Prosecutor ,  OfElce of M l l l t a r y  Commlsslons 
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~ati. Monday, October 18, 2004 2:09 FM 

Message 

United States of America v. A1 Bahlul 

1. Detalled defense counsel will brlef the lssue of self-representation by Mr. 
A1 Bahlul to the Commission, using the procedures established in POM 4-2. The 
defense brief may conslst of brrefs and other matters already frled vith the 
Appolntrng Authority on thls issue. If so, a cover document meetlng the 
formatting requirements of POM 4-2 wlll accompany all the matters the defense 
wlshes the Comisslon to consider. (Counsel will not presume that matters 
previously sent to the Presiding Officer as courtesy coples are before the 
Commrssion.) The mitial brief wlll be sent prlor to 1700 hours, 22 October 
2004. The response and reply wlll follow in accordance wlth POM 4-2. The 
prosecutlon may provide as its response any matters that may have f~led w ~ t h  the 
Appo~ntlng Authorlty, In the same fashion as provlded above for the defense. 
Any questrons about this flllng requ~rement should be forwarded to Mr. Hodges 
immediately. 

2. In addltlon to the flllngs required by paragraph 1 above, detalled defense 
counsel and the prosecutlon will address the questlons and issues luted in 
paragraph 4 below in a separate fllmg. The questlons and i5sues llsted wlll be 
addressed in thls separate flllng, even lf counsel belleve chat the matter3 have 
been previously addressed. The style of the fillng wlll be ln accordance u x t h  
POM 4-2 u ~ t h  the sublect: Answers to Presiding Officer's Questions on the Issue 
of Self-Representation. Other than that, the fll~ng does not have to be In any 
part~cular fonnat. Each of the questions or lssues lrsted below, however, will 
be in a separate paragraph or sectlon - head-noted by the questlon or lssue 
belng addressed. Detarled defense counsel and the prosecutlon ulll flle and 
present thelr views not later than 1200 hours, 25 October 2004 to the Presld~ng 
OEf~cer and the Assistant only. When both flllngs are recerved, the Assrstant 
will ensure that each counsel has the flling of opposmg counsel, and counsel 
wlll be permitted to reply to the flllngs. Any questlons about thls Erllng 
requ~rement should be forwarded to Mr. Hodges medrately. 
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3. Notwithstanding that the inltlal f~llngs wlll be sent simultaneously to the 
Presldlng offlcer beEore belng served on opposmg counsel, counsel are 
encouraged to consult with each other in them lnltlal flllngs to see if both 
agree to the answer. For example, if counsel For both sldes agree that a certaln 
procedure would meet the requirements of law, counsel may cause the~r initla1 
fillngs to reflect such an agreement. Any questions about mak~ng iolnt flllngs 
should be forwarded to Mr. Hodges lmmedlately. 

4. Issues and questions to be addressed. 

a.  A candld consideration of the evldence and a statement by counsel 
consernlng whether they believe any closed sesslons or presentation of protected 
~nformatlon will be necessary. Part of the answer to t h ~ s  issue wlll be an 
expllclr statement that a closed session or presentation of protected 
~nformatlon 1s. ~s not, or may be requlred. 

b. The procedural problem lnvolved m havlng the Com~sslon determine the 
issue of self-representatlon when the Cormnlsslon has not been sub3ect to volr 
dlre on behalf of Mr. A1 Bahlul. (That is, For the Comlsslon to declde a 
questlon of fact or law, the Commlsslon has to be establlshed. Assume that for 
the Comlsslon to be establlshed lt should be sublect to voir dlre and a 
dec~slon on challenges. Who wlll represent Mr. A1 Bahlul in thls process when 
the quesrion presented to the Commlsslon is who is representing hm?l 

c. Should the hppolntmg Authorlty conslder the challenges made in US v. 
Hamdan and US v .  H i c k s  as reflectlng the challenges of any competent counsel and 
use them for US v. A1 Bahlul? Addltlonally, assumlng that members orlglnally 
appointed to slt on the defendant's trial were challenged and removed ln the 
cases of Hamdan and Hicks, are those members requlred to be available for volr 
dlre in US v. aL Bahul? 

d. Is self-representation requlred in order to provlde Mr. A1 Bahul a 
full and falr trlal, and the authority that requlres hllowlng the defendant ta 
represent hlnself notulthstandlng the current state of Commission Law? 

e. Are current detalled defense counsel permltted or required to argue 
the issue of self-representatLon to the Comm~sslon, glven Mr. A1 Bahlul's 
expressed deslre that he does not wlsh detalled counsel ro represent hlm? 

f. If detalled defense counsel are permltted or requlred to represent the 
defendant on the llmlted lasue of whether self-representatxon shall be allowed, 
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and detalled defense coun5el believe that self-representation 1s not in the 
defendant's best interests, can or should detalled defense counsel argue in 
favor of self-representation? 

g. If detailed defense counsel are permitted or requlred to represent the 
defendant on the l~mlted lssue of whether self-representation shall be allored, 
and detalled defense counsel belleve that self-representatlon would deprzve the 
defendant of a full and falr trlal, can or should detalled defense counsel argue 
ln favor of self-representation? 

h. Assuming that Mr. A 1  Bahlul is allowed to represent. hmself, what 
procedures mlght be used if there is a closed session from whlch the defendant 
1s excluded and at whlch evldence 1s presented to the Commission that the 
Commission mxght consider? The answer co thls rssue wlll not be lmited to only 
an assertion there should be no closed sessrons. 

1. Assumlnq that Mr. R1 Bahlul is allowed to represent h~mself, how would 
stand-by counsel be appointed and how they would communicate wlth Mr. A1 Bahlul7 

, Assuming that Mr. A1 Bahlul is allowed to represenr hlmself, how would 
the Issues of access to evldence be handled' 

k Assumlnq that Mr. A1 Bahlul IS allowed to represent hlmself, 1s there 
any requirement that those matters to which the defense 1s entitled under 
Comm~ss~on Law - less claselfled or protected information - must be translated 
~ n t o  the defendant's language' 

1. Assuming that Mr. A1 Bahlul is allowed to represent hlmself, 1s there 
any requirement that the accused be allowed access to that rnformatlon or those 
sesslons that he would not have access to were he being represented by detalled 
defense counsel under the current state of Comlsslon Law? 

m. Assumlng that Mr. A1 Bahlul is allowed to represent hmself, what are 
rhe consequences of, possible uses of, and ablllty of the Commlsslon to constder 
any and all statements made by Mr. A1 Bahlul, whlle representing hlmself at 
tunes when Mr. a1 Bahul 1s not a wltness? 

n. Assum~ng that Mr. A1 Bahlul is allowed to represent hlmself, the 
methods by whlch Mr. A1 Bahlul would be able to control hls notes and other 
worklnq documents glven hls current status and secur~ty precautrons taken wlth 
detamees? 
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0 Any other problem5 or lssues which mlgh t  arlse from allowing Mr. A1 
Bahlul to represent hlmself. 

Peter E. Brownback 111 

COL, JA 

Presiding Officer 
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) DETAILED DEFENSE 
UNITED STATES OF AMERICA ) COUNSEL'S ANSWERS 

) TO PRESIDING 
v. ) OFFICER'S QUESTIONS 

) ON THE ISSUE OF 
) SELF-FEPRESENTATION 

ALI HAMZA AHMAD SULAYMAN AL BAHLUL ) 
) 22 October 2004 

1. Pursuant to direction of the Presiding Officer oE 18 October 2004, detailed defense 
counsel provide the following responses to the questions presented. 

2. Letters correspond to that proceeding each question posed in the 18 October message: 

a A candid consideratron of the evrdence and a sratement by counsel concerning 
whether they believe any closcdsessronr or presentat~on ofprotected 1>2/Ormution will be 
necessary. Part of the a m e r  to thrs rssue will be an explzer~ statement lhat u closed 
ressron orpresenlatron ofprolecled mformation is, is not, or may be requrred 

It is our understanding that detalled defense counsel have not yet recelved all of the 
evidence in this case. Additionally, we have not interviewed any potential w~tnesses, 
have not begun a prebial investigation, and do no1 know what evidence the Prosecution 
intends to present at kial. Further, defense counsel have no way oipred~cating what tnal 
evidence will ultimately be considered "pmkcted," and what if any "protected 
information" will be limited to closed sessions Consequently, at this stage it  is 
unpossible for counsel to know whether any closed sessions will be requ~red. 

b Theproced~raZproblem involved in h z n g  the Commrssron determine the iss~te of 
sey-representatran when the Commissron hnr not been subject to voir drre on behnljof 
Mr A1 Bahlul Fat is, for the Comrnusion to decrde a quesrron of fact or law, the 
Commission has to be estabbshed Assume khatfor the Commission to be ertabllshed rr 
should be subjecr to vorr dire and a decrsion on challenges. Who wrll represenf Mr A1 
Bahlul in this process when the questronpresentedlo the Comrnrssron is who IS 

representing him?) 

A regularly constituted court providing fimdamental due process is structured so as to 
glve it competence to address preliminary questions such as an accused's rlght to self- 
representation or representahon by counsel of h ~ s  own choice. Mr. al Bahlul's military 
commission must address hls right Lo represent himself or be represented by counsel of 
his choosing before it can proceed with any other matters, including voir dire and 
challenges. Whether military commiss~ons have been stmctured in a way to allow Mr al 
Bahlul's to do so is a matter that may no1 be answered until long after the commission 
proceedings have been compleled. 
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c Should the Appointing Auihority conslder the challenges made in US v Hamdan and 
US v. Hrcks as rejlecl~ng the challenges of any competent counsel and use them for US v 
A1 Bahlul7 Aditronally, asmmrng [hat members origrnally appornted ro sit on the 
defendant's rnal were challenged andremoved in the cases ofHnlndarl andHrckr, are 
those members requrred lo be available fir vorr dzre m US v. aL Bahul? 

The Appointing Authority has already acted on this issue. 

d Is sey-representatwn required In order 60pr0vrde Mr A1 Bahul afuIl and fnrr nral, 
and the authority that requrres allowing the defendant to represent himse[f 
notwrthsrandtng the current sfare of Commission Law? 

Yes, self-representat~on and representation by counsel of one's choosing are fundamental 
rights recognized in both domestic and international law as being essenfal parts of a fair 
criminal proceeding Any military comm~ssion rule, instmction, or order to the contrary 
must be considered invalid and unenforceable as it would require a process which, by 
definition, would vlolate due process and the President's mandate that military 
commissions be full and fan. Funher discussion of this matter can be found in the 
Memorandum of Law filed by detalled defense counsel on 2 September and 21 October 
2004, and the Reply brief filed on 8 October 2004 

e. Are current derailed defense counselpermirtedor requrred to argue the rssue ofself- 
representation ro the Commission. given Mr A1 Bahlul's expressed desire lhat he does 
not wish detarled counsel to represent him? 

Current detailed defense counsel are in a very difficult posil~on with respect to whal 
actions they may take on Mr. a1 Bahlul's behalf. While counsel are detailed to represent 
Mr. al Bahlul, they have never been accepted by hun as his representative. Mr. al Bahlul 
has both instructed counsel and staled In open court that counsel are to take no actions on 
his behalf. Under applicable rules of professional responsibility, counsel would appear to 
be precluded from arguing he issue of seli-representation on Mr. a1 Bahlul's behalf. 

At the same time, there appears to be no mechanism For counsel to argue an issue to the 
military commission in any capacity other than as reprcsenlatives of an accused. 

Fmnally, however, Mr. al Bahlul has been dented the means to effectrvely address this 
matter himself. Mr. al Bahlul has no access to legal or research marenal. Further, the 
majority of orders, inshuchons, and rules relevant to military cornmisslon have not been 
translated into Arabic, nor have any of the numerous documents and electronic massages 
that have been generated on various substantive aspects of milltary commiss~ons 
Finally, Mr al Bahlul has not been kept apprised oEany discussions or developments that 
have occur~ed since the 26 August 2004 hearing, and expressions of concern voiced both 
by detailed defense counsel and the Chief Defense Counsel that Mr. a1 Bahlul has been 
unfairly frozen out of miliwy commission matters have resulted only in assurances by 
the Appointing Authority thal everything is fine, and that he would continue to monitor 
the situation. 
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f gdetailed defense counsel me permined or required to represent the defendant on the 
lrmited issue of whether sev-representarion shall be a l l a v e ~  and detarled defense 
come1  belleve that self-rpresentarion is not in the de&ndunt's best interests, cam or 
should detailed defense counsel argue infhvor ofself-representation? 

Mr. a1 Bahlul has a iundamcntal right to represent himseli if he so chooses. As the 
Unltcd States Supreme Court recognized m Fmetta v Calrfomra, the questLon is not 
whether others think that sex-representation is the right cho~ce, only whether an accused 
whishes to exercise that right 

g. Ijdelarled defeme w m e l  are permitted or requrred to represent the defendant on the 
hn~ited Issue ofwhether self-representarron shall be allowed, and delaileddefense 
counsel believe rhal self-representatron would deprnre the defendant ofajiill and forr 
mal, can or should derailed defense counsel argue rnfmor of self-representatzon7 

The rlght of self-representation and the right to fundamental due process in a full and fair 
proceed~ng are not interchangeable, and they cannot be mutually cxclus~ve. IfMr. a1 
Bahlul's choice to exercise his right to represent himself means that he will be denied a 
f a r  proceeding then the military commission process must be changed. Mr al Bahlul 
cannot be denied one fundamental right because the structure of mihtary commiss~ons 
would then result m the den~al of another fundamental right. 

h Assumrng thai Mr. A1 Bahlul IS allowed to represenl hrmselj; whatprocedures mighr 
be used ifthere ts a closed sessronfrom whrch the defendawi is excluded and a1 whzch 
evidence ispresented ro the Cotnmission shar the Commrssron mrght conszder? The 
answer ro this issue wrll not be 11mited to only an asserlron there should be no closed 
sessrons 

Fundamental due process as well as domestic and international notions of fairness require 
that MI, al Bahlul be present and allowed to represent himself during all proceedings, 
particularly those invblving the presentahon of evidence. Mr. a l  ~ a h l u l  chooses t o  
exercise h ~ s  right to represent hnnselE, thus no one is available to act on h ~ s  behalf m 
e~ther open or closed sessions. While sessions Erom which the media and general publ~c 
are excluded are permissible, there can be no sessions from which Mr, al Bahlul 1s 
excluded. 

i Assuming that Mr A1 Bahlid is allowed to represerrr hsmseg how would stand-by 
counsel be appornred and how they would communzcale with Mr AI Bahlul7 

While there is presently no mechanism in place for !.he appointment of standby counsel, 
presumably rhe Appointing Authority, the General Counsel of the Dcpamnent of 
Defense, or the Secretary oCDefense would creale a mechanism if the mi11 Lary 
commission duected such an appoinhnenl. Standby counsel could communicale wlth 
Mr. al Bahlul via the same interpreters and dumg similar face-to-face meetings as have 
prev~ously been utilized. 
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j. Assummg t h ~  Mr. A1 Bahlul u allowedto represent hrmsex how would the usues of 
access to evidence be handled? 

Mr al  Bahlul must be allowed access lo evidence. It would presumably be the 
tesponsibillty of JTF-GTMO to creak the mechanism for his reviewing, storing and 
handling such evidence in a way that does not inlerfere with his ability to represent 
himself. 

k Arsumrng that Mr A1 Bahlul IS allowed to represent hrmselj; is there any requiremenr 
that those matters to whrch the defense rs entrtled under Commissron Luw - less classrfied 
orprotected information - must be haniloted Into the defendont's language? 

Pursuant to MCO No. 1 MI a1 Bahlul is ent~tled to have the proceedings and any 
documentary evidence translated into Arabic. In order to provide him a fair trial, Mr al 
Bahlul is also enlitled to have translated into Arabic any other matters necessary to allow 
him to represent himself. 

1. Assumrng t h a ~  Mr. Al Bahlui u allowed to represent hunseK IS there ony requirement 
t h t  the accwed be allowed access to that rnformation or those sessrons that he would 
not have access to were he being represented by detailed defense counsel under the 
current stare ofCommiFsion Law? 

In order to provide a fau process that comports with fundamental due process, Mr. a1 
Bahlul musl be allowed access to any mfomation necessary to allow hlm to represent 
himself. He must also be allowed to be present during any rnilttary commission 
proceeding. 

m Assuming that Mr A1 Bahlul rs allowed to represent hrmsell; what me the 
comequences oJ possible uses oJ and ab~lrp of the Commission to consider any and all 
statements made by Mr A1 Bahlul, whtle representzng himselfat times when Mr. a1 Bahul 
as not a witness? 

Since Mr. a1 Bahlul wil[ not be testifying under oath while representing himself, nolhmg 
he says while doing so should be admissible as evidence against him. 

n Assuming that Mr A1 Bahlul is allowed to represent h~mseK the methods by byvh~ch 
Mr. A1 Balilul would be able to control hrs notes andother working documents given his 
current status and secwrfyprecautions raken with detainees, 

The methods by which Mr a1 Bahlul w11l be allowed to control h ~ s  notes and other 
w o h g  documents must be determined by JTFGTMO and implemented in such a way 
as to not interfere with his abil~ty to represent himself. 

o Any otherproblems or issues whrch tn~ght arisefrom allowrng Mr. A1 Bahlul lo 

represent hrmse[f: 
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Detailed defense counsel have no thoughts on other issues that might arise from 
recognulug Mr. a1 Bahlul's right to represent himself. 

Is1 
Philip Sundel 
LCDR IAGC, USN 
Detailed Defense Counsel 

Id 
Mark A. Bridges 
MAJ, JA, USA 
Assstant Detailed Defense Counsel 
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UNITED STATES OF AMERICA 
) MEMORANDUM OF LAW: 
) 
) RIGHT TO SELF- 

v. ) REPRESENTATION; 
) RIGHT TO CHOICE OF 
) COUNSEL 

ALL HAMZA AHMAD SULAYMAN AL BAHLUL ) 
1 22 October 2004 

I Timelmess. 

This pleading is being filed wirhin the limeline established by the Pres~ding 
Officer. 

2 Relief S o u a t  

Mr a1 Bahlul wishes to represent himself If he is denied that righr, MI, a1 Bahlul 
desires to be represented by a Yemeni attorney of his own choosing. Mr. a1 Bahlul does 
not w ~ s h  to be represented by detailed defense counsel. 

a During counsel's inlt~al meehngs with Mr. a1 Bahlul in Apnl7004, he stated 
that he did not want detailed defense counsel to represent him. 

b Instead, he stated that he intended to represent himself before the commission 

c. Consistent with Mr a1 Bahlul's wishes, on 20 Apr112004 detailed defense 
counsel requested that the Chief Defense Counsel approve a request to withdraw as 
detailed defense counsel 

d. The Chlef Defense Counsel denied the request ta wlthdraw on 26 April 2004 

e. Specifically, the Chief Defense Counsel found that MCO No. 1 and MCI No. 4 
required detailed defense counsel to represent the accused despite the accused's w~shes 

f The most relevant provision cited by the Chief Defense Counsel states that 
detailed defense counsel "shall so serve notwithstanding any Intention expressed by the 
Accused to represent himseW." MCI No 4, para 3D(2). 

g See also MCO No. 1, pan. 4C(4)("Thc Accused must he represented at all 
relevant times by Detailed Deiense Counsel.") 
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h. After out request to w~thdraw was denied by the Chief Defense Counsel, 
detailed defense counsel submitted a request to the Secretary of Defense, General 
Counsel of Ule D e p m e n t  of Dcfense, and Appointing Authoriry to modify or 
supplement the rules Eor commissions to allow for withdrawal of detailed defense counsel 
and recognize the rlght of self-representalion. Sce attached memorandum, dated 11 May 
2004, entitled "Requesr for Modification of M~litary Commission Rules lo Recognize the 
Right of Self-Rcpresenlarion. Unrled Slates v at Bahlul"). 

J. The Secrelary of Defense, General Counscl, and the Appo~nting Authority have 
not responded to this request. 

j Before the mil~tary comm~ssion on 26 August 2004, Mr. a1 Bahlul stated that he 
wished to represent himself. Transcript of 26 August 2004 Comm~ss~on Hearing 
(Transcript) at 6, 7, 11, 15, 16, 18. 

k. Mr. al Bahlut wen1 on to state that rf he u prohibited from representing himself 
he desires to be represented by a Yemeni attorney of his own choosing Transcr~pt at 10, 
18-19. 

I Fmally, Mr. a1 Bahlul made clear that he did not wish to be represented by 
deta~led defense counsel, and that he did not accept the services of detailed defense 
counsel. Transcript at 11, 16, 17. 19. 

A. An Accused h a  a Fundamental Right to Represent Himself Before a Mil~tary 
Commission. 

Blnding treaty law, procedural rules for comparable lnternat~onal tnbunals for the 
prosecufion ofwar crimes, and United States dornesllc law all establish an accused's 
fundamental right to represent himself, and the concurrent r~ght to refuse the services of 
appo~nted defense counsel. This recognized right of self-representation "assures the 
accused of the right to participate in his or her defense, including duechng the defense, 
rejecting appointed counsel, and conducting his or her o m  defense under certain 
circumstances " M. Cherif Bassiouni, Human Rightr in the Context ofcrrminal Justice 
Ident~fymng International Procedural Protecfions and Equivalent Protections in National 
Constrt~~fzons, 3 Duke J. Comp & Int'l L. 235,283 (Spring 1993). Not smce the Star 
Chamber of 16th and 17th century England, has defense counsel been forced upon an 
unwilling accused Farella v Calrfornro, 422 U S. 806, 821 (1975) 

The International Covenant on Civil and Pol~tical Rights (ICCPR), the Amencan 
Convention on Human Rights (AMCHR), and the Conventton for the ProLection of 
Human R~ghts and Fundamental Freedoms (CPHRFF) all recognize an accused's right to 
represent himself in criminal proceedings ' ICCPR. Article 14(3)(d), AMCHR, Artlcle 

I Tbe Uruted States has railtied the ICCPR (hHp-Ilww unhchr chlpdflrcport pdO The AMCAR and 
CPHRFF arc c~ted as cv~dcncc of cuslornary inlcrnatlonai law. 
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8(2)(d), CPHRFF, Arlicle 6(3)(c); Bassiouni at 283. Representative of these three 
treatles I S  the ICCPR's mandate that "in the determinuion of any criminal charge against 
hlrn, eveyone shall be entitled . to defend himself m person or through legal assistance 
of his own choosing." ICCPR, Article 14(3)(d). The plaln language of this provision 
establishes an accused's nght to represent himself. 

The nght of self-representation is enforced by the h t h  of the current international 
tribunaIs established to prosecute violalions of the law ofwar. The International 
Criminal Tribunal for the Fonner Yugoslav~a (ICTY) and the International Criminal 
Tribunal for Rwanda (ICTR) both allow for self-representation before the tribunal 
Statute of the ICTY, Article 21(4)(d); S t a ~ e  of the ICTR, Article 20(4)(d). 

It is worth noting that the World War I1 international military tribunals also 
recognized the right of self-representation The rules of procedure governing the 
Nurernberg military tribunals provided that "a defendant shall have the right to conduct 
his own defense.'" Similarly, the tribunal for the Far East recognized an accused's nght 
to forgo represenration by counsel except where the Tribunal believed that appomtment 
of counsel was 'heccssary to provide for a Fair trial." 

The mtemationally recognized right of self-representation in crirn~nal proceedings 
1s consistent wtth Unlted States domestic law. The Sixth Amendment of the Uniled 
Stales Constitution, as well as English and Colonial jurisprudence, support the r1gh1 of 
self-representation. In Farelto v Calrjorn~o, the Supreme Court found that "forcrng a 
lawyer upon an unwilling defendant is contrary to his basic right to defend himself if he 
truly wants to do so." 422 U.S. a1 807. In surveying the long history of English criminal 
jurisprudence, the Supreme Court concluded that only one tribunal "adopted a practice of 
forcing counsel upon an unwilling defendant in a criminal proceeding" - the Star 
Chamber. Id at 821 The S t a ~  Chamber which was ofUmixed executive and judicial 
character" and "spec~alued m trying 'political' offenses . . has for centuries symbolized 
disregard of basic indiv~dual rights." Id 

Soon after the disestablishment of the Star Chamberlhe right of self- 
representatlon was again formally recognized in Engl~sh law: 

The 1695 [Treason Act] . . provided for court appoinhncnt of counsel, 
but only ifrhe accusedso desired Thus, as new rrghts developed, the 
accused retamed his established right 'to make what statements he liked.' 
The right to counsel was viewed as guaranteeing a choice between 
representatlon by counsel and the traditional practice of self- 
representallon. . . At no polnt In this process of refonn in England was 
counsel ever forced upon the defendant. The common-law mle . has 

Rulc Xd). N m b e r g  Tnal Proceedings Vol 1 Rules of Procedure (Nurembcrg Proceedings): Rulc 7(a), 
Ruler of Roccdurc Adoptcd by Mil~tuy Tnbunal 1 in he. Trial of the Medical Case (Mcdcal Case); Rule 
7(a), Urnform Rules of Roccdurc, Milimy T'ribunals, Nuranberg. Rwlscd w 8 January I946 (Uniform 
Rules) (htp 1lvnw yalc eddaweb/svalon/~rnW~mt hUo#mler) 
' Amclc 9(c), Chatter of the Intematlonal Military T n i a l  For thc Far East (Far East Trtbunal) 
(hrrpJ/www yalc eduilawwcbiavalodmtfcchh~) 
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cvidenlly always been that 'no person charged with a criminal offence can 
have counsel forced upon him against his will.' 

Fmertn, 422 U.S. at 825-26 (foomotes and internal citahons omitted) 

This common law approach continued m Colonlal Amelica, where "the insistence 
upon a right of self-representation was, if anything, more fervent lhan in England."  id^ at 
826. 

This is not to say that the Colonies were slow to recognize the value of 
counsel in cnminal cases. . . At the same tlme, however. the basic right 
of self-represenlltion was never queslioned. We have Found no Instance 
where a colonial court requimd a defendant in a criminal case to accept as 
h ~ s  representative an unwanted lawycr Indeed, even where counsel was 
permitted, the general practice continued to be self-representation 

Id at 827-28 (footnote omitted). 

Further, there can be no legitimacy to a view thal counsel can be forced upon an 
unwilling defendant Tor the defendant's own good- 

It 1s unden~able that III most cnminal prosecuhons defendants could bener 
defend with counsel's guidance than by their own unskilled efforts. But 
where the defendant will not voluntarily accept represenlation by counsel, 
the potential advantage oCa lawyer's trainmg and experience can be 
realized. if at all, only imperEectly. To force a lawyer on a defendant can 
only lead him to believe that the law contrives agaulst him. . . The right 
ta defend is personal . . . It is the defendant, therefore, who must be free 
personally to decide whether in his parhcu[ar case counsel is to his 
advantage And although he may conduct his own defense ultimately to 
his own d e m e n t ,  his choice must be honored out of 'that respect for the 
indiv~dual which is the lifeblood of the law ' 

Farefla? 422 U S, at 834 (internal citation omitted) 

Finally, rules of professional responsibility governing attorneys' conduct also 
recogn~ze an individual's right to self-representation In discussing the formation of a 
cl~ent-ammey relationship, one commentm observes "The client-lawyer relationship 
ordinar~ly is aconsensual one. A client ordinarily should not he forced to put important 
legal marters into the hands of another or accept unwanted legal services." Restatement 
3dof the Lau G o w r n ~ n g h y e r s ,  American Law Institute (2000), 514. Similarly, 
5 1,16(a)(3) of the American Bar Association's Model Rules oiProfess~onal 
Responsibil~ty, which exists in each of the Service's rules oiprofessional responsib~lity, 
"recognizes the long-established principle that a client has a nearly absolute nght to 
discharge a lawyer." The Law of Lmvyenng, Hazard & Hodes, Aspen Law & Bus~ness 
2003 (3d ed ), 20-9. 
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Treaties, procedures of international tribunals, Anglo-American common law, 
current domestic law, and rules of professional respons~bil~ty are unanimous In 
recognizing a criminal accused's r~ght to self-representation. The only contrary 
provlsjons are those found in the procedural rules contained in the orders and instructions 
des~gned lo implement the Pres~dent's Military Order establishing the military 
commissions. 

B. An Accused has a Fundamental Right to Counsel of His Own Choosing 
Before a Mil~tary Commission 

The Intemarional Covenant on Civil and Political Rlghts (ICCPR), the American 
Convention on Human Rights (AMCHR), and the Convention for the Protection of 
Human Rights and Fundamental Freedoms (CPHRFF) all recognize an accused's right to 
be represented by counsel of h ~ s  own choosing. ICCPR, Article 14(3)(b) and (d), 
A M C m  Artlcle 8(2)(d); CPHRFF. dele 6(3)(c). The plain language of these 
provisions unequivocally establish such a right. 

Further, the right to counsel of choice is enforced by [he both of the current 
international tribunals established to prosecute violations of the law of war. The 
Intemanonal Crlmmal Tribunal for the Former Yugoslavia (ICTY) and the lnkmational 
Criminal Tribunal for Rwanda (ICTR) bolh allow for representalion by counsel of one's 
own choosing before the tribunal. Statute of the ICTY, Article 21(4)(d); Stalute of the 
l a  Article 20(4)(d). 

Historically, the Nuremburg military tribunals also recognized the right of an 
accused to be represented by counsel his own selecllon, with two ofthe tribunals 
requiring only that "such counsel @] a person qualified under existing regufations to 
conduct cases before the courts of defendant's country, or [be] specially authorized by the 
~r~bunal.'* Interestingly, ihe military u~bunal for lhe Far East and one of the Nuremberg 
tribunals imposed no limirations on an accused's cho~ce of counsel, althou h the former 
d ~ d  provide for "disapproval of such counsel at any time by the Tribunal." B 

The internahonally recognized right of self-representation in crimlnal proceedings 
is cnnsistent with United States domestic law The Sixth Amendment of the Unlled 
States Constitution supports the nght lo counsel of choice; over seventy years ago the 
Supreme Court wote  "it is hardly necessary lo say that, the right to counsel being 
conceded, a defendant should be afforded a fair opportunity to secure counsel oE his own 
choice " Powell v Alabama, 287 U S. 45, 53 (1932). While this right is not absolute, its 
"essential aim . . . is to guarantee an effective advocate for each criminal defendanl." 
FVheor v UnrfedStates, 486 U.S. 153, 159 (1988). 

The right of a criminal accused to be represented by counsel of his own choosmg 
is widely recognued in intemalional and domestic law as being an essential part of h e  

' Rulc 7(a), hfdicnl Cue, Rulc 7(a), Unsform Rules, now 2, d a  
' Article 9(c). Far East Tribunal; Rulc Z(d). N u m k r g  Procccdmgs, noLc 3, m f ~ a  
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nght Lo present a defense. The decision as to who qualifies as an e f k h v e  advocate for a 
foreign national charged with war crimes before a military commission is an individual 
one which should be permitted each accused. Rules govem~ng military commiss~ons that 
limit an accused's choice of counsel based solely on the counsel's nahonality 
irnperrnisslbly infiinge on the right to present a defense, and thus are Inconsistent with 
the law. 

C. The Military Commission Must Respect an Accused's Right to Self- 
Representation and Choice of Counsel. 

Treaties, signed by the Executive and ratified by the Senate, are biding law 
U.S. Constitution, Article VI, Clause 2 ("Treat~es made, or which shall be made, under 
the authority of the United States, shall be the Supreme Law ofthe Land"). The ICCPR 
has been signed and ratified by the United States Furthermore, the President has ordered 
executive deparhnents and agencies lo "fully respect and implement its obligations under 
the inlemational human rights treat~es to which [the United Stales] is a party, including 
the ICCPR." Executive Order 13,107, Sechon l(a), 61 Fed-Reg. 68,991 (1998) The 
Executive Order provides that "all executive departments and agencies . . . including 
boards and commissions . . shall perform such funchons so as lo respect and implement 
those obligations fully." Execuhve Order 13,107, Secbon 2(a) 

The commission is also h u n d  by customary intemat~onal law. Customary 
intemahonal law is developed by the practice o i  states and "crystallizes when there is 
'evidence of a general practice accepted as law "' Yoram Dinstem, T~IE CONDUCT OF 
HOSTIL~TIES UNDER THE LAW OF INTERNATIONAL ARMED CONFLICT 5 (Cambridge 
University Press 2004) The United Slates considers itself bound by customary 
intemahonal law in implemenling its law of war obligations. Department of Defense 
Directive W D D )  Number 5 100.77, DoD Law of War Program, Dec. 9.1998, para 3.1 
("The law of war encompasses all international law for the conduct of hostlbties bmding 
on the United States or its Individual citizens, including treaties and international 
agreements to which the United States is a party, and applicable customary internatlonal 
law."); DODD Number 2310.1, DoD Program for Enemy Prisoners of War (EPOW) and 
Other Detainees, Aug 18, 1994, para. 3.1 ("The U.S. Military Services shall comply with 
the principles, spirit, and intent or the international law of war, both customary and 
coditied, to include the Geneva Conventions.'?, Field Manual 27-10, The Law of Land 
Warfare, Ju[y 1956, Chapter 1, Section I, para 4 (the law of war is derived from both 
treaties and customary law). 

Finally, Aaicle 21, Uniform Code of Military Justice, which the President cites as 
authority for the military commiss~ons, recognizes that jurisdiction for military 
commissions derives from thc law of war. 10 U.S.C. Section 821 burisdiction for 
milltary commissions derives fiom offenses that "by the law of war may be tried by 
mihtary cornmission"); see also Manual for Courts-Marhal, Part I, para. 1 (international 
law. which includes the law of war, is a source of military jur~sdlction). Just as the 
jurisd~cnon ofm~litary commissions are bounded by the law of war, so the procedures 
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followed by military commissions must comply with the law of war, whether it be 
codified or customary 

'The ICCPR, AMCHR, CPHRFF, ICTY and ICTR rules, and Unit& States 
domestlc law establish that self-representat~on and counsel of one's chooslng are 
recogneed as rights that must be afforded as part of one's ahil~ty to present a defense. 
Additional Protocol I lo the Geneva Conventions prov~dcs that a court trying an accused 
for law of war violations "shall afford the accused before and during hls trial all 
necessary rights and means of defence." Geneva Conveolions (1949), Addibonal 
Protocol I, Article 75, para. 4(a). The United States considers Article 75 of Additional 
Protocol I to be applicable customary international law. William H. Taft, IV, The Law of 
Armed Conpzr Afer 9/11: Some Sabent Feasures, 28 YaIe J Int'l L. 319,322 (Summer 
2003)("[the United States] regard[s] the provisions of Arhcle 75 as an articulation of 
safeguards to which all persons In the hands of an enemy are entitled ") 

The military commission is bound by trealies, ~ntemational agreements, and 
c u s t o m q  international law, all of whlch recognize an accused's right to self- 
representation and cholce of counsel. Any provisions in the President's Milltap Order, 
or the Milltap Commiss~on Orders and Instructions, that conflict with those rights are 
unlawFul. 

5. Attached Flles 

a Memorandum, dated 11 May 2004, "Request for Modification of Military 
Commission Rules to Recognize the Right of Self-Representation, UnifedStates v a1 
Bahlul." 

6.  Oral argument. 

Counsel take no position on whether oral argument 1s requued. 

7. h e a l  authoritv 

a. M. Cherif Bassiouni, Human Rights m the Contexr oJCnmrnal Justree 
Identibing Internatronal Procedwal Protections andEqurvalent Prolectrons in National 
Construrons, 3 Duke I. Comp. & Int'l L. 235,283 (Spring 1993) 

b Fmetta v Calgornia, 422 US .  806,821 (1975) 
c. International Covenant on Ciwl and Political Rights 

(hnp.//wwwl .umn.ed~umanrts/instree/ainstlsl .htm) 
d. American Convention on Human Rights 

(hQ://wwwl umn.cdu/h~manrtslin~etlainstlsI.htm) 
e. Convention for the Protection of Human Rights and Fundamenlal Freedoms 

(http //wwwl .umn.ed~umdinstree/ainsLlsl . h h )  
f. Statute of the International Criminal Tnbunal for the Former Yugoslav~a 

@ Q  Ytwww 1.umn eduihumanrtslinstreeia~nstls I .htm) 
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g. Statute of the International Criminal Tribunal for Rwanda 
(http lhvwwl .umn.ed~umann~imstree/ainstlsl .htm) 

h. Nuremberg Tnal Procbcdlngs Rules of Procedure 
@~p:lhww.yale.eduilaweb/avdon/imt/imles) 

i. Rules of Procedure Adopted by Military Tnbunal I m the Trial of the Mcdical 
Case (h t~ . / /ww.yale  ed~awweblavalodimt~im~.hm#mles) 

j. Uniform Rules of Procedure, M~litary Tribunals, Nuremberg 
(http.//www.yale.edu/lawwcb/avalon/imt/l hbnffrules) 

k. Restatemend 3d oflhe Law Governmg Lawyers, American Law Institute (2000) 
1. f ie  Law ooflmyering. Hazard & Hodes, Aspen Law & Business 2003 (3d ed.) 
m. Powell v Alabama, 287 U.S.  45,53 (1932) 
n. Wheal v. UnrtedStates, 486 U S. 153, 159 (1988) 
o. U.S Constitution 
p. Executive Order 13,107,61 Fed.Reg. 68,991 (1998) 

(h~p:I/~r~~.arch~ves.gov/federal~regtsterIe~ecut1ve~order5/e~ec~t~ve~0rder~~h~1) 
q. Yoram Dinstein. THE CONDUCTOF HOSTILITIES UNDERTHE LAW OF 

I i w E r w ~ n o ~ ~ ~  ARMED CONFLICT 5 (Cambridge University Press 2004) 
r. Department olDefcnse Dtrective Number 5100.77 

@~p~/I~~w.dti~.rniVWh~ldue~tivc~f) 
s. Department of Defense Directive Number 2310.1 

(http:1/www.dtic.rn1Ywhsldirectivesf) 
I. F~eld Manual 27-10. The Law of Land Warfare, July 1956 

Olnp:l/www.usspaarmy.miV) 
u. Article 21. UCMJ. 10 U S.C. Sechon 821 
v Manual for Cow-Martial 
w Geneva Conventions (1949), Additional Protocol I 

(hap-Nwwwl m n . e d u / h ~ l u 1 s ~ e / a i n s t l s l  htm) 
x. W~lliam H. T a  N, The Law ofArmed Conflicr Afier 911 1 Some Suiient 

Fearures, 28 Yale J. Int'l L. 3 19,322 (Summer 2003) @~p://w~w.ihlresearch.org/~hV) 

Is1 
Philip Sunde[ 
LCDR, JAGC, USN 
Detailed Defense Counsel 

Isl 
Mark A. Bridges 
MAJ. JA, USA 
Assistant Detailed Defense Counsel 
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UNITEDSTATES 1 
) ANSWERS TO THE PRESIDING 

v. ) OFFICER'S QUESTIONS ON THE ISSUE 
) OF SELF-REPRESENTATION 

ALI HAMZA SULEIMAN AL BAHLUL ) 
) 
) October 25, 2004 

The following is the Prosecution's responses to the Presid~ng Officer's questions concerning 
self-representation 

a. A und id  consideration ofthe evidence and a statement by counsel concerning 
whelher they believe any closed sessions or  presentation oTprotected information will be 
necessary. Part orthe answer to this issne will be an explicit statement that a closed session 
or  presentation or protected information is, is not, or may he required. 

In our proposed Protective Order, the Accused IS entitled to see FOUO and Law 
Enforcement Sensitive information that is considered protected mformation. We intend to 
introduce a lot of this rorm of protected information, but ~t should not create any issues with 
respect to the Accused's access and preparation 

Depending on the Accused's theory of the case, the Rosecution may inhoduce a limited 
amount of classified (and thereby protected dormation) in either the case in chief or in rebuttal. 
The Accused would not be entitled to see unsanitized versions of this information. 

b. The procedural problem involved in having the Commission determine the issue 
olself-representation when the Commission has uoi been subject to voir dire on behall01 
Mr. A1 Bahlul. @hat is, for the Commission to decide rl question of fact or  law, the 
Commission has to be established. Assume that for the Commission to he established it 
should be subject to voir dire and a decision on challenges. Who will represent Mr. Al 
Bablul in this process when the question presented to ihe Commission is who is 
representing  him?^ 

LCDR Sundel and Major Bridges are the counsel delailed to th~s Commission Until 
relieved by competent authority, they are to wnhnue to represent the Accused to mclude dunng 
any voir dire. They have previously asked to be relieved by competent authority (Chief Defense 
Counsel), and that request was denied 

To ensure that eth~cs issues are no1 problematic, the Presiding Officer and or Commission 
as a whole should order that LCDR Sundel and Major Bridges represent the Accused through 
voir due and other preliminary matters This 1s conslstenl with Navy JAGINST 5803.18 Rulc 
L.I6(c) which states that "when ordered to do so by a tribunal or other competenl authority, a 
covered attorney shall contlnue represenlalion notw~thsranding good cause for terminating the 
representation." This is consislent with the ABA Model Rules. 
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Our situation is unique as the Commission as a whole is the finder of fact and law. In a 
traditional situalion, h e  Accused 1s represenled by detailed counsel dunng the colloquy used to 
dctermme if the accused qualifies for self-representation. This colloquy is normally only 
conducted in the presence of the judge. 

The Prosecution believes that Detailed DeEense Counsel should represenlthe Accused 
during voir dire and through rhe colloquy. At that point, the Commiss~on can decide if they 
desue to certify this issue as an interlocutory quest~on. If they decide not lo. then current 
Commission Law prevails and the Accused is not enlitled to represenl himself. If thc question 1s 
cmified as an interlocutory question, and if rules are amended to permit self-representation, the 
Accused should he provided the opportunity to conduct additional voir dire in h ~ s  capacity as a 
prose dciendant. 

It is noteworthy that "the light to self-representalion complements the right to counsel 
and is not meant as a substitute thereof." M. ChenfBass~ouni, Human Rights in the Context oE 
Crimlnal Justice: Identibine lntcmational Protections and Equivalent Protections in National 
Constiixtions. 3 Duke J Comp. & Int'l L. 235,283 (1993) 

c Should the Appointing Antbori4y consider the challenges made in US v. Ramdan 
and US v. Hicks as reflecting tb r  challenga of any competent counsel and use them lor US 
v. A1 Bablul? Additionally, assuming that members originaUy appointed lo sit on the 
defendant's trial were challenged and removed in the cases of Hamdrn and Hicks, are 
those member3 required to be available for voir dire in US v. al Bahlul? 

This issues appears either moot or at a minimum not yet ripe for discussion. The 
Appointing Authority has already mted his position that "o8cial orders appointing replacement 
commission members for the cases of .  United States v. al Bahlul will be issued a1 a future 
date " We desire lo reserve comment until these official orders are issued. 

d. Is sell-representation required in order to provide Mr. A1 Bahlnl a full and fair 
trial, and the authority that requires allowing the dehndant  to represent himself 
notwithstanding the current state 01Commission Law? 

The Prosecution's position 1s that current Commission Law does not pcnnit self- 
representation. The sole basis for certifying this as an inlerlocutory issue is (he requirement that 
a full and h i r  nial be provided. Based upon the case law identified in the submissions of both 
the Prosecution and the Defense, there appears lo be no precedent for denying the opportunity lo 
represent oneselC(where standby wunsel are also appo~nted), and therefore we believe sclf- 
represenlation is necessary for a full and fair trial unless and until the Accused forfeits this 

e Are current detailed defense counsel permilled or  required to argue the issue 01 
selr-representation to the Commission, given Mr. Al Bahlul's expressed desire that he docs 
not wish detailed counsel to represent hrm? 
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Yes As previously diicusszd, these detailed counsel are to represent the Accused unlil 
relieved by an appropriate aulhoriry. Even ~n cases where pro se representation is permitted, the 
detailed counsel remam on the case until the colloquy is conducted where the accused 
demonstrates !hat he is capable of selfrepresentation. 

As it is the Prosecution's posrtlon that a colloquy should also be conducted, the Accused 
will be provided an opportunity to put on the record his posilion as to whether he desues to 
engage in self-representation and this will be part ofwhat is forwarded lo the Appoinling 
Author~ly should il be certified. 

The discussion oEMcKaskle v. Wieeins below demonstrates the actlve role that a standby 
counsel can engage in even aganst the wishes of the accused. More on polnt is the case of 
Prosecutor v. Seseli Case No. IT-03-67-PT, Decision on Prosecuuon's Motion for Order 
Appolnthg Counsel, (ICTY Order of May 9,2003) In this casc, the Trial Chamber held that 
things are examined on a case by case basis and that even in the casc of an accused desir~ng no 
assistance and wantmg to proceed pro se (accused was a qualified lawyer), it was appropriate to 
assign counsel in the inlerest of justice. Id. at para 20 Permlning counsel to represent such an 
accused in some capaclly may be necessary for a "fair trial which is not only a fundamental r~ght 
of the accused, but also a fundamental interest of the Tribunal related to its own legi~imzy " 
a t  para 21. Similarly, Detailed Defense Counsel in this case should zealously represent this 
Accused unless the Accused is permitted to engage m some f o m  of self-representabon Absent 
this requirement, the Prosecution contends that a full and fair trial for the Accused may be 
jeopardized 

f Ildetailed defense counsel are permitted or  rqui red  to represent ibe delendant 
on the limited issue of whether sell-represenlation shall be allowed, and detailed derense 
counsel believe that self-representation is not in the delendant's best interests, can or  
sbonM detailed dekose counsel argue in favor orself-representation? 

Until t h ~ s  lssue is formally resolved eitherthrough a Commission decision, or the 
certification of an ~nterlocutory question, the Detailed Defense counsel should argue For self- 
representation on the Accused's behalf. Examining ABA Defense Counsel Standard 4-5 2, while 
not specifically mennoned, the desire to engage m self-representation appears to be the type of 
decision that belongs to the Accused and is not a strategic or taclical decision that belongs to 
counsel. Furthennore Rule 12(c)of the Rules of Professional Responsibility staler, that a 
"covered attorney shall fol[ow the client's well-loformed and lawful decisions concerning case 
objectives, choice olconnsel, forum, pleas, whether to testify. and settlements. 

g. Ildetailed defense counsel are permitted or  required to represent the defendant 
on the limited issue ofwhether sell-renresentatiou shall be allowed. and detailed defense ~~ -.. ~ ~ ~ 

counsel believe that self-representahon would deprive the delcndani ofa  1uU and fair trial, 
can or  shonld detailed defense counsel argue in favor of self-representation? 

The hypothetical is not the situation at hand. Delailed Defense Counsel have been filing 
correspondence for months stating that they believe the Accused is entitled lo represent himself. 

PO 102 (at Bahlul) 
Page 82 of 114 

PO 102 G--Encl 1 (al Bahlul)
82 of 114 pages
 



It is recommended that the Cornmiss~on should not exceed the scope ofthe quesnon witti regard 
to these particular facts in resolving tlus issue. 

h. Assuming i h d  Mr. AL Bahlul is allowed to represent himself, what procedures 
might be used if there is a closed session from which lhe defendant is exdudcd and a t  which 
evidence is presented to the Commission that the Commission might consider? The answer 
to this issue will not be limited to only an assertion there should be no closed sessions. 

At the outsel, the Accused musl be lold that there may be closed sessions involving 
classified information and that he will not be able to be present at these sessions. Absent an 
affirmative understanding and aclcnowledgement of this condition, the Accused should not be 
permitted to represent himself. Furthermore, he should be reminded of his decision to engage in 
self-representation and rts impact each time we golng into a protected session where the Accused 
c m o l  be present. 

While not directly apphcable, under the Classltied Informahon Procedures Act (CIPA), 
courl sessions involving classified information are routinely held outside the presence of the 
accused. 18 U S.C. app. 3 (1980); Unired States v. bin Laden. 2001 U.S. D ~ s t  Lexis 719 
(S.D.N.Y. 2001). In the bin Laden case the defendants were not given security clearances and 
were denied access to the relevant classified infomation in the case 

Standby counsel in thls case sbould be required to represent the Accused's interests a1 
any closed session where the Accused is not present Part of this representation should Include 
advocating for redacted or sanlrized versions of the classified documents that can then be 
provided to the Accused. To lhe extent not requiring Ule disclosure of clasified UIfom~hon, the 
Accused should also be involved in this process. In bin Laden, a defendant argued that his Sixth 
Amendment right was violated bmause his attorneys could not effectively confront the evidence 
against hlm without his input @. The court held that mere speculation on this ~ssue would not 
override the compelling intercsl to protect clarsified information. Id. The Prosecution can state 
in good faith that it does not lotend to introduce more thau a few pages of classified information 
against the Accused, and depending on the Accused's strategy, there may be no need to 
introduce any classified information. 

The Moussaoui case demonskates that such closed sessions can be held with the absence 
of a pro se defendant who is not being cooperative with his standby counsel. In the context of an 
a1 Qaida member charged with a conspnacy to comm~t acts of terrorjsm transcending national 
boundaries, it was held that the interest of the Unlted Slates in protecting nahonal security 
information outweighed the pro se accused's deslre to review the information Un~ted States v 
Moussaoui. 2002 U.S. Dist. Lexis 16530 (E.D. Va. August 23,2002) 

i Assuming that Mr. Al Bahlul is allowed to represent himsell, how would stand-by 
counsel be appointed and how would they communicate with Mr. Al Bahlul? 

The Commission could rule that standby counsel are requ~red and could order the Chief 
DeEense Counsel to appoinl standby counsel. Tbe Commission 1s permitted great discretion in 
defming the role of standby counsel. A starting point would be to ask the Accused how he 
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prefers to communicate with standby counsel Regardless, standby counsel would need to be 
present at all stages in the proceedings and available to perfom any and all Functions the 
Commission deems appropriate for a full and fair bial mindful of the fact that the Accused be 
permitted to represent himself both in fact and in appearance 

The M~litaty Commission is un~que in having the enhre panel as finders of fact and law 
Throughout any commission trial, they wdl be exposed to a variety of evidence they would not 
ordinarily see and arguments they would not ordinarily hear if solely finders of fact While it is 
true that the greater role of standby counsel is at times justified because they perform actions 
outside the presence of the jury, the Commission system is bullt around experienced, proven 
officers who must be entrusted to maintain the perspective that the Accused is making his own 
trial decis~ons. Furthermore, the Supreme Court has ruled that a calegorical bar on participation 
by standby counsel m Ihe presence of the jury 1s unnecessary. McKaskle v. Wiee~ns. 465 U.S. 
168,181 (1984) 

In McKaskle. standby counsel were qu~le active as they 6equently expressed their views 
to the judge, made motions, dlctated proposed strategies mto the record, and registered 
objecrions to the prosecutdon's evidence. Id atlK0. There were even open disagreements 
between the accused and his standby counsel. Id at 181. However, the trial judge cautiously 
and coneclly was quick to opine that any conflicts between the tactical calls of the accused and 
standby counsel would be resolved in favor of the accused. Id. 

In McKaskle, the Supreme C o d  saw a more active role for standby counsel as needed 
for a just trial. The Court specifically reversed the judgment of a lower court that had held thal 
"standby counsel IS to be seen and not heard" and that his "presence is there for advisory 
purposes only, to be used or not used as the defendant sees tit." Id. at 173 

The Supreme Court specifically said that there 1s no iniimgement of pro se rlghts when 
standby counsel assists in: (1) helping to overcome routine procedural or evideotiary obstacles; 
(2) assisling in the introduction of evidence; (3) helping to object to e v i d e n ~  the accused clearly 
does not want admitted, and (4) ensuring the accused complies with basic courtroom protocol 
and procedure. Id. at 183. What is clear is that the accused's lack of desire for standby counsel 
is not a "free pass" for standby counsel to abandon playing an important and s~gnificant role in 
the trial. 

The Seseli Trial Chamber has provided excellent guidance on the role of standby counsel 
that should be the Commission's staithg point in defining this role. It includes requiring standby 
counsel to, 

(I) assist the accused in pretrial preparahon when requested by the accused; 

(2) assist the accused in presentation of the trial case when the accused requests; 

(3) receive copies of all court fil~ngs and discovery; 

(4) be present in the courtroom for all proceedings; 
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( 5 )  be acrively engaged in substantive preparat~on ofthe case, 

(6) address the Court when requested by the accused or Trial Chamber, 

(7) offer adv~ce or suggestions to the accused when they see fit; 

(8) question protected or sensitive wilnesses when so ordered; and 

(9) rake over representat~on if accused forfeits ability to proceed pro sc, 

J -  Assuming that Mr. Al Bahlul is allwed to represent himscll, how would the issues 
01 access 10 evidence be handled? 

The majority of the evidence is FOUO or Law Enforcement sensit~ve and the A~ccuscd is 
entitled to see th~s evidence. If it is classified, the Standby counsel would have to view it on the 
Accused's bchalE, and consistent with the Accused's interests. they could represent Lhe Accused 
in a quest to obtain declassified sanrtized verstons of the cv~dcncc. 

k. Assuming that Mr. Al Bahlul is allowed lo represent himself, is thcre my 
requirement that those matters to which the defense is entitled under Commission Law - 
less classified or protected information - must be translated into the defendant's language? 

The Accused should ma~ntain the relationship he has with his current transtator and this 
translator should be available to either read or trmlate documents for the Accused as the 
Accused deems necessary for hlm to adequately represent himself There is no independenl 
burden on Lhe Prosecution lo translate every document 

I. Assuming that Mr. Al Bahlul is allowed to represent himscll, is there any 
requirement tbat the accused be allowed access to tbat information or  those sessions that he 
would not have acccss to were he being represented by detailed defense counsel under the 
current state OC Commission Law? 

No. Consistent with Moussaoul and other cases, one does not gel access to classified 
evidence or evidence he is othenvise not entitled to see simply because he engages in self- 
representalion As the case law holds. so long as the Accused is informed up h n t  of the 
lunitations he will experience should he deslre lo pursue self-representation. it is completely 
permissible to have standby counsel represent his interests with respect to this evidence 

m. Assuming that Mr. Al Bablul is allowed to repnseut himself, what a n  the 
consequences of, possible uses of, and ability of the Commission to consider any and all 
statements made by Mr. Al Bahlul, while representing himsell at times when Mr.,al Bahlul 
is not a witness? 
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The standard for admissib~lity is does the evldence have probative value to a reasonable 
person. If in the course olengaglng m self-representation the Accused says something lhat has 
probative value to a reasonable person in relation to this case, it qual~fies as admissible evidence 
Just as the Accued has previously made admissible incriminating statement., on the record, hls 
self-representation does alter his status and provide him greater protec~ion. 

n. Assuming that Mr. Al Bahlnl is allowed to represent himsclI, the methods by 
which Mr. A1 Bahlnl would be able to control his notes and other working documents given 
his currtnt status and security precautions taken with ddainecs? 

At the time of this filing, I have not resolved lhis lssuc with GTMO personnel. We 
will continue lo pursue an answer. 

o Any other problems or  issues which might arise Crom allowing Mr. A1 Bahlul lo 
represent himscllC 

Nor aware of any at this time 

m 
Commander, JAGC. U.S. Naw 
Prosecutor 
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THE DDUTY SECRETARY OF DEFENSE 

WASUINGTOH. D.C. 20301 

DEC 1 0 ZW4 

MEMORANDUM FOR GFPlEUI, COUNSEL OFTHE D E P A R m  OF 
DEFENSE 

m m G  AUTK0Rn-Y EY)R MILITAKY 
COMMISSIONS 

W A L  ADVISOR TO THE APPOIMWG AUTHOIUTY 
FOR MILlTARY COMMISSlONS 

CHIEF PROSECUTOR FOR M I ~ I ~ A R Y  COMMISSIONS 
CIUW DEFENSE COUNSEL FQR MIUTARY 

COMMISSIONS 

SUB1ECT: Roqucsr of D a d  D d e e  Counsel lo Modify Milihry Commission 
Rulcs to Rccofizc Right of Self-Rcprexnutioo 

I have reviewed the vtachod q u e s t  by Lieurennl Commaadcr Philip Sun@ 
Umted States Navy and Mojo~ Mark Bridgcs. United States Army. Defew Counsel f& 
Mr. Ali Hamza AJlmed Sulimrn al Bahlul, that Smcory Rmasfeld change Military 
Cononission Ordcr No. I ,  to allow forself-rcpmmfltion by pcrsom brought before a 
mililary commission. I am n&g this rcqust without Ujng d o n .  This 
Mcmonndum shall serve as guidance for similar rcqucsb in thc fuolrc. 

Following the issuuux of a h o n  to B e l i  (RIB) mcmmdum by the 
Pmsidcnt, all qucstiom concerning thc Milirsry Commkioo process, its rule and issues 
applicable to a given case shall bc .ddresscd to md &ded by Ihc Appointing Auhrity. 
Mcr a referral of chuges and detailing of a h i d i n g  Oflim to a case all que~uons 
shall be addresrcdfrrst to dre Residing Offim unless apm~csr specifically set forth in 
any commission rule povidcs ohawice. 
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DONALD H. RUMSFELD, El' AL., 
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lor the District of Columbia Circuit 

BRIEF OF MILITARY ATTORNEYS DETAILED 
TO REPRESENT ALI HAMZA AHMAD SULAYMAN 
AL BAFlLUL BEFORE A MILITAHY COMMISSION 
AS AMICUS CURIAE IN SUPPORT OF PETITIONER 

INTEREST OF THE AMICUS CURL4E ' 
Lieutenant Commander Ph111p Sundel and Major Mark A. 

Bridges are mil~tary couosel detailed to represent Ali Hamza 
Ahmad Sulaymao a1 Bahlul, a detainee at Guantanamo Bay, 

' This brief is filed rvllh h c  consent of all pames. No counsel for a 
parry in this c m  authored iha brief in xvhalc or in parl and no person 
or entity other chan the omrcus mlde P moncIary conlnbution lo i t  Ftllng 
d prinllng costs werc pud by the Officc ofthe Chicf Defense Counsel. 
Officc of Mlllrary Commisr~ans 
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Ultimately, the prosec~rlion agreed that an accused tr~ed 
before a military commission musl be afforded the nght to 
represent hunself? Subsequent lo that concession the Ap- 
pointing Authority for Mil~tary Commissions continued all 
proceedings in the case, pending appolnbnent of new com- 
mission members. While MI, al Bahlul's request to represent 
h~rnself was never acted on by lhe rn~litary comrn~ssion, d is 
likely that il will be honored once comm~ss~on procecd~ngs 
resume. 

SUMMARY OF ARGUMENT 

There is no question Inore fundamental to a criminal pro- 
ceeding than the question of who will wpresent the defendant. 
The answer to thal question will shape the course of the 
proceeding. There is no right more fundamental than the 
right of a defendvlt lo choose lo represent himself. Domestic 
and international law recognize that right as being an indis- 
pensable element oE a F a i ~  crirnmal process Am~cus anbci- 
pates thal Mr. al Bahlul's request to represent himself before 
his mi l ihy  cotnmiss~on will be granted soon after h ~ s  com- 
mission procdings resume. 

Along wlth recognizing thc fundamental right of self- 
representation, however, military commissions must also be 
tquired to recognize the related nght of an accused to bc 
present at his own trial and to confront the wihlesses aga~nst 
him. Orherwise. the power lhat presently ems& to involuntar- 
ily exclude Mr, a1 Bahlul from closed sessions of hls tnal will 
render his ri&t of self-representation meaningless. Since 
the right of conhntation inevitably impacts the right of 
self-representatton, it is appropriate for thc CourI lo grant 
Peiitioner's request for a wit of cerliorari prior to judgmenl 

' Dep't of Defmst. Pmseclnion Response m Defense M e m o  lor 
Sclf-Reprcscnlahon and Rght Lo Cholcc oI  Coumcl, Unded Slates v a1 
BaAIul, ovmlable at hQ.liwwdc~mselinkmiUncwsiOCaO04Id20041 
006pm pdf (vis~lcd Dec. 21.2004). 
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4 
to address the District Court's recognition of the right of 
confronration. 

The right of self representahon is integrally bound up with 
the second question presented in this case, that the "military 
commission . . . lacks jurisdiction and is improperly consti- 
tuted because it . . violates the Uniform Code of Mi11tai-y 
Justice and other federal guarantees." As the decision below 
recognized, a defendant's right to be present and to confront 
the witnesses against h i  a fundamental. The military com- 
mission abridges this fmdamental rlght, assertmg that the 
presence of counsel alone is enough. The view that a militay 
commtssion is not bound by the longstanding right oE 
confrontation, and that the President has the raw power to 
abridge these rights, cannot be correct. Judge Robertson 
disagreed on this specific question, fmding that a defendant 
cannot be excluded from the courtroom Should this Court 
a f f i  Judge Robertson's decision it w l l  necessarily end the 
uncertamty around the right to self-representalion in the com- 
mission. This Court should grant certiorari before judgmenl 
lo resolve this matter, which impacts not onIy Harridan, but 
Bahlul and every defendant who will face a commission 

More generally, the need for cerhorari before judgment has 
grown extreme because the Hamdan case has generated a 
cnsis of uncertainty m the wmmission process. Indeed, the 
two ather judges in the federal wuns who have militai-y 
commission cases before them have formally placed those 
cases in abatement pending the outcome of Pctitioncr's case. 
a1 Qosi v. Bush. Clv. No. 04-1937 (PLF) (D D.C. December 
17, 2004) (order), inza App. A; Hrcks v Bush, Ctv. No. 02- 
CV-0299 (CKK) (December 15, 1004)(otder), ~nfra App. B. 
The commissions are haltd, no one knows what the rules are, 
and the defendants languish waiimg, perhaps for years, for 
ullimate resolution of these weighty matters. Such uncertainty 
is bad for accused and counsel, bad for the commissions 
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S 
themselves, and bad for the interest in prompt and speedy 
justice. 

ARGUMENT 

I. THE RIGHT OF SELF-REPRESENTATION IS A 
FUNDAMENTAL TRIAL RIGHT APPLICABLE 
TO MILITARY COMMISSIONS. 

One oithe first matters addressed In any cnminal proceed- 
ing is the queshon of who will represent the defendant It is a 
decision that is central to the entire proceeding, and one 
which will affect all &I follows. The central nature of Ihls 
question is illustrated by the fact that the right of a defendant 
to choose to represent himself 1s universally recognized as a 
fundamental right in c h i n a 1  trials. As the Court concluded 
in Forena v Colfirn~a. 422 U S. 806 (1975). the right is 
unplicit in the Sixth Amendment of the United States 
Const~tution, and war long recognized m English and Colo- 
nial jurisprudence ar one OF the indispensable guarantees of a 
fair criminal justice system. 

The Court oplned in Fmerta that "forcing a lawyer upon an 
unwilling defendant is contrary to his bas~c right to defend 
himself if he t ~ l y  wmts to do so." 422 U.S at 817. In 
surveying the history of self-representation in English crimi- 
nal jurisprudence the Conrl concluded that only one hlbunal 
"adopted a praclice of forcing counsel upon an unwilling 
defendant in a criminal proceedingv-the Star Chamber. Id 
at 821. A proceeding of "mixed executive and judicial char- 
acter . . . . the Star Chamber has for centuries symbolized 
disregard of basic individual rights." Id 

Soon aPcer the disestablishment of the Slar Chamber the 
nght of self-representation was formally recognizd in Eng- 
lish law: 

The 1695 [Treason Act] . . provided for court appoint- 
ment of counscl, but only if the accused so desired 
Thus, as new rights developed, the accused retained his 
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6 
establ~shed right 'to make what statements he liked.' The 
righl to counsel was v~ewed as guaranteeing a cho~ce 
between representation by counsel and the traditional 
practice of self-representahon, . . . At no point m this 
process of reform m England was counsel ever forced 
upon the defendant. The common-law mle . . . has 
evidently always been that 'no person charged with a 
criminal offence can have counsel forced upon him 
against his will.' 

Fareno, 422 U.S. at 825-26 (emphasis ~n original, footnotes 
and internal citations omitted). 

This common law approach continued m Colonial Amer- 
ica, where "the insistence upon a righl of self-representation 
was, if anything, more fervent than in England." Id nt 826 

T h ~ s  is not to say that the Colonies were slow to rccog- 
nizc the value of counsel in criminal cases . . At Ule 
same time, however, the basic right of self-representa- 
lion was never questioned. We have found no instance 
where a colonul court required a defendant in a criminal 
case to accept as his representative an unwanted lawyer. 
Indeed. even where counsel was permitted, the general 
practice continued to be self-represenfation 

Id at 827-28 (footnote omitted). 

The Court has even rejected me view that counsel can be 
forced upon an unailling defendant for the defendant's own 
good: 

It is undeniable fiat In most criminal prosecutions defen- 
dants could better defend with counsel's guidance than 
by thew own unskilled effotls But where the defendant 
wll  not voluntarily accept representation by counsel, the 
polenhal advantage of a lawyer's tralning and experience 
can be realize4 rf at all, only imperfectly To Force a 
lawyer on a defendant can only lead hun to believe that 
the law connives agmst hlm. . . The right lo defend 1s 
personal . . . IL is the defendant, therefore, who must be 
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7 
hee personally to declde whether in his particular case 
counsel 1s to his advantage. And although he may 
conduct hts own defense ulhrnately to his own detri- 
ment, his choice must be honored out of 'that respect for 
the mdiv~dual wh~ch is the lifeblood of the law ' 

Furelto, 422 U S. at 834 (internal citation omitted). 

The right of self-represenlation is recognized as well in 
international tribunals. Both of the currently opcratmg ad hoc 
international tribunals for the prosecution of war cnmes 
provide for the right of self-representation. Statute of the 
Inlemalional Cnmiful Tribunal for the Former Yugoslavia 
(ICTY), art 21(4)(d), adopted at New York, May 25, 1993, 
S.C. Res 827, U.N. SCOR 48th Sess, 3217th mtg, at 1-2, 
U.N. Doc SIRES1827 (1993), reprinud in 32 I.L.M. 1159; 
Statute of the International Crim~nal Tribunal for Rwanda 
(ICTR), art. 20(4)(d), adopled at New York, Nov. 8, 1994. 
S.C. Res. 955, U.N. SCOR 49th Sess., 3453d mtg., U N .  
Doc. SIRES955 (1994), reprinted m 33 1.L.M 1598. The 
ICTY Appeals Chamber recently reaffirmed this fundamental 
right in holding that the nght of self-representation 1s "an 
indispensable cornerstone of juslice," and cited ForeIra in do- 
ing so. Mdosevrc v Prosecutor, Case No. IT-02-54-AR73.7, 
Decision on Interlocutory Appeal of the Trial Chamber's 
Dacision on the Assignment of Defense Counsel, Nov 1, 
2004. al para 11.' 

H~storic precedence also recognizes the right of self-repre- 
sentation. Rules of procedure governing the post-World War 
I1 Nuremberg military tribunals provided that "a defendant 
shall have the right Lo conduct his own defense."' Similarly, 

' Avorloble ol hnp Nwww un org/rc~/m~losevelappcaI1dco~sim-e/04 I I 
0l.hlm ( V I S ~ C ~  DCC 21,2004) 

' Rule xd), Rules of Procedure for the Tnal of lhc German Major War 
Cnmmals, (OcL 29, 1945), Rulc 7(a), Rules o f  Pracedurc Adopled by 
Mllilary Tribunal I ln the Trial oflhc Mcdlcal Case (MCdlcd Case); Rule 
7(a), VntCorm Rulcs or Procedure, Mluary Tribunals, Nurcmbcrg. Rc- 
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the war crimes tribunals held in the Pacific theater recognized 
an accused's nght to forgo representahon by counsel except 
where the Tr~bunal believed that appointment of counsel was 
"necessary to provide for a fair tnal "'' 

Subsequently, the right of self-representation was impllo 
itly guaranteed by the Geneva Conventions of 1949, formally 
adopting il as part of the law of armed conflict in h.ealies 
ratified by the United States. Common Artlcle 3 of the 
Geneva Conventions requires "regularly constituted court[s] 
aftbrding all the judicial guarantees which are rccomized as 
indispensable by civilized peoples" in Lrials for law of war 
violations or other criminal offenses during armed conflict. 
Geneva Convention Relative to the Treatment of Prlsontrs of 
War of August 12, 1949, 6 US.T. 3316, 74 U.N.T S. 135 
beemafter GPW]." Domestic law, including treaties of the 
United States, as well as customary mtemat~onal law help de- 
fine which judicial guarantees are "recognized as indispcnsa- 
blc by civilized peoples." 

The f i t  addiuonal protocol to the Geneva Convent~ons, 
which similarly provldes "minimum" guarantees for "persons 

vised to 8 January 1948 (UojCorm Rules), dorlable or http://www.yalc. 
cdWl~wwcblavalodmI/imt htmhdcs (ulsitd ed~ec 21.20W) 

ID Article 9(c), Chvter of ibe Inlernalional M~lc[ary Tribunal Tor Lhc 
Far EasL (Far EzEf Tribunal), ovotlabla ar h U p J l m . y d e  edullawwebl 
avalod~mtfech.hnn (vtritcd Dec 21.20W) 

" ~lthough Common Ar(lclc 3 is spec~fically addsessed lo "armed 
wnfltct not of an i~rcmabanal character," 11s protccrlons are wdely 
recognized rs a minimum duc proccrs guarantee in all armed conflicls. 
Prosrcurw v Todre, Caw No IT-94-I-A. ICTY, Trial Chamber, k s i o n  
of DcCeme Mollon on Jurisdiction, ~ u g  10, 1995, d para 67, crllng 
N~cwaguo v Unrfed Starer, 1986 I C 1. 4 (Menu Judgment oi 27 June 
198% avarloble ol hUpJlww un orgl~cty/~&idc2/d~1sion-d1008 
95 htm (vlsltcd W 20, 2004)("Lhc rules mnta~ncd in common Artlclc 3 
wnstrwtc a 'm~mmum yardsuck' applicable m both ~nlcmational and non- 
international armed cnnfllcti "). 
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9 
who are in the power of a Party to the conflict." is another 
source for understanding the ~udicial  guarantees" protected 
by Common Article 3. Protocol Additional to the Geneva 
Conventions of August 12, 1949, and Relating to the Protec- 
uon of Victims of International Armed Conflicts, June 8, 
1977, art. 75, reprinted in 16 I.L.M. 1391 (1977) [hereinafter 
Protocol I]. Pursuant to Protowl I, persons may only be tried 
by "an impartial and regularly constituted wurt respecting the 
generally recogn~zed principles of reguIar judicial p rodure ,  
which Include . . all necessary rzghts and means of defeme." 
Protowl I, an. 75(4)(a) (emphas~s addcd).I2 

The minimum trial ria& which the United States is bound 
to afford are reiterated and further defined m human rights 
law such as the International Covenant on Clvil and PoI~tical 
Rights. G.A. res WOOA @XI), 21 U.N. GAOR Supp. (No. 
16) at 52, U.N. Doc Al6316 (1966), 999 U.N.T.S. 171, 
entered into force Mar. 23, 1976 plereinafter ICCPRl Not 
surprisingly, ihe ICCPR provides that a "minimum guaran- 
tee" that must be afforded "[iln the determinabon of any 
criminal charge," is the right of an accused 'Ya defend hlrnself 
m person" if he so chooses ICCPR, art. 14(3).13 

"~lrhough the Umted St&s h a  no1 nll f icd Prolocal I becaue of 
duagroement w t h  same or  its pmvis~ons, me United Slates considas 
Article 75 of Protocol I Lo bc appllczble customary ~ntcmarnonnl law. 
William H T& IV, The Lmv ofArmedConq7rcr Afir  9/11 Some Salient 
Features, 28 Yale J Wl L 319,322 (Summa2003)("[tbe Uruted Shies] 
regard[s] lhe provisions of Amclc 75 .u an vticulakion of safeguards lo 
wiuch all pcnons in the hands of an mcmy are cntrflcd 7 .  

I ,  The Executive brmch 1s bound to apply the provisions of the ICCPR 
md Common Arhcle 3, u informed by thc customary inlematronal law 
recogmzrd in Artlcle 75 of Proloml I, lo lomularing military commission 
proceduns, as both the ICCPR and GPW have bcen ralificd by the Un~ted 
Sl*. Thcu pmvlslons are the "supreme Law of the Land" U S CON ST^ 
art VI, 01. 2.  Thc Executive branch is not k c  to dlsrcgard these mndivmd- 
ual nghlr, regardless of whether (be treatis ars wnsidcrcd self-executing. 
Exec. Order No 13,107.63 Fed Reg. 68,991 (1998)(requrnng d l  "exccu- 
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The right of self-representalion "assures the accused ofthe 
right to pan~cipale III his or her defense, includ~ng directing 
the defense, rejecting appointed counsel, and conducting hls 
or her own defense under certain circumstances." M Chcrif 
Bassiouni, Human Rights in the Contexl of Crimmnal Justice; 
Identrbmng Interndmonal Procedural Protectrons and Equiva- 
lent Protections in National Constrrutrons, 3 DUKE J .  COMP. 
& INT'L L 235,283 (Spring 1993) As even the prosecution 
has acknowledged the applicability of th~s  fundamental 
right,I4 it is anlicipated that Mr. al Bahlul's request lo repre- 
sent himself will be granted once h ~ s  mililary commiss~on 
proceedings recommence. 

II. AN ACCUSED'S RIGHT OF SELF-REPRE- 
SENTATION CAN BE RENDERED MEANJNG- 
LESS IF OTHER COMMISSION RULES ARE 
ALLOWED TO DENY HIM THE RIGHT TO BE 
PRESENT AT TRIAL AND TO CONFRONT 
THE WITNESSES AGAINST HIM. 

An accused's right of self-representation can be effectively 
gutted by procdures resblcting his right to confronl the 
witnesses against him and to be present at trial. Military 
comrniss~ons would allow just such a gutting, in the fonn of 
rules that permit an accused to be excluded from the court- 
room during m y  proceeding and for a broad and loosely 
defined array of reasons 

Both the Presiding Officer of an individual mil~tary com- 
mission and the Appointing Authority rcspansible for all 
mil~tary commissions may close the proceedings any time one 

rive departments and agencies . . ~ncludlng boards and cammissions 
. ta resped and lmplcmcnl [mlmationll human righh obllgalions. 

~ncluding the ICCPR] fully "), J O ~ A N  J PAUSI. IN~~~NATIONALLAW AS 
LAW OF UNITED  STATE^ 79 (2d ed ZW3X'Ulc Pwldcnt must fatlh- 
fully execulc an othcwise nawsclF~.~ecuting tIcaty ") 

" Nolc 7, supra. 
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of them believes that it is justified for "the protection of 
infonnatlon chsslfied or classifiable U, information protected 
by law or rule 6om unauthorized disclosure; the physical 
safety of parhcipants in Commission proceedings, lnclud 
ing prospective wihesses; intelligence and law enforcement 
sources. rnelhods, or actwties; and other national secu 
rity interests" Military Commission Order Number 1, para. 
6B(3) fiereafter MCO No. 11, 32 C F.R. 8 9.6@). l h s  
sweeping authority to close the proceedings may include 
exclusion of the accused from the courtroom Id .  

The power is not limited to hear~ngs involving the dis- 
cussion of preliminary matters such as discovery or the 
admissibility of evidence. Rather, 11 extends to any proceed- 
ing, and has already been shown to include voir drre. 
Ha& v Rumsfee 2004 U.S D~st. LEXlS 22724 at *12, 
14 @.D C. November 8,2004). 

Excluding an accused 6om essenl~al proceedings would 
effeot~vely deny apro  se accused his right of self-represcnta- 
lion Further, forcing counsel representation on a pro se 
accused for the limited purpose of representing h ~ m  during 
closed sessions, as the prosecution In Mr. al Bahlul's mllita~y 
commission has suggested: 1s no substitute. Firs6 while 
detailed military deEense counsel 1s pem~tted to rerna~n in the 
courtroom at  all tlmes, he is prohib~ted born disclosing any 
information presented during a closed session to an accused 
that has bcen excluded from the proceeding. MCO No. 1, 
para. 6B(3). 

'I Dcp'l of Dcrenx, Answn ro Presrding Offificcr's Qualtons on Ule 
Issue of Sclf.Represcntatian, para. h UnrrcdStaIm v at Bahld. mmiable 
at http //www.deftnsclmk.m~VocwslOct2~04/dZ0041029rcp pdf (voilcd 
Dec 21,2004). 
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More significantly, the right of self-representation neces- 
sarily includes the right of conhntation, and both of the 
rlghts belong to the accused, not counsel: 

The Sixth Amendment docs not provide merely that a 
defense shall be made for the accused; it grants to the 
accused personally the right to make his defense It 1s 
the accused, not counsel, who must be "informed of 
the nature and cause of the accusation," who must be 
"confronted wilh the wimesses against him," and who 
must bc accorded "compulsory process for obtaining 
witnesses in hi favor." 

Faretta v Calfornra, 422 U.S. at 819 (emphas~s added) Any 
suggestion that an unwanted counsel could adequately repre- 
sent the interests of the pro se defendant m a sesslon of trial 
from which the accused has been excluded is a legal ficlion 

It is true that when a defendant chooses to have a lawyer 
manage and present his case, law and tradaion may 
allocate lo the counsel the power to make bmdmg deci- 
slons of tnal strategy in many areas. Cf. Henq~ v ,  
Mrssissipp~, 379 U.S. 443. 451; Brookhart v. Janis, 384 
U.S. 1, 7-8; Fay v Nora, 372 US. 391, 439. This 
allocation can only bc just~fied, however, by the dcfcn- 
dant's consent, at the outset, to accept counsel a his 
reprcsentatlve. An unwanted counsel 'kprescnts" [he 
defendant only through a tenuous and unacceplable legal 
ficlion Unless the accused has acquiesced m such rep- 
resentation, ihe defense presenled is not the defense 
guaranieed hun by the Const~tut~on, for, in a very real 
sense, 11 is not hrs defense 

Id. at 820-21 (emphss~s in original). 

A pro se accused must be given "a fair chance to present 
his case in his own way" McKarkle v Wiggrns. 465 U.S. 
168, 177 (1984). Because of the danger that multiple defense 
voices will confuse the defendant's message, limits mug 
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be placed on ''the extent oC standby counsel's unsoliciled 
participation": 

First, the pro se defendant is entitled ro preserve ac- 
tual conk01 over the case he chooses to presenl to the 
jury. This is the core of the Fmerla right If standby 
counsel's pvtic~pation over the defendant's objecl~on 
effectively allows counsel ro make or substantially inter- 
fere with any significant tactical decisions, or to control 
the questioning of witnesses, or to speak ~nsiead of the 
defendant on any matter of importance, the Fmetta nghl 
is eroded. 

Second, participation by standby counsel without the 
defendanr's consenl should not be allowed to destroy the 
jury's perception that the defendant 1s represent~ng 
himself 

Id a 178 (cmphasa in onanal). Standby counsel does not 
represent the accused and should no1 be perceived as doing 
so Un~led States v Toylor, 933 F.2d 307, 312 (5th Cir 
1991)("the key limilation on standby counsel is that such 
counsel not be responsible--ond not be perce~ved to be 
responnble-for the accused's defense. Indeed, in many 
respects, standby counsel is not counsel at all.")(emphasis in 
original). A standby counsel who speaks instead of Ihe 
accused with respect to important mattem violates the right of 
self-represenration. Unrted Stales v McDermotf. 64 F.3d 
1448 (10th Cir. 1995)(exclusion of accused from th~rty bench 
conferences, attended by standby counsel, violated the right 
of self-representation). 

The abillty of the pro se accused to present h ~ s  defense is 
further complicated by the structure of military wmm~ssions. 
Unlike a court-martial or crimlnal trial m federal court, where 
issues of law are decided by a judzc outside the presence of 
the jmy, m~litaiy commissions are compr~sed of members 
who serve as both judge and jury. See Military Order ofNov. 
13,2001, 66 Fed. Reg 57,833 § 4(c)(2) (Nov. 16. 2001) C'the 
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milllary commission sit[s] as the blers of both fact and 
law").I6 Thus, all proceedings before a military commission 
w~ l l  be in the presence of the "jury." Any participation by 
skmdby or unwanted detailed defense counsel would take 
place before the ever-present military commission '3ury." 
Such parhcipation by counsel during a closed sesslon would 
substantially Interfere wtth tactical decis~ons by the accused 
and be viewed as destroying the commission's perception thal 
the accused is represenbng himself. violating bolh parts of the 
McKmh'e test. 

Standby counsel's participdhon in the presence of rhe jury 
is "more problematic" than participation outside the jury's 
presence because "excessive involvement by counsel will 
destroy the appearance that the defendant is acting pro se." 
McKarkle. 465 U S .  at 181 In the presence of the jury, 
slandby counsel, even over the accused's objecllon, may 
assisl the accused "in ovmcoming routine procedural or 
evidentiary obstacles to the complellon of some specific task, 
such as ~nboducing ev~dence or objechng to teshmony, that 
the defendant has clearly shown he wishes to complete . . 
[and] lo ensure the defendant's wmp11ance with bas~c rules of 
courtroom protocol and procedure " Id. at 183 (emphasis 
added). When standby counsel venlures beyond these basic 
procedural Functions, the accused's self-representation rights 
arc eroded 

Thc nght to represent oncseIfcannot be separaled from the 
right to conEronlation, and the military commission cannot be 
permitted to ignore these hvo related, fundamental rights. 
Resolution of the question of whether a defendant before a 
military commission is entitled to a meanrngful exercise of 

16 To makc mnners worse, only one oPlhc commlsscon rncmb-the 
presiding officer--need bc a lawyer or '3udgt advocalc" MCO No. 1. 
pars 4A, 32 C.F.R 5 9.Ya). Thus. a rnajoriQ ol  Uls rcquvcd 3 lo 7 
commirs~an mcmben am Ilkcly to be mn-lawycn Id 
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the right of self-representation is suffic~eotly central to the 
conduct of mil~laty commissions to justify the Court address- 
ing the related confrontat~on ~ssue presented in Petitioner's 
request for a writ of certiorari berore judgment. Resolution of 
the correctness of Judge Robertson's recognition of Ule right 
of conliontation w~l l  also lift the veil of uncertainty presently 
surrounding all mil~tary cornmls~ions.~' See a1 Qosi v. Bush, 
Civ. No. 04-1937 (PLF) (D.D.C. December 17, 2004) (ordm 
abating federal court proceedings pendlng hlgher court 
cons~derahon of Hamdan), mu@ App A; Hicks v Bush, 
CIV. N o .  02-CV-0299 (CKK) (December 15. 2004)(same), 
rnfro App. B. 

" Uncertainry surmund~ng an accused's fundarned rights also 
W l y  wrnpl~calcd lhe sbllity of counsel to conform to ethical requoe- 
ments in the pdormancc 01 then duiics. Early resolution of the issues 
msed in H m d m  nnll f i c i h m  appmpriatc responses to ethical quan- 
daries Ulai nil1 rncv~Ublv anse wlthin h e  wmrnirslon prows Con- 
vencly, continued unccrtamty wl l  make rcsolulion ofqueshans involving 
profwrional responsib~lity cbllgaboru much mmo pproblcmalic. 

PO 102 (a1 Bahlul) 
Page 107 of 1 14 

PO 102 G--Encl 1 (al Bahlul)
107 of 114 pages
 



16 

CONCLUSION 

For the foregoing reasons, amrcvs Mililary At~orncys De- 
tailed to Represent Ali Harnza Ahmad Sulayrnan al Bablul 
Before a Military Commission urges this Court to yanl d ~ c  
petitlon for writ of certiorari before judgment. 

Respectfully submined, 

* Counsel of Record 

December 27.2004 

MAJOR MARK A. BRIDGES,* 
u %ARMY 

LCDR PHILIP SWNDEL. 
U.S. NAVY 

OFFICE OF CHIEF DEFENSE 
COUNSEL, OFFICE OF 
MILITARY COMMISSIONS, 
OFFICE OF THE SECRETARY 
OF DEFENSE 

1600 Defense Pentagon 
Washlngto~ D.C. 20301 -1600 
(703) 607-1521 
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APPENDIX A 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action No. 04-1937 (PLF) 

IBRAHIM AHMED MAHMOUD AL QOSI, 
Plainhx 

v. 

GEORGE W .  BUSH. et d l ,  
Dejendants. 

ORDER 

Petitioner Ibrahim Ahmed Mamoud al Qosi is a detainee at 
b e  United States Naval Station at Guantmamo Bay, Cuba On 
Novernba 8. 2004, Mr. al Qosi filed a petition for a wnt of 
habeas corpus chpllen~ng, Infer alra, his continued detention 
Pt Guantanamo, the United Slates government's designaLion of 
Mr. al Qos~ as an "enemy combatant" and the government's 
lntenbon to subject him to trial by militvy commission 

Many of the arguments ra~sed by Mr. al Qosi were also 
raised by petrtioncr Salim Ahmed in Ham& v. Rumsfeld, 
No. 04-1519 (D.D.C. filed Sept. 2, 2004). On November 8, 
2004, Judge Robertson issued a memorandum opinion 
resolving some of those questions m favor of Mr. Hamdan 
and denying the government's motion to dismiss the petition. 
See Hamdan v Rimgeld. 2004 U.S. DIST LW(IS 22724. The 
government bas noticed an appeal from that rulmg. and ibe 
Court of Appeals for the Dismct of Columbia Circuit has set 
oral argument for March 8, 2005. See Hamdan v. Rumsfeld, 
No. 05-5393 @.C. Cir. filed Nov. 16,2004). 
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In light ofthe wurt of appeals' consideration in Hamdan of 
Issues that might prove dispositive in this case, and of news 
reports indicating thai the government has suspended its 
system for the kial of ~ndividuals llke Mr. Hamdan and Mr. al 
Qosi by military commissions at Guantanamo Bay, the Court 
on November 18, 2004 directed the parties to confer and, if 
possible, agree on a stipulation that would hold this case in 
abeyance pending the resolution of Hamdan by the court of 
appeals. Thc parties, however, wuld not agree to a stipu- 
Iatlon. Petitioner instead filed a "Slalement Opposlng Abey- 
ance," and the parties came before tbe Court for a slatus 
wnference on December 13,2004. 

At the status conference, counsel For pehtioner further 
articulated his reasons for opposlng abeyance, while the 
government argued m favor of staying proceedings pending 
resolution of Hmndm. The government also tendered to tbe 
Court a directive from John D Altenburg, Jr., Appointing 
Authority for Mihtary Commissions m the OKlce of the 
Secretary of Defense, rndicating that the mil~tary commiss~on 
proceeding against petitloner would be held in abeyance 
pend~ng resolution of Hamdan by the cowl of appeals 
Counsel for the government represented that such abeyance 
will remain in effect until the court of appeals Issues its 
mandate in Hamdcu~. 

Upon consideration of the entire record in thrs case, and the 
arguments and representations of counsel, it is hereby 

ORDERED that all proceedings in this matter will be held 
in abeyance pending resolution of Hamdan v Rumsfeldby the 
court of appeals. 

SO ORDERED. 

/dPaul L Friedman 
PAUL L. FRIEDMAN 

DATE: December 17,2004 Uniled States District Judge 
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APPENDIX B 

UNITED STATES DISTRICT COURT FOR 71IE 
DISTRICT OF COLUMBIA 

Civil Action No. 02-CV-0299 (CKK) 

GEORGE W. BUSH, 
President of the Uniled States, eta/., 

Respondents. 

ORDER HOLDING IN ABEYANCE RESPONDENTS' 
MOTION TO DISMISS OR FOR NDGMENT AS 
A MATTER OF LAW WITH RESPECT TO CHAL 
LENGES TO THE MILlTARY COMMISSION 
PROCESS 

By order dated November 18. 2004, counsel for petitloner 
and respondents were requested to show cause why the 
respondents' mollon to dismiss petitioner David M. Hlcks' 
claims challeng~ng the legality of mil~tary commission 
proceedings should not be held m abeyance pending 
resolution of the appeal of the recent decision in Hamdurr v 
R~mfeld ,  04CV-1519 (IR), 2004 WL 2504508 (Nov. 8, 
2004) (D.D.C.) 

In response lo the show cause order, couusel for 
respondents stated their bellef that resolution of the motion m 
this case should be held in abeyance pending appellate 
rcsolut~on of Hamdan. Counsel for [he pet~tioner disagreed, 
citing the respondents' unwill~ng~ess to delay the trial of Mr. 
H~cks by mllimry commiss~on until this Court had tlme to 
adjudicate his challenges af ie~ resolution of Hamdan, 
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Pettioner's Britf Showing Cause Why This Case Should Not 
be Held in Abeyance, dated November 29.2004, at 5. 

On December 13, 2004, counsel for respondents filed a 
Notice of Recent Issuances informing the Court that "the 
Appointing Authority for Military Commissions has issued a 
formal written directive that any tnal in David M. Hicks' 
military commission case . . shall be held in abeyance 
pending the outcome of the appeal in Hamdan " Notice of 
Recent Issuances at 1. In light of th~s recenl developmen4 ~t 1s 

hereby 

ORDERED that resolution of Respondents' Motion to 
Dismiss or for Judgment &s a Maner of Law with Respect to 
Challenges to the M1limi-y Comm~ssion Process shall be held 
In abeyance pend~ng final resolution of all appeals in Hamdm 
v Rumsfeld. Should the circumstances forming the basis of 
t h~s  decision changg counsel may seek reconsiderat~on of this 
Order. 

IT IS SO ORDERED 
December 15,2004 

id Joyce Hens Green 
JOYCE HENS GREEN 
United Stales Dlstnct Judge 
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DEPARTMENT OF DFFENSP. 

WASHINGTON, DC 20301-1640 

A P ~ O ~ M I V G  ALTHORITY mx 
MILITARY COML(ISSI0NS JUN 1 4  

MEMORANDUM FOR CHIEF DEFENSE COUNSEL FOR MILITARY 
COMMISSIONS 

SUBJECT: Request of  Detailed Defense Counsel to Modify Military 
Commission Rules to Recognize Right of Self-Representation 

Mr. Ali Hamza Ahmad Suliman a1 Bahlul's request for self- 
representation is dcnied. Mililary Commission Order (MCO) No. I, paragraph 
4(C)(4) slates, "The accused shaIl bc represented at all relevant times by 
Detailed Defense Counsel." After consideration of the attached materials, I do 
not support the request to change MCO No. 1 

Self-represenlalion a t  a commission is impracticable. An unrcpresented 
accused will be unable to investigale his case adequately because of national 
security concerns. An accused confined at ~uantanamo; Cuba, who is 
unfamiliar with applicable substantive law, rules of evidence and procedure 
will not be able to present an adequate defense. An accused may not be 
sufficiently fluent in English to understand ihe nuances of the law. Translation 
requirements will be exponentially magnified. MCO No. I ,  paragraph 6(B)(3) 
permits the exclusion of the accused from a hearing because classified or other 
protected information may be presented. Sclf-representation under rhese 
unique commission circumstances would be ineffective representation, and 
result in an unfair proceeding. 

dL&f$ John D. Alt n ure, r. 

Appointing ~ u t h & i t ~  
for Military Commissions 

Attachments: 
1. Memorandum DeoSecDcf, December 10,2004 (1 page) 
2. Defense ~ n s w e r s t o  PO Questions. October 25,2004 (5 pages) 
3 .  Email Detailed Defense Counsel, October 14,2004 (6 pages) 
4. Prosecution Motion, October I ,  2004 ( 1  0 pages) 
5. Email Detailed Defense Counsel, May 11, 2004 with memorandum by 

Detailed Defense Counsel, May 11, 2004 (4 pages) 
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6 .  Memorandum Chief Dcfense Counscl, April 26, 2004 (2 pages) 
7 .  Memorandum Detailed Defense Counsel, April 20, 2004 (1  page) 

cc: 
Presiding Officer 
Chief Prosecutor for Mil~tary Commissions 

PO 102 (a1 Bahlul) 
Page 114 of 114 

PO 102 G--Encl 1 (al Bahlul)
114 of 114 pages
 



DEPARTMENT OF DEFENSE 
OFFICE OF THE CHIEF DEFENSE COUNSEL 

16X1 DEFENSE PENTAGON 
WASHINGTON. DC 20701.1620 

3 November 2005 

MEMORANDUM DETAILING DEFENSE COUNSEL 

To: Major Thomas A. Fleena, JA, USAR 

Subj: DETAlLING LE'ITER REGARDING MILITARY COMMISSION 
PROCEEDINGS OF ALI HAMZA AHMAD SULAYMAN AL BAHLUL 

I .  Pursuant to ihc alnbority grmrcd la me by my appointment as Chief Defense Counsel; 
Sections 4.C md 5.D of Military Orda No. L, dated August 31,2005, and Sedion 3.6(8) 
of Milimy Commission Insmction No. 4, dalcd September 16,2005, you are hcrcby 
detailed as Military Cmmsel for all mntlers rel- to Military Commission p m d i n g s  
involving Ali Hama Ahmad Sulnyman al Bahlul. Your appointment exists unlil such time 
as my findings and sentence become final as defined in Section 6.H(2) of Military 
Commission OrdaNo. 1, unless you are excused 6m-n representing Mr. al BahM by a 
 cat authority. 

2. In your rcprcsenlation of Mr. a1 Bahlul, you arc d i r d  to review and comply wilb the 
Prcsidwt's Military Order of Novunba 13,2001, 'Paention, Treaimenc and Trill of 
Catain Non-Citizms in the War Against Tenorism," 66 Fed. Reg. 57,833 (Nov. 16,2001). 
Mililary Commission Orden Nos. 1 and 3. Military Commission Inshuctions 1 through 9. 
and all Supplanenby Regulations and InsWons issued in accordancc therewith. You 
arc directed to e m  that your wndud and activiliu me msislcnt with all applicable 
prcsaiptions and proscriptions. 

3. You are directed to i n f m  Mr. al Bahlul of his rights before a Military Commission. In 
the event that Mr. a1 Bahlul chooses to exacisc his rights to Sclcckd Military Counsel or 
his right to Civilian Defense Counsel as his own expense, you shall inform me as soon as 
possible. 

4. In the event that you become aware of a conflici of intereit mising h m  the 
representation oiMr. a1 Bahlul beforc a Military Cornmissioq you shall immediatdy 
inform me of the nalure and fids concerning such conflict. You should be aware lhst m 
addition to your State Bar and Serviw Rules of Professional Conducf ihat by vime of you 
appointment to the Office of Military Commissions you will be attached to the Defense 
Legal Saviccs Agency and will be subject to professional supervision by the Dcpmiment 
of Dcfmsc General Counsel. 
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5. You are direled to inform me of all raquirancnts for pasa~el, office space, 
equipment, and supplies necessary for preparation of the defense of MI. a1 Bahlnl. 

-  wight k. Suilivan \ 

Colonel, United States Marine Corps Rcservc 

CC: 
Colonel Monis Davis 
Brigadia Gcnnal Thomas L. Hemingway 
Mr.- 
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Hodges, Keith 

From: Hodges, Keilht-I 

Senl: Monday, November 28.2005 10 48 AM 

Subject: PO 102 C - RE- Represenlatlon and Dockel~ng Concerns - US v Al Bahlul 

MAI Fleener 

1 Thank you for the reply - and numbenng the paragraphs 

2 W h 0 1 s y  

ALL Thls ernall and the two below emalls will be placed on the fil~ngs lnvenlory as PO 102 C 

BY DIRECTION OF THE PRESIDING OFFICER 

Ke~th Hodges 
AsslStanl to the Presldlng Officers 

To: 'Hodges. iielth'; Davis, ~brns,  COL, DoD OGC; Swann, Robert, Mr. DoD O G C ~  

Colonel Brownback and others. 

Ill number my responses lo correspond to your quest~onslslatemenWconcerns in the earller ernall 

1) Iowa and Wyoming 

2) 1 wnslder when I ~ntend to see Mr al Bahul, orwhether I ~ntend to see Mr al Bahul lo be prlvlllged Please 
understand though, [he translalor who was wlth us a1 Gltmo belonged to a dlfferenl defense leam I also belleve 
that the pnsoner she was lhere lo  support has a connld wlth Mr al Bahul 

3) 1 am not aware of any ogstlcal reasons why I would be unab e lo see Mr a Bahul dont ln~nk JTF allows 
hem lo Lse the phone, so that manes t extremely dlfficu I to speak wllh folks If thcre was some way we co~ ld  be 
able to speak mlh the pnsoners by phone thal would really save alot of llme 

11/28/2005 
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4) Concur 

6) 1 am in lhe process now of deterrnln~ng my elhlcal dutles 

7) Thls 1s taklng some bme, but I am worklng on it Thank you for the offer of wnllng a letter lm not sure I I 
need one, but w~l l  keep you lnfarmed 

8) Concur 

Major Tom Fleener 

-----0nginal Message----- 
From: Hodges, Kelthl-I 
Sent: Tuesday, November 22, 2W5 18!13 

Subject: Represenlabon and Docketing Concerns - US v. A1 Bahlul 

Your attention 1s lnvrted to the below emall horn the Pres~d~ng Officer 

Th~s ernall wlll be placed on lhe filings Inventory as PO 102 A 

BY DIRECTION OF THE PRESIDING OFFICER 

Kellh Hodges 
Assislant lo the Presiding OAcem 

Prom: Pete Brownback- 
Sent: Tuesday, November 22, 2005 4 5 4  PM 
To: ke~m - 1 - work 
Subject: Representat~on and Dockebng Conoerns - US v. Al Bahlul 

Mr Hodges, 

Please send thls emall to MAJ Fleener, all wunsel In Lhe case of US v A1 Bahlul, and the Ch~el 
Prosecut~on CounselIChlef Defense Counsel 

Please place your forwarding email (contaming thls one) on the Cllngs Inventory as part ol the PO 102 
filings sequence 

COL Brownback 

13/28/2005 
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MAJ Fleener, 

In connection with your detail "as Military Counsel for all matters relating to the Military 
Commission proceedings involving Ali Hamza Ahmad Sulaymm a1 Bahlul", I need some 
reassurances, information, and actions Irom yon, so lhat I can make sure that the case is 
docketed in a proper manner. Please respond to this email as soon as you receive it; copying 
all orthe parties to whom it is addressed. 

1. What bars are you a member oP! 

2. When do you intend to see your client? I ask this qnestion because it is my 
understanding thai yon did not see him on 15,16, or 17 November 2005, notwithstanding 
that yon were in Guantanamo and you had an OMC-provided translator with you. 

3. Do you believe that there is any reason which prevents you from seeing your client? If 
there is a problem with gaining access based on your expressed belief that you do not 
represent Mr. Al Bahlul, please let me how.  I am sure tha t the JTF will allow you access 
when your status as detailed defeuse counsel is made clear to them. 

4. Insofar as actions are concerned, your status as detailed defense counsel, regardless 01 
your belick concerning representation, means thai you must perform certain duties within 
and lor these proceedings. These duties inclnde, but are cerlainly not limited to: 

a. Communicating with the Presiding Oflifer, the Assistant lo the Presiding Ofiicer, 
the ChielDefense Counsel, and the government on matters which do not constitole 
representation. 

b. Advising the PO, APO, CDC, and the government when responding or 
communicating would, in your opinion, constitute representation. 

c. Determining whether your client wishes to have you represent him. 
d. Advising the PO, APO, CDC and the Prosecution whether your client wants you 

to represent him. 
e. Advising the PO APO, CDC and the Prosecution whether you are going to 

represent him. 
I. Any and all other duties o f a  detailed defense counsel. 

5. As soon as you become aware 01 a matter which you believe you should not deal with 
because it might constitute representation, you must immediately make the PO, APO, and 
CDC aware ofthnt fact. You may not wait until the due date to state that you can not 
respond to the requirement or answer the correspondence. This includes, for instance, PO 
101 which has certain due dates laid out in it. 

6. You, under the guidance and direction of the ChiefDefense Counsel, have the duty to 
determine your ability ethically to represent Mr. Al Bahlul, if and when he states that he 
does not want yon to represent him. I do not believe that you can make a decision on lhat 
matter until you see him, so I believe that you most makc seeing him your first priority. 
You, obviously, believe that he will decline your services, but I do not lhink lhat you can 
make such a judgment without talking to him lace to face. Times change and people change 
their decisions; for instance, according to the motion Cded on behalf of Mr. A1 Bahlul and 
others, he appears to want representation in Federal District Courl on the issue of habeas 
corpus a t  least. 
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7. While you are making the arraugemenls to see Mr. A1 Bahlul, you should also he 
gathering information and seeking advice or an opinion on the potential ethical dilemma. 
This can not wait. If you want me lo send a letter to your bar(& The Judge Advocate 
General of ihc United States Army, or the General Counsel of the Department oCDefense 
explaining the situation or verifying your own letters to them, I will do so. If not, when do 
you intend lo M t e  these entities? 

8. I draw your attention to the provisions oIMilitary Commission Instruction #4 (16 Sep 
05), spccilically paragraphs 3B(ll) and 3D. 

Peter E. Bmwubackm 
COL, JA 
Presiding OK~cer 
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Hodges, Keith 

From: Sullrvan. h g h l .  COL. DoD OGC- 
Sent: Thursday. December 01, 2005 11 25 AM 

To: 'Hodges. KelW 

Subject: RE USv a1 Eahlul - Representallon 

14 Seplember 2005 

TO: Su~~wan, D;;~ght, COL, DOO OGC 
Subject RE: US v. al Bahlul - Representation 

Thank you. COLSulllvan 

Would you please adv~se the date that Mr al Bahlul provlded you th~s ~nformatlon 

Thank y ~ u  

Kerth Hodges 

Fmm: SIIllIVan, Dwight, COL, DoD OGC - 
Sent: Thursday, December 01,2005 11:14 AM 
To: 'Hodges, Kelth' 
Subjcd: RE: US v. al Bahlul -Representation 

When I met wth Mr al Bahlul, he said the following and speufically aulhorlzed the transm~ss~on o l  thls 
~nforrnatlon to others 

He sa~d  he would not accept Malor Fleener as his lawyer, He also spec~f~cally dlrected 
that Major Fleener not vlsit h lm in the camps. 

Mr al Bahlul also made other statements concernlng potentlal representatlon, but he dld no1 clearly 
authonze dlsclDsure o l  those stalemenrs to others 

Sernper FI. 
Dw~ghl 

To: Sullivan, Dwight, COL, DOD OGC 
Subjact: US v. al Bahlul - Representatwn 

COL Sullivan. 

Would you rnlnd, please, sendlng me a reply emall concernlng what Mr al Bahlul lold you wlh 
resped to hls deslres as to counsel I belleve you Lold me that Mr al Bahlul authorued you to make 
Lhls matter publlc 

1211 /2005 
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Message 

Thank you 

Kelth Hodges 
Ass~slant tolhe Pres~dlna OAicers 
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Hodaes. Keith 

From: Hodges, Ke~th- 

Sent, Tuesday. November 22.2005 6 13 PM 

Your attention 1s ~nv~ted to the below emall lrom the Presld~ng Omcer 

Thls ernall wlll be placed on the flllngs mentory as PO 102 A 

BY DIRECTION OF THE PRESIDING OFFICER 

Kelth Hodges 
Assstant to the Presldlng Off~cers 

Fmm: Pete Brownback - 
Sent: Tuesday, November 22, ZOOS 4:54 PM 
To: keith - 1 -work 
Subject: Representation and Docketing Concerns - US v. Al Bahlul 

Mr Hodges, 

Please send thls emall lo MAJ Fleener. all counsel In the case of US v Al Bahlul, and the Chlef Prosecut~on 
CounseVCh~el Delense Counsel 

Please place your forwarding emall (mntalnlng lhls one) on the Allngs Inventory as part ofthe PO 102 filings 
sequence 

COL Brownback 

In connation with your detail "as Militav Counsel Tor d matters relating to ibe Military 
Commission proceedings involving Ali Hamza Ahmad Sulayman al Bahlul", I need some 
=assurances, informa~on, and actions Tram you, so that I cm make sure that the case is docketed 
in a proper manner. Please respond to this emdl as soon as you receive it; copying all of the 
patlies to whom it is addressed. 

1. What b u s  are you a member of? 
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2. When do you intend to see your client? I ask this question because it is my understanding 
that you did not see him on 15,16, or 17 November 2005, notwithstanding that you were in 
Guantanamo and you had an OMC-provided translator with you. 

3. Do you believe that then  is any reason which prevents you from seeing your client? lfthere 
is a problem with gaining access based on your expressed belief that you do not represent Mr. A1 
Bahlul, please let me know. I am sure that the JTF will allow you access when your status as 
detailed defense counsel is made dear to them. 

4. Insofar ar actions are coucerned, your status as detailed defense conmd, regardless of your 
beliefs concerning representation, means that you must perform ccrtaio duties within and for 
these proceedings. These duties include, but are certainly not limited to: 

a Communicating with the Presiding Officer, the Assistant to the Presiding Ollicer, the 
Chief Defense Counsel, and the government on mamrs which do not constitute representation. 

b. Advising the PO, APO, CDC, and the government when responding or communicating 
would, in your opinion, constitule repmentation. 

c. Determining whehemer your dientwishes to have you represent him. 
d. Advising the PO, APO, CDC and the Prosecution whether your client wants you to 

represent him. 
t. Advising Ihe PO APO, CDC and the Prosecution whether you are going Lo represent 

him. 
r. Any and all olher duties of a detailed defense counsel. 

5. As soon as you become aware or a matter which you believe you should not deal with 
because it might constitute repreentation, you must immediately make the PO, APO, and CDC 
aware or that fact You may notwait until the due dak to state that you can not mspond to the 
requirement or answer the correspondenw. This includes, for instance, PO 101 h i c h  has certain 
due dates laid out in i t  

6. You, under the guidance and direction of the Chief Defense Counsel, have the duty to 
determine your ability ethically to repment Mr. A1 Bahlul, if and when he states thal he does not 
want you to represent him. I do not believe that you can make a decision on that matter until you 
see him, so I believe that you must make seeing him your first priority. You, obviously, believe 
that he will decline your services, but I do not think that you can make such a judgment without 
lalking to him race to race. Times change and people change their decisions; for instance, 
according to the motion filed on behalf of Mr. Al Bahlul and others, he appears to want 
reprtsentation in Federal District Court on the issue or habeas corpus at least 

7. While you are making the arrangements to s n  Mr. A1 Bahlul, yo-u should also be gathering 
inlormation and seeking advice or an opinion on the potential ethical d~lemma. This can not wait 
If you want me to send a letter to your bar(s), The Judge Advocale General of the United States 
Army, or the General Counsel of the Deparhnent of Defense explaining the situation or verifying 
yaw own letters to them, I will do so. If not, when do you intend to write these entities? 

8. I draw your attention to the provisions orMililiuy Commission Inshuction #4 (16 Sep 05), 
specifically paragraphs 3B(ll) and 3D. 

Peter E. Brmmback 111 
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COL, JA 
M i d i n g  Officer 
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Hodges, Keith 

From: Hodges, Kelth 

Subjgt: FW Represenlalfon Concerns - USv Al Bahlul - PO 102 B 

Your attention 1s lnvRed to the' below ernall horn the Presldlng Omcer 

Th~s ernall w~l l  be placed on the f~llngs Inventory as PO 102 B 

BY DIRECTION OF THE PRESIDING OFFICER 

Kelth Hodges 
Asslstanl to the Presldlng OFf~cers 
M~lltarv Cornmlsslon 

From: Pete Brownback 
Sant: Tuesdav. November 22.2005 5:02 PM . ~ .. 
TO: kath - 1 -work 
Subject: Representation Concern - US v. Al Bahlul 

Mr Hodges. 

Please send th~s ernall to the Chlel Defense Counsel and MAJ Fleener 

Please place your forwarding ernall (contalnlng th~s one) on the ill~ngs lrrventory as part 01 lhe PO 102 hllngs 
sequence 

COL Brownback 

COL Sullivan 

1. In  addition to our telephone conversation of 16 November with mysell and MAJ Flecner in 
Guantanamo and you in Washington, I have provided you a copy o lPO 101. I also cc'd you on a 
letter I sent to MAJ Fleener today. 

2. I t  is obvious that I have concerns about insuring that Mr. A1 Bahlul is provided 
represmtalion in accordance with Commission Law. I t  is also obvious that I am concerned about 
MAJ Fleeuer's "legal-ability" to provide that mprrsmtalion. I am not in any way commenting 
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upon his professional abilities or capabilities; instead, I am concerned that be may f a d  that his 
ethical responsibilities outweigh his duties under Commission Law and your detailine 
memorandum of3 November 2005. 

3. I do not claim to b o w  tbe reaction of MAJ Fleenw's state bar(s) to his perceived ethical 
dilemma. Nor do I b o w  what The Judge Advocate General ol  the United States Army or the 
General Counsel of the Department oCDelense will say about his ethical dilemma.   ow ever, I do 
need lo h o w  what actions MAJFleeuer and you are going to take concerning repmentalion of 
Mr. A1 Bahlul. I realize that there may be a delay of some sort in making a decision, but the dday 
can no1 be unnecessarily prolonged. 

4. Commission Law puts certain responsibilities upon all parties in the commission prows, 
including you, MAJ Fleener, and myself. It is not my responsibility to repment or provide a 
judge advocate to repmeut Mr. A1 Bahlul. However, it is my responsibility Lo bring his case to 
trial in an expeditious manner. Currently, the issue of representation is the major problem I Face 
in docketing the ease. Whatever resolution MAJ Fleeuer reaches, I must know it as soon as 
possible. 

5. I am not MAJ Flecner's supemsor; I am, however, the one appointed to the commission 
established to try a person whom be has bem detailed to represent. As such, my concern am 
focused upon trying Mr. Al Bahlul, whereas, until lhis issue is resolved, you and MAJ Fletoer may 
have a different Cocus. & that as it may, none of us will be able to ma& a resolution until the 
initial question is answered: Does Mr. A1 Bahlul want to have MAJ Flnner represent him? 

6. I wac surprised when inlormed that while MAJ Fleener was in Guantnnamo with an OMC- 
provided translator, he did not see his client. If there is something in the JTF procedures which 
kept him rmm seeing his client, I need to h a w  so that I cau take whatever measures that am 
available to me to insure it does not happen again. 

7. Not only have I read all of the paperwork contained in PO 102, I also participated in the 
discussion on the record with Mr. Al Bahlul. However, that was in late August of 2004 - as 
recently as 27 October 2005, certain attorneys bwe stated in court h e  that Mr. A1 Bahlul did 
want representation - at least in a habeas corpus procseding. At thk point in time, no one knows 
what Mr. A1 Bahlul wants in connection with MAJ Fleener. The only way in which we are going 
to h o w  anything is lor MAJ Fleener to mtet with hi client. 

8. Please advise soonest whether you believe anything I have raised above is somehow inconsistent 
wilh how you see our individual and collective responsibilities. 

COL Brownback 

PO 102 G--End 5 (a1 Bahlul) 
[PO 102 A-C] 
5 of 9 pages 



Message Page 1 of 4 

Hodges, Keith 

From: Hodges. Keith- 
Sent: Monday, November 28.2005 10 48 AM 

Subject: PO 102 C - RE Representat~on and Docketing Concerns - USv Al Bahlul 

MAJ Fleener 

1 Thank you lor the reply - and numkrlng lhe paragraphs 

2 Who 1s- 

ALL Thls emall and the lwo below emalls wl l  be placed on the flllngs Inventory as PO 102 C 

BY DIRECTION OF THE PRESIDING OFFICER 

Kelth Hodges 
Ass~sLant to the Presldlng Orncers 

Fmm: Fleener, Tom, MAJ DoD GC - 
Scnt: Mondav. November 28. 2005 10:32 AM 
To: 'Hodqe, i ~ j t h ' ;  Davls,  onis is, COL, DoD OGC; Swann, Roberf MI, DoD OK;- 

Subject: RE: ~epresentatlor 

Colonel Brownback aml others. 

Ill number my responses to correspond to yourquesbonslstatementslconcerns In the earller emall 

1) Iowa and Wyomlng 

7) mnsder when . ~ntend ro see Mr a Banul, or wnerher I ~ntend to see Mr al Ban JI lo be pr.vlllgea P ease 
Jnderstana tho~an. the translator wno was wnn JS a. G tmo be onged lo a a~tferenr defense ream also ~e !eve 
that the pnsoner-she was there to supporl has a confllct wlh Mr ai Bahul 

3) 1 am no1 aware 01 any .og srlcal reasons fin) I woub De unabe lo see 14r al B a t l ~  I don1 rhlnk JTF a, ows 
them ro Lse rhc phone so tnat ma<es 11 exlremely d fficull to speak wllh lo ks If there was some way we w, a oe 
able to speakwth the prisoners by phone that would really save aloi o l  llme 
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4) concur 

5) concur 

6) 1 am in the process now of delerm~n~ng my ethlcal dutles 

7) Thls IS tak~ng some tlrne, but I am worwng on It Thank you for the oifer olwrlllng a letter lrn not sure 11 I 
need one, but wl l  keep you ~nlormed 

8 )  Concur 

Major Tom Fleenel 

Sent: Tuesdav. Novei~ber 22.2005 18:13 

Your attention IS lnwted to the below ernall lrom the Pres~dlng Office1 

Thls ernall vvlll be placed on the lmgs  inventory as PO 102 A 

BY DIRECTION OF THE PRESIDING OFFICER 

Kelth Hodges 
Assistant to the Presldlng ORcen 

--- 
From: Pete Brownback 
Sent: Tuesday, Novem 
To: keith - 1 -work 
Subj& Represeniatlon and Dockebng Concerns - US v. Al Bahlul 

Please send Lhls emall to MAJ Fleener, all counsel In lhe case of US v N Bahlul, and the Chlel 
Prosecution CounsellChief Delense Counsel 

Please place your lorwardlng ernall (mntalnlng lhffi one) on lhe flllngs lnventary as part of the PO 102 
r~llngs sequence 

COL Brownback 
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MAJ Fleener, 

In connection with your detail "as Military Counsel for all matters relating to the Militvy 
Commission proceedings involving Ali Hamza Ahmad Sulqman a1 Bahlul", I need some 
reassurances, information, and actions from you, so that I can make sure that the case is 
docketed in a proper manner. Ple~se respond to this email as soon as you receive it; copying 
all of the parties to whom it is addressed. 

1. What bars are you a member or! 

2. When do you intend lo see your client? I ask this question baause it is my 
understanding that you did not sec him on 15,16, or 17 November 2005, nohvithstanding 
that you werein Guantanamo and you had an OMC-provided hanslator with you. 

3. Do you believe that there is any reason which pmvcnts you from seeing your client? If 
there is n problemwilh gaining access based on your expressed belief that you do not 
represent Mr. A1 Bahlul, please let me how. I am sure that the JTF will allow you access 
when your status as detailed deFense counsel is made clear to them. 

4. Insofar as actions are concerned, your status as detailed derense counsel, regardless of 
your beliefs concerning representation, means that you must perform certain duties within 
and for these p rod ings .  Thse  duties include, but are certainly not limited to: 

a. Communicating with the Presiding Officer, the Assistant to the Presiding Ollicer, 
the Chief Derense Counsd, and the government on matters which do not constitute 
representation. 

b. Advising the PO, APO, CDC, and the government when responding or 
communicating would, in your opinion, constitute repmentation. 

c. Determining whether your client wishes to have you represent him. 
d. Advising the PO, APO, CDC-and the Prosecution whelher your client wants you 

to reprtsent him. 
G Advising the PO APO, CDC and the Prosecution whether you a n  going to 

reprrsmt him. 
T. Any and all other duties of a detailed defense counsel. 

5. As soon as you become aware ol a matter which you believe you should not deal with 
because it might constitute representation, you must immediately make the PO, APO, and 
CDC aware of that fact You may not wait until the due date to state that you can not 
respond to the nquiremmt or answer the correspondeuee. This indudes, ror instance, PO 
101 which has certain due dam laid ont in it. 

6. You, under the guidance and direction of the Chief Defense Counsel, have the duty to 
determine y o u  ability ethically to mpmeot Mr. Al Bahlul, if and when he states that he 
does not want you to represent him. I do not bdieve that you can make a decision on that 
matter until you see him, so I believe lhat you must make seeing him your first priority. 
You, obviously, believe that henill dcdine your services, but 1 do not think that you can 
make such a judgmentwithout talking to him Face to face Times change and people change 
their decisions; ror insta4ce, according to the motion liled on behalf of Mr. Al Bahlul and 
others, he appears to want representation in Federal District Court on the issue of habeas 
corpus at least. 
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7. While you a n  making the arrangements to see Mr. Al Bahlul, you should also be 
gathering information and seeking advice or ul opinion on tbe potential ethical dilemma. 
This can not wait If you want me to send a letter to your bar(s), The Judge Advocate 
General of the United States Amy,  or the General Counsel of the Deparhneut olDefense 
explaining the situation or v e r i m g  your own Letten to them, I will do so. IT not, when do 
you intend to wrile t h e e  entities? 

8. I draw your atlmtion to the provisions of Military Commission Inshuction #f4 (16 Scp 
05), specilically paragraphs 3B(ll) and 3D. 

Peter E. Brownback I11 
COL, JA 
Presidimg Ollinr 
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DEPARTMENTOF DEFENSE 
OFFICE OF THE CHIEF PROSECUTOR 

~UIOOEENSE PENTAGON 
WASHINGl0N.OC =I-1610 

5 December 2005 

MEMORANDUM FOR PRESIDING OFFICER 

SUBJECT: Defense Representation in a l  Bahlul 

I. References: 

a. Army Regulation 27-26, 1 May 1992 (Rules of Profess~onal Conduct for Lawycrs) 
-'//wrw.~pd.amy mil/pdffileslr2?.?6 ~ d f  

b. Iowa Code of Pmicssional Respcmsibiliry, 20 April 2005 

c. Wyoming Rules of Professional Conducl for Attorneys id Law. I April 2002 
htb:ilcouns.stlte.wwyuslRULESIhofes~~on%2ndu/DorOAome hbnl 

2. Input has been invited mncaning the ability of an Army ~udge  advocate to refuse to represent 
an accused bcfore this Military Commission where said accused has expressly stated he does no1 
wan1 representation by any judge advocate. The circumstances of the refusal are chat said judge 
advocate has bcen properly detailed to the case and the rules of the Military Commission require 
dma l  of self-representation. 

3 It is the prosecution's position that an Army judge advocaic, regardless of circmnstances, may 
not ethically r e b e l o  represent an accused unless and untd he 1s relieved by wmpacnt 
authonly Army Rule 1.16 (Refmct a) makw it clear that one shall not represent a client if 
one is dismissed by said clicnl, with one exception: 

1.16 (c) When ordered to do so by a tribunal or other oompaent authority, a 
lawyer shall c-ontinue represenlalion notwithstanding good cause for temnating 
lhc reprcsenlalion. 

4. IowaRule 32.1 16(c) (Reference b) has identical language to Army Rule 1.1qc). 
exceptinl: the words "or o ~ h a  competent authority." Wyoming Rulc 1 .I 6(c) (Reference 
c) has the same language as the lowa Rulc. except "shall" is replaced by "may." The 
permissive language of the Wyoming Code does not ethically prevent the r e p n l a t i o n  
~f ordered to do so by a tribunal, which means the directive language of both the Army 
and lowa Codes control the issue. 

5. The Comment section to Anny Rule 1.16 cancaning wnlinucd represenlation 
uolwithstanding good cause, states "[n]otwilhstandmg the wristcncc of good cause for 
terminating repsentation, a lawyer appointed to represent a client shall continue such 
representation until relieved by competent authority." W ~ t h  regard to discharge by h e  

PO 102 G--End 6 (a1 Bahlul) 
[Prosecution Ethlcs Input] 
1 of 2 p a g e s  



cha t ,  the Comment states "[w]hetha a client can release appointed counsel may depend 
on applicable law."' Appiicable commission law d w  not provide for a defendant to 
represent himself. Therefore, legal repaentation of the accused 1s evm more panmount 
here lhan at any othu legal forum. An accused cannot be allowed to manipulate and 
delay his case by firing appointed counsel. 

6.  In )he context of this MilitPry Commission, it is clear the A m y  judge advocate has 
been properly detailed. He cannot then withdraw from regresentation, even if dismissed 
by the accused, without pamission from cornpaen! authorily. Competenl authority 
differs according \o the circurnstpnces. In a lrd by court-marlial, competm authority is 
the appointing authority prior to bial and h e  mllitary judge once tnal begins? hl Ulls 
Military Commission, that would hanslate to the Chief Defense Counsel prior lo 
commencement of the tribunal, and the Presiding Officer once it has commenced. 

Prosecutor 
Ofice of Military Commissions 

' 7h16 lan(yagc 1s vimully idenlical in ihc respective cnnmcn&CS of both R c l ~ c c s  b and c r W h c l k r  a clleot 
cam dtsch=~e  gc& c a d  may dqmd on lpplicsbls law."Iovn Rulc 32.1.16 m n c e  b). ''Whdhcr a 
clicnr may dischngs lppolnred counsel may depend on applicable law." Wyomng Rulc 1 16 (Rcferencc c)) 
(Emphaus m i d 4  

& AR 27-26. Rule 1 16 (Comment ta Cod~hued Repre.wmt~onNol~th~t&g Gwd CIU~C). 
m 
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