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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 

IBRAHIM AHMED MAHMOUD AL 
QOSI,  

Petitioner,  

v.  
GEORGE W. BUSH et al., 
 

Respondents.  
 

 
 

1:04-cv-01937-PLF 
 

 

PETITIONER’S STATEMENT OPPOSING ABEYANCE 

In anticipation of the December 13, 2004 Status Conference before the Court, Petitioner 

Ibrahim Ahmed Mahmoud al Qosi submits this Statement setting forth the reasons he opposes 

holding his Petition for a Writ of Habeas Corpus in abeyance pending appellate resolution of 

Hamdan v. Rumsfeld et al., 1:04-cv-1519 (D.D.C. Nov. 8, 2004).  In brief, Mr. al Qosi opposes 

abeyance because: 

(1) There is a strong presumption against abeyance in habeas proceedings.  Nothing 

counsels in favor of overriding that presumption here; 

(2) The United States continues to act as if Judge Robertson’s Hamdan decision does 

not apply to Petitioner.  The Government has not stayed the Military Commission proceedings 

against Mr. al Qosi in light of Judge Robertson’s ruling and --unlike Mr. Hamdan, who has been 

returned to the general population of Guantanamo detainees -- continues to hold Mr. al Qosi in 

segregated, pre-commission confinement.  There is thus no cause for the Court to stay this matter 

on the theory that it is governed by Hamdan when the Government itself, by its actions, has 

shown that the two cases are independent of one another; and 
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(3) Mr. al Qosi’s Petition stands independently of Judge Robertson’s Hamdan ruling.  

Petitioner in this case has presented a number of issues not submitted in Hamdan, including not 

least a challenge to his detention as an enemy combatant.  Even more, Judge Robertson rendered 

his Hamdan decision on relatively narrow grounds and did not address many additional issues 

common to Mr. al Qosi’s and Mr. Hamdan’s Petitions.  In either case, there are various important 

questions that merit immediate attention from this Court, including several that, by themselves, 

are sufficient to put a stop to the on-going Military Commission proceedings against Petitioner.  

Mr. al Qosi’s case should go forward now.  

I. Abeyance Is Rarely Appropriate In Habeas Proceedings, 
And Certainly Not In This One. 

While a district court has an inherent power to manage its docket, see Landis v. American 

Water Works & Electric Co., 299 U.S. 248 (1936), that power should rarely be used to delay 

consideration of a habeas petition.  The very notion of abeyance is in tension with the purpose of 

the writ itself.  Habeas corpus is intended to afford a “‘swift and imperative remedy in all cases 

of illegal restraint or confinement.’”  Fay v. Noia, 372 U.S. 391, 400 (1963) (quoting Sec’y of 

State for Home Affairs v. O’Brien [1923] A.C. 603, 609 (H.L.)).  Indeed, “the function of the 

Great Writ would be eviscerated” by delay, especially where such delay is not voluntary. 

Johnson v. Rogers, 917 F.2d 1283, 1284 (10th Cir. 1990). 

The Ninth Circuit addressed the question of when habeas proceedings may be delayed 

pending appellate resolution of another case -- and when they may not -- in Yong v. INS, 208 

F.3d 1116 (9th Cir. 2000).  In that case, a United States District Judge deferred consideration of a 

habeas petition pending resolution of an appeal that raised the same legal issues.  The Court of 

Appeals found that “habeas proceedings implicate special considerations that place unique limits 

on a district court’s authority to stay a case in the interests of judicial economy.” Id. at 1120.  
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While it conceded that a short delay might be appropriate when the same court is considering a 

parallel case (e.g., a panel awaiting an en banc decision of a common question), id., the court 

held that an indefinite delay “terminat[ing] upon the resolution of the [other case]” amounted to 

an abuse of discretion.  Id. at 1119 (internal quotation marks omitted).  Other circuits have 

reached similar conclusions.  See, e.g., McClellan v. Young, 421 F.2d 690, 691 (6th Cir. 1970) 

(holding that a district court judge was “without authority to defer action in petitioner’s habeas 

corpus case . . . to await a ruling by the Supreme Court”); cf. Johnson v. Rogers, 917 F.2d 1283 

(10th Cir. 1990) (issuing a writ of mandamus where a district court’s backlog had delayed 

prompt consideration of a habeas petition). 

Beyond the presumption against abeyance in habeas actions, suspension of this case is 

particularly inappropriate because it is by no means certain that the delay would be short.  

Briefing in the Hamdan case before the D.C. Circuit will not be completed until January 10, 

2005; oral argument is scheduled for March 8, 2005.  And even after the Court of Appeals issues 

its judgment, the losing party is all but certain to seek a rehearing en banc and/or certiorari from 

the United States Supreme Court.  Final resolution even of the limited issues raised in Judge 

Robertson’s Hamdan opinion may thus be more than a year away.  When added to the other 

factors discussed in the following sections, abeyance is the wrong choice. 

II. The Government Is Not Treating Petitioner As If The Hamdan Case Applies. 

Whether abeyance is proper here turns ultimately on the question of whether Hamdan 

controls Mr. al Qosi’s case.  Yet, by its conduct since Judge Robertson issued his Hamdan 

decision, the Military has signaled that it does not think it does.  It would thus be unfair to for the 

Court to take action based upon a premise the Government itself does not accept. 

Judge Robertson’s Hamdan decision ordered the Military, inter alia, to stay the Military 

Commission “trial” of Mr. Hamdan and that Mr. Hamdan “be released from the pre-Commission 

Case 1:04-cv-01937-PLF     Document 3-1     Filed 12/10/2004     Page 3 of 8




-DC/92185.1 - 4 - 

detention wing of Camp Delta and returned to the general population of detainees ….”  Hamdan, 

slip op. at 44-45.  Judge Robertson’s decision was not based on any facts unique to Mr. 

Hamdan’s case; its reasoning was general and equally applicable to all other pre-commission 

detainees.  Yet, the Government is continuing to treat Mr. al Qosi as if Hamdan were never 

decided.  

To date, the Military has offered no assurance that it will refrain from proceeding with 

the Military Commission “trial” of Mr. al Qosi pending the outcome of Hamdan on appeal.  

Indeed, all indications are to the contrary.  To be sure, there is, at present, a pause in the 

Commission proceedings while the Appointing Authority looks for additional members of 

Petitioner’s Military Commission, a process it expects to complete soon after the New Year.  

Yet, the Military has indicated that it will resume its prosecution of Mr. al Qosi by Military 

Commission at that time. 

In addition, while Mr. Hamdan has been moved from pre-commission confinement and 

returned to the general detainee population per Judge Robertson’s order, Mr. al Qosi (and others, 

for that matter) remains incarcerated in a segregated section of cages set aside for pre-

commission detainees.  To hold Mr. al Qosi’s Petition in abeyance pending resolution of 

Hamdan even as the wheels of the Military Commission process against him (but not Mr. 

Hamdan) continue to spin would represent manifest unfairness to Mr. al Qosi. 

III. Mr. al Qosi’s Petition Is Not Controlled By The Fate Of Mr. Hamdan’s. 

A. Abeyance Is Not Appropriate With Respect To The Military Commission 
Aspect Of Mr. Al Qosi’s Petition. 

Even were the Government to conform its behavior to the dictates of Hamdan, there 

would be another self-sufficient  reason not to hold Petitioner’s case in abeyance.  As stated 
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above, Mr. al Qosi’s and Mr. Hamdan’s Petitions are not the same.1  Petitioner here presents a 

range of challenges to the fairness and lawfulness of the Military Commission that do not appear 

in Mr. Hamdan’s Petition.  And even where the two do submit overlapping complaints, Judge 

Robertson’s Hamdan ruling is frequently silent.  The combined result is that, above and beyond 

the reasons set forth in Judge Robertson’s ruling, there are other, independent bases for halting 

the Military Commission process.  Continued action by this Court is thus not only warranted, it is 

necessary to guarantee that Mr. al Qosi is not tried before an invalid Military Commission. 

The grounds for enjoining the Military Commission process as to which either Mr. 

Hamdan and/or Judge Robertson were silent include several jurisdictional challenges.  For 

example, Mr. al Qosi has been charged by the Government with a single count of “conspiracy.”  

Yet, with only two irrelevant exceptions,2 under Article 21 of the Uniform Code of Military 

Justice (“UCMJ”), 28 U.S.C. § 821, only violations of the “law of war” may be tried by military 

commission.  Respondent Bush himself recognized this limitation in Military Commission Order 

No. 1, which expressly provides that trials by military commission shall be limited to individuals 

alleged to have violated the law of war.  MCO No. 1 § 3(B).  Conspiracy never has been and is 

not now part of the laws of war.  This alone is fatal to the Government’s attempt to try Petitioner 

by Military Commission. 

There are yet further flaws in the Government’s attempt to exert jurisdiction over Mr. al 

Qosi.  Under Supreme Court precedent, for instance, only military field commanders or other 

officers competent to appoint a general court-martial may appoint a military commission, and 

even then they have no jurisdiction far from the locality of actual war.  See In re Yamashita, 327 

                                                 
1  For the Court’s convenience, a copy of Mr. Hamdan’s Petition is attached hereto as Exhibit 1. 

2  The two exceptions are spying, 10 U.S.C. § 904, and aiding the enemy.  Id. § 906. 
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U.S. 1, 10 (a “[military] commission may be appointed by any field commander, or by any 

commander competent to appoint a general court martial….”) (relied upon heavily by the 

Government in Hamdan); Ex parte Milligan, 71 U.S. 2, 127 (“As necessity creates the rule, so it 

limits its duration….  Martial rule … is also confined to the locality of actual war.”).  Yet, here, 

the Appointing Authority designated by Respondent Rumsfeld (himself a civilian) is a civilian -- 

Mr. John D. Altenburg.  And by attempting to try Mr. al Qosi, who was taken prisoner in 

Pakistan in the chaos ensuing from the war in Afghanistan, half a world away at Guantanamo 

Bay, the Military has stretched the inherent limitations in the Military Commission process 

beyond their breaking point.  Accordingly, the Military Commission must be stopped for reasons 

wholly apart from the issues decided in Hamdan. 

In addition, the question of the adequacy of the processes by which the Military 

Commission proceedings will be conducted, and whether they comport with the UCMJ, United 

States treaty obligations and/or the Constitution, deserves more searching examination from the 

Court than it has received.  Judge Robertson rejected the Military Commission rules to the extent 

they violate the detainee’s rights to confront the witnesses against him.  Hamdan, slip op. at 41-

42.  But the problems go far deeper than that.  In fact, the proposed procedures (when they exist 

at all) are inconsistent with the most basic notions of fundamental fairness.  For example, the 

rules contemplate admitting evidence of essentially any kind so long as it would have “probative 

value to a reasonable person” -- an undefined standard no one seems really to understand.  

Whatever it might mean, Government counsel have stated in open court that statements extracted 

from detainees under torture are admissible.  Benchellali et al. v. Bush et al., 1:04-cv-1142, 

Trans. of Oral Arg. at 86 (Dec. 3, 2004) (Dept. of Justice stating that if the military “were to 

determine that evidence of a questionable providence, the result of torture perhaps, was reliable, 
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I don't think there is anything in the due process clause as it pertain to these petitioners that 

would prevent the evidence from being relied upon.”)  To say that this should not be tolerated -- 

in the United States of America -- is an understatement.   

Moreover, the fact that Petitioner was long denied counsel, and even now is given only 

begrudging, heavily impeded access to counsel, has denied him and continues to deny him the 

effective assistance of counsel.  Even more broadly, the ways in which the Commission is 

making its rules up as it goes along make a mockery of the entire process.  For instance, Military 

Defense Counsel has had repeated difficulties figuring out who the right authority is for 

presentation of important pre-trial issues that need decision.  At times, they have approached the 

Appointing Authority and it has passed the buck down to the Presiding Officer.  Yet, at other 

times they have gone to the Presiding Officer and been referred to the Appointing Authority.  It 

thus appears that no one knows who is really responsible for what.  The regularity and certainty 

that are the hallmarks of due process are entirely absent from the Military Commission process.   

B. Abeyance Is Not Appropriate With Respect To The Aspect Of Mr. Al Qosi’s 
Petition Challenging His Detention As An “Enemy Combatant.” 

Quite apart from the issues relating to the fairness and lawfulness of the Military 

Commission process, Mr. al Qosi’s Petition (unlike Mr. Hamdan’s) also challenges his detention 

as an enemy combatant and the adequacy of the so-called process he received in the Military’s 

hastily organized “Combatant Status Review Tribunals.”  Under no view of the facts is abeyance 

appropriate with respect to this aspect of Petitioner’s case.  Accordingly, even if abeyance were 

proper with respect to the Military Commission aspect of the case (which it is not), the “enemy 

combatant” portion of the case must go forward. 
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Conclusion 

Wherefore, Petitioner respectfully submits that abeyance pending resolution of appeal in 

the Hamdan matter would be inequitable and inappropriate. 

Respectfully submitted, 
 
IBRAHIM AHMED MAHMOUD AL QOSI 
PETITIONER 
 
By his attorneys, 
 
 /s/ Paul S. Reichler  
Paul S. Reichler, DC Bar No. 185116 
Lawrence H. Martin, DC Bar No. 476639 
Foley Hoag LLP 
1875 K Street, NW 
Suite 800 
Washington, DC 20006 
(202) 223-1200  

Of Counsel: 

Lt. Col. Sharon A. Shaffer 
Capt. Brian M. Thompson 
United States Air Force  
Office of the Chief Defense Counsel 
Office of Military Commissions 
1851 S. Bell Street, Suite 103 
Arlington, Virginia 22202 
(703) 607-1521, ext. 188 

Dated: December 10, 2004 
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