








































UNITED STATES OF AMERICA Government's Response 

To the Defense's Motion to Dismiss v. 
for Lack of Personal Jurisdiction 

MOHAMMED JAWAD 6 March 2008 

1. Timeliness: This response is filed within the timelines established by the 

Military Commission Trial Judiciary Rules of Court. 

2. Relief Sought: The Government respectfully submits that the Defense's motion 

to dismiss ("Def. Mot.,,)l should be denied. 

3. Overview: The Defense's motion betrays its tripartite confusion as to the basis 

for jurisdiction in this case. First, this Military Commission's jurisdiction over Jawad is 

governed by the MCA-not international law. Second, even if international law is 

somehow relevant here, the process already provided to Jawad has more than satisfied it. 

Third, even if Jawad is due even more process than the superabundance he has already 

received, the Defense is wrong to argue that the Military Judge is "incompetent" to 

provide it. For any and all ofthese reasons, the Defense's motion must be denied. 

4. Burden of Proof: Notwithstanding the Defense's confusion to the contrary, 

see Def. Mot. at 3, the Government bears the burden of establishing Jawad's status as an 

alien unlawful enemy combatant by apreponderance ofthe evidence. See, e.g., United 

States v. Khadr, CMCR No. 07-001, at 24-25 (Sept. 24, 2007); United States v. Hamdan, 

1 Although the Defense's motion is captioned "IN THE COURT OF MILTIARY COMMISSION 
REVIEW," see De£. Mot. at I, the Government assumes for purposes of this response that the Defense 
intends to litigate its motion before the Military Judge. 



Ruling on Defense Motion for an Article 5 Status Determination, at 1 (CAPT Allred, 

Dec. 17,2007); Rule for Military Commissions ("RMC") 905(c)(1). 

In Khadr, the CMCR emphatically stated-on three separate occasions-that the 

Government's burden with respect to establishing personal jurisdiction before trial is 

governed by the "preponderance of the evidence" standard. See Khadr, CMCR No. 07­

001, at 24 (citing RMC 905(c)(1), which provides that "the burden of proof on any 

factual issue the resolution of which is necessary to decide a motion shall be by a 

preponderance of the evidence"); id. (citing "the long-standing history of military judges 

in general courts-martial finding jurisdictional facts by a preponderance of the evidence," 

which applies to jurisdictional deterrninations under MCA § 948a(1)(A)(i)); id. at 25 

(holding the Military Commission may "exercise ... jurisdiction where 'unlawful enemy 

combatant' status has been establishl~d by a preponderance of the evidence"). 

Against this unmistakable, thrice-repeated instruction, the Defense implicitly 

attempts to rely upon dicta-which the CMCR itself characterized as nothing more than 

part of the "legal backdrop" for status determinations in military commission 

proceedings-pertaining to RMC 916. See Khadr, CMCR 07-001, at 7. The Defense 

ignores, however, that Rule 916 gov,erns affirmative defenses, which the accused may 

attempt to raise at trial to negate criminal liability on the merits. See RMC 916(a). A 

non-merits, jurisdictional challenge, by contrast, is governed by RMC 905(c), which 

specifically applies the "preponderance" standard "in the case of a motion to dismiss for 

lack ofjurisdiction," RMC 905(c)(2)(B). Moreover, the Rules expressly provide that 

satisfaction of this jurisdictional "pn~ponderance" standard does not obviate the 

Government's separate and subsequent burden at trial to rebut potential affirmative 
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defenses based on the accused's alleged status. See RMC 202(b), note, ,-r 1 (noting the 

"beyond a reasonable doubt" standard applies to affinnative defenses raised at trial). The 

Defense's attempt to conflate those distinct standards (and to front-load the heavier one) 

is directly belied by the Rules, and it finds no support in the CMCR's decision. Thus, 

under any faithful reading of the relevant authorities, the Government's burden upon a 

pretrial challenge to jurisdiction is governed by the "preponderance of the evidence" 

standard. 

5. Facts: 

A. On 17 December 2002, Mohammed Jawad threw a Soviet-manufactured 

hand grenade into a vehicle in which two U.S. Special Forces sergeants and their Afghan 

interpreter were riding. The victims had been driving through the streets of Kabul on a 

humanitarian mission. Jawad was dressed as an Afghan civilian, and he was 

approximately 18 years old at the time.2 

B. Before throwing the grenade through the rear window of the vehicle in 

which the victims were riding, Jawad pennitted other Coalition soldiers (including Turks 

and Gennans) to pass by so that he could target Americans. During his subsequent 

interviews by Afghan and Coalition forces, Jawad admitted that he threw the grenade and 

boasted that, if given the chance, he would do so again. 

C. The two Special Forces soldiers-one of whom almost bled to death-

have endured dozens of surgeries and continue to suffer the effects of their wounds today. 

By contrast, photographs and medical examinations taken and conducted within hours 

2 Jawad has given conflicting accounts of his true age-sometimes claiming to be 19 years old, and 
sometimes claiming to be 17. A bone scan study later determined his age at the time of the attacks to be 
approximately 18 years old. 
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after Jawad's apprehension establish that he suffered no physical injuries before or after 

his capture. 

D. The Special Forces unit appointed its battalion chaplain as a "human rights 

observer" to ensure that U.S. service members respected Jawad's rights at all times. 

E. Jawad is currently detained at the U.S. Naval Station, Guantanamo Bay, 

Cuba. 

6. Law and Argument: 

A. The MeA Provides the Only Applicable Law. 

As the CMCR's decision in Khadr made clear, jurisdiction in this case is 

governed by statute, specifically MCA § 948a(1)(A). Under the MCA and the CMCR's 

decision, the only jurisdictional question is whether Jawad, in fact, is an alien unlawful 

enemy combatant. And on that fundamental question, the Defense is-as it has been­

·1 3S1 ent. 

In Khadr, the CMCR held that charges sworn and referred in accordance with the 

MCA create prima facie jurisdiction for the Military Judge to determine his jurisdiction. 

See Khadr, CMCR No. 07-011, at 21. If the Military Judge determines whether Jawad is 

an alien unlawful enemy combatant under MCA § 948a(1)(A), then Jawad is statutorily 

barred from invoking the Geneva Conventions-including the Geneva Convention 

3 The Government, by contrast, stands ready to provide evidence that is more than sufficient to 
establish personal jurisdiction over Jawad under the MCA. For example, Jawad's Combatant Status 
Review Tribunal ("CSRT") has determined that he is an enemy combatant affiliated with an unlawful 
fighting force, thus satisfying the jurisdictional prerequisites established by MCA § 948a(l )(A)(ii). 
Moreover, even if the CSRT's finding is insufficient to establish jurisdiction, the record in this case will 
provide more than enough evidence for the Military Judge to make an independent determination that 
Jawad is an unlawful enemy combatant under MCA § 948a(l)(A)(i). See Khadr, CMCR No. 07-001, at 24­
25. 
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Relative to the Treatment ofPrisoners of War ("GPW"). See 10 U.S.C. § 948b(g).4 If, 

on the other hand, the Military Judgt: determines that Jawad is not an alien unlawful 

enemy combatant, then this Court has no jurisdiction to do anything at all, including to 

hold a hearing under GPW Article 5. In either the event, the antecedent question-and 

4 A ruling that Jawad is an unlawful enemy combatant would also resolve the Defense's bald assertion 
of so-called "combatant immunity." It is a bedrock principle of intemationallaw that only a person who is 
a lawful combatant can assert combatant immunity as a defense to criminal charges. See, e.g., Ex parte 
Quirin, 317 U.S. 1,34 (1942) (quoting paragraph 351 of the U.S. Army Rules ofLand Warfare: "men and 
bodies of men, who, without being lawful belligerents nevertheless commit hostile acts of any kind are not 
entitled to the privileges of prisoners of war if captured and may be tried by military commission and 
punished by death or lesser punishment"); United States v. Lindh, 212 F. Supp. 2d 541, 554 (E.D. Va. 
2002) (quoting GPW arts. 87,99: "it is gene:rally accepted that [combatant] immunity can be invoked only 
by members of regular or irregular armed forces who fight on behalf of a state and comply with the 
requirements for lawful combatants"); Francis Lieber, General Order No.1 00: Instructions for the 
Government ofthe Armies ofthe United States In the Field~~ 56-57 (Apr. 24, 1863), reprinted in Lieber's 
Code and the Law ofWar 45,56 (Richard Shelly Hartigan ed., 1983) (confining immunity from 
punishment for acts committed during the course of hostilities to those entitled to the status of prisoners of 
war); Francis Lieber, Guerilla Parties Considered with Reference to the Laws and Usages ofWar, 
reprinted in id., at 31, 41 (an unlawful combatant "is, of course, answerable for the commission of those 
acts to which the law of war grants no protection, and by which the soldier forfeits being treated as a 
prisoner of war if captured"); W. Winthrop, Military Law and Precedents, at 783-84 ~ 1220 (reprint 1920) 
(persons "not being within the protection of the laws of war" can be "treated as criminals and outlaws not 
entitled, upon capture to be held as prisoners of war, but liable to be shot, imprisoned or banished"); U.S. 
Army Field Manual 27-10, at 34 ~ 81 ("[P]e:rsons who, without having complied with the conditions 
prescribed by the laws of war for recognition as belligerents ... commit hostile acts about or behind the 
lines of the enemy are not to be treated as prisoners of war and may be tried and sentenced to execution or 
imprisonment."). 

Moreover, it bears noting that the CMCR has suggested in dicta that combatant immunity is an 
affirmative defense. See Khadr, CMCR No. 07-011, at 7; see also Lindh, 212 F. Supp. 2d at 557-58; but 
see RMC 916 (enumerating "defenses" that may be raised at trial before a military commission but 
omitting "combatant immunity"). To the extent that combatant immunity is an affirmative defense, it must 
be properly raised and proved to the commission members at trial-not before it. See, e.g., United States v. 
Hibbard, 58 M.J. 71 (C.A.A.F. 2003); United States v. Davis, 53 M.J. 202, 205 (C.A.A.F. 2000); United 
States v. Brown, 43 MJ. 187, 189 (C.A.A.F. 1995); United States v. Simmelkjaer, 40 C.M.R. 118, 122 
(C.M.A. 1969). And to properly raise an affirmative defense at trial, the Defense will have to do more than 
baldly assert it, as the Defense has here. See, e.g., United States v. Bailey, 444 U.S. 394,415 (1980); 
United States v. Tokash, 282 F.3d 962, 967 (7th Cir. 2002) (requiring a defendant, as a prerequisite to 
submitting an affirmative defense to the jury, to present "'more than a scintilla of evidence' that 
demonstrates that he can satisfy the legal requirements for asserting the proposed defense"); United States 
v. Caban, 173 F.3d 89, 95 (2d Cir. 1999) (same); United States v. Posada-Rios, 158 F.3d 832,873 (5th Cir. 
1998) (same); United States v. Montgomery, 772 F.2d 733,736 (11 th Cir. 1985) ("[l]n order to have [an 
affirmative] defense submitted to a jury, a defendant must first produce or proffer evidence sufficient to 
prove the essential elements of the defense."); see also Lindh, 212 F. Supp. 2d at 557-58 & n.36 (noting 
that a defendant bears the threshold burden of demonstrating that he is entitled to a lawful combatant 
immunity defense). 
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the only one properly before the Military Judge-is whether Jawad is an alien unlawful 

enemy combatant under the MCA. See Khadr, CMCR No. 07-011, at 21. 

Against this ineluctable conclusion, the Defense attempts to distinguish the 

CMCR's Khadr decision by claiming that it does not apply to a "presumed lawful 

combatant." Def. Mot. at 2. The Khadr court made very clear, however, that prima facie 

jurisdiction exists where the charge sheet exhibits ''facial compliance . .. with all of the 

pre-referral criteria contained in the Rules for Military Commissions." Khadr, CMCR 

No. 07-011, at 21 (emphasis added). The Defense does not dispute that Jawad's charge 

sheet exhibits "facial compliance" with the RMCs,s and it therefore effectively concedes 

that this case is governed by Khadr. The Defense's bald assertion of "combatant 

immunity" (see footnote 4, supra}-made five months after charges were sworn6 in this 

case and more than one month after the Convening Authority referred them for trial 

before this Military Commission-d.oes not change the undeniable fact that the 

Government facially complied with the MCA when charges were sworn in October 2007 

and referred in January 2008. 

Instead of addressing the MCA's statutory prerequisites for jurisdiction, the 

Defense invokes (albeit only vaguely) the protections afforded to prisoners of war 

5 Nor could the Defense dispute that Ja.wad's charge sheet exhibits such facial compliance. The 
charge sheet in this case-like the one in Khadr-documents each of the relevant steps necessary to 
establish jurisdiction. See Khadr, CMCR No. 07-011, at 21. The CMCR's "facial compliance" standard 
would preclude the swearing or referral of charges against, for example, a "lawful enemy combatant." But 
absent such a misstep or other defect on the face of the charge sheet (as opposed to the face of Jawad's 
motion), prima facie jurisdiction exists here (as it did in Khadr). 

6 Charges are "sworn" in military commissions-they are not "preferred." Compare Rule for Military 
Commissions 202(c), with Rules for Courts··Martia1202(c)(2) & 307. The Defense's confused and 
repeated use of the latter term, see Def. Mot. at 2-3, further underscores its misunderstanding of the basis 
for jurisdiction before military commissions. 
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("paWs") under GPW. The Defens1e, however, offers nothing-in the fonn of either 

legal citation or factual argument-to justify the applicability of Article 5 in this case. 

In relevant part, Article 5 provides that: 

Should any doubt arise as to whether persons, having committed a 
belligerent act and having fallen into the hands ofthe enemy, belong to 
any of the categories enumerated in Article 4, such persons shall enjoy the 
protection of the present Convention until such time as their status has 
been detennined by a competent tribunal. 

6 U.S.T. 3316, 3324. The Defense, however, has not even asserted which of the 

categories enumerated in Article 4 allegedly apply to Jawad, much less done anything to 

substantiate that applicability. While the "any doubt" standard may not be a high one, it 

surely requires more than block-quoting the Convention. See Def. Mot. at 4. An ipse 

dixit "argument" is not an argument at all. Cf United States v. Lindh, 212 F. Supp. 2d 

541,557-58 (E.D. Va. 2002) ("[I]t is: [the accused] who bears the burden of establishing 

the affinnative defense that he is entitled to lawful combatant immunity. . .. On this 

point, [the accused] has not carried his burden; indeed, he has made no persuasive 

showing at all on this point."); Kane v. Gonzales, 236 Fed. Appx. 178, 179 n.1 (6th Cif. 

2006) (court need not consider petitioner's "ipse dixit" invocation of the Convention 

Against Torture).7 

7 Just as GPW is inapplicable here, so ltoo is the Additional Protocol I to the Geneva Conventions. 
The United States refused to ratify Additional Protocol I because it would have extended the protections of 
the Geneva Conventions to certain terrorists and associated unlawful combatants who flout its strictures. 
As President Reagan explained: 

We must not, and need not, give recognition and protection to terrorist groups as the price 
for progress in humanitarian law. ... The repudiation of Protocol I is one additional 
step, at the ideological level so important to terrorist organizations, to deny these groups 
legitimacy as international actors. 

President Ronald Reagan, Letter ofTransmittal to the Senate ofProtocol II additional to the Geneva 
Conventions of 12 August 1949, concluded at Geneva on June 10, 1977 (Jan. 29, 1987). It would be the 
height of irony if Jawad could circumvent the statutory scheme that the United States has created to govern 
claims by accused terrorists by invoking a treaty provision that the United States has emphatically rejected. 
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B.	 Even if Jawad is Entitled to an Article 5 Hearing, the CSRT Already 
Provided It. 

As explained above, jurisdiction in this case is governed by the MCA-not 

international law. Assuming arguendo, however, that the Defense's blanket invocation 

of "POW status" is sufficient to require an Article 5 hearing, Jawad's CSRT has already 

provided one. See Def. Mot. Encl. 2 (Jawad's CSRT record). 

The CSRT was patterned after the "competent tribunal" described in Article 5 and 

Army Regulation 190-8 (cited favorably in Hamdi v. Rumsfeld, 542 U.S. 507, 538 (2004) 

(plurality opinion)), but the CSRT provides even more process than the Geneva 

Conventions require. In Senator Lindsey Graham's words, CSRTs are "Geneva 

Convention article 5 tribunals on steroids." 151 Congo Rec. S12,754 (daily ed. Nov. 14, 

2005). Indeed, in the wake of the Supreme Court's decision in Hamdan, Senator Graham 

discussed the bipartisan consensus behind the CSRT and its satisfaction of Article 5: 

SEN. GRAHAM: Okay, now, so we have a CSRT procedure that Senator 
Levin and myself and others worked on that deals with determining enemy 
combatant status. That is a noncriminal procedure that is designed to 
comply with ... Article 5 of the Geneva Convention, a competent 
tribunal. Does everyone at the panel believe that the CSRT procedures 
..., as constituted, meet[] thl:: test of what the Geneva Convention had in 
mind in determining status? 

GEN. ROMIG: Yes, sir.
 

GEN. BLACK: Yes, sir.
 

SEN. GRAHAM: Affirmative response from all the witnesses.
 

Not only does it meet the test; I'm quite proud of it. Now, because of
 
people like yourselves, it's gotten better over time.... Now, we did 
something unprecedented, the Detainee Treatment Act. Not only did we 
put in place the CSRT ... procedure that would comply with Geneva 
Convention status determination/competent tribunal standards; we also 
allowed civilian review of those decisions for the first time. 

Do all of you agree that has strengthened the procedures? 
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GEN. ROMIG: Absolutely. 

SEN. GRAHAM: Affinnative response from all concerned. 

Hearings Before the Senate Committee on Anned Services, Military Commissions in 

Light ofthe Supreme Court Decision in Hamdan v. Rumsfeld, S. Hrg. 109-881, at 62-63 

(July 13, 2006); see also 152 Congo Rec. S10,267 (Sept. 27,2006) (statement of Sen. 

Graham) ("I am of the opinion that the Combat Status Review Tribunal ... is fully 

compliant with article 5 of the Geneva Conventions."). During the floor debate on the 

MCA, Senator Kyl echoed the point: 

The CSRT process is modeled on and closely tracks the Article 5 hearings 
conducted under the Geneva Conventions. ... [U]nder the Geneva 
Conventions, Article 5 hearings are given to detainees only when there is 
substantial doubt as to their status. In all American wars, only a small 
percentage ofdetainees have ever been given Article 5 hearings. Yet at 
Guantanamo, we have given a CSRT hearing to every detainee who has 
been brought there. And finally, it bears emphasis that the CSRT gives 
unlawful enemy combatants even more procedural protections than the 
Geneva Conventions' Article 5 hearing givers] to lawful enemy 
combatants. 

[d. at S10,268 (emphasis added); see also 151 Congo Rec. S12,652, S12,656 (daily ed. 

Nov. 10,2005) (statement of Sen. Graham) ("[W]e have created an enemy combat status 

review that goes well beyond the Geneva Conventions requirements to detain someone as 

an enemy combatant."); id. at S12,753 (The protections afforded by the CSRT process 

"gol] well beyond the Geneva Convl~ntion"). 

An evaluation of the CSRT proceedings reveals just how robust they are. At a 

CSRT hearing, a detainee is entitled to call reasonably available witnesses, to question 

other witnesses, to testify or otherwise address the tribunal, and not to testify ifhe so 

chose. A detainee is additionally entitled to a decision, by the preponderance of the 
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evidence, by commissioned officers sworn to execute their duties impartially, and to 

review by the Staff Judge Advocate for legal sufficiency. See Memorandum from 

Gordon England, Secretary of the Navy, Regarding the Implementation of CSRT 

Procedures for Enemy Combatants Detained at Guantanamo (July 29,2004), available at 

www.defenselink.mil/news/Ju12004/d20040730comb.pdf.8 In addition, unlike an Article 

5 or Army Regulation 190-8 tribunal, the CSRT guarantees Jawad the right to have a 

personal representative for assistance in preparing his case, the right to receive an 

unclassified summary of the evidenc'e before the hearing, and the right to introduce 

relevant documentary evidence. Finally, and far in excess of the protections enjoyed by 

anyone in the history of warfare, Jawad is entitled to the robust review of his CSRT 

determination in federal court. See Bismullah v. Gates, 501 F.3d 178, reh 'g denied, 503 

F.3d 137 (D.C. Cir. 2007), reh 'g en bane denied, --- F.3d ---,2008 WL 269001 (D.C. Cir. 

Feb. 1,2008). 

The Defense cannot-and, indeed, has not even attempted to--dispute that the 

CSRT process satisfies Article 5, ev(m assuming Jawad is entitled to its protections. 

C.	 Even if the CSRT Does Not Satisfy Article 5, the Military Judge 
Himself Unquestiomlbly Does. 

The Defense's suggestion that Jawad is entitled to additional procedural 

protections, over and above the unprecedented ones he has already received, is untenable. 

But even if it were true that Article 5 requires something more than a CSRT, the Military 

Judge himself may provide it. 

8 After Jawad's CSRT, the Department of Defense amended the CSRT regulations. See Memorandum 
from Gordon England, Secretary of the Navy, Regarding the Implementation ofCSRT Procedures for 
Enemy Combatants Detained at Guantanamo (July 14, 2006), available at 
www.defenselink.mil/news/Aug2006/d20060809CSRTProcedures.pdf. 
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As noted above, the CMCR has emphasized that a military judge could satisfy 

international law-to the extent it applies at all and is not already satisfied-by 

entertaining a claim of POW status during a pretrial motion session. See Khadr, CMCR 

No. 07-011, at 25 & n.38. The court concluded that by doing so, the military judge could 

satisfy Additional Protocol I to the Geneva Conventions, see id. at n.38, which provides 

even more protections than the United States is obligated to provide. See supra note 7. It 

follows a fortiori that a military judge could satisfy Article 5 by entertaining a POW 

challenge at a pretrial motion session. 

The CMCR's decision accords with the history of Article 5. The GPW's drafters 

viewed a tribunal established to determine criminal sanctions for enemy combatants as 

the gold standard for "competent tribunals." Indeed, the Conventions' drafters 

considered requiring that status be determined under Article 5 by the same "military 

tribunal" qualified to mete out criminal punishment for war crimes. See International 

Committee of the Red Cross, III Commentaries on the Geneva Conventions at 77 (1. 

Pictet, gen. ed. 1960). Negotiators ultimately decided to adopt the more flexible term 

"competent tribunal," but harbored no doubt that a military commission convened for 

imposing criminal sanctions would meet that standard. See id. 

Consideration of the policy underlying Article 5 makes this proposition even 

clearer. The phrase "competent tribunal" was designed to take important status decisions 

out of the hands of an officer in the field of battle, "often of subordinate rank," and to 

invest those determinations in a tribunal with specified procedures and controlled by an 

officer of higher rank. See ICRC, III Commentaries, at 77. A military judge presiding 

over a military commission certainly satisfies that standard. Under the MCA, the 
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presiding military judge must be a commissioned officer of the armed forces, a lawyer 

admitted to the bar of a Federal court or highest court of a state, and certified "as a 

military judge in general courts-martial by the Judge Advocate General of the armed 

force of which such military judge is a member." See 10 U.S.C. § 948j(b). The Rules for 

Military Commissions further requir1e that the judge have at least two years' experience 

as a judge for general courts martial, see RMC 503(b)(1), and the military judge is 

statutorily protected from adverse personnel action due to his performance as a military 

judge, see 10 U.S.C. § 948j(f). 

Accordingly, even if Jawad were entitled to an Article 5 hearing-which he is 

not-and even if it were true that Article 5 requires something more than a CSRT­

which, again, it is not-the Military Judge would still be "competent" to adjudicate 

Jawad's POW status claim. The Defense offers no credible argument to the contrary. 

Therefore, the motion must be denied. 

7. Oral Argument: The Government does not believe oral argument is 

necessary to deny the Defense's motion. To the extent the Defense has requested oral 

argument, however, the Government will be prepared to present its case to the Military 

Judge. 

8. Witnesses: The Government does not believe that witness testimony is 

necessary to deny the Defense's motion. To the extent, however, that this Court decides 

to hear evidence on this motion, the Government respectfully requests the opportunity to 

call witnesses. 

9. Conference: Not applicabk 

10. Additional Information: None. 
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Respectfully submitted, 

~70~
 
DARREL J. VANDEVELD 
LTC, JA, USAR 
Lead Prosecutor/"/H~L 
ISAAC SPRAGG .0 
CPT, JA, USA / 
Assistant Prosecutor 
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UNITED STATES OF AMERICA  

 
 

v.  
 

Mohammed Jawad   

 
 

D001 Defense reply to Government Response 
to Defense Motion to Dismiss  

for Lack of Personal Jurisdiction  
 

August 8, 2008  
 

 
 
1. Timeliness:     This reply is timely. The Government Response was received on 8 Aug 

08. 

Reply to Government Paragraphs by number 

3.  Overview:    The government, in recycling old briefs and old insults has betrayed their own 

tripartite confusion about the basis of D001 and the applicable law.   

First, the suggestion that international law is irrelevant is laughable.  The opinion of the 

CMCR in United States v. Khadr could not reflect a clearer attention to international law in 

evaluating the jurisdictional provisions of the MCA.  The CMCR’s opinion cites and invokes 

international law explicitly in fully a third of the footnotes in the opinion—including footnotes 4, 

5, 6, 7, 8, 9, 23, 24, 27, and 38 and in the text accompanying all of those notes.  The court finds it 

relevant that “The United States is a signatory nation to all four Geneva Conventions . . . .  The 

Geneva Conventions stand preeminent among the major treaties on the law of war.”  Khadr, at 4, 

n. 4.  Nearing the close of its opinion in Khadr, the CMCR states, “This interpretation is 

consistent with the requirements of both the M.C.A. and with international law.  See Murray v. 

Scooner Charming Betsy, 6 U.S. (2 Cranch) 64, 118 (1804) (acts of Congress will generally be 

constructed in a manner so as not to violate international law, as we presume that Congress seeks 

to comply with international law when legislating).” Id. at 25.  In selecting the final words with 

which to close the first decision ever to be reached by that court, the CMCR chose to say, 

“Following the M.C.A. procedures, as we interpret them here, would allow an accused to assert a 



claim of POW (i.e., lawful combatant) status at a pretrial motion session before the military 

judge.  This pretrial determination of status would be fully in accord with Article 45(2) of 

Protocol I.”  Id. at 25, n. 38.   Not only the CMCR, but the United States Congress and the 

Supreme Court have emphasized the enduring importance of the Geneva Conventions and their 

application in the current context.  By stating that military commissions are “regularly 

constituted courts” 10 U.S.C. § 948b(f),  Congress specifically invoked the language of the 

Geneva Conventions, which the Supreme Court has determined apply to detainees at 

Guantanamo.1   

Second, the Government misstates the issue: the question is not “how much process” is 

due but, rather, whether he has received the specific type of review required prior to the 

commission asserting jurisdiction.  As the defense has argued (see further, below), Mr. Jawad is 

a presumed lawful combatant as a matter of law.  The government’s invocation of the CSRT as 

an example of due process is bizarre.  Mr. Jawad’s CSRT considered completely unreliable 

hearsay testimony including a demonstrably false confession, failed to call any witnesses, 

received no evidence in mitigation or extenuation, and did not even bother to ask whether Mr. 

Jawad constituted a current threat to the United States or its allies.  In fact, the CSRT recognized 

that he might not actually be guilty of the offense of which he is charged, but found him to be an 

enemy combatant nonetheless.  The suggestion that Mr. Jawad has received a “superabundance” 

of due process beggars belief.   

Third, the defense has not suggested that the commission is incompetent to provide due 

process, but has demonstrated with unimpeachable authority that the military commission cannot 

                                                 
1 The M.C.A. at 10 U.S.C. § 948b(f) does say that “alien unlawful enemy combatants subject to trial by military 
commission” may not “invoke the Geneva Conventions as a source of rights.” However, this provision does not 
apply to Mr. Jawad, who has not determined to be an “unlawful enemy combatant.” This provision is also clearly 
illegal. 
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sit as an Article 5 tribunal and has no personal jurisdiction now.  The commission is quite 

capable of providing due process and will be providing due process by considering this motion 

and dismissing the charge. 

4. Facts: 

i. The illegal bone scan, conducted in October 2003, indicated that Mr. Jawad was about 

18, confirming that he was about 17 when he was arrested.  There is not a shred of evidence 

tending to suggest that Mr. Jawad was over 18 when he was arrested.  As the State Department 

has acknowledged to the United Nations, Mr. Jawad was a minor. 

iii. The government says they disagree, but they actually agree.  

 

5. Law and Argument – Reply to Specific Government paragraphs and footnotes: 

Footnote 3. The Government seems to be asserting that the CSRT’s finding that Mr. Jawad was 

an enemy combatant establishes jurisdiction, a position rejected by the commission in both 

Hamdan and Khadr and affirmed by the CMCR. 

Footnote 4.  Mr. Jawad has never made any assertion of combatant immunity, as the defense has 

repeatedly stated.   The defense has simply stated that under the applicable law, he is entitled to 

be treated as a lawful combatant (not triable by military commission) until otherwise determined 

by competent tribunal, which has not yet occurred.  

Footnote 6.  The government’s quibbling over semantics is not only unseemly, but wrong.  The 

government asserts that the defense’s occasional use of the term “preferred” in its motion  

“underscores its misunderstanding of the basis for jurisdiction before military commissions. . .  

Charges are ‘sworn’ in military commissions, they are not ‘preferred,’” To the contrary, the 

defense use of this term reflects the fact that the defense has actually read the Rules for Military 

Commissions in their entirety and understands that the words are used interchangeably in the 

R.M.C..  “Preferred” is used three times in the R.M.C.s, (R.M.C. 307(c)(7), 603(a), 603(d), and 
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once in the Discussion to rule 801(d).  The word “preferral” is used in R.M.C. 905(b).  Notably, 

R.M.C. 307, entitled “Swearing of Charges” uses the term “preferred” in place of the term 

“sworn.”  R.M.C. 307(c)(7) states, “Multiple Offenses.  Charges and specifications alleging all 

known offenses by an accused may be preferred at the same time.” (emphasis added).  And, 

R.M.C. 905(b) relating to pretrial motions that must be raised before trial includes “[d]efenses or 

objections based on defects (other than for jurisdictional defects) in the preferral, forwarding, 

investigation, or referral of charges.” Once again, the government’s efforts to be clever have 

failed. 

 

5A. The Government has badly misstated the issue.  The question—and this is crucial—is not 

whether Mr. Jawad is an alien unlawful enemy combatant, but, rather, whether he was presumed, 

by binding law, a lawful combatant, excluded from military commission jurisdiction, when the 

charges against him were sworn and military commission jurisdiction purportedly attached.  We 

come here to the fundamental distinction between the issue now before this commission—a 

jurisdictional defect in the charges preferred (or, if you prefer, sworn)—and the issue considered 

and decided by the CMCR in Khadr.  The defense here brings before this commission a motion 

to dismiss for a jurisdictional defect in the swearing of charges.  The jurisdictional defect 

rendered the swearing of charges against Mr. Jawad invalid—barred by statute; and the charges 

preferred are therefore jurisdictionally defective.  No such defect in the sworn charges was ever 

raised by the parties or considered or ruled upon by the CMCR in Khadr.  Rather, the CMCR in 

the Khadr case, entertained a motion which left the validity of the charged preferred 

unchallenged.  The CMCR, accordingly, very appropriately considered the requirements for 

valid referral when the Government has complied “with all of the pre-referral criteria contained 

in the RMC.”  Khadr, at 21.   

 Contrary to the Government’s erroneous assertion that “the defense does not dispute that 

Mr. Jawad’s charge sheet exhibits ‘facial compliance’ with the RMCs,” the defense does dispute 

precisely that.  Mr. Jawad was, as a matter of binding law, a lawful combatant at the time that the 

charges were sworn against him.  The Government itself states, in footnote 5 of its Response, 

that “The CMCR’s ‘facial compliance’ standard would preclude the swearing or referral of 

charges against, for example, a ‘lawful combatant.’” Gov. Mot. at 3, n. 5.  That is exactly what 

happened.  And, as the Government states, such a “misstep or other defect on the face of the 
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charge sheet” does indeed invalidate the charges sworn.  Id.  The CMCR in Khadr indicated that 

sworn charges together with the legal advisor’s pretrial advice is a sufficient basis for referral of 

charges.  Khadr, at 21.  Here, the charges sworn were invalid for the very reason the Government 

offers as exemplary of a jurisdictional defect in the sworn charges.  The CMCR requires valid 

charges, in combination with the “other pre-referral criteria.”  The Khadr court did not address 

the problem, not raised in the case then before it, of jurisdictionally defective swearing of 

charges. 

 The CMCR, in Khadr, instructed that this commission must exercise its jurisdiction to 

determine its own jurisdiction.  It is called upon now to do so.  In so doing, this Commission will 

decide a question not addressed previously by the CMCR or another military commission: the 

effect on its jurisdiction of a jurisdictional defect in the charges sworn. 

 This Commission must now apply the law to the facts to determine its jurisdiction, as 

mandated by law and articulated by the CMCR.  The law, as delineated in the defense’s motion 

to dismiss, is that a combatant detained by enemy forces is legally presumed to be a lawful 

combatant unless and until a contrary determination is made by an article 5 competent tribunal, 

composed of more than one person.  See D001, at 6.  The fact is that no such article 5 competent 

tribunal had made a finding rebutting the presumptive lawful combatant status of Mr. Jawad at 

the time the charges against him were sworn.  He was, therefore, in the eyes of the law, under 

bedrock treaty and customary international law and as incorporated and applied in the MCA,  a 

lawful combatant. D001 is a motion to dismiss for lack of personal jurisdiction due to a 

fundamental jurisdictional defect in the swearing of charges.  This Commission, in applying the 

law to the facts, is bound to grant the relief requested.2 

 

CONCLUSION 

 The government has simply recycled its old response to D001, with some very minor word 

changes, seemingly without even reading the amended D001 or any of the relevant precedents 

and authorities.  The response is not responsive to the arguments actually set forth in D001 and is 

completely devoid of merit.  Although this is disappointing, it is not surprising, After all, what 

could the government say?   They have neither the facts nor the law on their side, so their only 

                                                 
2 To be perfectly clear, the present motion is in no way the assertion of an affirmative defense.  Quite the reverse, no 
affirmative defense is in order, because the Commission has no jurisdiction over the accused in the present case.   

 5



 6

strategy is to try to confuse, mislead and obfuscate.  Don’t be fooled. 

 

6.  Request for Immediate Public Release:  The defense requests immediate public release of 

this and all motions filed by the defense and the government responses thereto.   

 

     Respectfully submitted, 

 
 
     //signed//      

By: DAVID J. R. FRAKT, Major, USAFR 
Defense Counsel 
Office of the Chief Defense Counsel 
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