




































































 
 

UNITED STATES OF AMERICA  
 

v.  
 

Mohammed Jawad   

 
 

Government’s Response to Defense 
Supplement 2 to D-007  

Motion to Dismiss  
July 22, 2008  

 

 

1. Timeliness:  Inasmuch as the original motion was filed in a timely manner, the 

undersigned notes no irregularities in the Military Judge receiving this supplement.   

2.  Relief:  The Government respectfully requests that this motion to dismiss be denied. 

3.  Overview:   As this is a mere supplement arguing for consideration of “persuasive” 

authority, the Government will ask the Commission to consider assertions and arguments 

made in a previous response to D-007.   

4.  Law and Argument: 

Initially in his supplement (paragraph 3a), Mr. Jawad outlines a burden of proof 

argument as it relates to the Hamdan ruling.  The ruling in Hamdan sheds no new light on 

any burden of proof issues as they may exist in this case.  As noted by the Government in 

the earlier response, it has the jurisdictional burden of proof.  See previous Government 

response paragraph 4. 

Secondly, the defense notes an ongoing assertion that Mr. Jawad’s actions, as an 

unlawful combatant, do not constitute a traditional violation of the law of armed conflict 

and therefore this Commission does not have jurisdiction over his offenses.  As noted in 

the supplement, the defense reiterates the argument that throwing a hand grenade by an 

unlawful combatant1 is not a violation of the law of war simply by virtue of the fact that 

the actor does not have combatant immunity.2  The Hamdan ruling offers no epiphany on 

the resolution of the ongoing jurisdictional issue raised by the defense in this case.   

The previous arguments articulated by the Government support the finding that 

when an unlawful combatant throws a hand grenade, that results in horrific injuries by 
                                                 
1 Mr. Jawad, in his supplement, does not contest that on the day of his actions, he was wearing civilian 
clothes, under no responsible command and carrying his Soviet made weapons in a concealed manner. 
2Assuming arguendo the defense maintains its past posture on combat immunity, it appears unlikely the 
defense will argue Mr. Jawad was entitled to said combatant immunity. See FN1 D-007 Supplement.   



United States military personnel,  he is in violation of the law of war and furthermore that 

jurisdiction properly lies with this Commission.  See previous Government Response to 

D-0007.  The recent ruling in Hamdan, and any insight gleaned from therein, in no way 

mandates a dismissal of the charges in this case.   

4.  Oral Argument:  The Government rests on the record.  Should the Commission 

desire argument, the Government will supplement this filing with argument. 

5.  Witness and Evidence:  The record contains all witnesses and evidence necessary for 

this issue to be decided by the Commissions. 

6.   Certificate of Conference.  Not applicable. 

 

Respectfully Submitted, 

 
//signed// 
By: John Ellington, CDR, JAGC, USN 
 
//signed// 
And:  Darrel Vandeveld 
Lieutenant Colonel 
United States Army 
 
On behalf of the Government 
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