
































































































 
 

UNITED STATES OF AMERICA  
 

v.  
 

Mohammed Jawad   

 
D-010 

Reply to Government Response to 
Supplemental Defense Motion To Compel 
Discovery Pursuant to RMC 701(l)  and 

905(b)(4) and Request For Other 
Appropriate Relief 

AND MOTION FOR SANCTIONS 
 

August 11, 2008  
 
1. Timeliness:  The defense motion was filed 14 July 08. The government response was 

filed 8 August 08. The government falsely claimed in their motion that their response was 

timely,  although it is actually 19 days late.  No request for an extension was filed. The 

government not only fails to respond to discovery requests in a timely fashion, but they 

can’t even be bothered to comply with commission rules on responding to motions.1  The 

defense reply, in contrast, is timely.  

 

2. Relief Requested:  

a. Pursuant to R.M.C. 701(l) and R.M.C. 905(b)(4) the defense seeks dismissal of the 

charges. 

b.  In the alternative, the defense requests an order compelling discovery; or 

c.  Abatement of the proceedings; and, 

d. The defense requests a standing order (or preferably a change to the MCTJRC) that 

would require the government to respond, in writing, to all defense discovery requests 

within seven calendar days, absent leave of the commission for good cause shown or the 

consent of the defense for a longer period.   

e. Attribution of all delay since 29 April 08 to the government for speedy trial purposes. 

f. Appropriate sanctions against the government. 

 
Reply to specific paragraphs in the Government Response: 
 

                                                 
1 The defense notes that this filing is signed by Lt Col Douglas Stevenson, Prosecutor. The defense has not 
been provided any notification that Lt Col Stevenson has been detailed to this case.   



3.  Overview:  The government’s claim that “There is no basis for the defense’s claim 

that the government has refused or otherwise failed to comply with the defense’s multiple 

and continuing requests” is surely one of the biggest whoppers to be issued from a 

government legendary for the audacity of its prevarications.   It is hard to imagine how 

the government can even keep a straight face when they state they have “complied with 

every aspect of the pertinent rules.”  The government’s interpretations of their discovery 

obligations are inconsistent with the right of the accused to a fair trial and indicative of 

the complete and utter disdain of the government for the rule of law. 

 

4. Facts:  

ACTUAL FACTS: The defense submitted a standard discovery request on 29 Apr 2008, 

the same day that current lead defense counsel was detailed to the case. The defense 

asked for a prompt response. Trial counsel responded the same day that he would do so.  

After the first hearing on 7 May 08, Judge Brownback held an 802 session on 8 May.  

During this session, lead defense counsel informed the Judge that the defense had not 

received a response to the discovery request as promised.  Trial counsel responded that he 

had provided “all the discovery” to the prior defense counsel.  The defense informed 

Judge Brownback that it didn’t seem like the defense had everything.  Judge Brownback 

then directed the trial counsel to provide an index of what had been provided to prior 

counsel so the defense could ascertain if everything was still together. Trial counsel then 

offered to provide a complete duplicate set of discovery instead.  Judge Brownback 

concurred and ordered that he do so.  The trial counsel did then send a large batch of 

discovery to the defense.  This discovery material was not organized or indexed in any 

meaningful way that was apparent to the defense.  After reviewing the material and 

attempting to place the discovery in some kind of logical order, a lengthy and time-

consuming process, the defense concluded that the materials provided were not 

responsive to the vast majority of the specific line items in the discovery request.  

Furthermore, the defense has recently learned that certain key documents in the 

possession of the government, including sworn statements from the first Americans to 

interrogate Mr. Jawad in U.S. custody, and records pertaining to another suspect in the 

grenade attack, which the government acknowledges should have been provided to the 
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defense, were not, either through oversight or neglect.  Throughout the summer, the 

defense has repeatedly renewed its request for a response to the initial discovery request, 

providing several reminders to trial counsel of the number of days that had elapsed since 

the request was sent.  Each and every reminder has been disregarded.  As of the date of 

this filing, 104 days have passed without a response. The government has now offered an 

explanation for its unfathomable behavior. They now claim that there is no requirement 

to do so, and that “if the defense is stating (or implying) that the Government has an 

obligation under applicable rules of discovery to respond to their written discovery 

requests with a written discovery response, they are wrong.”     

 

As the defense became aware of specific items of evidence that were of particular 

relevance and in the possession of, or obtainable by, the government, the defense 

submitted supplemental discovery requests.   Many of these were previously submitted as 

Attachments 2-5 of D-010 and Attachments 2-4 of the Supplement to D-010.  Several 

more have been filed since.  Only a small fraction of the requested information has been 

provided and many of the requests have seemingly been ignored completely.   

 

Reply to specific paragraphs in the Government Response, continued: 
   

a.  The government has not turned over all information about the frequent flyer program. 

The discovery provided, consisting primarily of prison logs, is haphazard and incomplete, 

and includes no information about several detainees known to have been subjected to the 

frequent flyer program through other sources. The defense has not been provided a single 

document purporting to provide the authority for the frequent flyer program, any legal 

review of the program, any document ordering that any individual detainee be subjected 

to the program, any complaints about the program, or any documentation about the 

origins of the program.  It is simply impossible to believe that dozens of detainees were 

subjected to a formalized program and there is no paper trail other than a few entries in 

the log books or DIMS showing that detainees were moved around.   Either all 

documents relating to this program were intentionally destroyed, or the government 

simply hasn’t looked hard enough. 
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b.  Both the Church Report and Schmidt-Furlow report contain highly relevant 

information about the frequent flyer program and sleep deprivation.  The government’s 

refusal to turn over these documents to the defense is nothing less than obstruction of 

justice.  These documents are in the possession of the prosecution.  On information and 

belief, the prosecution has entered into so-called “gentlemen’s agreements” with various 

government agencies under which the prosecution is allowed to have all manner of 

classified documents so long as they promise not to provide them to the defense.  These 

agreements are more properly called “conspiracy to obstruct justice.”  There is no lawful 

basis for such agreements.  The government is blatantly and intentionally violating their 

obligation to provide exculpatory evidence, and is in clear violation of discovery rules 

which require that neither party “unreasonably impede” the other party’s access to 

evidence.  The prosecution claims the government has requested permission from the 

Secretary of Defense and that he must personally approve the release of these reports, 

which he has apparently not done. This proves that the conspiracy to withhold 

exculpatory information about detainee abuse extends to the highest levels of 

government.  The government must be forced to explain itself on the record. 

 

c.  The defense concedes that its request for “any documents potentially relevant to the 

exercise of unlawful influence by the Legal Advisor” is broad, but it is not overly broad. 

The Chief Prosecutor is in a position to know what documents he has that are relevant to 

this request, such as internal complaints, investigation reports and other documents which 

have not been released to the defense.  The defense would point out that many 

prosecutors have resigned from OMC-P, including the former Chief Prosecutor, citing 

unlawful influence and ethical breaches.  There must be some records pertaining to these 

resignations.  The defense does not believe the government has provided all pertinent 

documents.  Requests for specific pertinent documents, such as the e-mails from CAPT 

McCarthy to COL Morris on June 18 and June 20 have been denied. 
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d.  A chart was provided.  Brig Gen Hartmann’s declaration, submitted by the 

government, indicates that there are several versions of the chart.  Only the 1 Nov 07 

version has been provided.  The evolution of the chart is highly relevant. 

 

e.  CAPT McCarthy indicated in his sworn deposition that he e-mailed COL Morris with 

some kind of warning about Brig Gen Hartmann’s testimony on 18 June and later 

indicated that there was another relevant e-mail sent 20 June.  The defense has previously 

provided a detailed justification for this request.  CAPT McCarthy is not a member of  

OMC-P and therefore there is no “deliberative process” privilege.  The government is 

simply fabricating justifications in their desperation to avoid providing this e-mail to the 

defense.  The fervor of their desire to withhold these e-mails is in itself strong evidence 

of the relevance of these e-mails.  Importantly, the government does not say that they 

have reviewed the e-mail and that it is not relevant. Rather, they attempt to put the burden 

on the defense to prove the contents of a document to which we have been denied access.  

The defense requests that the trial counsel be ordered to review the e-mails in question, 

and then inform the commission if he has a good faith belief that they are not pertinent or 

that some privilege applies.  If trial counsel is willing to make such a claim on the record, 

the defense requests that the commission conduct an in camera inspection of the e-mails 

and determine their relevance. 

 

f.  The government’s apparent basis for claiming that Mr. Jawad is an “unlawful enemy 

combatant” is his alleged association with HIG. Indeed, his alleged association with this 

group appears to be the primary basis for the CSRT’s designation of Mr. Jawad as an 

enemy combatant.  The CSRT’s conclusion appears to be based on inaccurate 

information provided by the government about HIG.  If the government intends to make 

HIG an issue at the trial, then they are obligated to provide records about HIG in the 

government’s possession.    
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5.  Law and Argument 

The commission has already had to intercede more than once in response to unreasonable 

and dilatory prosecution discovery tactics.2  Over a dozen supplemental discovery 

requests for specific relevant items have gone unanswered. Over 100 days have passed 

without a written response to the defense discovery request.  The government now says 

that “when a trial date is set by the Commission, the government will respond to the 

defense’s initial request.”  This completely unacceptable response is a classic example of 

putting the cart before the horse.  The Commission should steadfastly refuse to set a trial 

date until the government meets its discovery obligations.  Without a detailed, line-by-

line response to all of the defense discovery requests, the defense simply cannot begin to 

prepare for trial.  It is impossible for the defense to estimate the amount of time necessary 

to prepare without knowing what evidence does and doesn’t exist, the names and contact 

information of potential witnesses, and other standard routine information requested.  If 

the government’s response to various items within the requests is a refusal to provide the 

requested information, as they have already done repeatedly on many items the defense 

has requested, then additional motions to compel will be necessary before a trial date can 

even be contemplated.    

 

The government’s willful refusal to comply with their discovery obligations has 

effectively denied the accused the right to a speedy trial.  The commission should 

attribute all delay from the time of the initial request (29 April 08) until the time of the 

response to the government.  The government is solely responsible for the fact that the 

defense is unprepared to go to trial.  Their eleventh hour and woefully inadequate excuse 

that they are “proceeding with all due diligence”, but that “the process often takes longer 

than the government would like” underscores the fact that the charges were rushed to 

swearing and referral before the government had fully prepared the case, and that they 

hadn’t done their “due diligence” prior to swearing, exactly as former Chief Prosecutor 

Col Morris Davis testified.  In this regard, it is worth noting that the CITF determined 

that Mr. Jawad was a “prime candidate” for a military tribunal in May 2004.  The 

                                                 
2 E.g. the McCarthy deposition, the “records custodian run-around” (commission order 21 July) and the 
government’s blanket refusal of witnesses without even speaking to them, prompting the commission 
scheduling order for production of witnesses. 
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government has had over four years since the determination was made to prosecute Mr. 

Jawad to get their act together and have failed miserably to do so. 

 

CONCLUSION 

The government’s actions with regard to discovery, culminating in their odious response 

to the Supplement to D-010, are completely at odds with the government’s promise of 

fair and open trials.  The government has made a mockery of due process and acted with 

contempt for the rule of law.  The only way to preserve the integrity of the commission is 

to dismiss the charge. 

 

6.  Request for Oral Argument: If the requested relief is not granted on the basis of the 

written motion, the defense requests oral argument. 

7.  Request for public release:  The defense requests permission to publicly release this 

filing, the government’s response to this pleading, and the court’s ruling as soon as 

possible.  

 

Respectfully Submitted, 

 
//signed// 
By: DAVID J. R. FRAKT, Major, USAFR 
Detailed Defense Counsel  
Office of the Chief Defense Counsel 
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