










































































































 
UNITED STATES OF AMERICA 

 
v. 
 

MOHAMMED JAWAD 
 

 
 

Government Response  
to 

Defense Motion 

to Dismiss  
for Lack of Personal Jurisdiction pursuant to  

R.M.C. 907(b)(1)(A) 
(Child Soldier) 

24 June 2008 
 

 

1.  Timeliness:  This response is filed within the specific deadline established by the 

military judge on 19 June extending the time for filing the response to 24 June 2008.   

 

2.  Relief Sought:  Pursuant to R.M.C. 907(b)(1)(A), the defendant, Mohammed Jawad, 

seeks an order dismissing all charges and specifications for lack of personal jurisdiction 

under the Military Commissions Act of 2006 (MCA or Act). 

3. Overview:  
 

a. The Military Commissions Act of 2006 (“MCA”) unqualifiedly creates military 

commission jurisdiction over all unlawful enemy combatants, irrespective of their age.   

b. The Defense’s argument to the contrary does violence to the laws of both war and 

logic.  The Defense can point to no obligation under international law, in general, or 

under the Optional Protocol to the Convention on the Rights of the Child on the 

Involvement of Children in Armed Conflicts (“Protocol”), in particular, that provides one 

iota of support for its motion.  Instead of grounding its argument in law, the Defense 

builds its foundation on a fallacy:  Because the United States is bound—under both 

federal law and the Protocol—not to employ children under the age of 17 in the United 

States Armed Forces, the Defense concludes that the U.S. is therefore bound not to 

prosecute an unlawful enemy combatant who was under the age of 18 when he attempted 
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to murder two US Special Forces soldiers and their Afghan interpreter.  In an inglorious 

pantheon of non sequiturs, the Defense’s argument qualifies as one of the most 

preposterous.  

c. Perhaps worse, however, is the argument that Jawad’s prosecution is somehow 

“unprecedented.”  Def. Mot. at 16.  That claim is demonstrably false.  As a matter of 

historical fact, military tribunals have exercised jurisdiction over war criminals who were 

under the age of 18 when they committed war crimes.  Far from treating the Hitler Youth 

as “victims,” for example, the British Military Court tried a 15-year-old for war crimes 

and sent him to prison.  Moreover, the Permanent Military Tribunal at Metz exercised 

jurisdiction over three German girls—one of whom was under the age of 16, and all of 

whom were tried as “war criminals”—before sending two to prison.  Surely Jawad is no 

less amenable to the jurisdiction of a military tribunal than a German schoolgirl.   

d. Jawad’s attempt to rely on nonbinding law review articles and “declarations” of 

international law is also unavailing.  To the extent there is any norm under “customary 

international law” that would even purport to prevent Jawad’s prosecution, the United 

States emphatically rejected it by the very act of referring the charges in this case.  And 

Likewise, Jawad’s attempt to invoke the Juvenile Delinquency Act has absolutely no 

basis in law.  The motion should be readily denied. 
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3.  Facts:   

 a. According to official U.S. Government documents, Mr. Jawad was under 

18 years of age at the time of his alleged crimes on December 17, 2002.1  Government 

Response:  Jawad’s age has never been established conclusively.  A bone scan study 

conducted on 26 October 2003 showed Jawad’s age on that date to be approximately 

18 years old; medical authorities conducted the study after Jawad claimed to be 

nineteen years of age at the time.  (Attachment A.) 

 b. Mr. Jawad is alleged to have thrown a hand grenade into a passing vehicle 

containing two U.S. Service members and their Afghan interpreter, injuring them. Mr. 

Jawad was arrested and detained by Afghan police on December 17, 2002, the same day 

as the alleged conduct forming the basis for the charges in this case.  Both charges and all 

six specifications relate to this single act.  Government Response:  Agreed. 

 c.   Mr. Jawad is not a member of al Qaida or the Taliban, nor is he alleged to 

be.  The defense has been presented with some intelligence reports tending to suggest that 

Mr. Jawad may have been recruited and equipped with hand grenades by insurgents, 

possibly affiliated with Hezb-e-Islami Gulbuddin, (HIG) an organization founded by 

Hekmatyar Gulbuddin, a former Prime Minister of Afghanistan.  This group was declared 

by the U.S. to be a terrorist organization on 19 Feb 2003, more than two months after the 

alleged attack by Mr. Jawad.  Government Response:  Jawad has admitted his 

recruitment, training, and continued involvement in HIG.  The Government is 

prepared to present testimony and documents, currently classified, to substantiate 

these claims. 

4. Burden of Persuasion.  The Prosecution bears the burden of proving the facts 

that support jurisdiction by a preponderance of the evidence.  See Rule for Military 

                                                 
1 OPTIONAL PROTOCOL ON THE INVOLVEMENT OF CHILDREN IN ARMED CONFLICT List of 
issues to be taken up in connection with the consideration of the initial report of the United States of 
America (CRC/C/OPAC/USA/1) (Attachment 1 to the Defense Motion.) (“At Guantanamo, the United 
States is detaining Omar Khadr and Mohammed Jawad, the only two individuals captured when they were 
under the age of 18, whom the United States Government has chosen to prosecute under the Military 
Commissions Act of 2006.”) 
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Commissions (“RMC”) 905(c)(2)(B).  As the moving party, the Defense bears the burden 

of persuasion on questions of law.  See Military Commission Trial Judiciary (“MCTJ”) 

Rule of Court 3(7)(a).   

6. Discussion: 

A. THE MCA ESTABLISHES JURISDICTION OVER ALL UNLAWFUL 
ENEMY COMBATANTS, REGARDLESS OF AGE. 

 
i) The text of the MCA unequivocally establishes military commission jurisdiction over 

all alien unlawful enemy combatants, regardless of age.  See 10 U.S.C. § 948c.  

Differences between the MCA and the UCMJ’s jurisdictional provisions only reinforce 

the fact that the applicability of the former—unlike the latter—does not hinge on the age 

of an alien unlawful enemy combatant. 

a) It is true that Congress did not in the MCA grant military tribunals jurisdiction 

over juvenile crimes by child soldiers as such, Def. Mot. at 2, just as it is true that 

Congress did not create military commission jurisdiction, specifically, over the elderly.  

But neither truism entitles the accused to relief.  

b) Congress created unqualified jurisdiction over all “unlawful enemy combatants.”  

The MCA defines an “unlawful enemy combatant” as “a person who has engaged in 

hostilities or who has purposefully and materially supported hostilities against the United 

States or its co-belligerents who is not a lawful enemy combatant (including a person 

who is part of the Taliban, al Qaeda, or associated forces).”  10 U.S.C. § 948a(1)(A)(i) 

(emphasis added); see also id. § 948a(3) (defining an “alien” as “a person who is not a 

citizen of the United States”) (emphasis added).  The MCA thus creates jurisdiction over 

“a person,” and it does so without a modicum of congressional intent to limit the meaning 
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of “a person” to those who have attained a certain minimum age.  Notably, Congress 

could have—but did not—define an “unlawful enemy combatant” or an “alien” as “an 

adult person.” 

c) The phraseology of the MCA’s definition of “alien unlawful enemy combatant” 

stands in sharp contrast to its definition of “lawful enemy combatant.”  The MCA defines 

the latter term as “a member” of a State army, “a member” of a militia that abides by the 

laws of war, or “a member” of a regular armed force who pledges allegiance to a 

government not recognized by the United States.  See 10 U.S.C. § 948a(2).  It is at least 

theoretically possible that here may be a “minimum age at which a person is deemed 

incapable of changing his status [from that of a civilian] to that of a member of the 

military establishment.”  United States v. Blanton, 23 C.M.R. 128, 130 (C.M.A. 1957) 

(emphasis added).  But even if that is true, such a minimum-age requirement would only 

serve to limit the universe of “members” who qualify as “lawful enemy combatants”—it 

would do nothing to limit the meaning of “persons” who qualify as “unlawful enemy 

combatants.” 

d) The Defense’s entire argument to the contrary is built upon a selective 

misquotation from the MCA.  In the Defense’s view, the MCA does not provide explicit 

direction to depart from the UCMJ.  See Def. Mot. at 7, 8.  But that is true only if one—

like the Defense—ignores the statutory text.  The MCA provides:  “The procedures for 

military commissions set forth in this chapter are based upon the procedures for trial by 

general courts-martial under chapter 47 of this title (the Uniform Code of Military 

Justice).  Chapter 47 of this title does not, by its terms, apply to trial by military 

commission except as specifically provided in this chapter.  The judicial construction and 
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application of that chapter are not binding on military commissions established under 

this chapter.”  10 U.S.C. § 948b(c) (emphasis added).  The Defense’s failure to 

acknowledge the italicized text does not delete it from the statute.  

1) Given the plain text of section 948b(c), “judicial construction and application 

of [the UCMJ]”—such as United States v. Blanton and United States v. Brown, 48 

C.M.R. 778 (C.M.A. 1974)—“are not binding on military commissions established under 

[the MCA].”  Thus, the UCMJ’s “age limit,” which the military courts implied as a 

matter of “judicial construction,” is inapplicable to military tribunals under the MCA. Cf.   

Def. Mot. at 8. 

2) Moreover, such cases are plainly irrelevant even on their own terms, and thus 

they do not provide persuasive authority here.  The Blanton line of cases turned on the 

fact that Congress had unequivocally and statutorily prohibited individuals under the age 

of 18 (or 17, with their parents’ permission) from becoming members of the Armed 

Forces.  See, e.g., Blanton, 23 C.M.R. at 131 (quoting Act of June 28, 1947, 61 Stat. 191).  

Because the UCMJ affords jurisdiction only over a “member of the armed forces,” id., 

and because Congress deemed individuals under the ages of 17-18 incompetent to 

become “members” of the armed forces, the Blanton court held that such individuals 

were outside the jurisdiction of the court-martial system. 

3) Here, however, the MCA provides jurisdiction over “person[s].”  See 10 

U.S.C. § 948a(1)(A)(i).  Unlike the UCMJ, the MCA does not require unlawful enemy 

combatants to establish a “contractual relationship” to become “members” of any 

particular organization.  Compare Blanton, 23 C.M.R. at 130.  Simply being a “person,” 
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who meets the other requirements for an alien unlawful enemy combatant, is sufficient 

for purposes of the MCA. 

4) Moreover, and in sharp contrast to Blanton, the Government has never alleged 

that Jawad has obtained military status.  To the contrary, it is Jawad’s refusal to fight 

within the legitimate bounds of a recognized military that forms the basis for jurisdiction 

here.  Indeed, it would be the height of irony if military commission jurisdiction extended 

only to those who effectuate a lawful change in “status” by establishing a lawful 

“contractual relationship” with a lawful military organization, given that the individuals 

who qualify as “unlawful enemy combatants,” such as Jawad, openly scorn the law of 

war.  Recognizing this fact, Congress did not write the MCA’s jurisdictional provisions 

to hinge upon a terrorist’s ability (in law or fact) to execute a “lawful” membership 

agreement.  

ii) The history of the MCA confirms that Congress intended all “unlawful enemy 

combatants” to fall within military commission jurisdiction, regardless of age.  Another 

accused terrorist at Guantanamo, Omar Khadr, has argued that “many children . . . were 

being detained at Guantanamo [in October 2006],” when the MCA was enacted.  Khadr 

Motion D-022 at 3.  Yet Khadr, as with Jawad, could point to nary a citation (in the Act’s 

text or its legislative history) that suggests Congress had any qualms about prosecutions 

against members of terrorist organizations -- regardless of the accuseds’  age.  

a) In fact, the Act’s history strongly suggests that Congress was aware of and 

condoned Khadr’s prosecution, and a fortiori, Jawad’s prosecution.  In November 

2005—almost a full year before the MCA’s enactment—the Government charged Khadr 

for trial by military commission under the President’s original military commission order.  
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Congress therefore knew that the Government intended to prosecute Khadr for his 

unlawful activities—but Congress did not impose any age-specific exclusions in the 

MCA’s jurisdictional requirements.   

b) Obviously, the President also knew that Khadr was originally charged in 2005 and 

that he may well be charged under the MCA.  And as the Defense concedes, the President 

declared that the MCA complies with all of our Nation’s international obligations, 

including the Protocol.  See Def. Mot. at 12 (“When President George W. Bush signed 

the MCA, it was with the specific understanding that the Act ‘[c]omplie[d] with both the 

spirit and the letter of our international obligations.’”) (quoting White House Fact Sheet: 

The Military Commissions Act of 2006 (Oct. 17, 2006)) (alterations omitted).  The 

President’s view—that, consistent with the Protocol, both Jawad and Khadr are amenable 

to military commission jurisdiction—is entitled to “great weight.”  See, e.g., Sumitomo 

Shoji Am., Inc. v. Avagliano, 457 U.S. 176, 184-85 (1982). 

c) Moreover, in enacting the MCA, both the President and Congress certainly knew 

how to exclude individuals from trial by military commission where it desired to do so.  

See, e.g., 10 U.S.C. § 948a(2)(A) (excluding one who has attained status as “a member of 

the regular forces of a State party engaged in hostilities against the United States”) 

(emphasis added).  Congress’s failure to exclude individuals under the age of 18 from 

trial by military commission speaks volumes under these circumstances.  See, e.g., TRW 

Inc. v. Andrews, 534 U.S. 19, 28 (2001) (“‘Where Congress explicitly enumerates certain 

exceptions to a general prohibition, additional exceptions are not to be implied, in the 
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absence of evidence of a contrary legislative intent.’”) (quoting Andrus v. Glover Constr. 

Co., 446 U.S. 608, 616-17 (1980)).2 

iii) As the Supreme Court has emphasized, nothing prevents Congress from statutorily 

authorizing military commissions in the way it deems best.  See Hamdan v. Rumsfeld, 

126 S. Ct. 2749, 2775 (2006) (given “specific congressional authorization,” the President 

has authority to use military commissions); see also id. at 2799 (Breyer, J., concurring).  

The fact that the United Nations’ non-final, non-binding “model rules” for military 

tribunals may recommend otherwise is irrelevant, notwithstanding the Defense’s desire to 

elevate them above the law of the land.  Def. Mot. at 3,11,12. 

B. THE PROTOCOL DOES NOT PURPORT TO APPLY HERE. 

i) As explained above, the plain text of the MCA creates military commission 

jurisdiction over all unlawful enemy combatants, regardless of age.  The Protocol does 

not purport to require anything to the contrary. 

a) The Protocol prohibits States from recruiting or conscripting child soldiers.  It 

does not impose obligations upon law-abiding States (such as America) for the illegal 

actions of non-State terrorist organizations (such as al Qaeda and HIG). 

                                                 
2  The Defense premises its argument to the contrary on Congress’s refusal to lard the 
MCA with wholly inapplicable and unnecessary provisions.  For example, the Defense 
claims that if Congress had intended for the MCA to apply to juveniles, it would have 
explicitly prohibited the imposition of the juvenile death penalty, in light of the Supreme 
Court’s decision in Roper v. Simmons, 543 U.S. 551 (2005).  Def. Mot. at n.4,14.  Of 
course, Roper involved the Eighth Amendment to the United States Constitution, which 
is inapplicable to Guantanamo Bay under principles that were well settled at the time of 
the MCA’s enactment (and long before).  See, e.g., United States v. Verdugo-Urquidez, 
494 U.S. 259, 269 (1990); Johnson v. Eisentrager, 339 U.S. 763 (1950). 
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b) The Defense can point to nothing on the face of the Protocol that prohibits the 

United States from prosecuting Jawad for his war crimes.  To the contrary, the Protocol’s 

various articles—and our Nation’s declared understanding of them—simply underscore 

the fact that the Protocol prohibits the United States from using child soldiers, not from 

prosecuting them. 

1) The Protocol requires the United States to ensure that individuals under the age of 18 

are not “compulsorily recruited” into our Armed Forces, Art. 2, and that such individuals “do not 

take a direct part in hostilities,” Art. 1.  Similarly, Article 3 requires the United States to “raise 

the minimum age for . . . voluntary recruitment” above the previous minimum of 15, and it 

requires the United States to describe “the safeguards that it has adopted to ensure that such 

recruitment is not forced or coerced.” 

(A) Nothing in Articles 1 through 3 of the Protocol comes close to prohibiting 

military commission jurisdiction.  In its instrument of ratification, the United States 

emphasized that (i) the Protocol governs only the membership of our Nation’s Armed 

Forces, see Senate Exec. Session, Convention on the Rights of the Children in Armed 

Conflict, Treaty Doc. 106-37A, 148 Cong. Rec. S5716-04, S5717 (June 18, 2002) 

(“Senate Report”), and that (ii) federal law already ensured our Nation’s compliance with 

each of the Protocol’s requirements by prohibiting the coerced enlistment of individuals 

under the age of 18 into our Armed Forces, see id. (citing 10 U.S.C. § 505(a)). 

(B) To be sure, Article 3(1) of the Protocol explains that the United States 

should not recruit minors into the United States Armed Forces, in light of the “special 

protection” that such individuals are entitled under the Convention on the Rights of the 

Child (“Convention”).  But the United States expressly emphasized that its ratification of 
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the Protocol did not create any obligations under the Convention, the latter of which the 

United States has not ratified.  See Senate Report § 2(1), 148 Cong. Rec. at S5717.  And 

in any event, the “special protections” referenced in Article 3(1) of the Protocol plainly 

refer to the recruitment of certain individuals into the United States Armed Forces; it does 

not, under any reasonable interpretation, cloak juvenile terrorists from around the world 

with immunity for their unlawful actions. 

2) Article 4 of the Protocol requires the United States to adopt “legal measures 

necessary to prohibit and criminalize” the use of individuals under the age of 18 by certain 

“armed groups.”  The Protocol, however, says nothing about the prosecution of the members of 

such groups. 

(A) In its ratification of the Protocol, the United States emphasized its 

“understanding” that “the term ‘armed groups’ in Article 4 of the Protocol means 

nongovernmental armed groups such as rebel groups, dissident groups, and other 

insurgent groups.”  See Senate Report § 2(4), 148 Cong. Rec. at S5717.  In its “Initial 

Report” on the Protocol, the United States further explained that it already complies with 

Article 4 because federal “law already prohibits insurgent activities by nongovernmental 

actors against the United States, irrespective of age.  U.S. law also prohibits the formation 

within the United States of insurgent groups, again irrespective of age, which have the 

intent of engaging in armed conflict with foreign powers.”  Initial Report of the United 

States of America to the UN Committee on the Rights of the Child Concerning the 

Optional Protocol to the Convention on the Rights of the Child on the Involvement of 

Children in Armed Conflict, art. 4, ¶ 29, U.N. Doc. CRC/C/OPAC/USA/1 (2007) (“Initial 

Report”) (citing 18 U.S.C. §§ 960, 2381, et seq.). 
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(B) The application of the MCA is perfectly consistent with United States 

obligations under Article 4.  Assuming, arguendo, that Jawad was somehow duped into 

joining HIG, training at the HIG terrorist camp, and throwing grenades in violation of the 

law of war, the Government’s prosecution of that behavior would constitute a “feasible 

measure[] to prevent” and a “legal measure[] necessary to prohibit and criminalize” it.3  

3) Article 6 of the Protocol requires the United States to “take all feasible measures to 

ensure that persons within their jurisdiction recruited or used in hostilities contrary to the present 

Protocol are demobilized or otherwise released from service.”4  

(A) Assuming, arguendo, that Jawad was “recruited or used in hostilities 

contrary to the present Protocol,” the United States has undoubtedly “demobilized” him 

and prevented him from rejoining HIG’s ranks. 

(B) Moreover, in furtherance of the Government’s obligation to demobilize 

Jawad, it provided him with “appropriate assistance for [his] physical and psychological 

recovery,” as detailed in Jawad’s medical records, which are already a part of the record 

in this case, as is a declaration, unchallenged, by the current director of the Joint Medical 

Group at Guantanamo, CAPT Bruce Meneley.  See Art. 6(3).5   

                                                 
3   If anything, the Protocol obligates the United States to prosecute Jawad.  Assuming, arguendo, that 

HIG violated the Protocol by recruiting and/or using Jawad to conduct terrorist activities, dismissing the 
charges here would effectively condone that alleged violation by allowing Jawad to escape all liability for 
his actions and would further incentivize such violations.   

 
4  The Defense suggests that Article 6’s use of the past verb tense suggests that “the only 
age that is relevant in determining U.S. obligations under the Protocol is [an individual’s] 
age when he was ‘used’ in armed conflict.”  Def. Mot. at 10, 11.  That proposition is 
entirely unsupported, however, given that Articles 1, 2, 4, and 7 use the present verb 
tense.  Of course, Jawad is now at least 23, and therefore he is not a “victim” in the 
present tense, see Art. 7, even assuming arguendo he might have been one in the past.   
5  Article 6(3) also requires the United States to “take all feasible measures” to provide 
“appropriate assistance” for Jawad’s “social reintegration.”  In its instrument of 
ratification, the United States emphasized its understanding that the term “feasible 
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4) Article 7 requires the United States to use “multilateral, bilateral or other 

programmes,” such as a “voluntary fund,” in order to “cooperate . . . in the rehabilitation and 

social reintegration of persons who are victims of acts contrary to the Protocol.” 

(A) Article 7 was based on a U.S. proposal and was intended to increase the 

amount of international assistance provided to victims of armed conflict by States and 

non-governmental organizations (“NGOs”).  See Senate Report at 43. 

(B) The Defense can point to nothing—in Article 7 or elsewhere—that 

suggests that the United States (or any other State party) understood its obligations to 

provide financial and programmatic assistance to be tantamount to a jurisdictional bar 

against the prosecution of war criminals.  Simply stating the argument demonstrates its 

manifest implausibility.  

c) Presumably because it recognizes that the body of the Protocol is irrelevant to its 

argument, the Defense emphasizes the Protocol’s preamble.  All of the citations in the 

world, however, cannot give legal effect (or relevance, for that matter) to the Protocol’s 

preamble. 

1) It is a bedrock principle that a statute “clear and unambiguous in its enacting parts, 

may [not] be so controlled by its preamble as to justify a construction plainly inconsistent with 

the words used in the body of the statute.”  Price v. Forrest, 173 U.S. 410, 427 (1899).  Thus, the 

Supreme Court has held that the Constitution’s preamble lacks any operative legal effect and 

                                                                                                                                                 
measures,” as used in Article 1, “means those measures that are practical or practically 
possible, taking into account all the circumstances ruling at the time, including 
humanitarian and military considerations.”  Senate Report § 2(2)(A), 148 Cong. Rec. at 
S5717.  Needless to say, national security and military considerations prohibit Jawad’s  
“reintegration” into a society that encourages terrorism as a means of destroying the 
United States.   
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that, even though it states the Constitution’s “general purposes,” it cannot be used to conjure a 

“spirit” of the document to confound clear operative language.  See Jacobson v. Massachusetts, 

197 U.S. 11, 22 (1905).  The non-operability of preambles stems in part from their unreliability 

as indicia of legislative intent.  See, e.g., 1 James Kent, Commentaries on American Law 516 

(9th ed. 1858) (noting that preambles “generally . . . are loosely and carelessly inserted, and are 

not safe expositors of the law”); Thomas Jefferson, A Manual of Parliamentary Practice for the 

Use of the Senate of the United States 41 (1801; reprint 1993) (noting desirability that preamble 

“be consistent with” a bill but possibility that it may not be, because of legislative procedures).  

Thus, courts will resort to preambles—and other non-operative sources, such as legislative 

history—only as a last resort and only where the legally operative language is ambiguous.  See, 

e.g., Crespigny v. Wittenoom, 100 Eng. Rep. 1304, 1305 (K.B. 1792) (Buller, J.) (“I agree that 

the preamble cannot controul the enacting part of a statute, which is expressed in clear and 

unambiguous terms.  But if any doubt arise on the words of the enacting part, the preamble may 

be resorted to, to explain it.”); id. at 1306 (Grose, J.) (“Though the preamble cannot controul the 

enacting clause, we may compare it with the rest of the Act, in order to collect the intention of 

the Legislature.”).  The D.C. Circuit has therefore repeatedly reaffirmed: 

A preamble no doubt contributes to a general understanding of a statute, 
but it is not an operative part of the statute and it does not enlarge or 
confer powers on administrative agencies or officers. Where the enacting 
or operative parts of a statute are unambiguous, the meaning of the statute 
cannot be controlled by language in the preamble. The operative 
provisions of statutes are those which prescribe rights and duties and 
otherwise declare the legislative will. 

 

Ass’n of Amer. Railroads v. Costle, 562 F.2d 1310, 1316 (D.C. Cir. 1977); accord 
Wyoming Outdoor Council v. U.S. Forest Serv., 165 F.3d 43, 53 (D.C. Cir. 1999). 
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2) Here, the Defense has not identified a single ambiguity in the Protocol’s text, and its 

preamble is therefore irrelevant.  But even if the Protocol’s preamble could somehow 

“contribute[] to a general understanding of [the Protocol],” Costle, 562 F.2d at 1316, the 

provisions emphasized by the Defense are purely precatory and simply confirm the Protocol’s 

inapplicability.   

(A)  Finally, the Defense cites  to clause 8 of the Protocol’s preamble, which 

urges States to “raise[] the age of possible recruitment of persons into armed forces” as a 

means of furthering, in “principle,” “the best interests of the child.”  See Def. Mot. at 11.  

As explained above, the United States has fully complied with this “principle” by 

“rais[ing] the age of possible recruitment of persons into armed forces” beyond the 

preexisting international baseline (15).  Moreover, even if clause 8 were included in the 

operative text of the Protocol—which it assuredly is not—Jawad could not rely upon it as 

a source of rights.  See, e.g., I.N.S. v. Stevic, 467 U.S. 407, 428 n.22 (1984) (emphasizing 

that precatory treaty provisions are “not self-executing” and do “not work a substantial 

change in the law”).  And even if clause 8 somehow operated as a source of treaty rights, 

Jawad could not invoke it to dismiss military commission jurisdiction, which is a purpose 

wholly alien to the Protocol. 

ii) The Protocol’s ratification history confirms what its text makes plain—namely, that 

the treaty imposes limits on our Nation’s recruitment of “child soldiers,” but it does 

nothing to limit our ability to prosecute other States’ or groups’ war crimes. 

a) Those involved in providing “advice and consent” for the ratification of the 

Protocol focused on two issues: (1) ensuring that the United States would assume no 

obligations under the Convention, and (2) ensuring that the Protocol would not hamper 
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our Nation’s military preparedness.  See Senate Exec. Rpt. 107-4 to Accompany Treaty 

Doc. 106-37, Senate Foreign Relations Committee (June 12, 2002) (“Executive Report”). 

1) The very first thing that Senator Boxer emphasized when calling to order the Senate 

hearing on the Protocol was that the United States would remain free of any and all obligations 

created by the Convention.  See id. at 20.   

(A) Multiple witnesses reemphasized that point, unanimously, in both oral 

testimony and in written responses to the Senators’ questions for the record.  See, e.g., id. 

at 24, 26, 28 (Ambassador Southwick); id. at 33, 36 (Mr. Billingslea); id. at 50 (Mr. 

Malcolm); id. at 62 (Ms. Becker); id. at 67-68 (RADM Carroll); id. at 78 (Mr. Revaz); id. 

at 80 (responses of Departments of State, Defense, and Justice to questions for the record 

from Senator Biden).  Even the representative from Human Rights Watch—which has 

long urged the United States to ratify the Convention—recognized that the United States 

would incur no obligations under the Convention by ratifying the Protocol.  See id. at 62.   

(B)  The witnesses also unanimously assured the Senators that, as a non-Party 

to the Convention, the United States would incur no obligations whatsoever with respect 

to the Committee on the Rights of the Child.  See id. at 28 (Ambassador Southwick); id. 

at 50 (Mr. Malcolm); id. at 80 (responses of Departments of State, Defense, and Justice to 

questions for the record from Senator Biden).   

2) Second, the Senators and witnesses focused extensively on the extent to which the 

Protocol would or would not hamper United States military capabilities or readiness.  Senator 

Helms emphasized that “we must see that the disruption of unit morale and readiness—factors 

critical to maintaining a robust military and winning any armed conflict—are not hurt or 

deterred.”  Id. at 23.  Mr. Billingslea, DoD’s Deputy Assistant Secretary for Negotiations Policy, 
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testified almost exclusively about the military’s “recruitment policies and . . . readiness posture,” 

id. at 29, and he presented several charts with hard data, see id. at 37-41, to demonstrate that the 

Protocol would not negatively affect the armed forces’ personnel options.  Similarly, Admiral 

Carroll testified almost exclusively about the Navy’s manpower requirements, see id. at 64-68, 

and Admiral Fanning emphasized that commanding officers should not and would not be forced 

“to consider birthdays when making duty assignments.”  Id. at 69.  Even the representative from 

Human Rights Watch recognized that the Protocol’s effect (or the lack thereof) on our military’s 

“recruitment and operations” was crucially important.  See id. at 62. 

b) The Defense can point to nothing in the 89-page Executive Report (or any other 

source of the Protocol’s ratification history) that suggests anyone ever contemplated that 

anything in the Protocol would have the effect that the Defense attempts to impute to it.  

1) To the contrary, the ratifiers concluded that United States could violate the Protocol 

only by recruiting, enlisting, or using juveniles in the United States military.  For example, Mr. 

Billingslea emphasized that our formal “understandings” of the terms “feasible measures” and 

“direct part in hostilities” were intended to preempt any allegation that the United States violated 

the Protocol.  See id. at 44-45.  Mr. Malcolm reiterated the point.  See, e.g., id. at 49. 

2) Mr. Billingslea emphasized that the “reservations, understandings, and declarations” 

upon which the United States conditioned its ratification of the Protocol would prevent our 

military leaders from being “second-guessed” in their personnel decisions.  Id. at 36; see also id. 

at 70-71 (RADM Fanning) (expressing concern that our commanding officers could be 

criminally liable for sending the U.S. Navy’s 17-year-old sailors into combat).  He also 

emphasized that “the Protocol contains no dispute settlement, enforcement mechanism, or other 
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provision that would lead to the United States being compelled to alter its implementation 

procedures.”  Id. at 45; see also id. at 49 (Mr. Malcolm). 

3) Senator Helms also worried that Article 7 might be interpreted as an obligation upon 

the United States “to provide financial and other assistance to counties that are plagued by the 

conscription of child soldiers.”  Senate Exec. Rpt. 107-4 to Accompany Treaty Doc. 106-37, 

Senate Foreign Relations Committee, at 27 (June 12, 2002).  The witnesses, however, assured 

him that Article 7 is purely precatory and aspirational, and in no way could it be interpreted as 

imposing a financial obligation—much less the more sweeping obligations the Defense attempts 

to create from whole cloth.  See id. at 27-28 (Ambassador Southwick); id. at 50 (Mr. Malcolm). 

4) Senator Helms also asked whether ratification of the Protocol would expose the 

United States to allegations from “liberal human rights groups” that might accuse the United 

States of violating the Protocol “if a 17-year-old soldier gets caught up in a combat situation.”  

Id. at 46.  And he also asked why the United States should “sign up to a protocol whose chief 

sponsors and proponents make . . . misleading charges about our country, and attempt to make a 

comparison or link between the recruiting policies of countries such as the U.S., Canada and 

Britain, and the forced conscription of 8- and 10-year-olds in Africa and East Asia?”  Id. at 63. 

5) But no Senator or witness ever suggested that the United States could be accused of 

violating—much less could it actually violate—the Protocol by prosecuting an unlawful enemy 

combatant who may or may not have willingly joined an international terrorist organization. 

iii) As explained above, neither the Protocol’s text nor its ratification history suggests 

that the Protocol precludes a State from holding war criminals responsible for their 

misdeeds.  That interpretation is confirmed by international practice, which uniformly 

permits the prosecution of so-called “child soldiers.” 
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a) For all of its citations to international materials, the Defense conspicuously cites 

only one remotely relevant one—namely, the “General Comment,” promulgated by the 

United Nations committee responsible for implementing the Protocol, which addresses 

the prosecution of avowed “child soldiers” under the Convention.  See United Nations 

Committee on the Rights of the Child, General Comment No. 10: Children’s Rights in 

Juvenile Justice, Doc. CRC/C/GC/10 (Apr. 25, 2007) (“Comment on Juvenile Justice”). 

1) In its Comment on Juvenile Justice, the U.N. Committee on the Rights of the Child 

(“CRC”) specifically notes that children under the age of 18 “can be formally charged and 

subject to penal law procedures,” so long as they are older than the minimum age of criminal 

responsibility (“MACR”).  Id. ¶ 31.  The CRC then emphasizes that 12 is the “internationally 

acceptable” MACR.  Id. ¶ 32.  While the CRC emphasizes that, as a policy matter, it would like 

to see States increase the MACR, the Committee makes very clear that international law permits 

the criminal punishment of anyone over the age of 12. 

2) The CRC’s Comment on Juvenile Justice applies to the broader protections afforded 

by the Convention on the Rights of the Child, which the United States has steadfastly refused to 

ratify.  See also Senate Report § 2(1), 148 Cong. Rec. at S5717 (“The United States understands 

that the United States assumes no obligations under the Convention on the Rights of the Child by 

becoming a party to the Protocol.”).  Even for those countries (unlike the United States) that are 

obligated to afford the rights described in the report, however, the Committee emphasizes that 

international law permits the prosecution of war crimes committed by juveniles, so long as they 
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were older than 12 and so long as the individual is not “punished with a heavier penalty than the 

one applicable at the time of his/her infringement of the penal law.”  Id. ¶ 41.6  

(A) As the United States has explained throughout its pleadings in this case, at 

the time Jawad violated the law of war, he was subject to trial by military commission, 

before which he would have faced the same or heavier penalties than those he faces here.  

See Military Order of November 13, 2001, 66 Fed. Reg. 57,833.  His trial and 

punishment by military commission under the MCA certainly does not constitute “a 

heavier penalty than the one applicable at the time of his/her infringement of the penal 

law.”   

(B) Moreover, given that the Convention on the Rights of the Child imposes 

no barrier to Jawad’s prosecution, it follows a fortiori that the lesser protections afforded 

by the Protocol do not purport to bar jurisdiction here.   

b) The US Campaign to Stop the Use of Child Soldiers (“Campaign”)—which 

includes Human Rights Watch and Amnesty International, amongst others—implicitly 

agrees that the Protocol does not bar Jawad ‘s prosecution here.   

1) In a recent report, the Campaign offered its opinion on numerous areas in which the 

United States may improve its compliance with the Protocol.  See United States of America: 

Compliance with the Optional Protocol to the Convention on the Rights of the Child on the 

                                                 
6  It also bears emphasis that Article 40 of the Convention—which, again, the United 
States has not ratified, and by which the United States is not bound—authorizes the 
prosecution of individuals who were under the age of 18 at the time of their alleged 
offense(s).  Moreover, the Convention requires only that the accused be tried “by a 
competent, independent and impartial authority or judicial body in a fair hearing 
according to law.” Article 40(2)(b)(iii) (emphasis added).  This provision makes clear 
that, even under the non-binding Convention, Jawad can be tried either (1) before a 
“judicial body,” such as a federal court, or (2) before an alternative tribunal—such as a 
military court—so long as it is competent, independent, and impartial.  
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Involvement of Children in Armed Conflict, submission from the US Campaign to Stop the Use 

of Child Soldiers to the Committee on the Rights of the Child (Nov. 2007).  Of critical 

importance here, however, the Campaign never once suggested that the Protocol would bar the 

prosecution of a single so-called “child soldier.” 

2) In fact, the Campaign specifically mentioned Omar Khadr by name and noted that he 

was one of “a number of [juvenile offenders who] have been transferred [from the battlefield in 

Afghanistan] to the military detention facility at Guantánamo.”  Id. at 9.  Rather than claiming 

that the Protocol somehow bars Khadr’s prosecution for war crimes, the Campaign suggested 

only that the United States should “adjudicate [Khadr’s case] as quickly as possible,” “ensure 

[Khadr’s] access to legal counsel,” and “ensure compliance with international juvenile justice 

standards.”  Id. at 10.   

3) In short, the remedy Jawad seeks here—dismissal of the charges—is more radical 

(and legally unsupportable) than even one of the the most ardent human rights groups demands. 

C. CUSTOMARY INTERNATIONAL LAW IS INAPPLICABLE AND 

IRRELEVANT TO JAWAD’S CLAIM. 

i) As explained above, the Defense can point to nothing in the Protocol that even 

remotely suggests that it bars Jawad’s prosecution.  Presumably recognizing that fact, the 

Defense devotes an inordinate amount of its brief to unofficial studies, law review 

articles, and reports from groups such as Human Rights Watch.  Such sources, of course, 

do not constitute “law,” nor are they necessarily probative of “customary international 

law.”  See The Paquete Habana, 175 U.S. 677, 700 (1900) (emphasizing that an 

individual’s views may be probative of customary international law only insofar as they 

provide “trustworthy evidence of what the law really is.”). 
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ii) Given that customary international law is founded upon the consent and practices of 

States, rather than the evolving consensus of law professors, it bears emphasis that the 

United States has made clear its view that Jawad’s prosecution is permissible.  That 

conclusion casts heavy doubt on Jawad’s suggestion that customary international law 

somehow bars this commission’s jurisdiction.  As the Second Circuit has emphasized:   

While it is not possible to claim that the practice or policies of any one 
country, including the United States, has any such authority that the 
contours of customary international law may be determined by reference 
only to that country, it is highly unlikely that a purported principle of 
customary international law in direct conflict with the recognized practices 
and customs of the United States and/or other prominent players in the 
community of States could be deemed to qualify as a bona fide customary 
international law principle. 

 

United States v. Yousef, 327 F.3d 56, 92 n.25 (2d Cir. 2003). 

iii) Indeed, the United States is not alone—other countries have, in fact, prosecuted war 

criminals for acts they committed under the age of 18.   

c) But the British Military Court at Borken, Germany prosecuted a 15-year-old 

member of the Hitler Youth for war crimes.  See Trial of Johannes Oenning & Emil Nix, 

Case No. 67, XI L. Rep. Trials of War Criminals 74 (1945).  Oenning was tried and 

convicted by a military court for his involvement in the murder of a Royal Air Force 

Officer.  Id. at 74-75.  Importantly, Oenning’s counsel argued “that the youth had grown 

up under the Nazi régime and was a victim of its influence.”  Id. at 74.  But that argument 

did not preclude the military tribunal’s jurisdiction, nor did it exculpate Oenning for 

murdering a British servicemember.  Oenning was sentenced to prison.  Id. 
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d) Nor is the Oenning case unique.  In 1947, the Permanent Military Tribunal at 

Metz tried a German family—including three daughters under the age of 18 at the time of 

the offense—for war crimes.  See Trial of Alois & Anna Bommer & Their Daughters, IX 

L. Rep. Trials of War Criminals 62 (1947).  The trial provided “confirmation of the 

principle that laws and customs of war are applicable not only to military personnel . . . 

but also to any civilian who violates these laws and customs.”  Id. at 65-66.  Two of the 

Bommer daughters were convicted as “war criminals” by the military tribunal and 

imprisoned, notwithstanding the fact that they were under the age of 18 at the time of 

their war crimes.7  See id. at 66. 

e) Moreover, one scholar has concluded:  “In the Belsen case [Trial of Josef Kramer 

& 44 Others, II L. Rep. Trials of War Criminals 1 (1945)], the tribunal had no hesitation 

imposing substantial terms of imprisonment on a number of accused who were under age 

at the time of the offense.”  Stuart Beresford, Unshackling the Paper Tiger—The 

Sentencing Practices of the Ad Hoc International Criminal Tribunals for the Former 

Yugoslavia and Rwanda, 1 Int’l Crim. L. Rev. 33, 68 (2001).  For example, it appears 

that one of the accused, Antoni Aurdzieg, was as young as 16 at the time of his vicious 

offenses.  See II L. Rep. Trials of War Criminals at 103, 124; see also id. at 24 (Aurdzieg 

allegedly “killed hundreds of people and demanded valuables from prisoners and if he 

did not get these he beat them to death.”).  Aurdzieg was tried and convicted by the 

British Military Court at Luneburg and sent to prison.  See id. at 125.  

                                                 
7  The third Bommer daughter was also charged and tried by the military tribunal as a 
“war criminal,” see IX L. Rep. Trials of War Criminals at 66, but she “was acquitted of 
the charge of receiving stolen goods on the ground of having ‘acted without judgment’ 
(sans discernment) on account of her age.”  Id. at 62.  Importantly for this motion, 
however, her age—under 16—did not defeat the military tribunal’s jurisdiction.  See id. 
at 66. 
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f) Thus, contrary to the arguments of the Defense and its amici, this prosecution is 

certainly not “unprecedented.”   

iv) But even if the Defense could somehow cobble together its bevy of non-legal 

citations to form an applicable norm under customary international law, it would be 

irrelevant here, in light of the Government’s decision to prosecute Jawad.  

a) It is a bedrock principle that customary international law applies only “where 

there is no treaty, and no controlling executive . . . act.”  Paquete Habana, 175 U.S. at 

700 (emphasis added); see also Sosa v. Alvarez-Machain, 542 U.S. 692, 733-34 (2004) 

(reiterating Paquete Habana)8; United States v. Alvarez-Machain, 504 U.S. 655, 669 

(1992) (“Respondent and his amici may be correct that respondent’s abduction was 

‘shocking,’ and that it may be in violation of general international law principles.  [But 

respondent’s extradition,] as a matter outside of the Treaty, is a matter for the Executive 

Branch.”) (emphasis added). 

b) Accordingly, one federal court has held:  

[T]he President has the authority to ignore our country’s obligations 
arising under customary international law . . . .  Accordingly, customary 
international law offers plaintiffs no relief in this forum.  Any relief in this 
area must come from the President . . . or Congress. 

 

Fernandez-Roque v. Smith, 622 F. Supp. 887, 903-04 (D. Ga. 1985).  Affirming that 

decision in relevant part, the Eleventh Circuit emphasized that the Attorney General’s 

                                                 
8  It bears emphasizing that in Sosa, the Supreme Court reversed the Ninth Circuit, which 
had suggested in a footnote that “unlike treaties . . . principles of customary international 
law cannot be denounced or terminated by the President and cannot be eliminated from 
the law of the United States by any Presidential act.”  Alvarez-Machain v. United States, 
331 F.3d 604, 260 (9th Cir. 2003) (en banc) (internal quotation marks and citation 
omitted), rev’d sub nom., Sosa v. Alvarez-Machain, 542 U.S. 692 (2004). 
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law-enforcement decisions constitute “controlling executive acts” under Paquete 

Habana, sufficient to preempt any contrary norm under customary international law.  See 

Garcia-Mir v. Meese, 788 F.2d 1446, 1455 (11th Cir. 1986).   

c) Importantly for this case, criminal prosecutions are “controlling executive acts” 

that abrogate any immunities that might otherwise apply under customary international 

law.  One federal court of appeals has thus emphasized that “by pursuing Noriega’s 

capture and this prosecution, the Executive Branch has manifested its clear sentiment that 

Noriega should be denied head-of-state immunity” under customary international law.  

United States v. Noriega, 117 F.3d 1206, 1212 (11th Cir. 1997); see also In re Grand 

Jury Proceedings, Doe No. 700, 817 F.2d 1108, 1110 (4th Cir. 1987) (“Head-of-state 

immunity is a doctrine of customary international law.”).  Finding “no authority that 

would empower a court to grant . . . immunity under these circumstances,” id., the 

Eleventh Circuit rejected the defendant’s jurisdictional defense.  

d) Thus, even if Jawad could colorably claim that customary international law is 

somehow relevant—which it assuredly is not—he still would be unable to invoke its 

protections. 

D. THE JUVENILE DELINQUENCY ACT IS INAPPLICABLE. 

i) Finally, the Defense attempts to invoke the Juvenile Delinquency Act (“JDA”).  That 

statute is inapplicable, however, for at least two reasons.  

a) First, the courts have unanimously held that the JDA does not apply to the 

jurisdiction of military tribunals—even though the JDA does not contain a specific carve-

out for court-martial jurisdiction, just as it does not specifically carve-out military-

commission jurisdiction.  These decisions confirm that, as a matter of statutory 
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interpretation, Congress did not intend the JDA’s provisions to apply outside of the 

federal courts created under Article III of the Constitution.  

1) In United States v. Nelson, 2 C.M.R. (AF) 841 (1950), for example, the Judge 

Advocate General Board of Review of the Air Force held that the JDA does not apply to 

the general court-martial of a 16-year-old enlistee for robbery.  The board emphasized 

that the JDA regulates only the jurisdiction of the federal courts, and that no federal court 

can interfere with a court-martial.  The board also held that any invocation by the 

Attorney General of the provisions of the Juvenile Delinquency Act in an action before a 

military court would create a conflict between two subordinates both deriving their 

authority from the commander in chief, or between one deriving authority from the 

Constitution and one from the legislative branch of the government.  The board thus held 

that the court-martial was legally constituted and had jurisdiction over the juvenile 

enlistee, and it upheld the finding of guilty. 

2) Similarly, the court in United States v. Baker, 34 C.M.R. 91 (C.M.A. 1963), 

followed Nelson and held that the JDA did not bar the court-martial of a 17-year-old 

member of the Armed Forces for violations of the Uniform Code of Military Justice, 

including larceny from the post exchange, and theft from mails.  The court emphasized 

that “[t]he plan and language of the Act indicate clearly it is limited to proceedings in the 

regular Federal courts,” and not military tribunals.  Id. at 93.  Thus, the court held: 

So far as the laws directly and specifically applicable to the military 
establishment are concerned, . . . a seventeen-year-old person who 
commits an offense can be proceeded against in precisely the same way as 
an adult, except that he might be accorded some special consideration as 
to the sentence.  Certainly, this has been the uniform practice in the 
military criminal law. 
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Id. at 92.  See also United States v. West, 7 M.J. 570, 571 (A.C.M.R. 1979) (collecting 

cases and emphasizing that “[f]ew aspects of military law have been clearer” than the 

inapplicability of the JDA to military tribunals). 

b) Second, the JDA applies only where the accused is held in “a State,” which the 

JDA defines as “a State of the United States, the District of Columbia, and any 

commonwealth, territory, or possession of the United States.”  Id. § 5032, ¶ 2.   

1) As section 5032 makes clear, a juvenile covered by the JDA must be tried in a 

State that has jurisdiction over him, see id. § 5032, ¶ 1(1)-(2), or “the appropriate district 

court of the United States” that embraces the State, id. § 5032, ¶ 1; see also 28 U.S.C. 

§ 1441(a).  The JDA does not provide any means for trying an individual who is not held 

in a State.  

2) Here, Jawad is not being held within a State of the United States, the District 

of Columbia, any commonwealth, territory, or possession of the United States.  And there 

is no federal district court “embracing” the place of his detention.  The JDA therefore 

does not apply. 

ii) Congress passed the MCA against the well-settled background principles that the 

JDA applies only in Article III courts, and that it does not in any way affect the 

jurisdiction of the military courts.  Recognizing that fact, Congress had no need to carve-

out the JDA from the MCA.  See, e.g., Am. Nat’l Red Cross v. S.G., 505 U.S. 247, 252 

(1992) (holding Congress is presumed to legislate against the backdrop of well-settled 

judicial interpretations, which “place[] Congress on prospective notice of the language 

necessary and sufficient to” depart from them); see also United States v. Merriam, 263 

U.S. 179, 186 (1923); Cannon v. University of Chicago, 441 U.S. 677, 696-98 (1979). 
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iii) The Defense’s attempt to invoke the JDA, therefore, should be denied.  

7. Oral Argument: The Government does not believe oral argument is 

necessary to deny the Defense’s motion.  To the extent this Court requests it, however, 

the Government will be prepared for oral argument.  

8. Witnesses: The Government does not believe that witness testimony is 

necessary to deny the Defense’s motion.  To the extent, however, that this Court decides 

to hear evidence on this motion, the Government respectfully requests the opportunity to 

call witnesses.  

9. Conference: Not applicable. 
 
10. Additional Information: Attachment 1, Bone Scan Study of Mohammed Jawad, 

dated 26 October 2003. 

     Respectfully Submitted, 

      //S// 

     Darrel J. Vandeveld 
     LTC, JA, USAR 
     Prosecutor 
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