






















































 
 

UNITED STATES OF AMERICA 
 

v. 
 

MOHAMMED JAWAD 
 

 
D-017 

        RULING ON DEFENSE MOTION  
TO DISMISS - VIOLATION OF  

RMC 703 and 707 

________________________________________________________________ 
        
 
1.  The defense asserts the government’s failure to comply with their R.M.C. 

703 and M.C.R.E. 304(d) discovery obligations has deprived the Accused of his 

right to a speedy trial and requests the Commission dismiss the Charges.   In the 

alternative, the defense requests a continuance and a Commission order limiting 

the government’s use at all subsequent Commission proceedings to evidence 

and witnesses provided to the defense as of 27 August 2008 and an extension of 

the filing deadline for motions to suppress statements of the Accused.    

 

2.   The Accused was served a copy of the referred charges on 31 January 

2008 and arraigned on 15 March 2008.  The current lead defense counsel was 

detailed on 29 April 2008.  At an R.M.C. 802 conference on or about 8 May 2008, 

the defense proposed a 10 September 2008 trial date.  The Commission held 

additional pretrial sessions on 19 June 2008 and 13-14 August 2008.  Without 

objection, the Commission scheduled the next pretrial session for 24-27 

September 2008.   

 

3. While assembly of the Commission has not occurred within 120 days of 

service of the Charges, the continuances granted by the Commission have 



allowed both parties time to research and brief complex motions regarding 

allegations of torture, lack of subject matter and personal jurisdiction and the 

impact of unlawful influence on the proceedings.  The Commission finds these 

reasonable delays outweigh the best interests of both the public and the Accused 

in a prompt trial.  The defense motion to dismiss for a lack of a speedy trial is 

DENIED, without prejudice.  However, the government delay in responding to the 

defense discovery requests does warrant relief.   

 

4. Not later than 15 September 2008, the trial counsel will provide the 

defense with copies of all statements, in any form, from any persons who 

interrogated, questioned or interviewed the Accused while in U.S. or Afghan 

custody, and copies of all statements, photographs, medical records, reports of 

investigation, and records pertaining to all other persons suspected in relation to,  

or witnessed, the grenade attack on SFC Michael Lyons, SFC Christopher Martin 

and Assadullah Khan Omerk on or about 17 December 2002 in and around 

Kabul, Afghanistan in the possession or control of any government agency.   

 

5. Absent extraordinary circumstances, or as otherwise prescribed herein, 

any evidence or witnesses that have not been provided by the trial counsel to 

defense counsel by 1200 hours EDT 2 September 2008 can not be used or 

called by the government in any Commission session, to include any pretrial 

session to litigate the issue of whether the Accused is an alien unlawful enemy 

combatant.   
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6. Notice of intent to introduce evidence does not satisfy the government’s 

discovery obligations.  The government must provide a copy of any original 

document or an accurate description of any physical evidence.  Any witness list 

must include accurate contact information and a synopsis of expected testimony. 

 

7. Any defense motion to suppress statements of the Accused is due by 

1200 hours EDT 18 September 2008.  Government responses are due by 1200 

hours EDT 22 September. 

 
8. The defense motion for a continuance is DENIED.  The 25-27 September 

2008 pretrial sessions remain scheduled at which time the Commission will 

receive evidence regarding the Accused’s status as an alien unlawful enemy 

combatant and testimony relevant to any motion to exclude statements of the 

Accused.   A tentative trial date is scheduled for 8-19 December 2008, which, 

depending on the outcome of the 25-27 September 2008 sessions, may be 

converted to a pretrial hearing.  

 
 
 
/s/ 
Stephen R. Henley 
Colonel, US Army 
Military Judge 
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