




















 
 

UNITED STATES OF AMERICA 
 

v. 
 

MOHAMMED JAWAD 
 

 
D-020 

        RULING ON DEFENSE REQUEST  
 FOR EMPLOYMENT OF DEFENSE  

 EXPERT AT GOVERNMENT EXPENSE 

________________________________________________________________ 
        
1.   On July 29, 2008, the Convening Authority denied a defense request to 

authorize the employment of Professor Madeline Morris as an expert witness in 

United States v. Mohammed Jawad.  On August 6, 2008, the Convening 

Authority denied a defense request for reconsideration.   On or about August 13, 

2008, Professor Morris traveled to Guantanamo Bay, Cuba on valid Invitational 

Travel Orders issued by the Office of Military Commissions.  She was not 

subpoenaed and the Military Commission had not ordered her production.  On 

August 13, 2008, over government objection, the Military Commission recognized 

Professor Morris as an expert in the law of wari and permitted her to testify at a 

pretrial session in the above captioned case.  The defense then renewed its 

request that the Military Commission order the Convening Authority pay expert 

witness fees to Professor Morris.  The Military Commission denied the motion, 

directing the defense to resubmit the request to the Convening Authority.  On 

September 3, 2008, the defense submitted a second request for reconsideration 

to the Convening Authority.  The Convening Authority denied the request on 

September 11, 2008, relying in part on the fact that the Military Commission had 

not ruled that Professor Morris should receive expert compensation.  On 

September 15, 2008, the defense filed a motion seeking an order from the 
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Military Commission compelling the Convening Authority to pay Professor Morris 

for services rendered as an expert witness.  The government opposes the 

motion. 

 

2.     RMC 703(d) states that, in the absence of advance authorization, an expert 

witness may not be paid fees other than those to which entitled to as an ordinary 

witness.   RMC 703(d) also provides that a request denied by the Convening 

Authority may be renewed before the military judge who shall determine whether 

expert testimony is relevant and necessary.   In this case, while the Military 

Commission had not determined Professor Morris to be relevant and necessary 

prior to her travel to Guantanamo Bay, Cuba, the Commission subsequently did 

so when it allowed her to testify as an expert witness regarding the law of armed 

conflict relating to child soldiers and the jurisdiction of war crimes tribunals.  

While the Military Commission ultimately did not adopt Professor Morris’s 

positions, it did find her testimony relevant and helpful in trying to resolve 

complex matters of subject matter and personal jurisdiction over unlawful 

combatants and questions surrounding the prosecution of child soldiers at 

military tribunals.  As such, while the decision may have come after her travel to 

Cuba, the Military Commission did ultimately determine Professor Morris’s 

testimony to be relevant and necessary. 

 

3. The Military Commission is unaware of any specific authority authorizing it 

to order the payment of expert witness fees for testimony already provided.  The 
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decision to approve funding appears to remain within the discretion of the 

Convening Authority.  In other words, while the Military Commission can abate 

the proceedings if a witness is not produced, it has no apparent authority to order 

the actual disbursement of expert witness fees after the witness has already 

testified. 

 

4. While the Military Commission rules that Professor Morris should be paid 

reasonable expert witness fees for her August 13, 2008 testimony in this case, 

the Defense motion to compel payment is DENIED and the Military Commission 

orders this matter returned to the Convening Authority for her consideration and 

action as she deems appropriate.  

 

 So ordered this 30th day of September 2008: 
 
 
 
 

/s/ 
Stephen R. Henley 
Colonel, US Army 
Military Judge 

 
i See MCRE 702. 
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