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UNITED STATES OF AMERICA 

 
v. 
 

OMAR AHMED KHADR 
 
 

 
Defense Motion 

For a Continuance 
 

16 October 2008 
 

1.  Timeliness:  This motion is filed within the timeframe established by R.M.C. 905. 
 
2.  Relief requested:  The defense respectfully requests the Military Judge to grant a 
continuance of the 10 November 2008 trial date, the 5 November suppression hearing, the 17 
October 2008 date for the submission of suppression motions, and all other dates on the current 
scheduling order. 
 
3.  Burdens of proof and persuasion:  As the moving party, the defense bears the burden of 
establishing any factual issues necessary to resolve the motion by a preponderance of the 
evidence.  R.M.C. 905(c)(2)(A).  
 
4.  Facts: 
 
 a. On 19 September 2008, the Military Judge granted the defense request for the 
appointment of Dr. Katherine Porterfield as an expert consultant/witness.  The Military Judge 
recognized that the defense had obtained private funding for its other requested expert, Dr. 
Xenakis, and directed the government to facilitate the access of both experts to Mr. Khadr at 
JTF-GTMO.  (See 19 September 2008 Ruling on D-090.)  Dr. Porterfield’s evaluation of Mr. 
Khadr is the first step in a “critical path” (which includes subsequent evaluation by Dr. Xenakis 
and analysis by Dr. Steinberg) that must be completed prior to both trial and the defense’s 
submission of motions to suppress Mr. Khadr’s alleged statements to government interrogators.  
(See Def. Mot. for Partial Cont., 19 Aug 2008.) 
 
 b. As early as 2004, attorneys acting for Mr. Khadr sought (unsuccessfully) to have 
him evaluated by an independent psychiatrist and/or psychologist in connection with his 
detention at Guantanamo Bay.  See O.K. v. Bush, 344 F.Supp.2d 44 (D.D.C. 2004).  Mr. Khadr’s 
counsel in the previous military commission system requested similar expert assistance in 2006.  
In fact, they requested the assistance of Dr. Xenakis.  (Attachment Z to Def. Mot. D-064).  
Defense counsel in this case requested the appointment of Drs. Porterfield and Xenakis in May 
of this year.  The government has consistently resisted all such efforts. (See generally Def. Mot. 
for Partial Cont., 19 Aug 2008.)  It goes without saying that the defense experts would likely 
have completed their work by now had the government granted the requests for expert assistance 
in May of this year. 
 
 c. Upon receipt of the Military Judge’s 19 September 2008 order, the defense 
promptly notified Dr. Porterfield of her appointment and asked her to indicate when she could 
travel to GTMO to meet with Mr. Khadr.  She indicated that due to professional commitments 
(including OCONUS travel), she would not be able to come before the week of 13 October 2008.  
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She also indicated that would need to review a number of documents and records relating to Mr. 
Khadr before beginning neuropsychological testing and evaluation.1  Dr. Porterfield indicated 
that she had been keeping her schedule open for some time, but had finally been compelled to 
make certain professional commitments that prevented her from traveling to GTMO prior to the 
week of 13 October 2008.  (See Decl. of Dr. Katherine Porterfield, 29 Sept 2008 (Attachment 
A).) 
 
 d. On 14 October 2008, Dr. Porterfield met with Mr. Khadr at GTMO in the 
presence of defense counsel.  Mr. Khadr met with her alone on 15 October 2008 in what was 
primarily, but not exclusively, a “rapport building” visit.  Dr. Porterfield plans to return to 
GTMO the week of 27 October 2008 to resume her evaluation of Mr. Khadr.  In light of her 
schedule and the availability of military flights to and from GTMO, she is unable to return before 
the week of 27 October 2008. 
 
5.  Law and argument:  The Military Judge should grant a continuance of the trial date 
and deadline for submission of evidentiary motions in order to give the defense adequate 
time to complete discovery and employ the services of experts granted by the Commission 
and Convening Authority.2 
 
 a. It is in the interests of justice to grant a continuance and, consistent with the 
Military Judge’s order of 19 September 2008, good cause exists to justify doing so.  Issuance of 
the current scheduling order followed an R.M.C. 802 conference, which took place on or about 
11 September 2008.  The parties appeared to agree that it would be in the interests of judicial 
economy to conduct a hearing on suppression motions the week before the commencement of 
trial (so as to avoid having to transport witnesses to GTMO twice) and to fix the date for the 
submission of defense motions to suppress approximately two weeks prior to the start of the 
suppression hearing.  The current scheduling order, which sets the date for trial at 10 November 
and the deadline for the submission of suppression motions at 17 October, is consistent with this 
approach. 

                                                 
1Dr. Porterfield must examine a number of matters relating to the circumstances of Mr. Khadr’s detention 
and interrogation in order to complete her evaluation and assist in other matters relating to defense 
preparation.  Obviously, this includes classified documents.  The defense is working with the prosecution 
to expedite the granting of a security clearance for Dr. Porterfield.  Alternatively, the prosecution has said 
that it can seek authorization for Dr. Porterfield to examine classified materials on a case by case basis, 
but such requests would have to be justified “page by page and line by line.”  Moreover, it now appears 
(based on a document to which the defense obtained access this week) that the government may not yet 
have disclosed psychiatric records directly related to the work of the defense experts.  See JTF Memo 
(Attachment B) (referring specifically to detainee with , which is Mr. Khadr).  The defense is 
currently investigating the matter and working with the prosecution to determine whether these 
psychiatric records have been withheld.  For obvious reasons, the production of such records is crucial to 
the defense’s ability to employ its experts in connection with defense preparation for trial. 
2 This Commission’s authority to grant a continuance is clear.  MCA § 949e provides that the “military 
judge . . . may, for reasonable cause, grant a continuance to any party for such time, and as often, as may 
appear to be just.”  Rule for Military Commission 707 additionally provides for the granting of a 
continuance in the “interests of justice . . . .” 
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 b. As noted above, as set forth in previous defense filings with the Commission, and 
as recognized by the prosecution (see LCDR Kuebler e-mail thread of 3 October 2008 
(Attachment C)), the defense experts must complete the critical path before trial and litigation of 
suppression motions.  Dr. Porterfield will not resume her evaluation of Mr. Khadr before the 
week of 27 October 2008.  Whether or not she is able to complete her evaluation that week,3 
there is no possibility that she will have time to write a comprehensive report of her findings and 
deliver it to Dr. Xenakis, that Dr. Xenakis will have time to evaluate Mr. Khadr, prepare a report 
of his findings and deliver it to Dr. Steinberg, and that Dr. Steinberg will have time to prepare his 
report and deliver it to the defense prior to the current trial date of 10 November, let alone in 
time for the 17 October motions deadline (just one day away).  The defense is simply unable to 
file its suppression motions in accordance with the current deadline.  Moreover, the 10 
November trial date is now patently unrealistic.  In light of the logistical issues often cited by the 
prosecution, it makes no sense whatsoever to continue under the terms of the current scheduling 
order. 
 
 c. Good cause exists to grant the requested relief and the resulting delay is not the 
fault of the defense.  As noted above, lawyers for Mr. Khadr have literally been seeking to get 
these (or similar) experts to GTMO for years.  The defense in this case has been actively working 
to get its experts approved and sent to GTMO since May.  The defense is not suggesting that the 
prosecution was not within its rights to oppose the defense requests for expert assistance, 
however, the government must be prepared to accept the natural and probable consequences of 
its actions in  the event its opposition was unsuccessful.  To hold otherwise, would be to allow 
the government to “have its cake and eat it too,” constitute an effective denial of the motion 
regarding expert assistance that the Commission just granted (D-090), and deny Mr. Khadr his 
right to a fair trial. 
 
 d. Lastly, it bears noting that the defense expert requirements are not the only basis 
for delay.  Discovery is still outstanding (e.g., documents relating to this case that are in the 
possession of the Canadian government, documents relating to Abu Laith Al Libbi, and 
documents relating to BSCT operations), and there is at least one critical discovery issue 
                                                 
3 The defense notes that based on its discussions with Dr. Porterfield, there is a possibility that she will 
have to return to GTMO subsequent to the week of 27 October to complete her evaluation of Mr. Khadr.  
This is in no way unreasonable.  Dr. Emily Keram, who served in a similar capacity for the defense team 
in the case of U.S. v. Hamdan, was permitted eight visits to GTMO and approximately 120 hours with 
Mr. Hamdan (unlike Mr. Khadr, an adult at the time of his alleged offenses and detention, and whose case 
lacks many of the issues peculiar to this case resulting from Mr. Khadr’s physical injuries) in order to 
complete her work in connection with that case.  While the defense is not suggesting that mechanistic 
formula does or should apply to the time Dr. Porterfield should be expected to complete her work in this 
case, the Hamdan case can serve as a rough guide in determining what is reasonable in this case.  
Moreover, in its 24 September 2008 meeting with the defense, the prosecution took the position that Dr. 
Porterfield’s hours should be limited to that requested in the original request to the Convening Authority.  
While the defense does not concede that this is accurate, it is worth noting that the original request to the 
Convening Authority asked for 100 hours of Dr. Porterfield’s time to be approved.  Thus, by the 
prosecution’s own reckoning, Dr. Porterfield should be permitted time comparable to that afforded to Dr. 
Keram in order for Dr. Porterfield to complete her work in this case. 
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(defense access to intelligence interrogators) that must be resolved before the defense will be in a 
position to litigate suppression motions.4  As the defense has previously noted, defense counsel 
have been served with thousands of pages of additional documents in discovery in this case and 
have been largely preoccupied litigating discovery, evidentiary, expert, and other motions, and 
have not had the time to review and digest this material.  The defense was permitted access to 
perhaps the most critical witness in this case (“OC-1”) just last week.  In the course of that 
interview, OC-1 was able to explain to the defense, for the first time since the inception of this 
case, the significance of certain classified documents provided to the defense in response to 
defense discovery requests and/or motions.  This has prompted defense requests to interview 
three additional witnesses, which the prosecution is working to facilitate.  Moreover, the defense 
has yet to be afforded access to Jim Taylor, although the defense understands the prosecution is 
working to provide access to him.  As a result, expert issues aside, the discovery process is 
simply not yet complete and continuing to work under the terms of the current scheduling order 
virtually guarantees incomplete and/or last minute discovery that will necessarily infringe Mr. 
Khadr’s right to a fair trial. 
 
 e. A continuance is necessary for defense experts to complete their work in 
connection with this case and for discovery to be completed in a timely fashion.  Attorneys 
representing Mr. Khadr have sought expert psychiatric and psychological assistance in 
connection with his defense, literally, for years.  The government has consistently blocked their 
efforts.  This is a critical step not only in preparation for trial generally, but in litigating the 
admissibility of Mr. Khadr’s statements to interrogators.  Moreover, essential discovery is 
outstanding.  This is through no fault and should not work to the prejudice of the defense.  Good 
cause therefore exists to grant the requested continuance and the interests of justice require it.5 

6. Oral Argument:  The defense hereby requests oral argument in the event the Military 
Commission is not inclined to grant the requested relief on the pleadings. 

7.  Witnesses and evidence:  Attachments A through D. 
 
8.  Certificate of conference:  The prosecution opposes the requested relief. 
                                                 
4 Additionally, based on information contained in classified discovery provided by the prosecution (i.e., 
the interrogation plans from JTF-GTMO), the defense intends to seek reconsideration of the 
Commission’s ruling on D-079 (analyst support packages).  Due to logistical constraints on the defense’s 
ability to file classified matters with the Commission, the defense has not yet been able to submit matters 
in support of reconsideration, but expects to do so upon defense counsels’ return to Washington, D.C. 
5 In the event the Military Commission grants the requested relief, the defense does not believe it is 
necessary to conduct a session of the Commission on 5 November 2008.  However, if, the Military Judge 
disagrees or believes it necessary to conduct a session of the Commission for another purpose, the defense 
respectfully requests that such session take place no sooner than the week of 10 November.  Anticipating 
that this case would be concluded before now, on 4 May 2008, Assistant Detailed Defense Counsel, Ms. 
Rebecca Snyder,  

  Obviously, Ms. Snyder is prepared to 
cancel her trip and absorb the resulting financial loss if trial were to take place in accordance with the 
current trial schedule.  However, if the Military Judge grants the requested relief and there is no apparent 
urgency in conducting a session during the above-mentioned dates, the defense respectfully requests that 
Ms. Snyder’s leave plans be taken into account in scheduling the next session of the Commission. 
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10.  Attachments:6 
 
 A. Decl. of Dr. Katherine Porterfield 
 
 B. JTF Memo 
 
 C. LCDR Kuebler e-mail thread of 3 October 2008 
 
 D. Cancelled deposit check 
 
 
       /s/ 
       William C. Kuebler 
       LCDR, JAGC, USN 
       Detailed Defense Counsel 
 
       Rebecca S. Snyder 
       Assistant Detailed Defense Counsel 
 

                                                 
6 The defense is filing this motion from Guantanamo Bay where it does not have access to a scanner.  The 
defense will file the attachments upon return to Washington, DC. 
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RULING 

Defense Motion 
For a Continuance 

DO93 

1. The Defense requests the Commission to grant an indefinite continuance in these 
proceedings. The Government opposes this motion. 

2. The Defense has not provided an adequate factual or legal basis for an indefinite 
continuance. The Defense has had a substantial period of time to prepare for this case. 
Accordingly, the Defense motion for an indefinite continuance is denied. The 
Commission finds and orders as follows: 

a. The Defense has sufficient information in order to file a motion to suppress any 
statements by the accused in accordance with Military Commission Rules of Evidence 
(MCRE) 304. The Defense will file any such motion no later than 7 November 2008. 
The Government will file any response no later than two weeks after the Defense brief is 
filed. 

b. If necessary, the Defense may be required to file more specific grounds for any 
motion to suppress in accordance with MCRE 304(d)(3). The Commission notes that 
under MCRE 304(e), once the Defense files a motion to suppress, the prosecution has the 
burden of establishing the admissibility of the evidence. The Commission interprets that 
provision to require the Government to call witnesses or present some evidence to meet 
its burden without the requirement of the Defense to first present matters on the 
admissibility of any of the accused's statements in light of MCRE 304(f). 

c. Counsel will provide the Commission any proposed voir dire questions to the 
panel members no later than 3 weeks prior to the start of the suppression motion. 

d. Counsel will provide the Commission proposed findings instructions and potential 
sentencing initructions no later than 3 weeks prior to the start of the suppression motion. 
The Commission will provide counsel with a copy of the opposing counsel's proposed 
instructions after they have been filed with the Commission. 

e. The Government will provide Dr. Porterfield with the correct web site no later than 
3 1 October 2008 in order for her to provide the appropriate information for a background 
check in order to obtain an appropriate security clearance. Dr. Porterfield will fill out the 
appropriate web based forms no later than 7 calendar days after being provided the 



correct web site. If Dr. Porterfield fails to meet this deadline, the Commission may find 
that the Defense has waived the opportunity for Dr. Porterfield to have access to any 
classified material, assuming without deciding, that such access is necessary for an 
adequate evaluation. 

f. As discussed at the hearing on 22 October 2008, the Defense has already submitted 
a list of witnesses to the Government which it requests the Government to produce. The 
Commission is not ruling on the production of any of those witnesses as that issue is not 
yet properly before the Commission. The Defense will provide the Government with a 
list of any additional witnesses it is requesting the Government to produce no later than 7 
November 2008. 

3. The hearing dates and trial dates are as follows: 

a. The suppression motion will begin on 19 January 2009. 

b. The trial will begin on 26 January 2009. 

c. Counsel for either side may request additional hearings, but must do so in a written 
request no later than 14 November 2008. 

4. This ruling supersedes the scheduling order dated 15 September 2008. 

So Ordered this 23rd day of October 2008. 

COL, JA 
Military Judge 
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