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Hodges, Keith 

From: Hodges, Keith 
Sent: 
To: 

Cc: 

Subject: 

I. Colonels Brownback and Chester have scheduled a trial term for Military Commissions during the week of 9 
Jan 2006 at Guantanamo Bay, Cuba. 

2. Counsel in US v. a1 Bahlul and US v. Khadr will be prepared to attend conferences at the call of the 
respective Residing Officers during the period 1200 hours, 9 Jan through 12 Jan. 

3. A session will be held in the case of United States v. a1 Bahlul at 1000, 10 Jan 2006. This will be the earliest 
session for that case during the trial term. Other sessions may be held during the trial term. 

4. A session will be held in the case of United States v. Khadr at 1000,ll Jan 2006. This will be the earliest 
session for that case during the trial term. Other sessions may be held during the trial term. 

5. This trial temr docket is subject to change, however the first session in a specific case will not be held earlier 
than as indicated in paragraphs 3 and 4 above. 

6. The Presiding Officers anticipate that if sessions other than those indicated in paragraphs 3 and 4 above are 
held, the latest session would be on 12 Jan. However, all parties must realize that the trial term will not end 
until each Presiding Officer is satisfied that a further session during the trial term would be of no additional 
benefit. 

7. Parties will be kept advised of any changes so that travel and other logistical anangem& can be made. 

BY DIRECTION OF THE PRESIDING OFFICER 

Keith Hodges 
Assistant to the Presiding Officers 

RE 121 (a1 Bahlul) 
Page 1 of 1 



Hodgas, Keith 

F m :  
8.nf: 
To: 

Cc: 
SubJOu: 

Tueedav. December 13.2006 1:50 PM 

Pete B m w n b e  Hodass. Keith . . - . . ~  -. -. . . - -  
RE: Request for exarsal from week of 9 January sssrbn, In US w16ahlul 

Tha Presiding Officer has reviewed LT -request and he advieem that the 
appearance of detailed proeeation couneel at this seasion ie a matter within the province 
of the Chief Prosecutor and the Lead Prosecutor on the case. 

Both the Lead Prosecutor and the Chief Prosecutor know what buefneae ve plan to conduct 
at the January sessions, and the Prosecution met be prepared to conduct (111 of it at that 
aession. 

FOR THE PRESIDING OFFICER 

Keith H. Hodgee 

ALL t 

I am only the Assietant to the Presiding Officer. Emalle for decision by a Presiding 
Officer m e t  alwaye be sent to that Preeiding Officer and me. 

I added COL Brownback's email addreee in the n): block. No need to eend to him agaia. 

Prom: 
Sent; Hen 12/12/2005 9:06 AM 

RE 122 (a1 Bahlu 
Page I of B 



Mr Hodges, 

I respectfully request to be excused by the presiding Officer from the 9 January session 
to be held in the case of the United States v a1 Bahlul. 

Very Respectfully, - 
Proeecutor, Office of Military Commissions Department of Defense 

RE 122 (a1 Bahlul) 
Page 2 of 2 



PO 101 ( a1 Bahlul) - Defense Response to Presiding Officer's Resumption of Proc eedings... Page 1 of 3 

From: 
Sent: Friday, December 16, 2005 11:28 PM 

To: 

Subject: Presiding Officer's Reply: RE: PO 101 ( at Bahlul) - Defense Response to Presiding Officer's 
Resumption of Proceedings Order 

MAJ Fleener, 

Please see COL Brownbackrs instructions to me below. 

Keith Hodges 

Mr. Hodges, 

Please send the below to MR3 Fleener, all counsel in US v. A1 Bahlul, the Chief 
Defense Counsel, and the Chief Prosecutor. 

Please make MAJ Fleenervs email and the attached memo a filing in the PO 101 
series. Please make LTC email and the attached memo a separate filing in 
the PO 101 series. 

COL Brownback 

MAJ Fleener 

1. Your request in paragraph 7 of your 16 December 2005 memorandum ie granted. See 
the instructions above to Mr. Hodges. 

2. Regardless of your position on whether you will be representing Mr. a1 Bahlul, 
it does not change the fact thar you were directed to provide your calendar showing 
your availability and you were directed to suggest a trial calendar. This 
information does not require you to assert any position with regard to Mr. a1 
Bahlul, but only for you to provide the Presiding Officer with information to be 
used to plan Commission proceedings, should you be directed to represent Mr. a1 
Bahlul . 
3 .  So there is no question in your mind, I refer you to M L  Sullivan's memorandum 
of 3 November Z O O S  in which he detailed you as Military Counsel for Mr. a1 Bahlul. 
The case of the United States v.  a1 Bahlul was referred to a military conmiasion 
for trial. I was appointed as the Presiding Officer of that military conmission. 
I am a full colonel on active duty in the United States Army. I have determined 
that fulfilling the requirements 1 laid out for you in my basic correspondence and 
in paragraph 2 above are related to your military duty as Military Counsel for Mr. 
a1 Bahlul. 

3. Your request in paragraph 3 of your attachment to have me translate certain 
matters into Arabic is denied. The Chief Defense Counsel, COL Sullivan, will be 

RE 123 (a1 Bahlul) 
Page 1 of 5 



PO 101 ( a] Bahlul) - Defense Response to Presiding Officds Resumption of Proceedings ... Page 2 of 3 

able to direct you on how you can get documents translated for the client whom he 
ha8 detailed you to represent. 

4. You will be prepared to conduct voir dire of the Presiding Officer during the 
January 2006 trial term. one of the outcomes of that session is that you could be 
ordered to represent Mr. a1 Bahlul, and if that is the case, you will either 
conduct voir dire or waive your opportunity to do so. 

5 .  You are hereby ordered to comply with paragraph 7c, PO 101, no later than 1200 
hours, 19 December 2005. 

Peter E. Brownback I11 
COL, JA 
Presiding Officer 

Per the Presiding Officer's direction, thie email, MAJ Pleeneras email below, and 
the attachment to MAJ Fleenerls email will be added to the filings inventory as PO 
101 B. LTC Parriehls email and the attachment to his email wherein he responded to 
paragraph 7c of PO 101 will be added to the filings inventory as PO 101 C. 

BY DlRECTlON OF THE PRESIDING OFFICER 

Keith Hodges 
Assistant to the Presidine Officers 

From: Aeener, Tom, MAJ DoD GC I' 

---0rIg1nal Message---- 

From- 

knt: Tuesdav. December 13. 2M)5 13:13 

S u m  PO I01 ( al Bahlul) - Proseastion R-se to Presldlnp m f s  Resumption of Proacdinps Order 

Sin - 

RE 123 (a1 Bahlul) 
Page 2 of 5 



PO 101 ( a1 Bahlul) - Defense Response to Presiding Officer's Resumption of Proceedin gs... Page 3 of 3 

Attached please find the Prosecution's proposed litigation schedule in response to paragraph 7c of the 
Presiding Officer's Resumption of Proceedings order of 16 NOV 05. 

<< File: Prosecution Response - PO 101 110.pdf >> 

Lt Col 
Prosecutor, Office of Military Commissions, 

RE 123 (a1 Bahlul) 
Page 3 of 5 



DEPARTMENT OF DEFENSE 
OFFICE OF TEE CEIEF DEFENSE COUNSEL 

OFFICE OF MIL,ITARY COMMISSIONS 

TO: Cotonel Peter Brownback, Presiding Mficer 

SUBJECT: Requlred Response to Prestdlng Officeh Resumptfon of 
Proceedings Order - Ynited States v. al Bahul 

1. On November 16,2005 you requested all counsel provide a calendar showing the 
dates they were unavailable or unable to work on Commission matters. You also 
requested each lead counsel recommend a trial schedule, 

2. While I have been detailed to represent Mr. al Bahul, he has never requested nor 
accepted my representation. Further, he has exp lWy stated his desim to represent 
himself. Consequently,. I am unable to form an AttomeyIClient relationship with Mr. a! 
Bahul. 

3. It Is my opinion that Mr. al Bahul is presently serving as his own counsel and as such 
these docketing matters shouM be presented to him. I mpw#u,lly request you cause 
all documents to be translated into Arabic, so that Mr. al8ahul can understand them 
and act accordingly. In the meantime, I will be forwarding all mattiers to him, excepting 
classified or otherwise protected informatton. 

4. 1 understand that I have been ordered to attend the 10 January session and I Intend 
to amply with that order. However, because Mr. al Bahul is nptxtsenting himself, i wiH 
not be preparing wir dire or drafllng any motions. Regarding my scheduie. please note 
I will be attending the Law of War course durlng the last week of January. 

5. Pursuant to paragraph 8 of your resumption of proceedings order, I am undertaking 
efforts to secure ethical guidance regarding forced mpmdatbn of crlmlnsl 
defendants. As soon as I am able to determine my ethical duties and analyze the 
variaus optlons, 1 will inform you. 

6. Since I am not yet certain what, if anything, I am ethically entitled to do with respect 
ta wpresenting the accused, I point out to the Commtssion that on 10 January 1 am 
neither acting for the accused nor seeklng to assure that his rights are probded. Since 
the accused is barred from self-representation and, at his request, will have no Lawyer 
s a n g  to act on his behalf on 10 January 2008, there is no concelvable way for the 
accused to exercise any rights provided him. 

RE 123 (a1 Bahlul) 
Page 4 of 5 



7. 1 ask that this letter be made part of the oftlcial r e d  of the 10 January 2006 
proceeding. 

MA)', JA 
Defense Counsel 

Copy Po: 
wj- 
Mr. Keith Hodges 

RE 123 (a1 Bahlul) 
Page 5 of 5 





I 
UNITED STATES OF Ah4ERICA I PO 101 - 91 Bohld 

I 
I Prosecution Response to 

v. ( Presiding officer's Reoumptlon 
I of P m x d h p  Order 

ALI HAMZA SULAYMAN AL BAHLUL I 
I December 13,2005 

1. Pursuant to paragraph 7c of the Resumption of Proceedings Order, 16 Novembg 
2005, the Presiding Officer directed counsel h r  both sides in the above captioned case to 
propose a trial schedule. 

a. The Prosecution proposes the following trial schedule: 

(1) 10 January 2006: First session to detanine c o m d  rights, voir din the 
Presiding Officer, and set a litigation schedule. [7c(1)] 

(2) 30 January 2006: Motions not dependent on opposing party's comp1iance 
with discovery. [7c(2)] 

(3) 1 3 February 2006: Responses to motions. 

(4) 27 February 2006: Discovery obligations completed (subject to continuing 
obligations with regard to dikvezy). [7c(3)] 

(5) 28 February 2006: Voir dire prospective membaq litigate motions requiring 
hearing before Presiding Officer. [7c(4)] 

(6) I 1 April 2006: Commence presentation of evidence on the merits. [7c(S)] 

w 
U Col, USAFR 

RE 124 (a1 Bahlul) 
Page 2 of 2 



Sent: Monday, December 19,2005 1236 PM 
To: 

Sub).ct: PO 10 1 ( al Bahlul) - calendar (fleener) 

Su* ~esiding 0f~cer'sRepIy: RE: PO 101(d ~ a h I d ) - ~ R e s p o m t o ~ s ~ # l n g ~ s  
Resunpeion of Proceedings Order 

M A J  Pleener, 

Please see COL Brownback's inetructiona to are belw. 

Keith Hodgee 

Mr. Hodges, 

Please mend the below to MRJ Fleener, all counsel in US v. ?d Bahlul, the 
Chief Defenee Counsel, and the Chief Prosecutor. 

Please make MAI Fleenerve small and the attached memo a filing in the PO 
101 series. Pleaee make LTC m a i l  and the attached mamb a separate 
filing in the PO 101 series. 

COL Brownback 

1. Your request in paragraph 7 of your 16 December 2005 memorandum ie 
granted. See the instructions above to Mr. Hodges. 

2. Regardless of your position on whether you will be repreeehting Ur. a1 
Bahlul, it does not change the fact that you were directed to provide your 
calendar showing your availability and you were directed to Buggent a trial 
calendar. This information does not require you to assert any poeitioa with 
regard to Mr. a1 Bahlul, but only for you to pmvide tho Presiding Officer 
with information to be used to plan C d e e i o a  proceadings, should you be 

RE 125 (a1 Bahlu 
Page 1 of 

11 
8 



directed to represent Mr. a1 Bahlul. 

3. So there is no queetion in your mind. I refer you to COL Sullivaa'e 
memarandurn of 3 November 2005 in which he detailed you ae Military Couneel for 
Mr. a1 Bahlul. The case of the United States v. a1 Bahlul was referred to a 
military corrmission for trial. 1 was appointed M the Presiding Officer of 
that military conaniseion. I am a full colonel cna active duty in the Ubited 
States Army. I have determined that fulfilling the mquirenmxlte I laid out 
for you in my basic correspondence and in paragraph 2 above are related to 
your military duty ae Military Caunecl for Mr. a1 BahluL. 

3. Your request in paragraph 3 of your attachment to have me translate certain 
mattera into Arabic is denied. The Chief Defenre Counsel, COL Sullivan, will 
be able to direct you on how you can get document6 translated for the client 
w h a  he has detailed you to represent. 

4. You will be prepared to conduct voir dire of the Presiding Officer during 
the January 2006 trial tenn. One of the outcam88 of that seesicm is that you 
could be ordered to  represent Nr. al ~ahlul, and if that is the case, you v i l l  
either conduct voir dire or waive your opportunity to do eo. 

5. You are hereby ordered to canply with paragraph 7c, W 101, no later than 
1200 hours, 19 DcCembtr 2005. 

Peter E. Brownback 111 
COL, JA 
Presiding Officer 

Par the Presiding Officer's direction, this -1, HAJ Fleaaer'a emall &LOW, 
and the attachment to W Pleener's email vill be added to the filings 
inventory as PO 101 B. LTC B e m a i l  and the attachrent to N s  m i l  
wherein he responded to paragraph 7c of W 101 will be added to the filings 
inventory aa PO 101 C. 

BY DIRECTION OF THE PRESIDING OFFICER 

Kelth Hodges 
AerdsPlnt to the Pmidina Officers 

RE 125 (a1 Bohlul) 
Page 2 of 8 



Sin - 
Atteched please find tha Pmsxution's proposed litigation sdwdub in mpoma to parsqeph 7c of 
the Presiding Off~cefs Resumption d uder of 16 NOV 05. 

<< File: Prosacution Response - PO 101 1lO.pdf 

~t COI Ofl. USAFR 
Prosecutor, ~ce of Military Commissions, 

RE 125 (a1 Bahlul) 
Page 3 of 8 



DEPARTMENT OF DEFENSE 
OFFICE OF TEE CEIEF D F W S E  COWEL 

OFFICE OF MILR'ARY C O ~ I O N ' S  

1 9 ~ 2 0 0 5  

TO; Cobnel Pater Brownback, PfWdbg Ollicer 
SUBJECT: Reqdred Responw to Prorrkihg CMicwb 12!16(05 emdl - ms-, 

v. 01 BahuI 

1. Punwsnt to paragraph 7b of the Rewmption of PrPceedm Order, 16 NovemW 
M05, the Presid'i O f k e r  dllected counsel for both sides h the atuwe captiomad care 
60 provide a caiendar showing the dates In wh#r t h y  am urwrdbWe tu attend a 
sensbn Or wrk  on Commissbn matter. I am filing thk mmonndun, M as Mr. al 
-J's courusel, rather mder the cwlditkn that I am ordersd $0 fepmmnt him md tf 
that order is lawful thmRre forcing my mpmmWbn rpon hhn. 

2. 1 am currently scheduled to attend the Law of War ooorss h ChaWbWb, VA 
dlntrg the last week of January. 

3. Notwithstanding paragraph 7(d), I prepared thle document h mmonndum form so 
as to avo# any appearance of amvlng as Mr. al Bahurs cwnwl. 

Copy to: 
L W ~  
Mr. Kei i  HOdges 

RE 125 (a1 Bahlul 
Page 4 of B 



Hod-, Keith 

S.nt Monday, December 19,2005 1238 PM 

Sub- PO 101 ( al Bahlul) - Defense Response to Reaiding Ofhr's Re8urnptiM of Promedings 
Order 

Attadun,nts: PO 101-Defense Response to R e s i d i i  Offiwfs R- d Pmedngr 0rda.M 

d k k  Presiding W s  Reply: RE: PO 101 ( al Bahhd) - Oefense Rerponse bo PrrJldlng mods 
ftesmption of Roceedlngs Order 

MAJ Fleener, 

Pleaee see COL Brawnback's inetructione to me below. 

Keith Hodgee 

Mr. Hodges, 

Please send the below to MRJ Fleener, all caunmel in US v. Al Bahlul, the 
Chief Defense Counsel, and the Chief Prosecutor. 

Please make MAJ Fleenerra emil and the attached ~lem a filing in the PO 
101 aeries. Please make LTC e m a i l  an& the attached maao a eeparate 
filing in the 101 aeries. 

1. Your request in paragraph 7 of your 16 Dccembor 2005 memorsndum is 
granted. See the instructione above to Mr. Hodgem. 

2. Regardless of your position on whether you w i l l  be representing Mr. a1 
Bahlul, it does not change the fact that you wen directed to provide your 
calendar showing your availability and you were directed to mggert a trial 
calendar. Thin information does not require you to rurert My positian with . 
regard to Mr. a1 Bahlul, but only for.you to provide the Preoiding OfFLcer 

RE 125 (a1 Bmhlu 
Page 5 of 
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with information to be used to plan Commisnion procscdinge, sbuld  you ba 
directed to repreeent Mr. a1 Bahlul. 

3 .  So there ie no queetion in your mind, I refer you to COL Sullivan's 
memorandum of 3 November 2005 in which he detailed you &a Military Count~el for 
Mr. a1 Bahlul. The caec of the United States v. a1 Bahlul was referred to a 
military commission for trial . I was appointed as the Presiding Officer of 
that military conmission. I am a full colonel on active duty in the United 
States Amy.  I have determined that fulfilling the requirements I laid out 
for you in my basic correepondence and in paragraph 2 above are related to 
your military duty as Military Couneel For Mr. a1 Bahlul. 

3. Your request in paragraph 3 of your attachment to have me translate certain 
matters into Arabic is denied. The Chief Defense Couneel, COL Sullivan, will 
be able to direct you on how you can get docuamntn translated for the client 
wham he has detailed you to represent. 

4. You will be prepared to conduct voir dire of tho Presiding Officer during 
the January 2006 trial term. One of the outcomes of that seeoion is that you 
could be ordered to represent Mr. a1 Bahlul, and if that is the case, you will 
either conduct voir dire or waive your opportunity to do eo. 

5 .  You are hereby ordered to comply with paragraph 7c. PO 101, no later than 
1200 hours, 19 Decerrber 2005. 

Peter E. Brownback 111 
COL, JA 
Presiding Officer 

Per the Presiding Officerla direction, this email, nUJ Pleenerls email br lOW,  
and the attachment to HAJ Pleener's email will be added to the filings 
inventory as PO 101 B. LTC mail and the attachment to hie mil 
wherein he responded to paragraph 7c of PO 101 will he added to the filing8 
inventory ae PO 101 C. 

BY DIRECTION OF THE PRESIDING OFFICER 

Keith Hodges 
Assistant to the Presiding Officers 

RE 1 25 (a1 Bahbl 
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Attached ple- find Ihe Proseartlon's proposed r-6an schrdul. in mpuw lp pemgnph 7c of 
the Presiding ORiceh Resumption of Proceedings ader of 18 N W  05. 

cc File: Prosecution Response - PO 101 110.pdf >> 

USAFR 
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H-, Keith 

Fmm: 
ikm. Tuesday, December 20,2005 10:W AM 

SubJoet: RE: PO 101 - POs Reply to MAI fleener email of 19 Dec 2005 

MAJ Flcenn, 

Thc Residing Officer has directed me to send you the below. 

BY DIRECTION OF THE PRESIDING OFFICER 

Ambnt ib the Presiding ORicers 

1. I have not o r d d  you to represent Mr. a1 Bablul. You wae dstoilcd to rcprtseat Mr. al Bahlul by 
COL Sullivan's memorandum af 3 November 2005. I have not been rrdvid that COL Sullivm, or other 
competent authority, has released you from your detail. 

2. I have ordered you to perform certain functions which a detailod OOMSG~ is q u i d  tD perform. 
None of those functions have required you to represent Mr. a1 Bahlul. Specifically, being pFeparrd to 
conduct voir dire does not require you to represent Mr. a1 Bohlul, though it dacs rcquim you to bt 
p q a d  to represent him if you are mphd to do so. 

3. 1)rrring or after the 10 January 2006 session, you may bo required to r e p r t s ~ ~ t  Mr. a l  W l .  I do not 
h o w  at this time whether or not you will be required to do lo. This is why tho language h n  my earlier 
email which you cited is conditional. "One of the outcomes of that [January trial tcrm] semion b that 
gaw covld k ordered to repnsent Mr. a1 Bahlul, and Itbat is the cast, you will either d u c t  vou dire 
or waive your opportunity to do so." 

6. Mr. 21 Bahlul has not been and is not being threatened or "fhther t&emnedI1 with fodeiauc of voir 
dire if you "do not not [sic] commenco representation of him aow and prepme voir din." You have 
been told drat the opportunity may arise b conduct voh dire, and you may take of that 
opportunity. You may decide to conduct voir din with or without beiag pmpad. I am not dirccthg 
you 60 represent him thmugh preparing to conduct voir dire. You just have beon given the courtmy of 
knowing what might occur so you m y  plan - and be p q m d  - accordbgly. 

7. As you know, I have quested an opinion from The Judge Advocate Gencnl of the United Statw 

RE 126 (a1 Bahhr 
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Anny on your situation. I hope to have their opinion m hand be&m the 10 January d o 1 1  

8. A copy of your email and this reply will be added to the filingp invcatory. 

Peter E. Brownback 111 
COL, JA 
Rtsiding Ofker  

hom: Reener, Torn, MA) Dd) GC -1 

Your Novanba 16 or&r regarding resumption of jmccdngr nquired that Eounrcl indicate a date w h  Mir dire could 
m. It did not require or order prqaration of wir din q d o n r .  

Your 16 m b e r  2005 e-mail is confirring. 

YOU rtpte in numbered paragraph 4 the following: 'You will be prepllPsd UI c4nduct voir dhe dtk Prcddiag of6m 
tbe Jmurry 2006 trial term. Om of the outcomes of that &on is tM you d d  k adad t o w  Mr. I ]  hhh& md if 
tht is the cost, you will ei thcr conduct voir dire or waive your appahPIity to & 80.'Thirm~~~& rrcogeim tbt I hvc 
rouPht minions 18 to whctha I can cthidtv and lawfullv lrrrrrvnt k6. d 83rhJ ova hir o b i 6  md rbrcat a 6ndia 
thU-be u unable to defend hiself a ha6 &hated Ijlon;gh his oon~lct that ha will db&t h e  YW - 
nrpollpe indicates that "you [menning I] could be ordered to represent Mr. al Bahlul." At that W, I wodd hlVC to mka a 
judgmenl as to whether the or&r is lawful and binding upon me, md if I d u d e d  bns it wa I d d  tbcn do w M i c  ' 

and proper to r e p r m  Mr. al Bahlul. Howcvcr, no sucb order hm bw modc. So, I orlr you explicitly w- you 
arc 

(1) ardering me now to rcprescnt Mr. al Bahlul, (2) even though I haw not epparad bcfom you and haw not h d  a hsvhrg 
anthcer)licdkgalirruc [hveraiscd, and 3) youhnvenot ad~theirrueIbnrdredmdhudanyopaionthat 
pnpartr to be binding, and whetha you ue (4) furttrr thrdming Mr. d B.htu1 wi& fafisitut of wir dire if I do mt not 
armmenoercpre~ntation of him now and prrpan voir dire. 

I WueDt m immediate and direct an- to this qucstioh I must know without ttaae bchg my llacatdaty arwbiguity 
whsther you have now w d d  nu to represent Mr. al Bahlul. 

Tom Pleencr 

---0rlginaI Message-- 
horn: Hodges, K e i i  
knt: Monday, Oecember 19,2005 14:s 

Today MAT Fleencr sent two emails and each d l  had an attachment 
RE 126 (a1 Bahlul 
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Both anails and their respective attachments have been added to the iiliiugs inventory as PO 101 
D. ?hat filing is attached. 

FOR THE PRESIDING OFFICER 

Ke'Rh Hodges 
Assistant to the Presiding ORicers 

From: Reener, Tom, MA1 DoD GC 

5ubja& PO 101 (a1 ~~~N~l ) -DefenseResponsetoRes ld lq~Rcarmpt iardMlwdrdcr  

---0tiglnal M-e-- 
From: Hedges, Wtti 

Subjact: Presiding Offtcer's Reply: RE: PO 101 ( at Bahlul) - Defcn# Response to PmddIng 
Offkxfs Resumption of Proceedings Order 

M A J  Fleener, 

Pleaae see COL Brownback's inscructionr to am below. 

Keith Hadgee 

Mr. Hodgee, 

Pleaee eend the below to MW Pleener, all counsel in US v. Al Bahlul, 
the Chief Deftnee Counsel, and the Chief Proeecutor. 

Please make MA3 Fleener'~ email and the attoclad scar, a filing in the 
PO 101 series. Pleaee make LTC email and the attached rnem a 
separate filing in the PO 101 eeriee. 

RE 126 (el Bahlu 
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Message Page 4 of 5 

COL Brownback 

MAJ Fleener 

1. Your request in paragraph 7 of your 16 December 2005 memorandum is 
granted. See the instructions above to Mr. Hcdges. 

2. Regardless of your position on whether you will be representing Mr. a1 
Bahlul, it does not change the fact that you were directed to provide 
your calendar showing your availability and you were directed to suggest 
a trial calendar. This information does not require you to assert any 
position with regard to Mr. a1 Bahlul, but only for you to provide the 
Presiding Officer with information to be used to plan Constriseion 
proceedings, should you be directed to represent Mr. a1 Bahlul. 

3 .  So there is no question in your mind, I refer you to COL Sullivan's 
memorandum of 3 November 2005 in which he detailed you as Military 
Counsel for Mr. a1 Bahlul. The case of the United States v. al Bahlul 
was referred to a military commission for trial. I was appointed as the 
Presiding Officer of that military cormnission. I am a full colonel on 
active duty in the United States Army. I have determined that fulfilling 
the requirements I laid out for you in my basic correspondence and in 
paragraph 2 above are related to your military duty as Military Counsel 
for Mr. al Bahlul. 

3. Your request in paragraph 3 of your attachment to have me translate 
certain matters into Arabic is denied. The Chief Defense Counsel, COL 
Sullivan, will be able to direct you on how you can get documents 
translated for the client whom he has detailed you to represent. 

4 .  You will be prepared to conduct voir dire of the Presiding Officer 
during the January 2006 trial term. One of the outcomea of that session 
is that you could be ordered to represent Mr. a1 Bahlul, and if that is 
the case, you will either conduct voir dire or waive your opportunity to 
do so. 

5 .  You are hereby ordered to comply with paragraph 7c, PO 101, no later 
than 1200 hours, 19 December 2005. 

Peter E. Brownback I11 
COL, JA 
Presiding Officer 

Per the Presiding Officer's direction, this email, MAJ Fleener's email 
below, and the attachment to MAJ Fleener's email will be added to the 
filings inventory as PO 101 B. LTC email and the attachment to 
his email wherein he responded to paragraph 7c of W 101 will be added to 
the filings inventory as PO 101 C. 

BY DIRECTION OF THE PRESIDING OFFICER 

Keith Hodges 
Assistant to the Presiding Officers 

RE 126 (a1 Bahlul) 
Page 4 of 5 



Message Page 5 of 5 

From: Reener, Tom, MAJ DoD GC- 

Kelth' 
Subject: PO 101 ( al Bahlul) - Defense Response to Presiding Officer's Resumption of Roceedings 
Order 

h t :  Tusdav. December 13. 2005 1333 

Subjack PO 101 ( al Behlul) - Pmsgution Reponse to Presiding OfIkefs of R w e s d i  Order 

Sirs - 

Attached please find the Prosecution's proposed litigation schedule in response to paragraph 
7c of the Presiding Of f i r ' s  Resumption of Proceedings order of 16 NOV 05. 

<< File: Prosecution Response- PO 101 110.pdf >> 

Lt C o l  USAFR 
Prosecutor, Office of Military Commissions, 

RE 126 (a1 Bahlul) 
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Message 

Hodges, Keith 

Page 1 of 2 

From: Pete ~rown- 
Sent: Tuesday, January 03,2006 434 PM 
To: 

Subw: Re: Attire and Grooming for Accused at Sessions of the Conrmissiwr 

Mr. Hodges. 

Please make this email and the two emails below into a Review Exhibit. 

COL Brownback 

I - Original Message - 

Subject: RE: Attire and Grooming for Accused at Sessions of the Commission 

I am not making plans to attend to grooming. 

Torn Fleener 

1. In past sessions of the Commission, arrangements have been made to ensure the accused's 
physical appearance in a session of the Commission was consistent with a full and f i r  trial 
considering security requirements and the logistical challenges of bemg at Guantanamo. For 
example, unless reason is given otherwise and a Presiding Officer directs, accused will not be in 
the courtroom during a session of the Commission in restraints. In some cases, defense counsel 
have made special arrangements to attend to an accused's grooming (hair cut) and have even 
ananged for purchased civilian attire so the accused did not appear in the courtroom in "prison 
attire." RE 127 (a1 Bahlul) 

Page 1 of 2 



.. Message Page 2 of 2 

2. If defense counsel wish to attend to these needs and need the assistance of the government or 
JTF personnel, you are invited to make your request to Mr. Harvey. Time is of the essence. 

3. If defense counsel have no plans or do not wish to attend to the accused's grooming or 
appearance, they will notify the Chief Defense Counsel, Mr. Harvey, the APO, and the 
respective Presiding Officer immediately. The Presiding Officers have an interest in lending 
their good offices to ensuring a full and fair trial. 

FOR THE PRESIDING OFFICERS 
Keith Hodges 
Assistant to the Presiding Officers 
Military Commission 

RE 127 (a1 Bahlul) 
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I n d y U W ) 4 , A r m y ~ M m k B s i d g e s c m d N a v y L i ~ ~ ~  
S p n d s i w e r c d d d 1 s d t o ~ M r . d B I l b u t  ~ ~ W 8 a m a d t ~ t o  
DoDMilitry(Almmmm . . -No. l.Puasrsph4C. ~ 4 . - p l e r s e ~ t h c M C O  
#1 was revbad aa Alqprrt 1,2005, but thc qplicrble pmidcm haw mt dtqel). 
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manolmdrmr<xrrrJudadththQ.alMdbsdatigbtb-bimvlfd1&t* 
d@twaedva@yaaqmI. O n ~ 1 , 2 O M ~ t h c p o o s c u t i o l r ~ r r a p m # t o  
t b c d s a n # ~ o f h w ~ . 7 ) .  I a ~ ~ ~ ~ c o s r c u m d  
w i t h t b d e k m ~ t b r d  Mr. al Bdml Id a rim of &-on and joined 
t B e d c f h e i n t h e i t i n i t i v l ~ t o d 0 t b d m r U E g a n a d n l ~ ~ ~  
~ ( I D d i n t a m t i a n a l h . ~ ~ ~ t h O C Y t l i t i a u l ~ i D  
- o f t h e m - W b y d d a a r e  r o d p r o s a c P l t i c r r - t b r t b ~ ~  
p r o o s r $ r e ~ t o  b e c h @ t o d b w b r x d ~ a a ~ @ n J t .  8-10). 

~ ~ b a 2 2 , ~ t h e ~ o s S 0 ~ t H ~ o f M r .  al M t  
~ ~ m e a x i l t o ~ ~ v m q m & m i n g t h c d o r l p p i e t y o f m y  
dam-orlackofadion-on~of~.alBahul .  (End. IS), 

Inddttiontotbisroq~ltofyau.Imn apirdarrr6uathsQtatsof 
w ~ t b s ~ d ~ m ~ ~ o f e c u s . ~ ,  
t b e A m a i c a n S a r ~ p d i Q I m d t k N ~ ~ m o f C r h n i n J ~  

(NACDL). For ycmr review, 1 am anchingapria opbrim o&rsdby the 
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GovTrack: S. J. Res. 2311 071: Text of Legislation End#l, Page 1 of 2 

107th Congress 
S. J. Res. 23[10'1]: Authorization for Use of Military Force 
Introduced: Sep 14,2001 
Sponsor: Sen. Thomas Daschle [DSD] 
Status: Enacted 
Last Action: Sep 18,2001 : Became Public Law No: 107- 

40. 

.- . . . .  . . . - . . - . . -  . - ..-,,,--...-- - .. 
~ e t u i  to Bill Status ( Download PDF I Full Text on THOMAS 

5 .  J. Ree. 23 

One Hundred Seventh ~ o n g r e k  
of the 

United Statee of America 
A T T W E F I R S T S E S S I O N  

Begun and held a t  the City of Washington on Wednes 
the third day of January, two thousand and one 

Joint Reeoluticm 
To authorize the use  of United States Arm@d Forces ag 

for the recent attacks launched against the 

Whereas, an September 11, 2001, acte of treacheroue viol 
cormnitted agai-t the Dnited States Md its citizens; a 

where&, such acts  render it both necessary and appropri 
the Dnited States exercise its rights t o  self-defense a 
united Statee citizens both at  home and abroad; and 
whereas, i n  light of the threat t o  the national security 
policy of the United States posed by these grave acte o 
and 

Whereas, such acte contime t o  pose an unusual and extra 
threat t o  the national security and foreign policy of t 
Statee; and 

Whereas, the Presideat has authority under the Canstitut 
take action t o  deter and p reva t  acte of international 
against the Ilaited Statee: Now, therefore, be it 

Reeolved by the Senate and House of Representatives 
RE 128 (a1 Bahlul) 
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Encl#l , Page 2 of 2 

United States of America in Ccmgreee aeeembled, 
SECTION 1. SHORT TITLE. 

This joint resoluti? may be cited as the "Authoriz 
use of Military Forcett. 
SEC. 2. AUTKORIZATIOW FOR USE OF UNITED STATBS ARWED FOR 

(a) W a3ifB&&.--That the President is authorized to 
necessary and appropriate force against those nations, o 
tions, or persona he determines planned, authorized, cam 
or aided the terrorist attacks that occurred on Septembe 
or harbored such organizations or persoas, in order to p 
any future acts of international terrorism against the U 
by euch nations, organizations or perscam. 

(b) WAR POWERS RESOLOTION R g Q m m S .  - - 
(1) SPECIFIC STATUTORY AUTHORIZATION.--C~neiete 

section 8(a) (1) of the War Powers Resolution, the Co 
declares that this aection is intended to constitute 
tory authorization within the meaning of eection S(b 
War Powers Resolution. 
S. J. Ree. 23--2 

( 2 ) APPLICABILITY OF OTHER R B Q J I ~ S .  --Nothing in 
this resolution supercedes any requiremeat of the War Powers 
Resolution. 

Speaker of the House of Representatives. 

Vice Pxesident of the United States and 
President of the Senate. 

. - .-. . . a. . .. . 
Copyight Q 2005. but you're walcome to mmdcopy anythinO on this slte. OovTrack isnY atlllleted with the U.S. 
Gwemment or any othw group. for more infomation, see About GovTradr. Emd com-m.us with 
qm'onr  or corn- only about the oparah of Ibis websib, not polidical issues. 

RE 128 (at Bahlul) 
Page 6 of 107 



Wat issues Military Order Encl#2, Page 1 of 5 

President Issues Mnltsry Order 
Detentkn, Treatmemt and Trial of w i n  Non-Cttlasns in the War Against Tenwlsm 

By the authority vested in me as Resident and as Commander in Chhf d the Armed Forcsll a f  the Unlbed Stam 
by the ChMWon and the kmr, of the United Stass of America, including the AuUWatlon for h e  of MLI#ary 
Fares Jolnt RwoMkn (Public Law 107-40,115 Stat. 224) and sections 821 and 838 ol Utle 10, United States 
Code, itk harebyOrderedas#I~: 

Section 1. Findings. 

(a) Intemationd tcnorists, Including members of d Qaida, have carried art attacks on United Slate8 diplomatic 
and military personnel and Mlilks abroad and on citizens and pmgmly W i n  the Untted State8 on a scale that 
has awbmd a state d mnad oordllct that mqulms the use of the UniOed St8tes Armed Fwccra. 

(b) In light of grave ac& of termrbm and threats of terrorism, indudlng ths tsrrorlst attach on September 11, 
#)Ol.on the headquartersof the U n M  Status Departmentof Defame in the Mtionalcppltal regbn, on the World 
Trade Center In New York, and on dvilian akaaft wch aa in Pennsylvania, I pmdaimsd a nationel emergency on 
sepkmbbr 14,2001 (Pm. 7483, Dedamtii of ktjonal Emergency by bWofi of CeWn Tmd8t A!tacks). 

(c) IndivldUa acting dono and in an& involved h htema!bd terrori#n possess both the capability and the 
inWttkm to u n ~ k e  Mhertcwrlst a!twks against the UnW Slates that If mt debcted and pnmmnted, will 
arws mass deaths, mass in)urbs, and massive daanrctkn of property, d may place at risk the continuity of the 
operaUons of the United SWee Government. 

(d) The abil'i ofthe Unlted States lo pmtect lhe United States and its dtiwns. and to help L a l h  and ather 
natbns protact their natkrw and their cWzemi, from such further tenorist otlsdg dspends in 

significant part upm using the United States Armed Farces to identify temisb and thorn who support them, to 
disn~pt thdr aCWk,  and to elhhate their abilii to condud or support such attach. 

(e) To protect the United States and its citizens, and for the effedhre mnduct d miliiry operatiom and 
-tion of aerrorist attack, il is necessary for indiviuelrr subject to Ihb order pursuant to section 2 hered to be 
de&irted, and, when tried, to be triad for violations of the laws of war and other appka#e Laws by mlitay 
tribunals. 

(0 Given !he danger to the safety dthe United S- and the nature af  intemabjonal tsnwtsm, and to the extent 
provided by and under this order, I find consistsntwlth beCtion 836 of We 10. Unlted States Code, that It is not 
practicable b apply In mintmy aunmis~bm under thb order the prkrciples af  taw and the rules of wkbm 
@ m d l y  recognized In the trial of alminel cases in the United Sla!es di8trkt uwm. 

@) Havine fully amsidered the magnitude of the potential deaths, inj~rles, and properly desftuctkn that uOdd 
result from potential acts of terrorism against the United SEatee. and the ~robabiUty that such ads dl O a W ,  I 
have determined that an extrwwdimfy emergency €?xlsk for national defem purpowrr, that thk OmerWW 
camitum an urgent and aompslliig gowwmnent interest, d that isarang of this orrkr is wca8rary to meet 
-emergency- 

Sst. 2. Ddlnbn and Poky. 

(a) The term Sndivibd s u m  to this OKW shan mean any individual who is not a United State6 cltbsn ~4 th  
resped to whom I debfmine from Ume to time in writing that: RE 128 (a1 Bahlul) 

Page 7 of f 07 



President ISSW Militaty OrdQ 
-. 

Encl#2, Page 2 of 5 

(1) thblb b reason to b e h e  that such i n d i i l ,  at the relevant 

(I) b or was a member d the organization k m  as al Qalda; 

(11) has engagd in. aided or abetted, or aonspired to cammit, 

cause, injury to or adverse effacbs on United Stateso 

dtbsns, national WBCUW, fonrign policy, or economy; or 

(11) has hatwad one or more indhdduds degaibed in 

subparagraphs (i) or (11) of 8ubsedkn 2(a)(1) of this order; 

and 

(2) it is h the intamst of the United Stabs that such indhridual 

be subject to this order. 

@) R Is the pollcy d the U n M  States that the Samtsry d Defame shall take all nwasure8 to ensum 
that any individual subject to thi order is detahed in amdmce wiVl mctbn 3, and, l the individual is to be tried, 
that such individual is tried only in accardancrb with sectkn 4. 

(c) # is brUw the policy of the U n ' i  Sates that any individual subject to (hi order who is not akeady under the 
control of the Seaetary of Defense but who Is under the conbol of any 0 t h  officer or agent of the Unlted States 
a any SWe shall, upon delivery of a copy of such written determinaUon to such officer or agent. forthwith be 
pladed under the control of the Secretary of Dafen#1. 

%c. 3. Detention A u t m  of the S#*eEary d Oefense. Any indiidud subjad to thls order shall be - 
(a) det&nd at an a- locallon designatsd by the Secmtmy a f  Dsfsrwa wt8ide a wlthin the UnW 
States; 

@) treated humanely. without any adverse distinction based on ram. cola, digion, gander, Mrlh, melth, or any 
slmilar altarla; 

(c) afforded adequate food, drinking waw, shdter, dothing, and medical tr;8gtmsnt; 

(d) alkwai the frse exercise of religion con~istsnt with the requirements of such Wenh; and 

(0) detalned in 8ccordance with such other conditions as he Sewtary of Defense may prescribe. 

Sac. 4. Authority of the Ss#etary of Dsfense -ing Trials of MWiduah Subject to Wiil Order. 

(a) Any lndMdwl subjsct to this order &dl, when tried, be ttibd by military amm&sbn for any and all affam 
MaMe by mi lby commission that such Indhriduat Is alleged to haw committed, and may be punished In 
accordam dth the penalties pmided under applicable law, induding lik imprisonme RE ma1 Bahlul) 
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President Issues Military Order Encl#2, Page 3 of 5 

(b) As a military function and in light of the findings in sectbn 1, indudtng s u b s d o n  (f) thereof, the m t a r y  of 
Defense shall issue such ordm and regulations, Induding ordsrs for the appointment of one or mare military 
commissions, as may be mmwuy to cany out subsectbn (a) d this section. 

(c) Orders and qulatlans [sawed under subsectbn (b) ofthii s8ction shdl indude. but not be limited to, rules for 
the conduct of the proceedings of mllltary awnrnissions, including pntriat, trial, and post-trial procedures, modes 
of proof, issuance of process, and quaIRcations of attmeys, whlch shall at a minhum pravlde for - 
(1) military commisskns b sit at any time and any place, wnsistent 

with such guidance regarding time and plaoe as the SeadW of 

~efense may provide; 

(2) a full andhir trial, with the mlJWy cammission sitting as 

the triers of both fact and lew; 

(3) admission d such evidence as wid. In the oplnkn of the 

ptesiding Micw of the m i S i  cmmissian (or instead, if any athe# 

member of the commbsion so requests at the time the presiding oQficer 

renders that opinion, the opinion of the commission rendered at that 

tlme by a majoriity d the have probathre value to a 

reasonable peeon; 

(4) in a manner consistmf with the protectkn of infofmation 

dassaHied or dassifiable under Executive Order t 2958 of April 17. 

1995, as amended, or any successor Executive Order, pmcted by 

statute or rule from unauthorid disdosum, or otherwise proteckd 

by law, (A) the handlirrg of, admksiin into evidence of, and access to 

materials and infarmation, and (B) the mduct, dosum of, and access 

to proceedings; 

(5) condud d the ptosecution by one or more attorneys designated by 

the Secretary of Defense end conduct of the deknse by atawneys for 

the individual subjed to this order; 

(6) conviction.ordy upon the concunence d lwo-thirds of the members 

of the wmmlsslon present at the time of the vote, a major@ being 

RE 128 (a1 Bahlul) 
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(7) sentencing only upon the cmumnca of W a - d s  of the members 

of the ~ i ~ n  pfesenl at the Ume of the vote. a mam being 

present; and 

(8) subrnhlon d the rsawd of the trial. inchding any cornridkn 

w sentence, for review and f d  decision by me or by the Secretary 

o f O e f e n s e f f s o ~ b y m e f o r t h a t p u r p o s e .  

Sec. 5. Obligetkn of Other Agendas to Assist the S e m W  of Defense. 

Dqmmmb, agencies, e&m, and o f f i  d the Unbd Stab8 shall, to the mxhum extant VW by low, 
prowe lo ths S m $ q  d Defense such awidmce as he may request lo inwlmatthis order. 

(a) As a mllnafy hwWn and in N$t d the findings in aectbn I, ltm Seamtary d Weme shall isrue wch odors 
and regulations as muy be nemmfy to carry aut any of the wovisiom d tMs order. 

(b) TheSeastrarydDefense meyperfonnanydhishmctlonsaduks, ondmayexwciseanyofthem 
pmvldd to him under this order (other than under section 4(cX8) hemof) in accordance wilh a@iOn 1 1qd) d tl(le 
10, ~ s ? E t e 8 C o d e .  

Sec. 7. Rdalionship to Olher Law and F m s .  

(a) NothinghtMsordershallbeaonsbuedto- 

(2) I'd the authaity of the Resident as Commander In Chief of the 

Anned Foreas or the pcrursr of the President to qant reprievbs and 

(3) r i  Ihs IWM wbohty dthe Ssaetary of Defense, any 

mUltay cumman&, or any odhsr uffjcer or agent d Uw Unitad Statea 

or of any Stab to detain or by any pason who Is not an indiv#wl 

(b) With mspaa to any indivklual subject to thb ordar - 
(1 ) military trikrnals shall have exdushre jurlsdlcth with mpect 
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to alfartbc#, by the indiv#ud; and 

(2) the inch- shall not be rxhfibged to seek any remedy or 

maintain any proceeding, d i i  or i n d l r d y ,  or to have any such 

remedy or proceeding oougM on the i n d i i s  behalf, in (i) any 

any foreun nation, or (ill) any international tribunal. 

(c) This o m  is not inlndad to and does not aeste any right benefit, or prkkge. sub~tfmhf~ or pracedud, 
errfarosobb a! law or equity by any party. against the United Stabs, its dspartmmb, agmck, or other entUs, 
itsdkensoremployee6,oranyaUmrpcwscm. 

(d) For purposes d thb order, the term State- indudes any State, dfstricf t#taoy. or poeMIsdon d the Unitsd 
State6. 

(e) I rasrwveiheau#ror i tyt~dWthemrydm,atanyt l rna-~ t o t m s f m t o a ~ n t a l  
mthorily contml d any individual subject to this onler. Nothing In this order shal be conmod k~ limn the 
authorYyafanysuchgo~mmdntalauthorltytoprwacutsanyindividualforwhom~is~. 

This order rhdl k pu#iahed In the F e d d  lb@er. 

GEORGE W. BUSH 

THE WHITE HoUE, 

November 1 3.2001. 
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Department of Defense 

Military Commission (Xda No. 1 

. . A ~ 3 1 , ~  

SUBJECT: Rwtdura for Trials by Militmy c6snaiuions of ~crcain Non-United 
States C i m  in the War A ~ ~ n s t  Tamrism 

Refumccs: (a) United States Conslimtion, Article Section 2 

(b) ~ i l i ~ ' ~ h d e r o f  ~ovunba 13,2001. Petention. Treatment, and Trial 
of C c r h  N u C ~ l i # r u  in the War Against T d s m . "  66 F.R 57833 
(Nov. 16, UK)1) ( T m i d m t ' s  Milmy OrdeS) 

(c) DoD 5200.2-R. T c m m d  Security Rogr&," crarcnt edition 

. (d) Executive Ord# 12958, "ClursifiedNrtiod Sswity Infamalion" 
( ~ p r i l  17,1995, as amended, or any s m  Excculive Order) 

(c) s&on 6m d title 10, Ulftul states Code 

(g) Militmy Cosnmission -No. I (Mawh 21. m) 

This Oskr i m p h t s  policy. d g n r  ~ i b i l i r i e s ,  and prescribes procedwer undtr 
refaences (n) and (b) for trials btfm milimy commissions of individuals subject to dre 
Resident's Military Otdg. ' I ksc  prooeduns shall be implavmted and constmod so as to enswe 
thu my such individual a full and fair @id beface a military oomnnissiorr, as q u h d  by 
thc -&nt1s Military Or&. Unless othawirt dircctcd by the !kc taq of Meruc, and except 
for suppkmeotal pnreedurcs establiid p u n t  to the Rxsidga's Mitttary Order or thir Order, 
the pFoadurrr pmcribsd lradn mi no othcn shall govern such aids. This Order supersedes 
fefarcncc (g). 

In ascord4ncc with tht Rsidml'a Milituy Otder. the Samtary of Defense or a d e b i p  
("Appointing Authaity") may issue orders h m  time to time aftprinting ane or more mil it^^ 
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commiosions to try individuals subject to the Resident's Militmy Order and nppoim my other 
: ptraonnel necessary to facilitate such hirb. 

3 . M u s D ~ N  

, A. Over Pusom 

A militay annmirrlon appointed under thia Ordes ("Conuniasioa") shall haw jurisdiction ova 
only m individual ar individuab ("the A c c ~ ' ' )  (I)  wbpct to the Pnridarfr M i H ~ r y  
md (2) Jbgcd to have committed m offenre in a thrt hr bccu rcfcnad to the 
(hunissitm by the Appointing Authotity. . . 

Co- crtrblist~ed hcrcundcr sh8ll have jurisdiction over violatima of the law of war ad 
dl other o&rrces triable by military conmi- 

C. hhintrining Integrity d Commission Pr#cadbrp 

?hs Commission may exwise jurisdiction over pmiapanu in its pooccxdinga u ncca6rsy to 
prtoavr the integrity a d  opda of the ptocccdings. 

4. COMMISSKIN PERSONNEL 

A. Members 

The ~ p p d n i n g  Authority Ml appoint the Raiding Officer, other mmtbsn. and thc'drsnrur 
memba a membws u f c r h  CormairJian. ?he dtamte member a mmbas shall a t t d  all 
mdnw of the C d m  tnapt swsiau with members deli- ud vooing on fiadiog 
.nd ~ ~ U I C C  a d  d m  cducta3 by dK M n g  Officer u d ~  Section 4(AX9(a). bat tb 
.bstace of pa dtematc member shall not prsclude the Colnmiuion fra con- 
proceedings. Alterme mnnbar shall aknd deliberotions on mrttcn orha thm fin- or 
~tcacc, but my nor panicipote in ruch d c l i ~ m  or in my voting. In case of i n q d t y ,  
mignation, or manoval of sny member. m rltaMte mcmk. if avdlabk, ahdl take the place of 
that zmmh, in che sequence dcsignsted by the Appointing Aulhority. Any ~ a a c y  among the 
memben a altunate nwnbcn occuning rfter a trid h.r kgun m y ,  but ncad na. be find by 
the Appointing Authority, but the aubatmcc of dl prior pwedng md cvidmx a h  in tht 
urc &dl be ma& known lo that new member or dtemote mmba bdm the aid ptageb. 

Euh Corninhion shall araaist of a Pnsiding mcer and at last tlmc other ncmbcrs, the 
number being determined by the Appointing Authority. For each such Cotraisdon, the 
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Appointing Alahority shall dm appoint at rhe outset of pocbedingr utc or more alternate 
mmbcm, the nnmber being dekumined by the Appointing Authcuity. 

Each member-and albemate member shall be a commissionad ofher of the United S u m  armed 
forces ( W l i t q  opticex"). including without limitation mcrvc pa~onne1 on activlc duty, 
National Gujad pensomel on advc duty in Federal mice, md dd parorinel realled to 
active duty. The Appointing AuthoPity shall eppoint munbm and altartc m e m h  darrmined 
lo be compcmt to pafonn the butics involved. 'Ihe Appointing Authofity may &ve members 
and alunute mmbas for good muse. 

(4) Pnsiding Officer 

T h  Appointing Authorityshrll b i g r r r r t e  a Pnsiding Officer to plwide ova the poceedings of 
that Commissim. The Presiding Officer &dl be a Militmy Offlccr who is a jwip advocate of 
my Uniled Sutu anned fat. 

(5) Duties of the Residing O f f i  

(a) The -ding Officer shall nrlc u p  dl questio~ of law. all 
challenges for cause, and all interlocutory quutions arising during the 
prdceedinm The M n g  Mi m y  conduct h w i n p  (except bearings on the 
admiuibility of evidence lmda Wan 6@)(1)) outside the pt#na of chc o w  
membas f a  the pwporsrr of hwing md detumining motima, objdons, pleas, 
or such ahcr maam rn wiU pmnote r fair aid expeditious trid. iS Ole Rtriding 
Officer det#mines that delibentions arre n e w k q  to mdw a c h a b g c  by 
mother manbtr under Ssccion 6@X1) to 8 ruling by thc PlwiQng Officu on &he 
abiMibilily of CYjdCIICt, the Waiting OWmr shall &libem& md vole with the 
otha members to daerminc the admissibility of the evidence in question. The 
Plgidilrg OFJjcct shall not delibeme or vote with the otha manben ar findmgs 
or sentarct, wr shall the Residing OtTicCr k ~nsmt at such delibaacicms a 
VOm. 

(b) ?he Pnsiding Offictr sball dmit  a exclude tvidtna u trial in 
accmbcc with Seuitm 6(D). The Pruiding O R i  stdl  have amhomily to claae 
pmccdngs a panims of praccdngs in a c c o ~  with Section WX3)  and 
for any other teason nccesmy for the condw of a full 9nd fair trial. 

(c) The Pnsiding Officer shall mrun that the discipline, dignity, cmd 
deconun of the prmsding arz maintain4 shall cxclrise mrrd wer the 
procoadinp to maur poper implatmtation of thc Resident's Military Ordtr 
snd this Orda, and shall have authority to act upon my cantempt or bresrcfi of 
Commission nks md pmccdrana. Any atomey authorized to appear kforc a 
Commission who is thauha found not to satisfy the quircnrma for eligibility 
or who fails to comply with laws, rules, ~r~gulations, or olhtr orkis applicsMe to 
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the Commission proaedinp or any 0 t h  mdiridoal who violates such laws, 
rules, ~egularions, or ordcrs may k disciplined m UIC Rtsiding Officer deem8 
ampiate, including hut not limitad to ~cwcntion of eligibility to appear bcfae 
Chat Commission. The Appointing Authority my further revoke lhu 8UomcyW8 or 
any other pwsonVa eligibility to appur before any othcl Cosnmission can- 

. andcrtf~ioOrder. 

. . (d) The Residing OPfictf shall cn8urc the expeditious Eadpct of tht &id. 
In no circumsuna shall ammm&th ofcounrtl be allowed lo.ckby 
pmxedinga unrcsmably. 

(e) 'flu Residing Ofliccr shall mtify all inrerlocutosy q u d a ~ ~ ,  the 
disposition of which would effect a taminrsion of procaedings with respect to a 
chuge, fw decision by the Appointing Authoritj.. The Residing OIfica mry 
astify oehcointerlocraay questions m the Appoiruing Authority u the Residing 
Offiidesnsapproprim 

(f) As soon rs /maicabk at the conclusion of uch Commidan &on, 
the Prajding Officer shall tramnit an wthcnticatd copy of the pmcecdi~ to 
tht Appinting Autharity. 

(6) Duties of the 0th  Memben 

'Ihe cshs membas of h e  Commission shall determine the findings and sentara without 
the Residing Officer, and may vote an the dmiuih of evidence, with che Reriding 
rncer, in lccordrnce with Section b(DK1). 

(1) Ofl!ce of the Chief Iheculor 

rite C W  Prweauon dull be a judge advocate of my United Stare mmcd fom. rhrll rupcrvisc 
the ovarll m a r  eff- under the M d d a  Milimy Orda, md &dl ensue paper 
ITMulagenmht of pcr#mrtel Md rtlourcea 

(2) Rosecuusro and AJsi~trnt ~t~ 

Colrreistent with any supplanentary rcguluions or inmuctiont id under Won 7(A), the 
Chid I%WCCWW ahdl detail a Prosocutor and. as approplirtc, one or mom Assistant Pmccutm 
to pmipm duges and conaluct the proaculjon for each cue befm a Commiroion 
( w o n ' ) .  P~~ and Assistant R#ecutm shall be (a) Miliury Ofken who 
judgc dv#.ucs of any United States umd fomz or (b) special air1 counsel d tb Dcpmmt  
of J u u i a  who mry be ma& available by r)w Attorney General of the United States. The duties 
of the Prommion are: 
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(a) To pZPIllC c h w p  far 4 J p v d  and - by the W d n g  
A u M t y ;  

(b) To conduct the prosecution kfore he cornmisoion of all crrou 
f c f d  f a  mrl; md 

(c) To lzpnder~ the interrsg d the hosecution in my-review procur. 

(1) Office of the C h i d D e h  Colmd 

The Chief MRP~ Counsel MI be a judge advoca~ of any Unitod Stata umed fa- shall 
supdse the ovurll defense effatr undcr drc Ruiidem's Military Order, shall nnrnc 
mrugenrart of paoonnel urd reauccs, shall peclrdt conflicrr of imemt, and shall fdlinoe 
prqrernp3wcarationofdlAd 

Consistau with my supplcmntary re@Uims or imtmchns issusd uada Seaion 7(A), h e  
ChicfOc4cn~tCouusel~~dctail c a t m m a t M i 1 ' ~ O f f i ~ ~ l s w h o 1 r c j ~ a d v o c l t a ( d m y  
Udtcd Stace armed f m  to conduct the datcmc far each cuc befw a Commissian ( ' D d l d  
Defense Caamc13. The duties of dre Detailed I)efcolt Camd e: 

(a) To defend r)# Accused zcalauly within tk bomb af the law without 
~l0per#mdopinionuto1he~tofther5ccurod; md 

(b) To mpmmt the intmas of the Acarsed in my revim pr#nur as 
provided by this Order. 

0) Choice of Cawuel 

(a) The Aced may select a Military Officer who is a judge adwrcwe d 
my United Swer a n d  ~OJCC to npke the Accuse#$ Dctdkd DdaYre 
Co~,~dedlhuMiruyOrricermbcendererrainedtobt 
available in vccordmcc with my applicable wppkmauclry rcgul.tians or 
insmdom i y t d  am& Section 7(A). After such sdeaion of a new 
Darilcd Defense Coum+l, the original DRaikd Defense Chumel will k 
relievedof Jldutkwithrspecl to thrtcuc.If nqucsccdbythe 
Accuztd, hawever, thechitf Wehe Camel may PlIow$le original 
betPikd Defuse Counsel lo continue to auirt in repemution of che 
h u e d  as mothuDceailed Dcfaue Cornsel. 

(b) The Accutod may also main the suviau of a civilian rttwney of [he 
Accuced's own choasing and rl do expense to the United Suter 
Government ("Civilian Dcfmse Counsel"), provided that atocney: (i) i s  B 
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United Suw citi~ca; (ii) is  admitted lo the prdcc  of law in a Stste, 
disaict, h t a y ,  or p a s s a h  ofhe UniW W, or befm a Fsdarl 
cam; (iii) bas ad  been drt subject of any sanction or dircipliauy d o n  
by my cowl, bar. or other compdcnt govmmnllr n r t h ~ i t y  fa rcltvwt 
mi=- (iv) has been determined to k eligible fa ~ccesr to 

.. I intormation classifsod a Ihe level SEClWl' or higher undtr the 8uthdty 

. . of and in lccondrna with the procadurcr -bed in rrfaawx (c): ud 
(v) haa si@ a written agncmefic w comply with dl applicrbk 
rcgu!ations or instructiau for counsel, idti&% my ntkt of court for 
conduct -8 Ihc course of pnrcacdings. Civilian attorneys mry be p* 
qualified u mcmbm of the pool of availabk attamcys if, at the time d 
qpl icu ion ,  they met  the rrlevant crimir or thy may be qWfM on m 
ad hoc bUid after being rsqucwed by an .Accued. Repmumtadon by 
Civilian Defense Cwcrscl will not relieve DcUiltd Rtfenle C o d  of the 
duties specified in Scctioa 4(CX2). The qualification of a Civilim 
Defame Counsel does not guarantee that penon's U c l o d  
Commisriua ptrrccsdings or tho puson's access to any infomation 
paeetcd ~ ' S a a i u n  WKS). 

'Iht Accused must be xepmcntcd at an Fekvmt timca by D d k d  Delclgc Counsel. badkd 
Defense Counsel and Civilian Deftme Ccunsel shall be hcnin Marcd to collectively rs 
mDeknle Gwuel." Thc A d  and Defenoe Countel shJ! be herein dmed to colkctiwdy m 
"the Mauc." 

-1. such -, iatQpn!=, #ciuity prrronnel, bailiffs. rad clerks m y  
be dcmlcd or anploycd by the Awnring Authority, as wcewmy. 

'2he following procaduns &dl rpply with rrspect to the Aced 

A. 'Ihc Rmcution sbrll  hunish to the A c m d ,  sufficiently in advance of aid to 
prrpne a defense, a copy of the charges in English md, if opproprisit~. in another 
Ian- bul the A a d  undttatmb. 

B. Thc Accused shall k presumed innocent until pmwn guitty. 

C. A Commission member, orher than the Pnsiding Officer, shall vote fa a finding of 
Ollilty u to an offense if and only if that member i s  convinced beyond a mamabie 
doubt, hued on the evidarct admitted at uial, chat the Accused is guilty of the offaac. 
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D. At least one Detail4 Defense Counsel shall be made available to the Aced 
4 afficiorrly in advance of trial to prrp~e a ddenre and until ahy ftndings and sen- 

become find in acwrdana with S&on bCHX2). 

E. The Rosecution shall provide h e  Defense with a o c a  to cvidaKx thc Rosccurion 
intends to int- at aid and with scctss to evidence lomwn to the Rusecution that 
I 

tmdE to exculpate the Accused. Such access shall be consistent with Section 6(DX9 and 
subject to Section 9. 

F. Tbc Accused shall not be required to wstify during trial. A Cornmission shall 6Pw 
no advace infmncc from an Accused's decision not to testify. This subsection shall not 
prc+ludc admission of evidence of prioi 'stntcmcnts or con- of the Accused 

G. If  the Accuaed 80 ekCg, the Accused m y  testify at vial on Ihe A c c d s  own behalf 
JUKI shall then be subjsct to ~ r m i n o t i o n .  

H. The Acascd m y  obtain witmmcs ssrd dacun#us for tk AccuWr &far#, to the . 
extcnt nectstrry and ruwclably available m dmrmimd by the M d i n g  OfFicsr. Such 
access l a f l  k consistent with the mquircnmta of Section b(D#5) and subject to Section 
9. Thc Appointing Autharity rhnll ader In such investigative a other remums be 
made available to the Defense as the Appointing Authority deems necessary for a full: and 
fair trial. . 

1. The Accused may have Defense Counsd present & at aial in the A d s  
dcfurae and cross-cdne each witness pnacnted by the Prosecution who rp~crn befm 
the CmMion. 

1. The Prosecotion shall ensore that thd substance of the c h a m  the pacdings, nud 
any documentary evidence arc provided m English and, if rppmpriatc. in anotbo 
language that the Acmed udemads. Ihe Appointing Autharity my appoint ont or 
mom intapeten maasist the Wmte, as neccsq. 

K. The Accussd ahdl be pnsat m evay stage of the trial before the Conmission. to the 
extent conddent with Stctioa 6(B)(3), unkas the A m &  engap in disruptive carduct 
that justifies exclwim by the Pnsiding Officer. Detailed Ikfensc Counsel m y  nol be 
excluded fmm my ui J proceding or portion thffeof. 

L Except by o n k  of the Ruiding O f f i  fa good cause shown. the Prosacution &dl 
pmvide the Defence with access before senrnang procadin@ to evidence the 
F'maxtian intends to pleaem in such #n@. Such ~ C C C ~ S  shall be consistent with 
Stction 6@)(S) and subject to Section 9. 

M. The Acewed may make a statement during sentencing procdngs. 

N. The Accused may have Defense Counsel submit cvickncc lo thc Commission during 
sentencing psuxcdiugs. 

RE 128 (al Bahlul) 
Page 19 of 107 



EnclM, Page 8 of 17 

DoD MCO No. 1. Augwst 31, Z a  

0. The Accused shall be afforded a uial open lo the public (exapt proceading closed 
by Ik Preriding Omcer), consistent with Section 6@). 

P. Thc Accused sbdl not again be tried by wy Commhian far a c h q  once a 
Comfflission'o Anding aa that charge bamncs final in aamdmx with Ssdian 60(2). 

6. cONDvdrvdr OF THE TRIAL 

(1) Prcplrntion of the Chugcs 

The Ruskubn hall plrep~re charges for approv J by the ~ppht ing  Authority, a pvided in 
SaCrion 4(BX2)(4. 

'Rst Appointing Authaity may rppovc and ~ f c r  for hid any c h q e  against an individwl a 
intividruls within the jrnisdiaion of a Commission in orwKQIcc witb Sarion 3(A) md alleging 
an offmse within the juhsdictian of a  ion in accadrraa with Section 3@). 

The Ptoracudoar dull psovidc copies of the chsages appmved by the Appointing Authority to the 
Accused and Defense Counscl. Ibt Rosecution also ohall submit tbe chrrgco rppoved by rk 
Appointing Aurhority to the RuUng Of&er of the Cmmi&ca to twhich tbey wue r t f d  

Thc Accwod. through Defcnac Counsel, and the kkscmtirn may suborit far approval la the 
Appointiag Autlmrity a plea a g m n t  manbring a s c n t a ~ ~  lidutioa or my other pwifion in 
ac- f a  M apeenrent to plead guilty, a any other cauridcdon. Any apccmmt m p l d  
guilty muu include a wriltcn stipulation of fact. signed by the Acnucd, that camfim the guilt of 
the Accu8ed d the roluntPry and i n f o d  name of fhc plea of guilty. if the Appointing 
Authority r p ~ ~ o v a  the pkr apemen& the Reaiding OCtictr W, after dctamine the 
volrmr;pry a d  f a f w  natult of tht p l u  r(geemcnt, admit the pka 8gcmKnt and stipulrtion 
iruoevidcaccendtheCcunmisajon will kbourdtoa@udp findingsmdasen#ncepunuruto 
th.tpSurgrsernau. 

(5) lssmcc and Service of -, Obaining Evidencc 

The conmhion shall hrw power to: 

(a) Summon wi- to attend uid and testify; 
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(b) Adkrnister oahs or affirmations to witnam and ot)# persons and to 
q u e s t i o n w i ~ ;  

(c) Require the prcxlwhion of documents and other evidcntiary mtaid; 
and 

* I 
(d) Dcsignstc spccid comrnjssiams to take evidence. 

'Ihe M n g  Officer MI exexcise the# pow= on behalf of the Cammidon at the Residing 
Ofticets own initiative, or at the quest  of the Prosecution or the Defense. ai naxs6ery to 
emme r fill and fair trial in mmdmcc with the PMident's Military Ordcr and this Ordn. ?be 
Commission shall issue its process in dK nam' bf the Otprmncnt of Defense ova the sipahwe 
of the Pnsiding Officer. Such process shall be send as d i d  by the Residing Ofhcn in a 
ma= cdcuJatcd to give msonrbk notioe to pcmns nquired to take d o n  in axdance with 

B. Dutia d the Comrnisaion During Trial 

(1) Provide a full and fair oial. 

(2) Pmeeod impartially and expeditiously, strict1y oonfining the pmcdings to a 
full aad fair trial of tht charges, excluding imlevmt e v i h ,  and prevarting my 
unnccmmy intafarncc or delay. 

(3) Hold open proceedings except whect odmvdse decided by the Appointing 
Authority or the Residing O f f i  io PC- with the Pmsidents Military 
Orda and this Or&. Grounds for doam include the protsction of inPonaation 
classified or classifiable under refaen# (dl; infannation protected by law or ruk 
from unauthorized ditclosltrc; the physical safety of pPnicipmts in Commission 
pmcedings, including prospedive wi-. i n t c l l i m  and Irw enforcemart 
mums, mah& a sctivitiss; end aber ~ * m a l  secrPity inkmts. The Pllesiding 
Officer may decide to close all or pan of r proceeding on the h i d i n g  
Officer's own initiative or based upon a prcsmtstion, including nn upanc, in 
c m m  presentation by either the Prosecution or the Defarae. A decision to ctow 
a p d n g  or portion thcnof m y  include s decision to exdude tk Accusd, 
Civilion Defense Counsel, or my otha pawm, but Dctaikd Dtfense Caunrel may 
not be excluded h m  any trial psoc#ding or ponion t h u d .  Encepa witb the 
pior authoriration of the Rcsiding Officer and subject to Section 9, Defense 
Camsel m y  nM disclose my infomation prescnred during a dosed session to 
individuals excluded from such procetding or put t b f .  Opar p c d i n g ~  
may include. at the di~cruion of the Appointing Authority, attcndana by 
the public and ~ccndited press, and public release of transcripts at the w r i a t e  
time. Proceedings should be open to the maximum extent practicpbk. 
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Photography, video, or audio broadcasting, or recording of or af Cmdssiar 
proceadings shall be prohibited, cxcepr photography, video, and audio mmding 
by the Cornmidan pursurnt to.thc dimtian of the Raiding Oflice a ncccwry 
f a w a n  Oflhtrrcmd oftrial. 

(4) Hdd each session at such time and p l r t  as my bt directed by Ihc 
. . Appointing Authority. Members of the Commission may mbet in closed 

confuencc at any time wthorizcd by the Presiding Officer. 

(1) Al1.mcmbcrs of IE Commission, all Prasecum, all Ddense Counsel, a11 court 
~portas,dl ssurity~l,wdalIin~tasMlulrew~mpafona 
tkir d u k  faithfully. 

(2) Each witness appearing befm a Commission shall be examined mdcr o&h. ps 
pwided in Section acT)X2Kb). 

(3) An oath includw an affirmation. Any famrulation tbat mr to tbc 
conscience of the pason to whom the oath b dniaislmd and chat bin& that 
penon to spcak the t r ~ l b ,  ot, in the caw done Mha than a witness, properly to 
pctfbrrn cdn druies. is sufficient. 

(1) Admissibility 

Evicknce shall be admirtedif, in the opinitm ofthe Residing OfZicu (or imd. if any other 
mefiber of the Commissian so quests at the time the Piesiding Officer rendas hat opinion, tht 
opinion of (he Commission nndcnd at that tim by a majority of the Commission) the evidence 
would have pmbadve vaIw to a nuonable person. 

(a) Pduction of Witnesses 

Tht Roaecution or the Defense rnay nquat that thc Commission hur the testimony of any 
pcrson, and such testimony shall be M y c d  if found lo k admissible and aot cumulative. The 
Residing Offkm on his own initiatim or if requested by other members of the Commiuion, 
may also summon end hear witnesses. The Pnsiding Officer may pamil Iht testimony of 
witnesses by telephone, audioviswl means, or o t k  means; however, the Commjssim &all 
consib the ability to test th t  vencity of that rutimmy in evaluating the weight to be giwn to 
the testimony of the witness. 
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Testimony of wilnwse~ ahall be g i m  under oath or dknation. 7 7 ~  Co-on may still herr 
a witness who dims to wear an oath or make a solnnn mdmaking; however. thc CAxnnum 

. . m 
shall consi&.the refusal to awur  M 6aU or give an Pffinnrcia! in evaluating the weight to be 
givca to thc testimony of the witness. 

. (c) Examinrtion of Witnmm 

A witness whb tcstiGes befart the Commission is subjcci to bc& d i m  examination and cmss 
a d n u i o n .  The Residing Officer shall maintain ader in the p c c d i n g s  pnd shall not pumit 
ba&rin# of wit#sses orqpesticma that arr: ma m h d  to the itRles befm Ihe Cammission. 
Memben of the Commission may submit written questions to the Residing Officer for the 
w i ~ a t m y ~  . 

The Mding.Ofiiocr ahdl consider the d n y  of witmscs md ohm. as well rs tk 
r r f c m n g  of FWcctd Infomution a3 &fined in Seaion 6(D)(S)(a), in M n i q  the 
sppropPiate methods of d v i n g  rutimmy and evickacc. The Presiding Offiicw m y  hear b y  
 tati ion by the Rorafutiom a the Ikfcnsc, includi~q m u  p e ,  in camem p##amicm, 
repding the rrfiry of potential witnesses before determining the ways in which witneues md 
evidence will be prorectcd. T ~ K  Residing Officer may authorize my methods appFopriue f a  rhe 
protection of witnesses and evidence. Such methuds may include, but arc not limited to: 
testimony by deghone. mdbvhual means, or other elcuroak rneurs: cl- of the 
paceadiagjs; introduction of pmpmcd declassified sumrnariu of evidence; a d  the uae of 

. precrdonm- 

(3) Odm Evidence 

Subjed to the requirements of Section -)(I) conccdq admiuibility, Ihc Commission m y  
ccrnsidm my otha evidence including. but not limited to. testimony fmm pior trills and 
w n ( p ,  stnwn a unswan written slmemaru. phyricr3 cvidare. or rcicndfit ar other 
rrporu. 

Iht Residing Ofiica may, oPLa affording the Prowcutioa ad the Defense an ogportunity to bc 
hcud, take amclusive d c e  af fazs that ue not subpa to rersarrMe dispute either because 
they ue p##Plly known a arc capabk of determination by mat to sources that cuvlot 
reasonably be conrested Thc Rgiding O f h  shall infann the ashn mankrs d any fa 
amclusively notiad under this provision. 
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The W i n g  Mca may issue protective d e n  u neccssaiy to crrry out thc Raidart's 
Military Orda rtnd this including to srfeguard "PKmcted Infoktiar." which incl* 
(i) i n f d m  classifid a clmifirblt purrumt to nfenaca (d); (ii) infwrnrtim p r o w  by 
bw M CUle from unauthorized dislos\m; (iii) informdon the disclosure of which m y  adrrw 
tbe physical safety of panicipanu in Commission proaedings, including prospective witnerw: 

. (iv) infgnnaim cmocnring intdlvnce and law enfaclcement souras, methodt, or dvider; a . 
(v) infonWjm crraoaning ahanatitmd security intsedo. AS rozrn a~ prcticrble. cormrJ for 
titha si& will notify the Residing Off= of my intent lo offa evidence involving PmtcUd 
M e .  

(b) Umited Disclorun 

ThcM~gOlficer,upmotionoftbtRPsacutimor~~e, r h r l l , u ~ t a  
pmtect the intcmts d the UnW S w  and consistent with -ion 9. d i m  (i) thc dclcrion of 
spcifd itum d Aottasd Infomaion fnrm dowixnt~ t~ be mrde avPilPbk to the Aacr#d, 
Detailed lkfmsc Counsel, or Civilian Ddftue Counrd; (ii) rhe rpktitulion of r portion a a 

ammary of tbe infwnWion far lYCh PmccLCd Infomutiom or Qii) LhC subStitUtim of B 
staama dthc nclcvcmt f r c r  that the AotbCbCdlnfanutha wadd tend to prove. 'Ihe 
RoasRltianet motion md my materials submitted in suppart t h u d  or in nrrparw thereto rhd, 
opan~ofthcRooecution,bcconsideredbythePresidi~~uponr. hameabut 
no P~obctad lnfwmuion shall be admitted into evidence for carsidauioa by thc CommWon if 
na to Dtuiltd Defense Couunel. Tht Acewed d the Civilian Defense Counsel rhll 
bt povidod axes8 to RMecrcd Infomatiion falling uadn Secticm.S@) to thc extent Carsistent 
with artiontl sefurity. kw erdoaccmnt intsMtr, and @cable Itw. If acorn to such Aolsasd 
Informtion ia h i e d  and an rdsqaate substitute fw thr infarmuion. such as bewibd above, is 
uruvriliblc, the Roo4cution rhrll nol introdwe the Rwaed Infomrrtion as evidtnoc without 
the .ppanl of the Chief - and the Plreriding O f k r ,  notwir)lsmdang my 
dctamhtion of probative value rndcr Soction 6@X1). shall not sdmit the R o r d  
lafamation ae cvidcnce if the rdnriuion of such evidcact would mult in thc dmid of r futl md 
fair trirl. 

(c) Closure of Ploceedinga 

The Pluiding Officer may ditect the closun of prrreedings in accordance with Section 6@)(3). 

(d) Pnrcencd Momtian as Part of the Record of Trial 

AU exhibits admined as evidaKx bmcoattiaing Reced hfamrian shall be scaled and 
rrmcxai to the lacord of trial. Adc l i t id ly ,  my Pmtccled Infixmuion nol abrdtted as cvfdura 
but mi& in cumem and wbsetpently withheld from the D t h s t  ova Ddcmc 
shall. witb tbe associated motions a d  rtrponsff and my materials submined in ru~pon ?kcof, 
be -)ad and annexed to  he record of uial as additional exhibits. Sueh scakd lrutrrial MI k 
mde avrilabk to reviewing mhas$tics in closed pocadings. 

E Rucccdin~ During Trial 
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The proceedings at each trial will be conductal substantially as follorm. unlws modified by the 
Presiding Officer to suit the particular c i r c u m s t ~ :  

( I )  Each charge will be read, or iu,  subs^ ccwnmunicotcd in the pwence of 
Ihe Accused md the Commission. 

.. 
(2) Thc Presiding Off= shall ask aich Aocusad whether the Accused pie& 
'"Guilty" or "Not Ouiky." Should bre Accused refuse to enter a plea, the 
Plaiding Officer shaIl enter a plea of "Not Ouihy" on h e  Accudk khnlf. If 
Ihc plea to an offense is "Guilty," the kcsiding Officer shall enter8 finding of 
Guilty on that offense a h  conducting sufficient inquiry to fm an opinion W 
the pica is voluntary and infarmed. Any pka of Guilty that is not dctamimd to 
be voluntay and informed shall bt changed to a p l u  of- Guilty. Plea 
pmcdings shall then continue as to the remaining charges. If a plea uf Wdlty" 
is  made on all c m .  the Commission shall pDcocd to sanencing pnratdinp, 
if na, the Commission shall procead to trial as to the charged for which a 'Not 
Guilty" plea has ktn awed. 

(3) The Rorecution shall malre its opening s l ~ t a n a r t .  

(4)The witnesses and orhn evidence for the Fmaution shall be hcud or 
dd. 

(5) 1Ihe Dcfum may make an opening slsmnatt afta the lbsamhb 
opening w m e n t  or prior t0 jmN%ting its c=. 

(6) The witnesses and other evidence fa the Wac shaJl be heard or d v c d .  

(7) Thuleafta. the h c u t i o n  and the Wcnsc may introduce evidence in 
nbrntal ard s m .  

(8) Thc Rosecu~ian sWl pesent argument to &he Commission. Defenm 
Cuunsel shall be puminod to pnsent argument in response, and then the 
Rawcution may my in nbuud. 

(9) After h manb#s of rhc Commission, other than the Rtsiding Officer. 
delibmte and vote on Wing8 in dostd c o n f m  the senior-mking memba 
who voted on findings s h l l  annourn the Commiseionk findings in the pmcncc 
of che entire Commission. the Raaacutian. the Accuotd, and Dchre  Counscl. . 
The individual volts of the members of tht Commission shall mt be d i r c M .  

(10) In the cvmt a finding of Guilly is emred for an offnse, thc Prosecution and 
the Defense my present infornwion to aid h e  Commissian in dctamining an 
appropriue sentence. Thc Accused may testify md shall be subject to crws 
examirution ngarding any such M i m y .  
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( I  1) The Prosecution and, t h d t c r ,  the Dcfcna shall pnscnt argwnent tn the 
Conmimian mgmbng sentencing 

(12) After the members of the Commission, other than the &siding Officer, 
deliberate and vote on a sentence in c l o d  confemra, the senior-ranking 

I. member who voted on a sentence Adl mnounct Ihe Commidocl's rentare in 
the pmcmcc of the entin Commission. Ole Roseeutioa, the Accuacd, and Dclass 
Camsel. 'lhe individual votes of h e  naembas of the Commjsitm s h l I  na be 

. d i d d  

F. Voting 

In accordanoe with instructions fnnn the -ding Officer, the other membecb of the 
Commirsimi shalt deliberate and vote in closed conference. Such a Cornmiasion m e m k  shrll 
vote far a f* of Ouilty as to an offenac if a d  only if that member is convinxd be* a 
rusoncrble doubt. based ar the evidence e n a d  cu trid, U18t tbe h u s t d  is guilty of the 
offense. An affirmative vote of twWhirds d the other mmbcm is q u i d  far a fmding of 
Guilty. When appopriatc, the other mcmbcis of the Commission may adjust a chPrged offense 
by exaptions and substitutions of lamguclgc thai do not substantially change the natm of rhc 
offense or iarmve its mkwncst, ar it may vote to convia of a kPser-included o b .  An 
aFf i i t i ve  wce abwcbthiid, of rhe otha me- is q u i d  to daennine A bcruencc, cxaepr . 
that a s ~ m ~ e  uf dcfth x q h s  8 unanimouS, affirmative vote of all of the other members. 
Yotea on findings md &nmuxs shall be Wen by scent, h t w n  wet. The Pnsiding Officer 
shall not pufitipate in, or k pnsart dhn& the dclibarriona or vom on find@ or scntena by 
the othcr memkrr of the  sti ion. 

Upon convictim of an Accnd,  in ulcordtna with insmhctions h the Miding Officer, h e  
other nrernbas of the Commission shall impose a senrcna that is .ppropriate to the offense or 
offtnw h which thcn w a ~  a finding of Guilty, which sentence moy include death. 
impriwrnment for PL ot for any kssa t m .  payrmt of a fine a mtiurtiolr, or w c h  ocha Iawful 
punishment or condttian of punishment as the other rncmbcn of the Commission shall &W@bc 
to be popcr. W y  a Commisaian that imlub at least seven other members m y  senlcnct an 
Accused to &nth. A C o m m i ~  may (subject to rights of third perlica) order c a n w o n  of 
any propaty of a amvietad Accorad deprive that Accused of my stolar popaty, or orda the 
delivery of such property to rhc United Shta for disposition. 

Esch Commission shall makc a v-tim wnrcripl of its proceedings, span from all Coramisaion 
delibcratiaw. and pltsavt dl evidence admitted in the trial (including my acntcncing 
proceedings) of each case brought befocc it, which &all constitme the rarord of trio). T k  cant 
reporter shall ptpare the official record d trial and submit i t  to the Reriding Officer for 
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authentication upon complctim. Thc Pmiding Officer shdl transmit the outhenticued rtcord of 
trial to the Appointing Authority. If the Strretvy of Wenst is snving 88 the Appointing 
Authority, the record shall be transmiaed to the Review Panel constituted unda Secticm 60(4). 

(2) Rndity of Findings and Sentence 
.. I . 

A Commission finding as to a chruge and any sentence of r Commission becomes final when the 
mident or, if by h e  President. the h t l r r y  of Dtfenae makes a final decision 
themon purswnt to Secdcm 4(c)(8) of the ksidwrt's Military Order and in accordurcc with 
Section 6(H)(6) of this Orda. An aulhenticatcd finding of Not Guilty as to a charge shall not k 
changed to a finding of Guilty. Any senma made final by action of the Resident or the 
Secretary of Defense hall be canied out promptly. Adjudged confinement shall begin 
inuncdiately following the trial. 

(3) Revim by the Appoin ling Authority 

If the Sarctary of Mmse is not the Appointing Authority. the Appointing Authority dadl 
pmmptly pufonn an administrative maw of tbc r e a d  of trial. Kf satisfied that the proceeding 
of the Commissim wac Pdminisrratively complete, the Appointing Authority shall tmmnit the 
recod of Vial to the Reriew Panel constituted under Scctiun a(HH4). If rot so sethfified, the 
Appoinh'ng Authority shall return the case for any nocGssuy supplcrnentary pmadings. 

(4) Review Pmcl 

Thc Secretary of Defense shall designate a Review Penel consisting of three Mflltrry Officers, 
which my include civilha cornmissid prnulanl to refemcc (e). At least one member of 
cach Review Purd shall have expaience BE a jm. ?hC RevRevkw Panel shall nvicw the rr#nd 
of vial and, in its dimtion, any wriaen submissions from the Rosecution and the Ocfenae and 
shall dtlibaue in closed confaeacc. Tht Review Pasrel h l l  dimgad any vcuiaw from 
produes specified in this Orda or elscwhcre that would not mataially have aFf& the 
outcome of h e  trial before the Commission. Wifhin seventy-five days afta d p t  of the rscad 
of aid, the Review Panel shall either (a) f a w d  the case to the Secretary of Defense with a 
racammndation as to disposhion, or (b) mum the ccrse to rhe Appointing Authozity for hmher 
procoedin@, provided that a majority of  the Review Fand hrs fanned a definite and fa, 
convictim th8t a muterid cmx of law acumd. 

(5) Review by rha Stcrtwy of Ddauc: 

7he Secretary of Defcnae Ml h e w  the record of Vid and the recommendation of the Review 
Panel and either murn the case for further proceedings or, MIS making the final dccisim 
pursumt to a hidcntid designation under Section 4(c)(8) of the Mdent's  Military Order, 
forward it to the h i d e n t  with a raomxmdation as to dispocition. 

(6) Find Decision 
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After h e w  by the Wretay of DefcruK, the record of aial and dl ncommndationr will be 
fomrvded w the Resident for =view and final decision (unltss the Ptwidcnt has d&gWd the 
S a x m y  d Defawc to eerfmn this function). If the Resident hnr so designated the Se~ntary of 
Defense, the Sca#ary m y  a p p v c  or disrpplwt findings ar c h p  a finding of Guilty to a 
finding of Guilty to a Iesserincluded o&nre. or mitig8t~. commute. defer, or suspend the 

. scntcnce imposed a any patiam thamf. If dtc Secretsry of Dcfcnre is authorized to render the 
find ddclsion. the review of the Sca#ary of Defense unda Section 60(5) shall canrritute dre 
find decision. 

?Ire Appointing Authority shall, subject to approval of the Gemral Counsel of the Dqmtma~t of 
DefeMt if the Appointing Authority is not the SccreWy of Defense, publish such flrrdrcr 
nplations carsistent with the Pnridcnt'~ Militsry Ordc~ and this Order as me n a s s a y  or 
apppopiak for the cadst of proceeding by Commissions under the Resident's Milimy Orda. 
The Gcnasl Camsel shall issue such iWnCtiom consistent with the Resident's Military Oldn 
and this Order as the GamA Counwl deems necenrrry to freilitatc che conduct of poacdings 
by such Commissions, including thwre @ng the ~abliohmenc of Cammission-rclatal 
offices and pertomatwe e v d d  and npor th~ relathships. 

In tht went a4 any inconsistarcy berweff, tht Resident's Military Ordtr and this C h k ,  
including my ~ ~ P p I e m c n ~  icgulatiars ar i m a n s  issued under Section ?(A), the 
pwisiane of the P d d d s  Military Order &all govern. In the m n t  d a n y  incansiaitatcy 
ktwem this Order and my regulrtions or itubucliono issued unda Section 7(A). the provisiow 
of thiP Order shall govan. 

Nothing in this Order shall be coMcrued to limit in any way the authority of the Rcsidart .s 
ConmrmderinChielofthtAnaed~orrhepowaoftheR#idernto~trtprims~nd 
pafibsls. Nothing in thia Ordw dull affm the authority to constitute mifilPry commissioru fma 
paposc not gbwned by the Residents Mliaary Ordn. 

9. PROI'BXION OF STATE SECREI'S 

Nothing in this Ordtr shall be comtNed to a u h i z e  didosue of state accretr to any ptrwrn nol: 
&rized to nceivt them. 

This Order is ncit intended to and dots not create my right, benefit, or privilege, substantive or 
proc-, mforceabk by any pony, against the United Smtes, its dcqarncnta, agencies, or 
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other entities, its otrrcers or employees, or any other puson. No provision in this Orda shd be 
construed to k a rcquiremem of the United Stotes Constitution. Sectibn and subsdon capiians 
in this document ue for convenience only and shall not be wod in construing the quitements of 
dris Order. Fail* to mat a time petiod specified in this M, a supplcmenmy regulations a 
insttucfim issued under Section 7(A), shall not a right to miid for the Accused or any 
otha ppon. Rtfucnn (0 shall nM apply m this Orda or any t u p p m  n?platim or 
insmwicms i d  under Saction 7(A). 

The Secrttary of Defense may mend this Olda from time to time. . . 

The authority of the Sca tmy  dDefcmc to makc quests far assistance unda Section 5 of the 
&Ji&nt's Military Order is dtkgatcd to rhe & n d  Camsel of the Department of Detc~c. 
nt Exscutivc S#nrctary of the Depmnncnt of Defense shall povide such asskmcc to the 
Gum11 Counsel as the Gtnefal Counsel dacnninc~ necessrry for this purpose. 

13. EFFECLlVE DATE 

This Ordo is effective immediately. 
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MEMORANDUM FOR CHIEP DBVENBB COUNSEL FOB XKLITAILY 
C ~ S G I O N S  

Mr. Ali E m  MUd Sdimm U BahhU'l bW 8df- 
b d d d  M i l i r r y ~ m U h ( M C O ) N o . ~ , p n g r @  

e ~ s b I l b ~ ~ ~ a U n h r l l u b y  
~ e d D o d c w ~ ~  M o l c o ~ o f l l r c ~ c h s d . r r t a i r b , 1 Q  
wtrupportthereqncst te~MCONo.  k 

rscllrilyWDmrn8. A . r t s r r o e d c o m f L e d * ~ , c u k , r b o i r  
u a f r P i U u d f b ~ c J M o s m ~ v m b w , m k r o f ~ I l d ~  ' 

r t U a o t b e a b I c t o ~ a a d ~ d O i b . M  AlYCPIOdamyaatk 
~ y ~ u ~ I L ) b ~ b u d ~ . o l . c a o f Q I R . r .  T n u w  
reqPiraPstr rill ba c%poatLU9 autni88d. M a  Nmh 1, pU& qBN) 
p v r i a t b c s r e b b n d l b s ~ h a b d q ) g C - c h s i 6 d a o r h s r  
pmrsded id- may be pmmklul SolS-om uadr rbase 
amiqnecammirr laoctrcvarErPcn-dkiazZlbcrnc~d 
tcmhinurmMrpmtsedtos. 
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ORDERS 05-298-00001 

Encl#12, Page I of 2 

- 
0022 JA OET LBO DET 10 (WRIHPA) 
~~SQWITE, nr 75149-4798 

You ara  ordered to Active Duty a8 a nubor 02 your Rmserw Cooponent un i t  f o r  thm 
prdod indiutod unlems soonar released o r  ublasm mxtmdd.  P r m a d  from your 
current locaflon i n  mufficient tire t o  report  by t b m  &ta  speaifimd. You enter  
activm duty upon reporting to un i t  horr mation. 

R.port to:  0022 J A  LlET LSO DEr 10 (WFtIHYA), 612 EAST DAVIS B1RBET. wSQUI!E%, n 
75149-4790 Report Qa: 01 NovrPber 2005 

Report to: Fort Belvoir, BbDG 213, md B-100, Fort  Belvoir, VA 22066 -rt On: 01 
lUovamMr 2005 

Period of duty: 365 Day8 
Purpose: Uobil isr t ion f o r  ENDURING -Dan (OTHICR THAN IfaU-1 (2001-PRZSBNT) 
Mobilirrtion u togory  a d :  Wn 

Additi-1 instructionm: (01, 02, 03, 04, 06, 07, 08, 09, 10, 11, 12, 13, 14, 15, 
16, 17, 20) Sea pago 2 

POR Awr  USE 
AUTHORITY: STW ARblY Oerunent Order 05-293-036 DTD 20 O C I  2005 
Aooounting o l u s i f i ~ . t i o n :  

2162010.0000 01-1100 PlUlCOO ll*+/12** VBRlC F3203 5570 512120 
2162020.0000 01-1100 PI35198 21**/22+*/25+* VFIU P3203 81212O(OEF) 

sex: X 

IQK:: -6 
~ s / m c / u I / t r c :  2 7 ~  
ma: CUBmOlL, ar 
PEBb: 24 June 1987 

DOR: 01 mrch  2003 
Security aleaanm: TOP SZCRZT WITX SENSITIVE COMRAR- INFORH&TION 
a m p :  USAR 
r o ~ t :  165 

DISTRIWTIOPT: Ml PLUS 
INDIVIDUU CONCERNED (4) 
rmnr AsaIsrAncrr OPPICER (1) 
nPRJ 
PI= (ORICIMU + 1) 
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25 O a t o b o r  2005 

Additioa.1 inmtruatioom: 

01. Sure pay i m  nn&tory. S d d i o r  must bring tha mopmpriatm doarnwtatioa to m\lpport tho 
mqur+.P.nt to authori t0 aura pny to th. h k .  
02. Xarly reporting is not a u t h o r i d .  
03. m - n i o d  bmggrg. .hipmt i m  not muthoriaad. 
04. llovwnt of harmohold goodm and dopondants i m  not authorirad. 
05. Travel by pr iva te ly  omnd v e h i c l m  is not r u t h o r i r d .  
06. Rmntal eur i m  not rutmarisad. 
07. Ham-uy  storago o i  howhold qooU8 i m  muthoricrb. 
08. Lxamm .e-irb mago i m  mt  Co -cad  120 pound.. 
09. Brrng with you -1mtm mil i tary clothing h g  and rpproprlatr  p m r d  itu. 
10. S d d a r r  rill b u d w z y  ( i f  avulablm) co3pl.t. HP'W, h r r l t h  and dmtal, t raining,  and 
clothing rrcotdr. 
1 Bring wpiom of rant81 o r  mrtgmgo -runt, cwrrimqa mrtificmt., b i r t h  a u t i f i u t o .  
b r r th  a r t i f i o m t .  02 ru tura l  a h i l d a n ,  or Q c u a t a t i o n  of 4.p.ndmy o r  child ~pport. 
12. k i n g  cop- of i d l y  t u m  plan, u i l l 8 ,  porrr8 of  at tornsy,  urd ray o t h u  bacrarrta-on 
a f f r t i n g  tho aoldium pry o r  atatum. 
1 .  P r r m o a d  a p u i r i n g  yr corr rc t ioa  rill bring two pa i re  of y r g l u r o  md y m  inmut .  
f o r  a pro tac t ivr  -k. 
14. Go-t qaar t r ro  and umo u r l l  bo rurrl. 
15. C a l l  1-800-136-4590 (Uationrl Comittn f o r  -1-r Support of thr k r d  and EWlreo) 
or duclr d i m  a t  mr.omgr.org if you hvo  quamtianm rmgudlng your .~ployunt/r-1-t 
r ight .  
16. Your i d l y  I . r b r r m  m y  bm mligiblo fo r  mICARL ( a i l i t ~ r y  bomlth u r r )  bm%afita.Tor 
&-la ull 1-888-DaD- (1-888-361-2271) oz go to U& +em. 
htam ://nnr. t r l ea ro .ood . l r i l / r onm/  o r  -il TIUCAE4E-hlpBumdd. -.ail 
17. xa an of fo r t  to .harm i n f o r v t i a h  khrrrn moldimrm, r p l o y o r m  and tho 0.p.t-t of 
Dmfurr an their riqbt., k n r i i t m  ud oblipationm. mobilirrd UBAR mol&orm ara mtrorqlp 
maawrr.g+b to prwida  -1oy.x inf-tion a t  httpo://-.Oado.o.d.ul/-i/-/rc.ha 
la .  m 
19. 1pA 

20. Xf upat -rang f o r  m c t . i v m  duty yorr f a i l  to a t  dmplayunt rrdlul . t a d m a  (rbrtlur 
brcrumr of a tPrpor8ry o r  praurrnt W e a l  eendition) , thm you m y  k r r l w u d  f m  ae t lv r  
duty, r m h u n d  to your pr ror  m a e m  atat-, ad a t u r m d  t o  yomr b o r  . d d r u m ,  .ubw to a 

or&= to a a t i v r  duty ~ p o a  rmwlution of th diequalifying mdlorl conbition. I f ,  
upom t rpor t ing  i o r  ratlvm duty, you 8x0 found to u t i m f y  lrdi-1 -1-t m t u r d . t d . ,  than 
pau w i l l  ccmtinur on a c t i v m  duty f o r  a period not t o  uord thm pmriod .p.cifiod i n  t b i m  
ordor, much -rid to iacludm tha poriod (not to r z d  25 4 .y~)  rmquird  for d i l i r a t i o l ,  
proamming. 
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DEPARTMENT OF DEFENSE 

OFFICE OF THE CHIEF DEFENSE COUNSEL 
1620 DEFENSE P€NTAMN 

WASHINWON, DC 20301.1620 

3 November 2005 

MEMORANDUM DETAILING DEFENSE COUNSEL 

To: Major Thomas A. Fleena, JA, USAR 

Subj: DETAILIN0 LETIZR REGARDING MILITARY COMMISSION 
PROCEEDINGS OF ALI HAMZA AHMAD SULAYMAN AL BAHLUL 

1. Pursuant to the authority wtcd to me by my apphtmeut as Chief Defense C o d ;  
Sectians 4.C and 5 9  of Military Order No. 1, dated August 3 1,2005, and Saction 3.B(8) 
of Military Commission instruction No. 4, dated September 16,2005, yau are hcreby 
detailed rrs M i l i q  Counsel fix all mattas relating to Military Commhion procadhe 
involving Ali H8mza Ahmad Sulayman al  Bahlul. Your &ppchtmcnt exists until such time 
as any findings and sentence become final as defined in Section 6.H(2) of Military 
Comxksion Order No. 1, unless you are c x d  h m  reprtsarting Mr. a1 Bahlul by a 
c o m ~ t  authority. 

2. In your reprcsestrdion of Mr. al Bablul, you crre directed to d e w  and comply with the 
Presideat's M i l i q  Order of Novembea 13,2001, "DetCQtion, Treabncnf am] Trial of 
Certain Noa-Ciljzens in the War Against T m o w  66 Fed. Reg. 57,833 (Nov. 16,2001), 
Militay Commission Ordas Nos. 1 and 3, Military Cornmission Instructions 1 through 9, 
and all SuppIancatary Regutations and lnstnrctions issued in acamiancc therewith. You 
me directed to easurc that your conduct and activities ape amWm with all applicable 
p r c S a i * a m d ~ p W  

3. You are directed to infbrm Mr. al Bahlul of his ri@ts before a Military Commission. In 
the event that Mr. d Bahlul cbooss to exercise his rights to Selected Militaq CMmsd or 
his right to Civilian Defiasc cound as his own expense, you shall in- me as soon as 
posiilt. 

4. In the event thrd you become aware of a conflict of arising b m  the 
rcpmscnbtion of Mr. al Bahlul a Military Chmmhion, you shall immediately 
i n h n  me of the nature and fhcrs coacaaing wrcb conflict. You sbould be aware that in 
edditio21to~StattBaramdSavic+RulesofProfessiionalConduct,thatbyvirtueofyour 
~ l m c n t  to the Office of Milittay Cormnissions you will be attached to the Defslsc 
Legal Service8 Agency and wiIl be subject to p r o h s i ~  supcrvisiun by the w e n t  
of D e f ~ l ~ e  Genaal Counsel. 
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5. You arc directed to inform me of dl requiremats fbr pmonnd, office space, 
equipment, 4 supplies aec*isuy fbr prepdm of the dcfcasc of Mr. a1 B W .  

- Dwight A. Sullivan \ 

Colonel, U d t d  States Marine Carps Rescrvt 

Brigadier Genual Thomas L. Hemingway *=- 
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61 OF THE MESKINO Off- 

RE 128 (a1 Bahlul) 
Page 79 of 107 



EncM16, Page 3 of 4 

RE 128 (a1 Bahlul) 
Page 80 of 107 



Encl#16, Page 4 of 4 

RE 128 (a1 Bahlul) 
Page 81 of 1 07 



Encl#I 7, Page 1 of 26 

NACDL ETHICS ADMSORY (%mam.~ 
Opinion 03-04 (August 2003) 

Approved by the Board of Directors at the 
NACDL Annual Meeting, Denver, CO, AugusC 5 2003 

The NACDL Ethics Advisory Committoe hss been asked by thc NACDL Military Law 
Committee the tollowing question: Given the restrictions placed on civilian definsc counsel, 
what are a c r imi i  defknse attorney's duties to the client behe a Military Commission at 
Guantanamo Bay unda Militmy ( > r d ~  of November 13,2001, "Detention, Treatment, and Trial 
of Certain Non-Citizurs in the War Against Terrorism," 66 F.R. 57833 (Nw. 16,2001). and its 
implemtnting inmctions 'hued April 30,20033 

It is NACDL's position, by unanimus vote of the Board of Directors on August 2,2003 
having considered MCI-5's Anna B and debating the question, that it is unethical a criminal 
defense lawya to represent a pasar accused befi>re these milita~y canmissions because the 
conditions imposed upon d e f w  counsel before these commissions make it i-ble f a  
counsel to provide ukquate or ethical repmentation. Def;nrsc coun#l cannot contract away his 
or h a  client's rights, including the right to zealous advocacy, bbre a military commission, 
which is what the go- seek in Anmx B, although it says it is n& in spite of the clear 
language oftht MCIas. 

NACDL will not condemn criminal dcfensc lawyers who undertake to repmcnt pcmons 
accusal b e h  military commissions becase some may ftel an obligstian to do so. If d e M  
counsel undertakes representation and can abide by these mles, counsel must seek to raise, with 
knowledge of the serious and uncanscionabk risks invohd in vidating Annex B, including 
p d b k  indictment, see note 35, in@, evay conceivable good S t h  argument concerning the 
jurisdiction of the military commission, the legality of denial of application of the Uniform Code 
of Military Justice (UCMJ), intcmational treaties, and due proass of law, including nsat to the 
civilian of the United States to dennine whether the proceedings an constibrtional. 

A m i l i i  or civilian lawyer representing en accused person befon a military 
comrnissii at Guantanamo Bay under the 2001 Military Order must p v i d e  a zealous and 
independeat &fmse, notwithstandii the severe l imi ions  imposod on counsel and the denials 
of due prooess and attorney-climt confidentiality and privilege by the Military Commission 
Instructions. 'Ibe problem with these m i l i  commissions is that full d o u s  qwcsentation 
likely will not and urnnot be achieved because of severe and unreruonabk limits on c~wrscl  
imposed by the govmmmt, in vioiath of the UCMJ and maties the United States has signed 
guprant#ing rights to the accused b e f a  these commissions. CrirninaI defase lawyers arr 
scwe1y disadvantaged in their duties to npnant Wit clients. The loss of rights can only help 
insure uqjust and unnliabk convictions. 

RE 128 (a1 Bahlul) 
Page 82 of 107 



. 
Encl#17, Page 2 of 26 

A military or civilian lawya appearing befbre a military commission d Guantanamo Bay 
under the 200 1 Military Order should not be involved unless the lawyer is qualified to handle 
duth penalty cases in the lawyer's local jurisdiction or in the federal or military courts. Counsel 

\ 

must assume that tvay one of tht9t cases is pnsumptively a death pcnmlly case, ewn though the 
rules do not require, as in the civilian WITS, that the govanmat provide timely notice that it is 
a death penalty case or men alkge an aggravating circumstance to support the death penalty that 
the government will seek to prove byond a reasonable doubt. 

If counsel appearing before a military commission has an ethical quandary that cannot be 
resolved, the lawyer strould consult with their statc bars. Deffflse oounscl are cautioned, 
however, that if d&nse counsel steks outside ethical as&&noc on an cthi i  probkm, defbrse 
counsel must take can in seeking that advice not to reveal mattin drat dcfmse counsel swore to 
lrcep scctct because a breach of d t y  could lead to d c h s c  counsel king indicted. One must 
assume that definse counsel's calls fiom Gmtwmmo Bay will bc monitored, too. 

A nation h d e d  on due process of law must provide due process of law to everyone it 
proscmtcs and incammte. If it does not, it is no bmer tk the persons it is pmsecut-mg, and it 
gains no respect limn the intanational community, and even its own citizens. 

Eth&al R h ,  Frdarrl Rrgulu10~s, Statutes, and C o ~ v t i o n o l  Rovidens 1- 

U.S. Canst, Art. I, 8 8 (war powers in Congress) & Art. U, § 2 (Prsidcnt is commandcp- 
in-chief) 

"Detention, Tnatmemt, and Trial of Certain Non-Citizens in the War Against Tarorism," 
66 F.R. 57833 (Nov. 16,2001) 

28 US.C. 5308 
28 C.F.R. § 77.3 
Uniform Code of Military Justice, 10 U.S.C. § 801 et seq. 
Gcneva Conventions of 1949,111 (GPW), IV (civilians) 
Military Commission Order No. 1 (March 21,2002) 
Military Commission Instm&'ons (April 30,2003): 

No. 4: Responsibilities of tbe Chief Dcfinse Counsel, Dezliled Defense Counsel, 
and Civilian Dcfhc  Counsel 

No. 5: Qualification of Civilii  Dcfcnse Counsel and AM= B (Affidavit and 
Agretment of Civilian DeMse Co1mse9 (as amended, undated) 

Manual for Courts Martial, Preamble 7 2 (2000) 
Rule of P r o f m i d  Conduct (1 983): 

Reamble: A Lawyer's Responsibilities 
Ruk 1 .I (competence) 
Rule 1.6 (cdidcntiality) 
Rule 1.7(b) @#SOMI conflict of intenst) 
Rule 1.16 (declining or terminating representation) 

ABA Guidclines far the Appointment and Perfimnance of Counsel in Death 
Penalty Cases (rev. ed. 2003) 
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A. NACDL'a M a r  Committee Positioaa on The Question Presented 

The Military Law Committee Jtas raised a difficult question that has been touched on in 
an NACDL Board of Dinctors nsoluticm of May 4,2002 (quoted iqh), rmd is related to our 
c o m m a  to the Departmatt of Justice in opposition to the adoption of 28 C.F.R. g 501.3 in 
December 2001' and Ethica Advisory Opinlon of November 2002~ invohing the duty of an 
atmrocy to a client when the attorney IWM that atQmry-e]ieat commoaiationa a m  
subject to monitoring under 8 5013. We coadadd u to tk LUCK 

A criminal d d a ~ r c  attorney has an etLhl  and constitutional duty to 
take a5rmrbive action to protect the eoniidcntiality of attorney client 
eo3nmuniertions itom government wmillurce. Thb i n c b d a  seeking relief 
from the jaikn, if podblc, o r  judidrl revim u d  d n g  of protective 
orden. Dduut anasel should a g u e  that the Sfxtl~ Ameadmtnt right to 
mPwl and a h i  trirrl and the Fifth Amendment right to d w  proem and a 
fnir tripl pmtect~ attorney-dklt ~ o m m u n i a t i o u  from direlorsre to tbe 
goverumcot. 

NAQlL E t b b  Advfrory Committee Op. 02-01, a t  1 @%vw 2 o~n).' 

B. NACDL Board RcrduCioa oa M k r y  CommWous, May 4,2002 

The NACDL Board of D i  passed the following resolution on Military 
Commissions on May 4,2002 where we have already qu&oned the coostitutionality, violations 
of human rights treaties, and fimdamental fairness of the government's plan for the c u m  
system of military commissions: 

Rcrdlrtion of the NACDL Board of Mrsctorr 
Regarding Milit.ry Commirakns 

WHEREAS the National Association of Criminal Defense Lawygs, whose 

' Src gcnemlb Ellen S. Podgor & John Wesley Hall Essay, Gownvnrnt SurwiIIrmer of 
Auo@IW Conumcnkatiom: M k d  In tk Name @Fighting Tcnulrism, - Gu)JJEGu 
ETHICS - (Vol. 17, No. 1, 2003) (discussing NACDL's positions in opposition to the 
promdgstion d 2 8  CFR. 5 501.3 in NACDL's position paper and NACDL Op. 02-01). 
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manbcn have dedicated their proftssional lives to dehding the Constitution of 
the United States, s u m s  efforts to bring to justice those responsible for the 
September 1 1,2001 abtack on our country; 

WHEREAS the rest of the world will note how we treat those persons captured by 
American fimxs in the military actions against terrorism; 

WHEREAS it is impuative not only that the United States set an example for fair 
and humane treatmen& but that our cffwts be perceived as fair and just; 

WHEREAS the Unitcd States cannot be, or be viewed as being, willing to depart 
h m  its own laws and principles, 

WHEREAS the international v i m  of the United States as k ing willing to depart 
from its own laws and principles impails our oountry's men cawl womgl in 
uniform across the world; 

WHEREAS our dedication to the luk of law drives our positions on the creation 
of military commissions and the mks that will govern than; 

WHEREA!3 we object to the creation of the particular military commissions 
reflcckd in the Presidential Order of Novanbcr 13,2001, on the basis that the 
President was not anpowered by law to unilatwally c& these oommissions; 

WHEREAS moreover, that position unchanged, the pmxdurcs announced as 
governing such commissions, as promulgated by the Secretary of Debnse on 
March 2 1,2002, are also inadequate as a matter of fundamental faimesq 

WHEREAS the Reamble to the MANUAL FOR COURTS-MARTIAL (2000), 
Paragraph 2@)0, states that such wmmissions . . . shall be guided by the 
appropriate principles of law and rules of procedures and evidence ptescribed for 
courts-martial;" 

WHEREAS NACDL supports the principle articulated in the Preamble to the 
MANUAL FOR COURTS-MRTXAL (2000), Paragraph 2(b)(2), and the proccdum 
promulgated by the Secretary of Def- do not comply with the provisions of the 
MANUAL FOR COURTS-MAR- 

THEREFORE BE IT RESOLVED that NACDL opposes implementation of the 
procedures promulgated by the Scmcmy of Defense for thcsc oommissions; 

IT IS HEREBY FURTHER RESOLVED that NACDL shall urge the hs ident  
and the Congrcss of the United States, as well as appropriate judicial tribunals, to 
find that these p d u r t s  promulgated by the Administration to date violate 
principles of fundamental fairntss, and threaten our country's stature and the 
welfare of its military pcrsonntl throughout the world, and thus that such mlcs 
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should be revised by thc suzctmy of Mensc through a m a u k n t  of his Order of 
March 21,2002, to makc applicable to such commissions the Uniform Code of 
Military Justice and the Manual for Courts-Uartial. 

APPROVED this 4th day of May, 2002 
Cincinnati, Ohio 

We are not alone in questioning the constitutionality and firndamcntal fbifaimess of these 
proceedings. Several law review articles by distinguished scholars on constitutional and military 
law find d#e mil- commissions are: an unconstiMional exercise of the War Power rwaved 
to Congms; U.S. Const, Art. I, 5 8; Youqptown Sheu & Tube Co. v. Sowycr, 343 U.S. 579, 
64346 (1 952); an unconstitutional suspension of the writ of habeas corpus, fundamentally unfair 
and a denial of due process, and a violation of human rights under international law. We cannot 
add to them here, so we merely cite and rely on than.' 

We share the comcem of t h e  scbolan aad o t h 5  that tbe stature of the United 
States rr r world power ia denlgrsted by these e l a d  p d l n g  that are fbadrmenblly 
Ilmcd i. their obviom potential for dealrl of a fhir trial m d  the appearance of 
i m p r o p ~  lor h i l a r t  to follow oar m law a d  Internrtiomal law m d  a t i l k  the UCMJ 
f w  t i lr More MSlitay Cornmidomi. WbUc t k  govmmemt pmblidy wcb to assun a 
fair trial, and we know that defense cooasel d U  zcrloPdy d-d, u is their worn dsty, 
the l imb on defeasc counsel, the sccreey of Qt procadimp, the due proecrs iLwr, 
inchding the d e ~ i a l  of applicability of the UCMJ r ~ d  proketkms of doobk jeopardy6 and 
aII 0th- rights we hold as US. ~ I I S , '  aU will I d  the rwt of the world to b d j m  t h t  tb t  
persons tried before thoc  commbsiom were not tratal In accord wlth our nrdonrl klk& 

+ George P. Fletcher, On Jwtia cmd War: C o n h d k i w ~ ~  in tk h p o s e d  M~~ 
TribmzkI 25 HAW. J.L. & PUB. POL'Y 635 (2002); Neal K. Katyal, Essay, Wag@ Wca, 
DccMlng Guilt: Trying Military TribunolP, 1 1 1 YALE L 3. 1259 (2002); Jonathan Turley, 
Trfblordr and Zbibn&iom: Thu Aniitkticol E l m  of Mltruy Governance in o Madisonfm, 
D e m I  70 GEO. WASH. L. REV. 649 (2002); Jordan J. Paust, Anticemrrj, M~II~TY 
Comm&slons: Courting IUeguIi~, 23 MICH. J. INYL L. 1 (2001); JordaPl J. Paust, AntitemArm 
Militaty Commissions: 7he Ad Hoc DoD Rules of h e & ,  23 MCH. J. INT'L L. 677 (2002). 

? In addition, newspapa and magazine articles and columns too numerous to cite have 
r a i d  the sme conccms. 

Art. 86 of the Gmeva Convention Relative to thc Treatment of Rjsontls of War of 12 
August 1949, 75 U.S.T.S. 135, 6 U.S.T. 3316, T.LAS. 3364, guarantees double jooperdy 
ptotectim. 

' For a canprehuisive discussion of lost rigMs. see Donald G. Rehkapf, Jr., Miliray 
C o d s h :  A Pn'merfbr &~;IL# Counsel (2003) (CLE paper, first d e l i d  in Dctroit, May 
2003). See oljo Jack B. Zimmennann, Libeqv at rlrk Pan 5: khdlim legal aspects of 
c 0 p r d  d cdetof~e~,  THE CHAMPION 53,54-55 (fuly 2002). 
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in tbe Wok of due process of law: or htematlonal In a World War II war 
h a  tr*, two dbrmting Jmtias of tk U.S. Supreme Cosrt were taken aback by our 
d i r w r d  lor uelmeotary due proccsr" and internatlond law. SeeAppficat&n of 
Yumu&iru, 327 U.S. 1,27-28,49 (1- (Justices M u m  and RUTL~~CE d h h g ,  
rcrpect*). 

Tberaf.om, oar <nm mior mmbcn a d  d & m s  captured by an Yewmy" abroad 
are even more likdy to be subjected to similar denids of due pmms or atrocities in f o r d p  
lands." We are mot Yleading by anmplP as a fiee nation shod& Our government k 

Ont cannot help but note that the "Rule of Law" was politically mvdced &I impeach dK 
las! President for lying about a private sexual matter, but now is being i g n d  for political 
convcnkncc by many of the same persons who relied on it Won in the name of "Mtional 
smrity." The Prs i en t  takes the bllowing oath: "I do solemnly swear (or sfllirrn) that 1 will 
faithfully cxocute the Office of Prsident of the United States, and will to the best of my ability, 
preserve, protect and defend the Constidon of the United Statesw All Meral officials take a 
similar oath. These military commissions do not 'preserve, protect and d e w  the Constitution 
of the United Stat&"' make a mockuy of it. 

'Ihc application of the UCMl to military commissions would provide due process. Thc 
c u m t  regime docs not. 

la For gtampk, Art. 84 of the Geneva Convention quires that a prisoner of war be tried 
in a m i h y  or civilian COWL Manuel Noricga was prosecuted in a civilian court for dmg crimes 
and RICO offinscs after he was captured during the Panama invasion. United Sram v. Norelgu, 
746 F.Supp. 1506, 1525-26 (S.D. Fla 1990), later opinion, 808 F.Supp. 741, 796 (S.D. Fla. 
1992) (Noriega was a "prisoner of war" unda the Geneva Convention; he was allowed to wear 
his m i l b y  unifonn during the trial), #4 11 7 F.3d 1206 (1 1th Cu. 1997). cerr. denied 523 
U.S. 1060 (1998). 

' l  See Noricga 808 F.Supp. at 803: 

mhose charged with that determination [Nwiega's confinement location end 
stsous] must keep in mind the importance to our own troops of fhithful and, 
indeed, liberal adherence to the mandates of Geneva 111. Regardkss of how the 
government views this Dcfkrdant as a person, the implications of a fhilute to 
adhere to the Convention arc too great to justifL depsmues. 

In the turbulent course of international events . . . the relatively obscure 
issues in this casc may seem unimportant. They art not. The implications of a 
less-than-strict adherence to Geneva UI are serious and must temper any 
consideration of the questions presented. (bmckctcd material added) 

This h a p p e d  in both the Vietman conflict and the 1991 Gulf War. In Vietnam, our 
captured xniice r n c m h  wera ~T&uI as an invading force and denied tht benefits of the 
Geneva Convention. In the 1991 Gulf War, a female pilot and her crew were &a down, and she 
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demonstntimg a d b w r d  for the protections of oar own legal system a d  moral principles 
by circumventing est.blisbcd doaradie and intclz~tioul law. Scc YmmslYo, 327 U S  at 
81 (Justice RUTUNE dirscatlag), quoted &jh O.c an& bdp k t  feel that wcrct trials 
with secret cvidclla, evidence sometimes even p m t e d  in rcfnt from t k  accnsal a d  
defense coawd, wltb littk Mrietioas or the admbribllily of rvklacc md W m g  the 
requiremeat t b t  the protedkos and pprondans of tbc UCNW are applhrbk do military 
~orprnirrbu~~ and Geneva Conv~lltioa will l a d  to u d  unlvlbbk resmlta that will 
lad to these proceedinp klng  vkwed as a mere way atation oa the m y  to an inevitable 
conviction a d  probable a e c u t k  

A nation toondcd on due proeas of law must provide due pmcaa of law to everyone 
it prrwceotcs and Imarrcntca If it doa not, it is  oo k t k r  than the penoms it Is 

- - - - -  

was rcpcatdy raped, toltured, and otherwise degmded. Zimmam~n, note 7, mpm, at 54. 
Milny other of our shot down POWs were tortwed, including men threatened with rape and 
scmral abuse, and their suffging is recounted at length in Acrrc v. Rrpubiic of lnrq, 2003 WL 
21537919 @. D.C. 2003), later opinion, 2003 WL 21754983 @. D.C. 2003). 

'' MANUAL FOR COURTS-MARm, Preamble 7 2(b)(2) (2000) requires that military 
commissions '. . . shall be guided by the appropriate principles of law and rules of procedures 
and evidence prescribd far courts-martial." 

UCMJ, Art. 36, 10 U.S.C. 4 836, provides: 

An. 36. President may pmmibe rules 

(a) Prcbid, trial, and post-trial procedures, including modes of proof, 
for cases arising wder this chapter triable in c o u r t s _ d 5  militivy commissions 
and other mil* tniunals, and procedures fix courts of inquj., may be 
pmdbed by the Resideat by regulations which shall, so far as he considers 
practkable, appty the principles of law d the rules of evidence generally 
recognized in the trial of criminal cases in the United States district courts, but 
which may not be conmry to or inconsistent with this chapta. 

(b) AU rules and regulations made under this dele shall be unifom! 
illsofar as pmcbble .  

The question thar is: May the DoD determine that special des are q u i d  for military 
commissions that are actually "contrary to or inconsistent with thew UCMJ? We b e I i  not. 
Congnss mandated that application ofthe procedures of the UCMJ to commissions and tribunals 
be consistat with it, and the President cannot simply ignore Congress, in his cepacity as 
Comxnanda-in-Chid. 

" At the quest  of the British Prime Minista, our govexnineat recently decided to waive 
the death pmalty for two British citizens in the initial six to bc tried by the Milirsly Cammission 
and to permit them to have British counsel. Our govcmment is now treating citizens offavorod 
nations differently and granting than more rights than the others a e c u d  A denial of equal 
protaxion is a denial of due process under American law and intcmational law. 
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promauti~g, rod it garners no respect from the internatioaal community, md even its own 
cithtna. 

When a military or civilian lawyer ap- bttbre a mil- commission or tr ibal ,  what 
ethical law gwans? It is clear that lawyers before a m i I ' i  cummission must adbm to the 
Rules of Professional Conduct and are man- to provide independent and d o u s  
npJwcntation. 

The problem with these military commissions is that full zealous representation l i l y  
will not and ainnd be achieved bearuse of limits on GO& imposed by the gwanmcnt. 

The RULES FOR COURTS MARTIAL SM(dX6)(B) (2000) provides that defense counsel in a 
military proceeding shall provide zealous rep- the same as required of civilian lswyus: 

Gemrd &ties of deferue cowuel. Defense counsel must: guard the 
interests ofthe accused zealously within the bounds of the law without regard to 
pcmmd opinion as to the guilt of the accused; disclose to the accused any interest 
defense counsel may have in connection with the caw, any disqualification, and 
any other matter which might influence the accused in the selection of counsel; 
represent the accused with undivided fidelity and may not disclose the accused's 
secrets or confdenccs except as the accused may authorize (a aLm Mil. R. Evid. 
502). A defense oaunsel designated to represent two or more coaccused in a 
pint or common trial or in allied cases must be particularly akrt b conflicting 
interests of thbse accused. DefcnSc counsel should bring such matters to the 
-tion of the military judge so that the a d ' s  understanding and choice may 
be made a matter of record. Sce RC.M. 901(d)(4)0). 

All prior versions of the MANUAL FOR COURTS MARTIAL or the RULES FOR COURTS MARTIAL 
required & h s c  counsel to provide zealous, independent representation. 

The "UcDade Amcndpwnt," 2.8 U.S.C 530B(a), provides as fbIlows: 

An attorney for the Government shall be subject to State laws and ~ l g  
and local Federal court rules, govming attorneys in each State whac such 
attonrey utgagcs in that ettonrey's duties to the same atent and in the same 
manner as other attcmeys in that 

l4 The Department of Justice must defend the constitutionality of the McDsdt 
Amendment. See The Attorney General's Duty to Dtfind the ConstMonality of Statutes, S Op. 
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28 C3.R 8 773 is in accord: 
In dl almhal bvatigatioas and pmccutlons, Q .U cM1 

i n v ~ a t i o n r  and litigation (afiimative and Mbsh), and L all civil Im 
eabrccmemt investigations and proceedings, attorneys for the gownmeat 
shall conform their conduct and .ctMties to tbe state m k  and hnr, and 
fedml local court rules, governing attorneys in each Slate where so& 
attomey engages k that attorney's dm-, to the a m e  extent and in the same 
manner as other attorneys in that State, a8 these terms are ddincd ilr See. 
77.2 of tbb part." 

M. Legal Counsel DOJ 25 (1981). 

'' See also 28 C.F.R. Q 77.4 on "guidan&"' 

(a) Ruks of the court befbre which a case is pending. A govgnment 
attorney shall, in all c a s q  comply with the rules of ethical conduct ofthe court 
befort which a particular caw is pending. 

@) Inconsistent rules where drae is a pending case. 
(1) If the mlt ofthe attomy's state of licemum would prohibit 

an action that is pcrmissibk under the rules of the court before which a 
case is pardig, the a#ornt)l should consider 

(i) Whether the attasncy's state of lictns~re would 
apply the rule of the court Mom which the cast is p c n d i i  ratha 
than the ruk of the state of licamrc; 

(ii) Whether tbe lml M a a l  court mk preempts 
cantrary state rules; and 
(iii) Whether application of t r a d i i d  choicoof-law principles 
d i i  the m e y  to comply with a particular mle. 
(2) In the process of considering the Eacton described m 

paragraph @)(I) of this section, the a#omcy is encowaged to consult with 
a supervisor or P r o b i d  Responsibility Officer to determine the best 
course of canduct. 
(c) Choice of rules whae thac is no pcnding case. 

(1) Where no case is pcnding, the attomy should garually 
comply with the ethical rules of the attorney's state of liccnsurc, unless 
application of traditions! choiceof-law principles directs the attorney to 
comply with the ethiil rule of another jurisdiction or court, such as the 
ethical rule adopted by the cour~ in which the csse is likely to be brought. 

(2) In the process of considaing the factors described in 
paragraph (c)(l) of this section, the attorney is awmagcd to consult with 
a supervisor or Professional Responsibility Officer to dcttrminc the best 
course of conduct. 
(d) Rules that impose an irreconcilable conflict. Ifj after consideration 

of traditional choico-of-law principles, the attorney cancludea that multiple nrks 
may apply to particular conduct and that such rules impose imconcilabk 
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h.eMcDadc Amendment, it wrr held that there is no prctmpllon of state ctbics law 
wbcn drta seek b regulate the Mcemses of and discipline fcderrl prosemton, hr eumplt. 
U '  Sllrrrcr v. Fenam? 847 FSupp 964,968.70 @.D.C. 1993), Wd, 54 F3d 825 @.CCir. 
1995) @.C. fdrrrl prosecutor l i i ~ s a l  in New Merieo; no federal jurisdiction in D.C. to 
qnutioo state dklplina ry adion in New Mcrico; atate regolatioll of fcdcml proaecutora 
was aprcssEy aatborkd by Congrew since 1980 startimg in an approprirtions act. (PubL 
S132.93 Stat. 1010,lMI (1979)); M l k r  of Doe, 801 FSopp 478,48!WI @N.M. 1992). 
Post-Mclh& asm am in accord. Stern v. US. DisL Ck f ir  DlrL of Muss., 214 F3d 4 (1st 
ar. 2000); M C I I ~  ~0110 V. G& 110 ~.smpp.2d UI 2000). 

Regulations of the branches of the military provide that military lawyers are govaed by 
the Model Rules of Professional Conduct. Army Reg. 27-26 (1 992); AF Rules of Professional 
Conduct (1989); Navy JAG In& 5803.1 (1981). 

D. State Bar Influences and Control Under Military Law 

Military case law and regulation mgnize that military lawyas are still governed by 
their state bus and rules,16 as wu mf6rmed by $ BOB. See, ag.., UnlrcBStates v. B e p  511 
MJ. 380,386 (2003) (applying ffet armthe approach to eiicat perlay; also applying 
~esr~~e~m (THIRD) OF TBIE IAW GOVERNING LAWYERS Q 1.20 (2000)); u ~ ~ ~ r o r e s  Q. 

Wlkda, 56 56-91  9,922 (Act. Crim. App. 2002); U d a f  &oia m Jkdflry, 55 M J. 15,23 
(AF.Ct.CrimApp 2001); Uit&alSYa&s m S U ,  35 W. 1138,140 (C.M.A. 1992) (state bar 

obligations on the anamcy, the attomey should consult with a supavisor or 
RofesSianal Responsibility Officer to detamine the best course of conduct. 

(e) Supervisory attomcys. Each attomcy, including supervisory 
ammcys, must asess his or her cthiical obligations with respect b particular 
conduct. Dq>arhntnt attorneys shall not direct my attorney to engage in conduct 
that violates section 530B. A supervisor or other m c n t  attomy who, in 
good ti*, gives advia or guidance to ander Dqartmcnt attorney about the 
other attorney's ethical obligations should not be deemed b violate these rules. 

( f )  Investigative Agmts. A Deparbnmt attorney shall not direct an 
investigative agent acting under the attormy's supavision to engage in mduct 
under circumstances that woutd vialate the atlomcy's obligations under sect-km 
530B. A Dcpamnent attorney who in good hit .  provides legal a d v i  w 
guidance upon quest to an investigative agent should not be deemed to violate 
thcsc rules. 

'* Army R .  27-26, apm, Rule 8.5, cited in John Jay Dwglas, Militmy Lowyu Ethics, 
129 MIL. L. REV. 11.14-15 & n. 6 (1990). 

Coma: Col. E. Albertson, Rules of Pmfcs9ionul C o h t f b r  t k  Navy Ja&e Adweate, 
35 FED. B J. 334, 336 (1988) (%hen conflict exists bawear the state ~ l e  end the JAG nde, the 
latter prevails") (but, this article predates the McDadc Amendment and 28 C.F.R. 5 77.3, so the 
Supremacy Clause is no longer an argument). 
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dn t i a  argued n controlling; declining to decide whetbtr the Supremacy Chum overrider 
state bar nks); R h  v. SYmB 26 W. 683,684 (A.F.C.M.R. 1988). See olro UnMSIrrla v. 
Do- 58 MJ. 295,299 a. 3 (2003) (dying  on opinions of state ban for gnidaacc). 

The appcrmnee of impropriety sta~dnrd npplks in the military. U R M  S&&S v. 
Ga&&nB !53 M.J. 61,66 n. 5 (2OW); United Stolcr v. Lcwrb, 38 M.J. 501,517 (A.CM.R 
1993). 

E. Duty of Zealous Advocacy n ~ & r  Military Law 

Lawyers in the rnilsbry, like their civilian countqwb, are arpected to give independent 
ad zealous repmentation, without ryud m p m n a l  consequences. RULES FOR COURYS 
MARTIAL 502(b)(6)(B), quoted supw; URflcdSYlrlrs v. ~ & n B  15 M.J. 436,438 (C.M.A. 
1983); UnliJadStois v. Rodrig- 44 MA 766,776 @.M.Ct.CrimApp. 19%); U n W  
Stoics K l30mprB 33 M J. 768,777 (N.M.Ct.CrimApp 1991). @'d hpcul Pnd nvY la pod 
on & pmuhB 46 M. J. 3 1 (1997); Unikd Skrfcr v. MtmB 28 M.J. 823,826 a. 5 
(C.G.ChtR 1989); M d n h J r  v. Conp&IIB 25 M.J. 755,757 (N.M.C.M.R, 1%- Urnhe 
personal honor of the indMdnaP b vitally important in the m i l h y .  wker's Guide 2 
(37th ed. 1973). quoted in Doughs, note 16, sqwa Zealow criminal d d m x  ir a military 
troditlorn and duty. 

Because of the foreign nature" of tbest milita y cornmimiour estPblished mnder the 
M.rcb 21,2002 Departmeat of D c f m r  mlitay Commbsion Order No. 1 (MCO-I), 
criminal defense lawyen are  severely dbdvantaged b their datio to represent their 
cHemb. The lo= of rights a n  only help innure unjust and unicliable eonvidco~.  The 
government on one band slates that zmbm representation is required of detailed militay 
colurscl o r  civilian c m n d ,  and then pub WQT limita on coumd's abillty to provide a 
e o m p k  dcfem~&'~ 

" In addition, RULES FOR COURTS MARTIAL 1 04(b)(l)(B) prohibits giving any def- 
counsel a lcss hvorable rating or evaluation '-because of the zeal with which such counsel 
represcntcd any accused." 

" Secretary of Defense Rumsfeld admined in a prws release with the adoption of the 
directive that these rules wen  new "to a certain ~ctcsrt." "DoD Presents Procedural Guidelines 
For Military Commissions," httpI/~~~.defarselinkmih~~~002/nO3212002~200203213. 
hbnl. This is an undcrs-tnt. 

l9 "The right of an accused in a criminal trial to due pmcess is, in essnroc, the right to a 
fair oppomity to d e f d  against the State's accusations" Charnben v. Misshippi, 410 US. 
284,294 (1 973). "Few rights arc more findamental than that of an accused to presmt witnesses 
in his own defense." Id, 410 U.S. at 302. 
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Tbere are thus far seven MiUtrry  Commission Instructions (MCJs) hued April 30, 
2003 under MCO-1. Tbe first appears at 
h t tp: /hvrpw.ddewl imkmiV11~y2003/d200  mileorninrtrol.pdf, and thy  are 
consecutively numbered; cg., - no2.pdf,-nd.pdC, etc. We are primarily concerned witb 
MCI-4 & 5. 

A MCO-1, tbe MCIs, Aosiped Military or Civilian Dele- Counsel, and Their Duties 

MCO-1 prmidcs as to defense counsel in 7 4(C): 

(2) Detailed Defense Counsel. 

Consistent with any supplementary regulations or instructions issued under 
Section 7(AX the Chief Ddinse Counsel shall detail one or more Military 
Officers who are judge advocates of any United States armed f o ~ x  to conduct the 
defense far each case before a Cammission ("Detailed Defense Counsel"). The 
duties of the W I e d  Defense Counsel are: 

(a) To &find rk Acmced zeaioruly within the boraDclr of the law 
wirhra ngmdto persod opinion m to the guilt of the Accupd,- 
and 
~ o ~ n t ~ i t l l t m s t s o f t ~ e ~ ~ ~ ~ ~ ~ d i n a n y r e v i e w p r o c c s s \ a s  
provided by this Order. 

(3) Choice of Counsel 

(a) The Accused may seled a Military Officer who is a judge advocate 

The right to o f k  the testimony of wilnesag and to compel their 
attendance, if necessary, is in plain terms the right to present a defense, the right 
to present the defendant's version of the fkts as well as the prosecution's to the 
jury so it may decide where the truth lies. Just as an accused has the right to 
confiont h prosecution's witnesses far the purpose of challenging their 
testimony, he has the right to present his own witnesses to establish a defense. 
This right is a fundamental elanent of due process of law. 

Wmhington v. Tam, 388 US. 14, 19 (1%7). Accordingly, it is held that "the Constitution 
guarantees criminal defendants 'a meaningful opportunity to p m a t  a complete dehsc.'" 
Crane v. Kernwhy, 476 U.S. 683,690 (1986) (quoting Col~jsmk v. Tmmbenn, 467 U.S. 479, 
485 (1984)). 

Our nationid view of due process does not apply to these military commissions, even 
though law; W A L  FOR COURTS MAR- Preambk 1 2(b)(2); and the Geneva Convention 
and other human rights tnatia require it. 
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of any United States annod f m  to replase the Accused's Detailed 
Defense Counsel, provided that Military OfIicg has bem 
determined to be available in acedance with any appIicabk 
supplementary mgulations or inslmctions issued under Saction 
7(A). . . , 

(b) The Accused may also retain the services of a civilian auomcy of 
the Accused's own choosing and at no arptnse to the United States 
Govanmart ("Civilian Dcbsc counsel"), provided that 
attomey:(i) is a United States citizen; (ii) is admitted to the practice 
of law in a State, district, h t o r y ,  or possession of the Unitcd 
States, or before a Federal court; (iii) has not been the subject of 
any sanction or diiipIinary adim by any court, bar, or dhcr 
competeat governmental authority for relevant misconduct; (iv) 
has been deotrmined to be eligible for access to infmnation 
classified at the level SECRET or higber under the authority of and 
in accordance with tbe pcedvcs prescriibed in refimct (c); and 
(v) h dgnd o writien agmement & comply with dapplicoble 
nguliatbru or inst~ctions@r wul~pcl, inchding cmy nJw ojcoa~t 
fir condrrcr during t k  cotuse o j p r o c c e d ~ .  Civilian attorneys 
may be pPoqualificd as members of the pool of available attomcys 
if, at the time of application, they meet the relevant criteria, or they 
may be qualifd on an d hoc basis aAcr being requested by an 
A d .  Rcpmtation by Civilian Dcfinse Cwnscl will not 
relieve Detailed Defense Counsel of the duties spacifiod in §ccticm 
4(C)(2). The qualification of a Civilian Defense Counsel docs not 
guarantee that pasan's presence at closed Comrniuion 
proceedings or that pcrson's access to any infhmticm protected 
under Saaion 6@)(5). (emphasis added) 

The s4cond italicized portion ref= to MCI-5, Annex B, i n j h  Whet the gcnremmcnt gives in 1 
4(C)(2) as to Detailed DeScnst Counsel it takcs away as to civilian d e b  counsel under 7 4(C) 
(3)(Mo(). 

2. Ofllce of ChkfDefensc Coansd for the Military Commieriom 

MCI-4 7 3 establishes the Mi of Chief Dehse Counstl aad it dtlin- its Mi  in 
assigning D e b i  Defense Counsel. Chief Definse Counsd must -hue (hat the accused is 
always repnsartbd by Detailed Defense Counsel even if civilian counsel a h  qmts an 
accused. Id 1 30(11). Chief Defense Counsel will also maritor counsel to seek to ensun 
z;er10us repmentation but also to ensure that defense counsel do not enter into joint d&nc 
agreements that mate confidentiality obligations beyond the aocused.= Id 3@)(18). 
Moreover, 7 3(C)(2) provides: 

This is ironic becaw of a lack of confidentiality, discussad in@ 
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2) Detailed D e k n s  Counsel shall r c p m t  tbe A d  k&lu military 
commbions whew detailed in accordance with refercnecs (a) P C @  
I] and @) Pilibry Order of November 13,2001, UDdt8tloo, 
Treatment, amd Trial of Certain Nom-Cltize8s in the War Against 
Tenorism," 66 F A  57833 Pov. 16,U)OlM. In this regard, Detailed 
Dcknrt Counsel sku& dgmd the Accused tO )&m m h k d  zmlocafu 
wtllCirr the kuncrb of the law and witbomt rtprd to penonal ophbn  as 
to guilt.. . . (mpbruls and bracketed makrhl added) 

Detailed Dcfcnsc Counsel, bowmr, are  h the same position as clvilh. defur t  
eouasel acept that they may 804 k b a d  from the courtroom, but t h q  cannot discuss 
witb thdr civilian co-cou~sel wbat happened in a "closed scsaioo." 

3. civilian Defense C o u ~  

Civilian Defense Counsel arc g o v d  by MCI-5. The burdars on a civilian becoming 
eligibk to save as defense c o u d  before a military commission are o m u s .  To become a 
d c h  counsel civilian lawyers are required to cxccub an Affidavit and Agmmcnt by Civilian 
Dcfbm Counsel, MCI-5, Annex B. It provides in pertinent part in 1 ll under "Agreements": 

B. I will be well-prepared and will conduct the defense zealously, 
reprcsmting the accused through the military -ssion process, h m  
inception of my representation thmgb the completion of any post trial 
procacdings . . . . 

H. I understand that there may be reasonable restrictions on the time and 
duration of contact I may have with my client, as imposed by the 
Appointing Authority, the Presiding Oflice, detention authorities, or 
regulation. 

I understand tbet my communications with my client, even if tnditionally 
covered by tk attomey-clicnt privilege, may be subject to monitoring or 
review by government officials, using any available meeng for security 
and intelligence purposes. I understand that any such monhsing will only 
take place in limited circumstances whar a p e d  by proper authority, 
and that any evidence or ini%nnation derived fiom such cornmunicationr 
will not be used in proceedings against the Accused who made w d v c d  
the relevant communication. I further understand that communications are 
not ptcc td  if thy would kil i tate  criminal acts or a conspiracy to 
commit criminal acts, or if those communications are not related to the 
d n g  or providing of legal advice. 

J. I agree that I shall reveal to the Chief Defense Couwtl and any otha 
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app~opriate authorities, information relating to the qnsentation of my 
client to the extent that I reasonably believe necessary to prevent the 
commission of a future criminal act that I believe is likely to result in 
death or substantial bodily ham, or significant impairment of national 
see*. 

K. I andastand and agne that nothihg in this Affidavit and Agreement 
mates any y,bshntiie, proccdwal, or other rights fa me as counsel or for 
my clicnys). 

It ~hould be apparent to dl that the prrpoac of forcing defense counsel to sigo this 
-mat is m vidations of the agreement may k p ~ m t e d  mnder 18 U.S.C. 1001, as 
L a p p 4  in the Stewart cuc Uniled Slates v. Stmart, 2002 WL 1300059 (S.D.N.Y. 
2002),~ 1- opinion UnlkdSIoro K SomPr, 2003 WL 2169fl266, 16-17 (S.D.N.Y. Jmly 22, 
2003) (dbisrrl  of 8 la01 count dcoicct., even If the governmtmt comM not bavt asked tk 
qmation, it bad to k answered trrthfdly or objected to More hand). Her axkf~drmt'8 
car is Uit&dAWcr v. SdW, 2002 WL 1836755 (S.D.N.Y. 2OO2), Mcr oplnion, 2003 WL 
21698266 (S.D.N.Y. July 22,2003). 

The DoD repeakdly tells us that it apccts all defense counsel to ztalously defkrd. We 
have no doubt that defaroe co-l will do so, in the highest traditions of drty of American 
criminal dcfmse lawyers and military lawyers. The problem with MCI-4 & -5 is that it makes it 
impossible for &hst counsel to pwvidc a zdous and ethical dcfcnse before these military 
commissions. 

MCI-5 also provides that civilian defense counsel, hrter dia 

will not k paid by the U.S. govcmmcnt (id q xAX1)) 
must have a SECRET or higher security clearance who& they have to pay hr (id 
9 WXzHd)) 
ensure the c o m m ~ o n  proceedings arc counsel's primary duty and no matter in 
counsel's private practioe or personal lifi can imerfkrc with the commission's 
pmcecdmgs (id) 
once proceedings have begun, counsel will not leave the site of the proceedings 
without approval of the Appointing Authority or M i d i n g  Officer (id 1 II(E)CZ)) 
will make no public or private statements r c g d i i g  closed sessions or about 
classified mattrial (id 1 I IQ)  
agree to abide by all rules and regulations concerning classified matcrid (id 1 11 
(GI. 

Indictment: h t t p I f m s . f i n d l a w . c o m h d O C S / ~ ~ m d . p d f .  
The government's theory is that the lawyer made a false attinnation under SAMs to the 
govcmmcnt that she would not disclose certain things learned &om the client. indictment 1s 7 
(attorney signed affmrations) & I 0 (attorney violated SAMs). 

RE 128 (a1 Bahlul) 
Page 96 of 107 



+ 

Encl#17. Page 16 of 26 

We give three examples, two involving military tribunals, of lawyers taking highly 
unpopular cam: 

1. The Boston Massac= Criminal Trial (1770) 

Ihe British garrisoned troops in Boston stming in 1768. On March 5, 1770, a lone guatd 
was attack4 by a mob (estimated to be between 30-60 men and young men). First came 
shwtiag and insults. Then they threw objects. h e  British soldier standing alone was hit first 
by snowballs, and then by chunks of ice, coal, rocks, paving stones, and sticks. He called for 
mnfommmts, and other troops came to his aid. Only the troops were emred. When a soldier 
was hit with a stick, he fired into the crowd, and others did, too. Five died and several were 
injured. Of course, a fiuor erupted in Boston. Thc popular sentiment was immediately obvious: 
this was murder, and the officer in charge, British Capt. Thomas Preston, had ordered the 
shooting. Eight soldiers and Capt. Preston w m  turned over to the Sheriff of Suffolk County, 
MasSach- 

On March 6th, a friend of Preston's came to lawya John Adams's office and asked him 
to undaCakc their defense btcaux Preston did not otda the shooting. Adams, a busy lawyer at 
the time, took the case. Wore  be could get involved, however, an inquest was held, and Reston 
gave a lengthy deposition. 3 LEGAL PAPERS OF JOHN ADAMS 4 (Bu#aworth, d, 1965, 
AtheneYm). 

An indicbacnt soon followed in the name of the Brit i i  govcmnmt, but the case was 
pursued in the Superior Court of Sufhlk County, Massachusetts, Rex V. Preston and Ruc v. 
We-. Id. at 46-47. Adams and Robert Auchmuty, Jr. and Josh Qulcy, lawyers for the 
soldiers, stalled the trials as long as they could so tempers would cool and a fair trial would be 
marc Likely. Seven months later, the case came to trial b t k  a Boston md Sufilk Counw jury. 
Id. at 48. After a week's testimony (id. at 50-86), Adams petsuaded the jury that the witnesses 
that put Preston outside ordering his b.oops to fire w m  mistaken or lyinp-Restoa oaly ordered 
the troops to stop shooting (id at 86-88), and Rcsoon was acquinM. 

. ?he soldiers wcre tried sqmrakly kss thsn three weeks later. At the end ofthe second 
trial, six of the soldiers' wcre acquitted, d two were convicted of rnanslaught~r.~~ 

Adam's career was not harmed by bis t r k l ~ g  tbe use, dthougb be admitted tbat 
hb p n &  dropped off for over r year. He m n t  on to became the m o d  President of the 
United S ta t a  Adams7s d h q  mccount ofwby he took the cau is pertinent to us today: 

The P u t  I took in Ddencc of Cpto. Preston and the Soldkrs, procuml me 
Anxiety, and Obloquy enoegh. It was, bowever, one oftbe mad gallant, 
generous, manly and dirintercstal Actions of my wbole Lifq and m e  of the 
best Pkees of Serviee I ever madered my Country. Judgment of Death 

Their trial comprises the bee of kl. vol. 3. 
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ryiost thore Soldkn would have been as foal r Stain upon tbh County 
tbe Executions of the Quakers or Witebes, anciently. As tbt Evidence was, 
the Verdict of the Jo y was exactly ~ t . ~  

2. The Nazi Sabottun Military Tribunal (1942) 

In late June 1942, eight "Nazi S a M '  tntcrcd the United States in civilian clothing 
allegedly to engage in, what would be called today, domestic temnisrn. One of them mad 
himself in to the FBI and he gave the W o w  of tbc rest. The amsb wcn all made by Jum 
Ud. Tht me who tumcd himself in apparrntly was flab Nuzi Ciamany and was using this 
sumptitious airy  as a method of gaining asylum. J. Edgar Hoover of the FBI, however, gave 
the impression that they made the case and captured the saboteurs by their own wcsa'galion and 
actions for the beadit of Germany so tbcy would think that further such invasions would fail. 
m e  w- gave the impression to the one who came in that it would give him leniency, but 
it reneged. All eight were chtlrgcd with being sabotcum subject to aial Wore a military 
commission since they entered the cormtry as spies. On July 24 Residan Rooscvdt isared hi 
proclamaim for a military tribunal, and the rules of procedure fm the trial werc issued on July 
7th. The secret trial began on July 1 lth. 

During the trial, defense counsel sought habeas review in the US. District Court hr the 
District of Columbia and certiorari in the U.S. Supreme Court, and the trial had a hiatus whik the 
S u p m e  Court considered the case on an expedited basis, hearing sgument starting the day the 
brW were filed and canying overto a following half day, and it promptly denied relief on July 
29th with .n opinion following months later. Ex P a m  3 1 7 U.S. 1 (I 942). The trial 
rcsumtd immediately and endd on August 1 a with convictim and dcath scnta~ces for six and 
life fix two. The Resident reviewed the findings and mibed to stop the cxoxtions. Tht six 
werc elcdmcutcd in the D.C. Jail on August 8th: Forly-six days from arrcst to d o n ,  
including a three week trial. The other wen granted clemency to a 10 year w n t a ~ ~ ~  in the 
1950's. 

Military defiense counstl assigned to the case wen Col. Cassius M. Dowell and Col. 
Kenneth Royall. Col. Cad L. Ristine was shortly appointed to represent the one who csmc in 
first because of an appamt d i c t  of interest, so Dowell and Royall had the other sew (two 
were arguably U.S. citizens, but that was fovnd helevant). By all acmmts of the pmecdings, 
many believe that defense counsel provided zealous -@tion in the face of a trial that was a 
brcgonc conclusion, designed to result in conviction, challenging the constitutionality ofthe 
proceedings, futilely &ng a writ of habeas corpus challmgiag dre jurisdiction of a military 
tribunal, md putting on a fitll (to the extent allowed by the rules) and d o u s  d e f e  in a 
compldely saret trial held in Washington in the Departmart of Justice building. Tbe qualii of 
their nzpmmtation was not known until years late when the p a p  of the proceding wm 
relersad to the public. Scc g e d &  LOUIS Fmmt. NAZI SABOTEVRS ON l luu A M I L ~ ~ A R Y  
TRIBUNAL & AMERICAN LAW ch. 3 (Univ. PnSS of Kansas, 2003). 

" Douglas Linder, "Ihe Boston M a s ~ c r c  Trials: An Account," 
http.J~.hw.umkc.eduI f a c u l t y / p r o j c c t s / f h . i a l ~ ~ ~ ~ r ~ . h t m  (2001). 
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The outcome of the t~ial was fbreardained by Hoover himselc believing that swift trial 
and execution of the saboteurs would lead the Nazis to btlieve in the invincibility of the FBI in 
the ~botcurs' capture, but the defasc lawyas q d y  did all thy could for their clients. 
They did what was expected ofAnurican military criminal lawyers and criminal dtfensc lawyers 
m general: they d e f d e d  their clients with zeal, crcativiv, and utmost vigor unda undisputably 
bad circumstanccq and they sought civilian review of what they b e l i  was an unamsti~ionrl 
process. Their reputations as lawyers wcn not harmed by their zeal, either. After retirement, 
Col. Royal1 was appointed Somtary of War by h i d e n t  Truman. 

After the surrender of Japan at the ad of World War 11, Jqmmc General Tomoyuki 
Yamashii was h 8 h t  btfart an Am&m m i l i  m i  sitting in the Philippines. He was 
chuged barely thrac waks after surrender. He was assigned six Amaican military lawyers to 
dcfind him, and only one had m i v e  trial experience, Capt Frank Reel. Thc others p d  
their mettle zs 

The Mbanal was obvbnsly orgamhd to convkt Cclltral Yrmrrbita b a s e  of t k  
grass denials of dae p r o a g  of h w  visited npon him. Ncvertbdcy tk dekaw lawyers 
served herdally, if nothing else, ftghtiag tbe government may rtep of tbe way, d i g  to 
obou that Genenl Yamasbita amid not be held ramuatabk tDI. whrt m e  happening ill 
over the WUippbs, In 1 w t  of bow tbe Amtrican inndom fhpcn ted  Lb lo- a d  he 
could not commaniate with tban. Ememtially, he was bdng beld mpomabk for the 
adons of troopr under Lts command, evm tbomgb be was anabk to command tbem at the 
time of many of tbe acts they were accused of. 

From the Phillppines, Chpt Reel dispatched r b n d w r i t t e ~ ~ ~  petition for writ of 
habeas forpas to t k  U.S. Saprune Court, and it was actually beard, but, of coarse, 
rejected. AppUdbn of Yama~hha, 323 U.S. 1 (1946). Tbe Supmnc Court found tbc 
tribunal to be e o n ~ t i o l u l ,  but one anmot rpprrchte wbat defense counstl and the 
wwal bad to endure witbout reading tbe dbreoting opinbns of Jasticea M ~ m ,  327 
U S  at 26-41, and RUTLEDGE, 327 U.S at 41-81. 

Justice MURPHY fwnd t h t  the trlbunal violated virtually every tend of law argued 
on ks r l f  of the a c e d  Japrngc general: 

" See gene&& FRANK REEL, THE CASE OF GENERAL YAMASHITA (W. Chi. Press 1949). 
C o w  the differing p r o d i n g s  before the International Tribunal for the Far East 

(ITFE) when due process actually was accorded, and the results for the individual persons 
accused were bmes in T. MAG& JUDCMEW AT TOKYO: THE JAPANESE WAR CRJMES TRIAL (U. 
Ky. Press 2001). 

" T h y  had no typewriters a oh& basic things to conduct such a bid. 
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Tbe significance of the h u e  W n g  the Court today m o t  be 
overeapphukd. Aa A m e h n  military eommlsaion has bee0 established to 
try a fbka military commander of a c o n q w d  nation for an alleged war 
crime. Tbe authority for such actloo gnms out of the txerdw of tbt power 
coakmd opor Congress by Article I, 9 8, CI. 10 of the Comthtbn to 
udefiw and panbh + + + Offenses against t k  L I w  of N a h m  + *." The 
grave but m i d  by tbb cue is whether a mflhnry commisdoa m 
dablbhtd and so authorized may disregard tbe prrmdrml righhr of an 
a d  m m  rs guaranteed by the Constitmtiom, crpeehlly by the due 
proearr clause of the Rfih Amendment. 

Tbt ammcr is plain. Tk Fiftb Amcndmnt guarantee of doe process 
of law applks to Y.ny personm who is a c c d  of a crime by the Fdercll 
Government or any of its agcneks. No txceptioa is made u to those wbo arc 
a d  of war mima or as to tbow who poftar the statms of an enemy 
bdligemt. Indeed, such an exception would be coatmy to tbe whole 
phihopby of bumn rights whicb makes tbe C o d t m h  tbe great Wog 
documat tbat it Is. Tbe immataMe rights of the imdividual, includi~g tbose 
secured by the due proaa clause of the Nfth Amendment, bdong not alow 
to the members of those aatbrs that excd om the battkl~tld or that sukcr ik  
to the demoeratie ideology. They bclaag to every pcrro. in tbc norid, vietor 
or nnquisbed, whatmr may bt his race, color or beliefs. T b y  r k  above 
any status of Wliprency or oatlrrry. Thy mnive aoy popular p t a a  or 
f m y  of the moment. No court or legislature or executivt, not m u  the 
migbticsi army & the world, cam ever destroy them. Such Is the universal 
and Indutnctibk matan of the rights wblcb tbe due proccsr clause of tbe 
Fifth Amendment rreogoizcs and p r o m  when Me or libtdy & threatened 
by virtue of the amthority of the United State% 

The txiaerce of these rigMs, unforhoatdy, is not a h q a  rapedsd. 
Thy orc often trampled ruder by thoa who are motivated by hrtred, 
n~gredon or krr. Bot in tbb mation individual dgbts art  wmgmlzed and 
prascctcd, at least in regard to govtrumcntal action. 'Ilry cannot bt iguored 
by 8.y b m d  of the Government, even the militay, except emdu the most 
atreme ilrd urgent drcumstamca 

The faflure of tbe militury coramhion to obey tbt dii tea of tbe dae 
process reqainments of tbe Flfib Amendment Q apparat in tbb case . . . 

YumushiYu, 327 U.S. at 26-27 (Justice MURPHY dissenting). Them were no evident& y or 
co8stitutio~l pmtcchts available to the accused (similar to tbcre commkslo~s). 

In my opinlon, such a procedure is  unworthy of tbe t d i i o a s  of our 
poopk or of the immease ucriZlccs tbat thy have made to advance the 
commaa idtab of mmldmd. m e  high kebp of tbe moment d o p b t k  will 
k srtisf~cd. But im tbt sober afterglow will come the rcaNPtlolr of tbe 
boundleu aod dragemor Implications of the procedure sanctioned today. No 
ome in a podtiom of ammamd in an army, ftom m m t  to gmercll, a n  
m p e  those tbture [Impliertions]. Indeed, the hte of some Ibturr Pmidcat 
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of the United Statca m d  hlr chklb of M a m d  militmy .dv&rs may well 
have becu sealed by this decision. Bnt mn more signillcant will k the 
hatred and ill-will growing out of the application of tbia n~prccedentcll 
p r o d n r c .  TLat has becll tbe inevitable effect of evc y method of punishment 
dimgarding the dcmcllt of personal culpobIUiy. me clkd in tbL hdanec, 
uafortaratdy, will be magnibed infinitely for krr we a n  dealing with the 
rights of man on an internatioori level. To subject an e n ~ l ~ y  bclllgcreat to an 
unWr trial, to charge Urn nith M nnrccogllizcd d m t ,  or to =at on him our 
rrMbutivt emotkms mly antmgodza the enemy nation a ~ d  Umden the 
mncilhtbo n e c a m y  to a peaceihl world. 

Id a t  2829 (bnckded materi.1 added). 

Justice RVIZEDGE was 1- k i d  to the government. Id a t  4142 (Jnstice R ~ D G E  
diasentsog): 

More h a t  stake than Wnl YamrsLltr'a hte. There wold be BO 

p d b k  aymptby for him if he is gnilty of tbe a t rodda  for which his d a t b  
is siu~gbt. But thcre a n  k and rbould be justice admiolskrd accordimg to 
law. I. t h b  stage of war's aftermath it is too arly for Unedn's g r a t  splrft, 
k t  ligbted ID the Sceond Inaugunl, to hrvc wide bold for the treatment of 
foes. It is mot too early, it is never too trdy, for the nation steadhmtiy to 
hlkw i b  g m t  eoastitutionrl tnditioos, moot older o r  more umivedly 
protectkc agaiast onbrldkd p e r  than due p m c u ~  of lm in the t rk l  and 
puobhmcnt of men, tbat is, of dl mm, whether dt&os, aliens, diem e~cmig 
or  enemy belligerents. It cam become too Ltc ... 

With all defercace to the opposing vkwa of my brrtbrea, wbore 
attacbmemt to that trrrditbn n d l e s a  to say is no ka t b n  my own, 1 cannot 
klim in the ha of this record that the petitiomer h n  had the fair trhl oar 
Constitution and laws commmd. Because 1 anmot rccO.Cilt what has 
occnmd nith their meamre, I am forced to s p k .  At bottom my concern is 
that we shall not forsrkc ia any caac, whether Yam8shita's or another's, the 
bade st.ndudr of trial which, among otbcr gnanntia,  tbe nation f q h t  to 
keep; that onr syatem of mllitay Justice rhrll not akne  m o o g  all onr forms 
of judging be abwe  o r  bepad the funbmebbl  law or the control of 
Co.grcss within its orbit d antbority; and that thb Coort ah811 not t i l  in its 
put under the Cmdit.tion to a# that these thbgs do not happem. 

Justice RUTUUMZ found the mUitay cornmidon to k unconrtitathmal, (1) in slgdficant 
part kcllluc of the deRdcndts h tk mlts  of evidence that allowed a p r t e  evldenot 
witboot autbentia6ion (U at  18-49 & n. 9; id. at 52-53), something shared by today's 
military commissions, (2) the luck of an opportenity to prepare a defense to d e l a d  against 
a apcdcrtions, indodimg tbe govermmcnt W i n g  59 more spadfications om the day the 
t rh l  d8rtsd (id I t  M I ) ;  ~ n d  8 de~i.1 of 8 ~0nth180ce t0 p m T t  8 d d e ~  (kL 8t 6061); 
(3) ignorlng of the Articks of War (now the UCW) k r  the trlal as required by drtute (id 
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at 61-69); (4) ignoring the Geneva Convestion of 1929 (hi at  72-78), (5) demying application 
of the due process clause of the Ii'iftb Amendment to Yamishit8 (id a t  78-81). 

I cannot accept the view that amywbere In our system resides or lurla 
a p m r  so unrestrained to d a l  with any bumam being thmugb m y  procas 
of trhl. M a t  milifpry agencka or authorities may do with our ememits in 
battle or invasion, apart from pmceedimgs 1. the nature of trial and some 
semblanct of judicil d o n ,  b M e  the point. Nor has m y  human bdng 
bentdore bceo held to be wbdly beyond elementary procaiwral protection 
by the Fifth Amendmeut. I canrot consent to evm implicd departure tmm 
tbat great ab la te .  

I t  was a great patriot wbo said: 
"He tbat would make bis own liberty secure must guard even 

his cncmy from oppression; for if be violatea thb duty be establishes a 
precedent tbat will reach binsdfsdfd 

Justice RUTLEDGE tbus states oor eonecru today: Amerlesn soldiers and cMtlans 
a m  at risk of k h g  dmilariy denied due process aa happened ia Iraq in 1991; Aaee, supra; 
iftbey are aptured because of oar example of a trial without minimal due proeerr.b 
violatiou of our own law and inttntational lmv. 

C. Comparison to Today's Criminal Defense Bar 

The kind of defense afforded one accused of crime is an integral part of the American 
legal tradition, and it is NACDL's mission: 

Ensure justice and due procffs for persons accused of mime. . . 
Foster the integrity, indcpadence and experience of the criminal d e f a  

p roWwn . . . 
Promote the proper and hit administration of criminal justice. 

NACDL Bylaws, Art. I[, § I .  

Tbe public and the courts expect criminal defcnse lawyets to provide a d o u s  defense to 
evay client, no matter how unpopular that client may be. Representing the unpopular is the job 
of the criminal defense lawyer, and it is necessary to insure that the rights of all of us are 
protected and mairrCained. This has been magnized for hundreds of years. See Lord 
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Bcougham's closing argument in 2 ' I h L  OF QUEEN CAROUNE 7-8 (1821), quoted in DAWD 
MWJANICOFF, ThE ch !X IENCE OF A LAWYER 188-89 (1973); GEORGE SHARSWOOD, 
PROFESSIONAL EIHlCS 84-84 (1 884); McCoy V. COW of ~ l s ,  486 U.S. 429,435 (1 988); 
UnircdSwes v. W d ,  388 U.S. 218,25658 (1967) (Justice WHITE, concurring and dissenting). 
It is imbeddad in the c t h i i  rules by RPC Ruk 1.1 (duty to be compaent), Rule 1.3 (duty to be 
diligent), Ruks 1.7-1. I0 (duty to bc indqmdent), and Rule 2.1 (candid advice). Ssc atso RPC 
Ruk 1.16@) (duty to withdraw if camscl cannot zeolwly defend). 

If r e p d o n  of a particular pason is or bccomts morally rtpugnant to the lawyer, or 
simply impossible under tbc c i r c m ,  RPC Rule 1.7(a)(2); the lawyer should not take the 
case or may withdraw in a proper case. RPC Rule 1.16@); RESTATEMENT (DIIRD) OF THE LAW 
GOVERNING LAWYERS 8 32, and Comment (2000); Tenn. Op. 964-140. Indeed, a lawyer that 
cannot give the client his or her all should not be in the cast because that creates a personal 
coaflict of interest under Rule 1.7(a)(2). A lawyer's personal conscience or moral codc is a valid 
coasiduation in ddennining whetha or how to prawtd. RPC Preamble q 6. See also &i q 14: 

The Rules presuppose a larger legal context shaping the lawya's rok. 
That context includes cwrt rules and statuta relating to matters of liccnsure, laws 
defining specific obligations of lawyers and m b k t i v e  and procedural law in 
general. Compliance with the Rules, as with all law m an open society, depends 
primarily upon understanding and voluntary compliance, sccodaily upon 
reinforcement by peer and public opinion and finally, when necessary, upon 
enforcement through discipliruuy proceedings. The Rules do not, however, 
exhaust the moral and cthical cmsidcmtions that should infomr a lawyer, for no 
worthwhile human activity can be completely defined by kgal rules. The Rule 
simply provide a h e w d  for the c r h i  practice of law. 

Any criminal dcftlrse lawyer needs to keep in mind that the govemmcnt will contend that no law 
but the MCO and-MCIs will apply and that the accused has only the rights the pvanment 
choose to D e f w  cornad may feel h aeccsMry to scek dviU.m court review9 aa 
bappcnd in Ex P m  Qulrli, and Appr&aZ&n of Yamshifo cvea if c o u d  bdkvts that the 
camrta will omlikely intervene The sebobl-r uniformly bclievt that the Prcaldcnt h a  
tsccedd bir nmthorfty as Commanderci.-Chicf when the War Powem C l a w  of the 
Constitotion reside that power b the Congraa US. Const., Art. I, 8 8, d. 11; see 
Yauqpkmw SWet & Tube, sqpm. A. imdepel~dent jodldnrg may, s l d  should, n g d  

n Scc. c.g., Mark Harnblat, ''Govctnment Argucs Jose Mi l l a  Has Few Rights," Nrw 
Yo& L m  l o u d  (July 29, 2003) (httpJ/www.law .com/jsp!article.jsp?id= 105841 f5437338) 
involving Podllh v. R w e l d  pending in the Second Circuit ("'The laws and customs of war 
rccQgnize no right of enemy cornbatants to have access to counsel to challenge their wartime 
detention,' attorneys for the govamcnt said in their brief."). 

a Thae is a diffiult jurisdictional issue here, too: NACDL belicves that GuanEanamo 
Bay, Cuba, was picked tbr tht fonnn for these military canmissions to enable the government to 
d e k t  any effort at an accused pason obtaining civilian court jurisdiction ova  him. These 
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NACDL also e n d 4  the American Bar Asmciition's propod Recommendation 
irom i t a  Ttsk Force on Trcadmtrt &Enemy Combtmta h n  tbt ABA's Criminal Justice 
Scaioa and the Section dhdividud Righta aad ~cspondbilities.~ That recammendatioa 
states: 

F'URTFiER RESOLVED, that the Amhcan Bar A s m i i o n  endorses 
the following principles for the canduct of any military commission trials that 
may takc place: 

1. The governmmt shoukl not monitor privileged con- or Wac 
with mfidential communicatians, b e e n  defense couasel and cliart; 

2. The government should ensure that CDC who have nctivod appropriate 
scavity clearances arc permitted to be present at all stages of canmission 
proceedings and are afbrded full access to all infomation nccasty to prepare a 
de-, including potential exculpatory evidence, whether or not used, or intended 
to be used, at a trial; 

3. The govanment should ensure that CDC am able to consult with other 
attomeys, seek expeat assistance, advia, or d outride the defense team, and 
conduct all professionally appropriate factual and legal research, subject to M u  
duty not to =veal or d i s s d i  classified or protected infomation or to such 
other conditions as a militmy commission may ddenninc arc ~ . e q u ' d  by the 
cSur;umstances in a particular case after notice and hearing 

4. The gwcmment should not limit the ability of CDC to speak publicly, 
consistent with their obligations under the Model Rules of Profc9sioaal Conduct, 
and subject to their duty not to revad or disseminate classified or protected 
information, or to such other conditions as a military may Qetamine 
are m i r e d  by the cirwmbmces in a pwticu1ar crrse after notice and hearing; 

"enemy combatantsn an not being tried In the place of their alleged crimes as required by the 
Law of War. 

Guantanamo Bay has a unique stetus as leasad land which the government claims foils 
any civilian court's d f i  to assert jurisdiction wer the detahcs. Six Odah v. United SMes, 
355 U.S.AppJ3.C. 1 89,321 F.3d 1 134 (2003). 

Tbis pwision was separately unanimously adopted on August 6, 2003, by the 
NACDL Executive Committee which acts for NACDL betwan meetings of the Board of 
Directors. 

It is also endorsed by the Association of the Bar of the C i  of New York and the 
Beverly Hills Ear Association. 
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5. The gwcmmcnt shoutd provide h travel, lodging and requrequd security 
clesrancc background investigutions for CDC, and should consider the 
professional and ethical obligations of CDC in scheduliing of p d i  

6. Thc Government should permit non-U.S. citizen lawyera with appropriate 
qualificatians to participate in the defmsc. 

7. To the extent that the gwwnmcnt seeks modification of any of the 
foregoing on the basis of national security concuns, it should be rcquind to do so 
on a -by- basis in a proceeding before a neutnl offlcm and with defense 
participation. 

FURTHER RESOLVED, that Congress and the Executive Branch 
should develop ruler and procedures to msure that any m i l i i  commissii 
prosecution in which the death penalty may be sought compIies fully with the 
provisions of the ABA Guidelines for the Appointment and Pcrfbrmamx of 
Counsel in DeatJ~ Penalty Cascs (rcv. ed. 2003). 

The US. Supremc Caurt virtually sdopted these ABA Guidelines for the Appointment and 
P a f m  of Counsel in Death h a l t y  Ceses on June 26,2003 in Wiggins v. Smith, 123 S.Ct 
2527,2537 (2003). 

E. Dutiu of Meore Coumsd in a Military Commiaioo 

It appears from the rules under which these commissions will opcsstc that defknse 
wunscl will k xvcrcly disadvanmgcd. Defense counsel has no ability to share infonnrtion with 
defendant's counsel or witnesses to attempt to put otl a common dclhc, dtfcnst counsel 
likely will be limited in counxl's ability to even m e t  with the client, and attorneyclient 
canmunications will be rnonitor~d.~' 

A military lawyer detailed to take the case likely bas no chob to involved, bmt 5f the milita y lawyer should refbx to sign the militmy vasioa of A ~ n a  B, but civilinn 

" Defense counsel most c d l y  will nccd an intcrprcte to communicate with the 
client, and the interpreter will likely be provided by the CIA, DIA, or other g o w n m a d  entity, 
and the cammunications will be monitored and likely will be recorded. The government insists 
that the infolmaton so o b t a i i  will not be used against the accused in that ptoceeding, and the 
fbtm crime exception applies. (h4CI-5, Annex B, 7 1 1 0  Bt (J) (defense counsel must meal 
fuhvc crimes l i l y  to nsult in death or seriously bodily hrvm or impair natioaal security; 
oonrlpmc RPC Rule 1.6(b)(2)) 

Since then is no double jeopardy pmtection in these military commissions, admissions of 
the accused to counscl could be used in another bid over the same faca or a related trial. 

" We take no position on a military lawyer's obligation to refuse to arecute what he or 
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coansd doea have a cboice to not apply to be ~ o u n s d ? ~  

We abo btHeve t h t  no military or civilian deiiase lawyer shomld appb  b bandk 
smcb cases unkss qorlined to hnndle death penalty crsa io tbd r  loal jrrlsdietiolls or In 
f e d d  or military courb. Thesc military ammission cues m u t  pmompiively be 
co0-d d a t b  penalty caeca, but, under the nks of the military cornmidon, counrd 
and the accusal may not kam thrt the case is being pursued as a d a t b  peaalty case until 
the opening statement sface tLm b no fbndameutal &irrcu rrquirane~t,  u in the civilian 
qstem, of notice a d  tk pleading of an aggmvatlng clmmstancc so the accrued cao 
prepare for a penalty phase. 

I t  is NACDL's poultlon, by unanimous vote of the Board of Diredon havlog viewed 
MCI-5's A n n a  B and debating the quation,.tbat it b undhlcd far a criminal deftnsc 
lawyer to rcpmeat a p m o n  accused Wre t b a ~  mllltay commbskar kause tbe 
coditlens h p o d  upon d d e u e  couasd bcfore these eommbdons make it impossible for 
counsel to provide adequate or d i a l  rcpmatation. Defenae counsel a n m t  contract 
away his or her dlclrt's rights, iadpdimg the right to d o u a  dvoacy, k f o m  a milltay 
eomm&s&a, whkh is what tbe g w c l ~ m m t  scdrr in Annex B. 

NACDL will not condemn c r i m i d  defense hwycrs who u .dcrhkt  to represent 
penom reed btforc m%ta y commissions. If d&nee comlrscl uadertrlrrr m p m c ~ b t k p  
and can abide by tbcrt m l 4  counwl must seek to miat, wlth knowledge of the 
extraordinarily serious and ;namsciOUbk ICb i n w h d  b rW.ibg A n n a  B just by 
dobg what we do everyday, rrbfng cvey conccinbk gmd Wtb a g ~ m e n t  concernimg 
the jarbdktion of the m i b  y cammWom, the legality of denial of appliertba of tbe 
UCMJ, trerticr, aod dne pro- of law, lndudiog mrt to tbe c M h  eoum of the United 
States to determime whether the proceedings a m  comtitutiom~~~ 

she believes is an unlawful order. Sec generally 10 U.S.C. 8 892. We leave it to the individual 
military definsc counsel involved, although NACDL through its Milimy Law and Ethics 
Advisory Cornmittecs will address specific cases on the request ofNACDL members. 

33 Civilian counxl has to be a U.S. citizen under the MCO and MCIs (except fbr British 
counsel given special status). If a U.S. lawyer is sought to be retained, the lawyer is cautioned 
that the Office of Foreign As- Control operating under the Internatid Economic Emergency 
Powers Act (IEEPA), 50 U.S.C. 4 1701 er seq., will determine that the dehse lawyer cannot be 
paid wder the Taliban Sanctions, 31 C.F.R. Q 545, and the Global Terrorism Sanctions, 31 
C.F.R # 594. Co- United SIates v. L l a  212 F.Supp.2d 541 (ES.Va. 2002) (Lindb's 
lawyers, however, were not pald with f d g n  funds). 

We strongly autioa, however, that co~nrd mud keep in mind that signing 
An- B a d  t h a  refusing b abide by its terms likely will be treated by the government as 
a crime under 18 U.S.C. g 1001. The govcnrment has done so as to Special Administrative 
Measures agreements in the Bureau of Prisons. 

By signing Amex B, d e f i x  counsel waives the ability to test the constihltionality of 
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If eoalrd appearing bcfbn a milita y commissbn has an ethical qurndr y that they 
anmot rcsdvl, tky need to eomsult wHb their 6tate ban. l W h y  erse law h a  already 
rcttlcd that Isroc (as BOW above), and 28 US.C. $ 530B and 28 C.F.R. $773 maka dl 
governmest lmyen~ swbjcct ~II regnhdon by tbdr state bur.% 

NACDL members cm alsu coasolt wltb tbc EtbCcs Advbory C o m m k  NACDL 
will stand bebiad its memben to insure than thy  can give tkdr clients tbe bat dcfu# 
possible. 

One ilaal note, if defense comnsd &lrs outside etbiml adstance on am etbierl 
problem, dcCcllse cosnsd must take care in seddng that ad* mot to mul malt- tbat 
d t h s e  c p u d  swore to keep saxet--It eoald l a d  to coanscl Wng bdlctd. One a n  
umme Chat defense c o ~ d s  calls to oatde   COP^ from GuILllf.m~~o Bay will be 
monitored, too?' 

Notice 

This is an opinion only of the Ethics Advisory Cammittee of the National Association of 
Criminal D c f ~ ~ s e  Lawyers, as approved by the NACDL Board of Diredon. NACDL b a 
w l u n t a ~ ~  association of w l y  1 1,000 criminal defense attomtys with more thaa 80 state and 
local afliliates. This opinion is intended to be the Committee's best i n t a p d o n  of the Modcl 
Rules of P r o h s i i  Conduct and the rules, SaWcs, and constitutional provisions involved as 
they apply to thc written fitcts preseslted to the Committee, and it is n d  binding on anyone other 
than to show thc lawyer's good faith in re l ian~~  on it. 

the proceedings in a civilian court, Defense counsel cannot waive such a fimdamsltal client 
6sht 

While it varies hm state-twdatc, state bar cthics opinions may k binding on the 
Iawya seeking the opinion, or they may be mmly  advisory. 

" The govemment then will seek to impost sccrecy requirements on counsel that 
Mase counsel cansults. 
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REVIEW EXHIBIT 129  

 
Review Exhibit (RE) 129 is a memorandum signed by the Chief, Army Standards 
of Conduct Office (SOCO), Office of The Judge Advocate General, located in 
Arlington, Virginia.  It is addressed to the Presiding Officer, United States v. al 
Bahlul. 
 
RE 129 responds to the Presiding Officer’s question concerning whether an Army 
Judge Advocate can be lawfully ordered to represent an Accused who is being 
tried by military commission when that same Accused declines that 
representation.   
 
RE 129 is discussed briefly in United States v. al Bahlul at R. 87-88.   
 
RE 129 consists of 6 pages. 
 
SOCO has requested that RE 129 not be released on the Department of Defense 
Public Affairs web site, and that any requests for RE 129 be referred to SOCO. 
 
RE 129 was released to the parties in United States v. al Bahlul, and will be 
included as part of the record of trial for consideration of reviewing 
authorities. 
 
I certify that this is an accurate summary of RE 129. 
 
 

//signed// 
 
M. Harvey 
Chief Clerk of Commissions 



NOTE by APO: The email immediately below this note states, 'The exhibi are all 
iderdil to the earlier (lowa request) exhibits.' The 'Iowa repuesr and all attachments (103 
pages) can be found at PO 102 H and have not been included here for reasons of effidency. 

M-i Hodg- 
Assistant to the Presiding O R i r s  

From: Fltcner, Tom, M N  DoD GC - 
Seat: Friday, January 06,2006 12:32 PM 

Attachments: SOCO Ethics Opine Request.pdf 
all, 

Here is my request from the Army Standards of Conduct Office. The exhibits are all identical to 
the earlier (lowa request) exhibi. 

Major Tom Fiesner 

S u w  Residing Officefs Direcbions - RE: Ethics Opinion - al Bahul 

1. The PO does not redact information fiom any item made a Review Exhibit or placed 
on the filings inventory. According to the Appointing Authority Memo of 30 Jun 05 
entitled Duties and Responsibilities of Chief Clerk of Military Commissions, before a 
filing or a Review Exhibit is made public by the Chief Clerk for Military Commissions, 
he may elect to redact certain information. 
(htt~://www.defenselink.miYnews/Se~2005/d20050921 trial.pdf). If you wish anything to 

' 

be redacted in that manner, you should make a request to the Chief Clerk for Military 
Commissions. 

2. If you believe information should be the subject of a Protective Order, your attention is 
directed to POM 9- 1. 

3. The Presiding Officer directs that all the attachments to the attached request to the 
Iowa Bar be placed onto CDs that can be read on any computer (i.e., Read Only), and 
provide such CD to opposing counsel. In addition, the Presiding Officer directs that a 
copy of the same CD be delivered to the APO when you arrive at Guantanamo. The APO 
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has spoken to Mr. Harvey who offers his assistance in klfilling this requirement. He is 
CC on this email. 

4. If and when you receive a reply, provide it to the APO, the Presiding Officer, and 
opposing counsel in electronic fonn as soon as it is received. 

5. lf you have requested any ethics opinions or advisory opinions from any other Bar or 
entity that could or may impact the determination of the pro se issue, immediately 
provide them, and any replies thereto, to opposing counsel, the APO and the PO. 

6. This email and the below emails will be placed on the filings inventory. 

BY DIRECTION OF THE PRESIDING OFFICER 

Keith H o d p  
Assistant to the Presiding Ofiicers 

From: Reerw, Tom, MA1 DoD GC- 

Keith'; ~ a i s , '  k s ,  COL, DoD OGC; Swam 

Colonel Brownback, 

I am forwarding to you my request for an ethics opinion that I made to the Iowa Bar Association. I 
am not sanding all the exhbi as they are too large and in most cases, repetitive Please note, 
while I believe I handled all privacy concerns with my exhibits I did not redad any information 
from my request. Accordingly, before posting and making part of the record the name of the 
individual to whom I sent the request and my contact information on the last page shoold be 
redacted. 

Msjor Tom Fleener 
- 4 r l a i n a l  Messwe--- 
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Your attention is invited to the below ernail from the Presiding Officer. 

This email will be placed on the filings inventory as PO 102 A. 

BY DIRECTION OF THE PRESIDING OFFICER 

K e i i  Hoclges 
Assistant to the Presidim Officers - 
Militanr Commission 

Fmm: Pete Bmwnbadc- 
Senk Tuesday, November 22.2005 4 : s  PM 
To: keith - 1 -.work 
Subject: Representation and Docketing Concerns - US v. Al Bahlul 

Mr. Hodges, 

Please send this email to W Fleerrer, all counsel in the case of US v. Al Bahlul, and the Chief 
Prosecution CounseVChief Defense Counsel. 

Please place your forwarding email (containing this one) on the filings inventoty as part of the 
PO 102 filings sequence. 

COL Brownbadc 

MAJ Fleeuer, 

In connection with yoor detail "as Military Counsel for all matters relating to the 
Military Commission proceedings involving Ali Hamza Ahmad Sulayman a1 
Bahld", I need some reassurances, information, and actions from you, so that I can 
make sure that the case is docketed in a proper manner. Please respond to this email 
as soon as you receive it; cupying all of the parties to whom it is addressed. 

1. What bars are you a member of? 

2. When do you intend to see your client? I ask this question because it is my 
understanding that you did not see him on 15,16, or 17 November 2005, 
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notwithstanding that you were in Guantanamo and you had an OMC-provided 
translator with you. 

3. Do you believe that there is any reason which prevents you from seeing 
your client? If there is a problem with gaining access based on your expressed b e l i  
that you do not represent Mr. A1 Bahlal, please let me know. I am sure that the JTF 
will allow you access when your status as detded defense counsel is made clear to 
them. 

4. Insofar as actions are concerned, your status as detailed defense counsel, 
regardless of your beliefi concerning representation, means that you must perform 
certain duties within and for these proceedings. These duties include, but are 
certainly not limited to: 

a. Communicating with the Presiding Officer, the Assistant to the 
Presiding Ofiicer, the Chief Defense Counsel, and the government on matters which 
do not constitute representation. 

b. Advising the PO, APO, CDC, and the government when 
responding or communicating would, in your opinion, constitute representation. 

c. Determining whether your client wishes to have you represent him. 
d. Advising the PO, APO, CDC and the Prosecution whether your 

client wants you to represent him. 
e. Advising the PO APO, CDC and the Prosecution whether you are 

going to represent him. 
f. Any and all other duties of a detailed defense counsel. 

5. As soon as you become aware of a matter which you beliwe you should 
not deal with because it might constitute representation, you must immediately 
make the PO, APO, and CDC aware of that fact. You may not wait until the due 
date to state that you can not respond to the requirement or answer the 
compondenoe. This includes, for instance, PO 101 which has certain due dates 
laid out in it. 

6. You, under the guidance and direction of the Chief Defense Counsel, have 
the duty to determine your ability ethically to represent Mr. Al Bahlul, if and when 
he states that he does not want you to represent him. I do not believe that you can 
make a decision on that matter until you see him, so I believe that you must make 
seeing him your first priority. You, obviously, believe that he will decline your 
services, but I do not think that you can make such a judgment without talking to 
him face to face. Times change and people change their decisions; for instance, 
according to the motion filed on behalf of Mr. A1 Bahlul and others, he appears to 
want representation in Federal District Court on the issue of habeas corpus at  least. 

7. While you are making the arrangements to see Mr. Al Bahlul, you should 
also be gathering information and seeking advice or  an opinion on the potential 
ethical dilemma This can not wait If you want me to send a letter to your bar(s), 
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The Judge Advocate General of the United States Army, or the General Counsel of 
the Department of Defense explaining the situation or verifyimg your own IeWrrr to 
them, I will do so. If not, when do you intend to write these entities? 

8. I draw your attention to the provisions of Military Commission 
Instruction #4 (16 Sep 05), specifically paragraphs 3B(ll) and 3D. 

Peter E. Brownback IKI 
COL, JA 
Presiding Officer 
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when the rul& of the tribunal depart s i ~ ~ y  k m  
c u s t o m a s y , ~ c e n d ~ d s t a a d a r d s ~ d u c  
puccss? More specifically, the rules of the t r i i  pumit 
(I) non-disqtive d e f a  to be excluded h their 
o w n ~ o n ~ a n d ~ h ~  
sdmittcd, incontrss t to tbc~mclaus t , (2 )  
stasemartsobtaincdthropsbtMtuteorotberdvc 
means to be admitted into cvkhce, (3) the admkim of all 
wideace that is "probative to a reasonable pmon," 
regadless of the pmjdkhl effed such evkkm may have, 
(4) t h e d e a t h @ t y t o b t ~ w i t h ~ f ~ w a a ~ e Q  
p a n d m e m b e n r a n d n o ~ t h a t a ~ f a c h o r s  
becbargadorprovcn,and(S)thsaccuscd'strialtobe 
delayed indehitcly? 

3. D o c s & t h ~ ~ a ~ ~ ~ ~ f O @ 0 1 1 1 0 t 2 C h a 1 1 g ~ i f t b  
cmditions outlined in both questions me applicable to the 
w e 7  

O n ~ k 1 8 , U H ) I , C a n ; g r t a s ~ t b s ~ t t o u s c a l l n c o e s s e r y  
a n d a p p l o p r i a t c f a t e e a g a k s t t h o s c n a t i o m , ~ o n i l o r p a s o n h e ~  
p l a w d d , s u t h a r i z a d , c o l m n i # e d , o r a i d e d t b t t e n n i s t ~ t h l r t ~ o n ~  
11,2001 .... @ncl. I). Pursuenttotbat~ruthnaet lon, . . the President i d  a 
Military Order (Encl. 2). That Mil- Orda has semd 8s the basis for the military 
d s s i o n s  at Guantammo Bay. . 

On July 23,2003, Resideat Bush Bash Sulaymaa a1 Bahul was subject 
to the military cownissm pms. (Encl. 3). 

In d y  2004, Army Major Mark Bidgm and Navy LieWamt t h n m m h  Phil 
Srndd wae detailed to mpesmt Mr. al Bahul. TWs detailing was made pummt to 
DoD Military Cbmmhion Orda No. 1. PasraIpaph 4C. (End 4. - please note, the MCO 
#l was revised on August 1,2005, but the applicable pnwisiona hwe not chugcd). 

Lotain20W,~theinitialscssionofMr. nlBahd'spaw#sdingbefonthe 
m i l i t a r y ~ b c ~ m n o u n c c d ~ h e w i s h e d t o  npegcatbhasafmdcxplioitly 
r c h d  to accept Major Bridges and Lieutam! Conrmanda S u d d  as his anamel. 
Co-y, both at&mcys sougbt to wiwmw. chief- counsel, Colonel Will 
G u n n d e a i e d ~ ~ a s t h e M C O ~ ~ e d d ~ d e f e s l i l e ~ ~ d a t a U  
times. Ihe m e y e  then sought ameahcm to the -on's dcs  go- the 
amascd's rim to select c~amsel. (Ed. 5). 
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The issue of the right of self-repmeatation was briefsd sweral times. On 
September 2,2004, the d e f w  wrote a memorandm of law on the topic (IEacr. 6). Their 
mcmoraudum cuncluded that Mr. al Bahul had a right to rcpmmt himself and that this 
rightwasdvdyaccepted. On~1,2004,thtprosecution~r~teare~p135eto 
the def- m e m m  of law (End. 7). In their requmm tbe prosedon concurred 
with the defense position that Mr. al Bahul had a right of s e E e o n  and joined 
the defmse in their initial request to have the rules amended to amport with both 
domestic and &matid law. Tbe defense submitkdthne additional docummts in 
support of the position - shared by defense and promdon - that the commission's 
procedure needed to be chaagcd to allow fot mV--tation (ElbCls. 8-10). 

On July 14,2005, despite both the prosedon and the dsfiarse joining in the 
request to d the rules to dew for sdf-rcpmmWiax~, the Appointing Authority 
denied tbe request (Encl. 1 1). Shortly tbcredb, as thy had not established an 
attomeylclient rclatiansbip with Mr. a1 Bahd, both Major Bridges aad Limtexmt 
Commander Sundcl departed thc Oflice of the Chief Def' Coumcl fix otber 
e s s i g n m ~ .  

On Septanber 14,2WS, Coloud Dwight Sullivan, Chief- Counsel, Office 
of Military Commissions, mek with Mt. a1 B h I  in Gumtamno Bay. 1hri.q that 
meeting, Colonel Sullivan told Mr. aI Bald &at be would be assigning me to Mr. a1 
Bahul's case. Mr. d Bahul told Colonel Sullivan that he would not accept me as his 
lawyer (End. 14). 

OnNovember 1,2005, Iwasorderedto activcdutyhmrnycivilianjob asan 
Assistaat F e d d  Public Dehder in Chqmme, Wyoming (Ed. 12). On Noyember 3, 
2005, C o l d  Sullivan detailed me to rqms& Mr. a1 Bahul (Encl13). 

On Novrmbg 22,2005, the Presiding oflicer in charge of Mr. a1 Bahul's 
commhion scat an aaail to C o l d  Sullivan quaPtioning the ethical propriety of my 
actions - or lack of action - on behalf of h4r. a1 Bahul. @ncl. 15). 

On November 28,2005, the Mcling Oflice issued a lengthy directive to me 
regding my duties to Mr. a1 Bahul (Encl. 16). Page 4, parapph 7 of his email 
specifically instrudcd me to seek ashrice an thc PokQtial ethical dilemma firm the state 
bar associations of which I am a manber, The Judge Advocate G a d  of the US Army, 
and the DoD Genaal Counsel. Accordingly, I I making this xqu& 

As I mentioned above, I am l i d  to practice law in bwa a d  Wyoming. I am 
also admitted to practice in the U.S. District Court Eor the IWtict of Wyoming a d  the 
Court of Appds far the 10th Circuit. 

h ~ t i o n 0 t h i s r e q u a s t o f y o q I m ~ ~ ~ ~ m C S t a t o a o f  
Wyoming and Iawa; the Amaicrm Bar Amciahn; and, the National Asmiation of 
ClhDLrl Dehw Lawpm (NACDL). For yom rtvicw, I am d o s i n g  a pdor opinion 
off- by the NACDL fbr you to review (End. 17) as it outhm some oftbe other 
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considaatons a defQIse attcmcy faces, outside but reW to the question I am askin8 
you 

aslwillbeaway 
fkmmyoff iceo~ Myfaxnumberis 
yourapinionby fax. Again, I t h a n t r y o u ~ y a u r d ~ i n t b l s m a t t a d a w a i t ~ m  
opinion. 

Major, Judge Advocate 
c 3 e n 8 r a l 1 s ~  

U.S. Army RcsaMs 
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 Pages 148 to 154

 
REVIEW EXHIBIT 131  

 
Review Exhibit (RE) 131 is curriculum vitae of Translator No. 1.   
 
RE 131 is discussed briefly in United States v. al Bahlul at R. 21, 31 and 36.   
 
RE 131 consists of 7 pages. 
 
Translator No. 1 has requested, and the Presiding Officer has determined that 
RE 131 not be released on the Department of Defense Public Affairs web site.  In 
this instance Translator No. 1’s right to personal privacy outweighs the public 
interest in this information.  
 
RE 131 was released to the parties in United States v. al Bahlul, and will be 
included as part of the record of trial for consideration of reviewing 
authorities. 
 
I certify that this is an accurate summary of RE 131. 
 
 

//signed// 
 
M. Harvey 
Chief Clerk of Commissions 
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REVIEW EXHIBIT 132  

 
Review Exhibit (RE) 132 is curriculum vitae of Translator No. 2.   
 
RE 132 is discussed briefly in United States v. al Bahlul at R. 21, 31 and 36.   
 
RE 132 consists of 2 pages. 
 
Translator No. 2 has requested, and the Presiding Officer has determined that 
RE 132 not be released on the Department of Defense Public Affairs web site.  In 
this instance Translator No. 2’s right to personal privacy outweighs the public 
interest in this information.  
 
RE 132 was released to the parties in United States v. al Bahlul, and will be 
included as part of the record of trial for consideration of reviewing authorities. 
 
I certify that this is an accurate summary of RE 132. 
 
 

//signed// 
 
M. Harvey 
Chief Clerk of Commissions 
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OFFICE OF THE SECRETARY OF DEFENSE 
OFFICE OF MIUTARY COMMlSSlONS 

1800 DEFENSE PENTAGON 
WASHINGTON, DC .=I-1800 

November 2 1,2005 

MEMORANDUM FOR LIEUTENANT COLONEL 

SUBJECT: Detailed MWCU~OTS 

Consistent with my authority as Chief Prosecutor and the provisions of Sedions 4B(2) of 
Military Commission Order No. 1, dated August 3 1,2005, and Section 3B(9) of Military 
Commission Instruction No. 3, dated July 15,2005, all previous detailing orders related to 
U.S. v. Al-Bahlul are rescinded and the above named counsel are detailed and designated as 
follows: 

Detailed Prosecutor: 
Lieutenant Colonel - 
Detailed Assistant Prasecuton: 

MORRIS D. DAVIS 
ColoneI, U.S. Air Force 
Chief Prosecutor 
Omce of Military Commissions 

a: 
Deputy Chief Rosecutor 

RE 134 (a1 Bahlul) 
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Translation of RE 135 (a1 Bahlul) . 

This boycott is the result of an objection and it is followed by a rcnda!ion - until the. 
timt of the ~ ~ p u u i s h n r e a t  scntncing. . 

': 1 1 /I 2/1426 Hegira (the Moslem year.) 
11/1/2006 

Translated by a Commission Translator 
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FOR TBE DISTRICT OF COLUMBIA . ' 

ISSAMBAMIDALIBINALIALJAYFl, ) 
1 

Guantananw Bay Naval Statlon, 1 
' . Gua~~-Bay, Cuba, > 

; 
HAMID ALI AL JAYPI, , ) 
n p ~ e x t ~ ~ e n d o f ~ s s & S ~ * ~ ~ ~ b ~ I N  ) 
ALX AL JAYFI, 1 

.> 
OTHMAN ALI MOHAMMED AL 1 
w, -ee, . . 1 

GuantBnamo Bay Navd Statlon, . . . . ) 
G~b~t8namoBay,Cuba ' 1 

\ 
Civ. Act. No. l f05cv-021~St .B~ ' 

. A L I M O H A M E D O M A R A L S B O ~ ,  1 
-AsNextFr i endofOT~ALI .  1 . . - . .  

MOffAMMED'AL SEMRANY, 1 . . 
' . . .,I 

KEALID MOSAMMED AL TAABBI, 1 
. . _  . Delainee, 1 

., Bay Naval Station, 
Guantanamo Bay, Cuba, . . 

J 
. --MUHAMMEDAL ' )  
.GHURBANY,AsNextkiendob~. . ) 
MOUMMED AL THABBI, . 

. > 
ALI lsAMZA AltIMlED SULIMAN . I  
BAHLOOL, Detainee, ' 1 

Guantanamo Bay NaW Station, . ) 
G u n t B m  Bay, Cuba, 

> 
ABDOUI, MOllIAMMED GaMED 1 
BARLOOL, . . ' . I  
As Next Wend of ALI HAMZA ARMED ) 
S U W M A N B ~ O O L  - 1 

, 1 
SALEH MOEAMMED SELEfI AL 1 
THABBII, alkla SALEH MOHAMMED AL 
DHABI, 

-ee, 1 
Gaantsnamo Bay Naval Statlon, 

. Guapt4namoBay, Cuba, 

- ) 
1 RE136(alBahlul) . 
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FATMAaQHAS@iALABMADI . ) . . 
As Next Fdemd of SALEH MOFIAMMED 
SELEa AL TEABBII 1 . . 

1 
ABDUL AL QADER AHMeP HUSSAIN, . ) . . -- 3 . . 

. Guanthmo Bay Naial stat& ) 
' GuantbmoBay, Cuba, , . )  . \  

. ABD~L&ADERAHMEDHASIN 
, ABOBAKF4R 

As Next Fried of ABDUL AL QADER 
AHMEDENSSAIN 

- .  
GEORGE W. BUSH, 

merit of the Unit& States 
The White Hauae 
1600 Pennsylvania Ave., N.W. 
Washington, D;C 20500 

. . DONALD RUMSXLD, j ' .  . 
Secretary,.Unitcd States , 

Department &Defense ' 

. 1OOODdensePentagon . . 
Washington, D.C. 20301-1000 ) . .  

. . . 1 . , 
ARMY BRIG. GBN. JAY HOOD, 1 

Commander, klnt'Task Force . )  
JTF-GTMO 

. . 
: ) 

APO AE 09360; and 1 .  . 
. . 

ARMY COL. MlgE BUMGARNER, 
I 

1 
. . 

Commander, Joint Detention . ' 1  
O p e r s t b ~  Group - J"I'P-GTM0 ) 

JTF-GTMO . - 
AW AE 09360, and 1 

- i 
Mr. JOHND.AL~NBURG, JR, .. . , 1 . . . 

' Appointlug Authority for Mllitary ) . 
Commissi~ 1 

1851 South B d  Street . 
- . ArIington, VA 22202 

. )  
R e s p o n d t n ~ e n d a n ~ .  ) . . 
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. S-AL PEllTXON OF ALI HAM24 AHMAD STJLMAN B-L . 
. . POR WRIT OF HABEAS CORPUS AND COMPLAINT FOR INJIJNCIXVE, . , 

DECLARATORY AND OTHER RELIEF . . 

Ow of the above named Petitioners, Ali Hamza Ahmad Suliman Bahlool CBahlool") 

through his undcrsi@ attorneys, fils this . s u p p ~ ~ t a l  petition against' Respondents for . 

habeas and other relief. Respondents have held Bahlool.for inme than three years without evti - 

dcxnonseg a basis for hiis detention. They have now charged Bahlagl with "crimes* that they . 
. . 

have made up after the fact. Respondents intend to try Bahlool for those "crimes*' before a 

military panel that they have appointad and ovkr which they w r a c k  reviewing authority; ' h e  

prospect of this lawless promding provides no Bask for.* continued detention of Bahlool; . 

In support of.his Petition, Bahlool alleges as follows: 

RE 136 (a1 Bahlul) 
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INTRODUCTION ... 

. I. - Petitioner Ali Hamza Ahmad Suliman Bahlool i s  cumntly i n c h t e d  at unit&. . : 
. . States Naval Station. Guantanamo Bay, Cuba (bereinafter "Guantanamo Bay") Upon 

. . . . 

information and belief, Bahlool was seized in or about December 2001. in Afghanistan, and was . 

subSc9u&tly transferred to the custody of U.S. military and intdligmcc personnel. Bablool was . 

. . 
on engaged in comb* agaix~st U.S. or other forces at the time df his se@,ue. . . 

2. Bahlool has been unlawfully dctahd at the direction bf the ~ e q o -  for over 

During thc period of his initial seifllre and wbscquent co&ne&t Respondeslts 
. . 

' have authorbd dkcted' andip p~rm$ted illcg&aburivc and co&ivc sondition~ uf. 
. . . . - .  

- ~ n f i n t m ~ l t  and htm~~gation to be dle~d:against ~ahlo01.1 ' 

. 3. . There is no basis for Bahlool's detention. At no tim did Bahlool engage in any 

. . uiminal or tmrist  conduct Nor did he kill. injure, h upon, or dinct fm upon, any U.S. or . 

. . 
Coalition Forces. Nor did he attempt any sucb conduct. He did not at any time: commit any . 

criminal violations, or any vioiatiom of the law of war. Nor did he ever eotn into any qmsrn,ent . 
. . 

with a6nyone do so. Accordingly, Bahlool brings this adw seeking a writ of habeas corpui to 

secure his release from Respondents' unlawful detentigm. . 
. . 

, 4. Lacking any lawful basis for Bahlool's .mtinued dektion, Respondents now 
. . 
PI* to justify Bahlool's by subjecting &-to 'bid" by m i l i m y ' l l ~ ~  (the . 

. . 

"Commission") on a purported war e e s  charge of Respondents' own creation and definition. 

n*ni before recognized under international law, and using a procedurt that dso has b, made 

' Tbe information provided in this Coinpl&t has kcem compiled from sevaa) so- including 
. counsel's h n a l  knowledge, the Charge Shetr lodged agaiqst Bahlool by the U.S. Lkpamcnt of Defense 

(attached her* as +hibit I), othw information made public by h e  government, media reports, and coomcFs 
independent invdgation. lon. ddoez w include my privileged infoitnation from Bahlool, or my confi4entid 

. discovay or UASSI[PZED infpnoation lhht thc govvnmtnt has provided to c w d .  . . . 

.RE 136 (a1 Bahlul) . . 
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. up out of whole doth. Because R ~ O ~ ~ B '  war crimes charge is indisputaMy invalid .nd b e  

Commission's process and procedures unlawful Bablool seeks habeas relief with respect to his 

unlawful detention and trial by the Commission. 

' 5. h set forth mok fully below. Bahlool also challenges nurnu?n~s other unlawful 

aspects df his continued detention by Respondents, indudin& without limittation (i) Respondents' 

' 

failure to afford Bahlool the protections of the Geneva Conventions and oiha @cable law to 

wkich he is presumptively and actuaUy entitled, (ii) Respondents' denial of Bahlool's rights t0 

dne process and equal protdi011 of the laws, (iii) Bahiool's conthttcd detention in derogation of 

his right to .sp@ trial under applicable law, (iv) Respondents' reliance. in chara and 

cktahing Bahlool for aid, on statemcots g a m e d  through the use of illegal, improper, abusive 

, aad -ve rncens and methods of interrogation and beatment dhectai at' BBhtdol and othar 
. . 

decaioees, and (v) various otbm deficiencies in the .Commission andlor combetaot status mGew 

tribunaJ process and proccdnres. 

6. ' Last year, the Supreme Court explained that '[c]&stent with the h i s e c  

enrposc of the writ, this Court has recognized the federal c q '  power to review applidations for 

habeas relief in a wide variety of cases involving Bxecutive detention; in wartime as well as in 

times of pcacc. " Rasul v. Bush, 542 U.S. at 474,124 S . Ct. 2686.26SQ-93 (2004). 

7. This is ont such applicatim. Bahlool invokes the protection of this Court and 

s k s  the Great Writ in order to secure his 'release and to vindicate the fundamental fights 
. . ~~ by the Supremi Court See Hamdi v. w e l d ,  542 U.S. at 545,' 124 S. Ct. 2633 n. 

. . , . 

15 (2004); id at 2655 (Souter, J., conanhg in part. dissenting in part, and &nlng in the 

judgment) "Petitioner's allegations - that. . .thei have been held in k u t i v e .  detention for m& . 

than two years in territory subject to the long-term, exclusive jurisdiction and c o m l  of the 

RE 136 (a1 Batilul) 
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UX&CCI States, without access to counsel and without.being. charged with anjr wrongdoing,.. 
. . 

inquestidly describe 'custody in violation of tbe Constitution ar laws or tnak of tbe United . . 
. . .  

States.'" 28 U.S.C. 0 224l(c)(3); Rusul, 542 U.S. at 488, 124 S. Ct at 2700 (Kennedy, J., 
' 

. . 

c b n ~ ~ ) ~ ( ' ' [ a ]  Ocsssrry comllary of [Johnson v.] E i c ~ m p r  1.339 U.S. 763 (199)j ia that. ' . 

there are'cimmstanccs in which thc courts maintain ~ p w m  and the .-nsib'i.to protect . 

persons from unlawful detention even where military affairs are implicatedn). citing Ex pafie 
. . 

Miltigun, 4 Wall. 2.18 L.Ed. 281 (1866). 

. PARTIES . . 
. . 

,8. . Petitioner Bahlool. born in -1968 in ~ - a  . . is aktjzcn of Ye- Thc United . 

S ~ w r  milimy assumed custody of Bahlml in oi h t  December 2001, and he had remained in . 

the custody of thc United States contiwously shce that data. 

9. Rcspondat Gearge W. Bush is President of tk -United States, and executed the ' . 

Military Order that created the military commissions and under whlcb Bahlool is -.detained. 

wpon%t , M d e n t  Bush also designated Bahlool. a person eligible for trial by the .' 

C d i o n ,  which is why Bahlool is scheduled for an d w f u l  tsial before the Commission. ' 

10. Respondent Donald H. Runsfeld is the,Secretsry of Defense of the United States, 

and commands all of the United Statcs'Military, includingding the Of f ia  of Military 

Rumsfeld has custodial auWty ova Bahlool d is ultimately in &urge of the prosecution of 

Bahlool by the Codnmission. 

11. Respondent Brigadici General Jay, Hood is the Commander of ~ o i i  T& Farce 

Guantanamo'and, in that capacity, is mponslble for Bahlool's continued and indefinite detention 
. . 

at Camp Echo. 
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.. Page 6 of 38 



12. Colonel Mike Bumgamer is the Commander of Joint Detention Operations Ciroup. .. 
. , 

and in that capacity, is resporibL f & h  U.$.facility whao Bahlml is proktly detain@. He' : 
. . 

exercises immediate custody over Bahlvl pursuant to ciders issued by ReSpmht President ' 

. . 

Bush, ~espondent secretary ~umsftld and Respondent General Hood . .  . 

. 13. Respondent John D. ' A l ~ p b q ,  Ir., is @e Appointing ~&mrity for Military . 
. . 

Commissions. and h that capacity exercises authohty over the entin Commission P ~ ?  

JURISDICIlON . . . 

. 14. This action &scs under the ~ohtihltion, laws and treaties of thc Ugited States, 
. . 

including Artid+ I, 9 and YI a& Lhe 5th and 6th Amendments, 28 U ~ . C  9 8 133 1, 1350,. 
. . . . 

. . 1361, 1391, 2241, and 2 2 4 5 5  U.S.C. 9702, the All Writs Act (28 U.S.C. 51651). 42 U.S:C. . 

11981, tbe Bivem doc@& [Bivmr v. Six Unknown Named Agurfs of the Fedcral Bureau qf . ' . 
. 

Narcotics, 403 U.S. 388 (1971)], and Gentva Convention 0, as wtU as international law more . ' . . 

gmcrally. 

1 , This Cnnt poorcslu sub.& matter jurisdiction under 28 U.S.C. 94 1350, 1361 : 
- .  

and 1391.5 U.S.C. 4 702, as . w d  a$ the habeas corpus itatate. 28 U.S.C 922.41; and fhe ALl 

Wdts Act, 28 U.S.C. $1651. In ddition, the Cautmay grant the relief r e q a W  under M. 
. . 

. . 

2(a)(12) of the UCMJ, 10 U.S.C. 8802(a)(12), which grants jurisdiction oycr a pttition'for , 

judicial h e w  filed by or on behalf of p e e s  incatcerated'at Guautanamo. As explahed above, . 

. . 

the Supreme Cowt expressly .held that this Court has subject ma& jurisdiction to cansida. a ' 

babeas petition by .a Guantanamo deeaines in Rasul. 

This Supplemcntd ~ e i t i o n  adds Respondent  ite en burg, since his -risibility for B.hlool's 
detention and pPocecdings before h e  Commission was unknown to counsel prior b the filing of the initid Petitioh 
in this mamr. . .. 

.R€ 136 (a1 Bahlul) 
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f . . . . 
16. This Court has. personal ' jurisdiction over the parks. ' Respondam have 

substantial contads in this Distrh . 

17.. Veaue is proper in this Coua unda 28- US:C. Q31391(b) 'cod (e) since a ' 

substantiti. lpmr of the events, a&, and ?missions-giving drc b the claim -I& in this Distdct . 
' 

and a &spon&nt may,be found in the Disoict SwRPS4542 U.S. at.484.124 S. Ct. at 2698; 

P&&, 542 US. at 426, 124 S. Ct 2711. See also Gherebi v. Brcrh, 374 F.3d 727 (9th Cir. 
. . 

mj (- w m )  ( ~ f m i n ~ . ~ u ~ ~  Bay dettine+,s action oo tbc of m. 

District of Columbia in light of padiIla). 

ALLEGATIONS COWON . . TO ALL COUNTS 

18. Following the September 11,UX)l attack upon targets m the United Statcs. the 

United Sates ccmmnd military operatioh in Afghanistan on or about !Dctober 7, 2001 . 

against T a l i i  and a1 Quedia targas within Afghauist~. 'Ihat activity was augmented twJvc 

' days later on October 19, 2001, with ground operations by U.S. farccq. .Through December 

,2001, thc U.S. military action initidly involved a small number of Special Forces operating 0x1 

the ground in Afghanistan, and working with forces of the Northern Alliance, a co&m of ' , 
. . 

.rmrd and ocgmimi r~ghm foes of tbc T~NMII govcmmclu A rubstmti~ air ixmplign . 

. supported rho units as well as a small number of Special Foms from other nations (haeinah. 

oolleaivdy the w,Ccdtion Forces"). The Northern Alliance and Coalition Forces operated in N1 

coopemti00 and coordination in their joint campaign against the Teliian and al @&a. . 

19. Tbe'abovt military activities were authorized by Coagrcss * a "use d f-" 

rtsolution passed on September 18,2001: . . 

[tlhat the President is a u t h d  to use dl necessary and appropriate force against 
' , 

those nations, organizations, or persons he determines planned, authorized,. 
committed, or aided the temnist' snacks that occurred on September 11.2001. or 
harbored' such organizations or persons, in order to prevent any future acts of 
international terrorism against the United States by such nations, orgariizations or 
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. . 

. . 

' persons. . . , a  

. . . . 
,$el Authorization for Use of .Military Fore the "AUMF"), hb.L. 107-40, 115. Stat . . 

. 22A (2001). See aho Rmul, 542 U.S. at 470, 1.24 S. Ct. at 2690 ("[a]&' parsuaat to that 
. 

authorization, the President sent US.'Armed. FC,rces. into Afghanistau to..wage a h t a r y  

camplign against d Qacda aud the Taliban regime M had supported it31 ' 

. . 
20. , Pursuant to the AUMP, the United States, in support of..md in conjunctidn ti&, , ' . 

the North- Alliance, C O ~  military action against .Afghat)istan's Taliban-government. 

Witbin e c t y  days, tbc T a l i i  government was defeated and Coalition'Forces and the Nmtham 

Allianoe had fapmrod andlor apprd!adcd a n k b a  of persons allegedly associated with tbe . . 
. . 

Taliban d m  d Q@ Upon infamati& and klkf among those p ~ n s  was ~lblml, who. 

was seized by the Nodmn Alliance and subsequentIy t m s f d  to the custody of the U.S? , . 

Petitioner Bahlool was not waged in combat against U.S. or other forois at the time of his ' 

21. . Following bis removal 'from Afghanistan by U.S personnel. B.hlml wns d m e d  

an U.S. Navy vessels for several w e .  Upon informkion and, belief, Bahlob1, was then - 
. . 

-ported by U.S. military aircraft to Guantanamo Bay k February 2002. Upon arrival Bahlool 

. was placed in a spacial' facility reserved for alien detainees denominated "enemy c o h k " ' b y  . . . . . 
. . 

In H d i  the Cyrt found thnt the A- prwidtd a u W t y  to'scizc Hamdi on the batt le~'b in 
' 

.Afghrniatnn Scr 542 U.S. at 516, 124 S. Ck i t  2639. In Hondi. h o m v ~ ~ ,  t h~  Court pointed out that 'the basis 
arrertcd far detention by the military is that Hamdi was canying a weapon against Anmican t m q s  w.a M g n  

. bsalefiW, that is, that he wls an enemy cmubamt' 524 U.S. at 522, 124 S. CL M 2642 S& a h  ki.:tn. 2637; 
' H d i v .  Rnm#cld, 316 F.3d 450, 6 9  (4(h Cir. 2003), wcaad by 542 U.S. at 507: 124 S. Ct 2433 (it was 

"nndisputed that Hmdi was captured in a z ~ c  of eetive'coxgbat in a foreign thcata of con€ktr). Here, in oommt, 
there has not ken any ouch allegation made with respect to tk JciPlrC of Bahlool. See Charges (w hereto rs . . 

. Bxhibit 1). In any event, the heupreme Court cmphasizcd that regardless w b h  the seizure was authorized under 
the AUMF, *[clc~minly, m asr# that indefinite detention for the p v  of intmagdon is not aathorited." 542 
U.S. at 521, 1% S Ct at 2641. See oLo P&, 542 U.S. at 465, 1.24 S. Ct. at 2735 &.n. 8 (Steyeris, 1.. 

' dissenting). 
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. . 

Respond& Pnsidsnt Bush aodlor the Dcparlment of Defbc. Initially he w& confined at :.- 

Camp'X-Ray. and subsequently d Camp Delp, More he wan moved to his ammt location , 

in Camp Echo. 

22. Bablwl's lengfhy conf&t by the U-S: and its proxies, Bahlool ha6 

been the subject of continued, intensive, and uncounseled intamgation, .which .& only after 

- Bahlool was. detailed counsel for his Military Commission On information and belief, this 

, . . interrogation has included physical and psychological abuse.. ' 

23. A description of somc of the abusive inmgation dthods employed against 

. Bahlool and 0 t h  detainees arc set foah in the statements from three British dctakcs who have 

since been d d  from Gum- ~ a ~ . :  mh statements rtkesad p ~ b M y  in united . . " 

.. . Kingdom' August 3, 2004 are attached bereto as Exhfbit 2 The entire composite statement. is 

. . 
: available at b t t p : l h u w w . c c r - n y . o r ~ t e p o ~ d o c d ~ i ~ ~ ~ ~ ~ 2 3 j d ~ .  

24. The coercive and illegal techniques used against B u m 1  constitute torture undei 
. . 

' 

the M i t i o n  set forth in ArticlC 1 of the United Nations convention ~ ~ a i a s t  ~ o r t k  and Other 

Cruel, Inhuman or Degrading Treatment or -nt, o@ed for signotwe February 4, 1985, 
. . 

S. Treaty Doc. Na 100-20 (1988). 1465 U.N.T.S. 85 ( b e n i  "CAT") ("any act by which 
. . 

., . 
sevem pain or suffering. . . is intentionally inflicted on a person for sucb purposes as obtaining . . 

from him. . . information or'a confession. . . when such pain in@ctcd by or at the instigation 

, of or with the consent or acquiescence of a public official or other person acting in an ofticid 

capacity[.]") See also l y h o u z ~ l  Y. Askiofi, 361 F.3d 161, 16&@ (2d Cir. 7004). ~be:~ni ted  - 

States became a party to the CAT in 1994. 

. . .  
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25. Aftcs more. than a year and a half of confhmat and intckogatim, on July 3, 

2003, Respondent President Bush designated Bahlml as. a person eligiile for trial Won the 

Commission. The Commission was establish@ by Presidential Wtary Order, 'dated November 

13,2001, set 66 FU 57,833 (NoY- f3,2001) (hcrehdk 'TMO), md the August , 

31,2005, Military Commission Order No. 1 (bereinafter "MCO No. I"). (A copy of the PMO is 

attached hmto as Exhiiit 3; a copy of MCO No. 1 is &hed hereto as Exhibit 4,)4 On ~une10, 

2004, a charge against him was publicly released. It was approved by Respondent Altenburg on 

Jliac 28,2004. Bahlool was 'charged with C o q k y .  See United States v. a1 BrJucl, Charge 

Sheet (attached hereto as Exhibit 1). '~ahlool's charge was referred to the Commissiun on lune 

28,2004. (A copy of that ~ferral  is attached hereto as Exhibit 5). 

26. Some of the pmdnns for the military commissions under which Bahloal will be 
' 

tried were set up in the MCO No. 1 (see Exbi t  4). Many other procednres will bemade up as 

tfic proceedings go along, pduding .the a&& from having anywhere close to a full 

u - w g  of the procedures u m k  which he will be tried. One sucb example, evident from 

the nascent pmcedngs that have occurred thus far in the Commission ws, is that a member 

of the Commission can be challenged "for good cause" - but what coristitutes good cause is not ' . 

&fined under Commission rules. Nor an the-standards by which "good cause" is evaluated. , 

articulated in the Commission rules. The Presiding 085.m acknowledged that gap, and declined 

to define "good cause" conclusively, instead directing coonsel to. brief this issue for tht 

Appoiiting Authority. ' 

.27. Even those procedurd that have been clearly established are deficieqt and wil1,not . 
. 

' 

mult in a full and fair trial. Under tbest existing procedures, Respondent Secretary Rumsfe~d . 
- -- - - - - - 

* . The Pnsidcntial designation of Bahlool is CLASSIFIED and thus k not included her~. . 
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. . 
. . 

: h.a appointed an Apgaintiop ~ulho&y; Rcsp~ndmt John Alteobw a retired Army of6ccr who 

is c u m t l y  hpIoyd by the Department of Defense in a civiliau capacity. 'Ihe Appointing 

Authority will in tum appoint members of thc.Commission who will deci&~q~esiok . . of both. . 
, . 

I& a d  fact. Id a 4, Only the &skling o f f i e  will be requid totohave any legal e@e&eencc : ' 

. The defendant will have.no peremptory chal1~11ges with respect to members of the Commissions. 
. . 

.. ' Thus, Respondent Secretary Rumsfeld and his a p p o i i  who- am' inkgating and 

proseating Bahlool, will ultimately be responsible . . for choosing the paad that will judge him. . 

. . ~ t i ' a t  q 6. ' 

, 28. During the military' cnmmissim pmcaedings, there is: no bar to admission of . 

evidence ibat c&s normally~decm unreliable -- such as statements coerced from,Bahlool at a 

time when he bad no counsel, or statemats ~oerced from other detainees. Indetd, witness ' 

. 

statements can be used even if the witnesses are not available to testify and theii testimoay:is 

pmmtcd as unsworn hearsay. . . . . 

29. There will be no direct a p p d  from a dacision,of the Commission ,Id The . . 

. ' . ~ & s w ~ b o ~ ~ e w ~ b u t m t i n f ~ ~  T h e f i I S t r e v i e w ~ ~ b e c c ) n d u ~ b y ~  

Appointing Authority (wh6 ?ppointed the Conmission nwmbm, bhght  the charges imd 
' 

dscided ky interlocutory legal issues). ld5' The second review will be by a panel consisting of. 

four members already appointed' by the Res~~ndeot Secretary of. Defense, .indudha two 
' 

membsra.who were on &e very panel that crafted the trial procedures, id., another member who 
. . 

has written an aped pi& s h g  thrtt, "lilt is clear that the Septemba 11 'tarorists and 
. . . . 

' The MCO's cl& requirement that ~b~~dhpositive motiob k cdf ied  to the Appointiig 
Authority is in inoeoncilable contlict with the PMO's directive thm the Commission is the determinant of aH issues ' 

of "law and fact" lbug the Commission rules themselves fail ta adhem to the PMO, and rpo invalid. MCO No. 1. $ 
4(A)(?Xd). . 
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detainees; whether apprehemkd in the United State or abroad, a ~ e  pmtc~ed neither under o u r  
. . 

criminal-justicc system nor lrnder the intcmational law of War," and a fourth membcl. who is a - 

. close friend af Respondent Secaetary ~umsfeld. Subsequent mvkw will be by the SenetElry of 
. , 

& f a ,  and/or the F%&knt Id B.hlcolDr accusers will thus be tbc "lppallras mm" Thus, 

m only has Bahlool bcm held without trial for over three years but hue is no fume pmopect of . 
. . 

a trial by an impattial tribud using only reliable evidence. Moteover. evcn if the initial 

Esafinder wert to omcome its bias and find Bahlool nnt guilty, this would not -gu~cao~ an 

acquittal. At any stage in the review process, the mricwus can send the case back f a  farther 

pmcedngs -- pahaps even after a finding of not guilty. 

30. Just as then has not been and will not be an unbiased detemimi011 tbat Bahlool 

is guilty of any crime, there also has been no debinnination by a pmtnl m i n a l  that Bahlool can 

' justifiably be k M  as an enemy combatant. On Jane 28,2004, the United States S u m  Court 

decided Ham4 542 U.S. at 507, 124 S. Ct. 2633 (2004). in which it determined that indiv~uals . 

smld not bc.&taincd as =nmy combatants unless such a determination was made by a neutral 

31. Subsequently, the United States created a Combatant Status Rcview Tribunal 
, . 

CCSRT') to makc determinations as to whether those held were enemy combatants. The CSRT 

not qualify as tbe neutral tribunals that satisfies the requirements of due pmccss. IPor &ample, 

"when J. Faramrto, Jr., A Coun of Crodu, In These T i m  (Jun. 28, 2004) awilub& a 
h ~ J I w ~ ~ . i ~ ~ ~ ~ d s i ~ e l m P i d d d ~ l ~ ~ ~ ~ ~ a f ~ m n i a .  
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the CSRT fails e& to meet thc standards for harings as =;forth i n u . ~ .  
, . 

~ g ~ i a t i ~ o ~ . ~ .  

32. . The CSRT L&. from both Army rclpjlatiogs and H&i (md due pmccs. 
. . . . 

p a a l l y )  materially and mjpoaitveiy..including with respect to, iqrer a1ia: (1) the mad& of 

p m f  'respind Wegulatian 190-8, 31d(e)(9Ys prepadesance . of . tho . e v i w  stardrtrd as 

opposed k the CSRTs nreb~ttablc p-an that the detainee is an a c h y  &mbat&] '; (2) 
. . .  

the av-ity of an appeal by tbe gomnment of a ruling favarabIe t6 the .detain#; (3) the 
, . . . 

categemisr in which I deraimx may be p~ (ill, h e  CSRTWS to ~UOW for MW stam, but 
' 

in;tcsd -puspoxt to determb only'&m or not a detainee is an "memy combatantu); (4) tht . : 
&aincc's right to counsel andlor an tat ion by a pusonal represenMtive,of cbo#x before tbe 

T r i W ,  (5) whether the hearings are aptn to the public; (6) the govcmment1s &wed power to ' . 

or change tix conditions of the ~ ~ i n s l s  at its wbim; ~])*e c o m p k i ~  of ~ l e  

T n i ( s )  (in coptrast with Hm@'s rcqghment of "~eacral~dccisioamaker[s,]" 542 U.S. at 

534,134 S. Ct at 2648); and (8) even the dtfiaition of "enemy, combatant." These def&acics 

arc individually end collectively fatal tatbe CSRT? . . 

33. Moreover, while thcrt may have been a CSRT dmmhation for Bahlool, he has ' , 

now be& held for nearly four yesas without a'dcbmidon by a neutral t r b d  that be is an . 

1 Sar Enem), PrlsoaPa af war. -ncd Persoonel. Civilian Intcrnta and Othh: DttPinccq h y  
ReSul.tion 1 W8.0 1 6  (1997). 

' Indad, rho C h d ~  impkmnting tbe Corn- Status Review T r i b W  inform tribunal. 
mmbam tht (he dctabds status has a h d y  bsa, p d u a m b d  by t h d  superiors: ?![e]rch dcmincc subject t~ 
~ ~ O i d a h r b s e n ~ a c d b o b c m e n e m y c o m b a t a n t t h r o u p h ~ p l e l s v e I s o f r c v i o w b y ~ d t b a  . ' 

Depsstment of Defs~e.' Sm Dep't pf hfaw Order No. 651-W, (Jldy 01. 2owk e h  ar 
, . 

h ~ 1 / l a i w w . ~ l i n l c ~ ~ ~ W 0 7 ~ 9 2 . h t m l  (m hereto as Exbibit6). . 

B d w l   AS been subj~~ted to A CSRT, although it -to &,a determination rrguding his 
legal otstua On July 16, 2004. Blhloolk thendetailed miliury a w d  rrqucroed to &em as hi p d  ' 

repwaUiw (a copy of which is sPtlehsd homo as Exhibit 7). This quest was wmrfPily dcniod and counrel 
wst iafDnnsd q?cr the f& oftha result of the buring (A copy is aaachcd,hueco si Exhibit 8). 
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-y ccrnboant & a aial to detehik wkther-he has committed w u  &. 'I'hjs delay hu 
greatly pnjudiced the W y  result of any proc#diag that would now occur. . 

34.. On infd4 and belief, the g ~ ~ d t  has relied upon and intends to We ai . . 
. .  . 

w, stammts by persons who west detainees at Gumtamno Bay, but whombave since been : 

released. 

35. Thus, the prejudice Bahlool has suffered a i  a nsult of the denial of his dghes to a 
. . 

speedy aipl have been multiketd - - 

. . 
. . 

(a) . he was .den& access to &usel for a p p ~ l y  2 lh -. during . 

which time he was intmogakd unda caercive and illegal conditions; . 

@) persons who& statement$ against Bahlool' may be introduced by the '. 
p e t  at the Commission brial an no longer at Ghntaamo Bay, 
and tbaefore, are no longer accessible as w i t m w .  As a ycsult, not only ' 

' 

wi l l tbego~tat tempttocbdmitsuch~ts i i l ev idcnccwi tbout  ' 

providing Bahlwl any opportunity far -qn. but those . 
prrsoas will not be available. to be called as witnesses. Mareovm. with 
m ~ t o a t h u f ~ d e s a i n t e s w h m n t b c p ~ d o e ; 9 n o t i n t s n d t o  , 

, call (or to introduce.sta@nmtrr from), but whom B a h l d  would call as 
witnesses, the inordhtc delay in providing Bahlool an' apprapriate 
bearing has rendend them anavailable as, WU . 

36. Cmstqucntly, as a result of the denial of Bablool's speedy trial rights, he will be 

deprived of the rights to .confront the evidence against him, and tb present his defense at ' . 

c o d o n  proccdngs. The absemc of a speedy trial is another ground for Elahlal's rkleasc . . 
, , . . 

CLAIMS FOR RELIEF 

coUIiTom . . 
, . RESPONDENTS MAY NOT DEXAIN BAHLOOL FOR. 

. . 
37. Bahbl malleges and inco~poratcs by refezence paragraphs 1 thrwgh 36 abolie; - ' . 
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38. The Commission in this case is invalid and imprqmly coimituted, and the pant 

. . 

foilowing reasons: 

A J'T .: 
congressional autborizatlon to establish the ComrnlAsio~ 

. . 
39. The Supreme Court has noted that 'I[w]hen the President acts in absence of . , 

, . . a'coowsi&d &t . : . of authority* he can only rely upon his own indcpdcnt pawers." 

Yqungstown Sheet & Tube Co. ,v..Sawyer* * U.S., ~ $ 6 3 7 ~ 7 2  S. Ct. 863,872 (1952) (Jackson, ' . 

. Constitution expressly grants Congress the sole power to create military commissiws and define 

offenses to be aied by thtm. Thi ~onstitution. vesu Congress, not the -ti;=, wia 

legislative powers," with the power "ftlo define and punish offences against the Law of Nations" 

and "[tlo constituts Tribunals infeIior td th Supreme CouaN U.S. Gong., Art. I 8 8, cl. 9, cl. 10. 

40. congress has not ?uthoM the establishment of military aonmdssiona k try 

individuals captured during ,the Afghanistsnr war. ha#db&y, RfSpqnde~lts' detwtion of 

BaM001 for trial by the ~ o k i s i o n  is impmpw; unlawful and invalid k an ulna vires exercise 

of authority. It exceeds the ~&nt;s powers under II and thus violrdes rhc . 

constitutional principles of separation of powers. 

41. Bablwl's status as a Y&. citizen does dot confer ublimited power m . . 

- Respondents to operate outside of the Consfitutional &mework. The ~up'&me.Court'sassertion 
( .  . 

of juhdiction for the federal courts in Rasul establishes indisputably that ali& held at the base . : . . . 

in Guantanamo Bay, no less than Amesicm citizens, are entided to invoke the federal g&. . 

authority under 28 U.S.C. 5 2241. RasuI, 542 U.S. at 48 1.1@ S. Ct at 2696 (" [clonsidering that 

the statute dmWs no distinction betwen Amd~a&. and aliens held in federal custody, there is . 
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little rtaSon to think that Congnss intended the geographical coverage of the statute to vary ... 

depending on the detain& citizenship") (footnote omitted). Thus, both' Congms and the 

judiciary possess constitutional authority to ch+ and balance the powex of the Executive to act 

unilaterally. Rasul, 542 U.S. at 487,124 S. Ct. at 2700 (Kennedy, J., concurring).. . . 
B. The Anpointiua author it^ la& .wwtr  to exwdse miUtarv authoritv ' 

to aptmint a mill tarv commission. . . . 

42. ~ & a u s e  thm is no statute expressly stating who can appoint membersof a 
' 

Commission, the power to appoint members of a-military commission is based upon the powu to 
. . 

convehe a general cburts-martial. Only the Executive, the Secntary of Defense (or Secretares ' 

of tfie other branch& of the a r d  forces) ~r a commanding afficer to whom the Sedary  has . 

delegated authority may convene a general m~rt-xnarlial.'~ 

43. In this case, h e  Rtspondent Secretary Rumsfdd purportedly has delegated 

authoxity to Respondent Altcnburg to appoint the members of military co&om. 

44. Respondent Altc~burg. is a civilian, not a commissioned officer, and thus lacks the 

power to exercise military jurisdiction in any form. 

45. As a &t, the Commission by which the Respondents intend to try Bahlool is 

improperly constituted and invalid, such that .Bablool is entitled to a writ of habeas corpus 

preventing his,unlawful ddention and trial befork that improper tribunal. . . 

C. The Commission lacks iurisdiction to individuals at Gumtanamo Bav. 

46. Military co&ons have no jurisdiction to try individuals far- from the "ocality 

of actual war." See Milligun, 71 U.S. at 127. 
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47. T& Commission thiit will try Bahlool is situated far outside any zone of conflict 

or -piition, and Bablool's alleged conduct cm which the charges are based did not o&r at 

Guantanamo Bay. As such, the Coni+sion .lacks authority to try Bahlool: &d thecefo~, the 
' 

. . 
hpondenn lack the authority a continue .lo dmh Bahlool, for any ,purported ,tri~I at . 

' 

, . 
. . 

Guantanamo Bay. . . . .  

corn TWO 

RESPONDENTS MAY 
NOT DETAIN BAHLOOL FOR AN OFFT&SE THAT HAS, . . , . 

B E N  CREATED BY TEE PRESIDENT AETER THE FACT 

48. - Bahlool alleges and in- by ref& paragraphs 1 tbrougb 47 . above.' . . .  . 

49. Respondent, President Bush is attempting to try Bahlool for a crime that ht created . . 
- .  

long after the alleged "offenses " were committed. 

50. The offense stated in the charge against Bahlool- conspireacy - did k t  previoudy 

exist as an offense. This la*'g&nse" (ypl h e f f ~ t  created by the.PM0; MCO NO. 1. tmd Military 

 ommi mission Lnstruction No. 2 (anached hereto as Exhibit 91 well after it was allegedly 
. . 

cornmiffed by Bahlool. In essence, the govecnmcnt alleges that Bahlool i s . c r l ~ l y  liable for 

allegedly conspiring to pahitipate in combat a* the United Statci and its allies. That has 
. . 

never been a criminal offense. 

A me ~xecuti&cannot d=ilne crimes. 

51. ~ngress ,  not the Exemtiye, has the authority legidate u b .  Article I of tbe . . 

' Constitutim. .This expressly includes the power "[tlo &fine and punish . . . O B e k  against the 

Law of Natioi~~." Absent Congressional autho-on, the Executive lacks 'the powtr to define . . 

' 

specific offenses. If he attempts to do so, as be has done here* his' actions are d m  v i ~  and 
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violate the principles of separation of powers. Accordingly, Bahlool may not bk detained for.-., 
. . 

trial on a n e w l y a e d  offbse estabhkd and defined solely by the  resideri it.' . . 

B. Crimes cannot be defined after tbe fact. . . . . 
52. In addition, my charges instituted by the h n m h i o n  must ~owtitutc offtnses + 

undec.tb= law of war as it .existed at the time the alleged conduct was coxp~~&WL Applying laws - 

' created, after the conduct (such as the definition of offenses set forth in MCO No. 2 and that . 
. . 

which has been included in the Charge against Bahlool) would violate the ex post facto clause of 

the Constitution (Art. 1.09, cl. 3) aqd the principle that a person must haw r&onable notice of 

' thc bow& of an offense. (Off- dtfinul to the conduct of a single person .or . 

p u p  of people - such as those in MCO No. 2 also violate the ConstiMional p h i i t i o n  on .ms . 

of athinder.) 

53. Since the Chaw does not allege an offense agaba Bauool under the law of war 
. 

as it existed at the time he allegedly committed these acts, Bahlool cannot be detained as a mult 

of this'chzuge. Accordhgly, ~ahlool is entitled to a writ of habeas corpus, and Bahlool &&ld 

be released immediately. 

COUNT THREE 
. . 

RESPONDENTS MAY 
NOT DETAIN BAHLOOL FBR TRIAL ON A CHARGE . . 

OUTSIDE TEIE JURISDICTION OF'= W A R Y  COMMISSION . . 

. 54. Bahlool n-alleges and incorpo& by reference paragraphs 1 through 53 above. 

55. Bablool'r codnement * udawfti1 because he being detained m f e e  i charge 

More a Commission that is not empowered to hear ador adju&& the.charge: instituted 
. . 

against him. 'BahlooI's continuad detention purportedly to face trial on the charge leveIed against 

him is unlawful because the charge is outside thc parameters established by the uhiforrn Coae of . . 

Military Justice (hereinafter "UCMJ"), 10 U.S.C. 5801. et seq., the statutory =he& that controls 
R E  1.36 (a1 ~ahlul) 
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military debtions and that limits th= &ekes triable by military cammissions (even k instices 
. . 

where Congress has provided any jurisdiction to the military co-ons, which it has not with 
, . . . nspect to the conflict in ~ f ~ b b t a n ) .  . . . . 

' 56. Under the U W ,  military commissioas may not heq and adjudikte m y  offekes ' 

otber ;hah those that I+ recognid by the traditional law of war or those that congress iuis . . 
. , 

expmsly autholized them to hear. Here. the offense charged is not &thin. either of bcse . ' 
. . 

categOIits, 
. . 

. . 
57; The purpoM. offense of con&acy is not a valid offense' triabb by tbe . 

&mmission under ncognized p ~ l l e s  of the law of war, the UQrU ar any other statitory . . 
, . 

authorkttion. Btceust civil law countries do not rtcognh a uirtie of conspiracy,' -piracy 

has never been part of the laws of war. No ~&r~at ional  criminal convention has e&-gnizcd 

conspiracy to violate the laws of war as a crime. This includes the Gemva Convehtions, as well 

' as those s&ng up the international cdmiDal tribunals k ~ugoslavia kid Rwanda, as w d  as the 

‘international criminal court Indeed, the government is making up charges tbat have beem 
. . . . 

specifically k#x?ed as violations of the. laws of war - including at Nurembvg, for elramplea 
. . 

58. . As a p l d c y  of the Supreme Court held in Reid v. Cuveir: ~ 

[ t lk j&sdiction of military tibunaid. is. a very limited and extraordinary 
jurisdiction derived from the cryptic language in Art I, 5 8 m t i n g  Con- the 
power to "defme and punhh . . . Offences against the Law of Nations% md, at 
most, was intended to be only a. n&ow exception to the normal and preferred 
method of trial in couats.of law. Every extension of military jurisdiction is an 

. mcroachment on the jurisdiction of the civil courts, and, more i m p o m  acts as a . . . ' 

deprivation of the right to jury aial and of other tmsured' constimtional 
protections. . . 

. . 
- - 

354 U.S. 1,21, n s. a. 1222 1233 (1957). . . 

59. Since the charge d m  not allege any offense against Bablool under the lzy  uf war 

or express authority, the Commission lacks jurisdiction to try and/or pu@h Bahlool for 
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those offenses. Accordingly. BahloOl k entitled to a writ of habeas.corpus. aad s h d d  be 
. . 

teleased immediately. 

STATUTORY, CONSTITUTIONAL, AM) INTERNATIONAL LAW 

60. , Bdwl re-alleges and korpomm by refeimcc paragraphs i t k g h  59 abwc. 

61. Even if the Commission had jW*on, Bahlool's detention io,s&d trial bcfm . 

the Cammission still would bc unlawful becau& ,the Commission's procedures violate applicable 

principles of statutory, constitutid, and intetnatiowl law. . . 

62 a series of "Military Commission Ordersn (the "MCOs"), issued on Msrch 21, 

2002, Respondent Secretary Rumsfeld plescribad rfic procedural rules of thest special military . 

coqmissions. If Bahlool is tried according to these proposed pcedurts, he will receive I i s s  
. . 

protbction rhan he is entitled to under American law, the Constituti& .and international law and . . 

'treaties. The procedures set. forth by the MCOs provide B a h l ~ l  with far less proteqi6n thm 

those set f d  in the UCMJ. The MCOs violate Bahlocl's .rights to c& besic kedural . ' . 
. . 

safeg~IIQ The MCOs fiil to provide Batdo01 an impartial tribunal m adjudicate the charges . . 
\ '  

against him or nview those charges. Bahlool's iiccuscn effectively appoint the "judge and jury? . 
. . 

and then xeview. their decision. ' .And during 'these proceedings themselves, his ~ s u s  can 

introduce unreliable evidence of the worst sort - unsworn allegatioos derived from c o d  

wafcssions, witb no right of confrontation. 
. . 

63. ' The absence of p f o c d u d  protections mak.es the Commission i n a d q u a  as a . : . 

mattc~ of law. . . 
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64. Bahlool is e@tlcd to th. protections of the basic trkl rights set forth by Congress - 

in the UCMJ. By its own tenns, the U W  applies to aU persons, including Bahlool, who are 
. . 

detained within the W o r y  or l e d  propaties of th United States. And the UCMJ &bits - 
biased tribnals and the use of unreliable evidence of the sort the commissions &tend to permii . 

. . 
EL The G e n k  Convention 

. . 
65. The Gentva Convention requires that prisoners of war ("POW'S). as defied by 

the Geneva Convention 0 Relatiw to the Treatment of Prisoners of War, Aug. 1.2 1W9, be 

mated with the same procedural protections as the soIdiers of the country detaining them. 'l 

Under Article 5 of the Gesicva Convention (m) ("Article 5"). Bahlool is entitled to be treated 8s 

a POW until a competeat tribunal has detcrminM ~tberwise.'~ As a result, be is entitled to .the 

procedural protections that would apply in a cqurt ma- 

66. Even if Bahlool were not a prisoner of war, any p~aceeding would still have to 

meet the .requirements of Common Article III of thc Geneva Convention and Article 75 of . 

&t&l I to the Geneva Conventions. Thew provide that &viction pm only be pronounced by 

an impartial tout ~cspecting generally r t c o ~  principles of judicial p&m. Article. 75.of 

Protocol I to tbe Geneva Conventions specii6,cally provides that no one can be c o m w .  to 

confess guik B.hlm19s multi-yctr pdod of intem8atiod certaidy defies the rcquirements'of . 

Article 75. Thtse requirements an not met by the Commission. 

" . Gcmva Convention (m) Relative to the Treatment of Priso- of War: August 12, 1949. 75 
Ul4.T.S. 135, urretad.into force Oct. 21,1950. The Geneva Convention has also been cadifid in the UCMJ. 
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. . C - The Due Process Clause . ,. 

. . 

. . 67. , The C d t u h ' s  . . guarantee of due process also gukrant#S i)ahlool the. basic' . . 

rights be will vill cienidcnicd wore the ~omqissiioa A td.l withayt basic procejural 

safeguatds lacks tbe'fundamcntal fairness n q u M  in any judicial proceedings.- especially in. 

criminal proceedings that can result in life imprisonment.. 
. . 

.a Since the Coinmission procedures wlate statutory, constitutiohal, end 

international law, and in so doing, fail to provide Bahlwl with the basic safeguards nectssary to 

constitute a fundamentally fair criminal proct;;dings, Bahlool is entitled to a writ uf habeas 

carpus holdhg-these procctdings to be illegitimate, and should be released @mediately. 

COUNT FIVE 

TRIAL BEEORE TEE COMMISSION 
VIOLATES BABLOOL'S RIGET TO 

EOUAL PRol"EcT'lON OF THE LAWS OF THE -D =A- 

69. Bahlool, rt-alleges and incmpmttes by refere- paragraphs 1 through 68 abo*. 

A ~ahlool's de&ntion violates tbe EaIIPJ Pmfection Qanse. 

70. Bahlool is b*ng detained by ~esponden& under @ claimed authority o f " k  

PMO and MCO No. 1. Tbese Orders violate Bablool's right equal protection of the laws of 

rhe United State9: Under the PMO and MCO No. 1, Bahlool may be held for trial by' the 
. . 

Cqmmission only because of his alienage, sin& the Orders, by their terdbs, apply only to 

m - c i t i ~ e n s ' ~  Consequently, thus detention runs 'afoul of the very purpose of the Equal 

protection Clause of the United States .Constittition. ' 

I' Militmy Order of November 13,2001 ~stenti~~'Crs9mwnt. and M a 1  of Carain Noncitizenr in 
the W P ~  Against Terrorism, 66 Fcd. Reg. 57.833, D 4 (Noycmber 13.2001); Presidential Military Odor,. 66 Fed 
Reg. 57,833 (Nov. 13,2001) ( m h e d  us Exhibit 3). 
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71. The Supnme Court' has held that any discrimination. again& aliens not involving 
. . 

goyemmental employees is subject to strict scrutiny. %re, the govesnmart cannot show a 

compelling governmental m a ,  advanced through tbe .least. rwtcicti~& means, for g~aotini 
' 

iri&ens access to the fundamental .protections of civilian justice (including, inkr alia, 

i n d i w t ,  cvidentiary rules e n W g  reliability and fairntss, a system consistent with 

previously prescribed rules developed by the legislame and enforced by iinpartial courts. a jury 

, trial presided over by an indepndent judge not answerable to the pmccubr; and the right to an 

appeal before a m%unal indepcndcnt of the proskuting authority), but affording lron&igens a 1 

distinctly less protective and inferior brand of adjudication While the government may 'have . 

latitude in diff&tiating between citizens and aliens in areas such as immigration, it has M, such 

iatitu& with resp~ct to criminal prosecutions. 

' 72. Tbus, the blatant and pu-1 dbahbatory nature and impact of MCO No. 1 

violates the Equal Protcction clause. 

73. Bahlool's detentim for trial by the Commission also viol* 42 U.S.C 8 1981.14 

That fundamental statutory provision guarantees qua1 rights for all p&om to give evidence, to . . 

&ve'apal -t of a l l  laws and proceedings for the d t y  of pmons, and to rective l i b  , 

punishment. Bahlool is being unlawfully detained for purposes of trial by the Commission 

solely because he is a non-citiz.cn. A citizen w b  committed the very same acts as Bahlool could 

. . 
l4 

' 42 US.C. H 1981(a) states in its endretv: 
Wll pa&a wi&n tbc jueiSdiEtion ofibe ~n iad  SW shall have the same right in every State 
d Territory to make and enforce contracts, to sue. be pdcs ,  give evidence. and to the full Md 
equal ~t of dl laws and proceedings for the d& of and p-pwty as is enjoyed by 
white citims, and shall be subject to fib punishment, pains, penalties, taxer, licqsq'and 
exactions of every kind, and to no other. 
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not -be detained .under the PMO md held for trial befon the Commission. ' Accordingly. ... 
. . 

B&dwl's detention for trial by the Commission cm that discriminawry basis is unlawful. . . . 

74; Respondents have detained Bahlool for trial before the Cornuiission in violation 

of equal protection of the laws of the United States. , . . 

75. Acco&gly, Babloal is entitled to a writ.of habeas coqus, a dete&ation that . 

the Commission proceedings against him are unhwful, and he should be ~lcasal immediately. . . . , .  

COUNT SIX . , 

RESPONDENTSFAILTO 
JUSTIFY HOLDING BAHLOL AS AN ENEMY COhdBATANT . 

. 76. Bahlool rc-alleges and incorporates by refermcx paragraphs 1 through 75 above. ' 

. . . . 

77. Just as the governat has no authority to detain W o o l  for his alleged vkbti011. . . 

. under a nonexistent version of tlte hw of war, the govcxnmc~t has no authority to detain Bahlool . . ' ' , 

as an eneniy combatant. Respondents' actions to date in detaining Bahlool constitute a violation 
' 

of the process 8ccordtd prisons stizcdizcdby thc military in rimes of armed conflict as cMi@ by . 

Geneva.Convdons III and IV and ~wtornary hternational law, as weU as being inconsistent .' 

with the provisions set forth below. 

A. h. U n d e r R d  t h e h  
w l y i g g  
$s an enemv combataqt. 

. . . . 
, 78. . 'No p i i d  has determined that.~ahlool is 6emy combatant. . 

. . 

79; The CSRT process and procedures that have now been e g t a b W  vidlate due 

process at least with respect to: (1) the failure to adhen to an appropriate standard of p m t  

(2) the m t i n g  of an appeal to the g w m k n t  of a demmimioa favorable to the'.- 

(3) the failure td makc an appropriate status detcrmbation by limiting the inquiry to 
. . 

consideration only of "cncmy combats$" status; (4) the d e d  of a detakek rigk to rn~,&A or . , 
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other appropriate epmscntation; (5) the denial of a public hearing; (6) the gov-t's power to, ,. 

*y rescind or change.the CSRT prc&a and p-, and (7) the failure to con@& . ' . , 

. . the CSRT in a manner to asslrn a neutral &dsid.maker. 
. . 

B. ' The Geneva Co~lvention and m v  redations reauk a , . a 

determination bv a fair t r i b d .  

80. Under Article 5 of the Geneva C o n v d n ,  Bahlool is &titled p e "kmpacnt . ' 

L 

t r i W U  to dctcmbc w b t k  be can bc held as an enemy combatani" The same pmcehd 
' 

d&cicnci& that render the CSRT proctedingi inadquatc for purposq of due process also 
. . 

nader &. CSRT .&ficicnt as a conpcompttent tribmd Army Regulations 190.8 and the . 

AdmhismtiM Fmcedusts Act .I? show ~~ proccduies & knlawfal as, fa examp4 the 

buden of proof is n& consis W with that established in the r e ~ o n s .  

81. Moreover, it is now too late to establish a campetent tniunal. Axrick 5 of 
- .  

Genere Convention provides that "should any Qubt arise as to ~ w b e l k  persons; having 

co~~~@tted a bclligemnt act and having fallen into the hands of the enemy belong to any of the 

categories inumeaeted in [Article 4 of tbc Geneva Convention 0, &£ining the differeat 

categories of b~~~igermts,] sub persons s~ enjoy protaction Of tte p-t ~onVention 
' 

until such ti& as their status has btcn dctem&d by a competent ~ibunal"'~ 
. . 
. . 

I' Id at AR 5. Genm Conwntion revised Ebc e n  Convention relrtivc to tho Trulmcat of 
PrLo~wt ofWarof3uly 27,.l929, which folIowed the 18 OMba 1907 Haguc Conycntioas [Relative to the Opening 
af~~@D.RespectiogtheLawr.od-~ofWaronLudMdirrmnu:RcguMon~~~wrningthe 
Laws md Curmms of War on L&d 0. aPd ~~ tbo Rights Md Duties of Ncuaal Powers and P- in 
CurcofWaroaland(V)] , d w a r ~ ~ w i ~ t h e C o n ~ f o t t h e ~ o f t b o ~  
of dm Wounded Pnd Sick in Arm& Forccs In'thc Field, Geneva. 12 Augurt IW9 rohleva Coqwntion 0'1. the. . 

. C o n d o n  for'lht Amelbration of the Condition &WOW&& Sit .rd Shipwrecked bmbcrs of Poroa u 
Sea, ~ e & 4  12 August 1949 I'Geoew Convention (XI)? Convention dative to h e  P m t d o n  of Civilian. hrtonr 
in Time of War; Gcmv8, 12 August 1949 ~Osncvo Catvention (IVY]. Subsequtntly. twe.Protac& Mill to 
rhe Ocneva Conventions of 12 August 1W9, nlating to the Fmcccrion of Victims of Ltemtional Armed Conflicts 
("Rosocol r). 8 June 1977, apd relating-to the Rotdon of Victim of Non-Inmational. Armed Confl'i 

(continuad.. .) 
RE 136 (a1 Bahiul) . 

-24 . ' .Page 26 of 38 

. . 
193 



82. Respoodeots have unlawfdli detained ~ahlool in violation 6f thci~ obiigation'to 

treat Bahlool psesumptively as a POW, as requid by Article 5, and in violation of the 

procedural rcquhmnts of the Third and Fourth Geneva Conventions b d  customary 

intamtianal law more peral ly .  Thus. the govemmmt's fail- tq accord Petitioner ~ a h i o o l  

the proteaions of Article 5 violates the ~ 1 0 0 s  of Geneva CoaventiW @I) as well as the U.S. 

military ngulations promulgated to implement them." 

" . In addition, in H o d ,  Justice Soum, in hi concursing and d i n g  opinion (joiwd by Judge 
~~paintedoutrMrmder~ts'~pitioa,~(k~Convtnti~nappliorbDthsT&~ 
dePiaw[Jn Ofice of tbe White House Pmas S t c l c t ~ y ,  Fset S k t ,  Status of D c ~ a  at Qmtmuw (Bb. 7. . 
2W), w w w . w l ~ i ~ I n s ~ ~  021200U)207-13.hmrl (avnilobk in C h k  of are a) . . . 
(bcbafm WIE Houre PMs R s h )  (cited in Brief for I k p o d ~ ~  2A. a 9)L) Ikmdi is sutb a & t b e  
~ t o t h e G o v ~ s m ~ u n S b c a u r c . u n b o r r b a t s c c o u n C h e w r s c r L e n b s n i n g ~ m  t b e T & t  
side of n fidd of bPak in Mghaniotan. He would therefob seem to qualifj far m t  IS a pri~ona-of mr uoder 

t b t W G m c v a C o a d n . t o w b i c h t b t U l i l P d S ~ t a ~ .  k d e l e 4 d t h s ~ C o n ~ @ I )  
Rd&rc to the Tmtmnr of Prisonen of War. Aug. 12, LW9. [1%5] 6 US. T. 33 I6 3320, T. L A S. No. 3361." 

, 542 US. at 548.124 S. Ct. at 2657 (Soutst, J.. courning h p n  and d&&ttlry In paH,'.and cmcum'ng h the 
M ~ . "  

While dtimtcly noting that yw]&, or to what degree, tbe Govanamt k h fact vioLting che 
Geneva C O n d n  aod is thus acting outside tk astomq of war me not ma(tqs I ~ l l l  I C O O ~  at this . . 
poimL]" 542 US. at 551,124 S. (3. at 2658-59. Justice Sou= (and J d c e  Ginstug) ~ v a t h e l s r s ~ . t h a t  KtJor 
m w  it is enough to mgnizs  that the Qovwnmnt's stated leg4 position in its mqaip against the Taliban (m 
wbom Hamdi wrs J i c g d y  capturd) m appw~tly at odds with its elrim hczo to be acting in LCCD~UW with 
crrr tom~y law of war ad hsrw to be within tho temu of the Facd Resolution in its decsatiw of M" $42 US. 
U 5 4 8 . 1 ~ S . a I t 2 6 n ( ~ , J . , c o n c v ~ h p r t d & ~ ~ i n p o r r , d e a n c v n h g i r , p k ~ . '  . 
hrrticeSouDcraLoexprrtEcdhitco~cefitbat. 

[b]y boldin8 [Mr. Hmdi] incorn* however, thc GavmmenC obviou~ly 
b . n ~ k t n b u t i D g h i m m a ~ o f w a . d i n f w t ~ G w a n m c n t  . 

~ve~ranenti~tobaatedrs~nsrsafwcu"uptilsuchtiarasrtbeu 
afatw has been deacrmined by a comctmt miud." Asi 5.6 U.S. T.. at 3324, 
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b ~ d m r m i n s d i . c n d e r m ~ b j s a ~ l h l o o l ~ ~ ~ r d i l l e ~ d i n m @ ~ l f f h n i ~ m s t ~ . '  ' 

violate not only Geneva Convention (m)! but also .the United States Constitntion (Fifth and Sixth 
. 

. . 
&-a), trcatic6 which the U.S. is a signatory, and international and common law. . 

. . 
C c r  

c~ . . ,  

'84. . The government has not come forward with any p o f  of ~ablool's cambatant 

. ' status, Un& the Constitution. the Geneva Conyentions, the.Internatimd Covenant on Civil end 
. . 

Political Rights, and.the A h  Declaration on the Rights and.Dutics of Man, Bahlool c-t 
. . . . 

bt held arbi-y. Bahlool is enticed to a judicial dete&tion of hi status. In order to hold . . 

Bahlool as an enemy 'combatant, the go~&t must demonstrate that -he is au & m y  

combatant. If it does this, it still must accord him prisoner of war status. And abse11t a show& 

that Bahloal is an enemy combataut, Bablool is entitled to release. 

D. m e  novernment cannot c o n h e  to JioldBablod under Its own ' 

renuletlotis 

'%5. Indeed, even under the Army's own Rcgul&ons 190-8 at I+). "Persons who 

have been determined not to be entitled to prison? of war status may not be wecut@, . . 

imprisonad. or otbemiie p e D a l i  without furtbcl. ptoceedings to detc&e.what acts they have 
. , . . . . 

, committed and. what .penalty should be imposed."" 
. > 

' 86. By arbitrarily add~capriciously daaining Pctitionet in custody for over two and a 

half years while claiming he is not entitled to prisoner of war status. Respondents have actk and 

continue to act dtra vires and in violation of. tb? M m h k a l i v e  F%dures Act,. 5.U.S.C 3 

" 
' See'Army Regulatiw 190-8, hemy Prisoners of War; Retained Parsonnel, Civilian 1 n m k s  and . 

OthcrDetsin&s. Q.ld(g). (1997). 
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Wamgton, announced that "we'n at .a point wkre we c l d y  have moved &om dur combat 

activity to a period of stability and stabMon and reconstmction activities. Tbe bulk d this 

country today is -ve, it's securc."1° . . 

89. BahlooI is presumptively a POW atitled to all protections a f f d  by ,(%leva 

Conventiim (XU), including, under Article 118, release a h  hostilities have ceased. 

90. Bahlool also is entitled to the protection of Common h ick  3 of Geneva , ' 

. . 

Convention (Ill). Article 3(l)(d) prohibits the contracting parties from upking. . : sentences . . . 
without previous judgment pronounced by a ngularly constitu.ted court, affording all rhe judicial , 

guarantees which art r c c o ~  as indispensable by civilized peoples." . 

91. In this case, the prolonged ccmfinuncnt of Bahlool without charge, cmd without 

process to contest his guilt or challenge his' detention, amounts to an arbitrary. and illegally . 

imposed sentence that is imnqatible with fud-mntal guarantees of due process recognized ,b 

all civilized people, in violation of Article 3 of'the Geneva Convention a, and in violation of 
' 

the due process clause of the Fifth Amendment: Further, Respondents' confinement of Bahlool 

is a form of punishment in violation of the 8th Amendmnt to the Constitutio~t Accordingly, 

Bahld  is entitled to a writ of babeas corpus and should be released immediately. 

RESPONDENTS BAVE DENIED 
BAHLOOLTHERIGHTTOA~YTRTALANDTBSRIGHT 

T m  
. . 

9 2  '~ahlocl  m-alleges and immrpo- by reference paragraphs' 1 though 91 h v e .  

See CNN Rim$?/& Major combat over in Af'hm @lay 1, 2003) at 
httpJhwwx;nn~UWORLDI~illpcD~~HIfghan.combac See also A+ Forees I n f o d o n  . 
Scrvia  News Artlclcr, (May 1,2003) a: http~/wwwM~l~tlink.mi1/~ws/Ma~0031nOJO12OM~00MMl6.hcmL 

. . 
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A. . Bahlool was entitled to a speedv trfal under the UCMJ. . 

. 93. . ~ h c  PMO, pursuant to which ~.ahlaol has been detained for trial, ~wrts fo be . ' . . 
. . 

b a d ,  part, on conpsional authoriqtion embodied in sel& pI'O~i~i0nS of the U W .  In 
. . 

the PMD. Respondent Pnsidmt Bush relied, in p a  on his a?rthority under 10 . . 

U.S.C.. 0836, whicb allow the Executive to pxesaiibe rules for military cammis~ibns so Long s - 

they not inconsist&t with the UCMI. . 

94. Homer, the PMO, and its &lement+m through MCO NO. 1, clearly 
. , 

contravene Article 10 of the U W ,  10 U.S.C. Q810, which provides that any arrebt or . 

. . 
c m h ~ t  of .an accused must be terminated unless chHges are instituted promptly and made . 

horn to the aamcd, and speedy trial afforded for a determination of guilt on such charges: , 

' [wlhen any puson subject to this chapter is placed in amst or confinement prior . 
'to trial, immadiate steps shall be taken to inform him of the specific wrong of 
which he is accused and to try him or dismiss the charges and release him. 

l0U.S.C. 4 810. , 

.95. . . Bahlool is a prrson subject to the UCMJ by virtue of Respondent ~&i&nt BU&S 

.PMO and MCO No. 1, as well as by virtue of Article 2 of rhe UCMJ, 10 U.S.C. 5 802(ax12), 

which provides that "pexsons within an ana leased by or otherwise niservcd or acqded for the 

. & of the United Stam" and un&r the control of any of the various branches of the military 

subject to the UCMJ. Under the Snpreme C6urtSs decision in Rasul, 542 US. & 480,124 S. Ct 
. . . . 

at 269698, ~ u m k a m o  Bay qudiiles hd& both prongs. . , . 

96. The type of delays to which Bahlool has been sdbjatcd are intokable in.the 

absence of extraordjnaxy or compelling circumstances. Here, the Respondents have not provided 

any reason whatsoever for their inordixiate delays in charging Bahlool. Since Respondents did. . 

not takt "immediate steps. . . to infonn" Bahlool "of the specific wrong of which he is a c m e  
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. . 

, . . . 
they .now. have a clear and nondiscretionary duty under the UCMJ to "release h i m  from his ... 

B. Bahloo1 was entitled to a s~eedy trlal ander the Geneva ~onven~on.  
. . 

97. ' Bahlml's lengthy pre-trial confinement violates Article , .i03 of , . , 
. . 

Convention provides that: ' 

, ' Lfludicial investigations relating to a prisoner of war shall be conducted as rapidly 
as c ircumsm permit end so that bis trjal shall take place as soon as possible. A . 
prisoner of war shall not be confined while awaiting uial unless a member of the . 
armed forces .of the Detaining Power would be so confind if he werq accused of 
.a similar offence, or 'if it is essential ta do so in the interests of national -dry. . . 
In no circumstances shall this conjinemmt m e e d  three +nth. . ' 

6 U.S.T. 3316,3394,75 UH.T.S. 135 (emphasis addad)., 

98. In sddition, Article 5 of Guleva Convention (Dl) declares that: 

should any doubt arise as to wbeWr persons . . . belong to any of the categories . . 
[entitled to prokction as a P.O.W.' unda tbz Convention], such persons shall 
enjoy the protection of the pkent ConvSkntion until such time as their statup has . 

been determined by a campstent tribunal. 

99. Likewise, 8 1-6(a) U.S Army Regulation 190-8, entitled Enemy Prisoners of War, 

Retained Personnel, Civilim Internees and Orher Detainees, requires'that United Stat& military 

. foorccs abide by the provisions of Areicle 5 of Oeneva Conventiop 0. S i a r l y .  the 

& ~ s  Wandbook on the Law ,of ~adOpwat ions states that ."individuals c'&md as .. . . . 
. . 

spi& or as illegal combatants have the right to assert their claim of emtlernent to'prisdaer-if-war . 

status before a judicial tribunal and to have the qudon  adjudicated." Ikpamnmt of thc'~avy, 
. . 

NWP 1-14M, The Commander's Handbook on the Law of Naval Operations 11.7 (1995). . 

100.' Respondents arc under a clear nondiscretionary duty nndu Geneva 

Convention (m), and under the U.S. Armfs (and Navy's) own regulations to release Bahlool 
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because he has been daai,oed in segregation for mon than threc months.- indccd,.far many, 

msny molt months than tk pamissii period. 

101. Evwr if Bablool were not a presumptive POW, the Gcneva & n d m  would ndt . 

san&n such delay. Thc Geneva Convention requires that all civilians and protected ptrsons 

must be Ipromptly informedn of the charges and brought to trial "as rapidly as possible." Geneva 

Convention IV, ah 7. Similarly the fundamental baranttee8 of Pratocol I require that ~ahloal be 

"informed without delay" of the pqrticulars of chargss, and inc~qmrate the l amiatha1  
. . 

Covenant sa Civil and Political Rights. . . , . 

C Bahlool was engUed to a.speed~ trial under the Sixth Amend- 

102. Mortover, the Sixth Amendment to the United States Constitutionrequires that in 

all pl.o~ccutians. "the accused shall &joy the right to a spady . . . trial" U.S. Cona 

a& VL Respondents' unlawful detention violates BahlmI1s right to a speedy trial, 

103. Rspodats  have denied .Bald001 his' right to a speedy trial as required by 

American law, the Constitution, and intcmtional law and aaty, and Bahlool thenfo~t is 

entitled to a writ of habeas corpus and immediate release. 
. . 

' COUNTEIGIFT 

THE ABUSE, MXSTRFATMENT, AND 
R E L A m  XNTERROGATION OF BAELOOL CONSTITUTES SHOCKBIG 

AND OFFENSIVE GO- CONDUCT DIE-G HIM DUE PRO- 

104. Bahlool re-alleges and in&rporat& by referem parap@ 1 ,through 103 above. 

105. The charge assated against Bahlool cannot propedy justify his'd&tion bccnusc 
- .  

' it is b e d  on adawfully obtained swments h m  Bahlool and other detain& (at'&mtanamo . ' . 

. Bay and elsewhere). See Composite Statement, (attached hereto as Wlibit 2). Tbsc statements 

have been procured via coercive and "aggressive" interrogation techniques and c n v i r o k t  that . 
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mot ody violate ~ahl00l's Pftb Amendmeit right to cemain silent, his SNth Amendment right to 

COU-1 (witb rtspact to his own s w t s ) ,  and his Eighth Ammdmtnt right to be fret fpm 

-1 .ad unuma~ M also 'shock tbe cmsiancc~~ mi m w  violate ~ - 1 ~ i .  

 if& Arnarknt  Due Process rights (wi* respect to his own stakaents well as those of . 

othtr detainees). Thost ttchniqua also violate Bahlool's rights IIII& Geneva ConvcIItion 0, 

the CAT, the UCMJ, the ATCA (which prohiiits bath tortun and m c l ,  inhuman and &grading . . 

&ent). Army ~egulation 19b8 'and the k h ,  and customary $ternational law. The 
. - 

illegitimacy of basing Bahlool's prosecution by the Commission upon state& OM . . 

thmugb ccmqiy interrogation arises not only from the volume and degree of abuse, but .also . ' . . - - - . - -  - .  - - 
from the fact rhat statement8 obtained via coercion and a naked rcwadpunishmcslt .system are 

. . 
simply not reliable2' - and certainly not suf6ciently so to find Bahloo1 guilty beyond a : 
reasonable doubt, and imprison him as a result. Article 99 of the. Geneva Convention 0 

. 

. . 

apDcificaUy'provides that "[* moral or physical c&n may be exerted on a prisoner of war 
. . 

in order to.ihduce ,him to Wt himself giilry of the act of which he is accused."" A process 

. .. 

' Dissentjag in PadiUu, Justice Stcvc119 cautioned: 

[executive dttcntionl may not, however, bc justjficd by th6 naked inoerest m using 
unlawful p m a h e s  to extract information. Incommunicado dctcntion for months on end is fuoh' 

.a  proccdlll~. Whchr the infomation so procud is more or Lers rclLblc thaa tbat aquircd by 
mm u r a c ~  W of tnture is of ao c o ~ u c n c o .  Fur if this Nation i6 to remain rms to the 
ideals symbolizsd by its flas. it must no! wield the tbob of tyrants even to mist assault by the 
fomsoftYranny. 

542 U.S. at 465,124 S. CL at 2735 (Stevetlf, J., diss#nting). . . 

National Commission on Terrorist Aaaclcs Upon the United States; 106th Con& The 9/11 . 
' 

C o m a  Report 380 (Gov't. Printing Oflia U)04), at http!Jhww.9-I1 ~ . g w I ~ l l ~ p d f  , . 

(bucinaftcr 'the 911 1 Commissionw), in its F I ~  Report published last mow recognitcd th2 impname of Geneva. - .' 
Convention (m) and inurnatioral in tho matment of deaintts. In fact, the 911 1 Commission included a m ~ l g  . 
iorec~mmudaticm6th.t: 

[t]he United Strues should cngsgt its Mends to dsvelq, a common coalition approach ' . 
t o d  ttie dumtion and humane ~ u f m e n t  of apd termkts. New principles might draw 

. upon'.Articlc 3 of the Geneva Canventions on the law of Mncd conflia That article was 
(continued.. .) 
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that permits such unlrrwfnl extraction and use of improperly obtained statcants to form tbe ,, 

bakb of charges or at Hal cannot stand ~ee,'c.g., Unitcd States v. Russell, 41 1 U.S. 423,431-32 . ' 

, (1973) (acknowledging that there wuld exist "a situation in which the conduct of law . 

enfommcnt agents is so outrageous that due process principles would absolutely bar the . 

government from invokiqg judicial to obtain a conviction"), citing [cf.] Rochin v. 

Califonria, 3 2  U.S. 165 (152). . As a result, Bahlool also is edtled to habeas ~tIie;f on that basis. 

106. Since tbe abuse, mistreatment and related interrogations- of Bahlool constitutes 

such shocking and offensive government conduct, Bahlool has been denied his right to due 

p-. Consequently, the only remedy capable of vindicating ~ahlool's rights is the grant, of a 

. . writ of habeas corpus, dismissal 'of the Commission ,&arges against Bahlool. and'an orda 

requiring Behlool's release. 

WHEREFORE, Petitioner prays that this Corn grant him the following rclicf: 

Issue the writ of d a m u s  or issue an Ordcr directing Respondents to show cause why a writ of 
habeas c o p i s  should not be granted and why Bahlool should not be immediately released; ' 

1. ' If an Otder to Show Cause is issued, to include as part of the Order a prompt 
schedule to m i v e  briefing fmm the parties, including a Response from Ikspadmts, and a 

. Reply from Pctitioncr, on the is- raised id this Petition, followed by a-hearing before this 
Court on any conwted factual or legal issues, and production of Petitioner Bahlool. as 
appmate', 

- 2. ' Issue'an Order declaing unconstitutional and invalid and enjoining any and all 
Commission proceedings andlor findings against Petitioner Bahlooh ' 

3. Enter an Order declaring Ute Cornbarant Status Review Tribunal uncons@tiond 
and invalid, and enjoin its operation with mpcd to Petitioner B a h l d ,  and' 

4. Issue a writ of mandamus and an Order that ordm Respondents not'& use tbe 

* i f d y  designed for hose c w  in which the usual laws of war did not apply. Its minimum 
smdards are gcnmlly accepted throughout tk world as customary international law. .. : . ' 

' .  Id. 
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hl0 andlor the Military Commhion Orders and Instructions to detain,Bahlool, or 'adjudi& 
charges against Petitioner Bahlool, or conduct any proceedings related to such charges, because 
those Orders and instructions violate the U.S. Constitution, U.S. law, aud U.S. treaty obli@ions, 
both facjally and as applied to Petitioner Bahlwl and an thenfore ultra vires and illegal; 

. . 5. After notice and hearing, de& and declare . that Petitioner Bahlool's 
detention violates' the Chn~titUti~n, laws, treaties, and reguIations of the United States; that- the 
PMO is unconstitutional; that Bahlool has been denied a speedy trial; and tbat Respondents lack 

' 

any juridiction over Petitioner Bahlool; 

- 6. After notice and h d n g ,  &we a writ of mandamus that directs Respondents to 
.. obey their clear, nodsmtionary duty to follow the Constitution, laws, regulations, and treaties 

of the'united States, and therefore to release Petitionex Bahlool immediately; . . 

7. Grant a writ of habeas corpus.on behalf of ' h i t i o m  Bahlool ordering his 
immediate :release; ' 

8. . Enter an Order that the Court shall retain jurisdiction over this mattw to p&it 
~ d t i o n e r  Bahlool to respond to arguments advanced by Respondents on mattus related to his 
continued detention; 

9. Grant such other and fkth& relief on bchalf of Petitioner BahloOI .and against 
' 

, , Respo&nts as this Court deems just and proper. 
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Counsel for Petitioness/Plaintiffs: 

. . 

..*.:. .Wesley Pattick Train-Gutibz R. P 11 (WP7857) ' ; 
. . 

HUNTON &wmJAIqS LLE' 
200 Park Avenue . 
New York, NY 100166 . 
(212)309-1000 
(212) 309- I 100 (facsimile) . 

- .  . . . 
T h k  R Snider , . 

HUNTON&wILLIAMSLLP . .  
1900 K Saet, N.W. 
Washington, D.C. 20006 
(202) 955-1500 
(202) 778-2201 (facMe) . 

. . 

Qf Cornel 
. . Barbara J. Olshansky 

. Director Counsel. 
Tina Monshipou~ Foster ' . ' . 

' Gitanjali S. Gutierrei 
I 

CENTER FOR CONS-ONAL RIGHTS , 

666 Broadway, 7th Rwr . . 

New Yo& New York 10012 
Tel: (212) 614-6439 
Fax: (212) 614-6499 
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CERTIFICATE OF REFWBENTATION WITHOUT COMPENSATION 

Couasel for Petitioner Bahlool, pursuant to L.Cv. R 83.20,  certify that they he . : 
. . 

repmating Petitionex without compensation. 

Wesley R. 11 (WP7857) ' i:. 
Pattick ?kaib-Gutidrrez 
HUNTON &WILLIAMS U P  
200 Park Avenue 
NewYark,NY 100166 . 
(212) 309-1000 
(212,'309-1100 (facsimile) 

Thomas R Snider 
H u N T O N & ~ U P  
1900 K SbW, N.W. 
Washington, D.C. 20006 
(202) 955-1500 
(202) 778-2201 (facsimile) 

December 13.2005 
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DEPARTMENT OF DEFENSE 
OFFICE OF THE CHIEF DEFENSE COUNSEL 

1 620 OLFENSE PENTAGON 
WASHINGTON. DC 20901.1 620 

MEMORANDUM DETAILING DEFENSE COUNSEL 

To: Major Thomas A. Reener, JA, USAR 

Subj: DETAILtNO LETTER REGARDING MJLITARY COMMISSION 
PROCEEDINGS OF ALI HAMZA AHMAI) SULAYMAN AL BAHLUL 

1. hasuant to the aubrity granted to me by my appointment es Chief Dcfhse Counse1; 
Wens 4.C and 5.D of Military Orda No. 1, datad August 31,2005, and Section 3 . W )  
of Militsry Commission lnstru&m No. 4, dated Sqhmba 16,2005, you are hereby 
ddailed as Militw Counsel for all matters relating to Military Commission procaedings . 
involving Ali Hamur Abmad Sulayman a1 Babld. Your appktmcm exists until such time 
as any hdinp and sa~tence become final as defined in Saction 6.H(2) of Military 
Commission Order No. I ,  d e s s  you arc excused from rcpnsenting Mr. al Bahlul by a 
csmpdd authority. 

2. In your rqmsmtation of Mr. a1 Bahlul, you arc directed to review and comply wjtb tht 
Presidmt's Military Order of Nwembcr 13,2001, "Detention, Treatmeng and Trial of 
Catain Noa-Citizcns in the War Against Termism." 66 Fed. Reg. 57,833 (Nov. 16,2001), 
Military Commission Orders Nos. 1 and 3, Military Commission Instructions 1 Wou& 9, 
and all Supplanentaty Regulations and Instiuctions issued in accordance thuewith. You 
are directed to Q~SUTC that your condud and activities are consistent with all applicable 
prWQiptions and proSCripti0119. 

3. You are directed to inform Mr. a1 Bahlul of his rights befm a b&ery Cammissioe In 
the went thst Mr. a1 Babhd chooses to exercise his rights to Selected Military Counsel ox 
his right to Civilian Deffflse Counstl as his own expense, you sball infonn me as soon as 
posslile. 

4. In the event that you become aware of a conflict of interest a r i a  h m  the 
-tation of Mt. al Bahlul befan a Military Cornmissian, you shall immediately 
infarm me of the nature and facts concerning sucb conflict. You should be aware that in 
addition b your State Bar and Suvicc Rules of Profissional Condud, that by virtue of your 
appointment to the Office of Military Commissions you wilI be attached to the Defense 
Legal Services Ag.ency and will be subjed to professional supaision by the Dcparbamt 
of Dcf' Geneaal Counsel. 
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5. You are directed to inform me of all requirements for personnel, office space, 
equipment, and supplies necessary for preparation of the defcnse of Mr. a1 Bahtul. 

- w i & t  k. ~uilivan \ 

Colonel, United Statw Marine Corps Resero~ 

CC: 

Colonel Moms Davis 
Brigadier General Thomaa L. Huningway 
m.- 
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Attachment of a collection of Voir Dire materials concerning the 
Presiding Officer, Colonel Peter E. Brownback Ill, consisting of: 

a. Biographical Summary of the Presiding Officer (1 page). 
b. Answers to Trial Guide Questions prepared by the Presiding Officer, 27 July 
2004 (2 pages). 
c. Answers Concerning Certain Personal Relationships prepared by the 
Presiding Officer, 6 August 2004 (2 pages). 
d. Questionnaire #2 prepared by the Presiding Officer, 18 August 2004 (7 
pages. 
e. Extract, Hamdan ROT - Voir Dire of the Presiding Officer - 24 August 2004 
(22 ~ages). 
f. Extract. Hicks ROT - Voir Dire of Presiding Officer - 25 August 2004 (20 
pages). 
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Biographical Summary 

Peter E. Brownback Ill 

Received a Regular Army commission as an infantry officer in June 1969. 
After initial officer training, assigned as a platoon leader in 31325 PIR. 82d Abn Di i ,  Fort Bragg, NC from 
October 1969 to February 1970. 

Vietnam service from June 1970 - June 1971 as an infantry platoon leader, armored cavalry platoon 
leader, and battalion S-1, all with the 173d Airborne Brigade. 

Served with 5th Special Forces Group at FBNC from June 71 to February 1973 as an A Detachment 
Commander and Battalion S-3. 

Infantry Officer Advanced Course -June 1973 - May 1974. 

Funded Legal Education Program student at 
0 Summers at Fort Lee working as assistant trial and assistant defense counsel. 

Admitted to Virginia Bar, June 1977. 

Assigned to Office of the Staff Judge Advocate, 82d Airborne Division, FBNC, 1977-1980. Trial Counsel, 
Chief Administrative Law, Chief Military Justice. 

Senior Defense Counsel, Fort Meade, MD. 1980-81. 

Operations Ofticer, US Army Trial Defense Service, Falls Church, VA. 1981 -84. 

Legal AdvisorlLegal Instructor, USAJFK Center for Special Warfare. FBNC. 198495. 

Legal Advisor, Joint Special Operations Command. FBNC, 198588. 

Senior Military Judge, Mannheim, FRG, 1988-1991. 

Director of Legal Operations, JSOC, FBNC, Jan 91 - Apr 91. 

Staff Judge Advocate, 22d SUPCOMIARCENT Fomrd, Dhahran, KSA, May 91 - May 92. 

Chief Circuit Judge, 2d Judicial Circuit FBNC, 1992 - 1996. 

Chief Circuit Judge, 5th Judicial Circul. Mannheim, FRG, 1996 - 1999. 

Entered on the retired rolls on 1 July 1999. 

Recalled to active duty on 14 July 2004. 

AWARDS: Combat Infantryman's Badge, Special Forces Tab, Ranger Tab. Master Parachutist Badge. 
DSM, LOM x 3, BSM x 5. MSM x 2, JSCM x 2, ARCOM x 2. AAM, JMUA x 2. NDSM. VSM. SWABS, 
HSM, RVNGCUC, RVNCAMU, KUKULISM 
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Volr Dire Questlon Prepared by Presiding Offlcer, COL Peter E. Brownback 
(Taken from the Draft Trial Gulde.) 

1. I do not know any accused whose case has been referred to the Commission. 

2. I do not know any person named in any of the charges. 

3. Of the names of witness I have seen so far, I do not recognize any of their names. 

4. I do not have any prior knowledge of the facts or events in this case that will make me unable 
to serve impartially. 

5. I do not know, and have no command relationship with, any other member. 

6 .I believe that I can vote fairly and impartially notwithstanding a difference in rank with other 
member. I will not use my rank to influence any other member. 

7. I have not had any dealings with any of the parties to the trial, to include counsel for both 
sides, that might affect my performance of duty as a Commission member in any way. 

8. I have not had any prior experience, either personal or related to my military duties, that I 
believe that would interfere with my ability to fairly and justly decide this case. 

9. No family member, relative, or close friend that I am aware of was the victim of the events of 
9-1 1, and has not been the victim of any alleged tenwrist act. I have been told that a former 
Judge Advocate General's Corps officer was on one of the planes which hit the World Trade 
Center. This officer was assigned to Fort Bragg at some time during the period 1984 to 1988, 
while I was assigned there. I do not recall the last time I saw the officer, nor do I recall hi 

10. I have seen and heard general media reporting about the events of 9-1 1, a1 Qaida, Usama Bin 
Laden, and termrim on broadcast TV and the various newspapem. Nothing I have seen or read 
will have any effect on my ability to perform the duties as a Commission member fairly and 
impartially. 

1 1. I promise as a Commission Member that I will keep an open mind regarding the verdict until 
all the evidence is in. 

12. I know and respect that the accused is presumed innocent and this presumption remains 
unless his guilt is established beyond a reasonable doubt. I know and respect that the burden to 
establish the guilt of the accused is on the prosecution. I agree to be guided by and follow these 
principles in deciding this case. 

13. I have nothing of either a personal or professional nature that would cause me to be unable to 
give my fbll attention to these proceedings throughout the trial. 
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14.1 am not aware of any matter that might raise a question concerning my participation in this 
trial as a Commission member. 

Peter E. Brownback It1 
Colonel, USA 
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Presiding Offlcer Voir Dire Addendum - Relatlonship with Other Personnel 

a. Mr. Haynes: I believe that I once met the General Counsel at the Anny's Judge 
Advocate General's School in 1996 or 1997 as part of an organized run. We exchanged 
perhaps ten minutes worth of casual chit-chat during the run. Other than that, I have 
had no contact with Mr. Haynes. 

b. Mr. Altenburg: 

1. I first met (then) CPT Altenburg in the period 1977-78, while he was assigned 
to Fort Bragg. My only specific recollection of talking to him was when we discussed 
utilization of courtrooms to try cases. 

2. To the best of my knowledge and belief, I did not see or talk to Mr. Altenburg 
again until sometime in the spring of 1989 at the Judge Advocate Ball in Heidelberg. 
Later, in November-December 1990, (then) LTC Altenburg obtained Desert Camouflage 
Uniforms for COL Wayne lskra and me so that we would be properly ouffitted for trials in 
Saudi Arabia. 

3. During the period 1992 to 1995, (then) COL Altenburg was the Staff Judge 
Advocate, XVlll Airborne Corps and Fort Bragg while I was the Chief Circuit Judge, 2"d 

three times in the three years we served at Fort Bragg. I attended several social 
functions at his quarterson post. Though he was a convening authority and 1 was a trial 
judge, we were both disciplined enough to not discuss cases. I am sure there were 
times when he was not pleased with my rulings. 

4. From summer 1995 to summer 1996 when Mr. Altenburg was in Washington 
and I at Fort Bragg, he and I probably talked on the telephone three or four times. I 
believe that he stayed at my house one night durir~g a TDY to Fort Bragg (but I am not 
certain.). 

5. During the period June 1996 to May 1999, 1 was stationed at Mannhein, 
Germany and Mr. Altenburg was in Washington. Other than the World-Wide JAG 
Conferences in October of 1996, 1997, and 1998, 1 did not see nor talk to MG Altenburg 
except once - in May of 1997,l attended a farewell dinner hosted by MG Altenburg for 
COL John Smith. In May 1999, MG Altenburg presided over my retirement ceremony at 
The Judge Advocate General's School and was a primary speaker at a "roast" in my 
honor that evening. 
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6. Since my retirement from the Army on 1 July 1999, Mr. Altenburg has never 
been to our house and we have never been to his. From the time of my retirement until 
the week of 12 July 2004,l have had the occasion to speak to him on the phone about 
five to ten times. I had two meetings or personal contacts with him during that period. 
First, in July or August 2001 when I was a primary speaker at a "roastn in MG 
Altenburg's honor at Fort Belvoir upon the occasion of his retirement. Second, in 
November (I believe.) 2002, 1 attended his son's wedding in Orlando, Florida. 

7. 1 sent him an email in December 2003 when he was appointed as the 
Appointiog Authority to congratulate him. I also sent him an email in the spring of 2004 
when I heard that he had named a Presiding Officer. Sometime in the spring of 2004, 1 
called his house to speak to his wife. After we talked, she handed the phone to Mr. 
Altenburg. He explained that setting up the office and office procedures was tough. I 
suggested that he hire a former JA Warrant Officer whom we both knew. 

8. To the best of my memory, Mr. Altenburg and I have never discussed anything 
about the Commissions or how they should function. Without doubt, we have never 
discussed any case specifically or any of the cases in general. I am certain that since 
being appointed a Presiding Officer we have had no discussions about my duties or the 
Commission Trials. 

c. BG Hemingway: I had never met, talked to, or otherwise communicated with BG 
Hemingway until I reported on 14 July 2004. 

d. Members: I have never met or talked to any of the other members of the 
commission. I have emailed instructions to all of them and received emall receipts from 
all of them. A copy of what I sent to the members was provided to all counsel. 
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Memorandum for All Counsel 18 August 2004 

Subject: Questionnaire #2 - Presiding Officer Voir Dire 

1. I have received questions from counsel in Al Bahlul, Hamden, and Hicks. Many of 
the questions are the same or so nearly the same as to make no difference. l am 
answering these questions by this memorandum. 

2. 1 refer all munsel to MCO #I, para 6B(1) and (2) - the commission is to provide a full 
and fair trial, impartially and expeditiously. Further, MCI # 8, para 3A(2), states that 
questioning of the members, to include the Presiding Officer, shall be narrowly focused 
on issues pertaining to whether good cause may exist for removal of any member. 

3. Professional Background - 
a. I have served in dose ground combat only in Vietnam - where I was a rifle 

platoon leader and an armored cavalry platoon leader. I do not remember having any 
occasion to deal with enemy prisoners - either by capturing them or being involved in 
trying them or questioning them. However, I did work with former Viet Cong who had 
come over to the ARVN. 

b. During my time as an infantry officer and a judge advocate, I attended many 
courses - some of which focused on the law of war and international law. I do not recall 
the where/whenls for these courses. I taught various aspects of international law and 
law of war at the JFK Special Warfare Center for a year. To the best of my knowledge, I 
have not attended any courses focusing on LOAC or IL since 1984185. However, during 
various presentations at general courses, I may have had some exposure to these 
subjects. 

c. I have not received any specialized training, formal or informal, on Al Qaeda, 
the Taliban, Islamic Fundamentalism. or detainee operations. I have had the occasion 
to read newspaper and news magazine accounts of various aspects of the topics 
above. I also have read some artides published in the Army War College journal and 
the Military Law Review. Additionally, I have read numerous articles on various topics 
while surfing the web. 

d. I am generally aware of the conduct of operations in Afghanistan and Iraq. I 
am interested in such operations. I have had occasion to look at the DOD website on 
Military Commissions. I have not seen any of the data or articles on detainee 
operations. 

e. I have not written for publication or spoken publicly about any of the topics in 
paragraph 3c above. 

f. I am and have been an associate member of the Virginia State Bar since 
1977. 1 have never practiced law in the civilian sector. 
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4. Personal Background: 

a. I was raised as a Christian. I do not attend church regularly. I have no 
antipathy towards Islam, or any of the other major religions. My knowledge of Islam is 
based primarily upon my readings and my dealings with Saudis, Kuwaitis, and others 
during my tour in Saudi Arabia in 1991-92. 1 am not an expert in the area of Islam, 
although I have some knowledge. I do own a Qur-An, but I do not profess to be a 
student of the Qur-An. 

b. 1 entered onto the retired rolls on 1 July 1999. 1 intended to be retired. 
However, I soon discovered that I was slightly bored. Consequently, at the urging of my 
wife, I took several part-time jobs. These included being an enumerator for the 2000 
Census, a safety person for beach renewal operations, an instructor for an SAT prep 
course, and an instructor at a local college. I enjoyed all of the jobs and I regretted 
having to quit two of them upon my recall to active duty. 

c. My hearing is within deployment standards. I do not like to have people 
mumble - I prefer that they speak with a command voice. 'There is no impairment. 

d. Caveat - see 48, below. I belong to several military professional 
organizations and to various social organizations. None of them is political in nature. I 
do not attend meetings. 

e. I do belong to a local community organization which supports various 
propositions involving local city management and zoning. It is political only in the sense 
that it wants voters to vote in accordance with its recommendations - most of which are 
simply anti-over-development. I have attended at least three of its meetings when the 
topic was one of interest to me. 

f. I am registered to vote. My Voter Registration Card shows NPA in the Party 
block. I have not campaigned for anyone. 

5. Effect of 911 1 and other events: 

a. See Questionnaire #l for the only person I knew who was killed on 911 1. 

b. I knew and know many people in the Pentagon. I did not have any personal 
friends who were killed or injured there; however, I did have friends who were in the 
building when the plane hit. 

c. I have many friends and others who have been stationed in Afghanistan and 
Iraq. I am aware of the impact of war upon soldiers and their families. 

d. 'There was no specific impact of 911 1 and related events upon me or my 
family. 
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6. Mr. Hodges: 

a. I first became aware of Keith Hodges in 1980-81. 1 was the Senior Defense 
Counsel at Fort Meade, MD. The post stockade served many posts along the east 
coast. One of those posts was Fort Eustis, VA, where CPT Hodges was a prosecutor. 
He was the lead prosecutor on a murder case - I became involved in the case through 
my dealings with the DC at Eustis. 

b. I next saw LTC Hodges when he was the Regional Defense Counsel in 
Stuttgart, Germany and I was one of the military judges at Mannheim. We had 
numerous professional contacts and we may have been at two or three social functions 
together. 

c. In 1992, 1 became the Chief Circuit Judge, 2d Judicial Circuit, Fort Bragg, NC. 
One of the Circuit Judges who worked for me was LTC (later COL) Hodges. We 
worked dosely together - via telephone and electronic bulletin board (precursor to 
email) - until his departure for Fort Hood in 1995. During this period, 1 only saw him at 
judicial training functions and on one occasion when I promoted him to Colonel. 

d. From 1995 to 1996, COL Hodges and I talked and exchanged emails routinely 
on various matters. We worked on the Benchbook together and we helped each other 
with various case-related problems. I saw COL Hodges once, during a judicial trainirlg 
function. 

e. From 1996 until my retirement in 1999, COL Hodges and I continued to 
exchange ideas, suggestions, instructions, and the like by email. I saw him three times 
at judicial training functions. 

f. Upon my retirement in 1999, COL Hodges and I had few occasions to 
exchange email or telephone calls while he wasat Fort Hood. However, after he retired 
in 2000, he visited us on several occasions while oin to see 

(-1 On one occasion, he *ant deep sea fishing 
together. When M x d g e s  would come across a criminal law case which he thought 
would interest me, he would forward it to me. 

g. During the period after the announcement of the Military Commissions in 
2001, Mr. Hodges and I discussed the commissions on at least one occasion. He knew 
that I had put my name in for consideration. On 29 June 2004, 1 received an email from 
-t OMC. In it he stated that the Appointing Authority was considering hirirlg a 
Legal Advisor to the Presiding Officer and asked if I had any recommendations. I 
immediately gave him Mr. Hodges' name, because: 

1 ) I was personally familiar with Mr. Hodges' work and work ethic. 
2) 1 was personally familiar with Mr. Hodges' knowledge of criminal law 

and procedure. 
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3) 1 was personally familiar with Mr. Hodges' ability to write, edit, and 
publish procedural matters. 

4) 1 was aware of Mr. Hodges' performance as a military judge, both the 
highs and the lows. 

s k e d  me for Mr. Hodges' contact information and I gave it to him. 
Subsequently, the Appointing Authority, UP MCO #I, executed a detailing agreement 
with the Federal Law Enforcement Training Center - whereby Mr. Hodges would be 
detailed to OMC for a year. While Mr. Hodges is paid by DHS, his employer is OMC. 
During the period of the detail, Mr. Hodges' primary focus is OMC. Mr. Hodges has 
distributed a copy of the detailing agreement to all counsel. 

h. O n c e n d  Mr. Hodges talked, I talked to Mr. Hodges and pointed out 
some of the problem areas in working with the commissions. He eventually decided to 
accept the detail. 

i. Since 15 July 2004, Mr. Hodges has been part of the procedural preparation 
for the proceedings before the commissions. He has written procedures, written emails, 
written memoranda, and prepared various drafts. All of this has been done under my 
supervision. Mr. Hodges has also prepared memoranda and drafts which he forwarded 
to the Appointing Authority concerning procedural aspects of the commissions. He did 
this with my knowledge and consent, but acting for the Appointing Authority. To my 
knowledge, Mr. Hodges has had many communications with OMC personnel - most by 
email. I am not aware of any communications between Mr. Hodges and any members 
of OGC. All of Mr. Hodges' communications with OMC persor~nel were in the area of 
procedural and logistic preparation for commission proceedings. 1 believe that it is 
entirely appropriate for Mr. Hodges to discuss and make recommendations for 
procedural changes or structure so that the commission process may function efficiently 
and expeditiously. 

j. Mr. Hodges and I have never discussed the substance of any of the cases 
currently referred to the commission for trial. We have never discussed MCI #2. All of 
our discussions, efforts, and work have been focused on the procedural requirements to 
get cases before the commission. 

k. I have never had an ex parte discussion with Mr. Hodges concerning any of 
the cases referred to the commission. 

7. Selection as Presiding Officer: 

a. Sometime in the spring of 2002, 1 was told by someone that the Presiding 
Officers of the Military Commissions could be retired officers who were recalled to active 
duty. I discussed this with COL Denise Vowell, Chief Trial Judge. 

b. In January 2003, 1 got a call from OCTJ, informing that if I wanted to put my 
name in for PO, I had to send in a statement. I did and I did. 
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c. In December 2003, 1 read that MG (Ret.) Altenburg had been named the 
Appointing Authority. In January I received a call from OCTJ wanting to know if I, 
amorlg others, was still interested. I was. 

d. On 24 or 25 June 2004,l got a call from LTC Hall at OMC. He wanted to 
know if 1 was still interested. I was. He told me that an announcement would be made 
quickly. On 28 June I got four phone messages that some PA0 wanted to read me a 
press release so that I could okay it. I never found the PAO. On 29 June 2004, the 
announcement was made. 

e. MG (Ret.) Altenburg knew that I was interested in being on one of the 
commissions. 

e. That is all I know about the selection process. 

8. Military Commissions: 

a. The Presiding OTficer has specifically designated roles and duties under MCO 
#1 and the MCl's. Those roles and duties are different, in many ways, from those of the 
other members of the commission. In some areas, MCO #1 and the MCl's give the 
Presiding Officer the authority to act for the commission without the formal assembly of 
the full commission. UP the President's Military Orde, the Presiding Officer can be 
overruled by a majority of the commission in certain areas. For a full explanation of the 
Presiding Officet's powers, see MCO #l and the MCl's. As the only member of the 
commission who is a judge advocate, I will tell the commission what I believe the law to 
be. However, the President's Military Order states that the commission will decide all 
questions of law and fact. As with all matters of law, I invite counsel to provide motions 
and briefs so that I may become better informed - I note that there have been no 
motions or notice of motions to date on any legal topics. 

b. Addressing a specific question, I did in fact state: "Perha~s a better wav of lookinn at 
the matter is to sav that I have authority to order those thinas which I order done." I then went 
on to say that this was based on my interpretation of the law and that my interpretation would be 
the one that counted "until s u e o r  comDetent authority (The President, The Secretarv of 
Defense, The General Counsel of the Dmartment of Defense, The A~minting. Authorit14 issues 
directives stating that what I am doin is incorrect." Based on a directive ,from the Appointing 
Authority, I did not and will not hold commission sessions without the full commission. This 
directive did change my opinion concerning my ability to hold sessions without the full 
commission. 

c. Based on my interpretation of the MCO and MClls, the standard for whether 
or not a member should sit is whether there is good cause to believe that the member 
can not be fair and impartial and provide a full and fair trial. The determination as to 
whether there is good cause to relieve a member is made by the Appointing Authority. 
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If I believe that there is good cause to relieve me or any other member, I am required to 
forward that information to the Appointing Authority for his decision. 

d. I have had the occasion to review various material about military 
commissions. The commentary on commissions and the legality thereof is about what 
one would expect - a lot pro, a lot con. The commentary ranges from the legality of the 
commissions to the structure of the commissions to the law governing the establishment 
and operation of the commissions. Until these areas have been thoroughly briefed by 
counsel, I reserve my opinion. 

e. Any service member has the right and duty to disobey an unlawful order or 
general order or regulation However, the standard under Article 92 is quite high. 
Obviously, if the order or regulation is patently illegal, the source of the order or 
regulation does not mitigate the illegality. 

f. Counsel are encouraged to provide briefs on the issue of "declaring an order 
or regulationn unlawful by the Presidirlg Officer of a commission. I am not prepared to 
address the issue at this time. 

9. Personal Knowledge of Cases: 

a. I have read the charge sheets in all four cases which are presently referred to 
the commission for trial. That is all that I have read or know about any of the cases. I 
have not seen the Presidential Determinations in the cases. I have not discussed the 
facts of the cases with anyone - either in my personal or professional capacity. Until 1 
received the charge sheets, I had never heard the names of any of the defendants. 

b. If the Prosecution proves all of the elements of an offense beyond a 
reasonable doubt, then a vote for a guilty finding would be appropriate. If not, then a 
vote for a not guilty finding would be appropriate. 

c. As to the responsibility for the acts of 911 1 and others, the only knowledge I 
have of the acts and the perpetrators is open news media. If one were to believe what 
one reads, then it would appear that members of Al Qaeda were responsible for the 
attacks. I have no opinion as to the actions of specific individuals. 

10. General: 

a. My participation as a member and Presiding Officer in this commission will 
have an impact on my personal life. It will have no impact on my professional life - I do 
not have a professional life. Once these proceedings are finished, I will retire again. 

b. Media interest in the case will not have an impact on how I perform my duties. 

c. Other than memoranda and emails from OMC - on which counsel were cc'd, I 
have received no instructions, hints, suggestions, or any other form of communication 
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from anyone in any governmental position (to include OMC and OGC) concerning what 
I should do as a Presiding Officer in these proceedings. Based on my personal and 
professional knowledge of Mr. Altenburg, my belief is that he wants to have these cases 
tried fully and fairly. I have n d  discussed my role as Presiding Officer with Mr. 
Altenburg at all. 

d. I am not aware of any matter which might cause a reasonable person to 
believe that I could not act in a fair and impartial manner in these proceedings. 

Peter E. Brownback Ill 
COL, JA 
Presiding Officer 
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September 22,2005 

1. I, am M. Harvey, Chief Clerk of Military Commissions and the custodian 
of the authenticated transcript in United States v. Salim Ahmed Hamdan, No. 
040004. 

2. I certify that R. 9-26 and R 133-135 (a total of 21 pages of transcript) 
(attached) are an accurate copy of the authenticated transcript in said case 
from the session held on Guantanamo Bay, Cuba on August 24,2004. 

3. There was no voir dire of the Residing Oficer at the subsequent hearing 
on November 8,2004. 

M. Harvey 
Chief Clerk 

of Military Commissions 
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P (CDR : Prosecution does not.  

DC (LCDR Swi f t ) :  One moment, s ir .  We waive reading of the  
charges, s i r .  

PO : The reading of t h e  charges may be omitted. 

Okay. Members of t he  commission and a l t e r n a t e  member, 
t h e  appointing au thor i ty  who d e t a i l e d  you t o  t h i s  
commission has  the  a b i l i t y  t o  remove you from se rv i ce  on 
t h i s  commission f o r  good cause. Is any member, or 
a l t e r n a t e ,  aware of any matter  t h a t  you f e e l  might 
a f f e c t  your impa r t i a l i t y ,  o r  a b i l i t y  t o  sit as a 
commission member, which you have not i d e n t i f i e d  
previously  i n  t h e  quest ionnaire  you f i l l e d  out?  Before 
you answer p lease  keep i n  mind t h a t  any statement you 
might make should be i n  general  terms. 

CM (Col : No, sir.  

CM (Col : NO, sir. 

CM (Col : No, sir. 

CM (LtCol : NO, sir. 

PO : Apparently not .  Okay. 

I have previously  f i l l e d  out a commission member 
quest ionnaire .  I previously provided counsel f o r  both 
s i d e s  a summarized biography, a l i s t  of mat te rs  t h a t  one 
would o r d i n a r i l y  expect counsel t o  ask during a vo i r  
d i r e  process, and a document concerning my knowledge of 
t he  appointing au tho r i t y  and o ther  persons. I a l s o  
provided a l l  counsel with answers t o  o t h e r  quest ions  
suggested by defense counsel. These documents w i l l  now 
be marked a s  t h e  next RE i n  order .  The documents a r e  
t r u e  t o  t h e  bes t  of my knowledge and b e l i e f .  That 
document w i l l  be RE 8 .  

Does e i t h e r  side wish t o  v o i r  d i r e  m e  ou ts ide  t h e  
presence of o ther  members? 

P (CDR : NO, s i r ,  

DC (LCDR Swif t )  : Y e s ,  sir. 
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PO : The o t h e r  members w i l l  retire t o  t h e  d e l i b e r a t i o n  room. 

The panel members exited the hearing r o o m .  

PO : Please  be s e a t e d .  Let t h e  record  r e f l e c t  t h e  o t h e r  
members have l e f t  t h e  d e l i b e r a t i o n  room. 

I i n t e n d  to  keep a copy of RE 8 wi th  me dur ing  v o i r  d i r e  
s o  counsel  may d i r e c t  m e  t o  a s p e c i f i c  ques t ion .  
Objec t ion?  

P (CD-. No, sir.  

DC (LCDR Swi f t )  : No, sir. 

PO : Prosecution,  v o i r  d i r e ?  

P (CDR : S i r ,  I b e l i e v e  Commander Swif t  reques ted  t o  
ques t ion  you, s o  -- 

PO : No, he reques ted  v o i r  dire o u t s i d e  t h e  presence of  o t h e r  
members . 

P (CDR : Aye, sir. 

PO : They a r e  gone. 

Do you want t o  v o i r  d i r e  me? 

P (CDR : Not a t  t h i s  time, sir. 

PO: Commander Swift?  

DC (LCDR S w i f t ) :  We d o n ' t  have a podium, sir. Permission t o  move 
t o  t h e  c o u r t  t a b l e .  

PO: ( I n d i c a t i n g )  

DC (LCDR S w i f t ) :  S i r ,  I would l i k e  t o  s t a r t  by c l a r i f y i n g  your 
membership i n  t h e  V i r g i n i a  b a r .  You i n d i c a t e d  t h a t  you 
had been admitted t o  p r a c t i c e  i n  the v i r q i n i a  bat, I 
b e l i e v e  s i n c e  t h e  1970s; i s  t h a t  c o r r e c t ?  

PO : Yes. 

P (CDR : What? I d i d n ' t  understand.  

DC (LCDR S w i f t ) :  I w i l l  r e s t a t e  t h e  ques t ion .  I would like 
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you -- what -- as  a member of t h e  V i r g i n i a  b a r  what i s  
your c u r r e n t  p o s i t i o n  i n  t h e  ba r?  

PO : I am an a s s o c i a t e  member of t h e  V i r g i n i a  ba r .  

DC (LCDR S w i f t ) :  What does a s s o c i a t e  member mean? 

PO: You would have t o  a sk  t h e  V i r g i n i a  b a r .  I have never 
p r a c t i c e d  law i n  t h e  c i v i l i a n  s e c t o r .  

DC (LCDR S w i f t ) :  A r e  you e l i g i b l e  t o  p r a c t i c e  law i n  V i r g i n i a  
c u r r e n t l y ?  

PO : I am an a s s o c i a t e  member of  t h e  V i r g i n i a  b a r .  I am 
e l i g i b l e  t o  p r a c t i c e  i n  Vi rg in ia  i f  I change my s t a t u s  
t o  a c t i v e  member. 

DC (LCDR Swi f t )  : What would be r e q u i r e d  t o  do t h a t ?  

PO : I would have t o  t a k e  some -- a CLE. 

DC (LCDR S w i f t ) :  So a t  t h i s  t i m e  you a r e  not  e l i g i b l e  t o  p r a c t i c e  
t h e r e ?  

PO : A t  t h i s  time I am not  an a c t i v e  member o f  t h e  Virginia.  
b a r .  

DC (LCDR S w i f t ) :  A r e  you a member  i n  good s t a n d i n g  -- 
PO : Go on. 

DC (LCDR S w i f t ) :  A r e  you a member i n  good s t a n d i n g  of any o t h e r  
U.S. c o u r t .  

PO : W e  have go t  a problem, Commander Swi f t .  The audience 
cannot  hea r  you. We a r e  going t o  have t o  do something. 
I d o n ' t  know i f  you could  remove t h e  microphone. I 
d o n ' t  know i f  you can move t h e  microphone. 

DC (LCDR S w i f t ) :  I w i l l  s t a y  back he re ,  s ir .  

M J  : I am on ly  a member of t h e  V i r g i n i a  ba r .  T h a t ' s  t h e  on ly  
b a r  I am a member o f .  

DC ILCDR S w i f t ) :  S i r ,  would you b e  e l i g i b l e  t o  s e r v e  as a 
c i v i l i a n  defense  counsel  f o r  t h i s  commission 
proceedings?  
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PO : I don't know. I haven't examined that. 

DC (LCDR Swift): It requires you to be in good standing and a 
member of a court. 

PO : I don't' know. I haven't examined that. That quest,ion has 
been addressed in a CAAF case I believe. 

DC (LCDR Swift): I am aware of the CAAF case, sir. 

Okay. Go on. 

DC (LCDR Swift): You indicated that you volunteered? 

PO : Yes, I did. 

DC (LCDR Swift): Why? 

PO : I retired in 1999 and I had no desire to do anything 
particularly. I had ten years of experience as a 
military judge, and I thought I was good at it. As a 
matter of fact, I still think I was good at it; and 
knowing the stresses and strains brought upon our 
military by the current operational environment and 
recognizing that retired people could serve, I 
volunteered. 

DC (LCDR Swift): You in that question indicated you had been in a 
former military judge. Did you view when you were 
volunteering that you were volunteering to be a judge 
here? 

PO : No. I viewed that I was volunteering to be a presiding 
off ices . 

DC (LCDR Swift): What did you think the presiding officer would 
do? 

PO : At the time that I initially volunteered, the only 
document that had been written was MCO Number 1 -- 
excuse me, as well as the president's military order. I 
went to a dictionary and looked up presiding, and I 
thought that a presiding officer would preside. If you 
are asking me if I was aware of all of the differences 
between a military judge and a presiding officer, I 
couldn't say that I was. However, I knew that I was not 
volunteering to be a military judge. 
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DC (LCDR S w i f t ) :  You mentioned t h a t  t h e  m i l i t a r y  o r d e r  and t h e  
P r e s i d e n t i a l ' s  o r d e r  had b e e n ' w r i t t e n  a t  t h e  t i m e  t h a t  
you vo lun tee red .  Did you read  both  of  t h o s e  documents 
b e f o r e  you volunteered?  

PO: I scanned them. 

DC (LCDR S w i f t ) :  A f t e r  scanning them, d i d  you b e l i e v e  t h a t  t h e  
p rocess  was lawful?  

PO : I choose not  answer t h a t  ques t ion  a t  t h i s  t i m e .  Thank 
you. 

DC (LCDR S w i f t ) :  Understand t h a t  you won't  answer t h e  ques t ion .  
You have an open mind now t o  t h e  q u e s t i o n  of  t h e  
l awfu lness  o f  t h e  p rocess?  

PO: T h a t ' s  a  good ques t ion .  Yes, I b e l i e v e  t h a t  t h e  
lawfulness  of e s t a b l i s h i n g  t h e  commission p rocess  by t h e  
P r e s i d e n t ,  t h e  lawfulness ,  t h e  d e l e g a t i o n  t o  t h e  
S e c r e t a r y  and t o  t h e  g e n e r a l  counsel  a r e  a l l  m a t t e r s  
which may b e  addressed by motion. And, I b e l i e v e  t h a t  
it is t h e  d u t y  of  counsel  t o  educa te  a l l  members of  t h e  
commission on t h e  law. 

DC (LCDR S w i f t ) :  A s  p a r t  of  your assignment o r  a s  p a r t  of  being 
ass igned  a s  p r e s i d i n g  o f f i c e r ,  you have been d e t a i l e d  an  
a s s i s t a n t  t o  t h e  p r e s i d i n g  o f f i c e r ?  

Yes. 

DC (LCDR S w i f t ) :  Can you d e s c r i b e  how t h a t  happened? 

PO : I b e l i e v e  I p u t  t h e & a t e s  i n  my q u e s t i o n n a i r e ,  b u t  
b a s i c a l l  on t h e  29 of  June, I b e l i e v e ,  Lieutenant  
Colonel  who wor ts  i n  t h e  o f f i c e  of t h e  m i l i t a r y  
commissions, e-mailed m e  and s a i d  words t o  t h e  e f f e c t  of  
w e  a r e  looking f o r  someone t o  be an a s s i s t a n t  t o  t h e  
p r e s i d i n g  o f f i c e r .  Do you have any sugges t ions?  
Immediately and without  g iv ing  t h e  person i n  ques t ion  a 
chance t o  comment I s a i d ,  yes, Kei th  Hodges. And I 
po in ted  o u t  t h a t  I was aware of Kei th  and h i s  good s i d e s  
and h i s  bad s i d e s .  A f t e r  t h a t ,  Colonel  H a l l  e-mailed m e  
back f o r  h i s  e-mail a d d r e s s  and t h e y  t a l k e d .  

DC (LCDR S w i f t ) :  Was he  appointed  a s  your a s s i s t a n t ?  

PO : There was a d e t a i l i n g  agreement. There is a d e t a i l i n g  
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agreement between M r .  Hodges and -- no, between t h e  
FLETC p a r t  of t h e  Department of Homeland S e c u r i t y  which 
is where M r .  Hodges is an  i n s t r u c t o r  on t h e  law and DoD, 
O f f i c e  o f  General Counsel. So i f  t h a t ' s  appointed ,  
t h a t ' s  a  d e t a i l i n g  -- he is  on d e t a i l  f o r  a year .  

DC (LCDR S w i f t ) :  Can you e x p l a i n  what h i s  d u t i e s  a r e ?  

P ( C D R  S i r ,  a t  t h i s  t i m e  I am going t o  o b j e c t .  What we 
a r e  t r y i n g  t o  determine i s  whether you a r e  q u a l i f i e d  t o  
p r e s i d e  over  t h i s  proceeding.  M r .  Hodges i s  n o t  a  
v o t i n g  member and w e  f e e l  t h i s  l i n e  of ques t ion ing  is 
unwarranted. 

PO : Thank you. Go on. J u s t  t e l l  m e ,  a s k  m e  your ques t ion .  

DC (LCDR S w i f t ) :  I w i l l  g e t  qu ick ly  t o  it,  sir. 

That i s  f i n e .  

DC (LCDR S w i f t ) :  You superv i se  M r .  Hodges; i s  t h a t  c o r r e c t ?  

PO : Yes. 

DC (LCDR S w i f t ) :  M r .  Hodges has  had c o n t a c t  wi th  t h e  appo in t ing  
a u t h o r i t y ;  is t h a t  c o r r e c t ?  

PO : Yes. 

DC (LCDR S w i f t ) :  D i d  he do s o  a t  your d i r e c t i o n ?  

PO : H e  has done many -- he has  had many c o n t a c t s  wi th  t h e  
appo in t ing  a u t h o r i t y  a t  my d i r e c t i o n .  H e  h a s  had many 
c o n t a c t s  wi th  t h e  appoint ing  a u t h o r i t y  a t  my consent .  
H e  has  had many c o n t a c t s  with t h e  appo in t ing  a u t h o r i t y  
t h a t  I d i d n ' t  h e a r  about u n t i l  a f t e r  he  t a l k e d  t o  him. 
H i s  d u t i e s  a r e  d iv ided  i n t o  va r ious  r a  For 
i n s t a n c e ,  h e  has been h e r e  s i n c e  t h e  Sfaezf August 
a r rang ing  t o  g e t  t h i n g s  done. When t h e  CCTV broke down 
t h i s  morning, he was t h e  one who ar ranged t o  g e t  it 
f i x e d .  When your i n t e r p r e t e r  c o u l d n ' t  g e t  a  head set, 
he  was t h e  one t o  whom you came t o  g e t  a  head set .  
T h a t ' s  one set. H e  a l s o  is t h e  best person 1 h a v e ' e v e r  
known f o r  d r a f t i n g ,  w r i t i n g ,  coord ina t ing ,  and 
p u b l i s h i n g  procedures; and he works i n  t h a t  a rea .  H e  
a l s o  f u n c t i o n s  t o  work o u t  t h e  p rocedura l  a s p e c t s  of  t h e  
cases .  For i n s t a n c e ,  he has  provided t o  a l l  counsel  on 
t h i s  c a s e  a l i s t i n g  of a l l  t h e  motions and responses  and 
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whatever. Okay, those a r e  t h r ee  general  areas .  

DC (LCDR Swif t ) :  I want t o  address,  second, t h e  publishing and 
drawing of s c r i p t s ,  e t  ce t e r a .  

PO: Okay. Go on. 

DC (LCDR Swi f t ) :  Does he work exc lus ive ly  f o r  you i n  t h a t  
capac i ty  o r  has he worked exclusively  f o r  you i n  t h a t  
capaci ty?  

PO : On the  lgth of  August I believe,  I could be wrong, t h e  
appointing au tho r i t y  published a memorandum s t a t i n g  t h a t  
M r .  Hodges worked exclusively  f o r  me. e r e  you 
know -- j u s t  a second, w e  know from theSySEk he works 
f o r  me;  r i g h t ?  

DC (LCDR Swif t ) :  Yes, sir. 

PO : Okay. Before t h a t  he provided, and you have got copies of 
a l l  of t h i s ,  various suggestions t o  t h e  o f f i c e  of 
m i l i t a r y  conunissions on how t o  w r i t e  o r  c r e a t e  
procedural  changes and t h e  procedures f o r  t he se  
commissions. There. 

DC (LCDR Swif t ) :  Was t h a t  a f t e r  charges had been r e f e r r ed  against  
M r .  Hamdan? 

PO : Right. 

DC (LCDR Swif t )  : So he was wr i t ing  how t o  change the  procedures 
a f t e r  t h e  charges had been re fe r red?  

PO : Right. 

DC (LCDR Swi f t ) :  And you viewed t h a t  as appropria te?  

PO : Yeah, I d id .  

DC (LCDR Swif t ) :  I t  d i d n ' t  concern you t h a t  it would be ex pos 
f ac to  changes a f t e r  w e  had e s t ab l i shed  a commission and 
charges had been r e f e r r ed  t o  i t ?  

PO: I d i d n ' t  consider  t h a t  t h e  changes would come i n t o  e f f e c t  
i n  any time t o  a f f e c t  anyone. These were changes t o  t h e  
commission procedures as a whole, not changes 
neces sa r i l y  a f f e c t i n g  M r .  Hamdan and i f  you be l ieve  t h a t  
they would then I would have expected you t o  f i l e  some 
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motion say ing  t h a t  t h e s e  procedures c a n ' t  be  changed 
because t h e y  would a f f e c t  M r .  Hamdan adverse ly .  

DC (LCDR Swi f t )  : To d a t e ,  I don ' t  know t h a t  any have; b u t  I know 
communication has occurred .  

PO : Thank you. 

DC (LCDR S w i f t ) :  So I would respond t h a t  u n t i l  t h e y  a c t u a l l y  a r e  
changed t h e r e  is no e x  pos f a c t o  i s s u e .  

Thank you. I agree .  

DC (LCDR S w i f t ) :  What I am concerned about though is  t h a t  t h e r e  
i s  conversa t ions  about changing and applying them t o  e x  
pos f a c t o .  

PO: Okay, t h a t ' s  t h a t  concern. Go on. 

DC (LCDR Swi f t )  : Other t h a n  t h e  meetings t h a t  we pu t  on t h e  
r e c o r d  e a r l i e r ,  have you met wi th  m i l i t a r y  counsel  
r ega rd ing  t h o s e  proceedings i n  t h e  p a s t ?  

PO : I had t h a t  meeting with a l l  t h e  counsel  on o r  a t g u t ,  a l l  
t h e  counsel  who were i n  D.C. on o r  about  t h e  1 5  of 
J u l y .  And I had a meeting w i F 3  a l l  t h e  counsel  who 
showed up yes te rday  on t h e  23 of August. 

DC (LCDR Swi f t )  : During t h a t  meeting on 1 5  Ju ly ,  d i d  you express  
an opinion rega rd ing  speedy -- t h e  r i g h t  of any d e t a i n e e  
t o  a speedy t r i a l ?  

PO : N o ,  I d i d n ' t .  

DC (LCDR S w i f t )  : I wasnl t a t  t h e  meeting, bu t  I was t o l d  t h a t  you 
d i d .  I don ' t  -- 

PO: Thank you. 

DC (LCDR S w i f t ) :  D i d  you mention speedy t r i a l  a t  a l l ?  

PO : Speedy t r i a l  was mentioned. A r t i c l e  10  was mentioned, and 
t h e r e  was some g e n e r a l  conversa t ion .  I d i d n ' t  t a k e  
n o t e s  a t  t h e  meeting. I t  was a meeting t o  te l l  people 
who I was and asking t h e m ' t o  g e t  -- s t a r t  on motions and 
t h i n g s .  

DC (LCDR S w i f t ) :  But you d i d n ' t  expect  -- while  t h o s e  t h i n g s  were 
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mentioned, you d o n ' t  r e c a l l  express ing  an opinion 
y o u r s e l f ?  

PO : No. I d i d n ' t  have any motions o r  anything.  

DC (LCDR S w i f t ) :  Now, based on t h e  t r ia l  s c r i p t  t h a t  w e  have been 
provided,  you i n t e n d  t o  i n s t r u c t  t h e  members on t h e  law; 
is t h a t  c o r r e c t ?  

PO : Yes. 

DC (LCDR S w i f t ) :  How a r e  you going t o  avo id  having an  i n o r d i n a t e  
i n f l u e n c e  i n  r e s p e c t  t o  each of t h e i r  opinions  whi le  
doing t h a t ?  

PO: I d o n ' t  understand your ques t ion .  

DC (LCDR S w i f t ) :  Well, h i s t o r i c a l l y  and c e r t a i n l y  barrowing from 
t h e  judge ' s  bench book, i t  s a y s  t h a t  each member should 
have a n  equa l  weight i n  dec id ing  any op in ion .  Here t h e y  
a r e  dec id ing  both  f a c t  and law. How, a f t e r  you have 
i n s t r u c t e d  them, w i l l  they  have t h e  oppor tun i ty  t o  have 
a n  equa l  opinion as t o  what t h e  law is? 

PO : You r e f e r  t o  t h e  t r i a l  s c r i p t .  Did you r e a d  f a r t h e r  what 
I s a i d  t h e r e ?  

DC (LCDR S w i f t ) :  I d i d .  

PO : What did I say?  

DC (LCDR S w i f t ) :  I n  t h a t  p o r t i o n ,  you s a i d  t h a t  they were f r e e  t o  
d i s a g r e e  wi th  you. 

PO : And? 

DC (LCDR Swi f t )  : I a l s o  read -- 
PO : Come on. 

DC (LCDR S w i f t ) :  -- i n  t h e  t r i a l  s c r i p t  where you s a y  t o  them, "I 
am t h e  on ly  lawyer; and t h e r e f o r e ,  I w i l l  i n s t r u c t - y o u  
on t h e  law.'' Don't you agree  t h a t  t h a t  g i v e s  you 
p o s i t i o n a l  a u t h o r i t y ?  

PO : Commander Swif t ,  i f  you a r e  going t o  r ead  something let 's 
read  i t  a l l .  
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DC (LCDR S w i f t )  : Yes, s ir .  

PO : A s  I am t h e  o n l y  lawyer appointed  t o  t h e  commission. Now 
t h a t  is a f a c t ;  r i g h t ?  

DC (LCDR Swi f t )  : That i s  t r u e ,  sir. 

PO : I w i l l  i n s t r u c t  and a d v i s e  on t h e  law. However, t h e  
P res iden t  has  d i r e c t e d  t h a t  t h e  commission w i l l  dec ide  
a l l  q u e s t i o n s  of law and f a c t ,  s o  you a r e  no t  bound t o  
accept  t h e  law a s  g iven t o  you by m e .  So what have I 
t o l d  them, okay -- I am not going t o  a rgue  t h e  p o i n t .  
The p o i n t  i s  t h a t  they a r e  a l l  m i l i t a r y  o f f i c e r s .  They 
have a l l  sworn t o  do t h e i r  du ty  and I w i l l  a d v i s e  them 
on t h e  law a s  I have been requ i red  t o  do. And, I don ' t  
see how you can g e t  around' t h a t .  

DC (LCDR S w i f t ) :  My concern c o m e s  i n  t h e i r  a b i l i t y  a f t e r  being 
i n s t r u c t e d  t h a t  you a r e  a lawyer, and you know t h e  law, 
t h a t  you w i l l  have an unequal vo ice  i n  any 
d e l i b e r a t i o n s .  That i s  something t o  be avoided, looked 
a t  ranks,  looked a t  procedures,  t h a t ' s  not  happening, 
and how would w e  avoid t h a t  with t h e  c u r r e n t  i n s t r u c t i o n  
t h a t  w e  have? I t  s a y s  you a r e  f r e e  t o  d i sagree ,  bu t  I 
am a lawyer and I am probably r i g h t .  

PO : Whoa, whoa, i t  does not  s a y  t h a t .  But t h a t  -- okay, s o  
you o b j e c t  t o  t h e  i n s t r u c t i o n ?  

DC (LCDR S w i f t ) :  Yes, sir. I n  determining not on ly  on t h e  
i n s t r u c t i o n  a l s o  concerned is i n  your a b i l i t y  t o  sit a s  
t h e  s e n i o r  member o r  as t h e  p r e s i d i n g  o f f i c e r  t h a t  you 
w i l l  e n s u r e  t h a t  each member has  an  equa l  vo ice  i n  every  
d e c i s i o n .  

PO : I w i l l .  

DC (LCDR S w i f t ) :  L a s t l y ,  i n f l u e n c e  -- yes terday,  dur ing  t h e  
meeting -- dur ing o u r  meeting yes terday,  it was 
d i s c u s s e d  whether w e  would hold  up t h e s e  proceedings  
pending t h e  appointment of a s e c u r i t y  o f f i c e r .  Do you 
r e c a l l  t h a t ,  s i r ?  

PO: ' Y e s .  

DC (LCDR S w i f t ) :  During t h a t ,  you mentioned t h a t  holding i t  up 
would have an impact v i s -a -v i s  t h e  media. Do you agree  
wi th  t h a t ?  
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PO : I f  you say  I d i d .  I b e l i e v e  what you say,  b u t  go on. 

DC (LCDR S w i f t ) :  A t  l e a s t  by t h a t  s ta tement ,  it sounds l i k e  t h e  
media is  having an impact on how you are making 
d e c i s i o n s .  

PO : No. I t h i n k  what t h a t  s tatement meant was t h a t  having 
been t h e  poor person who had t o  o r c h e s t r a t e  g e t t i n g  
hundreds of people t o  va r ious  p l a c e s  a t  v a r i o u s  times, 
t h a t  I sympathize and t h a t  w e  would do what w e  could t o  
handle i t .  For ins tance ,  t h i s  morning with t h e  CCTV 
broke down, w e  delayed -- w e  have delayed t h e  s t a r t  of 
t h e s e  proceedings -- 

DC (LCDR Swi f t )  : We have a t r a n s l a t i o n  i s s u e ,  s i r .  When w e  
switched t r a n s l a t o r s ,  he  is no longer  understanding 
anything being s a i d .  

PO : Can w e  swi tch  t o  another  t r a n s l a t o r ?  The c o u r t  is  
address ing t h e  t a b l e  of t r a n s l a t o r s  -- t h e  commission is 
address ing  -- T am address ing t h e  t a b l e  of t r a n s l a t o r s .  
Can w e  swi tch  t o  another  t r a n s l a t o r ?  

The translators changed positions. 

PO : For ins tance ,  t h i s  morning when he  w e  had t h a t  CCTV break, 
w e  de layed t h e  proceeding f o r  30 minutes t o  s t a r t  s o  
t h a t  t h e  f e e d  t o  t h e  o f f - s i t e  viewing l o c a t i o n  could b e  
e s t a b l i s h e d .  I f  you mean am I concerned about what t h e  
media s a y s  o r  writes about me,  no. 

DC (LCDR S w i f t ) :  Understand, sir. T d o n ' t  have any f u r t h e r  
ques t ions .  

PO : Challenge? 

P (CDR : I have some a d d i t i o n a l  ques t ions ,  sir. 

PO : Go on. 

P ( C D R :  S i r ,  M i l i t a r y  Commission Order Number 1 s t a t e s  t h a t  
a  p r e s i d i n g  o f f i c e r  needs t o  be a m i l i t a r y  o f f i c e r  whose 
a judge advocate of any United S t a t e s  armed fo rce .  A s  
you s i t  h e r e  today, do  you meet t h a t  c r i t e r i a ,  s i r ?  

PO : Yes. 

P (CDR : S i r ,  you received some ques t ions  from Commander 
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Swif t  about  whether t h e  e s t ab l i shment  o f  commissions was 
l awfu l  and t h e  e x e c u t i v e  o rde r  was lawful .  A s  you sit 
h e r e  today,  have you made any p rede te rmina t ions  wi th  
r e s p e c t  t o  t h o s e  ques t ions?  

PO : A l l  o f  t h e  counsel  i n  t h e  courtroom a r e  f a m i l i a r  w i t h  t h e  
Uniform Code of M i l i t a r y  J u s t i c e .  I f  an  o r d e r  i s  
p a t e n t l y  i l l e g a l ,  t h a t  i s  one th ing .  However, i f  a n  
o r d e r  i s  ques t ionab le ,  which a p p a r e n t l y  some people  
t h i n k s  it is,  then an o f f i c e r  o r  any member of  t h e  
s e r v i c e  has  a du ty  t o  comply whi le  de termining whether 
o r  n o t  i t  i s  i l l e g a l .  

P (CDR : Now, sir t h e  n o t i c e  of motions f o r  t h e  defense  was 
due on t h e  lgth of  August. Have t h e y  f i l e d  any such 
n o t i c e  of motion cha l l eng ing  t h e  l e g a l i t y  of t h o s e  
o r d e r s ?  

PO : That -- p l e a s e  s i t  down, Commander Swi f t .  You look l i k e  
you are about t o  jump. Don't jump. Don't  worry about 
t h a t .  

P (CDR : S i r ,  w i l l  t h e  r o l e  of t h e  a s s i s t a n t  t o  t h e  
p r e s i d i n g  o f f i c e r  i n  any way impact your a b i l i t y  t o  
f a i r l y  dec ide  m a t t e r s  i n  t h i s  case?  

PO : I n  s o  far a s  he t a k e s  s o  much o f f  my b a c k ,  yes,  it w i l l  
because I d o n ' t  have t o  worry about  a l l  t h e  admin s t u f f  
t h a t  he has  been sucking up. But i n  terms of  h i s  
impacting my v o t e ,  my voice ,  no. 

P (CDR : Now you s a y  t h a t  t h e r e  have been s e v e r a l  c o n t a c t s  
between M r .  Hodges and, you used t h e  term, appo in t ing  
a u t h o r i t y .  

PO: I thought  I s a i d  OMC, b u t  maybe I d i d n '  t. I meant t h e  
circle around M r .  Altenburg? 

P ( C D R :  So t h a t  d o e s n ' t  n e c e s s a r i l y  mean he  i s  speaking 
wi th  M r .  Altenburg d i r e c t l y ,  b u t  cou ld  be speaking t o  
t h e  s t a f f  person of M r .  Altenburg? 

PO: Right .  

P (CDR : S i r ,  t h e  i s s u e  of speedy t r ia l  was brought  up and 
w e  have, i n  f a c t ,  have n o t i c e  of  motions provided 
concerning speedy t r i a l .  Is t h e r e  any th ing  a s  you s i t  
h e r e  r i g h t  now which w i l l  impact your a b i l i t y  t o  f a i r l y  
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dec ide  t h o s e  motions? 

PO : No. 

P  (CDR : As f a r  a s  your i n t e r a c t i o n  w i t h  t h e  o t h e r  members, 
do you cons ide r  them t o  have equa l  v o t e s  i n  t h i s  case?  

PO: Yes. 

P  (CDR : Do you c o n s i d e r  them t o  be  on e q u a l  foo t ing  wi th  
r e s p e c t  t o  v o t e s  a s  t o  what t h e  law i s ?  

PO : Yes. 

P (CDR : I f  they  need o r  r eques t  a s s i s t a n c e ,  not  being 
l e g a l l y  t r a i n e d  a s  you a r e ,  i n  t r y i n g  t o  de termine  what 
t h e  law is w i l l  you t a k e  s t e p s  t o  g e t  them t h a t  
a s s i s t a n c e ?  

PO : To g e t  them what? 

P  (CDR : Ass i s t ance  t o  h e l p  them unders tand t h e  law? 

PO: Yes. 

P  (CDR : S i r ,  a r e  you aware of  any a c t i o n s  or a r e  underway 
t o  h i r e  c o u r t  c l e r k s  t o  a s s i s t  t h e  o t h e r  commission 
members? 

PO : I rece ived  -- and I f o r g e t  when it was -- i n  t h e  l a s t  
month a  d r a f t ,  I b e l i e v e ,  o f  a  h i r i n g  o f  someone, a 
p o s i t i o n  nomination f o r  someone t o  work i n  t h e  o f f i c e  of  
t h e  p r e s i d i n g  o f f i c e r s .  Where t h a t  is I d o n ' t  know. 

P (CDR : S i r ,  i s  t h e  media i n  any way going t o  impact your 
a b i l i t y  t o  f a i r l y  dec ide  t h i s  case?  

PO : No. 

P  (CDR : I f  it is  a  ques t ion  t o  providing t h e  accused a  f a i r  
t r i a l  and accommodating t h e  media, where w i l l  t h a t  
d e c i s i o n  l i e ?  

PO : We have spen t  a l o t  o f  money to  g e t  s i x  people h e r e  t o  
look a t  M r .  Hamdan a c r o s s  t h i s  t a b l e .  W e  a r e  h e r e  s o  
t h a t  t h e s e  s i x  people can c a r r y  o u t  t o  P r e s i d e n t ' s  o r d e r  
to  p rov ide  a  f u l l  and f a i r  t r i a l  f o r  M r .  Hamdan. 
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P (CDR 0 : I have no f u r t h e r  ques t ions ,  sir. 

PO : Thank you. 

DC (LCDR S w i f t ) :  May I have a moment? 

Y e s .  

DC (LCDR S w i f t )  : S i r ,  i n  your answers t o  Commander you 
i n d i c a t e  t h a t  you t a k e  s t e p s  t o  a s s i s t  t h e  o t h e r  members 
unders tanding t h e  law. What s t e p s  would t h o s e  be? 

PO : Well, s i n c e  I d o n ' t  know -- I am no t  be ing s a r c a s t i c  -- I 
d o n ' t  know what t h e  s i t u a t i o n  would be. The f i r s t  s t e p  
is t h a t  counsel  w i l l  p rovide  motions on t h e  law and t h e  
second s t e p  is t h a t  counsel  w i l l  be al lowed t o  argue  
what t h e  law i s .  I f  t h e  commission members dec ide  t h a t  
they need any more i n s t r u c t i o n  on t h e  law, then I w i l l  
dec ide  t h a t  then.  I d o n ' t  know. I d o n ' t  know what t h e y  
a r e  going t o  need. I c a n ' t  t e l l  you what t h e  s t e p s  a r e  
r i g h t  now. 

Now, some -- you c a n ' t  p r e d i c t  something about  a 
s i t u a t i o n  t h a t  h a s n ' t  a r i s e n  ye t ,  Commander Swi f t .  I'm 
s o r r y .  I f  your concern is t h i s  -- and I don ' t  know why 
you have been walking around it -- si r ,  a r e  you going go 
back i n  t h e r e  and say,  okay, y ' a l l ,  I am a lawyer and 
you a r e  no t  and t h i s  is t h e  law and you g o t  t o  l i s t e n  t o  
m e .  Is t h a t  your concern b a s i c a l l y ?  

DC (LCDR S w i f t ) :  I do not  b e l i e v e  you would be, s i r .  I am more 
concerned, not  t h a t  you would i n t e n t i o n a l l y  do  such a 
t h i n g ,  I d o n ' t  t h i n k  you would. My concern is how a 
lawyer i s  i n e v i t a b l y  viewed by o t h e r  s t a f f  o f f i c e r s .  It 
is t h e  e q u i v a l e n t  of my wife, who is a p i l o t ,  and I 
s i t t i n g  i n  t h e  c o c k p i t  s e a t  and today we a r e  going t o  
f l y  an  a i r p l a n e  and I look over  and s h e  s a y s  p u t  t h e  
t h r o t t l e s  forward. 

PO : Okay. So is your campliant  about  m e  o r  about  any lawyer? 

DC (LCDR S w i f t ) :  My concern is how w e  can minimize t h i s  p o s i t i o n  
and how those  s t e p s  would be t aken  t o  p reven t  it. 

PO : I c a n ' t  t e l l  you what I w i l l  do i n  an u n s p e c i f i e d  
s i t u a t i o n .  I can t e l l  you t h a t  I am n o t  going t o  say ,  I 
have been a judge f o r  t e n  y e a r s  and a JAG f o r  27 yea r s  
and you g o t  t o  t e l l  -- you g o t  t o  do what I t e l l  you 
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about  t h e  law. T h a t ' s  t h e  f i r s t  t h i n g  I can t e l l  you. 
The second t h i n g  is t h a t  i f  t hey  need more a s s i s t a n c e  on 
t h e  law I imagine and I d o n ' t  know, Commander Swif t ,  
because it h a s n ' t  a r i s e n ,  t h a t  i f  t hey  need more 
i n s t r u c t i o n  on t h e  law, I w i l l  c a l l  you and Commander 

back i n t o  c o u r t  and say  -- I am us ing  h i s  name i n  
v a l n  -- Colonel is  your q u e s t i o n  t h e  a p p l i c a t i o n  
s a y  of  I N  RE S i e r r a  t o  4 2  U.S.C. 1933, and he  w i l l  say, 
yes. And I w i l l  say ,  Commander - would you e x p l a i n  
your views on t h a t ;  and he w i l l  say ,  whatever. And I 
w i l l  say ,  does t h a t  answer your ques t ion ;  and you w i l l  
s a y  something, I d o n ' t  know. 

DC (LCDR S w i f t ) :  I understand,  sir. 

PO: O+y. However i f  you f e e l  t h e  urge,  I always welcome 
b r i e f s  on any matter. T h a t ' s  no t  a n  o rde r  f o r  a b r i e f .  
I f  you want t o  pu t  it i n ,  f e e l  f r e e .  Okay, what else, 
what o t h e r  fo l low up do you have, Commander Swif t?  

DC (LCDR S w i f t )  : No o t h e r  fo l low up. 

PO : Challenge? 

P (CDR : Prosecut ion  has no chal lenge .  

DC (LCDR S w i f t )  : I would l i k e  t o  recess t o  c o n s u l t  wi th  my c l i e n t  
r ega rd ing  -- 

PO : W e l l ,  I understand t h a t ,  b u t  I mean I am ask ing  r e a l l y  
what s o r t  of  recess do you need? Five minutes i n  p l a c e  
o r  f i f t e e n  minutes i n  t h e  o f f i c e ?  

DC (LCDR S w i f t ) :  F i f t e e n  minutes i n  t h e  o f f i c e ,  sir. 

PO : Court  is i n  -recess. 

The Commission Hearing recessed  a t  1115, 24 August 2004. 

The Commission Hearing was c a l l e d  t o  order  a t  1142, 24 August 
2004. 

PO : The commission w i l l  come t o  o rde r .  Let t h e  r ecord  r e f l e c t  
t h a t  o n l y  t h e  P res id ing  O f f i c e r  is i n  t h e  commission 
room. The o t h e r  members a r e  n o t  p r e s e n t .  Defense? 

P (CDR : S i r ,  b e f o r e  w e  o f u r t h e r ,  w e  have a new c o u r t  
r e p o r t e r ,  Sergeant  and s h e  h a s  p rev ious ly  been 
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sworn. 

PO: Thank you. 

DC (LCDR Swift): Yes, sir. Before entering challenges, would you 
permit me one more question, sir? 

PO : Yeah. 

DC (LCDR Swift): When you said that you are a judge advocate, 
were you recertified when you came back off of active -- 
off of retirement, or do you base that on you previously 
being a judge advocate? 

PO : To the best of my knowledge and belief, Major General Tom 
Rummy -- Thomas Rummy, who is the Judge Advocate 
General, personally approved my retirement recall, and 
he is the one who certifies people as judge advocates. 

DC (LCDR Swift): And you base that on your belief -- on that 
belief? 

PO: Yeah. 

DC (LCDR Swift): Notwithstanding, sir, we do challenge the 
Presiding Officer for cause. We have three -- excuse 
.me, four areas. 

One, we challenge the qualifications of the Presiding 
Officer as a judge advocate based on being recalled from 
retired service and not being an active member of any 
Bar association at the time he was recalled. 

Two, despite, we understand that this is almost 
necessarily by the position you've been placed in, we 
challenge the Presiding Officer based on that the fact 
that he will exercise improper influence over the other 
members. 

PO: Okay. I want to make sure you clarify this'. Are you 
challenging the system, or are you challenging me? 
Because the standard is good cause that I will not 
perform my duties. 

DC (LCDR Swift) : We're challenging you, sir. 

PO : Okay. 
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DC (LCDR S w i f t ) :  We a r e  a l s o  cha l l eng ing  based on t h e  m u l t i p l e  
c o n t a c t s  t h a t  you have had, e i t h e r  through your 
a s s i s t a n t ,  o r  through yourse l f  with t h e  appo in t ing  
a u t h o r i t y .  I understand t h a t  you s a i d  t h a t  t h i s  is n o t  
going t o  i n f l u e n c e  you i n  any way. We b e l i e v e  t h a t  it 
c r e a t e s  t h e  appearance of  unfa i rness ,  and a t  l e a s t  a t  
t h a t  l e v e l ,  w e  cha l l enge  on t h a t .  

Add i t iona l ly ,  based on -- al though I d i d  no t  a t t e n d  t h e  
meeting of  15 J u l y  -- based on c o n s u l t a t i o n  with counsel  
t h a t  d i d ,  w e  cha l l enge  you based on having formed 
op in ions  p r i o r  t o  c o u r t  regarding t h e  accused ' s  r i g h t  i n  
t h i s  t r i a l  -- t h e  accused ' s  r i g h t  t o  a speedy t r i a l  i n  
t h i s  case .  

PO: Anything e l s e ?  

DC (LCDR S w i f t )  : No, sir. 

PO : What do you say?  

P  ( C D R :  S i r ,  de fense  counsel  s a i d  t h e y ' r e  not  chal lenging 
t h e  system, t h e y ' r e  chal lenging you pe r sona l ly .  But 
they  a l s o  s a i d  dur ing  v o i r  d i r e ,  I d o n ' t  t h i n k  you would 
e v e r  do anything i n t e n t i o n a l l y  u n f a i r .  So i f  i t ' s  a  
cha l l enge  t o  t h e  i n d i v i d u a l ,  t h e  p rosecu t ion  d o e s n ' t  
b e l i e v e  w e  can do any b e t t e r  than  a person who t h e  
de fense  concedes would never i n t e n t i o n a l l y  do anything 
u n f a i r .  

The de fense  h a s  s t a t e d  many t h i n g s  about  conversa t ions  
between t h e  appoint ing  a u t h o r i t y  and M r .  Hodges, and t h e  
appo in t ing  a u t h o r i t y  and y o u r s e l f .  S p e c i f i c a l l y ,  dur ing  
t h o s e  conversa t ions  between you and de fense  counsel  on 
v o i r  d i r e ,  he s t a t e d  t h e r e ' s  been no p r e j u d i c e .  So a s  
w e  sit  h e r e  today, you are not  t a i n t e d ,  t h e r e  h a s  been 
no p r e j u d i c e  t o  t h e  defense ,  and w e  hav had r e c e n t  

t h  changes wi th  r e spec ted  t o  t h e  August 1 9  memo, which 
should  p rec lude  any appearance o f  t h i s  happening i n  t h e  
f u t u r e .  

S i r ,  w e  have no cha l l enge  and do no t  f e e l  t h a t  t h e r e  i s  
any cause  t o  cha l l enge  you as t h e  Pres id ing  O f f i c e r .  

PO : I ' v e  cons idered  your cha l l enges  f o r  cause,  Commander . 
Swif t .  Under t h e  p rov i s ions  of  MCI 8, I ' l l  forward t o  
t h e  a p p o i n t i n g  a u t h o r i t y  f o r  h i s  d e c i s i o n  and a c t i o n ,  a  
t r a n s c r i p t  o f  t h e  v o i r  d i r e ,  which w i l l  i n c l u d e  your 
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cha l l enge  and t h e  reasons  t h e r e f o r e ,  and t h e  comments 
made by counsel .  I w i l l  a l s o  forward t h e  P res id ing  
O f f i c e r ' s  v o i r  d i r e  packet ,  which I b e l i e v e  is  RE 8. 

A r e  t h e r e  any o t h e r  m a t t e r s  t h a t  you would wish t o  be 
forwarded t o  him f o r  h i s  dec i s ion?  

DC (LCDR S w i f t ) :  I would wish t o  be a b l e  t o  b r i e f ,  a s  i t  d i d  come 
up dur ing  t h e  course  o f  t h i s ,  t h e  i s s u e  o f  
q u a l i f i c a t i o n s .  

PO: When do you t h i n k  you could have t h a t  prepared? 

DC (LCDR S w i f t ) :  C e r t a i n l y  no l a t e r  than next  Monday. 

PO : Okay. Well? 

DC (LCDR S w i f t ) :  I ' m  somewhat a t  a l o s s  whi le  down h e r e  t o  do 
t h a t  t y p e  of t h i n g .  But I can complete it by next  
Monday . 

PO : I f  you w i l l  forward t h a t  t o  Commander m and h e  w i l l  
p rovide  you wi th  any cross-whatever t h i s  is t o  t h i s  
ma t t e r ,  and then forward it t o  m e ,  and I w i l l  g e t  it t o  
t h e  a p p o i n t i n g  a u t h o r i t y .  

Anything else t h a t  should go up wi th  t h i s ?  

DC (LCDR S w i f t ) :  The de fense  h a s  nothing else, s i r .  

PO : W e l l ,  I mean t h e  packet  t o  t h e  appo in t ing  a u t h o r i t y .  

P (CDR : Nothing from t h e  p rosecu t ion .  

PO : Okay. Under t h e  p rov i s ions  of MCI 8 paragraph 3 ( a )  ( 3 ) ,  I 
w i l l  no t  hold  t h e  proceedings i n  abeyance. 

Okay. P lease  r e c a l l  t h e  o t h e r  members. 

The members entered the courtroom. 

P lease  be sea ted .  The c o m i s s i o n  w i l l  come t o  o r d e r .  
L e t  t h e  r ecord  r e f l e c t  t h a t  a l l  o f  t h e  members of t h e  
commission a r e  p r e s e n t .  

Have a l l  t h e  commission members completed a member 
ques t  ionna i r e ?  
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t a k e  up with yourself  ou t s ide ,  on t h e  record .  I t  has  t o  
do wi th  your v o i r  d i r e  of  t h e  p r e s i d i n g  o f f i c e r .  

PO : A l l  rise. 

Members, you are i n  recess. 

The members departed the courtroom. 

Be sea ted .  The c o u r t  w i l l  come t o  o rder  and l e t  t h e  
r e c o r d  r e f l e c t  a l l  t h e  members except  f o r  myself have 
l e f t  t h e  courtroom. A l l  t h e  o t h e r  p a r t i e s  are p r e s e n t .  

Y e s ,  Commander? 

DC (LCDR S w i f t ) :  Y e s ,  sir. I t  came t o  my a t t e n t i o n  a f t e r  t h e  
v o i r  d i r e  t h a t  t h e r e  was a t ape  made regarding t h e  1 5  
J u l y  meeting between yourself  and counsel .  I ' d  l i k e  
permission t o  send t h a t  t a p e  a long wi th  t h e  o t h e r  
matters t h a t  I ' m  submit t ing  on your v o i r  d i r e  regarding 
your q u a l i f i c a t i o n s  . 

PO: And why would you l i k e  t h a t ?  

DC (LCDR S w i f t ) :  To go toward t h e  idea  of  whether you have an  
opinion o r  not ,  sir. 

PO : On t h e  ques t ions  o f ?  

DC (LCDR Swif t )  : Speedy t r i a l ,  s ir .  

PO : Okay. Find t h e  t a p e  goes t o  show what? 

DC (LCDR Swif t )  : Your opinion a t  the time, sir. I have not  y e t  
t r a n s c r i b e d  i t .  I f  i t  d o e s n ' t  show anything -- I am 
proceeding he re  based on what I ' v e  been t o l d  by o t h e r  
counsel .  

PO : Okay. I would be -- l e t  me th ink  about t h i s .  Okay, let 
m e  t h i n k  about  t h i s .  I am reopening t h e  v o i r  d i r e  of 
m e .  Explain t o  m e  -- ask m e  whefi you want about what I 
s a i d  o r  may have s a i d  on t h e  1 5  . 

3C (LCDR Swif t  1 : Yes, sir. It 's my understanding,  sir ,  t h a t  on 
t h e  15tb you expressed a n  opinion a s  t o  whether t h e  
accused have -- whether any d e t a i n e e  had a r i g h t  t o  a 
speedy t r i a l .  
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PO : Do you t h i n k  t h a t ' s  c o r r e c t  o r  do you t h i n k  t h a t ' s  i n  
r e f e r e n c e  t o  A r t i c l e  l o ?  

DC (LCDR S w i f t ) :  My unders tanding from counsel  was t h a t  it 
re fe renced  whether they would have a r i g h t  t o  a speedy 
t r i a l  under A r t i c l e  10 o r  r i g h t s ,  g e n e r a l l y .  I confess ,  
sir,  I have n o t  heard  t h e  t a p e .  

PO : Okay. Why d o n ' t  you a s k  m e  i f  I am predisposed on t h a t .  

DC (LCDR S w i f t ) :  A r e  you predisposed towards t h o s e  i s s u e s ,  s i r ?  

PO : I b e l i e v e  i n  t h e  meeting -- I d o n ' t  remember speedy t r i a l ,  
I remember Article 10 being mentioned, and I b e l i e v e  I 
s a i d  something t o  t h e  e f f e c t  o f ,  A r t i c l e  10,  how does 
t h a t  come i n t o  p lay ,  o r  words t o  t h a t  e f f e c t .  I d i d  not  
know t h a t  my words were being taped,  and I must confess  
t h a t  when I walked i n t o  t h e  room t h a t  day I had no i d e a  
t h a t  Art icle 10 would come i n t o  p l a y  because I h a d n ' t  
had an  occas ion t o  review A r t i c l e  10.  I t  i s  not  
something t h a t  u s u a l l y  comes up i n . m i l i t a r y  j u s t i c e  
prudence -- jur i sprudence .  So I ' m  t e l l i n g  you r i g h t  now 
t h a t  I d o n ' t  have a p r e d i s p o s i t i o n  towards speedy t r i a l .  
However, a l though t h e  t a p e  was made without  my 
permiss ion,  wi thout  t h e  permission of anyone i n  t h e  
room, I do g i v e  you permission t o  send i t  t o  t h e  
appo in t ing  a u t h o r i t y  wi th  t h e  o t h e r  matters. 

DC (LCDR S w i f t ) :  S i r ,  what I would l i k e  t o  ask ,  i f  I t r a n s c r i b e  
i t ,  t h a t  I send it t o  you f i r s t .  

PO : I d o n ' t  want t o  see it. 

DC (LCDR Swi f t )  : Yes, s i r .  

PO : Okay. Well, wa i t  a second. Do you want t o  change -- do 
you want to add on anything t o  your cha l l enge  o r  s t i c k  
wi th  i t ?  

DC (LCDR S w i f t ) :  No, sir .  

PO : H o w  about  you? 

P (CDR : No o b j e c t  i o n  t o  t h e  t a p e  being s e n t ,  s i r .  

PO : Okay. Before I c a l l  -- I p u t  t h e  c o u r t  i n  recess, 
Commander Swif t ,  do  you have any th ing  e l s e ?  
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DC (LCDR Swift): No, s i r ,  I don't; I rea l ly  don't, we real ly  
don't,  s i r .  

PO : Trial? 

P (CDR : We real ly ,  real ly  don' t ,  s i r .  

PO : Court is i n  recess.  

The Commission Hearing recessed at 1835, 24 August 2004. 
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September 22,2005 

1. I, am M. Harvey, Chief Clerk of Military Commissions and the custodian 
of .the authenticated transcript in United States v. David M. Hicks, No. 
040001. 

2. I certify that R. 6-24 (a total of 19 pages of transcript) (attached) are an 
accurate copy of the authenticated transcript in said case fiom a portion of 
the session held on Guantanamo Bay, Cuba on August 25,2004. 

3. There was no voir dire of the Presiding Officer at the subsequent hearings 
on November 1-3,2004. 

M. Harvey 
Chief Clerk 

of Military Commissions 
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t h a t  ques t ion  keep i n  mind you d o n ' t  want t o  b i a s  o t h e r  
members? Any member? Apparently n o t .  

Okay. I p rev ious ly  f i l l e d  o u t  a  commission member 
ques t ionna i re ,  provided counsel  f o r  both  s i d e s  wi th  a 
summarized biography, a list of m a t t e r s  t h a t  normally 
would be  asked dur ing  v o i r  d i r e ,  a  document about  how I 
know t h e  appo in t ing  a u t h o r i t y ,  and o t h e r  personnel ,  and 
answers t o  ques t ions  sugges ted  by de fense  counsel .  That 
packet  w i l l  now b e  marked a s  t h e  next  RE i n  l i n e .  

R e v i e w  E x h i b i t  9 was  marked  f o r  the record. 

Those documents a r e  t r u e  t o  t h e  b e s t  of  my knowledge and 
b e l i e f .  

We had b a s i c a l l y  two p r e t r i a l  conferences,  p resen t  which 
were de fense  and t r i a l  and myself; and dur ing  t h e  course  
of  t h e s e  proceedings I w i l l  be r e f e r r i n g  t o  them. I f  
something happened dur ing  one of  t h o s e  conferences  t h a t  
I d o n ' t  cover o r  you want covered, t r i a l ,  defense ,  speak 
up. Okay. 

During one o f  those ,  Major Mori, you and I had a  
d i s c u s s i o n  on t h e  s t andard  f o r  c h a l l e n g e  i n  t h e  
commission proceedings,  and you wanted me  t o  a r t i c u l a t e  
what I, a s  t h e  p r e s i d i n g  o f f i c e r ,  b e l i e v e d  t h e  s t andard  
f o r  cha l l enge  is; is t h a t  c o r r e c t ?  

ADC (Ma j Mori ) : Yes, sir. 

PO : Refe r r ing  t o  MCO Number 1, Paragraph 4 (A)  (3)  which s t a t e s  
t h e  q u a l i f i c a t i o n s  f o r  a  m e m b e r ,  and then  r e f e r r i n g  t o  
MCO 1, Paragraph 6(B) (1) and (21, I b e l i e v e  t h a t  t h e  
s t a n d a r d  i s  whether t h e r e  i s  good cause  t o  b e l i e v e  t h a t  
t h e  member cannot  i m p a r t i a l l y  and e x p e d i t i o u s l y  provide  
a  f u l l  and f a i r  t r i a l  t o  M r .  H icks .  Do you wish, n o t  
perhaps a t  t h i s  t i m e ,  t o  a r t i c u l a t e  a  d i f f e r e n t  s t andard  
t o  t h e  person who w i l l  make t h e  d e c i s i o n  i n  t h i s  case?  

ADC (Maj Mori) : Yes, s i r .  

PO : A t  a  l a t e r  t i m e  i f  w e  have cha l l enges ,  I w i l l  te l l  you 
when you have t o  provide  t h a t  s t andard .  If I f a i l  t o  
t e l l  you a t  t h a t  t i m e ,  p l e a s e  remind m e .  

ADC (Maj Mori) : Y e s ,  s ir .  
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PO : Okay. I w i l l ,  however, permit you l a t i t u d e  i n  your 
quest ioning going towards t h e  a r ea  t h a t  you want. You 
a r e  looking f o r  what we commonly c a l l e d  912(N); r i g h t ?  

DC: Yes, sir. 

PO : Okay. Thank you. Does e i t h e r  s i d e  want t o  v o i r  d i r e  me 
ou t s ide  t he  presence of t h e  o the r  members? 

P ( L ~ C O ~  : NO, s i r .  

DC ( M r .  D ra t e l l )  : Y e s ,  sir.  

PO : Thank you. Members, p lease  r e tu rn  t o  t h e  de l i be ra t i on  
room. 

Be  seated.  L e t  t h e  record r e f l e c t  t h e  members, except 
f o r  t he  pres iding o f f i c e r ,  have l e f t  t h e  courtroom. 

I noted yesterday t h a t  w e  have a  j o i n t  problem here.  In  
t he  Army when a  s i n g l e  m e m b e r  walks i n t o  t h e  courtroom 
except f o r  t h e  judge, no one rises. Apparently i n  t h e  
Naval s e rv i ce s  you a l l  rise. Individual  members of t h e  
defense and prosecution team may rise o r  not a s  they 
wish when t h e  s i n g l e  member walks i n  o r  leaves .  It is 
up t o  you, but  t h e  only requirement is when a l l  t he  
members come in ,  o r  I come i n ,  you rise. 

I have got  a  copy of t h e  PE t h a t  was j u s t  marked -- o r  
RE t h a t  was j u s t  marked, Number 9 which was my v o i r  d i r e  
packet.  This  morning i n  t h a t  l a t e s t  conference counsel 
f o r  both s i d e s  were handed a  copy of t h e  v o i r  d i r e  up t o  
where w e  broke f o r  closed sess ion yesterday.  Counsel 
f o r  both s i d e s  you both s t a t e d  you intend t o  focus t h e  
v o i r  d i r e  on t h e  quest ionnaires ,  and t h i s  i s  not j u s t  
f o r  me, i t  is  f o r  t h e  o ther  members too,  i n  what was 
s a i d  i n  v o i r  d i r e  yesterday and you wish t o  have 
appended t o  t h e  record of t r i a l  a s  RE 10 a l l  por t ions  of 
t h e  Hamdan record of t r i a l  t h a t  were -- don ' t  ge t  
exc i ted  ye t  -- t h a t  were held during t h e  open sess ions  
concerning v o i r  d i r e .  Which includes  -- j u s t  a  second, 
Major Mori -- which includes  a l l  t h e  v o i r  d i r e ,  a l l  the  
challenges,  and then a t  the  end of t h e  day the re  was a  
f u r t h e r  reopening of v o i r  d i r e  of t he  pres id ing  o f f i c e r .  
That w i l l  be RE 10. RE 11 w i l l  be t h e  c losed sess ion 
v o i r  d i r e  from Hamdan. I am not going t o  m i x  c losed and 
none c losed i f  I don ' t  have t o .  
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Is t h a t  what you a l l  wanted, t r i a l ?  

P (LtCol : Yes, sir .  Except f o r  t h a t  i t  was o u r  
unders tanding t h a t  counsel  v o i r  dire of t h e  whole pane l  
would a l s o  n o t  b e  -- 

PO : I s a i d  a l l  t h e  v o i r  d i r e .  Everyone's.  

P (LtCol - : Yes, sir. 

PO : Everything t h a t  had t o  do wi th  t h e  v o i r  d i r e .  You 
understood what I meant d i d n ' t  you, Gunny? Yeah, t h e  
Gunny knew. We w i l l  look a t  t h e  RE be fo re  i t  i s  
f i n a l i z e d ,  okay. Is t h a t  what you want, defense?  

DC ( M r .  D r a t e l l )  : Yes, sir. 

PO : M r .  Hicks, you weren ' t  p r e s e n t  yes te rday  dur ing  t h e  v o i r  
d i r e ;  r i g h t ?  

ACC : Yes, s ir .  

PO : Okay. Your counsel  g o t  a  copy of  t h e  v o i r  d i r e ,  somewhere 
on t h e i r  t h i n g .  They i n t e n d  t o  r e f e r  t o  it i n  
ques t ion ing  m e  and t h e  o t h e r  members today t o  what 
happened yes terday.  You g o t  any o b j e c t i o n  t o  t h a t ?  

ACC : NO, sir. 

PO : Okay. T r i a l ,  v o i r  d i r e ?  

P (LtCol : None, sir. 

PO: Defense, go on. 

DC ( M r .  D r a t e l l ) :  Yes, sir.  Colonel,  I want t o  focus f i r s t  on 
something t h a t  was brought up yes te rday  wi th  r e s p e c t  t o  
your i n t e n t i o n  t o  a d v i s e  t h e  o t h e r  members on t h e  law, 
i n  a d d i t i o n  t o  a l s o  then  rece iv ing  law from e i t h e r  s i d e .  
And i n  your exper ience  a s  a  m i l i t a r y  judge, would you 
ever  let  a n  a t t o r n e y  s i t t i n g  on a m i l i t a r y  ju ry  express  
an  op in ion  a s  a  lawyer on t h e  law t o  a j u r y  t h a t  is 
supposed t o  be made up  of  equal  members? 

PO : I have never seen  an occas ion t o  have a n  a t t o r n e y  s i t  on a 
j u r y  panel ,  b u t  no I wouldn't .  

DC ( M r .  D r a t e l l l  : Is t h a t  what w e  have h e r e ,  i n  essence ,  a ju ry  
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of equa l  members, none of  whom should b e  s u p e r i o r  t o  t h e  
o t h e r  wi th  r e s p e c t  t o  unders tanding o r  express ion  of t h e  
law. 

PO : Okay. I w i l l  answer your ques t ion ,  b u t  let me say  t h a t  I 
b e l i e v e ,  and I direct Major Mori t o  p r 0 v i d e . a  b r i e f  on 
t h i s ,  Major Mori. 

ADC (Maj Mori): Yes, sir. 

PO : Because t h e r e  a r e  two p a r t s  t o  i t .  The SECDEF has  s a i d  
t h e r e  i s  going t o  be  a lawyer on t h i s  pane l ;  r i g h t ?  

DC ( M r .  D r a t e l l ) :  Yes. 

PO : Okay. So you ' r e  o b j e c t i n g  o r  Major Mori i s  w r i t i n g  a 
motion o b j e c t i n g  t o  t h e  s t r u c t u r e  of t h e  panel .  

DC ( M r .  D r a t e l l ) :  T h a t ' s  t r u e .  

PO : Okay. T h a t ' s  t h e  s t r u c t u r e  of t h e  panel .  So it  doesn ' t  
m a t t e r  i n  many ways what I t h i n k  about t h a t  because t h a t  
i s  a s t r u c t u r e  t h a t  you can bounce me o f f  and I b e l i e v e  
t h a t  t h e  appo in t ing  a u t h o r i t y  w i l l  say, okay, h e ' s  
bounced and l e t ' s  put  ano the r  lawyer on t h e r e .  Can w e  
j u s t  l e t  t h a t  p o r t i o n  of t h i s  v o i r  dire s i t  a s  a  motion 
t o  t h e  s t r u c t u r e ,  and now you can a s k  m e  what I w i l l  do. 

(Mr. D r a t e l l ) :  And i t  is not  -- i t ' s  n o t  simply t h e  s t r u c t u r e  
b u t  i t  is a l s o  your i n t e n t i o n  t o  adv i se  t h e  pane l  on t h e  
law, t h a t ' s  p a r t  of  i t .  So i t ' s  not j u s t  t h a t  t h e r e  is 
a lawyer because t h e r e  a r e  lawyers t h a t  sit on c i v i l i a n  
j u r i e s  a l l  t h e  t i m e ,  t h e y  are j u s t  not  pe rmi t t ed  t o  
a d v i s e  o t h e r  j u r o r s  a s  t o  t h e  law. And t h a t  is t h e  
p rov ince  o f  t h e  judge, and i n  t h i s  s i t u a t i o n  we don ' t  
have a judge. But and i n  t h e  s e n s e  t h a t  you have 
i n s t r u c t e d  t h e  m e m b e r s  t h a t  they  a r e  not  r e q u i r e d  t o  
fo l low your express ion  o f  t h e  law and they  are f r e e  t o  
adopt  e i t h e r  s i d e ' s  express ion  of t h e  l a w ,  o r  yours,  o r  
t h e i r  own, b u t  do you acknowledge t h e  p o s s i b i l i t y ,  and 
r e a l l y  t h e  d i s t i n c t  p o s s i b i l i t y  t h a t  t h e  members, o r  any 
member, a l l  o f  whom a r e  non-lawyers w i l l  g i v e  your 
express ion  o f  t h e  law more de fe rence  than  t h e y  w i l l  t o  
e i t h e r  counsel ,  o r  t o  t h e i r  own? 

PO : When I see Major Mori 's  motion, i f  it is made t o  m e  I w i l l  
be  g l a d  t o  answer t h e  s t r u c t u r a l  ques t ion .  Now, I w i l l ,  
i f  you want t o  say, Brownback, w i l l  you te l l  us  t h a t  you 
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are not going to provide advice to the panel other than 
what you do while you are sitting here, that's a 
different matter. Is that what want, I mean -- 

DC [Mr. Dratell): No. No, my question is -- and if you consider 
this a structural question then you do; but my question 
is really do you acknowledge the possibility that a 
member or all of the members who are non-lawyers will 
give your expression of the law more deference than they 
will to either side's or their own? 

PO : If you ask me that, I say yes. I will, however, follow up 
b sa in there is a chance they might give Colonel w because he is Marine, or Major Mori's, 
because he is a Marine, or Major Lippert or Major 

because they are Army, more deference. I 
don't know the answer to that. 

DC (Mr. Dratell): Can you put a civilian on that for me? 

PO : That's a structure. Major Mori, make a note, that goes 
into your brief. Okay. I can't go any farther than 
that. 

DC (Mr. Dratell): You have combat experience from Vietnam; 
correct? 

PO : Yes. 

DC (Mr. Dratell): And did you have occasion to engage in combat 
with the North Vietnamese Army? 

PO : At the time I was not worried about where they came from. 

DC (Mr. Dratell): But were they regulars from the North 
Vietnamese Army? 

PO : The intelligence reports that we gathered had them 
classified as both NVA and VC. And when they hit us we 
didn't stop them to try to figure it out; we just fired 
back. 

DC (Mr. Dratell): But when they were taken prisoner, regardless 
of whether they were NVA or VC were they treated 
according to the Geneva Convention? 

Po : Yeah. 
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DC ( M r .  D r a t e l l ) :  Now, I want t o  e x p l o r e  your  r e l a t i o n s h i p  w i t h  
t h e  a p p o i n t i n g  a u t h o r i t y .  

PO : Okay. 

DC ( M r .  D r a t e l l ) :  You have known Mr. Al tenburg  1977, 1978? 

PO : Yes, sometime i n  t h a t  frame. 

DC ( M r .  D r a t e l l ) :  And you had a p r o f e s s i o n a l  a f f i l i a t i o n  f o r  a 
p e r i o d  of  t ime?  

PO : A s  I s a i d  b e f o r e  my knowledge o f  M r .  Al tenburg  up u n t i l  
1992 w a s  minimal, I mean, r e a l l y .  Now he  was t h e  SJA of 
t h e  lAD, t h e  1st Armored Divis ion ,  and I was o v e r  on t h e  
o t h e r  s i d e  o f  Germany. We were a t  Bragg a t  t h e  same 
t i m e ,  bu t  l i k e  I s a i d  I maybe t a l k e d  t o  him once, I 
t h i n k .  You see peop le  on  p o s t ,  b u t  t h a t  is about  i t .  

He and I were on t h e  same proraotion l ist  t o  major ,  b u t  
h e  had a l r e a d y  l e f t  Bragg by t h e n .  I n  92 h e  came t o  
Bragg a s  t h e  SJA and I was t h e  c h i e f  c i r c u i t  judge wi th  
my o f f i c e s  r i g h t  t h e r e  a t  Bragg i n  h i s  b u i l d i n g ,  and my 
w i f e  was h i s  c h i e f  o f  adlaw. So from 92 t o  96 you cou ld  
s a y  t h a t  w e  had a c l o s e  p r o f e s s i o n a l  r e l a t i o n s h i p  and  
w i t h i n ,  I d o n ' t  know, a couple  months it became a 
p e r s o n a l  r e l a t i o n s h i p .  

DC ( M r .  D r a t e l l ) :  And when you r e t i r e d  i n  May o f  1999, 
M r .  Al tenburg  p r e s i d e d  ove r  your r e t i r e m e n t  ceremony? 

PO : Right ,  a t  t h e  JAG schoo l .  

DC ( M r .  Dratell): And he was a l s o  t h e  pr imary  s p e a k e r  a t  a r o a s t  
i n  your  honor t h a t  evening?  

PO: Yes. 

DC ( M r .  Dratell):  And, i n  fact, when M r .  A l t enburg  r e t i r e d  i n  t h e  
summer of  2001 you were t h e  pr imary  s p e a k e r  a t  h i s  
r o a s t ?  

PO: No, t h e r e  were t h r e e  speakers .  I was t h e  o n l y  one  who was 
r e t i r e d  and  cou ld  s a y  bad t h i n g s  about  him. 

DC ( M r .  Dratell):  And you a l s o  a t t e n d e d  h i s  s o n ' s  wedding i n  
sometime i n  t h e  f a l l  o f  2002? 
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PO : I n  Orlando, yeah. 

DC ( M r .  D r a t e l l )  : And you a l s o  con tac ted  M r .  Altenburg when you 
l e a r n e d  t h a t  he became t h e  appo in t ing  a u t h o r i t y  f o r  
t h e s e  commissions? 

PO : Right ,  I d i d .  

DC ( M r .  D r a t e l l ) :  And you a r e  aware t h a t  t h e r e  were o t h e r  
cand ida tes  f o r  t h e  p o s i t i o n  of p r e s i d i n g  o f f i c e r ?  

PO : Yeah, uh-huh. 

DC ( M r .  D r a t e l l )  : Thi r ty - th ree  o t h e r s ,  i n  f a c t ?  

PO : Okay. No. What I know about  t h e  s e l e c t i o n  p rocess  I 
wrote.  I don ' t  know who else was considered  and who 
else was nominated. Knowing t h e  Department of  Defense I 
imagine t h a t  a l l  f o u r  s e r v i c e s  s e n t  i n  -- excuse me,  
t h a t  t h e r e  were l o t s  of  nominations and they  went 
somewhere and they g o t  M r .  Altenburg somehow. , I d o n ' t  
know how many o t h e r  people were nominated. 

DC ( M r .  D r a t e l l ) :  So t h e  u l t i m a t e  ques t ion  is how would you 
answer t h e  concerns of  a reasonable  person who might s a y  
based on t h i s  c l o s e  r e l a t i o n s h i p  wi th  M r .  Altenburg t h a t  
t h e r e  i s  an appearance of  a b i a s ,  o r  i m p a r t i a l i t y  -- o r  
p a r t i a l i t y  r a t h e r  and t h a t  you were chosen no t  because 
o f  independence o r  q u a l i f i c a t i o n s ,  b u t  r a t h e r  because of  
your c l o s e  r e l a t i o n s h i p  with M r .  Altenburg,  and how 
would you answer t h a t  concern? 

PO : W e l l ,  I would s a y  first of a l l  t h a t  a person who were t o  
examine my record  a s  a m i l i t a r y  judge -- and a l l  of it  
is open source.  A l l  of  my c a s e s  a r e  up on f i l e  a t  t h e  
Judge Advocate Genera l ' s  o f f i c e  i n  DC -- cou ld  see a t  
t h e  t i m e  when I was t h e  judge a t  Bragg, s i t t i n g  a s  a 
judge a lone ,  a c q u i t t e d  about  s i x  o r  seven of  t h e  people 
he  r e f e r r e d  t o  a cour t -mar t i a l .  They could  look a t  t h e  
r e c o r d  of t r i a l  and see t h a t  i n  s e v e r a l  c a s e s  I r eve r sed  
h i s  pe r sona l  r u l i n g s .  They could look a t  my record  a s  a 
judge and see t h a t  I r e a l l y  don ' t  c a r e  who t h e  SJA was 
i n  how I a c t e d .  So a reasonable  person who took t h e  
t i m e  t o  examine my record  would say,  no, i t  d o e s n ' t  
m a t t e r .  

DC ( M r .  D r a t e l l ) :  I would l i k e  t o  move on and e x p l o r e  your 
r e l a t i o n s h i p  with M r .  Hodges and h i s  r o l e  i n  t h e  
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commission. 

PO : Okay. 

DC (Mr. Dratell): He is presently an employee of the Department 
of Homeland Security? 

PO : Right. 

PO: Right. 

DC (Mr. Dratell): And his long-term career goals is to remain 
with the Department of Homeland Security in that 
position? 

PO : I don' t know. 

DC (Mr. Dratell): Have you seen the detailing memorandum? 

PO : Yes -- but I didn't -- I mean it was a detailing 
memorandum. I don't know if those are his long-term 
goals. Do you mean does he intend to return there after 
the detail is over? 

DC (Mr. Dratell): Yes. 

PO : Yes. He bought a house there about three years ago and he 
probably hasn't made enough money to leave yet. 

DC (Mr. Dratell): But, in fact, arrangements have been made so 
that he is stiJl an employee and he is essentially on 
loan here part-time. 

PO : He is on a detail. Right, they are offering various 
positions, you know, for GS-14s and 15s but he didn't 
want to do that, right. 

DC (Mr. Dratell): So how would you answer concerns of reasonable 
person that the Department of Homeland Security employee 
is acting as a legal advisor or the assistant to the 
presiding officer of this commission? 

PO : He is an instructor in the legal department to the best of 
my knowledge. He has never had anything to do with 
operational activities. He instructs people on the 
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app l i ca t i on  -- and you would have t o  look a t  whatever he 
wrote. I be l ieve  -- he does a l o t  of Fourth Amendment 
law and probably some F i f t h  Amendment law and maybe 
procedures. Both of which, o r  a l l  of which, has nothing 
t o  do with operat ional  a c t i v i t i e s .  I t  i s  how t o  keep 
a c t i v i t i e s  within t h e  bounds of t h e  cons t i t u t i on ,  none 
of which has he appl ied i n  doing what he i s  doing f o r  
m e .  So I don ' t  s ee  anv harm. I mean vou a r e  
charac te r iz ing  him cor;ectly a s -  a ~ e ~ a k r n e n t  of Homeland 
Securi ty;  however, I be l ieve  when he took t h e  job 
t h e  didn ' t 
belong t o  DHS because t he re  wasn' t  a  DHS. I th ink  i t  
was a-DOJ, but  it may have been something else. I don ' t  
be l ieve  t h e r e  is .any-concern there .  He is not knockin 
down doors o r  rearchinq r o p l e  out .  H e  i s  i n  

DC (Mr. Dra t e l l ) :  But he is s t i l l  a f f i l i a t e d  with a law 
enforcement and homeland s e c u r i t y  organizat ion which is 
e s s e n t i a l l y  tasked with t e r r o r i s t s  -- t e r ror i sm 
enforcement a c t i v i t i e s .  

P (LtCol S i r ,  I am going t o  ob jec t  t o  t h i s  l i n e  of 
questioning a t  t h i s  po in t .  This does not go toward any 
p o t e n t i a l  b i a s  on your p a r t  o r  anything t h a t  might l ead  
t o  t h a t .  

PO : That ' s  okay. Thank you. Go on. I hear what you a r e  

can d i f f e r .  Tha t ' s  my opinion. 

DC ( M r .  D r a t e l l ) :  With espect  t o  h i s  r o l e  i n  t h e  commissions, i n  
t h e  August 1gt6 memorandum from t h e  appointing au tho r i t y  
i t  says  t h a t  he  is  t o  provide advice i n  t he  performance 
of p res id ing  o f f i c e r  ad jud ica t ive  funct ions .  Can you 
t e l l  us what t h a t  means, ad jud ica t ive  functions? 

PO : Would you do me a favor. Who signed t h a t ?  M r .  Altenburg, 
r i g h t ?  

DC ( M r .  D ra t e l l )  : Yes. 

PO : Did I s ign  i t ?  
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DC ( M r .  D r a t e l l )  : No. 

PO : Okay. I d o n ' t  know what t h a t  means and I am e x p l o r i n g  
w i t h  you a s  w e  g o  what t h a t  means. I tel l  you, i f  you 
want t o  know what he  does  f o r  m e  I w i l l . b e  g l a d  t o  t e l l  
you. 

DC ( M r .  D r a t e l l ) :  I am j u s t  more i n t e r e s t e d  i n  what t h e  
i n t e r p r e t a t i o n  o f  t h i s  p h r a s e  is. 

PO : I d o n ' t  know what it means. I f  it means does  he  -- t h i s  
morning you know, M r .  Hodges, would you go f i n d  counse l  
f o r  b o t h  s i d e s  and  tell  them I am ready  t o  see them. 
Because t h a t  -- t h a t  i s  not  a d j u d i c a t i v e .  H e  h a s  n o t  
p r o v i d e  -- I w i l l  t e l l  you t h i s ,  he  h a s  not  p rov ided  m e  
a n y  p i e c e  o f  a d v i c e  on any i t e m  o f  s u b s t a n t i v e  l a w .  Now 
t h e r e  are t h o s e  who would s a y  t h a t  w r i t i n g  up motions,  
you know, t h e  p r e s i d i n g  o f f i c e r  memorandum and s t u f f  
l i k e  t h a t  i s  s u b s t a n t i v e ;  I d o n ' t  b e l i e v e  t h e y  a r e .  The 
t h i n g s  t h a t  h e  h a s  done have no th ing  t o  do  w i t h  
s u b s t a n c e  and  I have not  y e t  g o t t e n  t o  an  a d j u d i c a t i v e  
f u n c t i o n  as f a r  a s  I c a n  t e l l .  

DC ( M r .  D r a t e l l ) :  Well, w i l l  he? The q u e s t i o n  is under  t h i s  
memoranda w i l l  h e  be involved ,  and p a r t i c u l a r l y  i n  l i g h t  
of  what you a r e  s a y i n g  is h i s  e x p e r i e n c e  i n  what he 
t e a c h e s  and whether  t h a t  is  going  t o  have a n  impact on 
t h e  rest of t h e  members, t h a t  is t h e  q u e s t i o n s  now. 

PO : Was t h e  q u e s t i o n  then  t o  make Colonel  happ ie r?  
Am I going  t o  t a k e  improper  a d v i c e  i n  my r o l e  a s  a 
member from someone who is no t  a member? 

DC ( M r .  Dratell) : Advice. 

PO : T h a t ' s  what I s a y  adv ice .  

DC ( M r .  D r a t e l l ) :  But you said improper and  I s a y  any  a d v i c e  o r  
any  a d v i c e  t h a t  any of  t h e  members get e i t h e r  from you 
o r  d i r e c t l y  from M r .  Hodges -- 

PO: No, t h e y  are n o t .  

DC (Mr. Dratell) : Now wi th  r e s p e c t  t o  -- w e l l ,  i f  t h a t  r o l e  
changes ,  o r  i s  t h e r e  -- are w e  e v e r  go ing  t o  g e t  a 
d e f i n i t i o n  o f  t h o s e  te rms  a d j u d i c a t e d  f u n c t i o n  i n  a 
matter t h a t  w e  can  a t  least g e t  ou r  hands around,  o r  f o r  
you t o  g e t  your  hands a round s o  t h a t  we know what it 
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means? 

PO : Probably on Tuesday a f t e r  I get  home, a f t e r  I f i n i s h  up 
t h i s  w e e k ' s  sess ion,  I w i l l  i nqu i r e  from M r .  Altenburg 
what he means by t h a t .  

DC ( M r .  D ra t e l l )  : And w i l l  w e  be -- 
PO : I haven't s en t  anything t o  M r .  Altenburg, nor has 

M r .  Hodges, o r  anyone e l s e  t h a t  h a s n ' t  been furnished i n  
voluminous copies  t o  every counsel; r i g h t ?  

DC ( M r .  D r a t e l l ) :  And so  i n  your quest ionnaire  you own a Koran. 

PO : Yes, I do. 

DC ( M r .  D ra t e l l )  : Have you s tud ied  i t ?  

PO : I wrote i n  t he re  a l s o  t h a t  I would not c a l l  myself a 
s tudent  of t h e  Koran.. I have looked a t  it .  I t  was 
given t o  m e  i n  Saudi by one of t h e  Saudis with whom I 
worked, and he r e f e r r ed  me  t o  some verses ,  and I looked 
a t  them. I f  you have ever been i n  Dhahran a t  n igh t  
t h e r e  is not a l o t  t o  do on t h e  a i r  base  t he re .  

DC ( M r .  D r a t e l l ) :  And I assume it  is i n  English? 

DC (Mr. Dra t e l l )  : Combination. 

PO : One s i d e  is English and one s i d e  is Arabic. 

DC ( M r .  D r a t e l l ) :  And you obviously read t h e  English s i d e  and not 
t h e  Arabic s ide .  

PO: Y e s .  Obviously, I read t h e  English s ide ,  not  t h e  Arabic. 

DC ( M r .  D r a t e l l ) :  Thank you, sir .  I have nothing fu r the r .  

PO : Thank you. T r i a l ?  

P ( L t C o l :  Yes, sir. F i r s t  of a l l  on t h e  advising t h e  
members on t h e  law, do you -- w i l l  you be ab l e  t o  give 
a l l  t h e  members equal voice  regard less  of rank o r  t h e i r  
l e g a l  background they may o r  may not have? 

PO : I n  the  m i l i t a r y  order t h e  President s a i d  t h a t  t he  
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commission is t o  be t h e  triers of f a c t  and law. T h a t ' s  
what he wants and t h a t  is what w e  a r e  going t o  g i v e  him. 
Yes. 

P (LtCol : Regarding t h e  r e l a t i o n s h i p  wi th  
M r .  Altenburg,  f i r s t  of a l l  i f  you a r e  looking a t  your 
r ecord  h e  would no te  t h a t  you had combat exper ience  a s  
an i n f a n t r y  o f f i c e r  i n  Vietnam. Is t h a t  r i g h t ,  s i r ?  

PO : Yes. 

P (LtCol : You have f i v e  bronze s t a r s ;  i s  t h a t  r i g h t ,  
s i r ?  

PO : Yeah . 
P (LtCol : He would a l s o  no te  t h a t  you had t e n  yea r s  

exper ience  a s  a m i l i t a r y  judge? 

PO: Right.  

P (LtCol : S i r ,  a s  a m i l i t a r y  judge d i d  you have 
occas ion t o  know t h e  convening a u t h o r i t y ?  

PO : Yeah, r i g h t .  

P (LtCol : Did you e v e r  have t h e  occas ion t o  b e  f r i e n d s  
wi th  t h e  convening a u t h o r i t y ?  

PO : I say  t h e  on ly  f r i e n d  I was wi th  was a guy who r a n  a 
s p e c i a l  c o u r t  once down i n  Vincenza. W e  a r e n ' t  f r i e n d s  
r e a l l y  with t h r e e  s t a r  and two s t a r  g e n e r a l s  when you 
a r e  a l i g h t  c o l o n e l  o r  co lone l ,  b u t  i f  you a r e  t a l k i n g  
about  a pe r sona l  acquaintance  where I knew them, yeah. 
I wouldn't  c a l l  myself and General Luck o r  General 
Keene, o r  -- I wouldn't  c a l l  u s  f r i e n d s ,  you know. 

P (LtCol : They were acquaintances  l i k e  t h a t ?  

PO : Right. 

P (LtCol : H o w  d i d  you handle  t h a t  s i t u a t i o n ?  I am s u r e  
t h a t  you were i m p a r t i a l  and f a i r ?  

PO : I never worried about i t .  I j u s t  d i d  my job, my du ty .  

P ( ~ t ~ o l :  S i r ,  do  you c a r e  what M r .  Altenburg t h i n k s  
about  any r u l i n g  o r  d e c i s i o n  you might make? 
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PO : No. You want t o  a sk  what I t h i n k  M r .  Altenburg wants from 
me? 

(LtCol - : Do you know, s i r ?  

PO : No, I asked would you l i k e  t o  a sk  me  what I t h i n k  he 
wants? 

P (LtCol m : Y e s ,  sir. 

PO : Okay. I t h i n k  John Altenburg, based on t h e  t i m e  t h a t  I 
have known him, wants me  t o  provide  a f u l l  and f a i r  
t r i a l  of t h e s e  people .  T h a t ' s  what he wants. And I 
base  t h a t  on r e a l l y  f o u r  yea r s  of c l o s e  obse rva t ion  of 
him and my knowledge of him. T h a t ' s  what I t h i n k  he 
wants . 

P (LtCol : Do you t h i n k  t h e r e  would be any repe rcuss ions  
f o r  you i f  he d i sagreed  with a r u l i n g  o f  yours o r  a v o t e  
of yours? 

PO : You a l l  went t o  law school ;  r i g h t ?  

Yes, sir. 

PO : Remember t h a t  f i r s t  semester of law schoo l  and everyone i s  
r e a l l y  sca red?  

P (LtCol - : Y e s ,  s ir .  

PO : W e l l ,  I went on t h e  funded program and a l l  t h e  people  
around m e  were r e a l l y  sca red ,  but  I s a i d  t o  myself ,  hey 
t h e  w o r s t  t h a t  can happen is I can go back t o  being an  
i n f a n t r y  o f f i c e r ,  which I r e a l l y  l i k e d .  Well t h e  worse 
t h i n g  t h a t  can happen here,  from you a l l ' s  viewpoint ,  i f  
you t h i n k  about  t h a t ,  is I go back t o  s i t t i n g  on t h e  
beach. I d o n ' t  have a p r o f e s s i o n a l  c a r e e r .  
M r .  Altenburg is no t  going t o  h u r t  me.  Okay. 

P (LtCol : Yes, sir.  Nothing f u r t h e r ,  sir. 

DC ( M r .  D r a t e l l )  : J u s t  one th ing ,  sir. 

PO : Sure.  

DC ( M r .  D r a t e l l ) :  With r e s p e c t  t o  -- I d o n ' t  know where t h i s  was 
p a r t  of  t h e  packet  -- 
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PO : T h a t ' s  a l l  r i g h t .  

DC ( M r .  D r a t e l l ) :  This  is  t h e  l is t  of t h e  nominees f o r  p r e s i d i n g  
o f f i c e r .  I d o n ' t  know i f  it i s  a l r e a d y  i n  t h e  packet ,  
b u t  i f  n o t  w e  could j u s t  mark t h i s  as an RE. 

PO : I haven ' t  seen  it, but  you may mark i t  a s  an  RE. 

DC ( M r .  D r a t e l l ) :  Okay, and t h a t  would be RE -- i s  t h a t  13 t h a t  
w e  are up t o ?  

AP (Maj : Colonel Brownback, I j u s t  n o t e  t h a t  t h a t  i s  an 
at tachment t o  our defense  f i l e d  motion t h a t  i s  p r e s e n t l y  
be fore  t h e  c o u r t .  

PO: W e  w i l l  j u s t  do t h i s  and w e  can p u t  it i n  t h e  next  one. 

Review Exhibit  12 was marked fo r  the record. 

ADC (Maj Mori): Defense counsel  has  provided t h e  c o u r t  r e p o r t e r  
wi th  t h e  two s h e e t s  of t h e  list of s e l e c t i o n  f o r  t h e  
p r e s i d i n g  o f f i c e r s .  

PO : Okay. 

DC ( M r .  D r a t e l l )  : I have nothing f u r t h e r ,  sir, thank you. 

PO : Prosecution,  chal lenge?  

sir. 

PO : Defense? 

DC ( M r .  D r a t e l l ) :  Y e s ,  sir, on t h e  same grounds b a s i c a l l y  
yes te rday  t h a t  w e  explored aga in  today which i s  t h e  
r e l a t i o n s h i p  with t h e  appoint ing a u t h o r i t y  and a l s o  on 
t h e  -- a l s o  on t h e  advice  t o  t h e  commission members on 
t h e  law and a l s o  -- 

PO : Okay. J u s t  a  second. 

DC ( M r .  D r a t e l l )  : And a l s o  t h e  l a c k  of  d e f i n i t i o n  of M r .  Hodge's 
r o l e  and impact t h a t  t h a t  would have on both  on t h e  
p r e s i d i n g  o f f i c e r  and t h e  commission a s  a whole, t h e  
o t h e r  members h e r e  i n d i v i d u a l l y  who a r e  i n  combination. 

PO : Okay. 
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DC (Mr. Dratell): And also the ground that was raised yesterday 
with respect to the speedy trial issue and comments 
either were or were not made I was not at the meeting so 
it was impossible for me to say -- 

PO : Predisposition? 

DC (Mr. Dratell) : Yes, exactly. 

PO : Okay, what else? 

DC (Mr. Dratell) : That's it. 

P (LtCol : Yes, sir, the government opposes that 
challenge. First of all, the role of Mr. Hodges we 
believe-is just an objection to Mr. Hodges's role. 
There's no evidence that affects your impartiality and 
in fact throughout this it's clear that we have gotten a 
very independent presiding officer who is not swayed, 
certainly would not be swayed by Mr. Hodges and he does 
not and has not provided legal advice, is not providing 
legal advice. We do not believe that is any real basis 
for challenge of you, sir. 

The relationship with Mr. Altenburg we believe that is 
not problematic. Again, we have a very independent 
presiding officer. Mr. Altenburg is looking at various 
people as candidates and he comes across somebody who 
happens to know his reputation, sterling reputation as a 
military judge. He is looking at a military record and 
has seen combat experience in Vietnam, he has seen five 
bronze stars, heroism in Vietnam, somebody that can 
stand and not be afraid to say no to Mr. Altenburg or 
anybody else. 

PO : I appreciate the comment, but I would have the gunny note 
that I don't agree with heroism in Vietnam, but go on. 

P (LtCo1 : Yes, sir. We would also note ten years as a 
mi ltary judge. That makes a presiding officer stand 
out with somebody who has an exceptional amount of 
experience as the military judge and that's somebody who 
knows how to maintain integrity and independence. And 
we believe that there is no grounds for your challenge, 
sir. 

DC (Mr. Dratell): Thank you, just so I can articulate two subsets 
of the challenges. One is that with respect to the 
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r e l a t i o n s h i p  wi th  Mr. Altenburg.  I t  i s  a l s o  wi th  
r e s p e c t  t o  t h e  pe rcep t ion  of  t h e  p u b l i c ,  t h e  pane l .  

PO : Major Mori s 912 (N? 

DC ( M r .  D r a t e l l )  : Yes, t h a t 1  s c o r r e c t .  

PO : H e  is w r i t i n g  a motion on t h a t .  

DC ( M r .  D r a t e l l ) :  And t h e  same wi th  r e s p e c t  wi th  M r .  Hodges as a  
r e s u l t  o f  h i s  employment wi th  t h e  department of  homeland 
s e c u r i t y  and h i s  p o s i t i o n  t h e r e  and s o  t h o s e  a r e  i n  
con junc t ion  wi th  t h e  s u b s t a n t i v e .  

PO: Okay. 

P (LtCol : Well, sir ,  f i r s t  w e  don' t accep t  t h a t  a s  t h e  
s t a n d a r d  and second of a l l  w e  d o n ' t  see how t h a t  is such 
a bad appearance. Someone who has  been a  d i s t r i c t  
a t t o r n e y  becomes a  judge. Does t h a t  mean t h a t  he is 
b iased?  So somebody who works a t  FLETC who is now 
he lp ing  a d m i n i s t r a t i v e  m a t t e r s  now f o r  t h e  commission. 
How is t h a t  a  bad appearance. And your appearance with 
your background and exper ience  a s  a p r e s i d i n g  o f f i c e r  w e  
do no t  f e e l  t h a t  t h e r e  is any bad appearance on t h a t .  

DC ( M r .  D r a t e l l ) :  J u s t  t h a t  -- w e  don ' t  have a  s i t u a t i o n  where 
someone was a  d i s t r i c t  a t t o r n e y  and is now a  judge, w e  
have someone who is  still  a  d is t r ic t  a t t o r n e y  and is  now 
t h e  a s s i s t a n t  t o  a  judge who may have a d j u d i c a t e d  
f u n c t i o n s  i n  a  commission process .  

PO : Okay. I have considered  t h e  c h a l l e n g e s  made by t h e  
defense .  I am going t o  forward a t r a n s c r i p t  of  v o i r  
d i r e  which c o n t a i n s  a  r e fe rence  t o  RE 12, s o  t h a t  w i l l  
go a long  wi th  it. The t r a n s c r i p t  -- t h a t  w i l l  i n c l u d e  
t h e  t r a n s c r i p t  o f  t h e  cha l l enge  and t h e  p r o s e c u t i o n ' s  
response .  I n  a d d i t i o n ,  Major Mori, t h a t  motion on t h e  
912 ( N )  m a t t e r s  and your motion on t h e  a d j u d i c a t i v e  
f u n c t i o n  a d v i c e  and your motion on t h e  impropr ie ty  of 
t h e  p r e s i d i n g  o f f i c e r  providing l e g a l  adv ice  -- you 
unders tand what I am saying? 

ADC ( M a j  Mori) : Yes, s i r -  

PO : Can you have t h o s e  t o  opposing counsel  by t h e  7th? You 
n o t i c e  how much t i m e  I am g i v i n g  you, f o r  m e  t h a t  is a  
heck o f  a  long t i m e .  And t h a t  way t h e y  can comment -- 
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no, s o  t h i s  w i l l  g e t  up t o  M r .  Altenburg a l l  a t  t h e  same 
t i m e  s o  he  can cons ide r  your r eques t  f o r  a  d i f f e r e n t  
s t a n d a r d  -- f o r  a  s t a n d a r d  s o  he  can  c o n s i d e r  your 
motion concerning whether o r  not  I should  provide  adv ice  
and your motion concerning t h e  a d j u d i c  i v e  adv ice  a l l  tk a t  t h e  same time. You g e t  it on t h e  7 , t r i a k h  and you 
have it back t o ,  your comments ready by t h e  10 and I 
w i l l  t ~ x  t o  g e t  a l l  o f  t h i s  s t u f f  i n  t o  M r .  Altenburg on 
t h e  10 because he is t h e  one t h a t  makes t h e  d e c i s i o n .  

ADC (Maj Mori) :  Y e s ,  sir. 

PO: Okay. 

Yes , sir. 

PO ; Okay. Under t h e  p r o v i s i o n s  o f  MCI 8 (3) (A) ( 3 )  , I am not  
going t o  ho ld  t h e  proceedings i n  abeyance. Now, b e f o r e  
I c a l l  t h e  members i n  I am going t o  a sk  t h i s  ques t ion ;  
who is l e a d ?  

DC (Mr. D r a t e l l ) :  I am lead .  

PO : Okay. I am going t o  t e l l  t h e  members t h a t  when t h e y  come 
back i n .  Okay? 

DC ( M r .  D r a t e l l )  : Yes, sir. 

PO : I am going t o  c a l l  t h e  members i n  and then  w e  w i l l  go 
through v o i r  dire wi th  them genera l ly ,  okay? Ready? 
C a l l  t h e  members. 

P lease  be s e a t e d .  The commission w i l l  come t o  o rde r .  
Let  t h e  r e c o r d  r e f l e c t  t h a t  a l l  t h e  p a r t i e s  p r e s e n t  when 
t h e  commissioned recessed  a r e  once a g a i n  p r e s e n t .  

The members a r e  p r e s e n t .  

M r .  D r a t e l l ,  you a r e  t h e  l e a d  a t t o r n e y  f o r  M r .  Hicks; 
c o r r e c t ?  

DC ( M r .  D r a t e l l )  : T h a t ' s  c o r r e c t ,  sir. 

PO : That means, members, g e n e r a l l y  when I c a l l  on  t h e  defense ,  
g e n e r a l l y  he w i l l  b e  speaking f o r  t h e  de fense .  However, 
i f  Major Mori o r  Major L ipper t  have been c a s t  they  may 
pop up t o o .  
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Have all members completed a member questionnaire? 
Apparently so. 

Both sides have been provided a copy of those 
questionnaires? 

P (LtCol - : Yes, sir. 

DC (Mr. Dratell) : Yes, sir. 

PO : Apparently so. Trial, please have the a questionnaires 
marked as the next RE. 

P (LtCol : These will be marked 13 Alpha through Echo at 
thls tune. 

PO : Those questionnaires will be sealed. 

Members, there has been an objection to my instructing 
you that I will instruct you and advise you on the law. 
I have not granted that objection, but I am telling you 
that a motion will be forthcoming on that objection that 
you all will be seeing at some later time. Keep it in 
mind. Right, defense? 

DC (Mr. Dratell): That's correct, sir. 

PO: Okay, members, several of you indicated in your 
questionnaires that you had some apprehension for the 
safety of your families because of your participation in 
this military commission and the release of your names 
to the public. I can't go back and unbell that cat. 
But do all members recognize that it wasn't the trial or 
defense that released your name? Apparently all members 
recognize that. 

Will the release of the names, of your names, affect in 
any way your ability to listen to the arguments of trial 
and defense and serve as a member in according to your 
duty in this case? Apparently not. 

Counsel, you both stated that you intend to refer the 
voir dire in case of U.S. v. Hamdan and focus question 
to the members based on that voir dire. This is the 
same, this is RE 10 and 11. You all still going with 
that? 

P (LtCol - : Yes, sir. 
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DC ( M r .  D r a t e l l )  : Yes, s i r .  

PO : M r .  H i c k s ,  once again  t h i s  i s  t h e  e x h i b i t  t h a t  counsel  
have i n  f r o n t  of you. You weren ' t  here ,  b u t  
M r .  D r a t e l l  -- some member of t h e  de fense  team was h e r e  
f o r  a l l  v o i r  d i r e ;  r i g h t ?  

DC ( M r .  D r a t e l l )  : T h a t ' s  c o r r e c t ,  sir. 

PO : Do you o b j e c t  t o  them bas ing t h e i r  q u e s t i o n s  on t h i s ?  

ACC : No, sir. 

PO : Okay. Okay, Members, I asked you a l l  s e v e r a l  genera l  
q u e s t i o n s  yes te rday .  Any member want t o  change t h e  
answer t o  any of t h o s e  genera l  q u e s t i o n s  I asked about 
your p a r t i c i p a t i o n ?  Apparently no t .  

Members, r i g h t  now I do a s k  you t h i s ,  probably t h e  most 
impor tant  ques t ion  of a l l  of t h e  v o i r  d i r e :  Does each 
member understand t h a t  he must d i s r e g a r d  anything t h a t  
he  may have been exposed t o  i n  any way and dec ide  t h e  
case  of  t h e  United S t a t e s  v. M r .  H i c k s  s o l e l y  on t h e  
evidence  and t h e  law presen ted  t o  you i n  t h i s  courtroom? 
Apparently a l l  members understand t h a t .  

Members, i f  counsel  a s k  you a ques t ion  and it is going 
t o  t a k e  you i n t o  a c l a s s i f i e d  a r e a  -- you a l l  know where 
t h a t  is, t h e y  d o n ' t ,  s o  it i s  on you t o  say  can I hold  
t h a t  f o r  a closed s e s s i o n .  They a r e n ' t  going t o  keep 
reminding you of  t h a t .  Apparently a l l  members 
understand t h a t .  

General v o i r  d i r e ,  t r i a l ?  

P (LtCol m Thank ou sir. Gentlemen, I am Lieutenant  
Colonel  om- U.S. Ma 
t a b l e  wi th  m e  is my co-counsel,  
and my p a r a l e g a l ,  S t a f f  Sergeant  
we r e p r e s e n t  t h e  United S t a t e s  of  America i n  t h i s  case .  

J u s t  a  couple  ques t ions .  F i r s t  o f  a l l ,  s i n c e  a r r i v i n g  
he re  a t  Guantanamo Bay and up t o  t h e  p resen t  has  any 
member been con tac ted  by t h e  media, any c o n t a c t  wi th  any 
media? 

PO : Apparently not .  
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Office of the Presiding Officer 
Military Commission 

14 September 2005 

SUJ3JECT: Presiding Officers Memorandum (POM) # 1-2 - Presiding Officers 
Memoranda 

This POM supercedes POM # 1-1 dated 12 August 2004 

1. From time to time, this Presiding Officer will, and other Presiding Officers may, feel the need 
to advise counsel on matters which might affect the preparation for and trial of cases before a 
Military Commission. To this end, the Presiding Officer has established Presiding Officers 
Memoranda (POM). These memoranda will be furnished to all counsel and others concerned 
within the Office for Military Commissions. In general, these POMs are issued to assist the 
Commission and its participants, to include the Presiding Officer, in preparing for and providing 
a full and fair trial under the provisions of Commission Law as defined below. 

2. POMs, communications with counsel, and courtroom proceedings may use the term 
"Commission Law." Commission Law refers collectively to the President's Military Order of 
November 13, 2001, DoD Directive 5 105.70, Military Commission Orders, Military 
Commission Instructions, and Appointing Authority/Military Commission Regulations in their 
current form and as they may be later issued, amended, modified, or supplemented. POMs shall 
be interpreted to be consistent with Commission Law and should there be a conflict, Commission 
Law shall control. 

3. Numbering and effective dates of POMs. 

a. Each POM will be limited to a single, general subject. 

b. Changes to POMs will be in the form of rescinding a previous POM and reissuing a 
complete revision. Revised POMs will carry a number with a hyphen. Example: POM 15 is the 
first POM on a topic. If that POM is changed, the new POM will be numbered 15- 1. A 
subsequent change would be POM 15-2. 

c. A POM is effective on the date of the POM unless otherwise indicated. 

d. References to superseded POMs. In some cases, one POM may refer to another, but the 
reference is out of date. References to superseded POMs will be read to refer to the current POM 
in the series. Example: POM 15 refers to POM 4- 1. Later, POM 4-2 is issued but the reference in 
POM 15 is not changed immediately. Though the reference in POM 15 is no longer current, 
POM 4-2 (and not POM 4- 1) is still in effect. Furthermore, POM 15 shall be read to refer to 
POM 4-2 because POM 4-2 is the current one in the POM 4 series. 

POM 1-2, Presiding Officers Memoranda, 14 SEP 05, Page 1 of 2 Pages 

RE 139 (al Bahlul)
Page 2 of 74 



4. POMs are not intended to and do not create any right, benefit, or privilege, substantive or 
procedural, enforceable by any party, against the United States, its departments, agencies, or 
other entities, its officers or employees, or any other person. No POM provision shall be 
construed to be a requirement of the United States Constitution. Failure to meet a time period 
specified in a POM shall not create a right to relief for the Accused or any other person. 

5. Some POMs may be issued in conjunction with the Chief Clerk for Military Commissions 
when there may be shared responsibility among or between the Presiding Officer, the Assistant 
to the Presiding Officers and the Chief Clerk. 

Signed by: 

Peter E. Brownback 111 
COL, JAY USA 
Presiding Officer 
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Office of the Presiding Officer 
Military Commission 

September 14,2005 

SUBJECT: Presiding Officers Memorandum (POM) # 2-2 Appointment and Role of 
the Assistant to the Presiding Officers 

This POM supersedes POM # 2-1, dated September 16,2004 

1. Pursuant to Military Commission Order No. 1, and Military Commission Instruction 
No. 6,  an Assistant to the Presiding Officers has been detailed and shall report to the 
Presiding Officer and work under his supervision to provide advice in the performance of 
the Presiding Officer's adjudicative and administrative functions. The Assistant may act 
on behalf of the Presiding Officer. The Assistant does not act, and does not have 
authority to act, on any matter or in any manner, on behalf of the Appointing Authority. 
(See Appointing Authority Memorandum, SUBJECT Reporting Relationships and 
Authority of the Assistant to the Presiding Officer, Military Commissions, 19 Aug 2004 - 
Enclosure 1 .) 

2. The current Assistant to the Presiding Officers is Mr. Keith Hodges who has been 
detailed by the Department of Homeland Security. The Assistant to the Presiding 
Officers is also referred to as the Commission Trial Clerk. His duties are: 

a. Serve as an attorney-assistant providing all necessary support to the Presiding 
Officers of Military Commissions in a broad array of legal issues, to include functional 
responsibility for legal and other advice on substantive legal, procedural, logistical, and 
administrative matters and services to the Presiding Officers, Military Commissions. 

b. Responsible for handling significant, complex matters assigned by the Presiding 
Officers of the Military Commissions, which may require legal or other analysis of 
substantive legal, procedural, logistical, and administrative matters outside of normally 
assigned areas of responsibility. 

c. Work under the supervision of the Presiding Officers, to include providing advice 
to the Presiding Officers in connection with their performance of adjudicative functions, ex 
parte if required, with respect to substantive legal, administrative, logistical, and procedural 
matters. (See ABA Model Code of Judicial Conduct Canon 3B(7)). 

d. Act on the Presiding Officer's behalf to make logistical and administrative 
arrangements. 

e. Draft, coordinate, staff, and publish guidelines for Commission Proceedings to 
include Presiding Officer Memoranda (POM). (POMs must be personally approved by the 
Presiding Officer.) 
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f. Process and manage policy, procedure, and similar actions and activities designed 
to contribute to the efficient operation of the Commission - both current and future 
operations. 

g. Coordinate the integration of operations that affect in-court proceedings with OMC 
and JTF, Guantanamo Bay, and other support personnel - to include the bailiff, security 
personnel, and court reporters - in providing services to the Commission. 

h. To sign FOR THE PRESIDING OFFICER, or send emails in that capacity, 
concerning any matter that the Presiding Officer could direct, or does direct, except those 
that under Commission Law or a POM can only be performed personally by the Presiding 
Officer. 

i. Other duties not listed above which are consistent with improving the processes, 
procedures, administration, and logistics of the Office of the Presiding Officer and the 
Commissions and which are not inconsistent with paragraph 3 below. 

3. The Assistant is not authorized to: 

a. Communicate or discuss any matter with any Commission member or alternate 
member (except the Presiding Officer) other than to arrange for their administrative and 
logistical needs. 

b. Be present during any closed conference or session of the members. 

c. Advise the Presiding Officer concerning the decision on any matter that 
requires the vote of the entire Commission, including the Presiding Officer; however, the 
Assistant may prepare any documents and drafts necessary or required to process, record, 
and disseminate any decision by the Commission. 

d. Provide any substantive advice to the Presiding Officer on any matter that, at 
the time the substantive advice would be offered, requires a vote or decision by the entire 
Commission, including the Presiding Officer. 
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4. Except as approved in advance in writing by the Presiding Officer, Mr. Hodges is not 
permitted to perform any duties for the Department of Homeland Security that involve: 
advice to law enforcement concerning an active case or investigation; advice on how to 
detect, investigate, or prosecute alleged acts of terrorism or violations of international 
law; or any other matter that would create a perception in the minds of a reasonable 
person that the Assistant's home agency (Department of Homeland Security) has any part 
in the Commission process through the actions of the Assistant. 

5. Any email which is sent to the Presiding Officer will be CC to the Assistant to the 
Presiding Officers. If counsel believe there is a legal reason not to CC the Assistant to the 
Presiding Officers, counsel shall include that reason in the email to the Presiding Officer. 

Signed by: 

Peter E. Brownback I11 
COL, JA, USA 
Presiding Officer 

1 Enclosure 
As stated 
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APPOINTING AUTHORITY FOR 
MILITARY COMMISSIONS 

FOR OFFICIAL USE ONLY 

OFFICE OF THE SECRETARY OF DEFENSE 
1 6 4 0  DEFENSE PENTAGON 

WASHINGTON. DC 20301 -1 640 

19 August, 2004 

MEMORANDUM FOR Presiding Officer, Colonel Peter Brownback 

SUBJECT: Reporting Relationships and Authority of the Assistant to .the Presiding 
Officer, Military Commissions 

This memorandum sets forth the reporting relationships and levels of authority for 
persons assigned as Assistant to the Presiding Officer. 

Pursuant to Section 4(D), Military Commission Order No. 1 and Paragraph 3(B)(1 I), 
Military Commission Instruction No. 6, an Assistant to the Presiding Oficer shall report 
to the Presiding Officer. The Assistant to the Presiding Officer will work under the 
supervision of the Presiding Officer and provide advice in the performance of the 
Presiding Officer's adjudicative hctions.  The Assistant to the Presiding Officer will act 
on behalf of the Presiding Oficer. 

The Assistant to the Presiding Officer does not act, and does not have authority to act, 
on any manner on behalf of the Appointing Authority. 

John D. ~ l t e n b u r ~ ,  Jr. 0 
Appointing Authority 

for Military Commissions 

cc: Chief Prosecutor 
Chief Defense Counsel 
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Office of the Presiding Officer 
Military Commission 

8 September 2005 

SUBJECT: Presiding Officers Memorandum (POM) # 3-1: Communications, Contact, and 
Problem Solving 

This POM supersedes POM # 3 dated July 19,2004 

1. This POM establishes general procedures for communications among counsel, the Presiding 
Officer, and the Assistant to the Presiding Officers. These procedures are designed to avoid ex 
parte communications, to ensure the accused receives a full and fair trial, to ensure that 
procedural matters leading to trial are handled efficiently, and to provide efficient and 
expeditious methods of communications. 

2. The preferred, and most reliable, method of communication among the Presiding Officer and 
counsel is email with CCs to opposing counsel and the Assistant. The following email 
conventions will be followed. Counsel should review the enclosure on the benefits of email 
communications. 

a. Do not send classified information or Protected Information in the body of an email or 
as an attachment. 

b. Keep emails to a single subject. 

c. Use a descriptive subject line in the email. If the email concerns an item that has a 
filings inventory number, the subject line must include that number. 

d. Identify, in the body of the email, each attachment being sent. 

e. When sending a document that has an attachment, send all the attachments in the same 
email as the document to which it is an attachment. (The exception would be if such an email 
would exceed the capabilities of the LAN.) Parties are welcome to make a filing with all the 
attachments merged into a single document. Legal NCOs are adept at this. 

f. Text attachments will be in Microsoft Word. If a recipient does not have this program, 
text attachments will be saved and sent as RTF (rich text format) that can be opened by almost 
any word processing program. If an electronic version of a text attachment is not available, it will 
be sent in Adobe (PDF). 

g. Save all emails you send for your record copy of the communication. Remember that 
all filings that are before the Commission will be listed on the filings inventory, and it is the 
responsibility of counsel to compare what they think has been properly filed with the filings 
inventory. 
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g. If it is necessary to send images, JPG, BMP, or TIFF may be used. Consult the 
Assistant if you need to send other file formats. 

h. Avoid archiving (Winzip.) Before sending an archived file, get permission from the 
PO or APO. 

i. If the Presiding Officer will need to know classified information to resolve the matter, 
advise him of that fact in the email and the location of the materials that he will need to review 
(if such facts or locations are not classified or Protected). 

j. Given the number of counsel and the changes in the trial teams, all parties must ensure 
that all who need the email receive a copy. If any addressee notices that an email was not CC'd to 
a person who needs to have a copy, forward a copy to the person who needs that email and 
advise the sender of the failure to include the person. 

k. Counsel are encouraged to CC their own Legal NCOs and the Legal NCOs of opposing 
counsel. These NCOs have a measurably positive impact on the efficiency and reliability of the 
system. 

3. Because of frequent changes to the composition of trial teams, the Assistant andlor the 
Presiding Officer may elect to send an email to the Chief Defense Counsel or Prosecutor, and 
their respective Chief Legal NCOs, for distribution to all counsel, or all counsel of a particular 
team. When the Presiding Officer or the Assistant uses this method, the Chief Legal NCO will 
CC the Assistant with a copy of the email that the Chief legal NCO sends to the counsel. 

4. When telephonic conferences are necessary, the Presiding Officer will designate the person to 
arrange the conference call. 

5. The Presiding Officer is responsible for insuring that each accused receives a full and fair 
trial. As part of this responsibility, the Presiding Officer is available not only to resolve motions 
and make rulings, but also to insure that counsel have a place to go to get their problems 
resolved. Any counsel who has an issue which is not, in herlhis opinion, being satisfactorily 
addressed must present the problem to the Presiding Officer if she  wants the Presiding Officer to 
take some action. That request may trigger the need to use procedures set forth in another POM. 

Signed by: 

Peter E. Brownback I11 
COL, JA, USA 
Presiding Officer 

1 Enclosure 
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Enclosure to POM # 3-1 

This enclosure comes from part of an email the Presiding Oflcer sent on August 4, 2004 

To All Counsel, 

1. I received an email from a counsel today asking that a particular "e-mail and (counsel's) 
response be made part of the record of proceedings and published to the public in keeping with 
the (accused's) right to a public hearing." I thought it would be beneficial to provide a reply that 
might assist all. 

2. In case some of you missed my thoughts on this matter, let me share with you a portion 
(slightly edited) of an email I sent recently on the general topic of using email in preparing cases 
for trial. 

Most lawyers and judges find email presents a fast, inexpensive, world-wide accessible, and 
reliable system to share information among multiple parties. It is, in my opinion, far more 
reliable, faster, and efficient than multiple mailings, multiple fax transmissions, and tracking 
down people for conference calls. It provides a record that a document was sent and received, 
and a record of what was done. For those who travel a lot and who are unsure where they will be, 
one can check an email account, 24 hours a day, in almost any city in the world. I also believe 
that email is an excellent way of preserving what has transpired - that is, in fact, one of the 
reasons I chose this method. If there is a question of what communications were made, and the 
content of those communications, forwarding a previously sent or received email is easy, and any 
email can be printed and appended to the record. With many lawyers in different parts of the 
country, email seems smart, in keeping with the technology of today, and mirroring what is being 
done in State and Federal courts with electronic filings and the like. While a trial cannot and will 
not be conducted by email, it works for the purposes I have outlined. 

3. Everything which is emailed to me or Mr. Hodges is retained, and I feel certain that counsel 
have kept and will keep copies as well -- both for their own records and in case one of us misses 
something. 

4. A record of trial will be prepared in this case and will consist of many things we are all 
familiar with, primarily testimony and exhibits. One type of exhibit - referred to as an Appellate 
Exhibit in military practice - will be Review Exhibits. I expect that those items or matters which 
are denominated as Appellate Exhibits in military practice - generally speaking items to 
complete the record, but which are not used as evidence on the merits or sentencing - will be 
Review Exhibits for Commission proceedings. 

5. I would expect that if there is a dispute on a matter, or if an email or other writing is part of 
what counsel wants to offer in motions practice, any party may ask that the item be marked as an 
RE or offer it as an attachment to an RE. It would probably be unwise to mark every email or 
writing exchanged between the parties because of the volume involved, but if a counsel thinks it 
is necessary that an item be marked as an RE, it will be so marked and appended. 
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6. As to the reference to the emails being "published," I'm not sure of the meaning of that term 
in this context. After a case is completed, a record of the proceedings will be prepared and 
forwarded to the Appointing Authority for his action. That is the extent of my publication of 
documents in this case. As to being published to the public, there is Commission Law on how 
matters are provided to the public and the role of Public Affairs in that regard. If I missed the 
meaning, let me suggest counsel wait until we are together in session to discuss it. 

7. Incidentally, to assist counsel in identifying and pre-marking trial exhibits, to include REs, I 
am preparing a POM on that matter (subsequently issued as POM # 8.) For those who have 
problems with Roman numerals (a group which includes the Presiding Officer), you should be 
pleased to learn that Roman numerals will not be used for REs. 

COL Brownback 

Presiding Offcers Memorandum 3-1, Communications, Contact, and Problem Solving, 8 SEP 2005 Page 4 
273 RE 139 (al Bahlul)

Page 11 of 74 



Office of the Presiding Officer 
Military Commission 

20 September 2005 

SUBJECT: Presiding Officers Memorandum (POM) # 4-3: Motions Practice 

This POM supersedes POM # 4-2 issued 7 Oct 2004 

1. Purpose. This POM establishes the procedures for motions practice before Military Commissions. 
If a party wishes the Presiding Officer to take action on a matter, it must be presented to the Presiding 
Officer in accordance with this Memorandum. 

2. This POM does not apply to: 

a. Service upon anyone other than the Presiding Officer or opposing counsel. As this POM 
applies only to service of a filing to the Presiding Officer and opposing counsel as to matters to be 
resolved by the Presiding Officer, it does not constitute service upon the Appointing Authority, the 
Department of Defense, the Office of General Counsel, the Office of Military Commissions, or any 
other person or entity other than the Presiding Officer and opposing counsel. With respect to service 

. upon opposing counsel, service is effective only with respect to matters to be resolved by the 
Commission and the Presiding Officer, and does not constitute service for any other purpose such as to 
present matters to the Appointing Authority or others for resolution or attention. 

b. Formatting filings with respect to witness requests. See POM # 10-1. 

c. Formatting filings with respect to Access to Evidence, Discovery, and Notice Provisions. See 
POM# 7-1. 

d. Formatting filings with respect to Requesting Conclusive Notice to be Taken. See POM # 6- 
2. 

e. Wherever another POM specifically provides that this POM, or portions thereof, do not 
apply 

f. Requests to the entire Commission on the admissibility of evidence as provided in paragraph 
6D(1), MCO # 1. 

g. Briefs directed by the Presiding Officer. In the Order directing the brief, the Presiding 
Officer will specify which, if any, provisions of this POM apply. 

h. Formatting filings with respect to Requests for Protective Orders or Limited Disclosure. See 
POM # 9-1. 
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3. Definitions. 

a. A "motion," as used in this POM, is the original request fiom the moving party (the party 
requesting relief) to the Presiding Officer for any type of relief, or for the Presiding Officer to direct 
another to perform, or not perform, a specific act. 

b. A "filing" includes a written motion, response, reply, supplement, notice of a motion, request 
for special relief, or other communication involved in resolving a motion. 

c. A bbresponse" is the opposing party's answer to a motion. 

d. A "reply" is the moving party's answer to a response. 

e. A "supplement" is a filing in regard to a motion other than a motion, response, or reply. 

f. A filing is "sent" or "filed" when sent via email to the correct email address of the 
recipient(s). If there is a legitimate question whether the email system functioned correctly (bounced 
email notification for example), the sender shall again send the filing until satisfied it was transmitted 
or an email receipt is received. See POM # 12 and paragraph 3g(2) below concerning whether a filing 
is before the Presiding Officer for decision. 

g. Receiving filings. 

(1) A filing is "received" by the opposing party when it is sent to the proper parties per 
paragraph 5 below - with the following exceptions: 

(a) The recipient was OCONUS when the email was sent in which case the filing is 
received on the first duty day following return from OCONUS. 

(b) The filing was sent on a Friday, Saturday, or Sunday when the recipient was not 
OCONUS, in which case the filing is received the following Monday. If the following Monday is a 
Federal holiday, the filing is received on the following Tuesday. 

(c) Upon request by the receiving party or the Chief Prosecutor or Defense Counsel or 
their Chief Deputies on behalf of their counsel, the Presiding Officer establishes a different "received 
date" to account for unusual circumstances. Requests to extend the time a filing was received shall be 
in the form of a special request for relief. In the alternative, a request for an extension may be filed. See 
paragraph 1 3b. 

(2) A filing is not received, in terms of being before the Presiding Officer for resolution, unless 
it has been placed in the filings inventory as an active filing. See POM # 12. 

4. Managing motions practice. The Assistant to the Presiding Officer may not resolve motions or 
grant extensions, but the Assistant is authorized to manage the processing of motions and other filings 
and to direct compliance with this POM to include both matters of form and content, without referral 
of the matter to the Presiding Officer. Only the Presiding Officer may grant a delay or departure from 
the time required for a filing; however, the Presiding Officer's decision on such matters may be 
announced to the parties by the Assistant. 
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5. Sending, serving, and formatting filings. Enclosures 1-3 provide samples of a motion, response, 
and reply. In addition, as to every filing, unless this POM or another POM specifically provides 
otherwise: 

a. The filing will be sent by email as an attachment, and will be in Microsoft Word or PDF. If a 
recipient does not have these programs, text attachments will be saved and sent as RTF (rich text 
format) that can be opened by almost any word processing program. Attachments will not be in "track 
changes" or "mark-up" format. The pages will be numbered, and the footer will also indicate the 
number of pages. 

b. All emails to the Presiding Officer and the Assistant will be on a single topic. See POM # 3- 
1. In motions practice, a single email will not address or contain more than one filing. 

c. The filing will carry the caption of the case on the top left of the first page, and the subject of 
filing on the right top. (See the samples at the enclosures.) The subject shall be usefully descriptive 
containing the name of the party (prosecution/defense) filing it, the type of filing (motion, response 
etc.) and a unique and descriptive name of the filing. Generic or non-descriptive subject lines (such as 
Motion to Dismiss, or Motion for Appropriate Relief) are not helpful and will not be used. Documents 
received with non-descriptive or unhelpful subject lines will be returned by the Presiding Officer or the 
Assistant for compliance with this POM. If a filings inventory number has been assigned, it will be on 
the first line of the subject. Example: A response to P2 in US v Jones should read: "P2 Jones - Defense 
Response - Motion to Exclude Statements ofMr. Smith." 

d. The subject line of the email to which the filing is attached will follow the same guidance as 
paragraph 5c above to assist the parties in managing email files. If a filings inventory number has been 
assigned, it will be at the beginning of the subject line. 

e. The names given to matters that may appear in the filings inventory may not be classified or 
otherwise protected as the filings inventory is intended to be transmitted through unsecured networks. 
Accordingly, counsel must therefore ensure that the names of their filings are not in themselves 
classified or protected. 

f. The email and the filing in the form of an attachment will be sent to all opposing counsel, the 
Presiding Officer, the Chief Prosecutor and their Deputies, the Chief Legal NCOs for the prosecution 
and defense, and the Assistant. Once filings have been assigned a filings inventory number, the 
Assistant will send them to the Chief Clerk of Military Commissions (CCMC.) 

g. Emails sending a filing and acknowledgement that the filing was received shall be 
maintained by both senders and receivers. Note, however, that verification that a filing has been filed 
with the Commission will be as provided by the Filings Inventory as established by POM # 12. 

h. Upon receiving a filing counsel shall immediately: 

(1) Examine the address lines to ensure that all counsel concerned have been sent the filing. If 
not, the sender of the email will be immediately notified. 

(2) Examine the contents and all attachments to ensure it is complete (such as in the case 
where one fails to insert an attachment, or the wrong attachment is included.) 
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(3) Counsel receiving a filing will reply by email, only to the sender, acknowledging receipt. 

i. Citations to authority in filings. 

(1) Counsel may, and in many cases must, cite authority or references in their filings. The 
"Blue Book" (Uniform Citations) shall be used. 

(2) A web URL (web page address) is NOT acceptable as a citation because a web site can 
change, or the web page can become unavailable. 

(a) Exception 1: A web URL may be included as a citation in a filing provided that the 
document associated with the web URL is contained in the Commissions Library. In such cases, the 
URL citation shall be immediately followed with an annotation as follows (contained in the 
Commissions Library.) Filings with this statement will be returned by the Assistant with compliance 
with this POM if the document is not, in fact, in the Commissions Library. See POM # 14-1 on having 
items placed into the Commissions Library. 

(b) Exception 2: A web URL may be included as a citation in a filing if the document 
associated with the web URL is provided as an electronic attachment. In such cases, the URL will be 
followed with the annotation ( pages attached as attachment . ) .  Filings with this statement will 
be returned by the Assistant for compliance with this POM if the document is not, in fact, attached. See 
paragraph 6 below for more information about attachments, their form, and how they are attached and 
transmitted. 

6. Attachments to filings. 

a. Counsel may find it beneficial to include attachments to their filings. 

b. Attachments are required for any matter that the filing party wishes the Presiding Officer to 
consider in deciding the matter except: 

(1) For items in the Commissions Library. 

(2) For reported cases and other legal authority available through Lexis-Nexis or West Law. 

(3) If the item has been previously provided in the form of an attachment by either party in any 
filing with respect to the same series of filings to which a response, reply, or supplement is being filed. 
Required attachments filed in different motions shall be attached again. 

(4) If the matter has already been marked as an exhibit in a Commissions trial proceeding held 
on or after Sept 1,2005. 

c. All attachments to a filing will be sent in the same email as the filing. As an exception, 
if such an email would exceed the capabilities of the LAN, addressees of the email should be advised 
that an attachment will be sent by separate email. This practice will be used judiciously. When a filing 
states that an attachment is being sent and is not, the Presiding Officer or the Assistant may return the 
filing for compliance with this POM. Parties are welcome to make a filing with all the attachments to 
the filing merged into a single document. 
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d. Text attachments to filings will be in Microsoft Word, HTMIHTML, or RTF. Attachments 
will not be in "track changes" or "mark-up" format. If it is necessary to send images, JPG, BMP, or 
TIFF may be used. Consult the Assistant if you need to send other file formats. 

e. Before sending an archived file (such as WinZip), get permission from the Assistant or the 
Presiding Officer. 

f. Listing attachments. 

(1) The last paragraph of any filing that includes attachments shall state in separate sub- 
paragraphs the name of the attachment, the number of pages, and that it is part of the email sending the 
filing. When a filing states that an attachment is being sent and is not, the Presiding Officer or the 
Assistant may return the filing for compliance with this POM. 

(2) If a filing is sent that has all attachments merged into a single document (See paragraph 
6(c) above), the last paragraph of the filing shall indicate that "the following attachments are 
electronically merged into this filing" and then list all such attachments and the number of pages of 
each individual attachment in separate sub-paragraphs. 

7. Notice of motions. 

a. As soon as a counsel becomes aware that they will or intend to file a motion or other request 
for relief, they shall file a Notice of Motion using the provisions in paragraphs 5 and 6 above. The 
notice, contained in an attachment, shall state the specific nature of the relief that shall be sought, and 
when they intend to file the motion. This requirement to file a Notice of Motions shall not serve to 
delay filing requirements, or other notice of motions requirements, established by the Presiding 
Officer, Commission Law, or POMs. 

b. As an exception to paragraph 7a, a notice of a motion is not required if the party who is 
required to provide notice is able to file a motion within three duty days of when a notice of motions 
would ordinarily be due. 

c. A notice of motion is not a motion, and it does not place an issue or matter before the 
Presiding Officer for decision. If a party files a notice of motion but does not file a motion, 
the Presiding Officer will not take any action on the underlying issue for which notice has been given. 
See also POM # 12, Filings Inventory. 

d. Failure to provide timely Notice of Motion under this paragraph may result in waiver of the 
ability to file a motion. Requests for exceptions to waiver must be made to the Presiding Officer with 
specific reasons for failure to provide Notice of Motion in a timely fashion. 

8. Motions. 

a. Timing. Ordinarily the Presiding Officer will establish a deadline for the filing of motions 
by way of an Order. 

b. Format of a motion: See enclosure 1 .  
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c. Waiver. Motions which are not made in a timely fashion shall be waived. Requests for 
exceptions to waiver must be addressed to the Presiding Officer with motion-specific reasons for 
failure to make the motion in a timely fashion. 

9. Responses. 

a. Timing. Unless the Presiding Officer provides otherwise, a response is due within 7 
calendar days after a motion is received. 

b. Format of a response: See enclosure 2. 

10. Replies. 

a. Counsel may submit a reply to a response, however they must take care that matters that 
should have been raised in the original motion are not being presented for the first time as a reply. 
Replies are unnecessary to simply state the party disagrees with a response. If a reply is not filed, that 
indicates that the party stands on their motion or initial filing, and it does not indicate agreement with a 
response. 

b. Timing: Replies shall be filed within three days of receiving a response unless the party 
does not desire to file a response. 

c. Format for a reply: See enclosure 3 .  

11. Supplements to filings. 

a. Supplements may be filed for any reason provided however, that a party wishing to file a 
supplement must first obtain permission from the Presiding Officer briefly stating the reason why a 
supplement is necessary. Supplements should be reserved for those cases when the law has recently 
changed, or if material facts only recently became known. 

b. A request to file a supplement is a special request for relief. See para 12 below. All the 
provisions of paragraphs 5 and 6 apply, except that the request may be contained in the body of an 
email. The request shall briefly state the reason why a supplement is necessary. 

c. If the Presiding Officer authorizes a supplement to be filed and one is filed, all the 
provisions of paragraphs 5 and 6 shall apply in the manner and form (attachment) in which the 
supplement is sent. The supplement itself shall contain those facts, and that law, necessary to 
supplement a previous filing generally following the format for replies or responses. 

12. Special requests for relief. 

a. Counsel may at times have requests for relief that do not involve lengthy facts or citations to 
authority. Common special requests for relief could address, for example, requests to: supplement a 
filing, for extension to submit a filing, for an extension of a POM timing requirement, to adjust the 
"received" date of a filing, to append or attach documents to a previously made filing, an exception to 
a requirement to digitize attachments, or like matters that do not require involved questions of law or 
fact. A motion in the form of a special request for relief relieves counsel of the specialized format for. 
filings generally. 
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b. A motion in the form of a special request for relief will be filed following the requirements 
of paragraph 5 above except the request may be in the body of an email. 

c. Either the Presiding Officer or the Assistant to the Presiding Officers may direct that a 
special request for relief be resubmitted as a motion before the matter will be considered by the 
Presiding Officer. 

d. Counsel must not attempt to file a motion in the form of a special request for relief to avoid 
submitting a notice of motions, because the time for a notice of motion or other filing has passed, or 
solely to avoid the formatting requirements of paragraph 8b and enclosure 1. 

e. The content of a special request of relief will contain the style of the case, the precise nature 
of the relief requested, those facts necessary to decide the request, citations to authority if any, and why 
the relief is necessary. 

13. Request for extensions of time. 

a. Requests to extend the time provisions in this POM shall be in the form of a special request 
for relief. The request itself may be contained in the body of an email. The provisions of paragraphs 5 
and 6 apply. 

b. The request may be made by any counsel on the case. It may also be made by the Chief or 
Deputy Chief Prosecutor, or the Chief or Deputy Chief Defense Counsel, if detailed or civilian counsel 
on the case are unavailable to receive service of a filing, is unavailable, or otherwise is unable to 
request an extension. 

14. Burdens of proof and persuasion. As a general rule, the burden of proof (production of 
evidence) and the burden of persuasion in motions practice is on the moving party. In any motion in 
which the moving party does not believe that the general rule should apply or believes that one or both 
of the burdens should change after a certain quantum of evidence is introduced, the party must provide: 

a. A statement of the burden of proof (production of evidence) in the particular motion, 

b. A statement of the burden of persuasion in the particular motion, 

c. The point, if any, at which either the burden of proof or the burden of persuasion is shifted to 
the non-moving party, and 

d. The legal argument in support of the statement, particularly focusing on Commission Law. 

15. Security considerations and exceptions. 

a. This POM does not relieve any person from their duty to adhere to Commission Law, 
Federal and other laws and regulations concerning the handling, marking, dissemination, and storage 
of classified or protected information. 

b. No party may send any classified or other protected material to the Presiding Officer or the 
Assistant by email. If there is a need to transmit classified or protected material to the Presiding 
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Officer or the Assistant, counsel will so advise the Assistant. The Assistant will provide transmission 
protocols. 

c. Filings that contain classified or other protected information. In the event that a motion or 
filing contains classified or other protected information, the person preparing the filing will send a 
notice of motion in accordance with paragraph 7 above sufficiently detailed - consistent with not 
revealing classified or other protected information - to assist the Presiding Officer in scheduling 
resolution of the matter. Counsel will then provide a complete filing in written form with opposing 
counsel following the format described in this POM. Counsel preparing the filing will make two 
additional copies for the Presiding Officer and Assistant to review when security considerations can be 
met. 

16. Rulings. The Presiding Officer shall make final rulings on all motions submitted to him based 
upon the written filings of the parties submitted in accordance with this POM, and the facts and law as 
determined by the Presiding Officer, unless: 

a. Material facts, that are necessary to resolution of the motion, are in dispute which requires the 
taking of evidence, or 

b. A party correctly asserts in a filing that the law does not permit a ruling on filings alone, 
accompanied by citation to the authority which prohibits the Presiding Officer from ruling on the 
filings alone. 

c. The Presiding Officer, in his sole discretion, determines that oral argument is necessary to 
provide a full and fair trial. 

17. Nothing in this POM should be construed to dissuade counsel from an early sharing of 
information, to include motions and other filings, to ensure a full and fair trial. 

Original signed by: 

Peter E. Brownback 111 
COL, JA, USA 
Presiding Officer 

3 Enclosures 
1. Format for Motion 
2. Format for Response 
3. Format for Reply 
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Enclosure 1 to POM # 4-3, Format for a Motion 

UNITED STATES OF AMERICA 

v. 

[Name of Accused] 

[aka if any; not required] 

Note: A filings inventory number is not usually available for - 
the first motion or filing in a series. It will be added by the 

APO when the filing is received, and included in responses 
and replies. 

Defense Motion 
to Suppress Oct 5,2002 Statement Allegedly Made by 

the Accused to Joe Jones 

[Date motion filed] 
Note: Use bold as shown above. - 

Note: The caption above was created using a 2 column table. Counsel may use that method, or any other, that - 
separates the name of the case from the name of the filing. 

NOTE: The following will be included in separately numbered paragraphs. Use Arabic numbers. 

1. A statement that the motion is being filed within the time frames and other guidance established by this POM 
or other direction of the Presiding Officer or a statement of the reason why it is not. 

2. A concise statement of the relief sought. 

3. (Optional): An overview of the substance of the motion. 

4 (May be required.) Statement concerning burden of proof. See paragraph 14 of this POM. 

5. The facts, and the source of those facts (witness, document, physical exhibit, etc). Each factual assertion will 
be in a separate, lettered sub-paragraph. This will permit responses to succinctly admit or deny the existence of 
facts alleged by the moving party. If the facts are or the identity of the source is protected or classified, that 
status will be noted. 

6. Why the law requires the relief sought in light of the facts alleged including proper citations to authority 
relied upon. See paragraph 5i of this POM for citation rules and special considerations for URL citations and 
cites to Commissions Library materials. 

7. Whether oral argument is requested and required by law. If asserted that argument is required by law, 
citations to that authority, and how the position of the party cannot be made filly known by filings in 
accordance with this POM. 

8. The identity of witnesses that will be required to testify on the matter in person, and/or evidentiary matters 
that will be required. (Listing a witness is not a request for the witness. See POM # 10- 1. Stating the evidence 
needed is not a discovery request or a request for access to evidence. See POM # 9- 1. 

9. Additional information not required to be set forth as above. 

10. A list of attachments. (See paragraphs 5 and 6 of this memorandum when attachments must be listed here, 
and the format for doing so.) 

(Note: a size 11 font was used to provide this information on a single page. Please use a I2  font in thefiling.) 
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Enclosure 2 to POM # 4-3, Format for a Response 

UNITED STATES OF AMERICA 

v. 

[Name of Accused] . 

D 104 [Name of Accused] 

Government Response 
To Defense Motion to Suppress Oct 5,2002 Statement 

Allegedly Made by the Accused to Joe Jones 

NOTE: The following will be included in separately numbered paragraphs. Use Arabic numbers. 

[aka if any; not required] 

1. A statement that the response is being filed within the time frames and other guidance established by this 
POM or other direction of the Presiding Officer, or a statement of the reason why it is not. 

[Date motion filed] 
Note: Use bold as shown above. - 

2. Whether the responding party believes that the motion should be granted, denied, or granted in part. If granted 
in part, the response shall be explicit what relief, if any, the responding party believes should be granted. 

3. Overview - Only if the motion contains an overview paragraph. This paragraph is not required even if the 
motion had an overview paragraph. 

4. Those facts cited in the motion which the responding party agrees are correct. When a party agrees to a fact in 
motions practice, it shall constitute a good faith belief that the fact will be stipulated to for purposes of resolving 
a motion. These will correspond to the subparagraph in the motion containing the facts involved. 

5. The responding party's statement of the facts, and the source of those facts (witness, document, physical 
exhibit, etc.), insofar as they may differ from the motion. As much as possible, each factual assertion should be 
in a separate, lettered subparagraph. If the facts or identity of the source is Protected or classified, that status will 
be noted. These will correspond to the subparagraph in the motion containing the facts involved. 

6. Why the law does not require or permit the relief sought in light of the facts alleged including proper citations 
to authority relied upon. (See paragraph 5i of this POM for citation rules and special considerations for URL 
citations and cites to Commissions Library materials.) 

7. (May be required): Address this POM's paragraph14 issue regarding burdens if addressed in the motion, or it 
is otherwise required to be addressed. 

8. Whether oral argument is requested and required by law. If asserted that argument is required by law, 
citations to that authority, and how the position of the party cannot be made hl ly known by filings in 
accordance with this POM. 

9. The identity of witnesses that will be required to testify on the matter in person, andlor evidentiary matters 
that will be required. Listing a witness is not a request for the witness. See POM # 10-1. Stating the evidence 
needed is not a discovery request or a request for access to evidence. See POM # 9-1. 

10. Additional information not required to be set forth as above. 

1 1. A list of attachments. See paragraphs 5 and 6 of this memorandum when attachments must be listed here, 
and the format for doing so. 

(Note: a size I 1  font was used to provide this information on a single page. Please use a 12 font in the filing.) 
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Enclosure 3 to POM # 4-3, Format for a Revlv 

UNITED STATES OF AMERICA 

v. 

[Name of Accused] 

[aka if any; not required] 

D 104 [Name of Accused] 

Defense Reply 
to Government Response to Defense Motion to 

Suppress Oct 5,2002 Statement Allegedly Made by the 
Accused to Joe Jones 

[Date motion filed] 
Note: Use bold as shown above. - 

NOTE: The following will be included in separately numbered paragraphs. Use Arabic numbers. 

1. A statement that the reply is being filed within the time frames and other guidance established by 
this POM or other direction of the Presiding Officer, or a statement of the reason why it is not. 

2. In separately numbered paragraphs, address the response as needed. When refemng to the response, 
identify the paragraph in the response being addressed. 

3. Citations to additional authority if necessary. See paragraph 5i of this POM for citation rules and 
special considerations for URL citations and cites to Commissions Library materials. 

4. The identity of witnesses not previously mentioned in the motion or response who will be required 
to testify on the matter in person, andlor evidentiary matters not previously mentioned in the motion or 
response that will be required. Listing a witness is not a request for the witness. See POM # 10- 1. 
Stating the evidence needed is not a discovery request or a request for access to evidence. See POM # 
9-1. 

5. Additional information not required to be set forth as above. 

6. A list of any additional attachments. See paragraphs 5 and 6 of this memorandum when attachments 
must be listed here, and the format for doing so. 
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Office of the Presiding Officer 
Military Commission 

September 1 9,2005 

This document has been approved by both the Presiding Officer as a Presiding Officer 
Memorandum, and by the Chief Clerk for Military Commissions in the form he deems appropriate. 

SUBJECT: Presiding Officers Memorandum (POM) # 5-1 - Spectators at Military 
Commissions 

This POM supersedes POM # 5 dated 2 Aug 2004. 

1. Commission Law provides for open Commission proceedings except when the Presiding 
Officer determines otherwise. Commission Law also charges the Presiding Officer to maintain 
the decorum and dignity of all Commission proceedings. 

2. The enclosed document, "Decorum for Spectators Attending Military Commissions," shall 
be in force whenever the Commission holds proceedings open to spectators. The enclosure 
may be used by bailiffs, security personnel, those with Public Affairs responsibilities, and 
other Commission personnel to inform spectators and potential spectators of the conduct and 
attire expected. 

3. There are other rules that pertain to media personnel that have been prepared and 
disseminated by Public Affairs representatives. The enclosure does not limit or change those 
rules. 

4. In conjunction with the Joint Task Force Guantanamo Bay, Office of Military Commissions, 
the responsible Public Affairs Office, security personnel, the Chief Prosecutor, the Chief 
Defense Counsel, and the Assistant to the Presiding Officer, the Chief Clerk for Military 
Commissions (CCMC) will be responsible for preparing and issuing spectator seating charts. 
To the extent possible, the CCMC will allocate specific areas in the courtroom where different 
persons and entitles may sit, and issue passes to designated personnel who may in turn 
issue the passes to spectators. The Assistant to the Presiding Officer will assist the CCMC 
as needed in working with in-court security personnel to resolve spectator issues. 

Approved by: 

Peter E. Brownback Ill 
COL, JA, USA 
Presidirlg Officer 

1 Enclosure 

M. Harvey 
Chief Clerk of Military Commissions 
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Decorum for Spectators Attending Military Commissions 
(Enclosure to POM 5-1) 

The decorum and dignity to be observed by all at the proceedings of this Military 
Comrr~ission will be the same as that observed in military and federal courts of the United 
States. 

Spectators, including members of the media, are encouraged to attend all open 
Commission proceedings. The proceedings may be closed by the Presiding Officer for 
security or other reasons. 

The following rules apply to all persons, to include spectators, observers, and trial 
participants, in the courtroom. Failure to follow these rules may result in being denied access 
to the courtroom, and could result in a charge of contempt of court and expulsion from 
commission-related activities at Guantanamo Bay, Cuba. Nothing in this POM, however, 
prohibits properly appointed JTF security forces from bringing into the courtroom those items, 
or that equipment, needed in the official performance of their duties as authorized by security 
plans approved by the Commanding Officer, JTF Guantanamo Bay. 

a. All military commission spectators must wear appropriate attire. Generally, casual 
business attire is appropriate for civilians. Examples of acceptable casual business attire 
include: long-pants, knee-length skirts, and collared shirts with sleeves. Inappropriate attire 
would include, but is not limited to, the following: shorts, sleeveless shirts (tank tops, halter 
tops, etc.), denim jeans, T-shirts, mini skirts, and any accessories or other attire with political 
slogans. Individuals wearing inappropriate attire will not be permitted to observe courtroom 
proceedings in'the courtroom. 

b. All persons and all items entering or present in the courtroom are subject to 
inspection at any time for contraband or items that are, or could be used as, a weapon or that 
could pose a security risk. 

c. No distractions are permitted during court sessions to include, but not limited to: 
talking, eating, drinking, chewing gum, standing and stretching, sleeping, using tobacco 
products, or other disruptions. Due to the hot and humid environment in Guantanamo Bay, 
clear bottled water with a re-closable lid will be perrr~itted in the courtroom and may be 
consumed therein. No other beverages or food are permitted in the courtroom while 
commissions are in session. 

d. Spectators are not permitted to interact with trial participants either during sessions 
or breaks in the proceedings. Trial participants include: the Presiding Officer, panel members, 
prosecutors, defense counsel, the accused, witnesses, guards, court reporters, translators, 
and other personnel assisting in the conduct of military commissions. Spectators are also 
expected to respect the privacy of other spectators during trial recesses and not press for 
unsolicited interactions. 

e. Sketching or artistic renditions in the courtroom while court is in session are not 
allowed except for that pool sketch artist as arranged through the Public Affairs Office. 
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f. It is improper for anyone to visibly or audibly display approval or disapproval with 
testimony, rulings, counsel, witnesses, or the procedures of the Comrr~ission during the 
proceedings. For the same reason, signs, placards, leaflets, brochures, clothing, or similar 
items that could convey a message about the proceedings are also not allowed in the 
courtroom or in the courtroom's vicinity. 

g. As is customary in court proceedings, spectators will rise when the bailiff announces 
"All rise." 

h. The following items may not be present or brought into the courtroom during any 
session: 

1. Computers, laptops, PDls, PDAs, pagers, cell phones, tape/CD/ MP3 
players, audio recorders, video recorders, cameras, and any and all other types of electronic 
or battery-operated devices. Not only can these devices be distracting to others in the 
courtroom, but they pose a substantial security risk. Counsel and their trial assistants, court 
reporters, and the Closed Circuit TV operator may have computers. The court reporter, the 
Closed Circuit TV operator and Commission translators may have cameras and audio 
recorders to be used in the performance of their official duties. 

2. Weapons or items that can be used as a weapon to include firearms, knives, 
explosives of any kind, staplers, letter openers, scissors, and the like. 

i. Spectators may bring the following into the courtroom: 

1. Legal or writing pads (long or short) with or without pocket covers or 
portfolios. (Ring binders of any size are not permitted.) 

2. Manila folders containing papers. 
3. Cardboard accordion folders containing papers. 
4. Plastic Velcro-type binders containing bound papers or documents. 
5. Pens, pencils, and highlighters. 
6. Purses not to exceed 5 X 8" X 3" in size, with or without a carrying strap, 

containing personal items. 

j. Entering and exiting the courtroom will be only through the south entrance. Leaving 
the courtroom once a session has begun will be limited to extreme emergencies, and every 
attempt should be made to take comfort breaks during court recesses. 

k. Members of the media are reminded they have agreed to certain rules established 
by Pubic Affairs representatives. 
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I. Properly-badged Commissions staff personnel participating in a session of the 
Commission (counsel, translators, paralegals, reporters, and others designated by the JTF 
Commander, the Assistant, the Presiding Officer, or the Chief Clerk for Military Commissions) 
will abide by the above guidance with the following exceptions: 

1. Papers, documents, exhibits, file folders, file boxes, and other items 
necessary to presenting or conducting the case may be brought into the courtroom in any 
container so long as the container or item does not present a security risk as determined by 
the Assistant in consultation with JTF security personnel. These items are subject to 
inspection. When inspecting items brought into the courtroorr~ by counsel for the Prosecution 
or Defense to include their trial assistants, care will be taken to avoid reading or disclosing 
attorney-client privileged information. 

2. Items that are necessary for conducting the trial but might be used as a 
weapon (scissors, staplers, rulers or the like) will not be brought into the courtroom except as 
approved in advance by the Assistant in consultation with JTF security personnel. 

3. Properly-badged Commissions personnel may use the north entrance and 
enter and leave during recesses. When operationally necessary, and when done in a manner 
that will not disturb the proceedings, properly-badged Commissions personnel may enter and 
leave through the north entrance while the Commission is in session. 

Commission officials know that spectators appreciate the need for security in any public 
building, and we ask that you cooperate with security personnel when they screen spectators, 
and their property. 

BY DIRECTION OF THE PRESIDING OFFICER, MILITARY COMMISSION 
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Office of the Presiding Officer 
Military Commission 

September 9, 2005 

SUBJECT: Presiding Officers Memorandum (POM) # 6-2, Requesting Conclusive Notice 
to be Taken 

This POM supersedes POM # 6-1 dated 31 August 2004 

1. Military Commission Order 1 authorizes the Presiding Officer to take conclusive notice of 
facts that are not subject to reasonable dispute. This POM establishes the process for such 
requests. 

2. When counsel are aware they will request that the Presiding Officer take conclusive notice, 
they are encouraged to work with opposing counsel. Counsel may agree - in writing - that they 
do not, and will not, object at trial to the Presiding Officer's taking conclusive notice of a certain 
fact or facts. It is unnecessary to involve the Presiding Officer or the Assistant while counsel 
work these issues with each other. Counsel may also agree to stipulations of fact in lieu of 
requesting that conclusive notice be taken. 

3. The matter/fact(s) to which conclusive notice is to be taken must be precisely set out. Any 
agreement or stipulation shall specify whether the facts shall be utilized by the Presiding Officer 
on motions or the entire Commission on merits or sentencing. 

4. If counsel have agreed that conclusive notice should be taken (or have entered into a 
stipulation of fact,) the writing encompassing that agreement shall be emailed by the counsel 
who requested the notice (or, if jointly requested, both counsel) to opposing counsel, the 
Presiding Officer, and the Assistant. At the point in the proceedings where the conclusive notice 
(or stipulation) is to be used, the counsel offering the conclusive notice (or stipulation) is 
responsible for presenting the conclusive notice (or stipulation) to the Presiding Officer or the 
Commission. 

5. The requirements of POM 4-2 do not apply to requests to take conclusive notice. Therefore, if 
a counsel wants the Presiding Officer to take conclusive notice, but she  is unable to obtain the 
agreement of opposing counsel, the counsel desiring that conclusive notice be taken shall: 

a. Send an email with an attachment to the Presiding Officer, and the Assistant, with 
copies furnished to opposing counsel, 

b. The attachment shall be styled in the name of the case and be titled "Request to Take 
Conclusive Notice - [Subject: (Matter of the Facts to be Noticed)]. The subject line of the email 
shall be the same as the title of the attachment. 
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c. The attachment shall contain the following matters in separately numbered paragraphs 
as follows: 

(1). The precise nature of the facts to which conclusive notice is requested, and the 
stage(s) of the proceedings to which the request pertains. See paragraph 3 above as to the content 
of this portion of the request. 

(2). The source of information that makes the fact generally known or that cannot 
reasonably be contested. 

(3). Other information to assist the Presiding Officer in resolving the matter. 

6. Counsel receiving a request as stated in paragraph 5. 

a. Within three duty days of receiving the request, counsel shall prepare an attachment in 
reply. This reply will be sent to opposing counsel, the Presiding Officer and the Assistant. The 
format will be as shown below in separately numbered paragraphs, using the same styling and 
appropriate subject as provided in paragraph 5b: 

(1). That the responding counsel (agrees) (disagrees) that conclusive notice shall be 
taken. 

(2). If the counsel disagrees: 
(a). The reasons therefore. 
(b). Any contrary sources not cited by the requesting counsel. 
(c). Other information to assist the Presiding Officer in resolving the matter. 

b. The response provided by the responding party as described in this paragraph shall be 
the party's opportunity to be heard, unless responding counsel asserts a legal basis why the 
Presiding Officer should reserve decision on the matter until oral argument can be heard. 

7. Replies by the requesting party. The counsel who originally requested the conclusive notice is 
not required to reply to the email sent in accordance with paragraph 6 above, unless it is to 
withdraw the request for conclusive notice. If additional information is needed, the Presiding 
Officer will request it. 

8. Timing. 

a. Counsel shall attempt to obtain agreement on conclusive notice or stipulations of fact 
at the earliest opportunity to assist in trial preparation for all. 

b. As soon as it appears to counsel that a party will not agree to a request that conclusive 
notice be taken, that counsel shall send a request as provided in paragraph 5 above. 

c. If counsel have not resolved a request to take conclusive notice within 20 duty days of 
the date for the session, they shall send the request as provided in paragraph 5 above. 
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9. Stipulations of fact. While counsel are free to use stipulations of fact in lieu of agreeing to the 
taking of conclusive notice, the Presiding Officer has no authority, and shall not be asked, to 
require a party to enter into a stipulation of fact. 

Original signed by: 

Peter E. Brownback I11 
COL, JA, USA 
Presiding Officer 
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Office of the Presiding Officer 
Military Corrlrr~ission 

8 September 2005 

SUBJECT: Presiding Officers Memorandum (POM) # 7-1 Access to Evidence, Discovery, 
and Notice Provisions 

This POM supersedes POM 7 dated 12 August 2004. POM 7 was titled "Access to Evidence 
and Notice Provisions" 

1. One of the many components of a fair, full, and efficient trial is that the parties are able to 
obtain adequate and timely access to evidence; which flows from compliance with notice 
requirements of Commission Law and compliance with discovery and other orders from the 
Presiding Officer.. Failure to comply with notice requirements and orders can result in parties 
being unable to properly prepare their cases, unnecessary delays in the trial, and sanctions by the 
Presiding Officer. 

2. Commission Law contains many provisions concerning access to evidence, time frames, 
notice, and the like. This POM is not intended to restate Commission Law; parties are 
responsible for complying with Commission Law requirements.. This POM: 

a. Establishes procedures for counsel to obtain a ruling from the Presiding Officer if they 
believe the opposing party has not complied with discovery, notice or an access to evidence 
requirement. 

b. Does not address requests for witnesses (See POM # 10) or "investigative or other 
resources" as that term is used in Military Commission Order # 1. 

c. Does not modify those procedures established by Commission Law with respect to 
Protected Information. 

d. Does not modify, circumvent, or otherwise alter any law, rules, directives, or 
regulations concerning the handling of classified information. 

3. Discovery Orders. At the appropriate time in the trial process, the Presiding Officer will issue 
a Discovery Order. A sample is enclosed which will be modified to fit each particular case. Such 
an order may be issued even though discovery and access to evidence may already be underway. 
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4. Basic principles: 

a. When parties comply with discovery orders and notice and access to evidence 
requirements, the discovery, notice, and access to evidence process will not ordinarily require the 
Presiding Officer's involvement. 

b. The Presiding Officer and the Assistant should NOT be involved in the routine process 
of a party's compliance with discovery orders or notice or access to evidence requirements. The 
parties should provide such access, evidence or notice in the manner required, and at the time 
required, as set out in Commission Law, POMs, discovery orders, or other orders of the 
Presiding Officer. There is ordinarily no reason for the Presiding Officer or the Assistant to 
receive copies of information that is the subject of discovery, notice, or access to evidence 
requirements, unless a dispute arises as to whether a party is entitled to discovery, notice, or 
access. 

c. To avoid unnecessary disputes at trial concerning whether discovery has been 
complied with or access or required notice has been given, the parties should have procedures to 
ensure they are able to demonstrate compliance with those requirements. It is advisable for the 
parties to prepare lists of what is or already has already been provided - and how and when that 
was done - if this has not been done already. Such lists, if any, should not be provided to the 
Presiding Officer or the Assistant unless specifically requested. Such lists should be brought to 
any session of the Commission. 

4. Time frames. The time frames for discovery, access to evidence and notice shall be as 
prescribed by the Presiding Officer through POMs, discovery orders, or other orders of the 
Presiding Officer. In the absence of orders by the Presiding Officer, Commission Law shall 
govern. 

5. Presiding Officer availability to resolve access to evidence issues. 

a. The Presiding Officer is available to resolve access to evidence, discovery, and 
required notice issues. This POM should not, however, be interpreted as a replacement for the 
usual professional courtesy of working with opposing counsel to resolve issues. For example, in 
the case of a request for information, access to evidence, or missed notification, it is 
professionally courteous to ask opposing counsel to provide the evidence, access or notice before 
requesting the Presiding Officer for relief. When such attempts have been tried without success, 
or counsel believes that a hrther request will be unproductive, this POM provides the procedure 
that will be used. 

b. Counsel should immediately request the Presiding Officer's assistance in the following 
situations as soon as it appears to counsel that any of the following occurred and working with 
opposing counsel has been reasonably tried and has failed: 

(1). A notice requirement was due, and the notice has not been given, despite a reminder. 

(2). Access to evidence was required, and the access was not given, despite a reminder. 
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(3). Access was requested and denied by the opposing party. 

(4). A party failed to provide information or access required by a discovery order despite 
a reminder. 

c. When any of the situations listed in paragraph 7b, or other issues involving discovery, 
required notice, or access to evidence arise, the party will prepare a special request for relief 
using the procedures established in POM # 4-2 but using format as below for the attachment. The 
email request to the Presiding Officer, cc'ing the Assistant, all opposing counsel, and the Chief 
Prosecution and Defense Counsel shall contain the information in the format below. Each request 
shall be the subject of a single email with a helpfully descriptive subject line and contain the 
following as a minimum. Such requests will become part of the filings inventory. 

(1). Style of the case and name of the request. 

(2). One of the following as the case may be: 

(a). If notice was due and not given, cite the requirement for the notice, when it was due, 
efforts to obtain notice, and that notice was not received when due. 

(b). If an item, matter, or access was supposed to be provided pursuant to a discovery 
order, cite the specific provision in the discovery order requiring same, that access or the matter 
was not provided when due, and efforts to obtain compliance 

(c). If a party was required to give access pursuant to Commission Law or other law or 
order (other than a discovery order) and did not, cite the requirement for the access, when it was 
due, efforts to have opposing counsel provide the access, why requesting counsel believes the 
requested evidence is necessary and reasonably available, and that access was not provided when 
due. 

(d). If counsel requested access (other than pursuant to a discovery order) and access was 
denied, cite the authority that requires opposing counsel to provide access, when it was 
requested, efforts to have opposing counsel provide the access, why requesting counsel believes 
the requested evidence is necessary and reasonably available, and that access was not provided 
when due. 

Original Signed by: 

Peter E. Brownback 111 
COL, JAY USA 
Presiding Officer 

1 Enclosure 
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Enclosure 1 to POM 7-1, Sample Discovery Order 

) 
) 

UNITED STATES OF AMERICA ) 
) 
) 

v. ) 
) 
) 

ORDER 

DATE 

I. The Presiding Officer is aware that the discovery process - though perhaps not by that name - 
has been ongoing since at least 2004; in other words, parties have been sharing matters that 
might be used to prepare for trial or at trial. The Presiding Officer finds that to ensure a full and 
fair trial and to ensure that certain matters are not overlooked while the parties continue to share 
information, the following ORDER is necessary. 

11. This Order does not relieve any party of any requirement to disclose those matters that 
Commission Law requires to be disclosed. Where this Order requires disclosure at times frames 
earlier than Commission Law provides, the Presiding Officer has determined that earlier 
disclosure is necessary for a full and fair trial. 

111. All requirements of this Order are continuing in nature. The time frames set forth below 
apply to that information known to exist, or reasonably believed to exist, at the time this Order is 
issued. If information subject to this Order later becomes available that was not known, the party 
will disclose it as soon as practicable but not later than three duty days from learning that the 
information exists. In those cases when the item, or knowledge, becomes known after the date of 
this Order and the party is unable to obtain or produce it, the party shall give written (email) 
notice to opposing counsel of the nature of the item or knowledge and the time frame when it 
will be produced. 

IV. Items that have already been provided need not be provided again if only to comply with this 
Order. 

V. Listing the name of a witness in compliance with this discovery Order does not constitute a 
witness request. Witness requests must be made in accordance with POM #lo. 

VI. Neither the Presiding Officer nor the Assistant shall be provided with a copy of the items 
ordered to be produced. If counsel believe there has not been compliance with this order, or 
requests that additional information be provided, counsel should use the procedures in POM 4-2 
or POM 7- 1, as appropriate. 
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VII. Objections to the wording of this Order, or the authority to issue this Order. 

a. If counsel need clarification on the wording or wish to suggest minor fine tuning - 
neither of which challenges the Presiding Officer's authority to issue a discovery order - the 
party will send the Presiding Officer, the Assistant, and opposing counsel an email NLT 

with the suggestions in the body of the email. 

b. Counsel who object to the Presiding Officer's authority to issue a discovery order, or 
request modification other than clarification or fine-tuning, shall file a motion in accordance with 
POM 4-2 NLT 

VIII. Failure to adhere to the terms of this Order may result in the imposition of those sanctions 
which the Presiding Officer determines are necessary for a full and fair trial. 

IX. If any matter that this Order, or Commission Law, requires to be disclosed was in its original 
state in a language other than English, and the party making the disclosure has translated it, has 
arranged for its translation, or is aware that it has been translated into English from its original 
language, that party shall also disclose a copy of the English translation along with a copy of the 
original untranslated document, recording, or other media in which the item was created, 
recorded, or produced. 

X. Each of the disclosure requirements shall be interpreted as a requirement to provide the item, 
preferably in electronic form, to opposing counsel. When disclosure is impracticable because of 
the nature of the item (a physical object, for example) or is protected or classified so that 
transmission or delivery of the item is impractical or prohibited, the party shall permit the 
opposing counsel to inspect the item in lieu of providing it. 

XI. A party complies with this order when the lead counsel for a party - or another counsel 
designated by the lead counsel - has been provided with the item or permitted to inspect it. 
Counsel may, but are not required to, provide more than one copy of the items required by this 
Order. 

MI. As used in this order, the term "at trial" means during the party's case in chief, whether on 
merits or during sentencing. Matters to be disclosed which relate solely to sentencing will be so 
identified. 

XIII. Nothing in this Order shall be interpreted to require the disclosure or production of notes, 
memoranda, or similar working papers prepared by counsel and counsel's trial assistants. 

XIV. With the exception of item XIVa, the prosecution shall provide to the defense the 
items listed below not later than calendar days after the date of this Order. 

a. Not later than 3 calendar days of the date of this Order, the name of the counsel or trial 
assistant who shall receive the matters required to be disclosed or provided by this Order on 
behalf of the Prosecution. 
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b. Evidence and copies of all information the prosecution intends to offer at trial. 

c. The names and contact information of all witnesses the prosecution intends to call at 
trial along with the subject matter of the witness' testimony. 

d. As to any expert witness or any expert opinion the prosecution intends to call or offer 
at trial, a curriculum vitae of the witness, copies of reports or examinations prepared or relied 
upon by the expert relevant to the subject matter to which the witness will testify or offer an 
opinion, and the essence of the opinion that the witness is expected to give. 

e. Evidence that tends to exculpate the accused, or which is directly relevant to the 
accused's receiving a lenient sentence should sentencing become necessary. 

f. Statements of the accused in the possession or control of the Office of the Chief 
Prosecutor, or known by the Office of the Chief Prosecutor to exist, that: 

1. The prosecution intends to offer at trial whether signed, recorded, written, 
sworn, unsworn, or oral, and without regard to whom the statement was made. 

2. Were sworn to, or written or signed by the accused whether or not to be 
offered at trial, that is relevant to any offense charged. 

3. Were made by the accused to a person the accused knew to be a law 
enforcement officer of the United States, whether or not to be offered at trial, that are relevant to 
any offense charged. 

g. Prior statements of witnesses the prosecution intends to call at trial, in the possession 
or control of the Office of the Chief Prosecutor, or known by the Office of the Chief Prosecutor 
to exist, and relevant to the issues about which the witness is to testify that: 

1. Were sworn to, or written or signed by, the witness. 

2. Adopted by the witness, provided that the statement the witness adopted 
was reduced to writing and shown to the witness who then expressly adopted it. 

XV. With the exception of item XVa, the Defense shall provide to the Prosecution the items 
listed below not later than calendar days after the date of this Order. These 
provisions shall not require the defense to disclose any statement made by the accused, or to 
provide notice whether the accused shall be called as a witness. 

a. Not later than 3 calendar days of the date of this Order, The name of the counsel or 
trial assistant who shall receive the matters required to be disclosed or provided by this Order on 
behalf of the Defense. 

b. Evidence and copies of all information the defense intends to offer at trial. 
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c. The names and contact information of all witnesses the defense intends to call at trial 
along with the subject matter of the witness' testimony. 

d. As to any expert witness or any expert opinion the defense intends to call or offer at 
trial, a curriculum vitae of the witness, copies of reports or examinations prepared or relied upon 
by the expert relevant to the subject matter to which the witness will testify or offer an opinion, 
and the essence of the opinion that the witness is expected to give. 

e. Prior statements of witnesses the defense intends to call at trial, in the possession or 
control of the defense counsel, or known by the defense counsel to exist, and relevant to the 
issues about which the witness is to testify that: 

1. Were sworn to, or written or signed by, the witness. 

2. Adopted by the witness, provided that the statement the witness adopted 
was reduced to writing and shown to the witness who then expressly adopted it. 

f. Notice to the Prosecution of any intent to raise an affirmative defense to any charge. An 
affirmative defense is any defense which provides a defense without negating an essential 
element of the crime charge including, but not limited to, alibi, lack of mental responsibility, 
diminished capacity, partial lack of mental responsibility, accident, duress, mistake of fact, 
abandonment or withdrawal with respect to an attempt or conspiracy, entrapment, accident, 
obedience to orders, and self-defense. Inclusion of a defense above is not an indication that such 
a defense is recognizable in a Military Commission, and if it is, that it is an affirmative defense 
to any or a particular offense. 

g. In the case of the defense of alibi, the defense shall disclose the place or places at 
which the defense claims the accused to have been at the time of the alleged offense. 

h. Notice to the prosecution of the intent to raise or question whether the accused is 
competent to stand trial. 

IT IS SO ORDERED. 

Peter E. Brownback I11 
COL, JA, USA 
Presiding Officer 
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Office of the Presiding Officer 
Military Commission 

September 21, 2005 

SUBJECT: Presiding Officers Memorandum (POM) # 8 - 1, Trial Exhibits 

This POM supersedes POM 8 dated 12 AUG 04. 

1. This POM establishes guidelines for marking, handling, and accounting for trial exhibits in 
Military Commission Trials. 

2. Definitions: 

a. Exhibit: 

(1) A document or object, appropriately marked, that is presented, given, 
mentioned, or shown to the Presiding Officer, any other Commission Member, or a witness 
during a session of the Commission. 

(2) A document or object, appropriately marked, that is offered or received into 
evidence during a session of the Commission, or referred to during a Commission session as an 
exhibit. 

(3) Other documents or objects that the Presiding Officer directs be marked as an 
exhibit or is marked with the Presiding Officer's permission. 

b. Prosecution or Defense Exhibits for identification are exhibits sponsored by a party 
and 

(1) Intended to be considered on the merits or sentencing, but either not offered 
into evidence, or offered into evidence and not received, or 

(2) Not intended to be considered on the merits or sentencing, but used in some 
other manner during the trial such as in the case of a statement used to refresh the recollection of 
a witness with no intent to offer the statement. 

c. Prosecution or Defense Exhibits are exhibits that have been offered and received into 
evidence on the merits or sentencing. 

d. Review Exhibits are those exhibits: 

(1) Presented for or used on a matter other than the issue of guilt or innocence, or 
a sentence. Motions, briefs, responses, replies, checklists, written instructions by the Presiding 

POM # 8 - 1, Trial Exhibits, 21 SEP 05, Page 1 of 8 Pages 
299 RE 139 (al Bahlul)

Page 37 of 74 



Officer for the Commission members, findings and sentencing worksheets, and other writings 
used during motions practice are among the most common form of Review Exhibits. 

(2) The Presiding Officer may decline, in the interests of economy, to have 
lengthy publications or documents marked as Review Exhibits when the precise nature of the 
document can be readily identified at the session and later on Review. Examples would be well- 
known directives, rules, cases, regulations, and the like. See also POM #4-3 concerning 
attachments, and POM #14-1 in regard to the Commissions Library. 

e. Dual use exhibits. An exhibit identified on the record that is needed for a purpose 
other than the reason for which it was originally marked. A dual use exhibit allows an exhibit to 
be used for more than one purpose without having to make additional copies for the record. 
Example 1 : A Review Exhibit that a counsel wants the Commission to consider on the merits. 
Example 2: A counsel marks an exhibit for identification but does not offer it, and opposing 
counsel desires to offer that exhibit. An exhibit may be used for a dual use only with the 
permission of the Presiding Officer, and the exhibit must be properly marked to show both uses. 

3. Rules pertaining to the marking, handling, and referring to exhibits. 

a. Any exhibit provided to the Presiding Officer, a Commission member, or a witness 
during a session of the Commission shall be properly marked. 

b. Any document or other piece of evidence present in the courtroom which is referred to 
in a session before the Commission as an exhibit shall be properly marked. 

c. Any document or other piece of evidence which is displayed for viewing by a witness, 
the Presiding Officer, or a Commission member during a session of the Commission shall be 
properly marked. In the case of an electronic presentation (slides, PowerPoint, video, audio or 
the like,) the Presiding Officer shall direct the form of the exhibit to be marked for inclusion into 
the record. The parties should be prepared, at trial, to provide hard (paper) copies of PowerPoint 
presentations and transcripts of audio or audiolvideo exhibits. 

d. When a party marks or offers an exhibit that in its original state was in a language 
other than English, and the party marking or offering the exhibit has translated it, has arranged 
for its translation, or is aware that it has been translated into English from its original language, 
that party shall also mark and provide to opposing counsel an exhibit containing the English 
translation along with a copy of the original untranslated document, recording, or other media in 
which the item was created, recorded, or produced. 

e. Parties that mark or offer exhibits that cannot be included into the record or 
photocopied - such as an item of physical evidence - shall inquire of the Presiding Officer the 
form by which a tangible representation of the exhibit shall be included in the record. 

f. Before an exhibit is referred to by a counsel for the first time, or handed to a witness, 
the Presiding Officer, or a member of the Commission, it shall be first shown to the opposing 
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counsel so that opposing counsel knows the item and its marking, even if the counsel is certain 
opposing counsel is familiar with the exhibit and its marking. 

4. How exhibits are to be marked. See enclosure 4. 

5. Marking the exhibits - when and whom. 

a. Before trial. Counsel are encouraged to mark exhibits they intend to use at a session of 
the Commission in advance of that session. Pre-marking of Prosecution or Defense Exhibits 
may also include the appropriate numbers or letters. Numbers shall not be applied to Review 
Exhibits in advance of any session, except as directed by the Presiding Officer or the Assistant to 
the Presiding Officer. 

b. At trial. Counsel, the reporter, or the Presiding Officer may mark exhibits during trial, 
or may add numbers or letters to exhibits already marked. 

6. Marked exhibits not offered at trial and out of order exhibits. 

a. Counsel are not required to mark, offer, or refer to exhibits in the numerical or 
alphabetical order in which they have been marked. Example: The Defense pre-marked Defense 
Exhibits A, B, and C all for identification. At trial, the Defense wishes to refer to or offer 
Defense Exhibit C for identification before Defense Exhibit A or B for identification has been 
offered or mentioned. That sequence IS permissible. 

b. If an exhibit is pre-marked but not mentioned on the record or offered, counsel are 
responsible for ensuring that the record properly reflects exhibits by letter or number that were 
marked but not mentioned or offered. This is ordinarily done at the close of the trial. Example: 
"Let the record reflect that the Prosecution marked, but did not offer, display, or mention, the 
following Prosecution Exhibits: 3, 6, and 11 ." The party will ensure that the reporter retains the 
marked exhibit, even though it has not been admitted into evidence. 

c. Exhibit for identification marking as compared to the exhibit received. If an exhibit for 
identification is received into evidence, the received exhibit shall carry the same letter or 
number. Example: Offered into evidence are Prosecution exhibits 1,2, and 3 for identification. 
Prosecution Exhibit 1 and 3 for Identification are not received. Prosecution Exhibit 2 for 
Identification is received. Once received, what was Prosecution Exhibit 2 for Identification is 
now "Prosecution Exhibit 2." The reporter will mark off the words "for Identification" on the 
exhibit. 

d. Enclosure 4 is a guide for marking trial exhibits. 

7. How exhibits are offered. 

a. Prosecution and defense exhibits. In the interests of economy, to offer an exhibit, it is 
only necessary for counsel to say, "[(We) (The Defense) (The Prosecution)] offers into evidence 
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what has been marked as [(Prosecution Exhibit 2 for identification) (Defense Exhibit D for 
identification).] 

b. Review exhibits. Review exhibits are not offered. They become part of the record 
once properly marked. 

8. Confirming the status of an exhibit. The reporter and Presiding Officer together shall keep 
the official log of exhibits that have been marked, and in addition with respect to Prosecution and 
Defense Exhibits, an annotation showing whether an exhibit has been offered andlor received. 
Before departing the courtroom after the last session of every day, counsel for both sides shall 
confer with the court reporter to ensure the log is properly annotated, is correct, and that all 
exhibits are accounted for. 

9. Control of exhibits. During trial, and unless being used by counsel, a witness, the Presiding 
Officer, or other members of the Commission, all exhibits that have been marked shall be placed 
on the evidence table in the courtroom consistent with regulations concerning the control of 
classified and Protected Information. After trial, the court reporter and the Security Officer, as 
directed by the CCMC, shall secure all classified exhibits until the next session. As to 
unclassified exhibits, the court reporter will inventory all exhibits with the Assistant and turn 
over such exhibits to him until the next session. See also paragraph 7, POM #13-1 which also 
addresses safeguarding exhibits between sessions. 

10. Sample forms. 

a. Enclosure 1: Review Exhibits. 
b. Enclosure 2: Prosecution Exhibits. 
c. Enclosure 3: Defense Exhibits. 

Signed by: 

Peter E. Brownback Ill 
COL, JA, USA 
Presiding Officer 

4 Enclosures 

1. Review Exhibits Log 
2. Prosecution Exhibits Log 
3. Defense Exhibits Log 
4. How to mark exhibits 
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Review Exhibits Log 
US v. Page - of - Pages 
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Prosecution Exhibits Log 
US v. Page - of - Pages 
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Enclosure 4, Presiding Officers Memorandum # 8-1, Trial Exhibits 

POM # 8 - 1, Trial Exhibits, 21 SEP 05, Page 8 of 8 Pages 
306 

I. Unclassified Exhibits 
and 

Exhibits that are not Protected Information 

Type of Exhibit 

Prosecution Exhibits for Identification. 
Use Arabic numerals 

Defense Exhibits for Identification. 
Use letters. After the letter Z is used, the next 
exhibit shall be AA. 
Prosecution Exhibits and Defense Exhibits 

Review Exhibits 
Use Arabic numbers 
Attachments 
Letters or numbers depending on how 
indexed in the Review Exhibits 

II. Classified Exhibits 
Mark the same as I, and in addition, adhere to directives regarding the proper markings and cover sheets. 

Ill. Unclassified, Protected Exhibits 
Mark the same as I, adding the words on the first page or cover sheet "Protected Information." 

First Page - Single Page Exhibit 

Prosecution Exhibit 1 for Identification OR 
PE 1 for identification OR 
PE 1 for ID 
Defense Exhibit A for Identification OR 
DE A for identification OR 
DE A for ID 
Presiding Officer or Reporter will mark 
through - OR 
k H 4 3 .  

Review Exhibit 1 OR 
RE1 
Attachment 1 to RE 3 OR 
Attachment A to RE 3 

Examples 
Multiple Page Exhibits 

First page: PE 1 for ID Page, 1 of 24 
Subsequentpages: 2 of 24, 3 of 24 etc. 

First page: DE A for ID, Page 1 of 24 
Subsequentpages: 2 of 24,3 of 24 etc. 

First page: Mark through on first page. 
Subsequent pages: No markings necessary if properly 
marked as above. 

First page: RE 1, Page 1 of 24 
Subsequentpages: 2 of 24,3 of 24 etc. 
Firstpage: Attachment 1 to RE 3, page 1 of 3 
Subsequent pages: 2 of 3 , 3  of 3. 
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Office of the Presiding Officer 
Military Commission 

September 14, 2005 

SUBJECT: Presiding Oflicers Memorandum (POM) # 9-1 - Obtaining Protective Orders 
and Requests for Limited Disclosure 

This POM supersedes POM 9 dated 4 October 2004 

1. This POM addresses the methods by which counsel may obtain Protective Orders and Limited 
Disclosure from the Presiding Officer, as authorized by Section 6D(5), Military Commission 
Order No. 1. 

2. Protective Orders - generally. As soon as practicable, counsel for eitkr side will notify the 
Presiding Officer and the Assistant of any intent to offer evidence involving Protected 
Information. When counsel are aware that a Protective Order is necessary, they are encouraged 
to work with opposing counsel on the wording and necessity of such an order. 

3. When counsel agree to a Protective Order. Counsel may agree - in writing - that a 
Protective Order is necessary. In such instances, it is unnecessary to involve the Presiding 
Officer or the Assistant while counsel work these issues. When counsel agree that a Protective 
Order is necessary, the counsel requesting the order shall present the order to the Presiding, 
Officer for approval and signature along with those necessary representations that opposing 
counsel does not object. This may be done as an attachment to an email, or if during the course 
of a Commission session, in hard-copy. In preparing the request, counsel shall be attentive to 
paragraph 6 of this POM. 

4. When counsel do not agree to a Protective Order. The procedures in POM # 4-2 do not 
apply, except where noted. If a party requests a Protective Order and the opposing counsel does 
not agree with the necessity of the Order or its wording, the counsel requesting the Order shall: 

a. Present the requested order as an email attachment to the Presiding Officer (with a CC 
to the Assistant) for signature, along with the below information in the format specified below 
with each item in a separately numbered paragraph. The order shall be styled the same as a filing 
as provided in POM 4-2 with the name of the document "Protective Order [Subject matter sought 
to be protected]." The subject of the order shall not itself be protected as the subject will be 
placed in the filings inventory which is a public document. If necessary, the subject can be a 
unique number. In preparing the request, counsel shall be attentive to paragraph 6. 

(1). The nature of the information sought to be protected. When such information is in 
document form, it shall be attached. 

(2). Why the order is necessary. 

(3). Efforts to obtain the agreement of opposing counsel. 
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b. The requesting counsel will CC or otherwise provide copies of the attachment to 
opposing counsel unless Commission law permits the matter to come to the Presiding Officer's 
attention ex parte. In the case of a prosecution requested Protective Order, only the detailed 
defense counsel must always be served. The Civilian Defense Counsel will be served if they are 
allowed access to the information sought to be protected. Foreign Attorney Consultants shall not 
be served unless they are authorized under Commission Law to receive the items. 

c. The Presiding Officer will, if time and distance permits, hold a conference with 
Prosecution counsel and the Detailed Defense Counsel, and if under circumstances that 
Commission Law permits, theciviliandefense counsel, prior to issuing or signing a contested 
protective order. The objective of such conferences will be to have a contested protective order 
become an agreed upon protective order, consistent with security and other requirements, if 
possible and practical. Consequently, both sides will be prepared to explain their position on the 
proposed order. 

5. Limited disclosure requests. When the prosecution requests that the Presiding Officer 
exercise his authority under Section 6D(5)(b), Military Commission Order No. 1, the prosecution 
shall provide to the Presiding Officer and the Assistant an order for the Presiding Officer's 
signature directing limited disclosure. In preparing the request, counsel shall be attentive to 
paragraph 6. This order will contain the following in separately numbered paragraphs : 

a. To whom the limitation shall apply (the accused, detailed defense counsel, civilian 
defense counsel.) 

b. The method in which the limitation shall be implemented (which option under section 
6D(5)(b)(i)-(iii)). 

c. In the case of a limitation under section 6D(5)(b)(i), the information to be deleted. 

d. In the case of a limitation under section 6D(5)(b)(ii), the nature of the information to 
be summarized and the summary to be substituted therefore. 

e. In the case of a limitation under section 6D(5)(b)(iii), the nature of the information to 
be substituted, and the statement of the relevant facts that the limited information would tend to 
prove. 

f. The reasons why it is necessary to limit disclosure of the information, and whether 
other methods of protecting information could be fashioned to avoid unnecessarily limiting 
disclosure. 

g. Whether the prosecution intends to presed the information whose disclosure is sought 
to be limited to the Commission. 

h. If the request to the Presiding Officer was served oq or shared with the detailed 
defense counsel, any submission by the detailed defense counsel. If the request was not served 
on or shared with the detailed defense counsel, the reasons why it was not. 
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6. Security considerations and exceptions. 

a. This POM does not relieve any person from their duty to adhere to Commission Law, 
Federal and other laws and regulations concerning the handling, marking, dissemination, and 
storage of classified or protected information. 

b. No party may send any classified or other protected material to the Presiding Officer or 
the Assistant by email. If there is a need to transmit classified or protected material to the 
Presiding Officer or the Assistant, counsel will so advise the Assistant. The Assistant will 
provide transmission protocols. 

c. In the case of orders under this POM that are to be requested or presented when at 
Guantammo, the submission to the Presiding Officer may be done in hard copy. In such cases, 
the parties will consult the SSO and the Assistant as to the handling of the order, and whether it 
shall be reduced to electronic form. 

Signed by: 

Peter E. Brownback III 
COL, JA, USA 
Presiding Officer 
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Office of the Presiding Officer 
Military Commission 

September 30, 2005 

SUBJECT: Presiding Officers Memorandum # 10 - 2, Presiding Officer 
Determinations on Defense Witness Requests 

This POM supersedes POM #lo-1, dated 20 September 2005. 

1. This POM establishes the procedures for the defense to request that the Presiding 
Officer order the production of a witness on motions, the merits, sentencing, or 
otherwise, that has been denied by the Prosecution. While this POM does not stipulate 
the format for an initial request to the Prosecution, it is strongly recommended that 
counsel use the format below. By so doing, if the initial request is denied, the Presiding 
Officer may make an efficient and speedy decision on the matter to assist counsel in 
preparing their cases. Failure to provide the necessary information when making a 
request for a witness often leads to requests being initially denied by the prosecution 
solely because insufficient information was provided, which can produce needless 
inefficiency when a challenge to that decision is taken to the Presiding Officer. 

2. A request, or noting that a particular witness is needed, in a motion or other filing is 
NOT a substitute for a witness request. If counsel are aware that a witness is necessary 
on a motion or other filing, not only should that be addressed in accordance with POM 
#4-3, but the counsel is also required tofile a request in accordance with this POM. 

3. Prosecution "denial" of defense requested witness. 

a. If the defense requests, and the prosecution has denied, a defense witness 
request, the defense shall within 3 duty days of learning of the prosecution's denial - or 
when there has been prosecution inaction on the request for 3 duty days - submit a 
"Request for Witness." All the procedures of POM #4-3 shall apply to how this request is 
formatted, sent, the addressees, and responses and replies thereto except as otherwise 
provided in this POM (POM #lo-2) and the contents of the request which is set forth in 
paragraph 3c below. 

b. Each request shall be separate, and each request shall be forwarded by a 
separate email with the subject line: Witness Request - [Name of Witness] - US. v. 
[Name of Case]. 

c. The heading for the request (attachment) will be as provided at enclosure 1 to 
POM # 4-3. Each of the below items shall be in a separate, numbered paragraph: 

(I) Paragraph 1 : {Identity of witness and translator needs.) The name of 
the witness to include alias, mailing address, residence if different than mailing address, 
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telephone number, and email address. Also indicate the language and dialect the witness 
speaks (if not English) so translator services can be made available if necessary. 

(2) Paragraph 2: {Synopsis of witness' testimony). What the requester 
believes the witness will say. Note: Unnecessary litigation often occurs because the 
synopsis is insufficiently detailed or is cryptic. A well-written synopsis is prepared as 
though the witness were speaking (first person), and demonstrates both the testimony's 
relevance and that the witness has personal knowledge of the matter offered. See 
Enclosure 1 for some suggestions. 

(3) Paragraph 3: Source of the requestor's knowledge about the synopsis. 
In other words, how does counsel know that the witness will testify as stated? For 
example, counsel might state, "On X September 2005, I interviewed the witness, and he 
personally provided the information in the synopsis." 

(4) Paragraph 4: Proposed use of the testimony - motions (specify the 
motion), case-in-chief, rebuttal, sentencing, other. 

(5) Paragraph 5: How and why the requestor believes the witness is 
reasonably available, and the date of the last communication with the witness and the 
form of that communication. 

(6) Paragraph 6: Whether the requestor would agree to an alternative to 
live testimony (See listing below.) to present what is described in the synopsis to the 
Commission, or the reasons why such an alternative is NOT acceptable, citing to 
Commission Law. (Note: It is unnecessary to state that live testimony is better than an 
alternative so the Commission can personally observe a witness' demeanor. State here 
reasons other than that basis.) 

(a) Conclusive notice. 

(b) Stipulation of fact. 

(c) Stipulation of expected testimony. 

(d) Telephonic. 

(e) Audio-visual. 

(f) Video-taped interview. 

(g) Written statement. 

(7) Paragraph 7: Whether any witness requested by the defense, or being 
called by the government, could testify to substantially the same matters as the requested 
witness. 
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(8) Paragraph 8: If the witness is to testify as an expert, the witness' 
qualifications to do so. This may be accomplished by attaching a curriculum vitae to the 
request. See paragraph 6, POM M-3. This paragraph must also include a statement of law 
as to why the expert is necessary or allowable on the matter in question. 

(9) Paragraph 9: Other matters necessary to resolution of the request. 

4. Action by the prosecution upon receipt of a request. 

a. Production of the witness. If the Prosecution and Defense agree that the 
witness should be produced, the prosecution need not prepare a response to the request. 
The prosecution should provide a copy of all approved witness requests and lists to the 
Chief Clerk for Military Commissions to facilitate provision of translator and court 
reporter services (the court reporters need to accurately spell names in transcripts). 

b. Agreement to an alternative to live testimony. If the parties agree to an 
alternative to the live testimony of a witness in the form of a writing (see paragraph 
3c(6)(a-g) above) the parties will immediately prepare the agreed upon writing. Once 
agreement has been reached on an alternative to live testimony and the writing or other 
matter to be used as an alternative, the prosecution shall notify the Presiding Officer and 
the Assistant that agreement has been reached, and provide a copy of the approved 
statement or stipulation to the Presiding Officer and the Assistant. 

5. Action by the government upon receipt of a request - government does not agree. 
If the government will not produce the requested witness or if the government and 
defense cannot agree on an alternative to live testimony or the wording of any writing 
that would be used as a substitute, the government will prepare and file a response, using 
the procedures in POM M-3, within 3 duty days of receiving the request. The 
prosecution shall address, by paragraph number, each assertion in the defense request to 
which the government does not agree or wishes to supplement. 

6. Timing. Requests for witnesses, unless otherwise directed by the Presiding Officer, 
shall be made to the prosecution by the defense not later than 30 calendar days before the 
session in which the witness is first needed to testify. Failure to make requests in a 
timely manner may cause the witness request to be disapproved by the Presiding Officer, 
despite other factors which might appear to require the witness' presence. 
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7. Resolution by the Presiding Offlcer. In accordance with paragraph MCO #I, section 
5H, the Presiding Officer will approve those witness requests to the extent the witness is 
necessary and reasonably available. The decision will be communicated to the 
prosecution and the defense. 

Signed by: 

Peter E. Brownback I11 
COL, JAY USA 
Presiding Officer 

1 Enclosure 
As stated 
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Enclosure 1 - POM 10 

1. The drafting of an adequate synopsis is critical to resolve witness issues. 

2. Paragraph 4c(2) of POM 10-1 states: 

{Synopsis of witness' testimony). What the requester believes the witness 
will say. Note: Unnecessary litigation often occurs because the synopsis 
is insufficientlv detailed or is cryptic. A well-written synopsis is prmared 
as though the witness were speaking (first person), and demonstrates both 
the testimony's relevance and that the witness has personal knowledge of 
the matter offered. 

3. A proper synopsis serves many purposes: 

a. It makes clear what the witness will say - not just the subject or topic of the 
witness's testimony. 

b. It describes how the witness is necessary and how the offered testimony is 
relevant. The parties may agree concerning what a witness will say, but that doesn't mean 
that the witness is necessary or the testimony relevant. (Relevant being shorthand here for 
the reasonable person standard in the President's order.) 

c. It permits a realistic opportunity to obtain a satisfactory alternative to the 
testimony. If the parties agree what a witness will say and that it is relevant, they may 
agree to a stipulation or other ways for the party to present the testimony. This could be a 
safeguard for a defense-requested witness who later becomes unavailable. 

d. It ensures that the Presiding Officer has sufficient facts to make a decision. The 
PO knows nothing about the case. 

4. Here are several examples to clarify the type of information required for an adequate 
synopsis: 

EX 1. The witness will testifjr he is an expert in the area of fingerprint comparisons and 
how those comparisons are performed. 
Problem: We know what he will testifjl about or the subject, but we do not know what 
he will say, and how his testimony is relevant. 

EX2. Same as EX 1 above, but adding: The witness will further testifjr that a latent print 
found at the alleged crime scene was not that of the defendant. 
Problem: OK, I know what he will say, but how is that relevant? 
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EM. Same as EX2 above, but adding: The fingerprint was in the purported victim's 
blood, and there is no evidence that other than one person killed the purported victim. 
No Problem: Got it. I know what he will say, and I know how it is relevant to the case. 
This is something upon which a decision can be made. 

Another example. 
EX1. The witness will testify that he is an expert in Arabic. 
Problem: What is the relevance? 

EX2. The witness will testify that he is an expert in the XYZ dialect of Arabic. 
Problem: Still don't know the relevance. 

EX3. The witness will testify that he is an expert in the XYZ dialect of Arabic, that the 
accused before the Commission is an XYZ speaker, and that the Prosecution-offered 
translation of the accused's statement is incorrect. 
No Problem: Got it! 
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Office of the Presiding Officer 
Military Commission 

September 7,2005 

This document has been approved by both the Presiding Officer as a Presiding Officer 
Memorandum, and by the Chief Clerk for Military Commissions in the form he deems 
appropriate. 

Presiding Officers Memorandum (POM) # 11: Qualifications of Translators I 
Interpreters and Detecting Possible Errors or Incorrect Translation I Interpretation 
during Commission Trials 

1. Translatorslinterpreters (hereafter translators) are present during Commission trial 
sessions to provide simultaneous translation for those participants who do not understand 
the language being used by the person speaking (Commission translators.) Additionally, 
the defense has been provided a translator to assist counsel in communicating with their 
clients (defense translators.) Despite these measures, there is always the possibility of an 
incorrect translation. While there may be disagreement among expert translators on the 
precise translation of a particular phrase or idiom, some translation errors may be 
significant enough to jeopardize the Commission's responsibility to provide an accused a 
full and fair trial. If significant translation errors are reported immediately, the mistake 
can be corrected in time to insure the fairness of the proceedings and the accuracy of the 
record of proceedings. This POM is designed to insure that: 

a. The qualifications of Commission translators are made known to all parties 
before they perform translation duties; 

b. Significant translation errors are identified as soon as possible so that counsel 
may bring them to the attention of the Presiding Officer and obtain relief, where 
warranted; 

c. Participants know of the need to report significant translation errors; and, 

d. The defense and prosecution are aware that a failure to report significant 
translation errors in a timely manner can result in waiver. 

2. Obtaining Commission translators. Neither the Presiding Officer nor the 
Commission has the authority to procure translators. The Chief Clerk for Military 
Commissions (CCMC) is responsible for obtaining Commission translators on behalf of 
the Appointing Authority. The Chief Defense Counsel and detailed defense counsel are 
responsible for coordinating with the CCMC to arrange for qualified defense translators. 
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3. Curriculum vitae of Commission translators. In all Commission trial sessions in 
which a Commission translator is used, the CCMC will obtain a written curriculum vitae 
of all proposed Commission translators and provide the same to the Presiding Officer, the 
Assistant, and all counsel, not less than seven days before the first day of the session in 
which the Commission translator will be used. If any counsel has any objection to the 
qualifications of any Commission translator, they will provide that objection, and the 
basis for it in writing (email), to the CCMC, the Assistant, the Presiding Officer, and 
opposing counsel within 24 hours of receiving the curriculum vitae. During any 
Commission trial session in which a Commission translator is used, the detailed 
prosecutor is responsible for ensuring that the curriculum vitae of any Commission 
translators is marked as a Review Exhibit, and that the record reflects any changes in 
Commission translators. 

4. Timely reporting of significant translation errors. 

a. If any "participant to a Military Commission" has "any reason to suspect" that 
there has been a "significant translation error" made by a Commission translator, that 
participant will notify the Presiding Officer, the Assistant, the CCMC, and opposing 
counsel using the procedures and time frames established in paragraph 5. 

b. "Participant to a Military Commission" means any Commission translator, any 
defense translator, any counsel detailed to the Commission, any civilian counsel for an 
accused at a session, the Presiding Officer, any Commission member, or any court 
reporter. 

C. "Reason to suspect" means information that would lead a participant to suspect 
that a significant translation error occurred. The error may be personally known to the 
participant, or may have been learned through any other source or by any other means. 

d. "Significant translation error" means an error made by a Commission 
translator that may affect: 

(1) The correctness of a ruling on a motion or other request for relief; 
(2) The rights of any party to the proceeding; 
(3) The correctness of the verdict or sentence; or, 
(4) The provision of a full and fair trial. 

e. If a counsel, who is a participant as previously defined: (1) has reason to 
suspect that a significant translation error has occurred, and, (2) fails to make that reason 
and suspicion known to the Presiding Officer using the procedures and time frames 
established in paragraph 5, that failure will be considered in deciding whether the 
counsel, and the party the counsel represents, has waived the error. 
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5. How suspected significant translation errors are to be reported. 

a. If discovered during a Commission trial session, the suspected error will be 
made known immediately -- interrupting the session to do so if necessary. 

b. If discovered after a trial session has concluded, but before the parties have left 
Guantanamo, the suspected error will be immediately reported to the PO, the Assistant to 
the Presiding Officer, the CCMC, and opposing counsel in person. 

c. If the error is not discovered by a counsel until only after receipt of a draft 
session transcript as that term is used in POM # 12, the procedures in POM # 12 will be 
used to document the error. 

d. If the error is discovered at any other time, the notification will be made to the 
Presiding Officer, the Assistant, and the CCMC by the most expeditious means possible, 
and also by email, as soon as it is known. 

6. Translation verification procedure. 

a. This procedure will only be used when directed by the Presiding Officer. 

b. When implemented by the Presiding Officer, the translation verification 
procedure will operate as below: 

(1) The Presiding Officer will provide the report of the alleged error to the 
CCMC, all counsel on the case, and the court reporter for the session in question. The 
Presiding Officer will also direct which alleged errors shall be subject to the translation 
verification procedure. 

(2) The court reporter for the session in question will provide the CCMC with a 
copy of the audio file for the session in question along with a transcript of the relevant 
portions of the record of trial. 

(3) The CCMC shall obtain the services of a qualified translator. The vanslator 
may be a government employee, contractor, or other qualified person. 

(4) The verification translator obtained per paragraph 6b(3) above will compare 
the audio recording and the transcript and note in writing any other-than-minor, 
insignificant errors in the matters specified by the Presiding Officer per paragraph 6b(l) 
above, and provide what is believed to be the correct translation. This work will be 
performed as quickly as possible and the results provided to the CCMC. 

( 5 )  The CCMC shall serve the writing prepared in accordance with paragraph 
6b(4) above to the Presiding Officer, the Assistant, counsel for the case, and the 
Appointing Authority as soon as it is received. 
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(6) Within ten days of receiving the writing prepared in paragraph 6b(5) above, 
any counsel who wishes relief shall request it in writing to the Presiding Officer, with a 
copy to the Assistant, the CCMC and opposing counsel, noting what they believe to be a 
significant translation error, why it is a significant translation error, and how the error 
shall be corrected. A copy of the audio recording may be made available to the counsel 
to assist them in any submission. 

(7) If, after receiving a writing per paragraph 6b(6) above, opposing counsel 
believes that there was not a significant translation error, that counsel shall provide such 
comment within 5 days of receiving the writing described in paragraph 6b(6) above to the 
Presiding Officer, the Assistant, the CCMC, and opposing counsel. Failure to provide 
such an answer, however, does not indicate that a significant translation error did occur. 

(8) The Presiding Officer will determine the method by which conflicting views 
are resolved when such conflicts are brought to its attention. 

7. Translation verification procedure for sessions held before the effective date of 
this POM. 

a. If any counsel has reason to suspect there has been a significant translation 
error made during the sessions held in August 2004, they shall follow the procedures in 
paragraph 5 not later than 10 days from the effective date of this POM. 

b. Translation verification procedure for sessions held in November 2004. During 
the processing of the transcripts for the November 2004 sessions in accordance with 
POM #13, the presiding officer directed counsel to note significant translation errors. 
None were noted by any counsel. Notwithstanding, for the November 2004 sessions, if 
counsel are aware of any significant translation error, they shall also follow the 
procedures in paragraph 5c not later than 10 days from the effective date of this POM. 

c. The Presiding Officer may direct use of the procedures in paragraph 6. 

8. Other instructions: 

a. This POM does not relieve any person from their duty to adhere to Commission 
Law, Federal and other laws and regulations concerning the handling, marking, 
dissemination, and storage of classified or protected information. 

b. With respect to any audio recording of Commission proceeding, whether such 
recording contains classified or protected information or not, no person shall, with respect 
to a portion of an audio recording of a Commission proceeding, do any of the following 
unless directed or permitted by the Presiding Officer or the CCMC: 

(1) Copy any portion of the audio recordings. Copying includes electronic, 
optical, or magnetic copying, transmitting, or moving data from one media to another. 
Examples of copying include, but are not limited to, placing any portion of the data onto 
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a network or the Internet, sending the file as an email attachment, or placing, copying, or 
moving any portion of the data onto any media (CDDVDIfloppy disk/USB storage 
device etc.) 

(2) Permit or request another to make a copy - as that term is used above - of the 
audio recording or move any portion of the data. 

(3) Request another to listen to, or permit another to listen to, any audio recording 
except for those persons identified in this POM as authorized to receive or listen to the 
recording. 

c. Court reporters may make copies of audio recordings of Commission session as 
are necessary to perform their duties or in compliance with this POM. 

d. Anyone with knowledge of a violation of paragraph 8(b) above, whether the 
violation was allegedly intentional or inadvertent, shall report it as soon as possible to the 
Presiding Officer and the CCMC. 

Approved by: 

Peter E. Brownback I11 
COL, JA, USA 
Presiding Officer 

M. Harvey 
Chief Clerk for Military Commissions 
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Office of the Presidiug Officer 
Military Commission 

September 29, 2005 

SUBJECT: Presiding Officers Memorandum (POM) # 12 - 1 Filings Inventory 

This POM supersedes POM 12 dated 20 October 2004. 

1. The Presiding Officer has adopted procedures to allow electronic filing of certain documents 
(e.g., motions, witness request, other filings, requests for access to evidence, requests for 
protective orders, requests for limited disclosure orders, and requesting conclusive notice to be 
taken.) See POMs 3- 1,4-3,6-2, 7- 1, and 10- 1, current editions. The procedures were adopted 
because: 

a. Most items filed with the Commission are prepared in electronic form. 

b. Documents not in electronic form can be easily converted into an electronic file. 

c. The counsel, Assistant, court reporters, Presiding Officer and those who need to file 
and receive filings are often in geographically diverse locations. 

d. Electronic filing enables counsel anywhere in the world with email access (to include 
web based accounts) to make and receive filings. 

e. Service of filings by mail or courier is slow and expensive. Some filings are made to 
and from Guantanamo Bay, Cuba, where service by mail is impractical. 

f. Electronic filing is fast, reliable, efficient and creates an electronic file that can be 
efficiently and quickly shared with others. 

g. Electronic filing creates and retains a precise record of the dates and times when filings 
were sent and received. 

2. Electronic filing enables parties to send emails or "CC" (carbon copy) emails to anyone. If a 
filing is sent to many addressees, it is sometimes difficult to determine the intended or action 
recipient. In some instances, those who receive large numbers of emails may overlook an email 
which was intended for them specifically. 

3. This POM establishes: 

a. Requirements for the Assistant to maintain a "Filings Inventory". The purpose of the 
Filings Inventory is to set forth which filings and other matters are before the Presiding Officer. 
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b. Responsibilities for counsel to use filings designations once created and to check the 
accuracy of a filings inventory, upon receipt, so that counsel are certain of those matters before 
the Presiding Officer. 

4. Establishing the Filings Inventory. The Assistant shall establish and maintain a Filings 
Inventory for each case referred to the Commission which reflects those filings pending before 
the Presiding Officer. 

a. As soon as the first filing on an issue is received, the Assistant shall assign afiling 
designation using one of four categories below followed by a number: The terms filing number 
and filing designation may be used interchangeably. 

P for a filing or s&ies of filings initiated by the prosecution. 
D for a filing or series of filings initiated by the defense. 
PO for a filing or series of filings initiatedldirected by the Presiding Officer. 
Protective Order for protective orders issued by the Presiding Officer. 

Other categories may be added at a later time. 

b. The number following the category designation shall be the next unused number for 
the category and case. Thefiling designation (category and number EX: PE2, D4, Po l ,  
Protective Order 3) shall be unique for each case and the designation shall not be reused. 

c. To identify a specific document which has been filed, the filing designation may add a 
simple description of the nature of the filing such as Motion, Response, Reply, Supplement, 
Answer, or other designation assigned by the Assistant, plus the name of the accused. 

d. The Filings Inventory shall contain an Active Section which lists all filings currently 
before the Presiding Officer. 

e. The Filings Inventory shall also contain a listing of all filings which are no longer 
before the Presiding Officer. These items shall be placed in the Inactive Section of the Filings 
Inventory. 

5. Filing designation and future communications or filings. 

a. Once a filing designation has been assigned, all future communications - whether in 
hard copy or by email - concerning that series of filings will use the filing designation as a 
reference. This includes adding the file designations to the style of all filings, the subject lines of 
emails, and the file names to ALL email attachments. (See also POM # 4-3.) Examples: 

* An email subject line forwarding a response to P2 in US v Jones should read: "P2 
Jones - Defense Response - Motion to Exclude Statements of Mr. Smith. " The filename of the 
filings shall be the same as the response being sent. 
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* The filename of a document that is an attachment to the response should read "P2 
Jones - Defense Response - Motion to Exclude Statements of Mr. Smith - attachment - CV of Dr 
Smith. " 

b. Each of the designations or filenames listed above may also include other descriptions 
or information (date, when filed, etc.) the parties may wish to add to assist in their management 
of filings. 

c. The names given to matters that may appear on the filings inventory - such as the 
subject of a motion - will not be classified or otherwise protected as the filings inventory is 
intended to be transmitted through unsecured networks. Counsel must therefore ensure that the 
names of their filings are not in themselves classified. (See POM # 4-3.) 

6. Distribution of the Filings Inventory. 

a. As soon as practical after the Assistant receives a filing, the Assistant shall reply to the 
party making the filing, advising that the Filings Inventory has been annotated. In the case of a 
filing that initiates a new issue or motion, the reply from the Assistant shall also provide the 
filing designation. 

b. At the request of any party or the Chief Clerk of Military Commissions (CCMC), the 
Assistant shall provide a copy of the current Filings Inventory as soon as practical. 

c. The Assistant shall from time to time, or when directed by the Presiding Officer, 
distribute copies of the Filings Inventory to the Presiding Officer, all counsel on the case, the 
Chief Prosecutor and Chief Defense Counsel (and their Deputies and Chief Legal NCOs,) and 
the CCMC. 

d. The Presiding Officer shall ensure that a copy of the current Filings Inventory is 
marked as a Review Exhibit at the beginning of each session of the Commission, so that parties 
are free to refer to filings by the filing designation. 

e. At sessions of the Commission, counsel shall, whenever possible, refer to a filing by 
the filing designation so the record is clear concerning precisely which filing or issue is being 
addressed. 

7. Counsel responsibility when receiving the Filings Inventory. The Filings Inventory is the 
only method by which counsel can be sure what filings have been received by the Presiding 
Officer, and what matters are before the Presiding Officer. 

a. Counsel will examine each Filings Inventory as it is received and notify the Assistant, 
Presiding Officer, and opposing counsel of any discrepancies within one duty day. See paragraph 
5, POM # 4-3 for additional responsibilities when receiving emails containing or referring to 
filings. 
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b. If counsel believe they have submitted a filing which is not reflected on the Filings 
Inventory, they shall immediately send that filing - with all attachments - to the Assistant, 
Presiding Officer, and opposing counsel, noting the discrepancy. 

c. If there is a discrepancy in the Filings Inventory and counsel fail to take the corrective 
action as indicated above and in paragraph 8 below, the Presiding Off~cer may elect not to 
consider that filing. 

8. Effect of omission in filings inventory. 

a. If a filing or other matter is not on the Filings Inventory, it is not before the Presiding 
Officer for decision. If a matter has been mistakenly left off the Filings Inventory, it is the 
responsibility of counsel to note the omission and advise the Assistant (See paragraph 7c, 
above.). 

b. If counsel believe that a matter, should be on the Filings Inventory and have made that 
known to the Assistant, and the Assistant does not or fails to include the matter on the Filings 
Inventory, it is the responsibility of counsel to raise the matter with the Presiding Officer. 

c. Failure to fulfill the responsibilities noted above constitute waiver should the Presiding 
Officer not address or rule upon a matter that is not on the Filings Inventory. 

Original Signed by: 

Peter E. Brownback 111 
COL, JA, USA 
Presiding Officer 
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Office of the Presiding Officer 
Military Commission 

26 September 2005 

This document has been approved by both the Presiding Officer as a Presiding Officer 
Memorandum, and by the Chief Clerk of Military Commissions in the form he deems 
appropriate. 

SUBJECT: POM 13 - 1, Records of Trial and Session Transcripts 

This POM supersedes POM #13 dated NOV 22,2004. 

1. References: 

a. Military Commission Order #1, 30 August 2005. 
b. Appointing Authority Memorandum, Subject: Duties and Responsibilities of Chief 

Clerk of Military Commission, 30 June 2005. 
c. Appointing Authority Memorandum, Subject: Duties and Responsibilities of Chief 

Clerk of Military Commissions-Records, Proceedings and Allied Papers, September 20,2005. 
d. Presiding Officer Memoranda #14-1, Qualifications of Translators / Interpreters and 

Detecting Possible Errors or Incorrect Translation / Interpretation During Commission Trials, 
current version. 

e. Presiding Officer Memoranda #8-1, Trial Exhibits, current edition. 

2. Definitions: 

a. Authenticated record of trial under the provisions of reference a, paragraph 6H(1). 
Under reference la, the authenticated record of trial includes only the transcripts of the 
proceedings and exhibits admitted during the trial. A sample authentication page is attached as 
Enclosure 1. 

b. Record of Commission trial proceedings (Reference 1 c.) A "record of Commission 
trial proceedings" consists of the record of trial plus additional exhibits to include all Review 
Exhibits marked by the Presiding Officer (or with his permission,) and prosecution and defense 
exhibits offered but not admitted. Under the provisions of reference c, the Chief Clerk of 
Military Commissions (CCMC) may supplement the record of proceedings with certain allied 
papers. 

c. Session record ofproceedings, reference la, paragraph 4A(5),9. Transcripts of 
proceedings of individual or time-related sessions of a certain case, will be authenticated by the 
Presiding Officer and forwarded to the Appointing Authority as soon as possible upon the 
completion of a given session. A sample authentication page is attached as Enclosure 2. 
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d. Authenticated record of a post-trial proceeding under the provisions of reference 1 a, 
paragraph 6H(3). A complete record of all proceedings, that have been authenticated by the 
Presiding Officer, of any Commission proceedings in the case that occurs after the Presiding 
Officer has authenticated the record of trial under the provisions of MCO #1, paragraph 6H(1). 

e. Session transcripts. The transcript of a portion of an unauthenticated record of trial 
that reflects the proceedings of a session or sessions of the Commission. There are two types of 
session transcripts: 

(1) Draft session transcript. A session transcript that has been reviewed by the 
Presiding Officer and offered to counsel for comment or correction in accordance with this 
POM. 

(2) Final session transcript. A draft session transcript that has been reviewed by 
counsel within the time frames, and under the conditions, established by this POM, and the 
Presiding Officer has resolved errata and "significant translation errors (if any), submitted by 
counsel. This transcript will be authenticated by the Presiding Officer to create the session 
record of proceedings (Paragraph 1 c, above). 

f. Commission translator. A translator charged with the responsibility to translate into 
English what is said in another language for the benefit of Commission participants, or to 
translate for a non-English speaking Commission participant what is spoken in a language the 
defendant, witness, or other participant does not speak. See reference 1 d. 

g. SigniJicant translation error. See the definition at paragraph 4d below, and reference 
1 d. 

3. With the assistance of the CCMC, the Assistant will provide draft session transcripts to the 
Presiding Officer, the prosecution, the defense counsel, and the CCMC. Final session transcripts 
will be provided to the same persons as drafts were provided. Counsel will use these transcripts 
solely as an internal reference and to reflect errata and significant translation errors in accordance 
with this POM and references 1 b and 1 d. Counsel shall not loan, share, transmit, copy, or 
otherwise disclose or show to any other person or entity any portion of any draft or final session 
transcript for any other purpose. The CCMC is responsible for release of transcripts for posting 
on the Department of Defense website, and to other non-litigant requestors. See reference lb. 

4. Review of unclassified, draft session transcripts by counsel. 

a. Within ten days of service of a draft session transcript where a Commission Translator 
was not used, the lead counsel for both sides (or a counsel designated by the lead counsel) shall 
provide an errata sheet in electronic form to the Presiding Officer and the Assistant indicating by 
page and line number any significant errors in the draft session transcript. See enclosure 3 for 
the errata sheet to be used. 

b. Within 15 days of service of a draft session transcript where a Commission Translator 
was used, the lead counsel for both sides (or a counsel designated by the lead counsel) shall 
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provide an errata sheet in electronic form to the Presiding Officer and the Assistant indicating by 
page and line number and using the errata sheet at enclosure 4: 

(1) Any significant errors in the draft session transcript. 

(2) Any significant translation errors, the correct translation, how and why the 
counsel believes the translation was in error, and the necessary relief or correction required, and 

(3) A certificate by counsel that the significant translation error did not become 
known until obtaining the draft session transcript. If that is not the case, then counsel will state 
why the significant translation error was not raised at an earlier time as required by paragraphs 4 
and 5, reference d. 

c. Failure to provide an errata sheet, or obtain an extension of time to submit the same 
from the Presiding Officer, shall indicate that the counsel has no errata to offer and that there are 
no significant translation errors. 

d. The Presiding Officer may use the translation verification procedure in paragraph 6, 
reference d when a significant translation error is noted. 

e. Other duties, responsibilities, and procedures to report, document, and process 
significant translation errors as provided by reference d are incorporated herein. 

5. Review of classified, draft session transcripts by counsel. Review of classified, draft 
session transcripts shall be done in the same fashion as unclassified draft session transcripts 
except the session transcript shall be sewed upon counsel in writing, and the errata or significant 
translation errors, if any, shall be provided to the Assistant and Presiding Officer in written form 
according to the instructions provided when a classified draft session transcript is served on 
counsel. The services of the CCMC may be used in such instances to serve such transcripts on 
counsel to ensure no breaches of security. 

6. Electronic format for records and session transcripts. 

a. Records and session transcripts shall be in the format established by reference c. 

b. The pagination on draft session transcripts, final session transcripts, and the 
authenticated records may differ when transcripts are collated. When refemng to a page or line 
number in a draft or final session transcript, counsel should be careful to indicate whether the 
transcript was a draft or final session transcript. 
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7. Custody and control of exhibits. During sessions of the Commission, unclassified exhibits 
shall be maintained for the Presiding Officer by the Commissions Trial Clerk in coordination 
with the CCMC. When the Commission is not in session, these exhibits shall be maintained for 
the Presiding Officer by the CCMC. Classified exhibits shall be maintained for the Presiding 
Officer by that person or those persons designated by the CCMC. 

Approved by: 

Peter E. Brownback I11 
COL, JA, USA 
Presiding Officer 

M. Harvey 
Chief Clerk of Military Commissions 

4 Enclosures 

1. Authentication page for ROT (see para 2a.) 
2. Authentication page for draft session transcript per (see para 2e(l)). 
3. Errata sheet - other than significant translation errors. 
4. Format to submit significant translation errors. 
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AUTHENTICATION OF 
COMMISSION TRIAZ, PROCEEDINGS 

in the case of: 

United States v. Tom Allen Smith 
aMa Steven Allen Smith 
a/Wa Robert Allen Smith 

(as indicated on the Charge Sheet) 

This is to certify that the Pages through are an accurate and verbatim 
transcript of the proceedings in the above styled case. 

Name 
Rank 

Presiding Officer 

Date 
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AUTHENTICATION OF 
FINAL SESSION TRANSCRIPT 

in the case of: 

United States v. Tom Allen Smith 
a/Wa Steven Allen Smith 
a/k/a Robert Allen Smith 

(as indicated on the Charge Sheet) 

This is to certify that the Pages through are an accurate and verbatim 
transcript of the proceedings held in the above-styled case on 

Name 
Rank 

Presiding Officer 

Date 
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ERRATA SHEET BY THE (PROSECUTION) (DEFENSE) 
Other than Sign$cant Translation Errors 

US v. , Session Transcript of , Page - of - Pages 

Counsel preparing this errata sheet: 
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ERRATA SHEET BY THE (PROSECUTION) (DEFENSE) 
IF Significant Translation Errors. 

(See POM# 11 .) 

US v. , Session Transcript of , Page - of - Pages 

Counsel preparing this errata sheet: 

How does counsel know the translation was incorrect? (If the same source throughout this errata sheet, the 
source need only be stated once.) 

Relief requested other than to change the translation as shown above. 

Action by the PO 
Approved I Not Page I Line(s) I Change from 

How does counsel know the translation was incorrect? (If the same source throughout this errata sheet, the 
source need only be stated once.) 

Change to 

Relief requested other than to change the translation as shown above. 

How does counsel know the translation was incorrect? (If the same source throughout this errata sheet, the 
source need only be stated once.) 

Relief requested other than to change the translation as shown above. 

How does counsel know the translation was incorrect? (If the same source throughout this errata sheet, the 
source need only be stated once.) 

Relief requested other than to change the translation as shown above. 
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Office of the Presiding Officer 
lY ilitary Commission 

8 September 2005 

This document has been approved by both the Presiding Officer as a Presiding Officer 
Memorandum, and by the Chief Clerk for Military Commissions in the form he deems 
appropriate. 

Presiding Officers Memorandum (POM) # 14-1: Commissions Library 

This POM supersedes POM # 14 dated 5 August 2005. 

1. This POM, with the concurrence of the Chief Clerk for Military Commissions (CCMC), 
formally establishes the Military Commissions Library (Commissions Library). The 
Commissions Library is an electronic collection of cases, resources, and other writings of benefit 
to counsel, the Presiding Officers, the Review Panel (should that body become involved), and 
others. 

2. Purpose of the Commissions Library. The Commissions Library has many purposes to 
include: 

a. Provides a readily accessible source of the Commissions Library contents to users. 

b. Permits users to electronically "cut and paste" selected contents of the Commissions 
Library into filings or other documents. 

c. Permits users to electronically search documents. 

d. Alleviates the need for counsel to attach copies of authority cited in their filings if that 
authority is contained in the Commissions Library. (See POM 4-2.) 

e. Permits users to electronically capture and preserve, for possible future use in the 
Commissions, items that appear on the Internet, because Internet items present at one time can be 
changed or removed from the Internet without notice. 

f. Saves time, space, and other resources by making voluminous materials easily 
transportable, searchable, and printable 
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3. Form, location, and access to the Commissions Library. 

a. The Commissions Library is in electronic form and can be made available on CD/DVD 
or other media as well as being hosted on computer servers accessible to users. 

b. As the Commissions Library will not contain any classified or protected information, 
the contents of the Commissions Library may be widely distributed. 

c. All personnel assigned or attached to the Office of Military Commissions and all 
civilian counsel authorized to represent an accused will have access to the Commissions Library. 
Other personnel will be authorized access on an as-required basis as determined by the CCMC. 

4. Commissions Library contents. 

a. The Commissions Library will not contain, under any circumstances, any classified or 
protected information. 

b. Filings (see POM # 4-2) included in the filings inventory (see POM # 12) will not be 
contained in the Commissions Library as those items may contain protected information. 

c. Potentially, anything usefil as a reference or resource to the practice before a Military 
Commission may be placed into the Commissions Library. Ordinarily the Commissions Library 
contains: cases other than those readily available as a published opinion on Lexis-Nexis or 
similar services; large references to alleviate users from having to have the book with them 
(MCM or the Military Judges Benchbook, for example) items that appear on the Internet so the 
correct document is preserved before the document is changed or removed from the Internet; 
"hard-to-find" items (such as decisions of international tribunals and similar writings); treaties 
and treatises; law review articles; and like items. 

d. While there is no requirement that reported cases decided by a United States court 
(whether federal, state, or military) be included, the CCMC may decide to include them so that 
they are readily available, especially for users who are not expert with legal research techniques. 

5. Responsibilities. 

a. The CCMC is responsible for maintaining the Commissions Library, hosting it on 
servers accessible to OMC personnel, and making it available on servers at Guantanamo Naval 
Base when the Military Commission is in session. The Assistant to the Presiding Officers will 
assist whenever his assistance is required. 

b. The CCMC may place any item into the Commissions Library he deems appropriate. 
As a general rule, once an item has been placed into the Commissions Library, it will not be 
removed because users may rely upon the item being in the Commissions Library once it has 
been placed therein. Prior to removing an item, the CCMC will provide notice to all users. 
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c. The CCMC will place into the Commissions Library anything the Presiding Officer 
directs be placed therein. 

d. Counsel, the Assistant to the Presiding Officers, and others may request that the 
CCMC place an item into the Commissions Library. Ordinarily, requests will be approved unless 
the matter is already contained in the library or there is no possible benefit to having the item 
included. 

e. In each instance where a request is made that an item be included, the CCMC will 
inform the requester whether the request has been approved. 

f. The CCMC will provide all users, on an as-needed basis, updates to show what has 
been added to the Commissions Library. 

6. Procedures to include an item into the Commissions Library. 

a. A request to include an item into the Commissions Library will be submitted to the 
CCMC only by electronic mail. No electronic mail will request more than one item be included 
(i.e., only one item to be included per email.) The electronic mail will include: 

(1). In the subject line, "Request to include item in the Commissions Library." 

(2). In the body of the email, a description of the item to be included which is suitable for 
direct inclusion into the Commissions Library index. If the item is one for which there is a 
generally accepted Blue Book cite, the cite will also be included. 

(3). As an attachment, the exact document to be included. 

b. A request to include an item into the Commissions Library will not contain just a web 
address (URL.) Instead, the requester will convert the web page content into a file, and the file 
will be attached. 

c. Acceptable file formats are Microsoft Word, HTML, JPG, BMP, RTF, TIFF, or Adobe 
Acrobat unless the CCMC permits, on a case by case basis, a different file format. 

d. When the electronic form of an item to be included in the Commissions Library is 
available, the electronic version will be submitted as that form makes use and electronic 
searching easier. 

(1). Requesters will not take an item that is in electronic form, scan it, and submit the 
scanned version. For example, if the document is available in Word, send the Word document (or 
electronically convert it (not scan it) to Adobe Acrobat (PDF.)) 

(2). A document available in electronic form will not be printed and then scanned as this 
reduces the usability of the document. 

Presiding Officers Memorandum 14-1, Commissions Library, 8 SEP 2005, Page 3 
335 RE 139 (al Bahlul)

Page 73 of 74 



e. It is the responsibility of the requester to ascertain that an item requested to be included 
in the Commissions Library is not available in electronic form before submitting a scanned 
document to be included. The CCMC may reject a request that an item be included in the 
Commissions Library in a scanned, non-electronically-searchable form if the electronic version 
can be located by the requester. 

7. Written copies of contents of the Commissions Library. 

a. The Commissions Library is in electronic form. 

b. Printed extracts of the Commissions Library used by counsel during a session of the 
Commission. 

(1). Counsel appearing before the Commission may elect to print selected extracts of the 
Commissions Library to make them available to the Presiding Officer during argument or other 
sessions of the Commission where special emphasis may be required. This practice should be 
used judiciously. 

(2). If counsel wish extracts of the Commissions Library be made available to the 
Commission during a session, counsel are responsible for making and providing sufficient copies 
for the Presiding Officer, each opposing counsel, and a copy for inclusion in the record of trial. If 
sufficient copies are not made available at the time counsel wishes the Commissions Library 
extract to be used, the Presiding Officer may deny counsel the opportunity to use the extract. 

Approved by: 

Peter E. Brownback I11 
COL, JA, USA 
Presiding Officer 

M. Harvey 
Chief Clerk for Military Commissions 
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UNITED STATES OF AMERICA 

ALI M A  AHMAD SULAYMAN 
AL BAHLUL 

DEFENSE 

Motion for an Order Preserving Potential 
Evidence 

11 January 2006 

1. This Motion is filed by the defense in the case of United States v. Ali a1 Bahlul. 

2. Relief Requested. The defense requests that an order be issued preserving potential 

evidence. 

3. Synopsis. Detailed defense counsel in the above-styled case, has reason to believe 

that there may have been the appearance of an attempt to orchestrate the proceedings in a 

manner as to avoid potential legal issues to the detriment of the accused Because the 

evidence supporting this potential allegation exists in primarily electronic form, an order 

preventing the destruction of this potential evidence is necessary. 

4. Burden of Proof and Persuasion. The burden of proof is on the moving party to 

show, by a preponderance of the evidence, that a continuance is necessary in the interests 

of justice. However, when the moving party is the accused, "the judge should err on the 

side of liberalism in taking action on a delay request when good cause for a delay exists." 

United States v. Andrews, 36 M.J. 922,925-26 (A.F.C.M.R. 1993). 

5. Facts. The defense submits the following facts with respect to this issue: 
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A. On 9 January 2006, Mr. Keith Hodges, the Assisting Providing Officer 

simultaneously performing duties as a senior instructor at the Federal Law Enforcement 

Training Center, provided defense counsel with a cd containing all the relevant filings in 

all the commission cases. Inadvertently, one of the documents provided was titled, 

"Goals of the Jan 2006 Tenn at Gitmo." The document was located in the Khadr folder. 

B. Later in the evening of the 9' or early in the moming of the lo', Mr. Hodges 

provided a hard copy of all the review exhibits. Noticeably absent, was the document 

mentioned above. 

C. The above mentioned document may reflect a deliberate attempt to force 

counsel into private  conference^'^ - such conferences have been objected to by defense 

counsel. 

D. There was a change in the "script" provided to defense counsel in the 

undersigned case between the August 2004 proceeding and the proceeding on 1 1 January. 

This "script" change focused primarily on having the accused speak about his counsel 

wishes, before his detailed military counsel spoke. 

6. Argument. 
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A. Defense c o w l  believes that communications between the Presiding Officers 

in all the cases, the Assistant Providing Officer and Appointing Authorities Office may 

be relevant. 

B. Defense requests an order preventing the destruction of all emails, notes, and 

word processing documents in all the commission cases, authored by any of the 

authorities above be preserved so as to be examined at a later date. 

Major, JA 
Detailed Defense Counsel 

Attach: 
1 page "Goals of the Jan 2006 Term at Gitmo" document 
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