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2ND VOLUME OF REVIEW EXHIBITS: REs 121-140 (340 PAGES)
SESSION OF JAN. 11, 2006

RE 121 Email from Presiding Officer setting date for next hearing, 1
Dec. 9, 2005 (1 page)

RE 122 Email from Presiding Officer concerning excusal of an 2
assistant prosecutor from next hearing, Dec. 13, 2005 (2 pages)

RE 123 Email from Presiding Officer to MAJ Fleener concerning 4
requirements for his participation in the next session,
Dec. 16, 2005 (5 pages)

RE 124 PO 101 -- Prosecution’s proposed litigation schedule, 9
Dec. 13, 2005 (2 pages)

RE 125 PO 101 -- Emails to and from defense counsel concerning 11
scheduling, Dec. 19, 2005 (8 pages)

RE 126 PO 101 - Emails to and from defense counsel concerning 19
scheduling, Dec. 20, 2005 (5 pages)

RE 127 Attire and grooming of accused for sessions, Jan. 3, 2006 24
(2 pages)

RE 128 Letter from MAJ Fleener to lowa State Bar Association, 26
Jan. 3, 2006 (4 page cover letter) (16 enclosures)
(107 pages in total)
1. Public Law 107-40 Authorization for Use of Military 30
Force Sep. 18, 2001 (2 pages)
2. President’s Military Order, Detention, Treatment, and 32

Trial of Certain Non-Citizens in the War Against Terrorism,
Nov. 13, 2001 (5 pages)

3. Presidential Reason to Believe Determination, July 3, 2003 37
(1 page)
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4. Military Commission Order No. 1, Aug. 31, 2005 (17 pages) 38

w

5. PO 102 -- Request for modification of military commission 55
rules to permit self-representation, May 11, 2004 (2 pages)

6. PO 102 -- Defense memorandum discussing right to self- 57
representation, May 11, 2004 (7 pages)

7. PO 102 -- Prosecution memorandum discussing right to self- 64
representation, Oct. 1, 2004 (9 pages)

8. PO 102 -- Defense memorandum discussing right to self- 73
representation, Oct. 8, 2004 (7 pages)

9. PO 102 -- Defense memorandum discussing right to self- 80
representation, Oct. 22, 2004 (8 pages)

10. PO 102 -- Defense answers to Presiding Officer’s questions 88
on self-representation issue, Oct. 22, 2004 (5 pages)

11. Appointing Authority’s memorandum on issue of self- 93
representation, June 14, 2005 (2 pages)

12. Major Fleener’s orders to active duty from reserve status, 95
Oct. 25, 2005 (2 pages)

13. Chief Defense Counsel’s memorandum detailing Major 97
Fleener to represent al Bahlul, Nov. 3, 2005 (2 pages)

14. PO 102 -- Email concerning al Bahlul not desiring 99
assistance of detailed military counsel, Dec. 1, 2005 (2 pages)

15. PO 102 -- Email concerning self-representation, 101
Nov. 22, 2005 (2 pages)

16. PO 102 -- Email concerning self-representation, 103
Nov. 28, 2005 (4 pages)

17. Letter from NACDL, 03-04, Aug. 2, 2003 (26 pages) 107
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RE 129 Memorandum from Chief Standards of Conduct Office, 133-138
(6 pages) (Sealed)

RE 130 Emails concerning ethics opinion, Jan. 6, 2006, (9 pages) 139

RE 131 Curriculum vitae for translator no. 1 (sealed) (7 pages) 148-154

RE 132 Curriculum vitae for translator no. 2 (sealed) (2 pages) 155-156

RE 133 Filings Inventory, Jan. 10, 2006 (8 pages) 157
RE 134 Memorandum detailing prosecutors, Nov. 21, 2005 165
RE 135 *“Boycott” Sign and Translation (2 pages) 166
RE 136 Bahlul habeas filing, Dec. 13, 2005 (38 pages) 168
RE 137 Chief Defense Counsel’s memorandum detailing Major 206
Fleener to represent al Bahlul, Nov. 3, 2005 (2 pages)
RE 138 Presiding Officer’s Voir Dire Materials (6 enclosures) 208
(55 pages in total)
1. Biograpical Summary (1 page) 208
2. Presiding Officer’s Answers to Trial Guide Questions, 209
July 27, 2004 (3 pages)
3. Presiding Officer’s Answers to Questions about 212
relationships (2 pages)
4. Presiding Officer’s Questionnaire No. 2, Aug. 18, 2004 214
(7 pages)
5. Extract — Hamdan record of trial (R. 9-26 & 133-135) 221
hearing held on Aug. 26, 2004 (22 pages)
6. Extract — Hicks record of trial (R. 6-24) hearing held on 243
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Aug. 25, 2004 (20 pages)

RE 139 Presiding Officer Memoranda as of Nov. 12, 2005 263
(55 pages in total)

1-2  Presiding Officers Memoranda (Sept. 14, 2005) 264

2-2  Appointment and Role of the Assistant to the Presiding Officer 66
(Sept. 14, 2005)

3-1 Communications, Contact, and Problem Solving (Sept. 8, 2005) 70

4-3  Motions Practice (Sept. 20, 2005) 274
5-1  Spectators at Military Commissions (Sept. 19, 2005) 285
6-2 Requesting Conclusive Notice to be Taken (Sept. 9, 2005) 289
7-1  Access to Evidence, Discovery, and Notice Provisions 292

(Sept. 8, 2005)

8-1  Trial Exhibits (Sept. 21, 2005) 299

9-1 Obtaining Protective Orders and Requests for Limited 307
Disclosure (Sept. 14, 2005)

10-2 Presiding Officer Determinations on Defense Witness 310
Requests (Sept. 30, 2005)

11 Qualifications of Translators/Interpreters and Detecting 316
Possible Errors (Sept. 7, 2005)

12-1 Filings Inventory (Sept. 29, 2005) 321

13-1 Records of Trial and Session Transcripts (Sept. 26, 2005) 325

14-1 Commissions Library (Sept. 8, 2005) 333

RE 140 Motion to Preserve Evidence (Jan. 11, 2006) (4 pages) 337



Hodges, Keith '

From: Hodges, Keith

Sent: Friday, December 09, 2005 3:36 PM

To:

Cc:

Subject: rial Term for Commissions Sessions, Week of 9 Jan 20086, Guantanamo Bay, Cuba

1. Colonels Brownback and Chester have scheduled a trial term for Military Commissions during the week of 9
Jan 2006 at Guantanamo Bay, Cuba.

2. Counsel in US v. al Bahlul and US v. Khadr will be prepared to attend conferences at the call of the
respective Presiding Officers during the period 1200 hours, 9 Jan through 12 Jan,

3. A session will be held in the case of United States v. al Bahlul at 1000, 10 Jan 2006. This will be the earliest
session for that case during the trial term. Other sessions may be held during the trial term.

4. A session will be held in the case of United States v. Khadr at 1000, 11 Jan 2006. This will be the earliest
session for that case during the trial term. Other sessions may be held during the trial term.

5. This trial term docket is subject to change, however the first session in a specific case will not be held earlier
than as indicated in paragraphs 3 and 4 above.

6. The Presiding Officers anticipate that if sessions other than those indicated in paragraphs 3 and 4 above are
held, the latest session would be on 12 Jan. However, all parties must realize that the trial term will not end
until each Presiding Officer is satisfied that a further session during the trial term would be of no additional
benefit.

7. Parties will be kept advised of any changes so that travel and other logistical arrangements can be made.

BY DIRECTION OF THE PRESIDING OFFICER

Keith Hodges
Assistant to the Presiding Officers
Military Commission

. RE 121 {(al Bahlul)
1 Page 1 of 1



Hoc_!gos, Keith

From: Hodges, Keith

Sent: Tuesd 13, 2005 1:50 PM

To:

Ce: Pete Brownback; Hodges, Keith

Subject: RE: Request for excusal from week of 9 January sessions in US vaiBahiul

The Presiding Officer has reviewed LT () request and he adviees that the
appearance of detailed prosecution counsel at this session is a matter within the province
of the Chief Prosecutor and the Lead Prosecutor on the case.

Both the Lead Prosecutor and the Chief Prosecutor know what business we plan to conduct

at tixe January sessions, and the Prosecution must be prepared to conduct all of it at that
session.

FOR THE PRESIDING OFFICER

Keith H. Hodges

Prom: Hodges, Keith
Sent: Mon 12/12/2005 2:41 PM

Hodges, Keith

ALL:

I am only the Assistant to the Presiding Cfficer. Emails for decision by a Presiding
Officer must always be sent to that Presiding Officer and me.

I added COL Brownback's email address in the TO: block. No need to send to him again.
Keith Hodges

R —————
Sent: Mon 12/12/200S 9:0€ AM

To: 'Hodges, Keith!
Robe

Subject: Request for excusal from week of 9 January sessions in US v al Bahlul

RE 122 (al Bahlu
2x Page 1 of




Mr Hodges,

I respectfully request to be excused by the Presiding Officer from the 9 January session
to be held in the case of the United States v al Bahlul.

Very Respectfully,

Prosecutor, Office of Military Commissions Department of Defense
Phone|

Fax:

RE 122 (al Bahlul)
2 Page 2 of 2




PO 101 ( al Bahlul) - Defense Response to Presiding Officer's Resumption of Proceedings... Page 1 0f 3

Hodges, Kelth
From:  Hodges. Keith | RN

Sent:  Friday, December 16, 2005 11:28 PM

To: Fieener, Tom, MAJ DoD GC;
Swann, Robert, Mr, DoD OGC:

Davis, Morris, COL, DoD OGC;
i ight, COL, DoD OGC:

Subject: Presiding Officer’s Reply: RE: PO 101 ( al Bahlul) - Defense Response to Presiding Officer's
Resumption of Proceedings Order

MAJ Fleener,
Please see COL Brownback's instructions to me below.

Keith Hodges

Mr. Hodges,

Please send the below to MAJ Fleener, all counsel in US v. Al Bahlul, the Chief
Defense Counsel, and the Chief Prosecutor.

Please make MAJ Fleener's email and the attached memo a filing in the PO 101

series. Please make LTc_email and the attached wmemo a separate filing in
the PO 101 series.

COL Brownback

MAJ Fleener

1. Your request in paragraph 7 of your 16 December 2005 memorandum ig granted. See
the instructicns above to Mr. Hodges.

2. Regardless of your position on whether you will be representing Mr. al Bahlul,
it does not change the fact that you were directed to provide your calendar showing
your availability and you were directed to suggest a trial calendar. This
information does not require you to assert any position with regard to Mr. al
Bahlul, but only for you to provide the Presiding Officer with information to be

used to plan Commission proceedings, should you be directed to represent Mr. al
Bahlul.

3. 8o there is no question in your mind, I refer you to COL Sullivan's memorandum
of 3 November 2005 in which he detailed you as Military Counsel for Mr. al Bahlul.
The case of the United States v. al Bahlul was referred to a military commission
for trial. I was appointed as the Presiding Officer of that military commission.
I am a full colonel on active duty in the United States Army. I have determined
that fulfilling the requirements I laid out for you in my basic correspondence and

in paragraph 2 above are related to your military duty as Military Counsel for Mr.
al Bahlul.

3. Your request in paragraph 3 of your attachment to have me translate certain
matters into Arabic is denied. The Chief Defense Counsel, COL Sullivan, will be

RE 123 (al Bahlul)
Page 1 0of 5

12/19/2005



PO 101 ( al Bahlul} - Defense Response to Presiding Officer’s Resumption of Proceedings... Page 2 of 3

able to direct you on how you can get documents translated for the client whom he
has detailed you to represent.

4, You will be prepared to conduct voir dire of the Presiding Officer during the
January 2006 trial term. One of the outcomes of that session is that you could be
ordered to represent Mr. al Bahlul, and if that is the case, you will either
conduct voir dire or waive your opportunity to do so.

5. You are hereby ordered to comply with paragraph 7c, PO 101, no later than 1200
hours, 19 December 2005.

Peter E. Brownback IlII
COL, JA
Presiding Officer

Per the Presiding Officer's direction, this email, MAJ Fleener's email below, and
the attachment to MAJ Fleener's email will be added to the filings inventory as PO
101 B. LTC Parrish's email and the attachment to his email wherein he responded to
paragraph 7c of PO 101 will be added to the filings inventory as PO 101 C.

BY DIRECTION OF THE PRESIDING OFFICER

Keith Hodges
Assistant to the Presiding Officers
Military Commission

From: Fleener, Tom, MAJ DoD GC
Sent: Friday, December 16, 2005 5:08 PM

Davis, Momis, COL, DoD OGC: Swann. Robert, Mr, DoD OGC;

'Hodges, Keith'
Subject: PO 101 ( al Bahlul) - Defense Response to Presiding Officer's Resumption of Proceedings Order

<<Memo {o PO ,pdf>>
--—Original Message----

From:

Sent: Tuesday, December 13, 2005 13:13

To:  Davis, Morris, COL, DoD OGC; Swann, Robert, Mr. DoD OGC; Sullivan, DoD 5 Lahoste

; Hodges, Keith
Subject: PO 101 ( al Bahlul) - Prosecution Response to Presiding Officer's Resumption of Proceedings Order

Sirs -

RE 123 (al Bahlul)
Page 2 of 5

12/19/2005



PO 101 ( al Bahiul) - Defense Response to Presiding Officer's Resumption of Proceedings... Page 3 of 3

Attached pleasea find the Prosecution's proposed litigation schedule in response to paragraph 7c of the
Presiding Officer's Resumption of Preceadinga order of 16 NQV 05,

<< File: Prosecution Response - PO 101 110.pdf >>

Lt Col
Prosecutor, Office of Military Commissions,
Department of Defense

refix:

RE 123 (al Bahiul)
Page 3 of 5

12/19/2005



DEPARTMENT OF DEFENSE
OFFICE OF THE CHIEF DEFENSE COUNSEL
OFFICE OF MILITARY COMMISSIONS

16 December 2005

TO: Colonel Peter Brownback, Presiding Officer

SUBJECT: Required Response to Presiding Officers Resumption of
Proceedings Order - United States v. al Bahul

1. On November 16, 2005 you requested all counsel provide a calendar showing the
dates they were unavailable or unable to work on Commission matters. You also
requested each lead counsel recommend a trial schedule.

2. While | have been detailed to represent Mr. al Bahul, he has never requested nor
accepted my representation. Further, he has explicitly stated his desire to represent

himself. Consequently,.| am unable to form an Attomey/Client relationship with Mr. al
Bahul.

3. Itis my opinion that Mr. al Bahul is presently serving as his own counsel and as such
these docketing matters should be presented to him. | respectfully request you cause
all documents to be translated into Arabic, 8o that Mr. al Bahul can understand them
and act accordingly. In the meantime, | will be forwarding all matters to him, excepting
classified or otherwise protected information.

4. | understand that | have been ordered to attend the 10 January session and | intend

to comply with that order. However, because Mr. al Bahul is representing himsalf, i will

not be preparing voir dire or drafting any motions. Regarding my schedule, please note
| will be attending the Law of War course during the last week of January.

5. Pursuant to paragraph 8 of your resumption of proceedings order, | am undertaking
efforts t0 secure ethical guidance regarding forced representation of criminal
defendants. As soon as | am able to determine my sthical duties and anatyze the
various options, | will inform you.

6. Since | am not yst certain what, if anything, | am ethically entitied to do with respect
to representing the accused, i point out to the Commission that on 10 January | am
netther acting for the accused nor seeking to assure that his rights are protected. Since
the accused is bamred from seif-representation and, at his request, will have no lawyer
seeking to act on his behalf on 10 January 20086, there is no concelvable way for the
accused to exercise any rights provided him.

RE 123 (al Bahiul)
Page 4 of &




7. lask that this letter be made part of the officlal record of the 10 January 2006
proceeding.

T n
MAJ, JA
Defense Counsel

Copy to:
LtCol
Mr. Keith Hodges

RE 123 (al Bahlui)
2 Page 5 of 5




PO 101 ( al Bahlul) - Prosecution Response to Presiding Officer's Resumption of Proceed... Page 1 of |

Hodges, Keith

From: I
Sent: Tuasday. December 13, 2005 1:13 PM

To:

Subject: PO 101 ( al Bahlul) - Prosecution Response o Presiding Officer's Resumption of Proceedings
Order

Attachments: Prosecution Response - PO 101 110.pdf
Sirs -
Attached please find the Prosecution's proposed litigation schedule in response to paragraph 7¢ of the Presiding
Officer’s Resumption of Proceedings order of 16 NOV 05.
<<Prosecution Response - PO 101 110.pdf>>

Lt Col
Prosecutar, Ofﬁce of Military Commissions,
Defi

RE 124 (al Bahlui)
9 Page 1 of 2

12/19/2005




- UNITED STATES OF AMERICA PO 101 — al Bahlul

Prosecution Response to
V. Presiding Officer’s Resumption
of Proceedings Order
ALl HAMZA SULAYMAN AL BAHLUL
December 13, 2005

1. Pursuant to paragraph 7¢ of the Resumption of Proceedings Order, 16 November
2005, the Presiding Officer directed counsel for both sides in the above captioned case to
propose a trial schedule.

a. The Prosecution proposes the following trial schedule:

(1) 10 January 2006: First session to determine counsel rights, voir dire the
Presiding Officer, and set a litigation schedule. [7¢(1)]

(2) 30 January 2006: Motions not dependent on opposing party’s compliance
with discovery. [7¢(2}]

(3) 13 February 2006: Responses to motions.

(4) 27 February 2006: Discovery obligations completed (subject to continuing
obligations with regard to discovery). [7¢(3)]

(5) 28 February 2006: Voir dire prospective members; litigate motions requiring
hearing before Presiding Officer. [7¢(4)]

(6) 11 April 2006: Commence presentation of evidence on the merits. [7¢(5)]

2. The point of contact for this response is the undersi

Lt Col, USAFR
Prosecutor

RE 124 (al Bahiul)
10 Page 2 of 2



Message Page Lof 3

Hodges, Kelth

From: Fleener, Tom, MAJ Do ¢ |G
Sent: Monday, December 19, 2005 12:36 PM

To: ‘Hodges, Keith'; Fleener, Tom, MAJ DoD GC;

Morris, COL, DoD OQGC; Swann, Robert, Mr,

»

Subject: PO 101 ( al Bahlul) - calendar (Fleener)
Attachments: Calendar.pdf

Subjec't:PresldingOﬂber‘sReply: RE: PO 101 { al Bahiul) - Defense Response to Presiding Officer’s
Resumption of Proceedings Order

MAJ Fleener,
Pleagse see COL Brownback's instructions to me below.

Keith Hodges

Mr. Hodges,

Please send the below to MAJ Fleener, all counsel in US v. Al Bahlul, the
Chief Defense Counsel, and the Chief Prosecutor.

Please make MAY Fleener's email and the attached memo a filing in the PO

101 series. Please make LTC (Jl:-~2il and the attached memo a separate
filing in the PO 101 series.

COL Brownback

MAJ Fleener

1. Your request in paragraph 7 of your 16 December 2005 memorandum is
granted. See the instructions above to Mr. Hodges.

2. Regardless of your position on whether you will be representing Mr. al
Bahlul, it does not change the fact that you were directed to provide your
calendar showing your availability and you were directed to suggest a trial
calendar. This information does not require you to assert any position with
regard to Mr. al Bahlul, but only for you to provide the Presiding Officer
with information to be used to plan Commission proceedings, should you be

RE 125 (al Bahlu
Page 1 of
11
12/19/2005



Message Pagc20f 3

directed to represent Mr. al Bahlul.

3. 8o there ia no question in your mind, I refer you to COL Sullivan's
memorandum of 3 November 2005 in which he detailed you as Military Counsel for
Mr. al Bahlul. The case of the United States v. al Bahlul was referred to a
military commission for trial. I was appointed ag the Presiding Officer of
that military commisgion. I am a full colonel on active duty in the United
States Army. I have determined that fulfilling the requirements I laid ocut
for you in my basic correspondence and in paragraph 2 above are related to
your military duty as Military Counsel for Mr. al Bahlul.

3. Your request in paragraph 3 of your attachment to have me translate certain
matters into Arabic is denied. The Chief Defense Counsel, COL Sullivan, will
be able to direct you on how you can get documents translated for the client
whom he has detailed you to represent.

4. You will be prepared to conduct voir dire of the Presiding Officer during
the January 2006 trial term. One of the outcomes of that session is that you
could be ordered to represent Mr. al Bahlul, and if chat is the case, you will
either conduct voir dire or waive your opportunity to do so.

S. You are hereby ordered to comply with paragraph 7c, PO 101, no later than
1200 hours, 19 December 200S.

Peter E. Brownback III
COL, JA
Presiding Officer

Per the Presiding Officer's direction, this email, MAJ Fleener's email below,
and the attachment to MAJ Fleener's email will be added to the filings
inventory as PO 101 B. LTC () em2il and the attachment to his email
wherein he responded to paragraph 7c¢ of PO 101 will be added to the filings
inventory as PO 101 C.

BY DIRECTION OF THE PRESIDING OFFICER

Kaeith Hodges
Assistant to the Presiding Officers
Military Commission

From: Fleener, Tom, MA) DaD GC

RE 125 (al Bahlul)
12 Page 2 of 8

12/19/2005




Message

Page3of 3
~-=-Original Message—-
ror: [N
Sent: Tuesday, December 13, 2005 13:13
T » Swann, Rabest, Mr, DoD DoD OGC:
DoD GC;
Hodges,

Subjecs: PO 101 { al Bahlul} - Prasecution Response to Presiding Omcer's Resumption of Praceedings Order
Sirs -

Attached piease find the Prosecution's proposed litigation schedule in response to paragraph 7¢ of
the Presiding Officer's Resumption of Proceedings order of 16 NOV 05,

<< File: Prosecution Response - PO 101 110.pdf >>

Lt Col USAFR
Prosecutor, Office of Military Commissions,
Department of Defense

refix:

RE 125 (al Bahiul)
13 Page 3 of8

12/19/2005



DEPARTMENT OF DEFENSE
OFFICE OF THE CHIEF DEFENSE COUNSEL
OFFICE OF MILITARY COMMISSIONS

19 December 2005

TO: Colonel Peter Brownback, Presiding Officer
SUBJECT: Required Response to Presiding Officer's 12/16/05 emall - Uniteq States
v. gl Bahul

1. Pursuant to paragraph 7b of the Resumption of Proceedings Order, 16 November
2005, the Presiding Officer directed counsel for both sides in the above captioned case
to provide a calendar showing the dates in which they are unavailable to attend a
session or work on Commission matter. | am filing this memorandum, not as Mr. af
Bahul's counsel, rather under the condition that | am ordered to represent him and if
that order is lawful therefore forcing my representation upon him.

2. | am currently scheduled to attend the Law of War course in Charlottesvills, VA
during the last wesk of January.

3. Notwithstanding paragraph 7(d), | prepared this document in memorandum form so
as to avoid any appearance of serving as Mr. al Bahul's counsel.

4. 1 am the point of contact. | can be reached at |G
J\ A)
Tom r
MAJ

Copy to:
LtCol
Mr. Keith Hodges

RE 125 (al Bahlug

14 Page 4 of




Message Pagelof 3

Hodges, Keith

From: Fleener, Tom, MAJ DoD Gc—
Sent: Monday, December 18, 2005 12:38 PM

To: ‘Hodges, Keith'; Fleaner, Tom, MAJ DoD G

Morris, COL, DoD OGC; Swann, R
Sullivan, Dwight, COL, DoD OGC;

Subject: PO 101 ( al Bahlul) - Defense Response to Presiding Officer's Resumption of Proceedings
Order

Attachmants: PO 101-Defense Response to Presiding Officer's Resumption of Procesdings Order. pdf

—Original Message——-

From: Hodges, Keith

Sent: Friday, December 16, 2005 23:2

To: Fleener, Tom, MA) DoD GC;
w »

Davis, Morris, COL, DoD Swann,

|
Subject: Presiding Officer's Reply: RE: PO 101 ( al Bahhal) - Defense Response to Presiding OMcer’s
Resumption of Proceedings Order

MAJ Fleener,

Please see COL Brownback's instructions to me below.

Keith Hodges

Mr. Hodges,

Please send the below to MAJ Fleener, all counsel in US v. Al Bahlul, the
Chief Defense Counsel, and the Chief Prosecutor.

Please make MAJ Fleener's email and the attached memo a filing in the PO

101 series. Please make LTC I email and the attached memo a separate
filing in the PO 101 series.

COL Brownback

MAJ Fleener

1. Your request in paragraph 7 of your 16 December 2005 memorandum is
granted. See the instructions above to Mr. Hodges.

2. Regardless of your position on whether you will be representing Mr. al

Bahlul, it does not change the fact that ycu were directed to provide your
calendar showing your availability and you were directed to suggest a trial
calendar. This information does not require you to assert any position with
regaxd to Mr. al Bahlul, but only for-you to provide the Prasiding Officer

RE 125 (al Bahlu

e 5 of
15 P2

12/19/2005



Message . Page 2of 3

with information to be used to plan Commission proceedings, should you be
directed to represent Mr. al Bahlul.

3. 8o there is no question in your mind, I refer you to COL Sullivan's
memorandum of 3 November 2005 in which he detailed you as Military Counsel for
Mr. al Bahlul, The case of the United States v. al Bahlul was referred to a
military commission for trial. I was appointed as the Presiding Officer of
that military commission. I am a full colonel on active duty in the United
States Army. I have determined that fulfilling the requirements I laid out
for you in my basic correspondence and in paragraph 2 above are related to
your military duty as Military Counsel for Mr. al Bahlul.

3. Your request in paragraph 3 of your attachment to have me translate certain
watters into Arabic is denied. The Chief Defense Counsel, COL Sullivan, will
be able to direct you on how you can get documents translated for the client
whom he has detailed you to represent.

4. You will be prepared to conduct voir dire of the Presiding Officer during
the January 2006 trial term. One of the outcomes of that sesgion is that you
could be ordered to represent Mr. al Bahlul, and if that is the case, you will
either conduct voir dire or waive your opportunity to do so.

S. You are hereby ordered to comply with paragraph 7¢, PO 101, no later than
1200 hours, 19 December 200S.

Peter E. Brownback III
conL, JA
Presiding Officer

Per the Presiding Officer's direction, this email, MAJ Fleener's email below,
and the attachment to MAJ Fleener's email will be added to the filings
inventory as e0 101 B. UTC (D evail and the attachment to his email
wherein he responded to paragraph 7c¢ of PO 101 will be added to the filings
inventory as PO 101 C.

BY DiRECﬂON OF THE PRESIDING OFFICER

Keith Hodges
Assistant to the Presiding Officers
Military Commission

RE 125 (al Bahkl&
Page 6 of
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<<Memo to PO .pdf>>

12/19/2005

~—Original Message~—
Froms
Sent: Tuesday, December 13, 2005 13:13

Yo: L] DaD OGC; Swann, Robert, Mr, DoD Sullvan, COL, Dob OGC;
-
Hoages, j

Subject: PO 101 ( 2l Bahlul) - Prosecution Response to Presiding Officar’s Resumption of Proceedings Order
Sirs -

Attached please find the Prosecution’s proposed litigation schedule in response to paragraph 7¢ of
the Presiding Officer's Resumption of Proceadings order of 16 NOV 05,

<< File: Prosecution Response - PO 101 110.pdf >>

Lt ca%u&m
Prosecutor, of Military Commissions,

Department of Defense

RE 125 (al Bahlul

Page 7 of
17




DEPARTMENT OF DEFENSE
OFFICE OF THE CHIEYF DEFENSE COUNSEL
OFFICE OF MILITARY COMMISSIONS

19 December 2005

TO: Colonel Peter Brownback, Presiding Officer
SUBJECT: Requirad Response to Presiding Officer's 12/16/05 emall - Unied States
v. al Bahyl

1. Pursuant to paragraph 7¢ of the Resumption of Proceedings Order, 16 November
2005, the Presiding Officer directed counsel for both sides in the above captioned case
to propose a trial schedule, | am filing this memorandum, not as Mr. al Bahul's counsel,
rather under the condition that if | am ordered to represent him and if that order is lawful
therefore forcing my representation upon him, the dates below would be the earfisst
possible dates | could be prepared.

a. Answerto 7(cX1). This appears to be moot as a date has already been set
for the first session.

b. Answerto 7(cX2). 1 April 2008

c. Answerto 7(c)3). Prosecution only
d. Answerto 7(cX4). 1 May 2006

6. Answer to 7(cX5). 1 September 2008

2. Notwithstanding paragraph 7(d), | prepared this document in memorandum form o
as to avold any appearance of serving as Mr. al Bahul's counsel.

3. 1 am the point of contact. | can be reached at | NN

MAJ, JA
Defense Counsel
Copy to:
LtCol

Mr. Ke

RE 125 (al Bahlulg
Page 8 of
18
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Hodges, Keith
From:  Hodges, Keith | NN

Sent:  Tuesday, December 20, 2005 10:09 AM
To: Fleener, Tom, MAJ DoD GC; Hodges, Keith Davis, Moris,
Mr,

COL, DoD OGC; Ri Dwight,
DoD QGC:

Subject: RE: PO 101 - POs Reply to MAJ Fleener email of 18 Dec 2005
MAJ Fleener,

The Presiding Officer has directed me to send you the below.

BY DIRECTION OF THE PRESIDING OFFICER

Keith Hodges
Assistant to the Presiding Officers
Commission

MA) Fleener,

1. Thave not ordered you to represent Mr. al Bahlul. You were detailed to represeat Mr. al Bahlul by
COL Sullivan's memorandum of 3 November 2005. I have not been advised that COL Sullivan, or other
competent authority, has released you from your detail.

2. I have ordered you to perform certain functions which a detailed counsel is roquired to perform.
None of those functions have required you to represent Mr. al Bahlul. Specifically, being prepared to
conduct voir dire does not require you to represent Mr. al Bahlul, though it does require you to be
prepared to represent him if you are reguired to do so.

3. During or after the 10 January 2006 session, you may be required to represent Mr. 2l Bahlul. I1do not
know at this time whether or not you will be required to do so. This is why the language from my carlier
email which you cited is conditional. "One of the outcomes of that [January trial term] session is that
you could be ordered to represent Mr. al Bahlul, and if that is the case, you will either conduct voir dire
or waive your opportunity to do 50.”

6. Mr. al Bahlul has not been and is not being threatened or "further threatened" with forfeiture of voir
dire if you "do not not [sic] commence representation of him now and prepare voir dire.” You have
boen told that the opportunity may arise to conduct voir dire, and you may take advantage of that
opportunity. You may decide to conduct voir dire with or without being prepared. I am not directing
you to represent him through preparing to conduct voir dire. You just have been given the courtesy of
knowing what might accur so you may plan - and be prepared - accordingly.

7. Asyou know, ] have requested an opinion from The Judge Advocate General of the United States
RE 126 (al Bahlu2
Page 1 of
19
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Message Page2of s

Army on your situation. I hope to have their opinion in hand before the 10 January sesgion.
8. A copy of your email and this reply will be added w the filings inventory.

Peter E. Brownback I1I
COL, JA
Presiding Officer

From: Feener, Tom, MA) DoD GC

Sent: Monday, December 19, 2005 3:32 PM

To: 'Hodges, Keith'; Fleener, Tom, MA
Swann Rihe

pVailitl, RODEIL, M

Colanel Brownback,

Your November 16 order regarding resumption of proceedings required that counsel indicate a date when voir dire could
oocur. It did not require or order preparation of voir dire questions.

Your 16 December 2005 e-mail is confusing.

You state in numbered paragraph 4 the following: *You will be prepared to conduct voir dire of the Presiding Officer during
the January 2006 trial term. One of the outcomes of that session is that you could be ordered to represent Mr. ol Bahlul, and if
that is the case, you will either conduct voir dire or waive your opportunity to do so." This response recognizes that I have
sought opinians as to whether I can ethically and lawfully represent Mr. al Bahlul over his objection, and sbsent » finding

that he is unable to defend himself or has demonstrated thorugh his conduct that he will disrupt the proceedings. Your
response indicates that *you [meaning I] could be ordered to represent Mr. al Bahlul.” At that time, ] would have to make 8

. judgment as to whether the order is lawful and binding upon me, and if I concluded that it was I would then do what is
necessary and proper to represent Mr. al Bahlul. However, no such order has been made. So, I ask you explicitly whether you
are:

(1) ordering me now to represent Mr. al Bahlul, (2) even though 1 have not appeared before you and have not had a hearing
on the ethics/lcgal issuc [ have raised, and 3) you have not addressed the issue I have raised and issued any opinion that
purports to be binding, and whether you are (4) further threatening Mr, al Bahlul with forficiture of voir dire if I do not not
comymence representation of him now and prepare vaoir dire.

I request an immediate and direct answer to this question. I must know without there being any uncertainty or ambiguity
whether you have now ordered me to represent Mr. al Bahlul,

Tom Fleener

~-=0riginal Message—--

Froms: Hodges, ket I
Sent: Monday, December 19, 2005 14: .

To: Fleener, Tom, MA) DoD GC;
Swann, Mr, DoD Y

PO 101D

Today MAJ Fleener sent two emails and each email had an attachment.

RE 126 (al Bahlug
20 Page 2 of
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Message Page3of 5

Both emails and their respective attachments have been sdded to the filings inventory as PO 101
D. That filing is attached.

FOR THE PRESIDING OFFICER

Keith Hodges
Assistant to the Prasiding Officers
Military Commissi

From: Fleener, Tom, MAJ DoD GC

Sent- Monday, December 19, 200!

: ‘Hodges, Keith'; Reener, Tom, MAJ DoD GC;
s Swann,

Subject: PO 101 ( al Bahlut) - Defense Response to Presiding Officer’s Resumption of Proceedings Order

--—-Original Message-—-

Davis, Monis, COL, DoD OGC;
DoD 2

Hodges, Keith
Subject: Presiding Officer's Reply: RE: PO 101 ( al Bahiul) - Defense Response to Presiding
Officer’s Resumption of Proceedings Order

MAJ PFleener,
Please see COL Brownback's instructions to ms below.

Keith Hodges

Mr. Hodges,

Please send the below to MAJ Fleener, all counsel in US v. Al Bahlul,
the Chief Defense Counsel, and the Chief Prosecutor.

Please make MAJ Fleener's email and the attached memo a filing in the
PO 101 series. Please make LTC () email and the attached memo a
separate filing in the PO 101 series.

RE 126 (al Bahlu

P 3of
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Page40f s

COL Brownback

MAJ Fleener

1. Your request in paragraph 7 of your 16 December 2005 memorandum is
granted. See the instructions above to Mr. Hodges.

2. Regardless of ycur position on whether you will be representing Mr. al
Bahlul, it does not change the fact that you were directed to provide
your calendar showing your availability and you were directed to suggest
a trial calendar. This information does not require you to assert any
position with regard to Mr. al Bahlul, but only for you to provide the
Presiding Cfficer with information to be used to plan Commission
proceedings, should you be directed to represent Mr. al Bahlul.

3. So there is no question in your mind, I refer you to COL Sullivan's
memorandum of 3 November 2005 in which he detailed you as Military
Counsel for Mr. al Bahlul. The case of the United States v. al Bahlul
was referred to a military commission for trial. I was appointed as the
Presiding Officer of that military commission. I am a full colonel on
active duty in the United States Army. I have determined that fulfilling
the requirements I laid out for you in my basic correspondence and in
paragraph 2 above are related to your military duty as Military Counsel
for Mr. al Bahlul.

3. Your request in paragraph 3 of your attachment to have me tramslate
certain matters into Arabic is denied. The Chief Defense Counsel, COL
Sullivan, will be able to direct you on how you can get documents
translated for the client whom he has detailed you to represent.

4. You will be prepared to conduct voir dire of the Presiding Officer
during the January 2006 trial term. One of the outcomes of that session
ie that you could be ordered to represent Mr. al Bahlul, and if that is

the case, you will either conduct voir dire or waive your opportunity to
do so.

5. You are hereby ordered to comply with paragraph 7c, PO 101, no later
than 1200 hours, 1% December 2005.

Peter E. Brownback II1l
COL, JA
Presiding Officer

Per the Presiding Officer’s direction, this email, MAJ Fleener's email
below, and the attachment to MAJ Fleener's email will be added to the
filings inventory as PO 101 B. LTC [JJJJll email and the attachment to
his email wherein he responded to paragraph 7c¢ of PO 101 will be added to
the filings inventory as PO 101 C.

BY DIRECTION OF THE PRESIDING OFFICER

Keith Hodges
Assistant to the Presiding Officers
RE 126 (al Bahlul)
Page 4 of 5
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Military Commission

From: Fleener, Tom, MA) DoD GC NN

Sent: Friday, December 16, 2005 5:08 PM
Daws Moms COL,DoDOGC Swann, Ro

‘Hodges,
Keith'
Subject: PO 101 ( al Bahlul) - Defense Response to Presiding Officer's Rsumphon of Proceedings
Order

<<Memo to FO .pdf>>

~—-Original Message——
rrom: N
Sent: Tuesday, December 13, 2005 13:13

Davis, Morris, COL, DoD OGC; Swaan, Robest, Mr, DoD OGC, oL,
DoD M

=

Subject: PO 101 ( af Bahlul) - Prosecution Response to Presiding Officer’s Resumption of Proceedings Order
Sirs -

Attached please find the Prosecution's proposed liigation schedule in response to paragraph
7¢ of the Presiding Officer's Resumption of Proceedings order of 16 NOV 05.

<< File: Prosecution Response - PO 101 110.pdf >>

Lt Col NN USAFR
Prosecutor, Office of Military Commissions,
Department of Defense

DSN Pref X:

RE 126 (al Bahlul)
Page 5 of 5
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Hodges, Keith
From: Pete Brownback] NG

Sent:  Tuesday, January 03, 2006 4:34 PM
TJo: Fieener, Tom, MAJ DoD GC; ‘Hodges, Keith;

Sullivan, Dwight, COL, DoD OGC;
: Swann, Robert, Mr, DoD OGC:

Subject: Re: Attire and Grooming for Accused at Sessions of the Commission
Mr. Hodges,
Please make this email and the two emails below into a Review Exhibit.

COL Brownback

— Ongmal Message —
r. Tom M.

Davis, Morris, COL, DoD

Sent: Tuesday, January
Subject: RE: Attire and Groommg for Aocused at Sessions of the Commission

| am not making plans to attend to grooming.

Tom Fleener

——-Original Message-----
From: Hodges, Keith
Sent: Tuesday, January

bject: Attire and Grooming for

1. In past sessions of the Commission, arrangements have been made to ensure the accused's
physical appearance in a session of the Commission was consistent with a full and fair trial
considering security requirements and the logistical challenges of being at Guantanamo. For
example, unless reason is given otherwise and a Presiding Officer directs, accused will not be in
the courtroom during a session of the Commission in restraints. In some cases, defense counsel
have made special arrangements to attend to an accused's grooming (hair cut) and have even
arranged for purchased civilian attire so the accused did not appear in the courtroom in "prison
attire." RE 127 (al Bahlul)
Page 1 of 2
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. Message Page 2 of 2

2. If defense counsel wish to attend to these needs and need the assistance of the government or
JTF personnel, you are invited to make your request to Mr. Harvey. Time is of the essence.

3. If defense counsel have no plans or do not wish to attend to the accused's grooming or
appearance, they will notify the Chief Defense Counsel, Mr. Harvey, the APO, and the
respective Presiding Officer immediately. The Presiding Officers have an interest in lending
their good offices to ensuring a full and fair trial.

FOR THE PRESIDING OFFICERS
Keith Hodges

Assistant to the Presiding Officers
Military Commission

RE 127 (al Bahtul)
Page 2of2
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Office of Military Commissions
Office of the Chief Defense Counsel
1600 Defense Pentagon
Room 3B688

Washington, D.C. 20301

Iowa State Bar Assoc.
In Care of Mr.

Jamuary 3, 2006

My name is Major Tom Fleener. | am an Army Reserve JAG Officer who has
been ordered to active duty to represent one of the Guantanamo Bay detainoes before a
military commission. Iam an lowa lawyer, license number 14805. In the formal request
that follows, I respectfully sock snswers to three questions: the first mvolves a military
lawyer’s order to represent a client who declines such representation; the second involves
ammu-ylawyu’spnuapwonmpmeeedmpbeﬁmamhuyﬁbmnl where that

tribunal’s procedures depart substantially from customary, domestic and international
standards of due process; and the third asks whether the convergence of conditions under
the first two questions affects the answers to either of those questions. Accordingly:

1. May a military lawyer obey the order of a military
tribunal 1o represent a person charged with criminal
offenses before the tribunal, when (1) that person has
declined representation by counsel, (2) the tribunal has
made no particularized finding that the person has been or
wﬂlbed:mphwtothctribmﬂorumnnnyor
incapable of representing himself, (3) the
tribunal has made no finding that appointing standby
counsel would be inadequate to protect against disruption
of the proceedings, and (4) the tribunal's decision to deny
the person’s claim to represent himself, or to choose his
own counsel is based on a categocical assextion that
pational security and logistical concemns prohibit both
courses, without regard to whether reasonable, less-
restrictive means may be available?

2. May a military lawyer obey the order of a military
tribunal to represent a person before a military commission,
when the rules of the tribunal depart significantly from

1 RE 128 (al Bahiul)
Page 1 of 107
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customary, domestic and international standards for due
process? More specifically, the rules of the tribunal pexmit
(1) non-disruptive defendants to be excluded from their
admitted, in contrast to the Confrontation clause, (2)
statements obtained through torture or other coercive
moans to be admitted into evidence, (3) the admission of all
evidence that is “probative to a reasonable person,”
regardless of the prejudicial effect such evidence may have,
(4) the death penalty to be imposed with as few as seven
panel members and no requirement that aggravating factors
be chbarged or proven, and (5) the accused’s trial to be
delayed indefinitely?

3. Does cither your snswer to question 1 or 2 change if the
conditions outlined in both questions are applicable to the
procecding?

Background

On September 18, 2001, Congress anthorized the President to use all necessary
and appropriate force against those nations, organizations or person he determines
planned, suthorized, committed, or aided the terrorist sttacks that occurred on September
11,2001 .... (Bncl 1). Pursuant to that apparent authorization, the President issued &
Military Order (Encl. 2). That Military Order has served as the basis for the military
commissions at Guantanamo Bay.

On July 23, 2003, President Bush determined that Sulayman al Bahu! was subject
to the military commission process. (Eacl. 3).

. In early 2004, Army Major Mark Bridges and Navy Lieutenant Commander Phil
Sundel were detailed to represent Mr. al Babul. This detailing was made pursuant to
DoD Military Commission Order No. 1. Paragraph 4C. (Encl 4. - please note, the MCO

#1 was revised on August 1, 2005, but the applicable provisions have not changad).

Later in 2004, during the initial session of Mr. al Bahul's proceeding before the
military commission, be announced that he wished to represent himself and explicitly
refused to accopt Major Bridges and Licutenant Commander Sundel as his counsel.
Consoguently, both attormeys sought to withdraw. Chief Defease Counsel, Colonel Will
Gumn denied this request as the MCO required detailed military defense counsel at all
times. The attomeys then sought amendments to the commission’s rules goveming the
accused’s rights to select counsel. (Encl. 5).

The issue of the right of self-representation was briefed several times. On
September 2, 2004, the defense wrote a memorandum of law on the topic (Encl. 6). Their

RE 128 (al Bahlul)
Page 2 of 107
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memorsndum concluded that Mr. al Bahu! had a right to represent himself and that this
right was universally accepted. On October 1, 2004, the prosecution wrote s respouse to
the defense memorandum of law (Encl. 7). In their response, the prosecution concurred
with the defense position that Mr. al Bahml had a right of self-representation and joined
the defense in their initial request to have the rules smended to comport with both
domestic and international law. The defense submitted three additional documents in
support of the position — shared by defense and prosecution - that the commission’s
procedure needed to be changed to allow for scif-representation (Encls. 8-10).

On July 14, 2005, despite both the prosecution and the defense joining in the
request to amend the rules to allow for self-representation, the Appointing Authority
denied the request (Encl. 11). Shortly thereafier, as they had not established an
Commander Sundel departed the Office of the Chief Defense Counsel for other
assignments.

On September 14, 2005, Colonel Dwight Sullivan, Chicf Defense Counsel, Office
of Military Commissions, met with Mr, al Bahul in Guantanamo Bay. During that
meeting, Colonel Sullivan told Mr. al Bahul that he would be assigning me to Mr. al
Bahul's case. Mr. al Bahul told Colond Sullivan that he would not accept me as his
lawyer (Encl. 14).

On November 1, 2008, 1 was ordered to active duty from my civilian job as an
Assistent Federal Public Defender in Cheyerme, Wyoming (Encl. 12). On November 3,
2005, Colonel Sullivan detailed me to represent Mr, al Bahul (Encl 13).

On November 22, 2008, the Presiding Officer in charge of Mr. 2l Bahul's
commission sent an email to Colonel Sullivan questioning the ethical propriety of my
actions — or lack of uction ~ on behalf of Mr. al Babul. (Encl. 15).

On November 28, 2005, the Presiding Officer issued 2 lengthy directive to me
regarding my duties to Mr. al Bahul (Encl. 16). Page 4, paragraph 7 of his email
specifically instrocted me to seek advice on the potential cthical dilemma from the state
bar associations of which | am a member, The Judge Advocate General of the US Army,
and the DoD General Counsel. Accordingly, ] am making this request.

I am licensed to practice law in Jowa and Wyoming. I am also admitted to
practice in the District of Wyoming and the Court of Appeals for the 10th Circuit. As
you are aware, the Judge Advocate General does not license attorneys, instead he certifies
them as being qualified to practice in military court. This cestification depends on the
attomey being licensed to practice before the highest court of any State.

In addition to this request of you, I am requesting opinions from the State of
‘Wyoming; the Department of Defense; The Judge Advocate General of the U.S. Army;,
the American Bar Association and the National Association of Criminal Defense
Lawyers (NACDL). For your review, I am enclosing a prior opinion offered by the

3 RE 128 (al Bahlul)
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NACDL for you to review (Encl. 17) as it outlines some of the other considerations a
defense attorney faces, outside but relsted to the question ] am asking you.

If you have any additional questions for me or need information, pleasc
call my cell &t or email me st 23 I will be away
from my office ofien. My fax number is appreciate receiving
your opinion by fax. Again, I thank you for your assistance in this matter and await your
opinion.

Sincerely,

Tom

Major, Judge Advocate
General's Corps

U.S. Army Reserves

4 ' RE 128 (al Bahiul)
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GovTrack: S. J. Res. 23[107]: Text of Legislation Encl#1, Page 1 of 2

Ads make this free
service possible.

107th Congress ]
S. J. Res. 23[107]): Authorization for Use of Military Force

Introduced: Sep 14, 2001

Sponsor:  Sen. Thomas Daschle [D-SD]

Status: Enacted

Last Action: Sep 18, 2001: Became Public Law No: 107-
40.

- s auiemmies  m—

Retum to Bill Status | Download POF | Full Text on THOMAS

8. J. Res. 23

One Hundred Seventh Congress
of the
United States of America
AT THEFIRSTSESSION

Begun and held at the city of Washington on Wednes
the third day of January, two thousand and one

Joint Resolutiom
To authorize the use of United States Armed Forces ag
for the recent attacks launched against the

Whereas, on September 11, 2001, acts of treacherous viol
committed against the United States and its citizens; a
Whereas, such acts render it both necessary and appropri
the United States exercise its rights to self-defense a
United States citizens both at home and abroad; and

Whereas, in light of the threat to the national security
policy of the United States posed by these grave acts o
and

Whereas, such acts continmue to pose an unusual and extra
threat to the national security and foreign policy of t
States; and

Whereas, the President has authority under the Constitut
take action to deter and prevent acts of international
against the United States: Now, therefore, be it

Resolved by the Senate and House of Representatives

RE 128 (al Bahlul)
Page 5 of 107
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GovTrack: 8. J. Res. 23[107]: Text of Legislation Encl#l, Page 2 0of 2

United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This joint resolution may be cited as the ™“Authoriz
Use of Military Force''.
SEC. 2. AUTHORIZATION FOR USE OF UNITED STATES ARMED FOR

(a) IN GENERAL.--That the President is authorized to
necessary and appropriate force against those nations, o
tions, or persons he determines planned, authorized, com
or aided the terrorist attacks that occurred on Septembe
or harbored such organizations or persons, in oxrder to p
any future acts of internatiocnal terrorism against the U
by such nations, organizations or persons.

(b) WAR POWERS RESOLUTION REQUIREMENTS.--

(1) SPECIFIC STATUTORY AUTHORIZATION.--Consiste
section 8(a) (1) of the war Powers Resolution, the Co
declarea that this section is intended to constitute
tory authorization within the meaning of section 5(b
War Powers Resolution.

S. J. Res, 23--2

(2) APPLICABILITY OF OTHER REQUIREMENTS.--Nothing in
this resolution supercedes any requirement of the War Powers
Resolution,

Speaker of the House of Representatives.

Vice President of the United States and
President of the Senate.

Copyright © 2005, but you're welcome to reuse/copy anything on this site. GovTrack isn't aﬂlllated with the U.S.
Govemnment or any other group. For more information, see About GovTrack. Emall comments@govirack.us with
questions or comments only about the operation of this website, not political issues.
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President Issues Military Order Encl#2, Page 1 of

Wizt Hoisdo o LR

President George W. Bush

Ol'lb::l Press Secretary
the
Novemnber 13, 2001

President Issues Military Order
Detention, Treatment, and Trial of Certain Non-Citizens in the War Against Terrorism

By the suthority vested in me as President and as Commander in Chief of the Armed Forces of the United States
by the Constitution and the laws of the United States of America, including the Authorization for Use of Military
Force Joint Resolution (Public Law 10740, 115 Stat. 224) and sections 821 and 8386 of titie 10, United States
Code, it is hereby ordered as follows:

Section 1. Findings.

(a) |nternational terrorists, including members of al Qaida, have carried out attacks on United States diplomatic
and military personnel and facilities abroad and on citizens and property within the United States on a scale that
has created a state of armed conflict that requires the use of the United States Armed Forces.

{b) in light of grave acts of terrorism and threats of terrorism, including the terrorist attacks on September 11,
2001, on the headquarters of the United States Department of Defense in the naticnal capital region, on the World
Trade Center in New York, and on civilian aircraft such as in Pennsyivania, | proclaimed a national emergency on
September 14, 2001 (Proc. 7463, Declaration of National Emergency by Reason of Certain Terrorist Attacks).

(c) Individuails acting alone and in concert involved in intemational terrorism possess both the capability and the
intention to undertake further terrorist attacks against the Unlted States that, if not detected and prevented, will

cause mass deaths, mass injuries, and massive destruction of property, and may place at risk the continuity of the
operations of the United States Government.

(d) The ability of the United States to protect the United States and its citizens, and to help its allies and other
ocooperating nations protect their nations and their ciRizens, from such further terrorist attacks depends in
significant part upon using the United States Armed Forces to identify terrorists and those who support them, to
disrupt their activities, and to eliminate their ability to conduct or support such attacks.

{e) To protect the United States and its cilizens, and for the effective conduct of military operations and
prevention of terrorist attacks, it is necessary for individuats subject to this order pursuant to section 2 hereof to be

delalne'g. and, when tried, to be tried for violations of the laws of war and other applicable laws by military
tribunals.

(f) Given the danger to the safety of the United States and the nature of international terrorism, and to the extent
pravided by and under this order, | find consistent with section 838 of titie 10, United States Code, that it is not
practicabie to apply in military commissions under this order the principles of law and the rules of evidence
generally recognized In the trial of criminal cases in the United States district courts.

(9) Having fully considered the magnitude of the potential deaths, injuries, and property destruction that would

result from potential acts of terrorism against the United States, and the probabiiity that such acts will occur, |

have determined that an extraordinary emergency exists for national defense purposes, that this emergency

:o:sﬂtutes an urgent and compelling govern-ment interest, and that issuance of this order is necessary to meet
amergency.

Sec. 2. Definition and Policy.

(a) The term "individual subject to this order” shali mean any individua! who is not a United States citizen with
respect 10 whom | determine from time to time in writing that: RE 128 (al Bahlul)

Page 7 of 107

http://www.whitehouse. gov/news/releases/2001/1 1/print/20011113-27.html 12/20/2005
32




President Issues Military Order Encl#2, Page 2 of 5

(1) there is reason to believe that such individual, at the relevant
times,

(1) Is or was a member of the organization known as al Qaida;
(il) has engaged in, aided or abetied, or conspired to commit,
acts of international terrorism, or acts in preparation therefor,
thal have caused, threaten to cause, or have as their aim to
cause, injury to or adverse efiects on the United States, its
citizens, national security, foreign policy, or economy; or

(i) has knowingly harbored one or more individuals described in
subparagraphs (i) or (i) of subsection 2(a)(1) of this order;

and

(2) itis in the interest of the United States that such individual
be subject to this order.

(b) ltis the policy of the Unlted States that the Secretary of Defense shall take all necessary measures to ensure
that any individual subject to this order is detained in accordance with section 3, and, if the individual is to be tried,
that such individual is tried only in accordance with section 4.

{c) kis further the policy of the United States that any individual subject to this order who is not already under the
control of the Secretary of Defense but who is under the control of any other officer or agent of the United States
or any State shall, upon delivery of a copy of such written determination to such officer or agent, forthwith be
placed under the control of the Secretary of Defense.

Sec. 3. Detention Authority of the Secretary of Defense. Any individual subject to this order shall be ~

(sat)aada'inedatan appropriate location designated by the Secretary of Defense outside or within the United
tes,

(b) treated humanely, without any adverse distinction based on race, color, religion, gender, birth, wealth, or any
similar criteria;

(c) afforded adequate food, drinking water, shelter, clothing, and medical treatment;
{d) allowed the free exarcise of religion consistent with the requirements of such detention; and
(e) detained in accordance with such other conditions as the Secretary of Defense may prescribe.
Sec. 4. Authority of the Secretary of Defense Regarding Triais of Individuals Subject to this Order.
{a) Any individual subject to this order shall, when tried, be tried by military commission for any and all offenses
triable bymm'c‘:mm&shbn ﬂ\atsuch‘ljnn%ividml Is alleged to have committed, and may be punished in
accordance penalties provided under applicable law, including life impri
Ppica g il imprisonmeqt or 4agt- | Bahluf)
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(b) As a military function and in light of the findings in section 1, including subsection (f) thereof, the Secretary of
Defense shall issue such orders and regulations, including orders for the appointment of one or more military

commissions, as may be necassary to-carry out subsection (a) of this section.

{(c) Orders and regulations issued under subsection (b) of this section shall include, but not be limited to, rules for
the conduct of the proceedings of military commissions, including pretrial, trial, and post-irial procedures, modes
of proof, issuance of process, and qualifications of attorneys, which shall at a minimum provide for —

(1) military commissions to sit at any time and any place, consistent
with such guidance regarding time and place as the Secretary of
Defense may provide;

(2) afull andfair trial, with the military commission sitting as

the triers of both fact and law;

(3) admission of such evidence as would, In the oplinion of the
presiding officer of the military commission (or instead, if any other
member of the commigsion so requests at the time the presiding officer
renders that opinion, the opinion of the commission rendered at that
time by a majority of the commission), have probative value to a
reasonable person;

(4) in 2 manner consistent with the protection of information

classified or classifiable under Executive Order 12058 of April 17,
1995, as amended, or any successor Executive Order, protected by
statute or rule from unauthorized disclosure, or otherwise protected

by law, (A) the handling of, admission into evidence of, and access to
materials and information, and (B) the conduct, closure of, and access
to proceedings;

(5) conduct of the prosecution by one or more attorneys designated by
the Secretary of Defense and conduct of the defense by atiorneys for
the individual subject to this order;

(8) conviction.only upon the concurrence of two-thirds of the members

of the commission present at the time of the vote, a majority being

http://www.whitehouse.gov/news/releases/2001/11/print/20011113-27.html
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present;

(7) sentencing only upon the concumrence of two-thirds of the members
of the commission present at the time of the vote, a majority being
present; and

8) submissionofmemcordofmetﬁal.includingawomviction

or sentence, for review and final decision by me or by the Secretary

of Oefense If so designated by me for that purpose.

Sec. 5. Obligation of Other Agencies to Assist the Secretary of Defense.

Departments, agencies, entities, and officers of the United States shall, to the maximum extent permittad by law,
provide 10 the Secretary of Defense such assistance as he may request to implement this order.

Sec, 6. Additional Authorities of the Secretary of Defense.

(a) As a military function and in light of the findings in section 1, the Secretary of Defense shall issue such orders
and regulations as may be necessary to carry out any of the provisions of this order,

(b) The Secretary of Defense may perform any of his functions or duties, and may exercise any of the powers
provldodtohimumc:;;hlsorder(otherthm under section 4{c)8) hereof) in accordance with section 113(d) of titie
10, United States . '

Sec. 7. Relationship o Other Law and Forums.

(2) Nothing in this order shall be construed to —

(1) authorize the disclosure of state secrets 1o any person not
otherwise authorized to have access to them;

(2) limit the authority of the President as Commander in Chief of the
Armed Forces or the power of the President to grant reprieves and
pardons; or

(3) limit the lawful authority of the Secretary of Defense, any
milltary commander, or any other officer or agent of the United States
or of any Siate to detain or ry any person who s not an individual
subject to this order.

{b) With respect to any individual subject 1o this order —

(1) military tribunals shal! have exclusive jurisdiction with respect
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1o offenses by the individual; and

(2) the individual shall not be privileged to seek any remedy or
maintain any proceeding, directly or indirectly, or w.have any such
remedy or proceeding sought on the individual's behalf, in (i) any
court of the United States, or any State thereaf, (il) any court of
any foreign nation, or (iii) any intemational tribunal.

{c) This order is not intended to and does not create any right, benefit, or privilege, substantive or procedural,
enforceable at law or equity by any party, against the United States, its departments, agencies, or other entities,
its officers or employees, or any other person.

g')atr-’orpurposasdmborder.metem’State‘indudesanysme.dismm«y.orpmmiondtheum
es.

{e) | reserve the authority to direct the Secretary of Defense, at any ime hereafter, to transfer to a governmental
authority control of any individuat subject to this order. Nothing in this order shall be construed to limit the
authority of any such governmental autharity to prosecute any individual for whom control is transferred.

Sec. 8. Publication.

This order shall be published in the Federal Register.
GEORGE W. BUSH

THE WHITE HOUSE,

November 13, 2001.

#e#
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Department of Defense

Military Commission Order No. 1

August 31, 2005

SUBJECT: Procedures for Trials by Military Commissions of Certain Non-United
States Citizens in the War Against Terrorism

References: (s) United States Constitution, Asticle II, Section 2
(b) Military Order of November 13, 2001, "Detention, Trestment, and Trial
of Certain Non-Citizens in the War Against Tarrorism.” 66 F.R. 57833
(Nov. 16, 2001) ("President's Military Order”)
() DoD 5200.2-R, “Personncl Security Program,” current edition

(@) Executive Order 12958, "Classified National Security Information®
(April 17, 1995, as amended, or any successor Executive Order)

(c) Section 603 of title 10, United States Code

() DoD Directive 5025.1, *DoD Directives System,” current edition

(g) Military Commission Order No. ! (March 21, 2002)
1. PURPOSE
This Order implements policy, assigns responsibilities, and prescribes procedures under .
references (a) and (b) for trials before military commissions of individuals subject to the
President's Military Order. These procedures shall be implemented and construed 50 as 10 ensure
that any such individual receives a full and fair triaf before a military commisgion, as required by
the President’s Military Order. Unless otherwise direcied by the Secretary of Defense, and except
for supplemental procedures established pursuant to the President's Military Order or this Order,
the procedures prescribed herein and no others shall govern such mials. This Order supersedes
reference (g).
2. ESTABLISHMENT OF MILITARY COMMISSIONS

In accordance with the President's Military Order, the Secretary of Defense or a designec
(" Appointing Authority™) may issue orders from time to time appointing one or more military
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commissions to try individuals subject to the President's Military Order and appoiating any other

* personnel necessary to facilitate such trials.

3. JURISDICTION

. .A. Over Persons

A military commission appointed under this Order ("Commission™) shall have jurisdiction over
only an individual or individuals ("the Accused") (1) subject to the President’s Military Order
and (2) alleged to have committed an offense in a charge that has been referred to the
Commission by the Appointing Authority.

B. Over Offenses

Commissions cstablished hercunder shall have jurisdiction over violations of the laws of war and
all other offenses triable by military commission. )

C. Maintaining Integrity of Commission Pmeeeding;

The Commission may exercise jurisdiction over participants in its proceedings as necessary 1o
preserve the integrity and order of the proceedings.

4, COMMISSION PERSONNEL
A. Members
(1) Appointment

The Appointing Authority shall appoint the Presiding Officer, other members, and the altemate
member or members of cach Cormmission. The alernate member or members shall attend all
sessions of the Commission excepl scssions with members deliberating and voting on findings
and sentence and sessions conducted by the Presiding Officer under Section 4(A)X(5)(a), but the
absence of an alternate member shall not preclude the Commission from conducting
proceedings. Altemnate members shall attend deliberations on matters other than findings or
sentence, but may not participate in such deliberations or in any voting. In case of incapacity,
resignation, or removal of any member, an alternate member, if available, shall take the place of
that member, in the sequence designated by the Appointing Authority. Any vacancy among the
members or alternate members occurving afier a trial has begun may, but need not, be filled by
the Appointing Authority, but the substance of all prior proceedings and evidence taken in that
case shall be madc known to that new member or altemate member before the trial proceeds.

(2) Number of Members

Each Commission shall consist of a Presiding Officer and at least three other members, the
number being determined by the Appointing Authority. For each such Commission, the
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Appointing Authority shal) also appoint at the outset of proceedings one or more alternate
members, the number being determined by the Appointing Authority.

(3) Qualifications

Each member-and altemate member shall be a commissioned officer of the United States axrmed
forces ("Military Officer”), including without limitation reserve personnel on active duty,
National Guard personnel on active duty in Federal service, and retired persorinel recalled to
active duty. The Appointing Authority shall appoint members and aliernate members determined
10 be competent to perform the duties involved. The Appointing Autharity may remove members
and alternate members for good cause.

(4) Presiding Officer

The Appointing Authority shall designate a Presiding Officer to preside aver the proceedings of
that Commission, The Presiding Officer shall be a Military Officer who is a judge advocate of
any United States armed force,

{(5) Duties of the Presiding Officer

(») The Presiding Officer shall rule upom all questions of Jaw, ell
challenges for cause, and 2ll interlocutory questions arising during the
proceedings. The Presiding Officer may conduct hearings (except hearings on the
admissibility of evidence under Seéction 6(D)(1)) outside the presence of the other
members for the purposes of hearing and determining motions, objections, pleas,
or such other matters as will promote a fair and expeditious trial. If the Presiding
Officer determines that deliberations are necessary to resolve a challenge by
another member under Section 6(DX1) to 2 nuling by the Presiding Officer on the
admissibility of evidence, the Presiding Officer shall deliberate and vote with the
other members to determinc the admissibility of the evidence in question. The
Presiding Officer shall not deliberate or vote with the other members on findings
or sentence, nor shall the Presiding Officer be present at such deliberations or
votes.

{b) The Presiding Officer shall admit or exclude cvidence at trial in
accordance with Section 6(D). The Presiding Officer shall have authority to close
proceedings or portions of proceedings in accordance with Section 6(B)3) and
for any other reason necessary for the conduct of a full and fair triai.

(c) The Presiding Officer shall ensure that the discipline, dignity, and
decorum of the proceedings are maintained, shall exercise control over the
proceedings to ensure proper implementation of the President's Military Order
and this Order, and shall have authority 10 act upon any contempt or breach of
Commission rules and procedures. Any attomey authorized to appear before a
Commission who is thereafter found not to satisfy the requirements for eligibility
or who fails to comply with laws, nules, regulations, or other orders applicable to

3
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the Commission proceedings or any other mndividual who violates such laws,
rules, regulations, or orders may be disciplined as the Presiding Officer deems
appropriate, including but not limited to revocation of eligibility to appear before
that Commission. The Appointing Authority may further revoke that attomey's or
any other person's eligibility to appear before any other Commission convened

. under this Order.

(d) The Presiding Officer shall ensure the expeditious conduct of the trial.
In no circumstance shall accommodation of counsel be allowed to delay
proceedings unressonably. .

(¢) The Presiding Officer shall certify all interlocutory questions, the
disposition of which would effect a termination of proceedings with respect to 2
charge, far decision by the Appointing Authority. The Presiding Officer may
centify other interJocutory questions 1o the Appointing Authority as the Presiding
Officer deems appropriate.

(f) As soon as practicable at the conclusion of each Commmission session,
the Presiding Officer shall transmil an authenticated copy of the proceedings 10
the Appointing Authority.

(6) Duties of the Other Members

The other membexs of the Commission shall determine the findings and semence without
the Presiding Officer, and may vote on the admission of evidence, with the Presiding
Officer, in accordance with Section 6(D)(1).

B. Prosecution
(1) Office of the Chief Prosecutor

The Chief Prosecutor shall be a judge advocate of eny United States armed force, shall supervise
the overall prosecution effarts under the President's Military Order, and shall cnsure proper
management of personnel and resources.

{2) Prosecutors and Assistant Prosecutors

Consistent with any supplementary regulations or instructions issued under Section 7(A), the
Chief Prosecutor shall detail a Prosecutor and, as appropriate, one or more Assistant Prosecutors
to prepare charges and conduct the prosecution for each case before a Commission
("Prosecution®). Prosecutors and Assistant Prosecutors shall be (s) Military Officers who are
judge advocates of any United States armed force, or (b) special trial counsel of the Department
of Justice who may be madc available by the Attomey General of the United States. The duties
of the Prosecution are:
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(a) To prepare charges for approval and referral by the Appointing
Authority;

(®) To conduct the prosecution before the Commission of al) cases
referved for trial; and

(c) To represent the interests of the Prosecution in any review process.
C. Defense
(1) Office of the Chief Defense Counsel

The Chief Defense Counsel shall be a judge advocate of any United States armed force, shall
supervise the overall defense efforts under the President's Military Order, shall cnsure proper
management of personnel and resources, shall preciude conflicts of interest, and shail facilitate
proper representation of all Accused. ‘

{2) Detailed Defense Counsel,

Consistent with sny supplementary regulations or instructions issued under Section 7(A), the
Chief Defense Counsel shall detail one or more Military Officers who are judge advocates of any
Uniteg States armed force to conduct the defense for each case before a Commission ("Detailed
Defense Counsel*). The duties of the Detuiled Defense Counsel are:

(a) To defend the Accused zealously within the bounds of the law without
regard (o personal opinion as to the guilt of the Accused; and

(b) To represent the interests of the Accused in any review process as
provided by this Order.

(3) Choice of Counsel

(a) The Accused may select & Military Officer who is a judge advocate of
any United States armed force to replace the Accused's Detailed Defense
Counsel, provided that Military Officer has been determined to be
available in accordance with any applicable supplementary regulations or
instructions issued under Section 7(A). After such selection of 2 new
Detsiled Defense Counsel, the original Detailed Defense Counsel will be
relieved of all duties with respect to that case. If requested by the
Accused, hawever, the Chief Defenise Counsel may allow the original
Detailed Defense Counsel 10 continue 1o assist in representation of the
Accused as another Detailed Defense Counsel.

(b) The Accused may also retain the secvices of a civilian attorney of the

Accused's own choosing and ai no expense 10 the United States
Government ("Civilian Defense Counsel"), provided that attorney: (i) is &

5
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United States citizen; (ii) is admitted to the practice of law in a State,
district, territory, or possession of the United Siates, or before a Federal
court; (iit) has not been the subject of any sanction or disciplinary action
by any court, bar, or other competent governmental authority for relevant
misconduct; (iv) hes been determined Lo be eligible for access to
information classified st the Jevel SECRET or higher under the authority
of and in accordance with the procedures prescribed in reference (c); and
(v) has signed & written agreement to comply with all applicable
regulations or instructions for counse}, including any rules of court for
conduct during the course of proceedings. Civilian attorneys rmay be pre-
qualified as members of the pool of available attorneys if, at the time of
application, they meet the relevant criteria, or they may be qualified on an
ad hoc basis after being requested by an Accused. Representation by
Civilian Defense Counsel will not relieve Detailed Defense Counsel of the
duties specified in Section 4(CX2). The qualification of a Civilizn
Defense Counsel does not guarantee that person's presence at closed
Commission proceedings or that person's access to any information
protected under Section (DX(S). ’

{4) Continuity of Representation
The Accused must be represented at all relevant times by Detailed Defense Counsel. Detailed
Defense Counsel and Civilian Defense Counse] shall be herein referred to collectively as
*Defense Counsel.” The Accused and Defense Counsel shal! be herein referred to collectively us
"the Defense.”
D. Other Personnel

Other personnel, such as court reporters, interpreiers, sectrity personnel, bailiffs, and clerks may
be detailed or employed by the Appamnting Authority, as necessary.

5. PROCEDURES ACCORDED THE ACCUSED

The foltowing pracedures shall apply with respect to the Accused:
A. The Prosecution shall fumnish to the Accused, sufficiently in advance of trial 1o
prepare a defense, a copy of the charges in English and, if appropriate, in another
language that the Accused understands.
B. The Accused shall be presumed innocent unti] proven guitty.
C. A Commission member, other than the Presiding Officer, shall vote for a finding of

Guilty as to an offense if and only if that member is convinced beyond a reasonable
doubt, based on the evidence admitted at trial, that the Accused is guilty of the offense.
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D. At least one Detailed Defense Counsel shall be made available to the Accused
sufficiently in advance of trial 1o prepare a defense and until any findings and sentence
become final in accordance with Section 6(FIX2).

E. The Prosecution shall provide the Defense with access to evidence the Prosecution

, intends to introduce at trial and with access to evidence known to the Prosccution that
tends to exculpate the Accused. Such access shali be consistent with Section 6(DXS) and
subject to Section 9.

F. The Accused shall not be required to testify during trial. A Commission shall draw
no adverse inference from an Accused's decision not to testify. This subsection shall not
preclude admission of evidence of prior statements or conduct of the Accused.

G. If the Accused 50 clects, the Accused may testify at irial on the Accused's own behalf
and shall then be subject to cross-examination.

H. The Accused may obtain witnesses and documents for the Accused's defense, to the
extent necessary and reasonably available as determined by the Presiding Officer. Such
sccess shall be consistent with the requirements of Section 6(D)5) and subject to Section
9. The Appointing Authority shall order that such investigative or other resources be
made available to the Defense as the Appointing Authority deems necessary for a full and
fair trial.

1. The Accused may have Defense Counse! present evidence at trial in the Accused's
defense and cross-cxamine each witness presented by the Prosecution who appears before
the Commission.

1. The Prosecution shall ensure that the substance of the charges, the proceedings, and
any documentary evidence are provided in English and, if appropriate, in another
language that the Accused understands. The Appointing Authority may appoint one or
more interpreters (o assist the Defense, as necessary.

K. The Accused shall be present at every stage of the trial before the Commission, 10 the
extent consistent with Section 6(B)(3), unless the Accused engages in disruptive conduct
that justifics exclusion by the Presiding Officer. Detailed Defense Counsel may not be
excluded from any trial proceeding or portion thereof.

L. Except by order of the Presiding Officer for good cause shown, the Prosecution shall
provide the Defense with access before sentencing proceedings to evidence the
Prosecution intends to present in such proceedings. Such access shai] be consistent with
Section 6(D)(5) and subject to Section 9.

M. The Accused may make a statement during sentencing proceedings.

N. The Accused may have Defense Counsel submit evidence (o the Commission during
sentencing proceedings.
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0. The Accused shall be afforded a trial open to the public (except proceedings closed
by the Presiding Officer), consistent with Section 6(B).

P. The Accused shall not again be tried by any Commission for a charge once a
Commission's finding on that charge becomes final in accordance with Section 6(H)X(2).

6. CONDUCT OF THE TRIAL
A. Pretrial Procedures

(1) Preparation of the Charges

The Prosecution shall prepare charges for approva) by the Appointing Authority, as provided in
Section 4(BX2)Xa). .

{2) Referral o the Congmission

The Appointing Authority may approve and refer for trial any charge against an individual or
individuals within the jurisdiction of a Commission in accordance with Section 3(A) and alleging
an offense within the jurisdiction of a Commission in accordance with Section 3(B).

(3) Notification of the Accused

The Prosecution shall provide copies of the charges approved by the Appointing Authority to the
Accused and Defense Counsel. The Prosecution also shall submit the charges approved by the
Appointing Authority to the Presiding Officer of the Commission to which they wese referred.

(4) Plea Agrecments

The Accused, through Defense Counsel, and the Prosecution may submit for approval to the
Appointing Authority a plea agroement mandating a sentence limitation or any other provision in
exchange for an agrecment to plead guilty, or any other consideration. Any agreement 0 plead
guilty must include a written stipulation of fact, signed by the Accused, that canfirms the guilt of
the Accused and the voluntary and informed nature of the plea of guilty. If the Appointing
Authority approves the plea agreement, the Presiding Officer will, after determining the
voluntary and informed nature of the plca agreement, admit the plea agreement and stipulation
into evidence and the Commission will be bound 1o adjudge findings and a serkence pursuant (o
that plea agreement.

(5) Jssuance and Service of Process; Obaining Evidence
The Commission shall have power to:

(a) Summon witnesscs to attend trial and testify;
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{b) Administer oaths or affirmations 1o witnesses and other persons and to
question witnesses,

(¢) Require the production of documents and other evidentiary material;
and

LN

{d) Designate special commissioners to take evidence.

The Presiding Officer shall exercise these powers on behalf of the Commission at the Presiding
Officer's own initiative, or at the request of the Prosecution or the Defense, as necessary to
ensure a full and fair trial in accordance with the President’s Military Order and this Order. The
Commission shall issue its process in the name of the Department of Defense over the signature
of the Presiding Officer. Such process shall be served as divected by the Presiding Officer in a
manner calculated to give reasonsble notice to persons required to take action in accordance with
that process.

B. Duties of the Commission During Trial
The Commission shall:
(1) Provide a full and fair trial.

(2) Proceed impartially and expeditiously, strictly confining the proceedings toa
full and fair trial of the charges, excluding irrelevant evidence, and preventing any
unnecessary intesference or delay.

(3) Hold open proceedings except where otherwise decided by the Appoeinting
Authority or the Presiding Officer in accardance with the President’s Military
Order and this Order. Grounds for closure include the protection of information
classified or classifiable under reference (d); information protected by law or rule
from unauthorized disclosure; the physical safety of participants in Commission
proceedings, including prospective witnesses; intelligence and law enforcement
sources, methods, or activities; and other national security interests. The Presiding
Officer may decide to close al] or part of a proceeding on the Presiding

Officer's own initiative or based upon a presentation, including an ex parze, in
camera presentation by cither the Prosecution or the Defense. A decision to close
a proceeding or portion thereof may include a decision to exclude the Accused,
Civilian Defense Counsel, or any other person, but Detailed Defense Counsel may
not be excluded from any trial proceeding or portion thereof. Except with the
pror authorization of the Presiding Officer and subject to Section 9, Defense
Counsel may not disclose any information presented during a closed session to
individuals excluded from such proceeding or part thereof. Open proceedings

may include, at the discretion of the Appointing Authority, attendance by

the public and accredited press, and public release of transcripis at the appropriate
time. Proceedings should be open to the maximum extent practicable.
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Photography, video, or audio broadcasting, or recarding of or at Commission
proceedings shall be prohibited, except photography, video, and audio recording
by the Commission pursuant to-the direction of the Presiding Officer as necessary
for preservation of the record of trial.

. (4) Hold each session at such time and place as may be directed by the
_ . Appointing Authority. Members of the Commission may meet in closed
conference at any time authorized by the Presiding Officer.

C. Oaths

(1) All'members of  Commission, all Prosecutors, all Defense Counsel, all court

reporters, all security personnel, and all interpreters shall take an oath to perform
their duties faithfully.

(2) Each witness appearing before a Commission shall be examined under oath, as
provided in Section 6(DX(2)(b).

(3) An oath includes an affirmation. Any formulation that appeals to the
conscience of the person to whom the oath is administered and that binds that
person to speak the truth, or, in the case of one other than a witness, properly to
perform certain duties, is sufficient.

D. Evidence
(1) Admissibility
Evidence shall be admitted if, in the opinion of the Presiding Officer (or instead, if any other
mernber of the Commission so requests at the time the Presiding Officer renders that opinion, the

opinion of the Commission rendered at that time by a majority of the Commission) the evidence
would have prabative value to a reasonable person.

(2) Witnesses
{a) Production of Witnesses

The Prosecution or the Defense may request that the Commission hear the testimony of any
person, and such testimony shall be received if found to be admissible and not cumulative. The
Presiding Officer on his own initiative, or if requested by other members of the Commission,
may also summon snd hear witnesses. The Presiding Officer may permil the testimony of
witnesses by telephone, audiovisual means, or other means: however, the Commission shall
consider the ability to test the veracity of that testimony 1n evaluating the weight to be given to
the testimony of the witness.

{(b) Testimony
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Testimony of wilnesses shall be given under oath or affirmation. The Commission may still hear
a witness who refuses 1o swear an oath or make a solemn undertaking; however, the Commission
shall consider. the refusal 10 swear an oath or give an affirmation in evaluating the weight to be
given to the testimony of the witness.

(c) Examination of Witnesses

A witness who testifies before the Commission is subject 1o both direct examination and cross
examination, The Presiding Officer shall maintain order in the proceedings and shall not permit
badgering of witnesses or questions that are not material to the jssues before the Commission.
Members of the Commission may submit written questions to the Presiding Officer for the
witnesses at any time. .

(d) Prowection of Witnesses

The Presiding Officer shall consider the safety of witnesses and others, as well as the
safeguarding of Protected Information as defined in Section 6(D)S)(a), in determining the
appropriale methods of receiving testimony and evidence. The Presiding Officer may hear any
presentation by the Prosecution or the Defense, including an ex parte, in camera presentation,
regarding the safery of potential witneases before determining the ways in which witnesses and
evidence will be protected. The Presiding Officer may authorize any methods appropriste for the
protection of witnesses and evidence. Such methods may include, bt are not limited to:
testimony by telephone, audiovisual means, or other electronic means; closure of the
proceedings. introduction of prepared declassified summaries of evidence; and the use of
pseudonyms. )

(3) Other Evidence

Subject to the requirements of Section 6(D)X1) conceming admissibility, the Commission may
consider any other evidence including, but not limited to, testimony from prior trials and
procecdings, swotn OF UNSWOIR written statements, physical cvidence, or scientific or other
reports.

{4) Notice
The Presiding Officer may, afier affording the Prosecution and the Defense an opportunity 1o be
heard, take conclusive notice of facts that are not subject to reasonable dispuse either because
they are generally known or are capable of determination by resort to sources that cannot
reasonably be contested. The Presiding Officer shall inform the other members of any facts
conclusively noticed under this provision.

(5) Protection of Information

{a) Protective Order
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The Presiding Officer may issue protective orders as necessasy 10 cary out the President’s

* Military Order and this Order, including o safeguard "Protected Information," which includes:
(i) information classified or classifiable pursuant to reference (d); (if) information protected by
law ot rule from unauthosized disclosure; (iii) information the disclosure of which may endanger
the physical safety of pariicipants in Commission proceedings, including prospective witnesses;

- (iv) information concerning intelligence and jaw enforcement sources, methods, or activities; or
(v) information conceming other national security interests. As soon as practicable, counse] for
cither side will notify the Presiding Officer of any intent to offer evidence involving Protected
Information.

() Limited Disclosure

The Presiding Officer, upon motion of the Prosecution or sua sponte, shall, as necessary to
protect the interests of the United States and consistent with Section 9, direct (i) the deletion of
specified items of Protected Information from documents to be made available to the Accused,
Detailed Defense Counsel, or Civilian Defense Counsel; (i) the substitution of a portion or .
summary of the information for such Protecied Information; or (iii) the substitution of &
starement of the relevant facts that the Protected Information woukl tend to prove. The
Prosecution‘s motion and any materials submitted in support thereof or in response thereto shall,
upon request of the Prosecution, be considered by the Presiding Officer ex parte, in camera, but
no Protected Information shall be admitted into evidence for consideration by the Commission if
not presented to Desiled Defense Counsel. The Accused and the Civilian Defense Counsel shall
be provided access to Protected Information falling under Section S(E) to the extent consistent
with national security, law enforcement interests, and applicsble law. If access to such Protected
Information is denied and an adequate substitute for that information, such as described above, is
unavailable, the Prosecution shall not introduce the Protected Information as evidence without
the approval of the Chief Prosecutor; and the Presiding Officer, notwithstanding any
determination of probative value under Section 6(D)(1), shal] not admit the Protectied
}nfamationuevidmee if the admission of such evidence would result in the denial of a full and
air trial.

(c) Closure of Proceedings
The Presiding Officer may direct the closure of proceedings in accordance with Section 6(B)(3).
(d) Protected Information as Part of the Record of Trial

All exhibits admined as evidence but contining Protected Information shall be sealed and
annexed to the record of trial. Additionally, any Protected Information not admitted as evidence
but reviewed in camera and subsequently withheld from the Defense over Defense objection
shall, with the associsted motions and responses and any materials submitted in support thereof,
be sealed and annexed to the record of wial as additional exhibits. Such sealed material shall be
made available to reviewing authorities in closed proceedings.

E. Proceedings During Trial
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The proceedings at each trial will be conducted substantially as follows, unless modified by the
Presiding Officer to suit the particular circumstances:

(1) Each charge wi)! be read, or its substance communicated, in the presence of
the Accused and the Commission.

(2) The Presiding Officer shal] ask each Accused whether the Accused pleods

" “Guilty” or "Not Guilty." Should the Accused refuse to enter a plea, the
Presiding Officer shall enter a plea of "Not Guilty” on the Accused's behaif. If
1he plea 10 an offense is “Guilty," the Presiding Officer shall enter a finding of
Guilty on that offense after conducting sufficient inquiry to form an opinion that
the plca is voluntary and informed. Any plea of Guilty that is not determined to
be voluntary and informed shall be changed to e plea of Not Guilty. Plea
proceedings shall then continue as to the remaining charges. If a plea of "Guilty”
is made on all charges, the Commission shall proceed to sentencing proceedings;
if mot, the Comumission shal) proceed to trial as to the charges for which a "Not
Guilty® plea has been entered.

(3) The Prosecution shal} make its opening statement.

(4) The witnesses and other cvidence for the Prosecution shall be heard or
received.

(5) The Defense may make an opening statement after the Prosecution's
opening stalement or prior o presenting its case.

(6) The witnesses and other evidence for the Defense shall be heard or received.

(7) Thereafier, the Prosecution and the Defense may introduce evidence in
rebuttal and surrebuttal.

(8) The Prosecution shall present argument to the Commission. Defense
Counsel shall be permitted to present argument in response, and then the
Prosecution may reply in rebuttal.

{9) After the members of the Commission, other than the Presiding Officer,
deliberate and vote on findings in closed conference, the senior-ranking member
who voted on findings shall announce the Commission's findings in the presence
of the entire Commission, the Prosecution, the Accused, and Defense Counsel.
The individual voies of the members of the Commission shall not be disclosed.

(10) In the event a finding of Guilty is entered for an offense, the Prosecution and
the Defense may present information to aid the Commission in determining an
appropnale sentence. The Accused may testify and shall be subject to cross
examination regarding any such testimony.
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(11) The Prosecution and, thereafter, the Defense shall present argument to the
Commission regarding sentencing. ’

(12) After the members of the Commission, other than the Presiding Officer,
deliberate and vote on a sentence in closed conference, the senior-ranking

., member who voted on a sentence shall announce the Commission's sentence in
the presence of the entire Commission, the Prosecution, the Accused, and Defense
Counse). The individual votes of the members of the Commission shall not be
disclosed.

F. Voting

In accordance with instructions from the Presiding Officer, the othes members of the
Commission shalt deliberate and vote in closed conference. Such a Commission member shall
vote for a finding of Guilty as to an offense if and only if that member is convinced beyond a
reasonable doubt, based on the evidence adnuitied at trial, that the Accused is guilty of the
offense. An affirmative vote of two-thirds of the other members is required for a finding of
Guilty. When appropriate, the other members of the Commission may adjust a charged offense
by exceptions and substitutions of language that do not substantially change the nature of the
offense or increase its seriousness, or it may vote to convict of a lesser-inciuded offense. An
affirmative vote of two-thirds of the other members is required 1o determine a sentence, except
that a sentence of death requires 2 unanimous, affirmative vote of all of the other members.
Votes on findings and sentences shall be taken by secret, writien ballot. The Presiding Officer
shall not panticipate in, or be present during, the deliberations or votes on findings or sentence by
the other members of the Commission.

G. Sentence

Upon canviction of an Accused, in accordance with instructions frosn the Presiding Officer, the
other members of the Commission shail imposc a senicnce that is appropriate to the offense or
offenses for which there was a finding of Guilty, which sentence may include death,
imprisonment for life or for any lesser term, payment of a fine or restitution, or such other lawful
punishment or condition of punishment as the other members of the Commission shall determine
to be proper. Only a Commission that inclodes at least seven other members may sentence an
Accused to death. A Commission may (subject to rights of third parties) order confiscation of
any property of a convicted Accused, deprive that Accused of any stolen property, or order the
delivery of such property to the Uniled States for disposition.

H. Post-Tria] Procedures
(1) Record of Trial
Each Commission shall make a verbatim transcript of its proceedings, apart from all Commission
deliberations, and preserve all evidence admitted in the trial (including any sentencing

proceedings) of each case brought before it, which shall constitute the record of trial. The court
reporter shall prepase the official record of trial and submit it w the Presiding Officer for
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authentication upon completion. The Presiding Officer shall transmit the authenticated record of
trial to the Appointing Authonity. If the Secretary of Defensc is serving as the Appointing
Authority, the record shall be transmitied to the Review Panel constituted under Section 6(H)(4).

(2) Finality of Findings and Sentence

A Commission finding as to a charge and any sentence of a Comrnission becomes final when the
President or, if designated by the President, the Sccretary of Defense makes a final decision
thereon pursuant to Section 4(c)(8) of the President’s Military Order and in accordance with
Section 6(H)(6) of this Ordes. An authenticated finding of Not Guilty as to a charge shall not be
changed 1o a finding of Guilty. Any senicnce made final by action of the President or the
Secretary of Defense shall be carried out promptly. Adjudged confinement shall begin
immediately following the trial.

(3) Review by the Appoinling Authority

If the Secretary of Defense is not the Appomting Authority, the Appointing Authority shall
promptly perform an administrative review of the record of trial. If satisfied that the proceedings
of the Commission were administratively compleie, the Appointing Authority shall transmit the
record of trial to the Review Panel constituted under Section 6(H)X4). If not so satisfied, the
Appointing Authority shall return the case for any necessary supplementary proceedings.

(4) Review Pancl

The Secretary of Defense shall designate & Review Pancl consisting of three Military Officers,
which may include civilians commissioned pursuant to reference (¢). At least one member of
each Review Panel shall have experience as 2 judge. The Review Panel shall review the record
of trial and, in its discretion, any written submissions from the Prosecution and the Defense and
shall deliberate in closed conference. The Review Panel shall disregard any varisnce from
procedires specified in this Order or elsewhere that would not materially have affected the
outcome of the triat before the Commission. Within seventy-five days after receipt of the record
of trial, the Review Pancl shall cither (a) forward the case to the Secretary of Defense with a
recommendation as to digposition, or (b) rcrum the case to the Appointing Authority for further
proceedings, provided that a majority of the Review Panel has formed a definite and firm
conviction that a material error of law occurred.

(5) Review by the Secretary of Defense
The Secretary of Defense shall review the record of trial and the recommendation of the Review
Panel and cither retumn the case for further proceedings or, unless meking the final decision
pursuant to a Presidential designation under Section 4(c)(8) of the President's Military Order,
forward it to the President with a recommendation as to disposition.

(6) Final Decision
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After review by the Secretary of Defense, the record of trial and all recommendations will be

. forwarded to the President for review and final decision (unless the President has designated the
Secretary of Defense to perform this function). If the President has so designated the Secretary of
Defense, the Secretary may approve or disapprove findings or change a finding of Guilty to 8
finding of Guilty to a lesser-included offense, or mitigate, comumute, defer, or suspend the

. sentence imposed or any portion thereof, If the Secretary of Defense is authorized to render the
final decision, the review of the Secretary of Defense under Section 6(HXS) shall constitute the
final decision.

7. REGULATIONS
A. Supplementary Regulations and Instructions

The Appainting Authority shall, subject t approval of the General Counsel of the Department of
Defense if the Appointing Authority is not the Secretary of Defense, publish such further
regulations consistent with the President’s Military Order and this Order as are neccssary or
appropriate for the conduct of proceedings by Commissions under the President's Military Order.
The General Counsel shall issue such instructions consistent with the President's Military Order
and this Order as the General Counse] deems necessary to facilitate the conduct of proceedings
by such Commissions, including those governing the establishment of Commission-related
offices and performance evaluation and reporting relationships.

B. Construction

In the event of any inconsistency between the President’s Military Order and this Order,
including any supplementary regulations or instructions issued under Section 7(A), the
provisions of the President's Military Order shall govern. In the event of any inconsistency
between this Order and any regulations or instructions issued under Section 7(A), the provisions
of this Order shall govem.

8. AUTHORITY

Nothing in this Oeder shall be canstrued to limit in any way the authority of the President as
Commander in Chief of the Armed Forces or the power of the President to grant reprieves and
pardons. Nothing in this Order shall affect the autharity to constitute military commissions for a
purpose not governed by the President's Military Order.

9. PROTECTION OF STATE SECRETS

Nothing in this Order shall be construed to authorize disclosure of state secrets 10 any person not
authorized to receive them.

10. OTHER

This Order is not intended to and does not create any right, benefit, or privilege, substantive or
pracedural, enforceable by any party, against the United States, its departments, agencies, or
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other entities, its officers or employees, or any other person. No provision in this Order shall be

* construed to be a requirement of the United States Constitution. Section and subsection captions
in this document are for convenience only and shall not be used in construing the requirements of
this Order. Failure 10 meet a time period specified in this Order, or supplementary regulations or
instructions issued under Section 7(A), shall not create a right to relief for the Accused or any

- other person. Reference (f) shall not apply to this Order or any supplementary regulations or
instructions issued under Section 7(A).

11. AMENDMENT

The Secretary of Defense may amend this Order from time to time.

12. DELEGATION

The authority of the Secretary of Defense to make requests for assistance under Section S of the
President's Military Order is delegated to the General Counsel of the Department of Defense.
The Executive Secretary of the Department of Defense shall provide such assistance to the
General Counse] as the General Counse] determines necessary for this purpose.

13. EFFECTIVE DATE

This Order is effective immediately.

Donald H. Rumsfeld
Secm of Defense
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DEPARTMENT OF DEFENSE
OFFICE OF MILITARY COMMISSIONS
1931 JEFFERSON DAVES HIGHWAY, SUITE 103
ARLINGTON, VIRGINIA 22203

11 May 2004

MEMORANDUM FOR SECRETARY OF DEFENSE, GENERAL COUNSEL,
DEPARTMENT OF DEFENSE; AND AFFOINTING AUTHORITY

SUBIECT' Request for Modification of Military Commssion Rules to Recagnize the Right of
Seif-Representstion, Unsisd Sioter v ol Babisl

1. Licateaant Commander Pubp Sundel, JAGC, USN, and Major Mark Bridges, USA, were
detailed by the Chnef Defense Counsel, Office of Malitary Corumissions on 3 February 2004,
represent Ali Hamza Ahmed Sulaymsn sl Behiul in proceedings before a military commmssion,
Detailed comnge] met with Mr. al Babiul on scveral occazions during the week of 1216 April
2004, n the detention facllity st Guantanamo Bay, Cuba. At the lust of thoso mectings M. al
Bahhl informed us thet be did oot desire Ghe services of cither ourselves or sy other Coumsel,
wilitary or civilisn. Rather, M. al Bahiul wishes to represent hunsetf in anry wilatary
commission proceodings.

2. On 20 April 2004, detailed comnsel of the Cluef Defense Covasel o
withdraw as Mr, a] Bablol’s detailed counsel {enclosure 1) On 26 April 2004, based on hus view

thar the roles governing military commissions precluded self-representation, e Chief Defense
Counse] denied our request {enclosure 2)

3. Parsuant to section 4(b) of the Presudent’s Military Order of November 13, 2001, section 7(A)
of Mibitary Commission Order Norber 1, dated March 21, 2002, and paragraph 6.3 of
Departinent of Defense Directrve 5105.70 of Rebruary 10, 2004, respectrvoly, sach of you has
the athority to modify or supplement the yules governing military conwnissions a3 necessary o
facilitate the conduet of proceedings by military commissions

4, Givea the view of the Chief Delcnac Counsel regarding the restrictive Dutwee of the rules
govening militery commissions, we rezpectfully request that each of you exsrcise his authority
o modify ar supplement those mules so0 as 1o allow withdrawal by detailod defense coumsel and
recognize the right of persons 1o represent themselves before miheayy commissions.

S. In ncting on (s request, we ask that you consider the fact that imternational law recognizes
the nght of scif-represenmton before crimiral tribunals,! a5 do the Rules for Comts-Martial
Further, while the rules govorning mifitary commissions presently do act appear 10 have
provided a mechamsm for such, we invite you 10 consider the significant dfficnines that will
arise if counsel are required to represent sccused who with to represent themselves

'Amcleﬂ( m“hmw forte
CXd}. Cn Tribane! Farmer Yogoslsvia, Article 20(4)(d),
'mmmm@
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Request Sor Modificaton of Milifary Commission Rules i Recogmze the Ragitt of Self-
Representation, Umied Siages v ol Bakiy/

6 As ftis matter involves ongoing litigation, We anticipats parsuing other avemues of redress il
fus request is not scted on by 11 Jone 2004. Thask you for your considerstion of tis roquest.
Very reapectiufly,

Philip Sandel
LCDR, JAGC, USN
Defmse Coumnael
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) MEMORANDUM OF LAW
UNITED STATES OF AMERICA )
)} RIGHT TO SELF-
. ) KEFRESENTATION;
)} RIGHT TO CHOICE OF
) COUNSEL
AL] RAMZA AHMAD SULAYMAN AL BAHLUL. )
2 Sepseenbor 2004

). Pgpose of Myogadem.

mumm.uhmom»fm.ammum-ymm
MhWMMWLBM&Mde’:
nwwutwmuwudd&mmhhmdm
commisnons. Ths Memoreodam 1 provided in accordsace with bt diection

2. Facts

During counsel's 1nitia) mectngs with Ms. al Bahju} 1 Apnl 2004, b stated that
p“ucm“ﬂud@hmamdhwm l_und.!smudanln

Defenss Counse] foond that MCO No. T xnd MCI No, 4 required detailed defonse
counsel to 7epresent o pocused dospite the accused”s wishes. The most relevant
provison cited by the Chicf Defease Counsel
20 serve potwilbstanding any inicstion expressed by tho Accrwed W represent Kimself"
MCI No. 4, para. ID(2). Sece also MCO No 1, pera, 4C(4){"The Accused must be
reprosented ot all relovant times by Detailed Deforse Counsel, ™)

mummﬁw“mwhmmwm
mwm.mwumwmededn
WJWNAMAMM»MH«W&W&
commissions to allow for wilkdrawal of detsiled defense counsel and recoguize e nght

of self-sepresentation. Sec attached memonndurs, dated || May 2004, enttitiod “Roquest

for Modification of Military Commission Rules 10 Recognize the Rught of Self
Represcisation,

son. Untted Ssass v. al Bahhii). The Secretary of Defense, Genoral
Counsel, snd the Appointing Authority bave pot responded 10 this equest

Befiove the military comanission on 26 Awgust 2004, My 2] Bablu! stated ihat he
wished to represent hamself. Transcript of 26 August 2004 Commission Hearmg
(Transarypd) @ 6, 7, 11, 15, 16, 18. M. al Bahlal weat on 10 state that if e is prolubised
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mmmuduimtohwbyahndmdbim
choosing. Transcript at 10, 13-39. Fooally, Nir. al Bablo) made chear that be did not wish
»uwwwmmwmmuuwuma
detailed defense comasel Trmscoptsf 11, 16, 17, 19.

3 Law

A MMﬂMlMwawmauﬂt&y
Cotumisgion.

mwm.wmmmummum
mﬁwdwaﬁgduﬂmm&hﬂeﬂﬂnmﬁl
mmwwmmumm»mumd

dcfenso comnsel. mmdﬁ#ﬂdtm‘mvsu
scoused of the right o partic i Xis or her defense, including directing the defonse,
mMMaﬂW&:hahmMWu
circumsiances ® M. Cherif Bassiouni, Human Roghts in the Conlext of Crimmel Jusirce.
WWMMWMWW-W
, 3 Duke J. Comp. & Int') L. 233, 283 (Spring 1993) Not stuce the Sias

Mdlﬁﬁlhm&“mmmﬂwhdwn
wnwilimg secased, Faretic v. Calfornia, 422'U-S. 06, 821 (1975)

represont kmaself in ovimual proceedings ICCPR, Astsle 1403)(d)x AMCHR, Article
taXﬂxmm.mqaxe).m-um w.{mm
treatics 3 e ICCPR's mandate that “10 the dotenmination i

hhmuuhm...mmw-mc“mm
of hiis own choosing.” ICCYR, Article 14GXd). The plain language of Sus provisioa
establishos wn scoased’s nght to vepresent bimself.
mmdwiumwm.quumm
tribumels estabihed to prosscuts violstioas of the lsw of war. Tix
cmnmmurmvmmacmuummm
Wmnmmm.mmwmmhm
Staxe of the JCTY, Article 21(4)(4); Statutc of the ICTR, Artcle 20(4X)-
nnmmuuwmwnwmmm
recognized the ngik of sclf-representsiion.
Nuremberg Mwwmammmummm
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bis own defense.™ Sumilerly, the tribumal for e Far Bast recognized an accumed's right
to Sorgo represcatation by conase! except where the Tribunal believed that spposstment
of cotmsel wall "mecessary 0 peovide for a fakr orial =

The tmexnutionsily recognized right of sclf-represeastion in crizmal

is consustent with United Statcs domestic lsw. The Sixth Amendment of the Umited
Siuees Conninrtion, as well a3 English and Colomal junsprodence, support the nght of
soll-represontation. In Faretiav Calyforma, the Supreme Court found thet “forcang &
mwumauuuamnummmmwm
buly wants t0.do 50." 422 U.S. s 307, Ia sveying the Jong history of Englith criminal
Jurisprodence, the Supreme Conyt concluded thst only one tribunal "adopied 2 peactice of
forcing coumae] upon e unwilling defeadant in & criminal procoeding™ - the Star
Charober, Id at $21. The Siar Chacnber which was of “mixed execative and yudicial

character™ apd “specialized in tymg ¢ pollnl offcnses . , . bas for centuries symboiezed
disregnd of baskc individusl rights.® Id

Scon after the disostablistunent of the Stac Chamber the right of self-
roprescutation was agun formally recogouzd m English law
The 1698 [Treason Act] . . . provided for court appointment of counsel,
buz only {f the accused 30 desired Tims, as now rights developed, The
accused retained hus cstabhahed nght “t0 maks what statements he [iked.
The right © comsel was viewed as gusraniocing a choice betwoen
representation by counsel and the traditional practice of self-
representation .. At no poiat {a this process of reform iy Englnd was
counsel ever forced upon the defendant The common-law ruls . , . has
cvidently always been that ‘no persom charged with & criminal offosce can
have counsel forved wpon him ageinst his will”

Faretta, 422 U.S. at £25-26 (footnotes and intornal citations onitted).

This common law spproach conmmued in Colonial America, where “fhc insistence
z?aﬁlhdwmifmﬂh;mmdnﬁw.‘ da

This 4 Dot to ssy thet the Colonics were siow b rocognize the vaine of
counse] ln criunal cases. . . . At the same time, however, e basic nght
of seif-cepresentation was never questioned. We have found mo instance
where a colonial court soquired » defendant in a criminal case s sccopt 53
T yepresentative an vawanied lawyer. Indeed, evea where coumsel was
penmited, the general practce coatmued 0 be sell-representution.

! Rule 2(d), Necommberg Trial Procescings Vol 1 Rules of Procedure

ot} Nupemberg, Revissd to 3 Jammery 1948 {Usiforn
* Asticle 9(c). Chanter of G [ntamencaal Mbtitary Tribunel for e Pay Beat (Par East Tribuast)
mm’}*n&mmm o
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1 1 827-28 (footmoce omitted).

Further, thero can be w0 logitimacy t 2 view hat comnse] can be forced Bpon an
vawilling defendant for the defendant’s vws good

Bt is undenable that in most crimina/ progecutions defcndants could beeter
defiend with coumse!'y guidence then by their own \nskilled elforts. But
where the defendant will pot vokisrily necopt voprescosation by cownsel,
the potenial advasiage of 3 sWwyer's tining aug experigace can be
Toalized, {f 8t al}, culy imnperfectly. To Sorce & lswyer on a defendant can
only lead bim to belicve thal the law contrrves sgainst bim. . . . The right
%0 defend 13 persotal , . . . It is the dedendant, therefore, who must be froc
personally to deside whether in is pirtienlar case connael is 10 hiy
advantage. And sithoug); be may conduct kis owe defense ultisately 1o
his own detriment, his choice must be honered ot of “that respect for the
individusl which 18 the Kifcbiood of the Jaw.*

Faretta, 422US at £34 (inkema! citstion covttod).

Fimlly, rules of profesviona) responsability goverang asorneys” condect also
recogize an mdividual’s right to self-representanon. In discussing the forenation of 3
m«wgummmmmm
ordinezily is » consensual one, A clisat onfimsnly should not be farced to put impostaat
logal matters inso the hands of another or scoept unwianiod logat services.™ Reststoment
34 of the Law Coverng Lawyers, Americas Law Institaie (2000), §14. Siemilarly,

# l«a)@)dbAm-hAa:iﬁoﬂ%«W
Respossibility, which exists in each Service's profosssons] responnbnlity,
“recopntzes the grinciple that s cheos het & acarly sheolvic right 1o

discharge 5 lowyer * The Law of Lawyering, Hazard & Hodes, Aspm Law & Business
2003 (3d cd ), 2049.

rmm?am m‘bmh.mmmhw.
curvext domestc law, snd profegsiona] responsibility

recopaizing 3 critinal accused's raght o scif-represestation. The caly conbary
provisions sre those foand in the procedural rules contaived in the orders and instroctions
desigaed 0 iruploment the Pregident’s Millitary Order estsblishing the milstary
commissions

B An Accused bas » Pundsmental Rigit to Counsel of His Owa Choosing
Befoore 2 Military Commission

The International Covensnt on Civil and Political Righes (JOCPR), he Amencan

Convention on Human Rigies (AMCHR), and the Conventiog for the Prosecion of
Humsn Rights and Pasdamerta] Freedoms (CPHRFF) all an sccused’s right to

be represeated by counsel of his ows choosmg. JCCPR, Atticls 14(3)(b) and (d);
PO 102 (el Bahhu)
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AMCHR, Article 8(2)(@); CPHRFF, Asticlo 6(3)(c). The plain langaage of these
proviswons unequivacajly estabhish sach a dght.

Furthes, the Hight to counse] of choice is anforced by the both of the carrent
international tribanals cstablished to prosceate violations of the lsw of war. The
Yoterpaiional Criminat Tribanal for the Farmer Yogosiavia (ICTY) and the Intsrmationsl
Criminal Tribunal for Rwands (ICTR) botb allow for by counsel of cne’s

- - )
owa choosing before the trnbxnal Statote of ihe ICTY, Articlo 21(4)(d); Staate of the
ICTR, Atticle 20(4)d).

M,ummwﬁ-ymmmwudﬁdn
accased (o be represeated by counsed his gwa seloction, wilh two of the tbanals
mwMWM[u]amWWMMw
conduct cases before the courts of defendant’s country, or {be] specially sutharized by the
Tribunal™ Inwrestingly, the military Fribunel fof the Faz East snd one of the Nusemberg
tribanals Eposed no lumutations 0n a accused™s cavice Of counse!, the former
did provide for “disapproval of such coumse] o any ume by the Tribunal.

The intcationally recognized right of jon 1 cximingl procecdings
is consistont with United States domestic law. The Sixth Amendment of the United
smcmwumwm«mmmmapu
ﬁm%mﬂihﬂmmnw&hﬁwmmlw
conceded, a Sefendant should be afforded a fair opportumity 4 socure counsel of bis own
choice.” Powell v. Alaboma, 287 U.S. 45, 53 (1932). While this righs is not absolute,

“casential sim , . . }3 to goarentos 2 advocats for cach crynnal defendant.™
Wheat v. Untted States, 486 U S. 153, 159 (1988).

The nght of cnminal accmsed to be represented by cownse! of his own choasing
smmmmuwwumnmﬁmsu
right to prasent a defease. The decision as to who qualifics 55 an effactive advocale for s
mmmwwﬂw«mm.mymmunuw
ope which shoukd be persutiad cach accused. Rules govermag military Commissions that
Yiacit am; accused’s choioe of cownse] bastd solkly on the counsel's natjonality

meumnunm.mm:bunmmwu
W,

C The Miitwy Commission Must Respect an Accuseds Rigit to Self-
Represcotation and Choice of Coonsel.

Treatics, signed by the Exccutive and ratified by the Scaaic, are binding law

us.cmmmw.mznmmumwumm
the authority of tho Unilod States, shall be the

s?cn:u'oﬂtunn The ICCPR
has boen sighed and ratificd by the United States.” Furthcrmiore, the Presidem bas

? Rai 7). Miasdcal Cxsa, Rule 7(a), Uniforn Railes, nose 1, infra.

;mx:n:mrnhnl;huxdj.wmuz.m
hisge7ivreew uninchr ch/pdDiwpont pdf
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urdered cxecorive departments and agencaes to *folly respect snd implemeot i

obligations under the interutional exnan rights treaties to Which [the United States) is 3
perty, including the ICCPR ™ Executive Order 13,107, Seccion }(s), 61 Fed Rog 68,991
(1998). The Execotive Order provides that “al) exbcutive departments snd ageacics . . .
mchoding boards xud commaissions . . . shall perform sach furctions sa a3 1o respeet and
mplcmeat thoee obllgaticos fully.” Excostive Ovder 13,107, Soction 2(a)-

The commission is also bound by custoreary nernstionsl lrw  Cusiomoary
inicrpatonal tew is deveioped by the practice of scxies snd “crystalizres when there is
‘evidence of a geacral prachice accepod as taw.™ Yorm Dinstein, TRE CONOUCT OF
HOSTILITTES UNDER TRE LAW OF INTEKNATIONAL ARMED CONFUCT 3 (Camtridge
Univesily Press 2004). The United States cogyidas itscif bound by castomary
tnternabonal law i implementing its lrw of war obligations Deparracat of Defease
Directive (DODD) Nussber $100.77, DoD Law of War Progsam, Dec. 9, (998, parz 3.1
mhwdwwmmmulkvhmcwmadmbm
aa the Ungod States or its indivadual citizuns, tocluding treaties and intcrnationnl
agrestments, o which ths United Sustes is a purty, and appiicable customary interaational
lw.');DODDNmquIo.!.DoDm&EnmyMoIWn(EPOW)ud
Othar Detainces, Aug. 18, 1994, peen. 3.1 ("The U S. Milstary Scrvices shall comaply with
&mmuﬂmdmwwdmbﬁumyd
m.mmumcmmrmmn-lo.mu-au

Warfare, July 1956, Chaptey 1. Section I, para_4 (the lsw of waz 13 denived from both
treatics xng Customary brw).

Pually, Asticle 21, Uniform Code of Military Jostice, which O President citos as
autherity for the milleary commissions, vecognizes that jurisdiction foy milinry
comissions derives from the law of war. 10 U.S C. Seccion 831 (pusisdiction Gor
mititary commusious derives Som offcuses that “by the lew of War may be tried by
malitary soe also Mantia] for Camts-Martipl, 2002 edwnon, Pat i, para. |
(international Law, which includes the law of war, Is 8 source of military jurisdiction).
Just as the jurisdiction of mlitary commissions are bounded by the lew of wa, so the
mmfowwnﬁmmmwmwmuu-d-..m
it be codificd or customary.

The YCCPR, AMCHR, CPHRFF, ICTY sad ICTR rules, and Unated States
domestic lsw eatablish thay snd connsel of one’s choosng are
recognized as nghts thet must be sfforded a3 part of one™s alnlity © present 3 doficnse
Additiona] Protocol 130 the Geneva Capvenhions provides thal a court trylng an accused
for taw of war violations “shall atford e accused before and doring kis sl all
necessary righty nod means of defence® Geneva Couventions (1945), Additional
Protocal [, Article 75, pera. 4(a). The United States congiders Asticle 75 of Additional
Protocal I 1o be applicsble custorasry intemationat law, Willla B. Tadt, IV, The Law of
Armed Confhics Afier 9/51. Some Soltens Features, 28 Yuke J Int’1 L. 319, 322 (Sturnmes
2003)“{the United States) regardfs) the provisions of Article 75 a3 as anicolstion of
safegoards 0 which aft persons in the hands of mn cocry are entitled.™)

PO 102 (al Bahiuf)
s Page 32 of 114

RE 128 (al Bahiul)
Page 37 of 107

62



The military commission is bound by tyeatics, intoenstions! agreements, and
customxry nsternationat kew, all of which recogaiae an apcused®s yipht 1o seli-
Teprescaiation and choice of comsel. Any provisions in the Presidens's Milrtary Order,
or the Military Commmsion Orders snd Instroctions, thet condlict with hose rights are
unlawful.

4. Azatded Fikee

A. Memorandun, dsed 11 May 2004, “Request for Modification of

Mildary
Cammission Rules i Recogriac the Right of Seif-Reprosestation, Uniied Saates y of
BaAbhal ™

ht N
%MGC,USN m‘;&USA
Detailed Defense Counse] Assistant Detailad Defease Counsel
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UNITED STATES OF AMERICA

ALI HAMZA AHMAD SULAYMAN AL BAHLUL

000 The Prosocation joins the Defanse in theis
ﬁummmwumawnw

conditioned upos standby counsel being

impliod
appointed. Standby counse] nowd o be svailable to.

8. Asymtthe Accused in his Dufense connisters with (e desires of the Accused
b. Repeesent the Accused at closed sasions involving classified or otherwise

¢ Take over the representation should the Accused forfeis his right lo
| represcal

3 The Prosccution docs not dispute the actusl assertions conteined
in the Memorsndum of Law subminted by the Defense on 2 September 2004,

4. Additions) Pacts. Mr. al Bahlul appoared before the Milktery Commisnioa on 26
August 2004. During this apposrance, the following wes ostablished:

s, The Accused clesrly staled that he wished 10 represent hisaself before the
Military Commission {rancrigt pages 6-7);

b. Other tha» his refoml (0 risc whan the Commiszsion mambers catered and
cxited the comtroom, lhe Accosed was rspectful dwing the Cormmission
procoedings (sec trsnscrips in i3 entirety);

¢ T“""l‘;;’““wdh“mo(mmm
poge

d. The Accused statod clearly thet while wader no prossurs from the American
B e b e G e e e

¢ The Accused gave his word that e would not be loud or disuptrve and that
be wonld not make inflammatory stetemants if permitted to represent himsalf
(tr=nscript page 16)

3. Lasal Authority.

PO 102 (sl Bahiul)
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2. Military Commnission Instruction No. 4
b. Milinry Commission Ordet No. |
< Fanems v, Colifornis, 422 U.S. 806 (1975)
4. Drady vy, United Staxg, 397 U.S. 742 (1970)
¢ Upited Seates v, Singletca, 107 P3d 1091, 1095 (4* Cis t997)
f McKsskic v, Wiggins, 465 U.S. 168 (1984)
. United Staios ¥ Daviz, 285 F 3d 378, 383 (S* Cir. 2002)

erus.ml-u 199!)
1. Uuited Stages v. McDowell, 814 P24 245, 250 (6* Ca. 1

}. United States v Fagicr-BJ, 204 F3d 553, 558 (4* Ctr. 2000)
k Proersony. Jllincie, 437US 285,299 (1988)
1. Torves v. United Styteg, (40 F.3d 392, 40 (24 Ci. 1998)
m. United Statce.v, Lame, 718 F.24 226, 233 (143)
n Upited Spis v Bin Laden S3F Supp 2d 113, 121 SDN Y. 1999)
o Illigois v_Allgn, 397 U 8 337 (1970)
p. Unitod Statos v. Xaczynski, 239 P.3d 1108, 1116 (0* Cir 2001)

g M&)imLCrmmlNo.ﬂl-‘ﬁ&A.CmOlduome 14, 2003 (ED
Va.

v. Unniod Staies v. Lawreges, 11 F3d 250, 253 (4° Cir. 1998)

s Ligited Staizs v. Dopgherty, 473 F24 1113, 1125 (D.C. Cr. 1972)

t Baham v Powell, $95 F.2d 19, 23 (1* Cur- 1990)

n. President’s Military Order of Novewber 13, 2001, Section 4(c)2).
v Haig v, Agee, 453 U.S. 280, 309-10 (1981)

w, MMI US. 454, 519 (1951) (Frankfoster, 1.,

x mmnmrmm UTI (5™ Cx. 1989)

y Revkaony, Waluwrighs, 732 F2d 303, 308 (11% Cir 1984)
z. Prosecuiiey. Vosuigy Sceel, “Decison or Prosocution’s Mohom foe Order
Amhﬂllm Counsel p Assist Vofislav Soscl)”, Csse No + IT-00-67-PT, 9
May

ss. Prosccusor v. Jexn-Hosco Beavagwiza, ICTR-97-19-T, 2 November 2000

bb Rule for Court-Martlsl 502

co. United States v. fackson, 34 M J, 527, 535 (N M Ct Crim App. 2000)
dd United States v. Steqle, 53 MJ 274 (2000)

ee. Punay Hesbe, 482U 8. 641, 645 (1987)

€ Usited Staies v, Grmory, S46F 24 844, 347 (10 Cir 1976);

s2- Unitod Stalea v. Whitcsel, 543 P.2d 1176, 1177-81 (§* Cir. 1976),
b United States y_Kelley, 539 F2d 1199, 1201-03 3 Cir 1976)

i Rnkl!‘(c)deMpAmommm.m

6. Anxlvsis

Military Commission Instruction MCI) No 4 clesrly delincates thet an sccused
represont hirself before & Military Commission. Section 3(D) (2) of ths

Mmmummwmmumm
Mulitary Commissions” and Gurt coumsel “shall 50 serve notwithstandiag any miennon
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expressed by the Accused to represent himself. Wiuje not worded as

aoambignously or
23 strongly, &m«q(ﬂdﬂmwmm%w)&la
nothing to contradict MCl

The Prosecution concitrs with the analysis of the Chuef Defense Counsel m his
Momorspdum of 26 April 2004 where be demied the Defenss Covnsel’s request 1o
withdraw from representing M. al Bahin) (Attached).

The Proscotion joins the Defenxe i their prior reqoest that the Mihiwy
Commission Instructions be amended to permeit self: A will be discusged

o detall below, such an smeadmen! will aliga Conundesion practice with US Domestic
sod Intornational Law standerds.

not binding en Comymussson proceedings, e right to sclf-representatyon
is recognized under United States domestic law and w other Jodicial systeens and there
wre compellmg reasons 00 permit self-representation 31 Comminsion trials

The Unsed States Supreme Court has recognired that 2 oriminal defenden bas o
Constitutionsl right to represent himself in 2 oriminal procecding. Eagetts y. California,
42208.!06(1975). A defendast caay wajve his right to cosmsel 80 long 83 the walver
T T,

(1938); Uniged Staies v. Sinxieton.
1095 (4™ Cir. 1997). T nighit (o self. st be preserved evea if the trial
court behoves that the defendant will benefit from dhe advice of counsel m:_
Wiggias, 465 U.S. 168 (1984); United States v, Devig, 285 F 3d 378, 383 (5 Cir. 2002)
(WWdWlw»mmmnm
case sgrinet supress wishes of defendant).

lﬁ.dB&lglthmdMMuﬂthkw

or Lgnage abifities, Unfted

wmmm”a'&r 1991) (neither lack of post-high
3chool education or inabiltity 10 speak English {s “sz inssrmountable barrier o pro s¢
cprescntition”); Uniged States v. McDowell

' 214 F24 245, 250 (6* Cir. mnc'ro
yagyost that an accused who knows and sppreciics what be is relinguishing und

mwym»wmruwmgwﬂmwm
formal education or passess the sbility to converse in Eaglish i . . . 10 msunderstand

um«mmﬂ:mmmumm')(Mhmn
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Tn Unssod States Federal District Courts, & detatled inquiry of the defiendant is
required before he is penmittod to represent himself. Singlelog, 107 F3d st 1096. I pro
3¢ Tcprevsntation is permitied before s Military Commumssion, this safeguard should slso
be adopted.

Mcﬁﬁveumdhmdwm‘mumdmu

knowing, inelligent and volatary, sod (3) timely.” Ugsied Shise v
MW?JH” 558 (4™ Cir. 2000). To consutule s knowing, miclligent mad
volumtary welver, ﬁemmbmdhmddﬁ

487U.8. 225,209 (1988); 308 .5, Toxres v, Ugited
Siates, 140 F 39 392, 401 (24 Cy. 199%) (couxt should conduct onrthe-record thecussion
© e tat defondant way sware of raks and ramifications of sclf-representtion).

Ab importat facet of makiag 2 knowing, intelligent and voluntery waiver of the
tight 10 comnsel is knowing the conditions under which a defcndant will be permigted to
represens bimself. For ¢xample, the Seventh Circout beid m United Staleg v, 1aae, thar s
waiver of counsel is properly made when the defondast was advised that bs would uol be
permutied untinwied logal actess to restarch facHitics sway from ihe prison w which he
was demained. 718 F2d 226, 233 (19%3). This inquary s of significant importance ko ths
cane az My. al Bahiul does not possess nor wall he qualify for the requred seoawity
clearance necessary 10 review ocrtain chaseified malenals that have aheady boea providod
by the Prosecotion a3 part of the dixcavery process

Based wpon price admissioss (o imvvestigators a8 well 53 his vwyp asscrbon during
hnuuhnlhuu;k&nﬂn&miambk&mﬂu-dwm Hehas
proviously stated Bat he fully supports Usama b Laden's fanwa callmg for e kilhag
of Amencan cyvilians. He baa stated thet all those killed n (he Warkd Tyade Cenler on
Soptember 11° were logitimate targets. Ho has forther adwntied to plodging Sayer ©
Usama bin Laden and stated that be jotned al Qaida because e belicved i Ghe cause of

bin Laden and the war sgafost Amesica. He sciknowiedges that he will Xill Americans at
the first oppormnity upon rejease from detentson

It is clear that under these uRique circunBiances, weaswes must be uken o
ssfeguard information in the imerosts of national security The investigation of al Qeida
ndiummbmunmdumdhmm&mﬁnw
inappropriate discloroze of classified information e heighmened. Soc Unsed Stajesy
Bin Lades, S3F. Supp2d 113, 121 SDNY. l”»w:m
Investigation cugoing thorely incroasing

roquired duc to nationx] secvity concerns and give an alfirmative walver with respoct ©
these limitations before beng permitted to proceed pro 2.

The Prosccution bus provided » proposed colloguy us an attackment tn thag
reaponse. While we scknowledge that a colloquy was comemenced during (he Accused's

q
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initial bearing before the Commission, we feed that there must bo a mare mr-depth lnquiry
before the Accused could qualify 1o copage ia ¢

The Supemme Court is Fancits beld that the nghi 10 sclf-represenation 15 sot
absolute and may be forfeited by & defeadant who vaes the comrtroom proceedings for a
deliberatz disruption of their trial. 422 U.S. at 334; McKagkic v Wigging, 465 U S. 168,
173 (1984) (dcfendant forfeits right 1o represent himsslf if be is unabic or vawilling
abide by the niles of procedure ar cowrzoom protocol); v 397 U.S. 337
(1970); United States v Kaczvnski, 299 F.34 1108, 1116 (5 Cur. 2001) (nght to scif-
representation forfelied whea right boing sxserted 10 areste deley in the proceedugs)
The nght of self-representation is not “x license to abuse the thgnily of e courtroom,”
nor a licenss 10 violate the “relevint ruley of procedusal snd substantyve bw.” Faretty,
422 U.S_at 334 1 46, Porfeiture of the right to procecd pro a¢ occurred receotly 1 e
ugh visibifity prosocutions of Zacarias Mowsssow (mappropnate and disnoptive
bebevior) sad Slobadan Milesevic (Milosevic case beng tried before International
Crimizal Tribunat for the former Yugoslavis (ICTY) and right was fosfssted basod on

poor bealth of Milosevic), Scc Mousssonl, Criminal No. 01-455-A. Court Ovdes of
Noversber 14,2003 (ED. Va)

Based cn his demonstrated behavior al his vaital bearing as well 33 his personal
promise on the record, the Accused appears willing to abide by courtrooen rules snd
protocol. There is currezsly 5o indication that the Acoused”s epproach to bus self-
represetanon will change. However, should bhe bocome disruptive, the Commission
and/or Appointing Anthority should not hesitate o revoke his ability 0 proceed pro se.
The Commission should be positioed 10 be able to continoe the Commissaon trial if
thinngs change sod the Accased proves to be anable 1o repressat umseif. For this and
other reasons discuased below, sandly counel should be appointed.

Once a couyt has decided 1o aliow a persos ko procesd pro as, the cowt may, if
necessary, & protect the gublic interest in a faxr bial, appoint standby cosnsel.

MeoKaskle, 465 U.S. at 173. Onee siandby counsel are appointed, trisl cousts are given
broad discretion ia delinesting their responsibititacs and defpang their rolea. Lgied
Swtes Y, Lawrsnce, 11 F.3d 250, 253 (4* Cir. 1958). This muy be done over the
abjection of the defondamt  McKaskje, 465U.S. at 184, Clear in all cases whare stmadby
counscl arc presont, is tae potioh that such counsel must be prepared W step into e
reproseniative mode should the deficndant lose the right of self-represeatation. {niiod
Statey v. Dougherty, 473 F.2d 1113, 1123 (D C. Cir 1972). The anly limitstion o the
role of stsnddy coundel is that the participation cannot undermme the rigiht to self-
represcniation or the appearance before the jory as one wio is defanding himself.
McKaskle, 456U S ati?.

Standby counsel have conducted resesech oa behsif of a pro se dofendant,
Barhap v_Powell, 895 F24 19, 23 (1* Ciz. 1990). They bave assisted with othey
substsative matters throughoot the tal. MeKgskic, 465 U S. st 180 (“Counsel mnde
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motions, dictated proposed strattgies it the record, fegistered objections 1o the
froseceton’s testinonry, uiged de sramcning of additions] wanesses, and supgested
Questions that the defehdunt should have ssked of witnosses.™),

Standby counse! camnot however interfere with the defondsni’s control of the
case. Thoy may express dimgromment with the defendat’s decagions, but west do $o
oumnde the jury’s prosegoe. 14 at 179,

The appointment of standby counsel fs cucial if thus case because of the interplay
of clasyified matorial with this prosecation  While the Prasocubon doee 0ot intend to
adenx myy classified evidonce a3 pars of its casas on the Taerits or sentencing, clansified
maxyizly have boen rovided 43 part of e discovery process  Standby comuel would be
Deeded W review such informetion snd meke approprists motions pensiging © suck
inforoution. Such motiars sy inciude requests for unchassified ssaunaries of the
information they doom pertinent that could theg be provided to the Accused.

In the Federal aymem, the rolg of standby counsel with respect o clagsifind
mfbrmation 1 less istrusive to the accused’s right of becauee such
isywes are resofved ouiside the presence of e Jury. As the entwy Commmisgion
panci iy body the finder of fact and lw, il acspons deskng wilh issuos kvolving
clatsificd informetion mey be souduciod in the Accusod's sbecnos before dac entire

b ion pmal. Sop  President’s Miliwry Order of Novemgber 13, 2001, Secoon
)

Members of this Militry Commitsion were chosen based wpon their sxpeneace
rad matnty. They have all had corsmand &3 well o5 combat experisace. They will
aboady be involved in the Wtigation of monons snd will be cxposed to evideoce they
Othorwise would not havs socn had they solcly bean taditions) finders of fict. Any
fmpect that exposare 1 standby counse! Higating classificd mahers on the Accused’s

behad will certainly not outweigh the benefit & the Accnsed of meeting bis degirs to
proceed pro se.

While the right of self-represeniation §s wniversally recogned, “ 15 not 4 suicade
pect ™ Hugy Agos €53 U.S. 200, 305-10 (1981). Tho fandassental privciple of seif-
mmmummummm
be placed on the Accusod's abnlity to represont hinesel{ i this caet. Cf Ugited States v,
Dengiy, 341U S 494, 519 (1951) (Frankfaney, § , covensing). What s of the imest
importence s dist the Accusod be advised of these Lawiil Bmits before be waives b

eight t0 counse] with his oyt wids opea. Wsum« a250; -
MeOpocn v, Blyckbum, 755 F 2d 1174, 1177 (5" Car. 1985) (ourt amest be sati

accusod understands the naare of the charger, the coneequences of the procecdings, and
peectical meanmg of the right thal bo is wadving); v

disadvazisges of procoading commagl™). If the Accused
caa show tha he fully undesstands thae he will not bave access 1 clesuified information
and he vohasarfly continues t Axsert bis desive S0t self-represeotation, be should be
pumitted o procecd pro s¢
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In sunmary, standby counsel should be appoinied regardioss of the Accased’s
desires. They are needed 1o assist the Accused consistent wigh his desires, represent tee
Accused on raatters velated 10 classifiod information and be prepared to asseme Hall
Tepresextation should the accused forfelt his right to represent himsclf.

The Prosecution agrees with the Defeze assertion thet the nght of scl-
represcotation 15 fully recognized under Interaationa) Law. The Proseculion does
mudhhmlhmmuumm-ﬂnphmuvm
internations] troatics maadate this Cormmission 10 permit self-representation. They fagl
bmhﬂmﬂb”dhmtuwmuwmnuw
not § party, or dd oot ratify these documents.  Seg, Additional Protoool 1 to the Geneva
Coaventions; Amenican Convention on Human Rights, Convention for the Protection of
Human Rights and Fundamental Preedoms.

With respect to the Interaations! Covensmt om Cwil snd Polincs! Rughts (FOCPR),
the United States has signed and ratified ¢his treaty  However irs applicability and
binding effect on the United Statos is not a3 simple snd straightforwsrd as the Defense
opmes. A discussion on this 1ss0e is ynnecessary at present 13 the Prosecution
belicves that the right 10 self-representation shovld be provided 10 give what has beea
recognized s a fundamenta] right both domestically and intemationally.

In Prosecutor v Vofislav Saseli, the ICTY recognized that s counsel can be
asigned to astast an accused engaging 10 self-representation on & case by case basis m
the mtorests of justice  “Decision on Prosecution’s Motion $03 Order Appomting Counsel
o Assist Vopsixv Sesel”, Case No : [T-03-67-PT, 9 May 2003 parss 20-2]1. Noting that
the right to self-represcmation is a starting point and not absobute, the Tribonal assersed
nts fondasoenial interest in g fair tris) related to its own Jegitmacy in justifying the
appoinkpent of sandby conasel ki

The recognition of the appropsiateaess of 2 of defense counsel cu an
accused was emphanzed in & decisson of the Intcroationsl Criminal Trivanal for Rwanda
(CTR). Prosecutor v, Joan-Bosco Baravagwiza, ICTR-97-19-T, 2 November 2000 para
1) smhbmmmwhmmwmww
him in the courtroom™ and 35 a resule they initially remained passive and did not mount a
defense Id. st paza {7 These attormeys % withdraw from representation sad
therr reueet was denjod by the Trial Chamber. Id af parss 17-20. Viewmng the
accused’s actions 83 & forws of protest snd an steompt to obetruct the proceedings, covnsel
were deemed to be under ne obligation to follow the accused™s insructions t0 remain
passivc Id. al paras 21-24. In his concurring opinicn, Judge Gunawardam opued that
the counsel should more appropriately be classified as “standby counsel™ whose
obligutions were ot just 10 pratect the interests of the accused, but also the dus
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sdmmsiration of justice. Byravagwiza, and Saparaie Opwion of Judge
Gmudnttdyiunl\rﬁnhm«)dumm)

Section 4(C)3)(D) of MCO Ne. 1 roquirea 9 civilion atoragy represcotmg an
sccused o be; mauwsuuma)mu»mmmmm;
mm,aMof&U:MMcuﬁmanm bas not bees
subject to any sanction ar disciplinary achon . . {4) has been determined sligible Sor
mwmmﬂmwhmwmplyﬁlnﬂm
o instroctions for counsel niMaidmmnYmcmmwhhu
eﬁﬁ*bmhhuUnﬂmdwumuMm

WM.thhmMmhﬂhmdwﬂm
Kmxb)dmm.lammhwkudﬁmdmhm
mmmwmmmmhmw This
condlicts divectly with MOO No ) where i states tha sepresentation by a Civilisn
WMﬂlmmwmwawdeh
Secon 4(C)(2) Simalarly, cven a cleared Civslian Counsel is not guaransced the abdity

to be preseat sl closed Commussion proceedingy MCO No 1 Section KO)G)N); MCl
No 4, Section 3(F)-

memhuwwumm. As
mwuumomuuw-mmmbw
thlmmhhﬁliwh-.gmhym,nﬂm
abihty 10 aygue by analogy 10 fedensl, US rwibitry and intemational law (Gwuserpt
paget 7-9) m:wwwum‘ammw}ma
mmuﬁmnuwwmmmw)nau
mmwbnmmmmhm
mmmmmmhﬂnmmﬁmmwﬁmu
Md&m(mmﬁnubﬂm Protocol mnd procedures
cannot be disreganded wheo 7t comes to tational socurity. The time commitment for

3 .mmwﬂwummmmﬁmam
No. lm&mmhwbmnmﬁlwh
uemumolemdmmdebybemmammmuy.

thlmh&M!owWMd}@)mmul
uﬁhe«uﬂmmﬁsumﬂb'ﬁ]m&dﬁhanMu
of the bee of the highest cowrt of s Stats.” Abress such mecabership, the lawyer must be
mww.mlmmﬁyumwumm»
nmﬂwwwwmemmumwmmm
Jaw appli 10 cousts-martial. RCM S02(@)(3XB) For practical purposcs, the crvilian
mumnmmm-bsawnnwummmmm'
ummum.m.ssmuu&hmm The
mmnmmotuymhwmumammm
m-dm:dmmmmummmh-
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and justice.” rﬁwdhuvmumnmuuhipmw
&mmﬁmmﬁmﬂymmmnm
8. Asaghed Elles

& Chiaf Defease Counsel Momorzudum dated 26 April 2004
b Moussaom, Cricinal No., 01-435-A, Court Otder of Navesnber 14, 2003

ED Vo).
¢. Proposed colloquy.

Comgmeder, JAGC, USN
Prosecuator
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UNITED STATES OF AMERICA

v.

ALTHAMZA AHMAD SULAYMAN AL BAHLUL

h N s W s Nt Nt S
g

1. Timeliness of Motom.

This reply is being filed within the timetine esiablsshed by the Presiding Officer
2. Legal Avthority.

a. Unuied Siases v. Ray, 933 F.29 307 (3 Cir 1991)

b. McKaskls v. Wiggins, 465 US 168 (1984)

c. mm&mummuous—n

a MlhtuyofNovl'.i 2001, 66 Fed Rep 57,833 § c)2) (Nav. 16,

¢ Militsey Commission Order (MCO) No. 1

{ Arconav Fulminants, 499 U.S. 27 (1991)

¢ Rule for Comsts-Martiai (RCM) 502

b Sorawo v, Hosken, 9 MJ. 221 (CMLA. 1980)

1. Umitsd Ssates v. Jackson, 54 MLJ. 527 (2000)

) Uniied States v. Steele, 53 M3, 274

k. Untiad Stasesv Grismore, 546 F24 344 (10th Crr. 1976)
1. Unued States v Whitessl, 543 F 2d 1176 (6 Cir 1976)

m. United States v. Xelley, $39 F.24 1199 (9th Cir. 1976)
n Franery. Heebe, 482US 641 (1987)
0. Military Commission Instoctios (MCT) No. 8

3 Analvsia.
2. Standby Counsel.
As the government correctly notes, the practice of sppointng standby cogase]
assist the pro se defendaxt hes been tecognized by domestic mnd ivwervationsl courts.
Although useful in such cases, “the proper role of standby counse| 13 quite Hmited.™

Unated States v Ray, 933 F.2d 307, 312-13 (5t Cur. 1991), cittng McKaskie v Wiggmns,
465U.S. 163, 177-78 (1984).
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Setandby comnsel does tot represent the defendant, The defeadant
reprosenis fiimself, sod may or may not scck of heed he advice of the
stomey stnding by, As such, the rolé of standby counsel Is moce skin 1o
1t of sn observer, aa attovncy who afiends the Irial or othes proceeding
and who may oftcr advice, but who docs nat speak for the defendmdt o¢
bear responsibility Sor Lis defcuse.

United States v. Ray, 933 F 24 st 313 (emaphasis in origina]).

H the salitary commission determines (bal appointment of standby comnsel is appropriass,
the commisyion sust be cogmzent of the Limiced sothosity of standly counsel to speak
for the accused. The cormmssion must sko define the role of sxndiy couasel, consistent

with the desires of e sccused, so that all parties undesstand the responsibilities of
standdy counsel.

{1) Defiuing the Role of Standby Couneel

hmiﬁghdhuﬂmhmﬁﬁnﬁuhwﬁhhﬁudh
accused in defining the parameters of standby covascl’s role. The American Bar
mmmammwmmm
Ww“umw'mumdwwwmaqnn»
asast “only Whsa the sccused requests assistance.” Standerd 4-39, Obligatons &f
Hybrid ond Standby Cownsal (visiod Oct. §, 2004)
Chittn A0 0 1/ SEARA NGRS (AT .‘( e »

b IR 1 \

oL

1f a0 sccued desises N0 assistance, then (he Intsor, more passive rolo should be
sssemed by standby cosascl In ths pessive role, stuadby counsel sbould anly be
soquircd to “bring to the attention of the sccused mutirs benefisial to hit . . but should
0t actively pasticipase ki the condnre of o defease.” Stamderd 4-3.9(b). 1f on the other
hand the accused detnes assistance, standby counsel shoald be authoriscd 1o “sctively
asssf” the sccused, bt should ponciheless allow the accused 00 “make the fina] decisions
on all matiers, mclnding strategic and wctical matters relating to te conduct of the Cass ™
Standard 4-39(). I arder 10 svod contsion, the court shoukd “notify both the
defondant snd standby comsel of their respective roles ind dutiay.” Standard 6-3 7(b),
Stendby Cosmzel for Pro Se Defendont (visitod O S, 2004)

(2) Defining the Rele of the *Unwantad™ Stsndby Countel in the
Coutext of MiBitaty Commibazion Procesdings.

the accuged should first be consulted regurding his desiras, it is likely
1hat be wil cbject to the sppoTtment of sxndby counss]. 1f 0, sy sighificant yols
aocused’s right to self-represcatation. Standby
providing advice om routine procedusal snd evidentiary watiers, and basic cowrtroom
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In McKaskle v Wiggins, e Supreme Court addresyed (he yole of standby connsel
who is preseat af bl “over the defeadent’s objechon.™ 465 U.S. 168, 170 (1984).
Becsuse of the dmnger that moltiple defense voices will confiuse o defendant’s messagr,
the coust recognized that limits must be placed on “the extent of standby covnsel's
unsobcited pesticipation™

First, the pro s¢ defendant i entitled o preserve actual control
over the case he chooses to presend 9o the jury. This is the core of the
Faretta ngit, If standby coonsel’s partictpation over the defendent’s
obyechion effiectively sllows counsel 0 mke or substuutially interfore with
axty s\gorficant tactical decisions, or © control the questionmg of
witnesaes, ot t0 tpeak msmad of the defendant on sny matter of
muporiance, the Faretio right 13 eroded.

Second, participatian by standby counse] withaut the defendant’s
consent shatld not be allowed to deatroy the hury's peroeption that the
defendmot [a representing humself.

McKaskie v. Wiggms, 465U.S st 178 (cmpbasis m origial).

Unlike the ordinary crumunal trial where 1ssues of law are decided by 2 judge,
outside the presence of the jury, military commustions are compnsed of members who
serve as both pudge and pry. See Milttary Order of Nov. 13, 2001, 66 Fed Rog. 57,833 §
4(c)(2) (Now. 16, 2002)("1he militxry commission sie{s] as the triags of both fact and
law™) Thws, all procoedings before a mulitary commission will be in the presence of the
‘Sary.™ The ever-present mujitary commssion “Jary” is a major Emilation on the role
which cau be played by standby comnsel,

Standby counsel’s participation in the peesence of the fury s “more problemanc™
than pasticipstion outside the jury™s presence because “sxcessive involvement by counsel
wilk destroy the appeszance (hat the defendant i acting pro ss.” MeKaskie v Wiggws,
465 U.S. st 18!, In the presence of the jury, stendby counsel, cven over the actused’s
objection, may assist the accased “in overcomiag routme procedurs! o evidentiary
cbstatles to e completion of some specific task, such a3 introdecng evidence or
objecting to testimony, that the defendunt has clearly shown he wishes io complete . . .
[snd) % enxure the defendant’s complance with basic Tules of cowstroom prolocol and
procedure.” IJ. at 153. When standby comnse] venures beyond these basic procedurs]
functions, the accused's seif-represcntation rights are croded.

Q)MWMMMM-!M
Seasions Without the Accased’s

Without the consemt of the accused, represemation by standby counse] dunag
closad sessions, from whick the sccused has deen excluded, woald violate the socused’s
Tight (o sclf-reprtsentation. Closed sessions of commiszion prooeedings sro allowed for a

variety of ressons. MCO No. 1, para. 6 B.(3){proceodmgs may be closed to protect
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WWM«MWMWW&WM*
mthMmm ;

national socurity interesis) mmummmmu«mw.n
mmmmmmhmmuw“
Mmammummmwmm
stretegnc decisions regarding his defense, Such & role would violste pot cnly part two of
um&mwmmqwnb,wm covasel 1o malte O

tactical decisions, OF to conto! G guestioning

ionocence, and mMWthnw&!‘ Artona
v W,MU.S.”JIOO”[‘KMWG;MNOf
mﬂdebdmd»dmnloi&eﬁm»ﬂm;

seprescntation nghts. % sccumed over s obECUORS ST 8
Mmumm«mm-;mwmmmm

mmwmwwm-ﬁmmhum“
advisors.

b Clsics o8 Covasel

mmﬁmwmmmwmwwmm
accused’s right i self-represeotation In deference 1o this fact, the Prosecution agross
ht'numtmmmiﬂimhwbwmdfwﬁNn
o bring the Commission in accord With standacds cstablished for the United
smdumﬁcmunllswywm.'

mummﬁmdwnm»mmm

commission into oo with this standard. "The Prosecution”
mm.mMWdemu

hmmwMMmu allowed to appeat before » mifitary
commission the Prosccution relics in tasge past on RCM 502(3)3). The Prosecution
mmmwmmmmwumwuﬁumw
metmwmwm&nhhrmmm to a civilise lawwyor

—
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mqumm,umhcmwnm
allowing forsigs siomeys o appear. The Discussion saction immedistely
mmm(mmmmmnnmm-mn
hudmwwbmmwd'hewh-uuﬂmw
should also inquire . . . ~ (conphant added). The Dicussion section is not binding
suthority, bt it is waquestionably relevasd. ANhough the Prosecution docs sot
acknowicdge i, the fact is hat the vary RCM % chios 10 opposition to foselign covnael
spposing besore a mulitery conumssion ucioelly supporty the view that chaice of cowsel,
even mchuding chowe of foreign counsel, is  right that showld be respected.

Puther, the Court of Appeals for the Asmed Forces (hen the Court of Mibtary
addsessed tins very issue aver 20 years agn, and hedd tha “a member of 8 Jocal
Y 0 & fonelgss country mary be qualified o vepresont  milstary accesed st 3 ooust-
martial™ Sovicwo v Nosken, 9M § 221, 222 (CMA. 1990). The Coust west on o wrile
M“ﬁ}hbn&yﬂamnhmwmmnhb
deteripasion whether sach a lwyer is minimally qualified 10 a0l as civition counsel.”
conarsdiction of the Prosocotion's scgument the Cout stated *(w)e
mwnuwuuﬂmwmmqpswwn

mzwwmbunhcmunwm‘-lm
tasiuon,” 2

w.maummwummwm
forsign antomeys. Rather, the cages mreee kn tho context of dowesti clvilian snomeys
scoused of providing efieciive asianoe of counsel (Unired Stoter v Jackson, S4 M 1.
ST7 (2000, Usweed Staes v Steske, 53 MUY 274 (2000%), or people requesing w be
reprosented by luy persons (Usuisd Sxates v. Grismovs, 336 F 2d 844, 847 (10h Cie
1976):. Untad States v, Whiterel, 343 ¥.34 1176, 1177-81 (61 Cir. 1976, Unutesd Suttez v
Kellgy, 539 F.24 1199, 1201-33 (St Cir. 1976). Winke onc of Yhe casea tho Prosccution
cted docs have relovance, that case stands for the proposion that roles greciuding
othorwise mmmmmuh-mmwum»
Jegiomate objectives Frasuer v. Besde, 482 U.S. $4), 645 (198T){eevor 10 prohuibit
ampEncy veciding 1 one stale from prachcing in fodorul court m saother siats whea
amoney qoshified to prastice 1ew in stats courts of bods states). Frazer, Gescfove,
appedra to sopport M sl Bahlul's reqaest more than it does the Progecution”s opposingn

olficia) ascocietnd with the mibtary commiseions ke s personal inkerest.
wm;mw&muawnnmwmm

-
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operating mder contract, it is not cloer that such & leagthy process is incvitsble. Finally,
even 8 slow clearance procednee does not justify continuing to bar foreign attoreys.

Almost every aspect of the painsfully slow military commission process has moved to daw
accordipg o the Government's timotable. Given hat, the Prosecation’s relianco on MCO

No, 1’5 prowision against unressonable delsy is scant support for dewying Mr. s) Bablul's
right 10 sepresentation by counsel of his choice.

The militayy comsisson iy cestainly frec 1o restrve the right 1o decide whathera
particular civilian counse! is qualified. Recognizing that thore are Jiffercaces in laws and
prooedures between military conmmssions and the laws of Yemen, however, hardly
sopports the Prosocution’s conclnsion tat sliowing & Yemen] attorucy © appear bofore
the commussion “mey ahmost be skin 10 permuttiag 8 ly pesson ar noo-liceared attomey
o represent the Accosed.™ Bemg qualified 1o conduct cases before fhe courts of a
defendnnt’s country was sufficicnt (0 pormita conase! 10 represant persons at
Nuremberg’, snd hitle move than thet is required by RCM 502 (d)(3)(B)- There is po
Teeson %0 sccopt the view thet all Yemend atsormeys ave by definition incompetent to
provide representation before & military commissicn. Mr sl Balilol's right to find »
quahficd Yemem attorney to represent hum should be recogoized

¢. The Miltitary Commission Mast Role on Mr. al Bahlul’s Requests

Section 4(A)(5Xd) of MCO No. | and paragraph 4(A) of MCl No. § suthiorize the
Appointng Authority 1o decide tuteriocutory questions certified by the Presiding Offices.
Both provisions stale that a question “the disposition of winch would affect s termsstion
of proceodings with respect t @ charge”™ is 2 mandstory queston that “shell” be certified
10 the Appointing Avthority Both provizions elso aliow that the Presiding Offices “raay”
cernfy other imeriocutory questions that the Presidmg Officer doems appropriace.

With respect to the Istter class of questions, the Appointing Authority ks
detcrmuned that a Presding Officer can exorcuse his discretionary suthoesty to certify
interjocutory matters oaly after the full military oommission hias ruled on the question
Memoranda from Appointing Authority to Presiding Officer on Inserlocutory Questions
1-5 of 5 Ociober 2004. This is based on the mititary conotission’s role as the adjudicasor
of ait questions of fact aad law Jd Consecuently, if the disposttion of an issue cannot
affiect & termainatiap of proccedings With respect to 8 charge, the maticr is sat

propetly
rajsed as s discresituary interiocutory question antil after it bas boen addressed by the full
commussinn Jd

Of the two classes of interiocutory Datiors, axy questions involving Mr. sl
Beliul's represontation reguests would e duscretiosary. M. al Batiul chalicnges the
Jegalily of mihtary commizsion procedures that are inconsisieat with domestic and
[ law. Regardiess of how these challsages are decided, there is 00 way thag
the outcoms might affect a termunation of the prococdings agaenst hun. Whoever

! Rullo 7(s). Rulcs of Procedure Adupead by Matstary Tribunsl  ia the Txial of the Madionl Crag; Rule %a),
Umiorm Bule of Procedure, Miitary Tribantls, Nurtmbarg, Revised t § Jeauary 1948
(wp Swwor yslo eda/iawweavalonfanshont hanfrules)
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Sinoe the lsgues txived by Mr. o) Bahlul’s represcwtation reqoests fill squarely
within ummm-mummwumdm.m
interfocutory cettification procedure is available until after the coxmmismon hat
&uscharged s duty? Contrary to the Presiding Officer’s spparent inteat to pass theso

issues dwrectly 10 the Appoiating Authority, theseSore, the military commission must
decide the legality of the chalienged rules first.

4 Tiwely Rescintion of M. ol Bahinl’s Requests is Critical

Despite concerns recently expsessed by the Choef Defense Coumsel, Mr. al Bahlul
contmucs 1o be denied the oppostanity 0 poticipate in e on-gomy process addressiag
logal oatters affectiog the mileary commissions. mi\nc&f&m
Counsel 10 Appomnting Anthority, "Preservation of Right to PuBl and Faxr Trial by
Military Commissions 1n the cass of Als Hanza Abeed Sulaymesa o) Batilal,” of 23
September 2004. The issues fist have been and soon will be addressed sre critcal to fhe
development of the wilitary commission process, and the decinoas will substantrvely
xapact M. al Bahbal’s rights in that process. I Appazanily, the louget resolution of
Mr. al Bahlnl’s represcniation issues are delayed the longer he will be shal ot of the
dreclopment prooess. Consequently, the military commmssion should cxpeditously
muhplqn-ulmpaedhynt a} Baklul’s seprestntation raquests

4 AachodFiles

8. Memorands fros Appointing Authorily 1o Presiding Officer, Intsriocutory
Questions 1-3, of $ October 2004.

b. Memorandua from Chief Defense Counsel Axhority,
mdeMdMWummnhmdM
Hunxa Ahmad Sulsyman 31 Bahlul,” of 23 September 2004

H n

Philip Sundel Muwk A. Bndges

LCDR, IAGC, USN MAJ, JA

Dessied Defenye Counsel Assistant Detuiled Definse Comnsel

* Counscl ncinowledge: St thers tay be practicat difficalties sovolvad with the ety commision

m.mmwbwb-dm. Such &fficoltes wosld 8ot change the Datase of
mmmm g cannot gstify mawioosiory anytiBontion © violabon of

be ewdencs of & struckytl defoct @ (e pyocem. Ser drsond
v Pubmnante, 493 U8 279, 305-310 (1991 Xperocpation o tia) judgs who was nol supestial affactsd
mure cours of trisl)
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) MEMORANDUM OF LAW:
UNITED STATES OF AMERICA )
)}  RIGHT TO SELF-
v. } REPRESENTATION;
} RIGHT TO CHOICE OF
) COUNSEL
ALl HAMZA AHMAD SULAYMAN AL BAHLUL )
)} _ 22 Oclober 2004

I Tanelmess-

This pleading is being filed within the Yimcine estabhshed by the Presuding
2 Relief Songht

Mr al Bahiul wishes o represent himeelf 1fbe is denied that righa, Mr. sl Bahlol
desires to be represenied by a Yemeni attomey of his own choosing. M. al Bahlul docs
not wish 10 be represenied by detailed defonse counsel.
3. Fxcls

a During coonsel’s ina) mectngs with Mr. 5] Bahlul in Apn) 2004, he stated
hhdﬂwmdmﬂe“dhsewndbwm

b Imstead, he stated thal he intended to represent himself before the commission

¢. Consigtent with Mr 2l Bahiul's wishes, 00 20 April 2004 detsiled defense
counse] requested that the Chief Defense Counsel approve a request to withdraw as
denailed defense counsel

4. The Ctief Defonse Counsel denied the request 1o withdraw on 26 Apeil 2004

¢, Specifically, the Chief Defcnise Counsel found that MCO No. 1 and MCI No. 4
required detmled defense counsel to represest the sccuged despite the accused’s wishes

f The most relevant provision cited by the Chief Defense Counsel states that

detaited defense counsel “shall 50 serve notwithstanding auy miention expressed by the
Accused to represont himsell” MCINo 4, pars 3D(2).

g Sexalso MCONo. 1, pars. 4C(4)X(“The Accused must he represented at afl
relevant tapes by Detailed Defense Counsel.™)
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h. Afier cur request to withdraw was denied by the Clicf Definse Counsel,
detailed defense comnse! submitted & request to the Secretary of Delficnse, General
Coansel of the Department of Defense, and Appoiating Authority o modify or
supplement the roles for commissions 1o allow for withdezwal of detailed defense counsel
and recognize the right of seif-representation. See stiached momorsadum, dated 13 May
2004, emitled “Reguex for Modification of Military Commission Rules 10 Recogaize the
Righ of Self-Roprescnision, Uniied Swates v ol Bahiul™).

3. The Secyelary of Defense, General Connsel, and the Appomting Asthority bave
a0t responded 1o this request.

j Before the military commission og 26 Augrut 2004, Mr. al Bahtul stated that he
wishod to represent himself. Transcript of26 August 2004 Commission Hearing
(Transcaipe) a2 6, 7, 11, 15, 16, 18.

k. My. sl Bahtu! went on o strte that if be 13 prohibited from himself

representing
hdewubbemmbanmwimwdem Transcropt at 10,
1&-19.

1 Fmally, Mz. sl Bakitol made clesr that he did not wish %0 be represemied by

detmlcd defense counsel, snd thet he did not acoept e seevices of detmiod defonse
coansel. Transcriptat 11, 16, 12,19,

4. law.
A. An Accused has a Fundsmental Right 1o Ropresent Himself Before 8 My
Commission.

Bmding treaty lsw, procedural roles for micraationg] tndunals for the
prosecudon of War crimes, and Uniled States dorocstic law all cstablish an accused’s
fundamental right lo represent himself, and the concurreat nght to refuse the services of

defense counsel, Tlis recognized right of self-representation “sssures the

accused of the right to perticipats in his or ber defonse, including dnoctng the deferwe,
regeciing appoinied coonsel, and conducting his or bver 0vn defense wnder cartyin
Circumstances " M. Cherif Bassiowni, Human Rights in the Context of Crominal Justice
Identyfying International Procedwral Prowctions and Equivalent Protsctions tn Natwonal
Constrtutions, 3 Duke J. Comp & Int"l L. 235, 283 (Spring 1993). Not smee the Star
Chamber of 16th and 1 7th century Eagland, bas defense counsel been forced upon an
unwilling accused Faretio v Calyfornsa, 422 U S. 8086, 821 (1975)

The Intsrnational Covenant on Civil and Polatical Rights (JCCFR), the Amerean
Convention on Hoanan Rights (AMCHR), and the Convestion for the Prolection of
HMMMMMFW an scevsed's right to

(CPHRFF) all recognize
ropresent binself in criminal proceedings ' IOCPR, Article 14(3)(d), AMCHR, Artxle

! The Usstad Stutes hes ratified the IOCPR (Wir#worw unhche cvpdBteport pdf)  The AMCER wd
CPHRFF are cated a8 evidoncs of costomary istemationsl law.
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8{2)(d), CPHRFF, Article 6(3)(c); Bassiouns a1 283, Representative of these three
treshics 18 the ICCPR’s mandate thet “in the devsrmipation of any criminal chargs against
hum, everyone shall be entitied . to defend himacl m person of Srongh legal assistance

of his own choosing.” JOCPR, Article 14(3Xd). The plun Jaaguage of this prowision
estblishes an accused’s nght 1o represent himself.

The nght of self-representation 15 cnforced by the both of the current intemations) '
tribanals eutab¥shed % prosecute violtions of the taw of war. The Intcrmational

Criminal Trouna! for the Former Yugoslavi (ICTY) aad fhe Internatsosal Criminal

Tetbunal for Rwanda (ICTR) both aBow for self-repraseatation before the Uibunal

stanae of the ICTY, Asticle 21(4)(d); Statue of the ICTR, Article 20(4)(d)-

It is worth noting that the World War 11 internstional mility tribusal slso
recognized the right of self-sepresentation The rules of procedure goveraing the
Noremberg milstary tribuosls provided that “s defendant shall have the night to conduct
his own defense.™® Similarly, the wibuast for the Far Esst recognized sn accased’s nght
t forgo represcamation by connse] excopt where the Tribume] belioved that appowsment
of counsa] wes “nccessary 1o provide for @ fair wial

The unemationally recognized right of seif-represeniation in czimma)
18 consissent with Unned Staics domessic rw. The Shoth Amendment of the Uniied
States Constilution, a3 well as Engtish and Colonial jarispmdence, support the nght of
self-represeatation. In Farelia v Calforma, the Supresne Court found thet “forting &
lawyes upoa an unwilling defendamn is contrary  his basic right to defend himself (f be
buly wants to do 36.” 422 U.S. a1 807. In surveying the Jong history of English criminal

i the Supreme Coart concleded that only one tribunal “adopted & practice of

coumse! upon & unwilling defendan in 3 criminal procesding™ — the Star
Chamber. 1d at 22! The Stay Chuaber which was of “mized executive and judicial
charsctor” snd “specialzed m trying ‘political’ offenses . . hus for centuries symbolined
disregerd of basic individual rights.” &

Soon afier the discstablishenent of the Stay Chamber the right of seif-
represcotahon was again faymally recogaized in English lsw:

The 1695 [Treason Act]. . provided for court appointment of counsel,
but omly If tee aceused g0 desrad Thus, as tww nghis developed, the
sccused retamed his established right “to maks what statements he ¥iked.*
The right %0 connse] was viewed as a choice between
representabion by coungel and the waditional practice of self-
sepreseataizon.

.. At po pomt v this process of pedorm in England was
comsel ever forcod upon the defendent. The common-lawrule .  bas

? Rule 2(4), Nuremberg Tral Procoséings Vol | Rules of Procedure (Nurpberg Procssdings); Rule

magmwwm-,mmmuninduwg. w’é-;&
o) Unstoers Rxles of Procedure, Mitury Tribunals, Narsmberg, Revacd 10 § Joruary 1948 (Uafoon
Raurdes) (bttp ffovorw yala eduiswwab/svalon

odfime handrole)
3 Amcie 9(c), Chartar 0 the Internatonal Milstary Trfounal Ior the Far Exst (Far East Trbumsd)
Qutprsiererw yole stuAswwchisvalon/imtinch him)
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cvidemtly always been that ‘oo pesao charged with 2 crimimal offence can
have contse] foreed upon him agalnst his will'

Faretta, 422 U.S. 3t 12526 (foototes and indermal citstions omisted)

This common lxw spproach sontizued m Colomal Americs, where “the insistence

upon § Jight of selfirepresentation was, if aything, more fervent than in Engleod.™ K st
£26.

This is not to say tiat the Colonies were siow 10 recognize the value of
counsel in cnminal cases. . . At the Same tunse, however, fhe basic right
of sclf-reproscalation Was never questioned. We have found o instance
whery 8 colonial court required s defendant in o craminad case to accept as
s jve an unwanted lswyer Indeed, oves where counsel was
wmmmmm»u»&m

Id =t 827-2% (fookuote omined).

Further, thers can be np Jegitimecy to » view Bwt counsel cam be forced opoa an
unwilling defendmnt for the dcfendent’s own $008°

1t1s undenusble that 11 most craninal prosecutons defendanis covld betver
defend with comsols goidance than by their own unakilied cfforts. Bat
where the defendant will not vohuasily actapt represeniaticn by comnsel,
the potential sdvintage of s lawyer's trainmg and cxperience can be
sealized, i€ st all, only imperfectly. To force & lswyer on & defendsnt can
oaly lesd him 1o believe that the Law contrives agamet bim. . . The right
to defend is persomsl . . . It iy the defondant, thercfore, who must be Gree
personslly oo decade whegber in his particulay cass counsel i 0 hus
sdvaamge Andakhough be mey conduct his owa defense vltimatly
it gwn detrapent, his choice must be homored ont of ‘G respect for e
individual which is the lifebiood of the law ’

Faretia, 42U S. .im (internal ciatson omitted)

Finally, rules of profestiomal responsibility governing attoraeys’ conduct also
secopnze sn ndividual’s Hght 10 sclf-represcotation. 1n discassing the formation of a
chent-anamey relaticaship, coe commentary observes “The clicnt-lawyer relationsiup
ordinanly is 1 consenswal 0ne- A clieant ordmarily should wot be forced © put important
hplmmmnuh-dldm&tcwmhplm'
3dof the Law Goverrng Lawyers, Amexican Law Instindte (2000), §14. Similarly,
§1.15(a)(3) of the American Bar Associstion’s Model Rules of Profcancps)
Responsibilzty, which cxists in each of the Sexvice's rule of professional responsitalaty,
“recopnizes the Jong-cs1blished principle that a clicns has & nesrly sbeokute cvgiu to

discharge 2 swyor.” The Law of Lowyermg. Hazerd & FHodes, Aspen Lew & Eunnoss
2003 G3d ed ), 20-9.
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self-roprestatation. The ContrsTy
wmm&wﬁndhupwdmlmamiﬂhumudm
miu:n;- o Mhimy e

B. »mm.wm»mamwmm
Before s Militwry

gm.mm»mammamwmbdndhm

mmlmnw»pmm of the; Taw of war. The
tnbernanonal Crosmal Tribusal for

Crirninal Tribuzal for Rwanda (ICTR) both sDow for

Teproonation
own choosing before the tribnpsl. Sormite of the ICTY, Article 21(4)(d); Ssatate of the
ICTR, Articic 20(4)Xd).

m.mwmmmmmmcn
mbhmwoﬂ&mmﬂmdtﬁw
mwmmmmnmww %

memwmmehmdm
4ud mh“dhppwdo!mwwdnnyduwuml

riﬂlotslIWhahmlwm
The Sixth Amendenent of the Unvted

conceded, & defendant should be affordcd a fair opportnity
(1932). While tiyis right is vot sbsolwic,
“essentisl ain ... sa effective

FuaTame advocats for each criminal defcndant.”
Whearv Unsied Stais, 436 U.S. L3, 159 (1988).

mmm«ww»umww«&mm
is widely rovograzed in intemations! sod domestic aw as being s estentisl part of the

‘wxmu-uc—.&xo.wu-su:.-h

'mx@nﬁummz«xmmm;uﬁ
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nght to present & defense. The decision as to who qualifies as an cffective advocate for 8

forcign natioval charged with war crimes before a military commission is su indivadual

mmmummm Rules governmg militssy commisnons that
limit an accused®s choice af counsel besed salely on the comnsel's natiouality

impermisnibly infriwge on the right o present a defiense, and tres srv mconsistent with
the law.

C. The Military Commission Must Respect sn Accnsed’s Right to Sell-
Representation and Choice of Counsel-

Trestics, signed by the Executive and ratified by the Senste, mre binding law
U.S. Constitution, Article VI, Clumse 2 (“Treahies made, o which shall be made, under
the suthority of the Unized Statos, shall be the Supresae Law of the Land™). The ICCFR
has bee signed and ratified by the United States  Forthesmore, the Presidant bas ordered
execytive departments snd sgencics w0 “Sully respect and implement its obligations yader
mmmmmmumwummm.m lnckading
the ICCPR” mouals.m.mmmrmwmm The
Exocutive Order provides that “all executive depertments and ageacies . . - incladmg
boards snd commissions . .  shall pexform

dmwnbmdw
those obligatwons fally.* MWIS 107, Section 2{s)

The commission is also bound by costomary international law, Customary
imternatsonal lw is doveloped by the practice of states and “crystallzzes when there is
‘evidence of a general practice accepted as lrw ™ Yoram Dmstein, THE CONDUCT OF
HOSTILITIES UNDER THE LAW OF INTERRATIONAL ARMED CONFLICT 5 (Cansbridge
University Preas 2004) The United States considers itself bound by cestomary
intemnationsl taw in its Jaw of war obligations. Department of Defense
Directive (DODD) Nunber $100.77, DaD Law of War Program, Dec. 9, 1998, para 3.1
("The law of war encompassea all international law for the conduct of hoshhties
on the United Suges or its individual citlzens, including treatics sad intcnations]
agrocments to which the Unitd Statcs is s party, and spphcasbie customary internstional
1sw.™); DODD Number 2310.1, DoD Program for Esemy Prisooors of War (EPOW) and
Other Dotsinaes, Ang 18, 1994, para. 3.1 (“The U.S. Militwry Services shal] comply with

the priociples, spirit, and intent of the mteraationa! law of war, both customsry aad
codified, ¢ include the Geneva Conventiogs. ™), Ficld Manual 27-10, The Lyw of Land

Wasfare, Joly 1956, Chupter 1, Section L, para 4 (the baw of war is derived from both
treaties and customary lew).

Pinally, Asticls 21, Uniform Code of Military Justice, which the Pregident citos as
Mhhﬂﬁhymmmhn“jwhdﬁﬁmfwnﬂmy
comnissions derives from the law of war. 0 U.S.C. Section 82) (uisdiction for
mibtary commissions deaves from offenscs that “by the law of wae may be tried by

military commission™); sce slso Manual for Courts-Marmal, Past I, pera. 1 (bmemmational
!:w.whichh:hdehhwdw.hnmd‘mm ion). Justasthe

Jurisdiction of mulitary commmissions are boundod by the law of war, 50 e procedures
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followed by military commissions :oust comply with the law of war, whethes it be
codified or cagtomary

The ICCPR, AMCHR, CPHRFF, ICTY and ICTR ules, and Unsted States
domestc Isw establish that sclf-reproscatation sud coumsed of ane’s choonng sre
recognzzed ss rights that xxust bs sforded as past of onc’s abibiy io prosent a defomse.
Additlons) Prosocol 1  the Goneva Canventions provides that 2 court trying sn accused
for w of waz violations “shall afford the accused before and during bns trial it
Decessary rights and mesns of defence. Geoeva Cooventions (1549), Addiboos!
Prolocal 1, Article 75, para. 4(a). The United States considers Artick 75 of Additional
Protocol | 1 be applicable castomayy imersationst lew. Willisn H. Talt, IV, The Low of
Armad Confirct Afsar Y/11: Some Solient Featurss, 28 Yale 3 Int'} L, 319, 322 (Summer

2003)("Tthe United States] regard(s] the provisions of Article 75 a3 an articalation of
safepoards to which afi persons m the hands of an enomy are ealitizd ™)

The military commaission is bound by trestics, imtomational Sgrocments, aod
customury intemetional isw, all of which recognize sn accused's right to self-
representation and choice of counsel. Axy provisions in the President’s Miltary Order,

or the Milsry Comumitsion Orders and Enstroctions, that conflict with those rights are
unlawlol

5. Attached Filee

» Meworsdum, dated 11 May 2004, "Raquest for Modification of Military
Comumission Rules 10 Recognize the Right of Self-Represeesstion, Usdied States v o
Bahlad™

§. O srgumest.
Counsel take no position on whether ornd argument » roquirsd,

7. Legal sudhority

Idensifiing Insernotional

& M. Claorif Bassiouni, Human Righty i the Consext of Crovanal once
Procedwal Prosections and Equrevalent Protections ia National
Constiursons, 3 Duke I. Comp. & 1at't L. 235, 283 (Spring 1993)

Jim)
f. Statuse of the Internstional Criminal Trbamal for the Former Yogoslavis
(uttp/forww) umn edehomeanrte/instrecinmstist hto)
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g Statute of the Imernational Criminal Teibonal for Rwands
(http //www] umn edwbumantis/matrec/sinatis) btm)

h Nuremberg Trul Proceedings Rules of Procedwe
Wymwmwwmumes)
i mammwmuyrnwl)nummuw
odo/lewwedinvalon/imt/ins. bomimles):

J- Unifoem Rules of Procedare, Military Tribunals, Nuremberg

(p./forwrw yalo.odw/lavewrch/svalon/icat/me hamprales)
X. Restaiemens 3d of she Low Governang Lowyers, Ansctican Law tnatitat (20000
L The Low of Lawyering, Razaad & Hodes, Azpen Law & Business 2003 (3d od.)
m. Powelly Alabama, 287U S, 43,53 (1932)
n Wheot v. Unted Stames, 486 U S. 153, 159 (1988)
o. U.S Comstitation

p. Exccutive Order 13,107, 61 Fed.Reg. 65,951 (199%)

of Deferse Direciive Number 5100.77
m/mmwm
8. Departmest of Defente Directive Number 2310.1
(utpe/Avwrw o ml/whs/directives!)
1. Faold Manual 27-10, The Law of Land Warfaoe, July 1956
(http fererer uspa army.mil))
B, Article 21, UCMJ, 10U 8.C. Sectian 321
v Magual for Courty-Martial
w Gencva Conventions (1949, Additional Prowcol I
{btap-//ererw ) um cdn/tumazatyinstyec/sinatls]
x Willisw K. Taft, IV, The Law of Srmed Conflics Afier W11- Some Sellent
Fearwres, 28 Yak ). lnt'] L, 319, 322 (Summier 2003) (attp//wwrw iklrescarch.ocg/ithl/)

»N F9)
Philip Sundel Mk A
LCDR, JAGC, USN MAJ, JA.USA
Detallod Defense Counsel Assisant Detailed Defenss Coonse]
s PO 102 (o
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UNITED STATES OF AMERICA

V.

ALl HAMZA AHMAD SULAYMAN AL BAHLUL

| B mymaummommum.mum
counse! provide the following responses to the guestions prescuted.

2. Lenters correspond to that procoeding cach question posed in the 18 October message:

a A condid consideration of the evadence and o sotemeni by counsel concerning
Mﬂqhhmcbndnmwmqmmdwmh
necessory, Part of the onywer to ths i53ve will be an exphicit statemem that a closed
2¢s310n Or presentalion of profected teformation i, is not, ov way be regqured

It is cur undesstandmg that dvimled defense counsel have not yet rocerved all of the
svidence in this case. Additionally, we have not intesviewed gy potentisl witaseses,
have Dot began o pretriat isvesiigation, sad do nol know what cvidemce the Prosecution
tadcnds 10 present st Gial. Purther, defense coumsel have o way of predicating what tnal
evidence will ultimalely be considered “protected,” snd what if say “prosected
information™ will be limited io closed sessions  Comsequently, of this stage ot is
mpuossible for covasel 10 know whether anry closed scesions will be requred.

& The procediral problem involved in hawng the Commssion deisrmine the ispus of
Ssif-reprasentatron

when rhe Commission kas #ot bean subject 10 voir dire on bekalf of
Mr Al Balhel (That is, for the Comomssion io decids o question of fecs or lav, the

Commuszion has 0 be sstablished. Assume that for the Cowmmission o be estadhshed o
should be sdifect 10 vorr dive and o decssion on challanges. Who will represent Mr Al

Bohlul in this process when the guesaow presewisd o the Commission (s who 18
represewing him?)

A regularty constinsted court providing fondamental due process 18 structired 0 23 10
give it competence o address preliminary ions such as mn accused’s nght to self-
represcatation or reprosentation by counsel of s own choice. Mr. s) Bahlul's militasy
oommassion mwst address hus right 1o represent hirsself or be repreventad by counsel of
his choosing before it can proceed with suy other mamners, including voir dire and
challcages. Whether military commissions have been structured in 8 way to aliow Mr al

Bahiul's to do 30 is 2 matter that may not be snawered until long after the cormmissaon
proceadings bave besa compleied.
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Al Bakiul? Addtronally, asswming that sembers originolly apponied
W:medmndhdlmoﬂ!ulaﬂm ore
thase mambers raquired to be available for vow dire m US v. al. Bohi?

mwmwumwwmm

4 Is salf-reprossnionon required s order lo provide Mr Al Bakul a Al and far trial,
and the mummmw»wm
mmwmmojmmr

commissions be foll and fay. Funber discussion of this
mmm«mmwmmmauzwnﬂnm
2004, and the Reply bmef fed on § October 2004

' mmwmwmwuw»mdnmafdf-
represemation i the Cowsmission, given M Al Baklul’s expresyed desire that ke does
ot wish detaeled counsel to represent kim?

wwm«ummmmmmmwnm
actions ey may tako oo My. al Bahiul’s behalf. Whik covnse) sre detalled 10 represent
Mr.dBaMuLwhvsmmmdwmnhisMw Mr. ol Babiul
hmmwﬂwumwnmmmdmmukcmmu
Tis behalf. mmwmapwwm.mmmu
hmmmmmmdw-mmw.dmraw

M&emﬁmmuembbewmumudmmnmwh
mﬂiﬂymmmwmnymmmswmdum

rmm.mm.nwssmwu-ammmw
maseer himaelf. M. 2} Behiul bms o access to logad or research matcriul. Further, the
mjuiydmmmndanwMWMmm
Mmmnunqd&wwumw
ummm&.mnmwocmmm
Finally, Mr s Bahiul has aot been kopt apprised of anry discussions or developments that
nsve occurved since the 26 August 2004 hesring, and of concorn voiced both
wdmummmummmmuw.dnmmm
ufakty Gozen out of milks

comenission matiers have resuled only in assurances by
:Ammmwwmﬁzishm&uewﬂdcmwmm
seoston.
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S} detotled defanse comnsel are permitted or required 1o reprevemt the defendant on the
Inwited issue of whether self-representation shall be oliowed, and datailed defense
cosmsel belreve that se s not 1 the defendont’s best fmiarests, cam OF
showld detalled defanse cosnsel argue in favor of self-represeniation?

M. al Bahlu) has x fundamenta) right to represens himseld if he 8o chooses. As the
Unsted States Sapreme Court racognized 1 Farezra v Calyormea, the question s not
whether otheys think that self-repreacntation is the right chosce, cnly whether un accused
whishes to excrcise that right

g. lf desnied defenss counsel are permtnd or requzred to represent the defendio on the
{mmisad soxun of whether ahall be diowed, and detolled defense
coonse] belseve that self-represeniancn wosld deprive the defendomt of a full and forr
orsal, can or shoxld desctled defense coumml argue m favor of 4

The nght of sel¥-representation and the right o fundamental dwe process ia a fuil od fir
proceodmg are not inserchangeable, and they cannot be mutnally exclusive. If Mr. sl
Bahlal's choice 1o exezcise his right 10 represent himpel'means Sat he wil) be deaiod s
faxr procecding then the military commission process must be changed. Mr 3] Babial
cannot be denied onc Amdaments] right becauss the stroctare of military commissions
would then result w the demal of snother fmdamontal right.

R Assweang that M. Al Bakind 15 cllowed to represent hamsel, what procedires might
hwdf&vuacwmﬁmvhdhwumhddudawm
svidence iy presented 1o the Cowmission that the Cossmission snght connder? Tha

answer 1o tns issue will nat be lonited 10 anly an assertron there shauld ba no clased
resssons

Fundamental due process as well s domestic and internstional notions of fairness require
that Mr. al Bahinl be present and allowed to represent himself daring sll procesdings,
particulasly those involving fhe prescatation of evidencs. Mr. sf Bahiei chooses t
cxexcise kns right to represent hrmsclf, thus no ane is svaiable t0 oct on tns behali m

either open or closed segsions. 'Whille sessions from which the media and gencral pubhic
ars exchaded are permissible, theve can be m0 se3sions frora which Mer. al Bahhil 1
exchuded.

L Asooning that My Al Bahhil 15 allowed 10 represtnt hanzelf, how wosld stand-by
counsel be gppounted andd how they would commoncese wirk My Al Bohhl?

While there is prescaly 90 mechanisen in place for the appointwent of wsadby vounset,
presumably the Appoiating Authorlty, the General Covascl of the Department of
Defense, or the Sccretary of Defease would creale a mechsnum if the miliery
commission dyectod such mn Siandby connsel could commmicyie mith

M. ol Bahiu] via the same jatesprolers and duning similar faco-t0-face meetmgs as have
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3 Aymﬁd&AquMbnp!mewmﬂh usues of
occess 1o evidence be handied?

Mr 5l Bahiul must be sliowed access 1o evidence. It would presurably be the
ummwwmmwmmmmuhammmm
mmhwidmiuwwm“m with his sbility lo represtat

k Asvavung that Mr Al Bahiul u allowed to represent kmsal, is thave axy requirement
Mﬂunmnnﬂdﬁc*ﬁmum‘b&mm—bacw

wmm-mummhmlw’

1 Mr ) Bahlul is cabtied ¥ Mve the procecdings and soy
Arsbic. Ju order o provide him a fuir trial, Mr al
msmmumuwmmmmwmmwmw

1. Asswmmg that Mv. 4] Bahind 15 aflowed 10 represent kel s there any requirewent
that the acensed be allowed access to that or thoss sesnions that he would

mjormation
MMMsbmhmmeW&mwmh
curren stcse of Commission Low?

hadnumvﬁenﬁﬁpmﬂmmmwumw.d
‘Bshial mus! be allowed aceets 10 any nformation mecassary to sllow kmm to represent

bimsetf. He muxt also be sllowed 1o be present duing say miltary commission
proceeding.

m Assuaning that 2r Al Bahlul 55 allowed 10 represent lamself, whar are the
czf.'panlbkmqaddduyqfrhwmncumdlrmaddl

statsmenis made by My Almwhknmumammm.dm
= wot a 'witness?

Simce M. a) Bahiul will not be testifying onder oath while cepresenting kimecll, notuag
hay:whﬂodch:nabuﬁbcam:wﬁmwm

a Asnaning that M Al Bahiul 13 ellowed to represent hmself, the methods by which
&AIWMM&»M”MMW“WWW
clarrent statxs and sscunty pracautions wken wich desginees?

The methods by whick Mr 2) Bahlul wall be allowed 63 caunirol fus notes and other
Wm“uwwmmmwhm.m
8 10 nat interfere with his abilny 1o represent hisuself.

o Any other problemas or tyues whach might arus from allowmg Mr. Al Bahl 1o
represent homself.
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Mmmmmnwnmwuw“m
recopnizing M. al Bahkil's right 10 cepresen himsclf.

W o .
i Do USN MAL JA, USA
LCDR, JAGC,
PO 102 (al Bahiul)
s
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DEPARTMENT OF DEFENSE

WASHINGTON, DC 20301-1640

APPORNTING AUTHORITY FOR
MLITARY COMMISRIONS JN 14 B
MEBMORANDUM FOR CHIEF DEFENSE COUNSEL FOR MILITARY

COMMISSIONS

SUBJECT: Request of Detaried Defense Counsel %0 Modify Militasy
Commissioa Ruoles 10 Recognize Right of Sclf-Represcasation

Mr. Ali Hamza Abmad Suliman a1 Bahinl's request for self-
is donied. Mililary Comnission Ordex (MCO) No. |, puragraph
4(C)(4) sigtes, “The sccused shall be repsesented at all relevant cimes by

Detailed Dofense Counsel.™ After consideration of the sttached msterials, 1 &0
not support the request to change MCO No. |

Self-represcatation at s commission is impracticable. An unrepreseated
sccused will be unable to investigate his case adeqeately becsuse of nutional
securily concerns. An sccused confised at Guantanamo, Cubs, who is )
vafamiliar with applicabic substaotive lyw, rales of evidence snd procedure
will not be able 10 presest an adequute defense. Aa 8cCused may oot be
sufficiently flucnt ix English t undecstand tho nusaces of the law. Trasslstion
requizcments will be expopostislly msgnified. MCO No. 1, paragraph 6(B)(3)
permity the exclusion of the accused from o bowring bocamse classified or other
protected information may be presenicd. Self-represeatation under these

vnique commission circumastsaces would be ineffective roproscntation, aad

reuh in an unfair procecding.
3&. 5 W
Appointing Avibority
for Militsry Commissions
Attachments:

Memarandum DepSecDef, December 10, 2004 (1 page)
Defense Answers to PO Questions, October 25, 2004 (S pagos)
Email Denniled Defense Counsel, October 14, 2004 (6 pages)
. Prosocution Motlon, October ), ZW(IOM
Email Detailed Defense Counsel, Nay 11, 2004 with memorandun by
Detsilod Defense Counsel, May 11, 2004 (4 pages)

naWN=

PO 102 (al
Puge 113 of 114
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6. Momersebum Chief Defesae

Coussci, Agril 26, 2004
7. Metwrandum Detaitod Agri [¢]

Delease Coonsetl, April 20, mm‘, ,‘)' 3

(-
Preidiag Officse
Chief Prosocutos for Military Commissions

PO 102 (sl Bahiy
Pmnumz
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DEPARTMENT OF THE ARMY Encl#12, Page 1 of 2
HEADQUARTERS, 90th Regional Readiness Comaand
8000 Camp Robinson Road
North Little Rock, Arkansas 72118-2205

ORDERS 05-298-00001 25 octaber 2005
FLEENER THOMAS ARTHUR APPSR 1T

0022 JA DET LSO DET 10 (WR4HYA)
CHEYENNE, WY 82009-5801 MESQUITE, TX 75149-4798

You are ordered to Active Duty as a member of your Reservae Component unit for the
period indicated unless socner released or unless extended. Proceed from your
current location in sufficient time to report by the date specified. You entex
active duty upon reporting to unit home station.

Report to: 0022 JA DET LSO DET 10 (WR4HYA), 612 EAST DAVIS STREET, MESQUITE, TX
75149-4798 Report On: 01 Novembar 2005

Report to: Fort Belvoir, BLDG 213, RM B-100, Fort Belvoir, VA 22066 Report On: 01
Noveaber 2005

Period of active duty: 365 Days

Purpose: Mobilization for ENDURING FREEDOM (OTHER THAN HOMELAND) (2001-PRESENT)

Mobilization category code: "V©

Additional instructions: (01, 02, 03, 04, 06, 07, 08, 09, 10, 11, 12, 13, 14, 1S,
16, 17, 20) See page 2

FOR ARMY USE
AUTHORITY: S5TH ARMY Permanent Order 05-293-036 DTD 20 OCT 2005
Accounting classification:
2162010.0000 01-1100 PiW1CO00 11s¢/12¢+* VFRE F3203 5570 S12120
2162020.0000 01-1100 P135198 21++/22++/25++ VFRR F3203 812120 (OEF)
Sex: X
MDC: P06
PMOS/AOC/ASI/LIC: 27A
BOR: CHEREYENNE, WY
PEBD: 24 June 1987
DOR: 01 Mazch 2003

Security clesrance: TOP SECRET WITH SENSITIVE COMPARTMENTED INFORMATION
Cowmp: USAR
Format: 165

A I 2T 2R 22222232223 222 222X 2T RYLYTTY YT XN Y
- *
- OFFICIAL ]
. 90th Regional Readiness Command .

YT 22 DT T Y T T T Y T PP 2
THOMAS D. MCCLUNG

CoL, DL

DREPUTY CHIEF OF STAFF

DISTRIBUTION: M1 PLUS
INDIVIDUAL CONCERNED (4)
FAMILY ASSISTANCE OFFICER (1)
MPRJ

FILE (ORIGINAL + 1)
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ORDERS 05-298-00001 25 Octeober 2005

Additionsl instructions:

01. Sure pay is mandatory. Soldier must bDring the sppropriats documentation to support the
requirement to authorize sure pay to the bank.

02. =arly reporting is not authorized.

03. Unaccompsnied baggage shipment is not suthorized.

04. Movement of household goods and dependants is not authoriczed.

05. Travel by privately owned vehicle is not authorized,

06. Rental car is not authorised.

07. Nontemporary storage of household goods is suthorized.

08. BExcess sccompanied baggage is not to d 120 p ds .

09. Brang with you complets military clothing bag and appropriate personal itams.

10. Soldisr will handcarry (if available) complets MPRJ, health and dental, training, and
clothing records.

1l. Bring copies of rental or mortgage agreemsnt, wmarriage certificate, birth certificats,
barth certificats of natural children, or documsntation of dependency or child support.

12. Bring copies of family cars plan, wills, powers of attorney, and any other documsntation
affecting the soldiars pay or status.

13. Personnal requiring eys corruction will bring two pairs of eyeglasses and eye inserts
for a protective mask.

14. Government quarters and mess will be used.

15. Call 1-800-336-459C (Mational Committea for Employer Support of the Guard and Reserve)
or check online at www.esgr.ozrg if you have questions regarding your employment/rssuploymsnt
rights

16. Your family mambers may be eligible for TRICARE (military health care) benafits.Por
details call 1-888-DoD-CARE (1-888-363-2273) or go to web address

https://uww.tricare.osd. mil/reserve/ or sxail TRICARE helpfamsdd.arwy.mil

17. In an effort to share information between soldiers, employers and the Department of
Defense on their rights, benefits and obligations, mobilized USAR soldiers are strongly
encouraged to provide employer information at https://www.dmdc.osd.mil/udpdri/ows/rc.home
18. W

19. HA

20. If upon reporting for sctive duty you fail to meet deaploymsnt medical standards (whether
becauss of a temporary or permanent madical condition), then you may be released from active
duty, returned to your prior reserve status, and returnad to your home address, subject to &
subsequent order to active duty upon resolution of the disqualifying medical condition. 1If,
upon reporting for active duty, you axe found to satisfy medical deployment standards, then
you will continue on active duty for a period not to exoceed the period specified in this
order, such period to include the period (not to exoceed 25 days) required for wobilizatiom
processing.
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DEPARTMENT OF DEFENSE
OFFICE OF THE CHIEF DEFENSE COUNSEL

1620 DEFENSE PENTAGON
WASHINGTON, DC 20301-1620

3 November 2005
MEMORANDUM DETAILING DEFENSE COUNSEL

To:  Major Thomas A. Fleener, JA, USAR

Subj: DETAILING LETTER REGARDING MILITARY COMMISSION
PROCEEDINGS OF ALl HAMZA AHMAD SULAYMAN AL BAHLUL

1. Pursuant to the authority granted to me by my appointment as Chief Defense Counsel;
Sections 4.C and 5.D of Military Order No. 1, dated August 31, 2005, and Section 3.B(8)
of Military Commission Instruction No. 4, dated September 16, 2005, you are hereby
detailed as Military Counsel for all matters relating to Military Commission proceedings
involving Ali Hamza Ahmad Sulayman al Bahlul. Your appointment exists until such time
any findings and sentence become final as defined in Section 6.H(2) of Military
Commission Order No. 1, unless you are excused from representing Mr. al Bahlul by a
competent authority.

2. In your representation of Mr. al Bahlul, you are directed to review and comply with the
President’s Military Order of November 13, 2001, “Detention, Treatment, and Trial of
Certain Non-Citizens in the War Against Terrorism,” 66 Fed. Reg. 57,833 (Nov. 16, 2001),
Military Commission Orders Nos. 1 and 3, Military Commission Instructions 1 through 9,
and all Supplementary Regulations and Instructions issued in accordance therewith. You
are directed to ensure that your conduct and activities are consistent with all applicable
prescriptions and proscriptions.

3. You are directed to inform Mr. al Bahlul of his rights before a Military Commission. In
the event that Mr. al Bahlul chooses to exercise his rights to Selected Military Counsel or
his right to Civilian Defense Counsel as his own expense, you shall inform me as soon as
possible.

4. In the event that you become aware of a conflict of interest arising from the
representation of Mr. al Bahlul before a Military Commission, you shall immediately
inform me of the nature and facts concemning such conflict. You should be aware that in
addition to your State Bar and Service Rules of Professional Conduct, that by virtue of your
appointment to the Office of Military Commissions you will be attached to the Defense
Legal Services Agency and will be subject to professional supervision by the Department
of Defense General Counsel.

RE 128 (al Bahlul)
Page 72 of 107

O



Encl#13, Page 2 of 2

5. You are directed to inform me of all requirements for personnel, office space,
equipment, and supplies necessary for preparation of the defense of Mr. al Bahlul.

LRGN

Colonel, United States Marine Corps Reserve

cc:
Colonel Momris Davis

igadier General Thomas L. Hemingway
Mr.
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Massage

Hodges, Keith

Encl#14, Page 1 of 2

Pege 1012

From: Sulsan, Dungid, COL, DoD Occ (NN
Sent:  Thursday, December 01, 2005 t1 23 AM

To: ‘Hodges, Keith’

Subjectz RE US v al Bahs - Repressntebon

14 Sepiembur 2008

Sullvan, Dwght, COL, DoD OGC
Thursday

, Deceraber 81, 2005 11:14 AM
Hodges, Kesth'

Swbject: RE: US v, al Bahlui - Representabon
When

1 met wilh Ms ot Bahhul, he smd G:e followng and specifically suthonzed the Fansmeamon of s
wriosrrabon 1o othess

He 33id he would not accept Mapor Fleener &3 Ivs lawyer., He also spechcally drectad

that Major Fleener not vist ham m the camps.

Mr st Bahiul alea made other siatements concemmng potantal regresertabon, bul he did not clesrly
asulhanze deciosure

of those siaternands k olhers
Semper Fi,
Dwagiht
~—Ongnal Message—

12/172005
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Pagedofl
Thank you
Kadh Hodges
Asssian 10 !e Pressimg Officers
PO 102D (ol Bahiul)
Page 20f2
1212005
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Page ) of 2

Rodges, Kolth

From: Hodges, Kesth

Sent:  Tuesday, November 22, 2005 6 17 Pl
Yo:

]
Cc:  Hodges, Kedh, Brownback, Peser COL PO
Subject: FW Reprasentahon Concorms - US v A Bathi - PO 128

Your sitanton is inwied to the below emal fram the Presiing Oficer
Thes emad well be pisced on Lhe filngs svertiory 33 PO 102 8

8Y OMRECTION OF THE PRESIDING OFFICER

Kesth Hodges
Asgstant to the Presiimg Officers
Millary Commston

MSMW
sent: , Novembeyr 22, 5:02 PM

Teo:
Concerns - US v, Al Bahiul

Wr Houdges,

Ploase send ius emad to the Cust Dofanss Counsel and MAJ Fleener

Pisase place your forwarding emall (contammg this ang) on the Mings mventory ss part of the PO 102 Rimgs
SAQUONOS

COL Brownback

COL Sallivaa

1. In addition 10 our telephone conversstion of 16 November with mysoll and MAJ Flecaer in

Guantasamo and you in Washingtos, I bave provided yen s copy of PO 10L. [ alsa cc'd youon a
letier 1 sent to MIAJ Floeuer today.

2, 1t is obvions that X have comcerns about ipsuring that Mr. Al Bahlal is provided
representation is accordance with Commminssion Law. Tt is aleo obviows that 1 am comceraed abeut
MAJ Ficeuer's “legal-ability” to provide that representntion. I am not in sny wxy commsnting

PO 1028 (:l :ghlui)
11/2272005 ¢

RE 128 (a! Bahlul)
Page 76 of 107

101



Encl#15, Page 2 of 2

Page20f2

upon his professionsl sbilities or capabilities; iustend, I am concerned that he may locl that kis

ethica] responsibilities ontweigh his dodies wpder Comumission Law asd your detailing
micmorsadum of 3 November 2005,

3. 1do not clahm o lnow the reaction of MAJ Fleener's stute bar(s) to his perccived cthical
dllemma. Nor 80 1 kmew what The Judge Advocaic Genersl of the Uxnited States Arwny ar the
General Counsel of the Department of Defense wil say sbout his sthical diexoms. Howover, 1 do
aeed 10 know what actions MAJ Flesuer and you sre golng to take tation of

conceraing represen
Nir. Al Babhul, ] reslize that theve may be 2 delny of seme sort in making s decision, but the delay
can uut be annecemssrily prolouged.

4 Coxmission Law puts cortain responsidilitics upen aR partics in the commiasion precess,
including you, MAJ Fleencr, and wysell, 1t is pot my respousidility to reprosent or provide s
judge advocais to represent Mr. Al Babinl Hewever, it s my respoasibility te bring his case to
trisl in an cxpeditions monner. Curreatly, the insve of repressntation it the majoc prodiem I face
hmm;um Whatever resolation MAJ Flocuer resches, | muat kaow il 33 s00n 33

5. 1 am 3ot MAJ Plesacr's supervisor; | am, however, the one appeinted 0 the commissios
established 4o try 2 peroon whom he has been detsiled €0 represeat. As such, my cencerss are
focused wpoa rying Mr. Al Babiol, whereas, antll this issue is resolved, you and MAJ Fleener may
&sve a diflerent focax. B¢ that 21 it may, neuc of os will be shio to reach o resolution untli the
faitisl questios is axswered: Doss Mr. Al Bahiel want i have MAJ Fleensr repoescat him?

6. 1 was swprised when informed that whils MAJ Fleener was kv Guantansme with 3a OMC-
provided transiater, be did not sec his clicat. If theve i something in the JYF procedures wiich
heopt him frem secing his clieat, I nesd (v kmow 30 that I can take whatever measures that are
available 1o me to lusure it does aot happes agals.

7. Nai oaly have ] read ali of the paperwork contsined i» PO 142, I slso participated in the
discussion om 1he record with Mr. Al Bahlul. However, that was in late Angust of 2004 - as

recently 2z 27 Oclober 2085, cevtain sttarucys have stated in court fiings that Mr. A) Baklul 3id

waal - at least in 8 Sabess corpus procecding. At this pelat in tisse, no one knows
what Mr. Al Bahlol wasts in connection with MAJ Flecuer. The oaly way iz which we are galng
to know snything is for MAJ Fiosner (o 1weet with his client.

8. Picase advine soonest whether you believe anything I have raised above is somehow incousistent
with bew you see our individual 2ad collective responsibilitics.

COL Browaback

Page 2012
11/2272005
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Hodges, Kelth

From: Hodges, Keah JJEENEND
Sent:  Mondey. Novernber 28, 2006 10 40 AM

Yo: W.Tmlmwmﬁ-wmmw.mbmiaul
, Matk, Mr,

Subject: PO 102 C - RE Rapresantation and Docketing Concems - US v Al Baiviut
MAJ Fiesner

1 Thank you for the reply - and msnbanng the pasagraphs
2 weo s NN

ALL Trus emad and the twg below amaids wit be placed on the Bimgs sventory as PO 102C

8Y DIRECVION OF THE PRESBIDING OF FICER

Kenth Hodges
Asmsiant to the Preaxing Officars
Mibtary Coramsgion

I amber My fesponses 10 CONETPONd (o YOUF QUOSLONA/stPaMents/cONCemns n the earker emad
1) lows and Wyaming

2) | conmder whan | send 1o s0e Mr ai Bahul, or whelher | ntand to eee Mr al Bethwl o be
understand though,

prviged  Please
he transisior who was with us &t Gano belonged 1o & diferen; defense isam | also balieve
that the praoner she wes there to support das a confict with Mr &l Bahu!

3) t sm ol aware of sty logmical ressons why | would be unable (0 568 Mr &l Baind | dort think JTF allows
Ihem & use Lhe phone, o thal makes it sxtremely dificull io spesk Wi Iolks  If there was some way we could be
able 10 speak wilh Ihs pnsonars by phone Ihat would reslly save aiot of s

PO 102C (al Bahivl) )
Page tof¢

117282005
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4) Concur
5) Concur
6) | a8 the process nOw of detanmning nry eiwoal dubes

7) This = takng some 4ime, byt | am working on it Thenk you for the offer of wiing & lelier b not sure 1
nand one, but wil keep you wrlormaed o .
8) Conour

Mapr Tom Figanar

MessBge-—

Prom: Hodges, xerth NNINENNEENND
Sends Tuesdey. 2005 1513

T

Subject: Repressntabon and Dockating Concemns - US v. Al Babilul
Yaur attenbon i swited 10 the beiow emad from the Presding Offices

Ths emad wil be placed on the fings sweniory 88 PO 102 A

BY DIRECTION OF THE PRESIDING OFFICER

Keh Hodges
Asmstant & the Presiding Officers

Froms Pete

srowntac NN
T

To:

Subject: Representabon and Dockedng Concemns - US v, Al Bahiul
Mr Hodges,

Ploass sand s omad 10 MAJ Flooner, all counsal in the case of US v Al Sahiyl, and the Ciwef
Prosacuton Counsel/Cinef Deferse Counsel

Plsase piace your orwarding email (contasung (s ons) on the 8ings invenioty as pert of the PO 102

COL Brownback

PO 102C (a! Bahiul)
Page 20t 4
1172872005
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Message Page 3 of4

MAJ Fleewer,

nmmmymwﬂummm-dh.nmmumm
muMpMMMAumdw,lmdm
mmmumm”-,nwleumbmwlhmb
Mhamu-w.rluumd to fuis amal) 5 5008 28 You receive it; copyiag
all of the parties jo whom it ls sddressed.

1. What haes are you 8 segber of?

2. Wit d6 you butend o see your cient? ¥ asks Chis guestion becumee It is my
Mumdﬂlﬂul&uﬂ.ﬁ,cﬂwm
dutyumhcumnlyubinou transister with you

J.mmb&nwmhwmwmwmmmwﬁnﬂu
&mhsmbh.ﬁ&phhgmhuﬂum

expresssd ballef that you do mot
W!&.Mhhhl,munkmw. 1 am sure st the ST¥ will allow you access
mmmmumldm“bnwdurbu.

a Cm-u-hmmmmom.ummmmom.
tye Chiel Defapse Counsel, snd fhe government on Watiers

tadlon.
b. mummm,umm-mmmhgu
comumuicating would, i» your yepreseatation.

e whather your client winhes So have you reprevont his.

&. Advisiag the PO, APO, CDC and fhe Presccation whether your
to represemt him. '

o Adviviag e PO APO,CDC aud the Prosscution whether you are golng b
repressst bim.

4 mu-ﬂmnud.mmm

5. Anmummmd:mvtﬂmm”mntwm
becaue it might coastitsts represevtution, you

X wust mmedistely make (9s PO, APO, and
CDC sware of that fuct. You mwmmmmmumommmm
mpﬁuﬁzmmwwmuw This inciades, for Instawee, PO
101 which has cectain duc dafse lnid out In 1.

&. You, wnder fhs and direction of the Chief Defemag Cownsel, bave the duty o
determaing your ablity sthically (o represeat Mr. Al Baliul, i and hen be states that be
a0t mot waut you to repraseat hhm. 1 do net believe thnt you con make 2 decision on thet
matier nntil you 300 him, 30 1 believe that you must make seving bim your first priovity.

‘higs Once 0 Gucs. Times chahge a9d people change
thelr docksions; for i ¢ the wotion fied ou behnlf of Mr. Al Bskiul'sad
others, be -mnbnnm-uduhtmmwu 1he iasne of kabeas
corpas f keast.

PO 102C (sl Bahih)
Puage 3 of4

1172872005
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Paged of 4

7. Wiile you are makiag the arrangessenty to ses Myr. Al Bahlul, you shouid alee be
Mhﬁm&tﬂnﬁgdﬂun”ut& cikdes! dicwma.
This can not wuit. 1 you want me 10 gend a hefter to your bax(s), The Judge Advecats
Geweral of the Unised Ststes A1mY, or the Geaers] Couused of the Department of Defense

cqhhhgmﬂuﬁunmﬁﬁummmuﬁ-,lﬂbnnmmh
you intend 0 write (heze entities?

8. l&wmrchhbbwhdbﬂhﬂ&.uﬂuhﬂmﬂuﬂ(l‘h
65), specifically parngraphs IB(11) aad 3D

Poter £, Browabeck IIX
COL, JA
Presiding Officer
PO 102C (sl Bahhd)
d0fa
11/2872005
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NACDL ETHICS ADVISORY COMMITTEE
Opinion 3-04 (August 2003)
Approved by the Board of Directors at the
NACDL Annual Meeting, Denver, CO, August 2, 2003

Question Presented:

The NACDL Ethics Advisory Committee has been asked by the NACDL Military Law
Committee the following question: Given the restrictions placed on civilian defense counsel,
what are a criminal defense attorney’s duties to the client before a Military Commission at
Guantanamo Bay under Military Order of November 13, 2001, “Detention, Treatment, and Trial
of Certain Non-Citizens in the War Against Terrorism,” 66 F.R. 57833 (Nov. 16, 2001), and its
implementing instructions issued April 30, 20037

Digest:

It is NACDL’s position, by unanimous vote of the Board of Directors on August 2, 2003
having considered MCI-5's Annex B and debating the question, that it is unethical for a criminal
defense lawyer 10 represent a person accused before these military commissions because the
conditions imposed upon defense counsel before these commissions make it impossible for
counsel 1o provide adequate or ethical representation. Defense counsel cannot contract away his
or her client’s rights, including the right to zealous advocacy, before a military commission,
which is what the government secks in Annex B, although it says it is not, in spite of the clear
language of the MCI's.

NACDL will not condemn criminal defense lawyers who undertake to represent persons
accused before military commissions because some may feel an obligation to do so, If defense
counsel undertakes representation and can abide by these rules, counsel must seek to raise, with
knowledge of the serious and unconscionable risks involved in violating Annex B, including
possible indictment, see note 35, infra, every conceivable good faith argument concerning the
jurisdiction of the military commission, the legality of denial of application of the Uniform Code
of Military Justice (UCMYJ), international treaties, and due process of law, including resort to the
civilian courts of the United States to determine whether the proceedings are constitutional.

A military or civilian lawyer representing an accused person before a military
commission at Guantanamo Bay under the 2001 Military Order must provide a zealous and
independent defense, notwithstanding the severe limitations imposed on counsel and the denials
of due process and attorney-client confidentiality and privilege by the Military Commission
Instructions. The problem with these military commissions is that full zealous representation
likely will not and cannot be achieved because of severe and unreasonable limits on counsel
imposed by the government, in violation of the UCMYJ and treaties the United States has signed
guaranteeing rights to the accused before these commissions. Criminal defense lawyers are
severely disadvantaged in their duties to represent their clients. The loss of rights can only help
insure unjust and unreliable convictions.

1 RE 128 (al Bahiul)
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A military or civilian lawyer appearing before a military commission at Guantanamo Bay
under the 2001 Military Order should not be involved unless the lawyer is qualified to handle
death penalty cases in the lawyer’s local jurisdiction or in the federal or military courts. Counsel
must assume that every one of these cases is presumptively a death penalty case, even though the
rules do not require, as in the civilian courts, that the government provide timely notice that it is
a death penalty case or even allege an aggravating circumstance to support the death penalty that
the government will seek to prove beyond a reasonable doubt.

If counsel appearing before a military commission has an ethical quandary that cannot be
resolved, the lawyer should consult with their state bars. Defense counsel are cautioned,
however, that if defense counsel seeks outside ethical assistance on an ethical problem, defense
counse] must take care in secking that advice not to reveal matters that defense counsel swore to
keep secret because a breach of security could lead to defense counsel being indicted. One must
assume that defense counsel’s calls from Guantanamo Bay will be monitored, too.

A nation founded on due process of law must provide due process of law to everyone it
prosecutes and incarcerates. If it does not, it is no better than the persons it is prosecuting, and it
gains no respect from the international community, and even its own citizens.

Ethical Rules, Federal Regulations, Statutes, and Constitutional Provisions Involved:

U.S. Const., Art. |, § 8 (war powers in Congress) & Ant. II, § 2 (President is commander-
in-chief)
“Detention, Treatment, and Trial of Certain Non-Citizens in the War Against Terrorism,”
66 F.R. 57833 (Nov. 16, 2001)
28 US.C. § 530B
28CFR.§773
Uniform Code of Military Justice, 10 U.S.C. § 801 et seq.
Geneva Conventions of 1949, III (GPW), IV (civilians)
Military Commission Order No. 1 (March 21, 2002)
Military Commission Instructions (April 30, 2003):
No. 4: Responsibilities of the Chief Defense Counsel, Detailed Defense Counsel,
and Civilian Defense Counsel
No. 5: Qualification of Civilian Defense Counsel and Annex B (Affidavit and
Agrecment of Civilian Defense Counsel) (as amended, undated)
Manual for Courts Martial, Preamble 7 2 (2000)
Rules of Professional Conduct (1983):
Preamble: A Lawyer’s Responsibilities
Rule 1.1 {competence)
Rule 1.6 (confidentiality)
Rule 1.7(b) (personal conflict of interest)
Rule 1.16 (declining or terminating representation)
ABA Guidelines for the Appointment and Performance of Counsel in Death
Penalty Cases (rev. ed. 2003)
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Opinion:
1. INTRODUCTION
A. NACDL’s Previous Committee Positions on The Question Presented

The Military Law Committee has raised a difficult question that has been touched on in
an NACDL Board of Directors resolution of May 4, 2002 (quoted &gfra), and is related to our
comments to the Department of Justice in opposition to the adoption of 28 C.F.R. § 501.3 in
December 2001' and Ethics Advisory Opinlon of November 2002 involving the duty of an
attorney to a client when the attorney learns that attorney-client communications are
subject to monitoring under § 501.3. We concluded as to the latter:

A criminal defensc attorney has an ethical and constitutional duty to
take affirmative action to protect the confidentiality of attoruey client
communications from government surveiliance. This includes seeking relief
from the jailers, if possible, or judicial review and seeking of protective
orders. Defense connsel should argue that the Sixth Amendment right to
counsel and a fair trial and the Fifth Amendment right to due process and a
fair trial protects attorney-client communications from disclosure to the
government.

NACDL Ethics Advisory Committee Op. 02-01, at 1 (Nov. 2002).>
B. NACDL Board Resolution on Military Commissions, May 4, 2002

The NACDL Board of Directors passed the following resolution on Military
Commissions on May 4, 2002 where we have already questioned the constitutionality, violations
of human rights treatics, and fundamental faimess of the government’s plan for the current
system of military commissions:

Resolution of the NACDL Board of Directors
Regarding Military Commissions
WHEREAS the National Association of Criminal Defense Lawyers, whose

! http//www.nacdl.org/public.nsf/freeform/Leg-atclientdoc?opendocument.

2 hitp:/fwww.nacdl.org/public.nsf/freeform/attomeyclient?opendocument.

3 See generally Ellen S. Podgor & John Wesley Hall, Essay, Government Surveillance of
Attorney-Client Communications: Invoked in the Name of Fighting Terrorism, __ GEO.J.LEGAL

ETmics ___ (Vol. 17, No. 1, 2003) (discussing NACDL’s positions in opposition to the °
promulgation of 28 CF.R. § 501.3 in NACDL’s position paper and NACDL Op. 02-01).
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members have dedicated their professional lives to defending the Constitution of
the United States, supports efforts to bring to justice those responsible for the
September 11, 2001 attack on our country;

WHEREAS the rest of the world will note how we treat those persons captured by
American forces in the military actions against terrorism;

WHEREAS it is imperative not only that the United States set an example for fair
and humane treatment, but that our efforts be perceived as fair and just;

WHEREAS the United States cannot be, or be viewed as being, willing to depart
from its own laws and principles;

WHEREAS the international view of the United States as being willing to depart
from its own laws and principles imperils our country’s men and women in
uniform across the world;

WHEREAS our dedication to the rule of law drives our positions on the creation
of military commissions and the rules that will govern them;

WHEREAS we object to the creation of the particular military commissions
reflected in the Presidential Order of November 13, 2001, on the basis that the
President was not empowered by law to unilaterally create these commissions;

WHEREAS moreover, that position unchanged, the procedures announced as
govemning such commissions, as promulgated by the Secretary of Defense on
March 21, 2002, are also inadequate as a matter of fundamental faimess;

WHEREAS the Preamble to the MANUAL FOR COURTS-MARTIAL (2000),
Paragraph 2(b)(2), states that such commissions . . . shall be guided by the
appropriate principles of law and rules of procedures and evidence prescribed for
courts-martial;”

WHEREAS NACDL supports the principle articulated in the Preamble to the
MANUAL FOR COURTS-MARTIAL (2000), Paragraph 2(bX2), and the procedures
promulgated by the Secretary of Defense do not comply with the provisions of the
MANUAL FOR COURTS-MARTIAL,

THEREFORE BE IT RESOLVED that NACDL opposes implementation of the
procedures promulgated by the Secretary of Defense for these commissions;

IT IS HEREBY FURTHER RESOLVED that NACDL shall urge the President
and the Congress of the United States, as well as appropriate judicial tribunals, to
find that these proccdures promulgated by the Administration to date violate
principles of fundamental fairness, and threaten our country’s stature and the
welfare of its military personnel throughout the world, and thus that such rules
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should be revised by the Secretary of Defense through amendment of his Order of
March 21, 2002, to make applicable to such commissions the Uniform Code of
Military Justice and the Manual for Courts-Martial.

APPROVED this 4th day of May, 2002
Cincinnati, Ohio

We are not alone in questioning the constitutionality and fundamental faimess of these
proceedings. Several law review articles by distinguished scholars on constitutional and military
law find these military commissions are: an unconstitutional exercise of the War Power reserved
to Congress; U.S. Const., Art. L, § 8; Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579,
643-46 (1952); an unconstitutional suspension of the writ of habeas corpus, fundamentally unfair
and a denial of due process, and a violation of human nghts under international law. We cannot
add to them here, so we merely cite and rely on them.*

We share the concern of these scholars and others’® that the stature of the United
States as a world power is denigrated by these clased proceedings that are fundamentally
flawed ia their obvious potential for deafal of a fair trial and the appearance of
impropriety for failure to follow our own law and international law and utilize the UCMJ
for trials before Military Commissions. While the governmest publicly seeks to assure a
fair trial, and we know that defense counsel will zealously defead, as Is their sworn duty,
the limits on defense counsel, the secrecy of the proceedings, the due process flaws,
including the denial of applicability of the UCMJ ard protections of double jeopardy® and
all other rights we hold as U.S. citizens,” all will lead the rest of the world to believe that the
persons tried before these commissions were not treated in accord with our national beliefs

* George P. Fletcher, On Justice and War: Contradictions in the Proposed Military
Tribunals, 25 HARV. J.L. & PUB. POL’Y 635 (2002); Neal K. Katyal, Essay, Waging War,
Deciding Guilt: Trying Military Tribunals, 111 YALE L.J. 1259 (2002); Jonathan Turley,
Tribunals and Tribulations: The Antithetical Elements of Military Governance in a Madisonian
Democracy, 70 GEO. WASH. L. REV. 649 (2002); Jordan ). Paust, Antiterrorism Military
Commissions: Cowrting Illegality, 23 MICH. J. INT’L L. 1 (2001); Jordan J. Paust, Antiterrorism
Military Commissions: The Ad Hoc DoD Rules of Procedure, 23 MICH. J. INT'L L. 677 (2002).

5 In addition, newspaper and magazine articles and columns too numerous to cite have
raised the same concerns.

S Art. 86 of the Geneva Convention Relative to the Treatment of Prisoners of War of 12
August 1949, 75 US.TS. 135, 6 UST. 3316, TLAS. 3364, guarantees double joopardy
protection,

7 For a comprehensive discussion of lost rights, sec Donald G. Rehkopf, Jr., Military
Commissions: A Primer for Defense Counsel (2003) (CLE paper, first delivered in Detroit, May
2003). See also Jack B. Zimmermann, Liberty ar risk, Part S: Handling legal aspects of
captured al Qeada detainees, THE CRAMPION 53, 54-55 (July 2002).

s RE 128 (al Bahlul)
Page 86 of 107

111



Enci#17, Page 6 of 26

in the “Rule of Law,” due process of law,” or international law.’° In a World War II war
crimes trial, two dissenting Justices of the U.S. Supreme Court were taken aback by our

- disregard for “clementary due process” and international law. See Application of
Yamashizta, 327 U.S. 1, 27-28, 49 (1946) (Justices MURPHY and RUTLEDGE dissenting,
respectively).

Therefore, our own service members and citizens captured by an “enemy” abroad
are even more likely to be subjected to similar denials of due process or atrocities in foreign
lands."! We are not “leading by example” as a free nation should. Our government is

® One cannot help but note that the “Rule of Law” was politically invoked to impeach the
last President for lying about a private sexual matter, but now is being ignored for political
convenience by many of the same persons who relied on it before in the name of “national
security.” The President takes the following oath: “I do solemnly swear (or affirm) that I will
faithfully execute the Office of President of the United States, and will to the best of my ability,
preserve, protect and defend the Constitution of the United States.” All federal officials take a
similar oath. These military commissions do not “preserve, protect and defend the Constitution
of the United States™—they make a mockery of it.

® The application of the UCM]J to military commissions would provide due process. The
current regime does not.

9 For example, Art. 84 of the Geneva Convention requires that a prisoner of war be tried
in a military or civilian court. Manuel Noriega was prosecuted in a civilian court for drug crimes
and RICO offenses after he was captured during the Panama invasion. United States v. Noreiga,
746 F.Supp. 1506, 1525-26 (S.D. Fla. 1990), later opinion, 808 F.Supp. 741, 796 (S.D. Fla.
1992) (Noriega was a “prisoner of war” under the Geneva Convention; he was aliowed to wear

his military uniform during the trial), aff"d, 117 F.3d 1206 (11th Cir. 1997), cert. denied, 523
U.S. 1060 (1998).

' See Noriega, 808 F.Supp. at 803:

[TThose charged with that determination [Noriega’s confinement location and
status] must keep in mind the importance to our own troops of faithful and,
indeed, liberal adherence to the mandates of Geneva IIl. Regardless of how the
government views this Defendant as a person, the implications of a failure to
adhere to the Convention are too great to justify departures.

In the turbulent course of intemmational events . . . the relatively obscure
issues in this case may seem unimportant. They are not. The implications of a
less-than-strict adherence to Geneva III are serious and must temper any
consideration of the questions presented. (bracketed material added)

This happened in both the Vietman conflict and the 1991 Gulf War. In Vietnam, our

captured service members were treated as an invading force and denied the benefits of the
Geneva Convention. In the 1991 Gulf War, a female pilot and her crew were shot down, and she
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demonstrating a disregard for the protections of our own legal system and moral principles
by circamventing established domestic and international law. See Yamashita, 327 U.S. at
81 (Justice RUTLEDGE dissenting), quoted infra. One canuot belp but feel that secret trials
with secret evidence, evidence sometimes even presented in secret from the accused and
defense couusel, with little restrictions on the admissibility of evideace and ignoring the
requireuelt thot the protections and procedures of the UCMJ are applicable to military
commissions'? and Geneva Convention will lead to unjust’> and unreliable results that will
iead to these proceedings belng viewed as a mere way station on the way to an fnevitable
conviction asd probable execution.

A nation founded ou due process of law must provide due process of law to everyone
it prosecutes and incarcerates. If it does not, it is no better than the persons it is

was repeatedly raped, tortured, and otherwise degraded. Zimmermann, note 7, supra, at 54.
Many other of our shot down POWs were tortured, including men threatened with rape and
sexual abuse, and their suffering is recounted at length in Acree v. Republic of Irag, 2003 WL
21537919 (D. D.C. 2003), later opinion, 2003 WL 21754983 (D. D.C. 2003).

12 MANUAL FOR COURTS-MARTIAL, Preamble { 2(b)(2) (2000) requires that military
commissions . . . shall be guided by the appropriate pnnclplw of law and rules of procedures
and evidence pmmbed for courts-martial.”

UCMJ, Art. 36, 10 U.S.C. § 836, provides:

Art. 36. President may prescribe rules

(8)  Pretrial, trial, and post-trial procedures, including modes of proof,
for cases arising under this chapter triable in courts-martial, military commissions
and other military tribunals, and procedures for courts of inquiry, may be
prescribed by the President by regulations which shall, so far as he considers
practicable, apply the principles of law and the rules of evidence generally
recognized in the trial of criminal cases in the United States district courts, but
which may not be contrary to or inconsistent with this chapter.

(b)  All rules and regulations made under this article shall be uniform
insofar as practicable.

The question then is: May the DoD determine that special rules are required for military
commissions that are actually “contrary to or inconsistent with the” UCMJ? We believe not.
Congress mandated that application of the procedures of the UCMJ to commissions and tribunals
be consistent with it, and the President cannot simply ignore Congress, in his capacity as
Commander-in-Chief.

13 At the request of the British Prime Minister, our government recently decided to waive
the death penalty for two British citizens in the initial six to be tried by the Military Commission
and to permit them to have British counsel. Our government is now treating citizens of favored
nations differently and granting them more rights than the others accused. A denial of equal
protection is a denial of due process under American law and international law.
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prosecuting, and it garners no respect from the international community, and evea its own
citizens.

IL WHAT ETHICAL LAW GOVERNS LAWYERS BEFORE COMMISSIONS?

When a military or civilian lawyer appears before a military commission or tribunal, what
cthical law governs? It is clear that lawyers before a military commission must adhere to the
Rules of Professional Conduct and are mandated to provide independent and zealous
representation.

The problem with these military commissions is that full zealous representation likely
will not and cannot be achieved because of limits on counsel imposed by the government.

A. RULES POR COURTS MARTIAL 502(d)(6)(B) (2000)

The RULES FOR COURTS MARTIAL S02(dX6)(B) (2000) provides that defense counsel ina
military proceeding shall provide zealous representation the same as required of civilian lawyers:

General duties of defense counsel. Defense counsel must: guard the
interests of the accused zealously within the bounds of the law without regard to
personal opinion as to the guilt of the accused; disclose to the accused any interest
defense counsel may have in connection with the case, any disqualification, and
any other matter which might influence the accused in the selection of counsel;
represent the accused with undivided fidelity and may not disclose the accused’s
secrets or confidences except as the accused may authorize (see also Mil. R. Evid.
502). A defense counse] designated to represent two or more co-accused in a
joint or common trial or in allied cases must be particularly alert to conflicting
interests of those accused. Defense counsel should bring such matters to the
attention of the military judge so that the accused’s understanding and choice may
be madc a matter of record. See R.C.M. 901(d)}(4XD).

All prior versions of the MANUAL FOR COURTS MARTIAL or the RULES FOR COURTS MARTIAL
required defense counsel to provide zealous, independent representation.

B. 28US.C.§530B
The “McDade Amendment,” 28 U.S.C. § 530B(a), provides as follows:

An attorney for the Government shall be subject to State laws and rules,
and local Federal court rules, governing attomneys in each State where such
attorney engages in that attorney’s duties to the same extent and in the same
manner as other attorneys in that State.'*

14

The Department of Justice must defend the constitutionality of the McDade
Amendment. See The Attorney General’s Duty to Defend the Constitutionality of Statutes, S Op.
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28 C.F.R. § 773 isin accord;

In ali criminal investigations and prosecutions, in all civil
investigations and litigation (affirmative and defensive), and in all civil law
enforcement investigations and proceedings, attoroeys for the government
shall conform their conduct and activities to the state rules and laws, and
federal local court rules, governing attorneys in each State where such
aftoraey engages in that attorney’s duties, to the same extent and in the same
manper as other attorneys in that State, as these terms are defined in Sec.
772 of this part.'s

OfF. Legal Counsel DOJ 25 (1981).
15 See also 28 CF.R. § 774 on “guidance™

(@)  Rules of the court before which a case is pending. A government
attorney shall, in all cases, comply with the rules of cthical conduct of the court
before which a particular case is pending.

(b) Inconsistent rules where there is a pending case.

(1) Iftherule of the attorney’s state of licensure would prohibit
an action that is permissible under the rules of the court before which a
case is pending, the attorney should consider:

@) Whether the attorney’s state of licensure would
apply the rule of the court before which the case is pending, rather
than the rule of the state of licensure;

(i) Whether the local federal court rule preempts
contrary state rules; and
(iii)  Whether application of traditional choice-of-law principles
directs the attorney to comply with a particular rule.

(2) In the process of considering the factors described in
paragraph (b)X(1) of this section, the attorney is encouraged to consult with
a supervisor or Professional Responsibility Officer to determine the best
course of conduct,

(c)  Choice of rules where there is no pending case.

(1)  Where no case is pending, the attomey should generally
comply with the cthical rules of the attomey's state of licensure, unless
application of traditional choicc-of-law principles directs the attorney to
comply with the ethical rule of another jurisdiction or court, such as the
ethical rule adopted by the court in which the case is likely to be brought.

(2) In thc process of considering the factors described in
paragraph (c)(1) of this section, the attomney is encouraged to consult with
a supervisor or Professional Responsibility Officer to determine the best
course of conduct.

‘ (d)  Rules that impose an irreconcilable conflict, If, after consideration
of traditional choice-of-law principles, the attorney concludes that multiple rules
may apply to particular conduct and that such rules impose irreconcilable
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Pre-McDade Amendment, it was held that there is no preemption of state ethics law
when states seek to regulate the licenses of and discipline federal prosecutors, for example.
United States v. Ferrara, 847 F.Supp. 964, 968-70 (D.D.C. 1993), afy"d, 54 F.3d 825 (D.C.Cir.
1995) (D.C. federal prosecutor licensed in New Mexico; no federal jurisdiction in D.C. to
question state disciplinary action in New Mexico; state regulation of federal prosecutors
'was expressly anthorized by Congress since 1980 starting in an appropriations act. (Pub.L.
96-132, 93 Stat. 1040, 1044 (1979)); Matter of Doe, 801 F Supp. 478, 485-88 (D.N.M. 1992).
Post-McDade cases are in accord. Stern v. U.S. Dist. Cv. for Dist. of Mass., 214 F.3d 4 (Ist
Cir. 2000); Mendoza Toro v. Gil, 110 F.Supp.2d 28 (D.P.R. 2000).

C. Military Regulations

Regulations of the branches of the military provide that military lawyers are governed by
the Model Rules of Professional Conduct. Army Reg. 27-26 (1992); AF Rules of Professional
Conduct (1989); Navy JAG Inst. 5803.1 (1987).

D, State Bar Influences and Control Under Military Law

Military case law and regulation recognize that military lawyers are still govemned by
their state bars and rules,'® as was reaffirmed by § $30B. See, &.g., United States v. Baker, 58
M.J. 380, 386 (2003) (applying free narrative approach to client perjury; also applying
RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 120 (2000)); United States v.
Wheeler, 56 M J. 919, 922 (A.Ct. Crim. App. 2002); United States v. Beckley, 55 M.J. 15,23
(A-F.CL.Crim.App. 2001); United States v. Smith, 35 M.J. 138, 140 (C.ML.A. 1992) (state bar

obligations on the attorney, the attorney should consult with a supervisor or
Professional Responsibility Officer to determine the best course of conduct.

(¢) Supervisory attomeys. Each attorney, including supervisory
attorneys, must assess his or her ethical obligations with respect to particular
conduct. Department attorneys shall not direct any attorncy to engage in conduct
that violates section 530B. A supervisor or other Department attomey who, in
good faith, gives advice or guidance to another Department attorney about the
other attorney’s ethical obligations should not be deemed to violate these rules.

® Investigative Agents. A Department attorney shall not direct an
investigative agent acting under the attorney’s supervision to engage in conduct
under circumstances that would violate the attorney’s obligations under section
530B. A Department attorney who in good faith provides legal advice or
guidance upon request to an investigative agent should not be deemed to violate
these rules.

16 Ammy Reg. 27-26, supra, Rule 8.5, cited in John Jay Douglas, Military Lawyer Ethics,
129 MIL. L. REV. 11, 14-15 & n. 6 (1950).

Contra: Col. E. Albertson, Rules of Professional Conduct for the Navy Judge Advocate,
35 FED. B.J. 334, 336 (1988) (“when conflict exists between the state rule and the JAG nule, the
latter prevails™) (but, this article pre-dates the McDade Amendment and 28 C.F.R. § 77.3, so the
Supremacy Clause is no longer an argument).
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duties argued as controlling; declining to decide whether the Supremacy Clause overrides
state bar rules); Rkea v. Starr, 26 MLJ. 683, 684 (A.F.C.M.R. 1988). See aiso United States v.
Dorman, 58 MLJ. 295, 299 n. 3 (2003) (relying on opinions of state bars for guidance).

The appearance of impropriety standard applies in the military. United States v.
Golston, 53 MLI. 61, 66 ». 5 (2000); United States v. Lewis, 38 MLJ. 501, 517 (A.CM.R.
1993).

E. Duty of Zealous Advocacy under Military Law

Lawyers in the military, like their civilian counterparts, are expected to give independent
and zealous representation, without regud to personal consequences. RULES FOR COURTS
MARTIAL 502(b)}6XB), quoted supra; ' United States v. Nickolson, 15 M.J. 436, 438 (C.MLA.
1983); United States v. Rodriguez, 44 M.J. 766, 776 (NNM.Ct.Crim.App. 1996); Unlted
States v. Thomas, 33 M.J. 768, 777 (N.M.Ct.Crim.App. 1991), aff"d in part and rev’d in part
on other grounds, 46 M.J. 31 (1997); United States v. Whidbee, 28 M., 823,826 n. §
(C.G.CM.R. 1989); Martindale v. Campbell, 25 M.J. 755, 75T NM.CM.R. 1987). “[Tlhe
personal honor of the individual” is vitally important in the military. Officer’s Guide 2
(37th ed. 1973), quoted in Douglas, note 16, supra. Zealous criminal defense is a military
tradition and duty.

II1. DUTIES BEFORE MILITARY COMMISSIONS

Because of the foreign nature'® of these military commissions established under the
March 21, 2002 Department of Defense Military Commission Order No. 1 (MCO-1),
criminal defense lawyers are severely disadvantaged in their daties to represent their
clients. The loss of rights can only heip insure unjust and unreliable convictions. The
government on one hand states that zealous representation is required of detailed military
connsel or civilian counsel, and then puts severe limits on counsel’s ability to provide a
complete defense.'’

' In addition, RULES FOR COURTS MARTIAL 104(b)1)X(B) prohibits giving any defense
counsel a less favorable rating or evaluation ‘because of the zeal with which such counsel
represented any accused.”

1% Secretary of Defense Rumsfeld admitted in a press release with the adoption of the
directive that these rules were new “lo a certain extent.” “DoD Presents Procedural Guidelines

For Military Commissions,” httpz//www.defenselink.mil/news/Mar2002/n03212002_200203213.
html. This is an understatement.

1% <The right of an accused in a criminal trial to duc process is, in essence, the right to a
fair opportunity to defend against the State’s accusations.” Chambers v. Mississippi, 410 US.
284, 294 (1973). “Few rights arc more fundamental than that of an accused to present witnesses
in his own defense.” Id, 410 U.S. at 302.
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There are thus far seven Military Commission Instructions (MCls) issued April 30,
2003 under MCO-1. The first appears at
http://www.defenselink. mil/news/May2003/320030430 milcominstwol.pdf, and they are
consecutively numbered; &.g., ~ n02.pdf, ~no3.pdf, etc. We are primarily concerned with
MCI4 & -§.

A. MCO-1, the MCls, Assigned Military or Civilian Defense Counsel, and Their Duties
1. Defense counsel in general
MCO-1 provides as to defense counsel in 7 4(C):
(2)  Detailed Defense Counsel.

Consistent with any supplementary regulations or instructions issued under
Section 7(A), the Chief Defense Counsel shall detail one or more Military
Officers who are judge advocates of any United States armed force to conduct the
defense for each case before a Commission (“Detailed Defense Counsel”). The
duties of the Detailed Defense Counsel are:

(8  To defend the Accused zealously within the bounds of the law
withowt regard to personal opinion as to the guilt of the Accused;
and

(b)  Torepresent the interests of the Accused in any review prooess\as
provided by this Order.

(3)  Choice of Counsel

(@) The Accused may select a Military Officer who is a judge advocate

The right to offer the testimony of witnesses, and to compel their
attendance, if necessary, is in plain terms the right to present a defense, the right
to present the defendant’s version of the facts as well as the prosecution’s to the
jury so it may decide where the truth lies. Just as an accused has the right to
confront the prosccution's witnesses for the purpose of challenging their
testimony, he has the right to present his own witnesses to establish a defense.
This right is a fundamental element of due process of law.

Washington v. Texas, 388 US. 14, 19 (1967). Accordingly, it is held that “the Constitution
guarantees criminal defendants ‘a meaningful opportunity to present a complete defense.””
Crane v. Kentucky, 476 U.S. 683, 690 (1986) (quoting California v. Trombetta, 467 U.S. 479,
485 (1984)).

Our national view of due process does not apply to these military commissions, cven
though law; MANUAL FOR COURTS MARTIAL, Preamble § 2(b)(2); and the Geneva Convention
and other human rights treaties require it.
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of any United States armed force to replace the Accused’s Detailed
Defense Counsel, provided that Military Officer has been
determined 1o be available in accordance with any applicable
supplementary regulations or instructions issued under Section
TA). ...

(b)  The Accused may also retain the services of a civilian attorney of
the Accused’s own choosing and at no expense to the United States
Government (“Civilian Defense Counsel”™), provided that
attorney:(i) is a United States citizen; (ii) is admitted to the practice
of law in a State, district, termritory, or possession of the United
States, or before a Federal court; (iii) has not been the subject of
any sanction or disciplinary action by any court, bar, or other
competent governmental authority for relevant misconduct; (iv)
has been determined to be eligible for access to information
classified at the level SECRET or higher under the authority of and
in accordance with the procedures prescribed in reference (¢); and
(v) has signed a written agreement to comply with all applicable
regulations or instructions for counsel, including any rules of court
Jor conduct during the course of proceedings. Civilian attorneys
may be prequalified as members of the pool of available attormeys
if, at the time of application, they meet the relevant criteria, or they
may be qualificd on an ad hoc basis after being requested by an
Accused. Representation by Civilian Defense Counse] will not
relieve Detailed Defense Counsel of the duties specified in Section
4(C)2). The qualification of a Civilian Defense Counsel does not
guarantee that person’s presence at closed Commission
proceedings or that person’s access to any information protected
under Section 6(D)(5). (emphasis added)

The second italicized portion refers to MCI-5, Annex B, infra. What the government gives in §
4(C)(2) as to Detailed Defense Counsel it takes away as to civilian defense counsel under § 4(C)
(GXbXY).

2. Office of Chief Defense Counsel for the Military Commissions

MCI-4 9 3 establishes the Office of Chief Defense Counscl and it delineates its duties in
assigning Detailed Defense Counsel. Chief Defense Counsel must insure that the accused is
always represented by Detailed Defense Counsel even if civilian counsel also represents an
accused. Id. § 3(B)(11). Chief Defense Counsel will also monitor counse] to seek to ensure
zealous representation but also to ensure that defense counse! do not enter into joint defense
agreements that create confidentiality obligations beyond the accused.® Id ¢ 3(B)(10).
Moreover, { 3(C)(2) provides:

* This is ironic because of a lack of confidentiality, discussed infra.
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2) Detailed Defense Counsel shall represent the Accused before military
commissions when detailed in accordance with references (a) [MCO-
1] and (b) Military Order of November 13, 2001, “Detention,
Treatment, and Trisl of Certain Non-Citizens in the War Against
Terrorism,” 66 F.R. 57833 (Nov. 16,2001)]. In this regard, Detailed
Defense Counsel skall: defend the Accused to whom detailed zealously
within the bounds of the law and without regard to personal opinion as
to guilt. ... (empbasis and bracketed material added)

Detailed Defense Counsel, however, are in the same position as civilian defense
counsel except that they may not be barred from the courtroom, but they cannot discuss
with their civilian co-counse] what happened in a “closed session.”

3. Civiliau Defeuse Counsel

Civilian Defense Counsel are governed by MCI-5. The burdens on a civilian becoming
eligible to serve as defense counsel before a military commission are onerous. To become a
defense counsel, civilian lawyers are required to exccute an Affidavit and Agreement by Civilian
Defensc Counsel, MCI-5, Annex B. It provides in pertinent part in § II under “Agreements”:

B.  Iwill be well-prepared and will conduct the defense zealously,
representing the accused through the military commission process, from
inception of my representation through the completion of any post trial
proceedings. ...

H. 1 understand that there may be reasonable restrictions on the time and
duration of contact I may have with my client, as imposed by the
Appointing Authority, the Presiding Officer, detention authorities, or
regulation,

L I understand that my communications with my client, even if traditionally
covered by the attorney-client privilege, may be subject to monitoring or
review by government officials, using any available means, for security
and intelligence purposes. I understand that any such monitoring will only
take place in limited circumstances when approved by proper authority,
and that any evidence or information derived from such communications
will not be used in proceedings against the Accused who made or received
the relevant communication. I further understand that communications are
not protected if they would facilitate criminal acts or a conspiracy 1o
commit criminal acts, or if those communications are not related to the
secking or providing of legal advice.

J. I agree that I shall reveal to the Chief Defense Counsel and any other
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appropriate authorities, information relating to the representation of my
client to the extent that I reasonably believe necessary to prevent the
commission of a future criminal act that 1 believe is likely to result in
death or substantial bodily harm, or significant impairment of national
security.

K.  Iunderstand and agree that nothing in this Affidavit and Agreement

creates any substantive, procedural, or other rights for me as counsel or for
my client(s).*"

It shauld be apparent to all that the purpose of forcing defense counsel to sign this
agreement is so violations of the agreement may be prosecuted under 18 U.S.C. § 1001, as
happened in the Stewart case. United States v. Stewart, 2002 WL 1300059 (S.D.N.Y.
2002),2 later opinion United States v. Sattar, 2003 WL 21698266, *16-17 (S.D.N.Y. July 22,
2003) (dismissal of § 1001 count denied; even if the governmeat could not have asked the
question, it had to be answered truthfully or objected to before hand). Her co-defendant’s
case is United States v. Sattar, 2002 WL 1336755 (S.D.N.Y. 2002), later opinion, 2003 WL
21698266 (S.D.N.Y. July 22, 2003).

B. The Duty of Zealous Representation

The DoD repeatedly tells us that it expects all defense counsel to zealously defend. We
have no doubt that defense counsel will do so, in the highest traditions of duty of American
criminal defense lawyers and military lawyers. The problem with MCI-4 & -5 is that it makes it
impossible for defense counsel to provide a zcalous and ethical defense before these military
commissions.

21 MCI-5 also provides that civilian defense counsel, inter alia:

. will not be paid by the U.S. government (id. § 3(AX1))

. must have a SECRET or higher security clearance which they have to pay for (id
13(AX2)9)

. ensure the commission proceedings are counsel’s primary duty and no matter in
counsel’s private practice or personal life can interfere with the commission’s
proceedings (id)

. once proceedings have begun, counsel will not leave the site of the proceedings
without approval of the Appointing Authority or Presiding Officer (id § II(EX2))

. will make no public or private statements regarding closed sessions or about
classified material (id q I1(F))

. agree to abide by all rules and regulations concerning classified material (id § II
(G).

Z  Indictment: httpz/news.findlaw.com/hdocs/docs/terrorism/ussattar040902ind.pdf.
The government's theory is that the lawyer made a false affirmation under SAMs to the
government that she would not disclose certain things leamed from the client. Indictment §s 7
{attomney signed affirmations) & 10 (attorncy violated SAMs).
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We give three cxamples, two involving military tribunals, of lawyers taking highly
unpopular cascs:

1. The Boston Massacre Criminal Trial (1770)

The British garrisoned troops in Boston starting in 1768. On March S, 1770, a lone guard
was attacked by a mob (estimated to be between 30-60 men and young men). First came
shouting and insults. Then they threw objects. One British soldicr standing alone was hit first
by snowballs, and then by chunks of ice, coal, rocks, paving stones, and sticks. He called for
reenforcements, and other troops came to his aid. Only the troops were armed. When a soldier
was hit with a stick, he fired into the crowd, and others did, too. Five died and several were
injured. Of course, a furor erupted in Boston. The popular sentiment was immediately obvious:
this was murder, and the officer in charge, British Capt. Thomas Preston, had ordered the
shooting. Eight soldiers and Capt. Preston were turned over to the Sheriff of Suffolk County,
Massachusetts.

On March 6th, a friend of Preston’s came to lawyer John Adams’s office and asked him
to undertake their defense because Preston did not order the shooting. Adams, a busy lawyer at
the time, took the case. Before he could get involved, however, an inquest was held, and Preston
gave a lengthy deposition. 3 LEGAL PAPERS OF JOHN ADAMS 4 (Butterworth, ed., 1965,
Atheneum).

An indictment soon followed in the name of the British government, but the casc was
pursued in the Superior Court of Suffolk County, Massachusetts, Rex v. Preston and Rex v.
Wemms. Id, at 46-47. Adams and Robert Auchmuty, Jr. and Josiah Quicy, lawyers for the
soldiers, stalled the trials as long as they could so tempers would cool and a fair trial would be
more likely. Seven months later, the case came to trial before a Boston and Suffolk County jury.
Id. at 48. After a week's testimony (id. at 50-86), Adams persuaded the jury that the witnesses
that put Preston outside ordering his troops to fire were mistaken or lying—Preston only ordered
the troops to stop shooting (id at 86-88), and Preston was acquitted.

The soldiers were tried scparatcly less than three weeks later. At the end of the second
trial, six of the soldiers' were acquitted, and two were convicted of manslaughter.?

Adams’s career was oot harmed by his taking the case, although he admitted that
his practice dropped off for over a year. He went on to become the second President of the
United States. Adams’s diary account of why he took the case is pertinent to us today:

The Part I took in Defence of Cpta. Preston and the Soldiers, procured me
Anxiety, and Obloquy enough. It was, however, one of the most gallant,
generous, manly and disinterested Actions of my whole Life, and one of the
best Pieces of Service I ever rendered my Country. Judgment of Death

3 Their trial comprises the balance of id. vol. 3.
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against those Soldiers would have been as foul a Stain upon this Country as
the Executions of the Quakers or Witches, anciently. As the Evidence was,
the Verdict of the Jury was exactly right.?

2. The Nazi Saboteurs Military Tribunal (1942)

In late June 1942, eight “Nazi Saboteurs” entered the United States in civilian clothing
allegedly to engage in, what would be called today, domestic terrorism. One of them tumed
himself in to the FBI and he gave the locations of the rest. The arrests were all made by June
23d. The one who turned himself in apparently was flecing Nazi Germany and was using this
surreptitious entry as a method of gaining asylum. J. Edgar Hoover of the FBI, however, gave
the impression that they made the case and captured the saboteurs by their own investigation and
actions for the benefit of Germany so they would think that further such invasions would fail.
The government gave the impression to the one who came in that it would give him leniency, but
it reneged. All eight were charged with being saboteurs subject to trial before a military
commission since they entered the country as spies. On Juty 2d, President Roosevelt issued his
proclamation for a military tribunal, and the rules of procedure for the trial were issued on July
7th. The secret trial began on July 11th.

During the trial, defense counsel sought habeas review in the U.S. District Court for the
District of Columbia and certiorari in the U.S. Supreme Court, and the trial had a hiatus while the
Supreme Court considered the case on an expedited basis, hearing argument starting the day the
briefs were filed and carrying over to a following half day, and it promptly denied relief on July
29th with an opinion following months later. Ex Parte Quirin, 317 U.S. | (1942). The trial
resumed immediately and ended on August 1st with convictions and death sentences for six and
life for two. The President reviewed the findings and refused to stop the executions. The six
were clectrocuted in the D.C. Jail on August 8th: Forty-six days from arrest to execution,
including a three week trial. The other were granted clemency to a 10 year sentence in the
1950's.

Military defense counsel assigned to the case were Col. Cassius M. Dowell and Col.
Kenneth Royall. Col. Carl L. Ristine was shortly appointed to represent the one who came in
first because of an apparent conflict of interest, so Dowell and Royall had the other seven (two
were arguably U.S. citizens, but that was found irrelevant). By all accounts of the proceedings,
many believe that defense counsel provided zealous representation in the face of a trial that was a
foregone conclusion, designed to result in conviction, challenging the constitutionality of the
proceedings, futilely seeking a writ of habeas corpus challenging the jurisdiction of a military
tribunal, and putting on a full (to the extent allowed by the rules) and zzalous defense in a
completely secret trial held in Washington in the Department of Justice building. The quality of
their representation was not known until years later when the papers of the proceeding were
released to the public. See generally Louls FISHER, NAZI SABOTEURS ON TRIAL: A MILITARY
TRIBUNAL & AMERICAN LAW ch. 3 (Univ. Press of Kansas, 2003).

¥ Douglas Linder, “The Boston Massacre Trials: An  Account,”

http/Awvww.law.umke.edw/ faculty/projects/firials/bostonmassacre/bostonmassacre.htm! (2001).
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The outcome of the trial was foreordained by Hoover himself, believing that swift trial
and execution of the saboteurs would lead the Nazis to believe in the invincibility of the FBI in
the saboteurs® capture, but the defense lawyers apparently did all they could for their clients.
They did what was expected of American military criminal lawyers and criminal defense lawyers
in general: they defended their clients with zeal, creativity, and utmost vigor under undisputably
bad circumstances, and they sought civilian review of what they believed was an unconstitutional
process. Their reputations as lawyers were not harmed by their zeal, either. After retirement,
Col. Royall was appointed Secretary of War by President Truman.

3. The Military Tribunal of General Yamashita (1946)

After the surrender of Japan at the end of World War 11, Japanese General Tomoyuki
Yamashita was brought before an American military tribunal sitting in the Philippines. He was
charged barely three weeks afier surrender. He was assigned six American military lawyers to
defend him, gmd only one had extensive trial experience, Capt. Frank Reel. The others proved
their mettle

The tribunal was obviously orgamized to convict General Yamashita because of the
gross deaials of due process of law visited apon him. Nevertheless, the defease lawyers
served heroically, if nothing else, fighting the government every step of the way, seeking to
show that General Yamashita could not be held accountable for what was happening all
over the Philippiues, In light of how the American invasion fragmented his forces and he
could not communicate with them. Essentially, he was being held responsible for the
actions of troops under his command, even though ke was unable to command them at the
time of many of the acts they were accused of.

From the Philippines, Capt. Reel dispatched a handwritten®® petition for writ of
habeas corpas to the U.S. Sapreme Court, and it was actuaily heard, but, of course,
rejected. Application of Yamashita, 327 U.S, 1 (1946). The Supreme Court found the
tribunal to be constitutional, but one cannot appreciate what defense counsel and the
accused bad to endure without reading the dissenting opinions of Justices MURPHY, 327
US. at 26-41, and RUTLEDGE, 327 U.S, at 41-81,

Justice MURPRHY found that the tribunal violated virtually every tenet of law argued
on behalf of the accused Japanese general:

3 See generally FRANK REEL, THE CASE OF GENERAL YAMASHITA (U. Chi. Press 1949).
Compare the differing proceedings before the International Tribunal for the Far East
(ITFE) where due process actually was accorded, and the results for the individual persons

accused were better in T, MAGA, JUDGMENT AT TOKYO: THE JAPANESE WAR CRIMES TRIAL (U.
Ky. Press 2001).

% They had no typewriters or other basic things to conduct such a trial.
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The significance of the issue facing the Court today cannot be
overemphasized. An American military commission has been established to
try a fallen military commander of a conquered nation for an alleged war
crime. The authority for such action grows out of the exercise of the power
conferred upon Congress by Article I, § 8, CL. 10 of the Coustitution to
“define and punish * * * Offenses against the Law of Nations * * *.” The
grave issue raised by this case is whether a military commission so
established and so authorized may disregard the procedural rights of an
accused person as guaranteed by the Constitution, especially by the due
process clause of the Fifth Amendment.

The answer is pisin. The Fiftb Amendment guarantee of due process
of law applies to “any person” who is accused of a crime by the Federal
Government or any of its agencies. No exception is made as to those who are
accused of war crimes or as to those who possess the status of an enemy
belligerent. Indeed, such an exception would be contrary to the whole
philosopby of buman rights which makes the Constitution the great liviag
document that it is. The immutable rights of the individual, including those
secured by the due process clause of the Fifth Amendment, belong not alone
to the members of those natious that excel on the battiefield or that subscribe
to the democratic ideology. They beloag to every person in the world, victor

" or vanquished, whatever may be his race, color or beliefs. They rise above
any status of belligerency or ontlawry. They survive any popular passion or
frenzy of the moment. No court or legislature or executive, not even the
mightiest army in the world, can ever destroy them. Such is the universal
and indestryctible nature of the rights which the due process clause of the
Fifth Amendment recognizes and protects when life or liberty is threatened
by virtue of the authority of the United States.

The existeace of these rights, unfortunately, is not always respected.
They are often trampled urnder by those who are motivated by batred,
aggression or fear. But in this pation individual rights are recognized and
protected, at least in regard to goverumental action. They cannot be ignored
by any branch of the Government, even the military, except under the most
extreme and urgeat circumstances.

The failure of the military commission to obey the dictates of the due
process requirements of the Fifth Amendment is appareat in this case. ...

Yamashita, 327 U.S. at 26-27 (Justice MURPHY dissenting). There were no evidentiary or
coastitutional protections available to the accused (similar to these commissions).

In my opinion, such a procedure is unworthy of the traditions of our
people or of the immeuse sacrifices that they have made to advance the
common ideals of mankind. The high feelings of the moment doubtless will
be satisfied. But in the sober afterglow will come the realization of the
boundless and dangerous implications of the procedure sanctioned today. No
ome iu a position of command in an army, from sergeant to geseral, can
escape those future [Implications]. Indeed, the fate of some fature President
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of the United States and his chicfs of staff and military advisers may well
have been sealed by this decision. But even more significant will be the
hatred and ill-will growing out of the application of this unprecedented
procedure. That has been the inevitable effect of every method of punishment
disregardiug the element of personal culpability. The effect in this instance,
unfortunately, will be magnified infinitely for here we are dealing with the
rights of man on an international level. To subject an enemy belligerent to an
unfair trial, to charge him with an unrecoguized crime, or to vent on him our
retributive emotions oaly antagonizes the enemy nation and binders the
reconciliation necessary to a peaceful world.

Id. at 28-29 (bracketed material added).

Justice RUTLEDGE was less kind to the government. Id. at 41-42 (Justice RUTLEDGE
disseating): 4

More Is at stake than General Yamashita’s fate. There could be no
possible sympathy for him if he is guilty of the atrocities for which his death
is sought. But there can be and should be justice administered according to
iaw. In this stage of war’s aftermath it is too early for Lincoln’s great spirit,
best lighted in the Second Inaugural, to have wide hold for the treatment of
foes. It is mot too carly, it is never too early, for the nation steadfastly to
follow its great constitutional traditions, none older or more universally
protective against unbridled power than due process of law in the trial and
punishment of men, that is, of all men, whether citizens, aliecus, alien enemies
or eaemy belligerents. It cau become too iate.

With all deference to the opposing views of my brethren, whose
attachment to that tradition needless to say is no less than my own, I cannot
believe in the face of this record that the petitioner has had the fair trial our
Constitution and laws command. Because 1 cannot reconcile what has
occurred with their measure, I am forced to speak. At botiom my concern is
that we shall not forsake in any case, whether Yamashita’s or another’s, the
basic standards of trial which, among other guaranties, the nation fought to
keep; that our system of military justice shali not alone among all onr forms
of judging be above or beyond the fundamental law or the control of
Congress within its orbit of authority; and that this Court shall not fail in its
part under the Coastitution to see that these things do not bappen.

Justice RUTLEDGE found the military commission to be unconstitutional, (1) in significant
part because of the deficiencies in the rules of evidence that allowed ex parte evidence
without authentication (id. at 48-49 & n. 9; id. at 52-53), something shared by today’s
military commissions, (2) the lack of an opportunity to prepare a defense to defend against
64 specifications, including the government adding 59 more specifications on the day the
trial started (id. at 56-61); and a denial of a continuance to prepare a defense (/d. at 60-61);
(3) ignoring of the Articles of War (now the UCMY) for the trial as required by statute (Jd
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at 61-69); (4) ignoring the Geneva Convention of 1929 (id. at 72-78); (5) demying application
of the due process clause of the Fifth Amendment to Yamashita (id at 78-81).

Justice RUTLEDGE closed as follows:

1 cannot accept the view that anywhere in our system resides or lurks
a power so unrestrained to deal with any human being through any process
of trial. What military agencies or authorities may do with our ememies in
battle or invasion, apart from proceedings i» the nature of trial and some
semblance of judicial action, is beside the point. Nor has amy haman being
heretofore been held to be wholly beyond elementary procedural protection
by the Fifth Amendment. I cannot consent to even implied departure from
that great absolute,

It was a great patriot who said:

“He that would make his own liberty secure must guard even
his enemy from oppression; for if he violates this duty he establishes a
precedent that will reach himself.”*

42. 2 Tux COMPLETE WRITINGS OF THOMAS PAINE (edited by Foner, 1945)
588,

Id at 81,

Justice RUTLEDGE thus states our concern today: American soldiers and civilians
are at risk of being similarly denied due process as happened in Iraq in 1991; Acree, supra;
if they are captured because of our example of a trial withoat minimal due processin
violatiou of our owp law and international law,

C. Comparison to Today’s Criminal Defense Bar

The kind of defense afforded one accused of crime is an integral part of the American
legal tradition, and it is NACDL’s mission:

Ensure justice and due process for persons accused of crime . . .

Foster the integrity, independence and experience of the criminal defense
profession . . .

Promote the proper and fair administration of criminal justice.
NACDL Bylaws, Art. IL § 1.

The public and the courts expect criminal defense lawyers to provide a zealous defense to
every client, no matter how unpopular that client may be. Representing the unpopular is the job
of the criminal defense lawyer, and it is necessary to insure that the rights of all of us are
protected and maintained. This has been recognized for hundreds of years. See Lord
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Brougham’s closing argument in 2 TRIAL OF QUEEN CARQLINE 7-8 (1821), quoted in DAVID
MELLINKOFF, THE CONSCIENCE OF A LAWYER 188-89 (1973); GEORGE SHARSWOOD,
PROFESSIONAL ETHICS 84-84 (1884); McCoy v. Court of Appeals, 486 U.S. 429, 435 (1988);
United States v. Wade, 388 U.S. 218, 256-58 (1967) (Justice WHITE, concurring and dissenting).
It is imbedded in the ethical rules by RPC Rule 1.1 (duty to be competent), Rule 1.3 (duty to be
diligent), Rules 1.7-1.10 (duty to be independent), and Rule 2.1 (candid advice). See also RPC
Rule 1.16(b) (duty to withdraw if counsel cannot zealously defend).

If representation of a particular person is or becomes morally repugnant to the lawyer, or
simply impossible under the circumstances; RPC Rule 1.7(a)(2); the lawyer should not take the
case or may withdraw in a proper case. RPC Rule 1.16(b); RESTATEMENT (THIRD) OF THE LAW
GOVERNING LAWYERS § 32, and Comment (2000); Tenn. Op. 96-F-140. Indeed, a lawyer that
cannot give the client his or her all should not be in the case because that creates a personal
conflict of interest under Rule 1.7(a)(2). A lawyer’s personal conscience or moral code is a valid
consideration in determining whether or how to proceed. RPC Preamble § 6. See also id. { 14:

The Rules presuppose a larger legal context shaping the lawyer’s role.
That context includes court rules and statutes relating to matters of licensure, laws
defining specific obligations of lawyers and substantive and procedural law in
general. Compliance with the Rules, as with alt law in an open society, depends
primarily upon understanding and voluntary compliance, secondarily upon
reinforcement by peer and public opinion and finally, when necessary, upon
enforcement through disciplinary proceedings. The Rules do not, however,
exhaust the morai and cthical considerations that should inform a lawyer, for no
worthwhile human activity can be completely defined by legal rules. The Rules
simply provide a framework for the ethical practice of law,

Any criminal defense lawyer needs to keep in mind that the government will contend that no law
but the MCO and MCIs will apply and that the accused has only the rights the government
chooses to give.” Defense counsel may feel it necessary to seek civillan court review, as
bappened in Ex Parte Quirin and Application of Yamashita cvea if counsel believes that the
coarts will anlikely interveme. The scholars uniformly believe that the President has
exceeded bis authorfty as Commander-ie-Chief when the War Powers Clause of the
Coastitution resides that power in the Congress. U.S. Const., Art. L, § 8, cl. 11; see
Youngstown Sheet & Tube, supra. An independent judiciary may, and should, agree.”*

7' See, e.g., Mark Hambiett, “Government Argues Jose Padilla Has Few Rights,” New
York Law Jourmal (July 29, 2003) (http://wwwlaw.com/jsp/article.jsp?id=1058416437338)
involving Padilla v. Rumsfeld pending in the Second Circuit (““The laws and customs of war
recognize no right of enemy combatants to have access to counsel to challenge their wartime
detention,’ attorneys for the government said in their brief.”).

2 There is a difficult jurisdictional issue here, too: NACDL belicves that Guantanamo

Bay, Cuba, was picked for the forum for these military commissions to enable the government to
defeat any effort at an accused person obtaining civilian court jurisdiction over him. These
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D. ABA’s Propesed Recommendation

NACDL also endorses®® the American Bar Association’s proposed Recommendation
from its Task Force on Treatment of Enemy Combatants from the ABA’s Criminal Justice
Section and the Section of Individual Rights and Responsibilities.® That recommendation
states:

FURTHER RESOLVED, that the American Bar Association endorses
the following principles for the conduct of any military commission trials that
may take place:

1. The government should not monitor privileged conversations, or interfere
with confidential communications, between defense counsel and client;

2. The government should ensure that CDC who have received appropriate
security clearances are permitted to be present at all stages of commission
proceedings and are afforded full access to all information necessary to prepare a
defense, including potential exculpatory evidence, whether or not used, or intended
to be used, at a trial;

3. The government should ensure that CDC are able to consult with other
attomneys, seek expert assistance, advice, or counsel outside the defense team, and
conduct all professionaily appropriate factual and legal research, subject to their
duty not to reveal or disseminate classified or protected information or to such
other conditions as a military commission may determine are required by the
circumstances in a particular case after notice and hearing;

4. The government should not limit the ability of CDC to speak publicly,
consistent with their obligations under the Model Rules of Professional Conduct,
and subject to their duty not to reveal or disseminate classified or protected
information, or to such other conditions as & military commission may determine
are required by the circumstances in a particular case after notice and hearing;

“enemy combatants™ are not being tried in the place of their alleged crimes as required by the
Law of War.,

ﬁuamanamo Bay has a unique status as leased land which the government claims foils
any clvilian court’s efforts to assert jurisdiction over the detainees. See Odah v. United States,
355 U.S.App.D.C. 189, 321 F.3d 1134 (2003).

*?  This [provision was separately unanimously adopted on August 6, 2003, by the
I;I_ACDL Executive Committee which acts for NACDL between meetings of the Board of
rectors.

* It is also endorsed by the Association of the Bar of the City of New York and the
Beverly Hills Bar Association.
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LR The government should provide for travel, lodging, and required security
clearance background investigations for CDC, and should consider the
professional and ethical obligations of CDC in scheduling of proceedings.

6. The Government should permit non-U.S. citizen lawyers with appropriate
qualifications to participate in the defense.

7. To the extent that the government secks modification of any of the
foregoing on the basis of national security concerns, it should be required to do so
on a case-by-case basis in a proceeding before a neutral officer and with defense
participation.

FURTHER RESOLVED, that Congress and the Executive Branch
should develop rules and procedures to ensure that any military commission
prosecution in which the death penalty may be sought complies fully with the
provisions of the ABA Guidelines for the Appointment and Performance of
Counsel in Death Penalty Cases (rev. ed. 2003).

The U.S. Supreme Court virtually adopted these ABA Guidelines for the Appointment and
Performance of Counsel in Death Penalty Cases on June 26, 2003 in Wiggins v. Smith, 123 S.Ct.
2527, 2537 (2003).

E. Duties of Defense Counsel in a Military Commission

It appears from the rules under which these commissions will operate that defense

counsel] will be severely disadvantaged. Defense counsel has no ability to share information with
co-defendant’s counsel or witnesses to attempt to put on a common defense, defense counsel
likely will be limited in counsel’s ability to even meet with the client, and attorney-client
communications will be monitored.”!

A military lawyer detailed to take the case likely has no choice to get involved, but

the military lawyer should refuse to sign the military version of Annex B,” but civilian

' Defense counsel most certainly will need an interpreter to communicate with the

client, and the interpreter will likely be provided by the CIA, DIA, or other governmental entity,
and the communications will be monitored and likely will be recorded. The government insists
that the information so obtained will not be used against the accused in that proceeding, and the
foture crime exception applies. (MCI-S, Annex B, § II(T) & () (defense counsel must reveal
future crimes likely to result in death or seriously bodily harm or impair national security;
compare RPC Rule 1.6(b)(2))

Since there is no double jeopardy protection in these military commissions, admissions of

the accused to counsel could be used in another trial over the same facts or a related trial.

32 We take no position on a military lawyer’s obligation to refuse to execute what he or
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counsel does have a choice to not apply to be counsel.”®

We also believe that no military or civilian defense lawyer should apply to bandle
such cases unless qualified to handle death penalty cases in their local jurisdictions or ln
federal or military courts. These military commission cases must presumptively be
considered death penalty cases, but, under the rules of the military commission, counsel
and the accused may not learn that the case is being pursued as a death penalty case until
the opening statement since there is no fundameutal fairness requirement, as in the civilian
system, of notice and the pleading of an aggravating circumstance so the accused can
prepare for a penalty phase.

It is NACDL’s position, by unanimous vote of the Board of Directors having viewed
MC1-5's Annex B and debating the question, that it is unethleal for a criminal defense
lawyer to represeat a person accused before these military commissions because the
conditions imposed upon defense counsel before these commissions make it impossible for
counsel to provide adequate or ethical represeatation. Defense counsel cannot contract
away his or her client’s rights, including the right to zealous advocacy, before a military
commission, which is what the government seeks in Annex B.

NACDL will not condemn criminal defense lawyers who undertake to represent
persons accused before military commissions. If defense counsel undertakes representation
and can abide by these rules, counsel must seek to raise, with knowledge of the
extraordinarily serious aand ueonsdonble risks involved in violating Annex B just by
doing what we do everyday,™ raising every conceivable good faith argument concerning
the jurisdiction of the military commission, the legality of denlal of application of the
UCMJ, treaties, and due process of law, including resort to the civilnn courts of the United
States to determine whether the proceedings are constitutional.”

she believes is an unlawful order. See generally 10 U.S.C. § 892. We Jeave it to the individual
military defense counsel involved, although NACDL through its Military Law and Ethics
Advisory Committees will address specific cases on the request of NACDL members.

# Civilian counsel has to be a U.S. citizen under the MCO and MClIs (except for British
counsel given special status), If a U.S. lawyer is sought to be retained, the lawyer is cautioned
that the Office of Foreign Assets Control operating under the International Economic Emergency
Powers Act (IEEPA), 50 U.S.C. § 1701 er segq., will determine that the defense lawyer cannot be
paid under the Taliban Sanctions, 31 C.F.R. § 545, and the Global Terrorism Sanctions, 31
C.FR. § 594. Compare United States v. Lindh, 212 F.Supp.2d 541 (ED.Va. 2002) (Lindh's
lawyers, however, were not pald with foreign funds).

3*  We strongly caution, however, that counsel must keep in mind that signing
Aunex B and thea refusing to abide by its terms likely will be treated by the government as
a crime under 18 U.S.C. § 1001. The government has done so as to Special Administrative
Measures agreements in the Bureau of Prisons.

% By signing Annex B, defense counsel waives the ability to test the constitutionality of
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If counsel appearing before a military commission has an ethical guandary that they
cannot resolve, they need to comsult with their state bars. Military case law has already
settied that issue (as noted above), and 28 US.C. § 530B and 28 C.F.R. § 77.3 makes all
government lawyers subject to regulation by their state bars.”

NACDL members can also consult with the Ethics Advisory Committee, NACDL
will stand behind its members to insure than they can give their clients the best defense
possible.

One final note, if defense counsel seeks outside ethical assistance on an ethical
problem, defense connsel must take care in seeking that advice sot to reveal matters that
defease counsel swore to keep secret—it could lead to counsel being indicted. One can
assume that defense counsel’s calls to outside counsel from Guantanamo Bay will be
monitored, too.”’

Notice

This is an opinion only of the Ethics Advisory Committee of the National Association of
Criminal Defense Lawyers, as approved by the NACDL Board of Directors. NACDL is a
voluntary association of nearly 11,000 criminal defense attomeys with more than 80 state and
local affiliates. This opinion is intended to be the Commitiee’s best interpretation of the Model
Rules of Professional Conduct and the rules, statutes, and constitutional provisions involved as
they apply to the written facts presented to the Committee, and it is not binding on anyone other
than to show the lawyer’s good faith in reliance on it.

the proceedings in a civilian court. Defense counsel cannot waive such a fundamental client
right.

% While it varies from state-to-state, state bar cthics opinions may be binding on the
lawyer seeking the opinion, or they may be merely advisory.

" The government then will scck to impose secrecy requirements on counsel that
defense counsel consults.

26 RE 128 (al Bahlul)
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REVIEW EXHIBIT 129

Review Exhibit (RE) 129 is a memorandum signed by the Chief, Army Standards
of Conduct Office (SOCO), Office of The Judge Advocate General, located in
Arlington, Virginia. It is addressed to the Presiding Officer, United States v. al
Bahlul.

RE 129 responds to the Presiding Officer’s question concerning whether an Army
Judge Advocate can be lawfully ordered to represent an Accused who is being
tried by military commission when that same Accused declines that
representation.

RE 129 is discussed briefly in United States v. al Bahlul at R. 87-88.

RE 129 consists of 6 pages.

SOCO has requested that RE 129 not be released on the Department of Defense
Public Affairs web site, and that any requests for RE 129 be referred to SOCO.

RE 129 was released to the parties in United States v. al Bahlul, and will be
included as part of the record of trial for consideration of reviewing
authorities.

I certify that this is an accurate summary of RE 129.
/Isigned//

M. Harvey
Chief Clerk of Commissions
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NOTE by APO: The email immediately below this note states, “The exhibits are all
identical to the earlier (lowa request) exhibits.” The “lowa request” and all attachments (103
pages) can be found at PO 102 H and have not been included here for reasons of efficiency.

KH Hodges
Assistant to the Presiding Officers

From: Fleener, Tom, MAJ DoD GC
Sent: Friday, January 06, 2006 12:32 PM
To: 'Hodges, Keith'; Fleener, Tom MAJ DoD GC; Davis, Morris, COL, DoD 0GC;

Subject: RE: Presiding Officer’s Directions - RE: Ethics Opinion - al Bahul

Attachments: SOCO Ethics Opine Request.pdf
all,

Here is my request from the Amy Standards of Conduct Office. The exhibits are all identical o
the earlier {lowa request) exhibits.

Major Tom Fleaner

---=-Qriginal Message-----
From: Hodges, Keith
Sent: Wednesday, January 04, 2006 15:17
To: Fleener,Tom MAJ DoD GC; Hod Keith; Davis, Morris, COL, DoDOGC Swann

Subject: Presiding Officer's Directions - RE: Ethics Opinion - al Bahul

1. The PO does not redact information from any item made a Review Exhibit or placed
on the filings inventory. According to the Appointing Authority Memo of 30 Jun 05
entitled Duties and Responsibilities of Chief Clerk of Military Commissions, before a
filing or a Review Exhibit is made public by the Chief Clerk for Military Commissions,
he may elect to redact certain information.

(http;//www.defenselink .mil/news/Sep2005/d20050921trial.pdf). If you wish anything to
be redacted in that manner, you should make a request to the Chief Clerk for Military
Commissions.

2. If you believe information should be the subject of a Protective Order, your attention is
directed to POM 9-1.

3. The Presiding Officer directs that all the attachments to the attached request to the
Iowa Bar be placed onto CDs that can be read on any computer (i.e., Read Only), and
provide such CD to opposing counsel. In addition, the Presiding Officer directs that a
copy of the same CD be delivered to the APO when you arrive at Guantanamo. The APO
RE 130 (al Bahlul)
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has spoken to Mr. Harvey who offers his assistance in fulfilling this requirement. He is
CC on this email.

4. If and when you receive a reply, provide it to the APO, the Presiding Officer, and
opposing counsel in electronic form as soon as it is received.

5. If you have requested any ethics opinions or advisory opinions from any other Bar or
entity that could or may impact the determination of the pro se issue, immediately
provide them, and any replies thereto, to opposing counsel, the APO and the PO.

6. This email and the below emails will be placed on the filings inventory.

BY DIRECTION OF THE PRESIDING OFFICER

Keith Hodges
Assistant to the Presiding Officers
Military Commission

From: Feener, Tom, MAJ DoD G
Sent: Wednesday, January 04, 2006 1:48 PM

Yo: ‘H Keith'; Davis, Morris, COL, DoD OGC; Swann
Sullivan, Dwight, COL, DoD OGC;
Tom, MAJ DoD GC;

Colonel Brownback,

| am forwarding to you my request for an ethics opinion that | made to the lowa Bar Association. |
am not sanding all the exhibits as they are too large and in most cases, repetitive Please note,
while | believe | handled all privacy concems with my exhibits | did not redact any information
from my request. Accordingly, before posting and making part of the record the name of the
individual to whom | sent the request and my contact information on the last page should be
redacted.

Maijor Tom Fleener

-—0riginal Message—-—
From: Hodges, Keith
Sent: Tuesday, November 22, 2005 18:13

al Bahlul)
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Hodges, Keith
Wand Docketing Concems - US v, Al BahlulHodges, Keith
Your attention is invited to the below emait from the Presiding Officer.

This email will be placed on the filings inventory as PO 102 A.

BY DIRECTION OF THE PRESIDING OFFICER

Keith Hodges
Assistant to the Presiding Officers
Military Commission

From: Pete Brownback

Sent: Tuesday, November 22, 2005 4:54 PM

To: keith - 1 - work

Subject: Representation and Docketing Concerns ~ US v. Al Bahlul

Mr. Hodges,

Please send this email to MAJ Fleener, all counsel in the case of US v. Al Bahlul, and the Chief
Prosecution Counsel/Chief Defense Counsal.

Please place your forwarding email {(containing this one) on the filings inventory as part of the
PO 102 filings sequence.

COL Brownback

MAJ Fleener,

In connection with your detail "as Military Counsel for all matters relating to the
Military Commission proceedings involving Ali Hamza Ahmad Sulayman al
Bahlul", I need some reassurances, information, and actions from you, so that I can
make sure that the case is docketed in a proper manner. Please respond to this email
as soon as you receive it; copying all of the parties to whom it is addressed.

1. What bars are you 8 member of?

2. When do you intend to see your client? I ask this question because it is my
understanding that you did not see him on 15, 16, or 17 November 2005,

RE 130 (al Bahlul)
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notwithstanding that you were in Guantanamo and you had an OMC-provided
translator with you.

3. Do you believe that there is any reason which prevents you from seeing
your client? If there is a problem with gaining access based on your expressed belief
that you do not represent Mr. Al Bahlul, please let me know. 1 am sure that the JTF
will allow you access when your status as detailed defense counsel is made clear to
them.

4. Insofar as actions are concerned, your status as detailed defense counsel,
regardless of your beliefs concerning representation, means that you must perform
certain duties within and for these proceedings. These duties include, but are
certainly not limited to:

a. Communicating with the Presiding Officer, the Assistant to the
Presiding Officer, the Chief Defense Counsel, and the government on matters which
do not constitute representation.

b. Advising the PO, APO, CDC, and the government when
responding or communicating would, in your opinion, constitute representation.

¢. Determining whether your client wishes to have yon represent him.

d. Advising the PO, APO, CDC and the Prosecution whether your
client wants you to represent him.

e. Advising the PO APO, CDC and the Prosecution whether you are
going to represent him.

f. Any and all other duties of a detailed defense counsel.

5. Assoon as you become aware of a matter which you believe you should
not deal with because it might constitute representation, you must immediately
make the PO, APO, and CDC aware of that fact. You may not wait until the due
date to state that you can not respond to the requirement or answer the
correspondence. This includes, for instance, PO 101 which has certain due dates
laid out in it.

6. You, under the guidance and direction of the Chief Defense Counsel, have
the duty to determine your ability ethically to represent Mr. Al Bahlul, if and when
he states that he does not want you to represent him. I do not believe that you can
make a decision on that matter until you see him, so I believe that you must make
seeing him your first priority. You, obviously, believe that he will decline your
services, but I do not think that you can make such a judgment without talking to
him face to face. Times change and people change their decisions; for instance,
according to the motion filed on behalf of Mr. Al Bahlul and others, he appears to
want representation in Federal District Court on the issue of habeas corpus at least.

7. While you are making the arrangements to see Mr. Al Bahlul, you should
also be gathering information and seeking advice or an opinion on the potential
ethical dilemma. This can not wait. If you want me to send a letter to your bar(s),

RE 130 (al Bahlul)
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The Judge Advocate General of the United States Army, or the General Counsel of
the Department of Defense explaining the situation or verifying your own letters to
them, I will do so. If not, when do you intend to write these entities?

8. I draw your attention to the provisions of Military Commission
Instruction #4 (16 Sep 05), specifically paragraphs 3B(11) and 3D.

Peter E. Brownback III
COL,JA
Presiding Officer

RE 130 (al Bahlul)
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Office of Military Commissions
Office of the Chief Defense Counsel
1600 Defense Pentagon
Room 3B688
Washington, D.C. 20301

Dept of the Army - JAGC
Standards of Conduct Office January 4, 2006

Dear Coloncll

My name is Major Tom Fleener. [am an Army Reserve JAG Officer who has
been ordered to active duty to represent onc of the Guantanamo Bay detainecs before a
military commission. I am an lowa lawyer, license # 14805, and a Wyoming lawyer,
license # 6-3747. In the formal request that follows, I respectfully seck answers to three
questions: the first involves a military lawyer’s order to represent a client who declines
such representation; the second involves a military lawyer’s participation in proceedings
before a military tribunal, where that tribunal’s procedures depart substantially from
customary, domestic and international standards of due process; and the third asks
whether the convergence of conditions under the first two questions affects the answers
to either of those questions. Accordingly:

1. May a military lawyer obey the order of a military
tribunal to represent a person charged with criminal
offenses before the tribunal, when (1) that person has
declined representation by counsel, (2) the tribunal has
made no particularized finding that the person has been or
will be disruptive to the tribunal or is mentally or
physically incapable of representing himself, (3) the
tribunal has made no finding that appointing standby
counsel would be inadequate to protect against disruption
of the proceedings, and (4) the tribunal's decision to deny
the person's claim to represent himself, or to choose his
own counsel is based on a categorical assertion that
national security and Iogistical concerns prohibit both
courses, without regard to whether reasonable, less-
restrictive means may be available?

2. May a military lawyer obey the order of a military
tribunal to represent a person before a military commission,

RE 130 (al Bahlul)
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when the rules of the tribunal depart significantly from
customary, domestic and international standards for due
process? More specifically, the rules of the tribunal permit
(1) non-disruptive defendants to be excluded from their
own commission proceedings and testimonial hearsay
admitted, in contrast to the Confrontation clause, (2)
statements obtained through torture or other coercive
means to be admitted into evidence, (3) the admission of all
evidence that is “probative to a reasonable person,”
regardless of the prejudicial effect such evidence may have,
(4) the death penalty to be imposed with as few as seven
panel members and no requirement that aggravating factors
be charged or proven, and (5) the accused’s trial to be
delayed indefinitely?

3. Does cither your answer to question 1 or 2 change if the
conditions outlined in both questions are applicable to the
proceeding?

Background

On September 18, 2001, Congress authorized the President to use all necessary
mdappropnmfomeagamstthosenauom,orgamzauonsmpusonhedetanunu
planned, authorized, committed, or aided the terrorist attacks that occurred on September
11,2001 .... (Encl. 1). Pursuant to that apparent authorization, the President issued a
Military Order (Encl. 2). That Military Order has served as the basis for the military
commissions at Guantanamo Bay. .

On July 23, 2003, President Bush determined that Sulayman al Bahul was subject
to the military commission process. (Encl. 3).

In early 2004, Army Major Mark Bridges and Navy Lieutenant Commander Phil
Sundel were detailed to represent Mr. al Bahul. This detailing was made pursuant to
DoD Military Commission Order No. 1. Paragraph 4C. (Encl 4. - please note, the MCO
#] was revised on August 1, 2005, but the applicable provisions have not changed).

Later in 2004, during the initial session of Mr. al Bahul's proceeding before the
military commission, he announced that he wished to represent himself and explicitly
refused to accept Major Bridges and Lieutenant Commander Sundel as his counsel.
Consequently, both attorneys sought to withdraw. Chief Defense Counsel, Colonel Will
Gunn denied this request as the MCO required detailed military defense counsel at all
times. The attorneys then sought amendments to the commission’s rules governing the
accused’s rights to select counsel. (Eacl. 5).

RE 130 (al Bahlul)
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The issue of the right of self-representation was briefed several times. On
September 2, 2004, the defense wrote a memorandum of Iaw on the topic (Encl. 6). Their
memorandum concluded that Mr. al Bahul had a right to represent himself and that this
right was universally accepted. On October 1, 2004, the prosecution wrote a response to
the defense memorandum of law (Encl. 7). In their response, the prosecution concurred
with the defense position that Mr. al Babul had a right of self-representation and joined
the defense in their initial request to have the rules amended to comport with both
domestic and international law. The defense submitted three additional documents in
support of the position — shared by defense and prosecution — that the commission’s
procedure needed to be changed to allow for self-representation (Encls. 8-10).

On July 14, 2005, despite both the prosecution and the defense joining in the
request to amend the rules to allow for self-representation, the Appointing Authority
denied the request (Encl. 11). Shortly thereafter, as they had not established an
attorney/client relationship with Mr. al Bahul, both Major Bridges and Lieutenant
Commander Sundel departed the Office of the Chief Defense Counsel for other
assignments.

On September 14, 2005, Colonel Dwight Sullivan, Chief Defense Counsel, Office
of Military Commissions, met with Mr. al Bahul in Guantanamo Bay. During that
meeting, Colonel Sullivan told Mr. al Bahul that he would be assigning me to Mr. al
Bahul's case. Mr. al Bahul told Colonel Sullivan that he would not accept me as his
lawyer (Encl. 14).

On November 1, 2005, I was ordered to active duty from my civilian job as an
Assistant Federal Public Defender in Cheyenne, Wyoming (Encl. 12). On November 3,
200S, Colonel Sullivan detailed me to represent Mr. al Babul (Encl 13).

On November 22, 2005, the Presiding Officer in charge of Mr. al Bahul's
commission sent an email to Colonel Sullivan questioning the ethical propriety of my
actions — or lack of action - on behalf of Mr. al Bahul, (Encl. 15).

On November 28, 2005, the Presiding Officer issued a lengthy directive to me
regarding my duties to Mr. al Bahul (Encl. 16). Page 4, paragraph 7 of his email
specifically instructed me to seek advice on the potential ethical dilemma from the state
bar associations of which I am a member, The Judge Advocate General of the US Army,
and the DoD General Counsel. Accordingly, I &m making this request,

As I mentioned above, I am licensed to practice law in Jowa and Wyoming. I am
also admitted to practice in the U.S. District Court for the District of Wyoming and the
Court of Appeals for the 10th Circuit.

In addition to this request of you, I am requesting opinions from the States of
Wyognng and Iowa; the American Bar Association; and, the National Association of
Criminal Defense Lawyers (NACDL). For your review, I am enclosing a prior opinion
offered by the NACDL for you to review (Encl. 17) as it outlines some of the other
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considerations a defense attorney faces, outside but related to the question I am asking
you.

If you have any additional questions for me or need anymore information, please
eallmycellat*oremailme as [ will be away
from my office often. My fax number is 1 would appreciate receiving
your opinion by fax. Again, I thank you for your assistance in this matter and await your
opinion.

Sincerel

J J

Tom Fleener

Major, Judge Advocate
Geaeral's Corps

U.S. Army Reserves

RE 130 (al Bahluf)
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REVIEW EXHIBIT 131

Review Exhibit (RE) 131 is curriculum vitae of Translator No. 1.

RE 131 is discussed briefly in United States v. al Bahlul at R. 21, 31 and 36.

RE 131 consists of 7 pages.

Translator No. 1 has requested, and the Presiding Officer has determined that
RE 131 not be released on the Department of Defense Public Affairs web site. In
this instance Translator No. 1’s right to personal privacy outweighs the public
interest in this information.

RE 131 was released to the parties in United States v. al Bahlul, and will be
included as part of the record of trial for consideration of reviewing

authorities.

I certify that this is an accurate summary of RE 131.
/Isigned//

M. Harvey
Chief Clerk of Commissions
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REVIEW EXHIBIT 132

Review Exhibit (RE) 132 is curriculum vitae of Translator No. 2.

RE 132 is discussed briefly in United States v. al Bahlul at R. 21, 31 and 36.

RE 132 consists of 2 pages.

Translator No. 2 has requested, and the Presiding Officer has determined that
RE 132 not be released on the Department of Defense Public Affairs web site. In
this instance Translator No. 2’s right to personal privacy outweighs the public

interest in this information.

RE 132 was released to the parties in United States v. al Bahlul, and will be
included as part of the record of trial for consideration of reviewing authorities.

| certify that this is an accurate summary of RE 132.
/Isigned//

M. Harvey
Chief Clerk of Commissions
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Filings Inventory - US v. al Bahlul

PUBLISHED: 10 Jan 05

Issued in accordance with POM #12-1.
See POM 12-1 as to counse!l responsibilities.

This Filings Inventory includes only those matters filed since 4 Nov 2005.

Prosecution (P designations)

. Status /Disposition/Notes
Motion OR = First filing in series
Name Filed Response Reply Letter indicates filings submitted after

initial filing in the series.
R=Reference

RE 133 (al Bahlul)
Page10of8
Filings Inventory, US v al Bahlul, Page 1 of 8 Pages
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Defense (D Designations)
Dates in red indicate due dates

Designation
Name

Motion
Filed /
Attachs

Response
Filed /
Attachs

Reply
Filed /

Attachs

Status /Disposition/Notes
OR = First filing in series
Letter indicates filings submitted after initial

filing in the series.
Ref=Reference

LK N IEE BE RN

Filings Inventory, US v al Bahlul, Page 2 of 8 Pages
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PO Designations

Status /Disposition/Notes
Designation OR = First filing in series RE
Name : Letter indicates filings submitted after initial filing in the
(Po) series.
Ref =Reference
PO 101 - Resumption of Proceedings Memo o Sent to counsel 16 Nov by email; DC personally served at . OR-102
GTMO. A-112
¢ A. Prosecution calendar (para 7b, PO 101) B-123
¢ B. Defense reply and PO response (para 7c, PO 101), 16 Dec C-124
¢ C, Prosecution reply to para 7c, PO 101, 12 Dec D-125
¢ D. Defense response to PO directions (PO 101 B) and to PO E-126
101, 19 Dec
o E. DC email and PO Response, 20 Dec 05
PO 102 — Collection of Pro Se materials ¢ Sent to counsel 16 Nov by email; DC personally served at OR - 101
' ' ' GTMO. ' ' A-113
e A.PO Email to MAJ Fleener and ALCON on case B-114
concerning duties of detail counsel and representation, 22 Nov ](): - i }-Z
05 -
¢ B. PO email to CDC and DDC on DDC duties, 22 Nov 05. E-117
e C.DDC reply to PO 101 A, 28 Nov F-118
¢ D. CDC email about al Bahlul’s desires as to counsel | G-119
Dec. H-128
¢ E. Draft request for opinion to SOCO for comment - 1 Dec 1-129
05. J-130
¢ F. Defense request for delay to submit comments and PO
decision, 1 Dec 05.
¢ G. PO request to SOCO for opinion, 6 DEC 05.
e H. DC request for Opinion to Iowa Bar and enclosures.
e 1. SOCO opinion in response toPO1 G.
e 1. DC request for SOCO opinion less enclosures (See APO
note on page 1) RE 133 (al Bahiul)
Page 3 of 8

Filings Inventory, US v al Bahlul, Page 3 of 8 Pages
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PO 103 - Docketing and Scheduling ® Announcement Jan 06 session, defense request for delay, OR- 120
PO decision - 1 Dec 05 A-121
e A. Announcement of Jan 06 session Specific times, 9 Dec B-122
05.
o B. Presence of LT e session.
o

RE 133 (al Bahiul)
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PROTECTIVE ORDERS

ProOrd | Designation | Signed Date Topic RE
# when signed | Pages
Pro Ord D is the first filing for ProOrds
2 9 Jul 04 Legal Advisor Protective Order - Classified Information 108
2 30 Jun 04 Legal Advisor Protective Order — Unclassified Sensitive Information 109
2 17 Mar 04 Legal Advisor Protective Order - Unclassified Sensitive Information 110
1 PO Order on name of Translators

RE 133 (al Bahiul)
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Inactive Section

Prosecution (P designations)

Name

Motion
Filed

Response

Reply

Letter indicates filings submitted after initial filing in the

Status /Disposition/Notes
OR = First filing in series

series.
Ref=Reference Notes

Filings Inventory, US v al Bahlul, Page 6 of 8 Pages

162
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Inactive Section

Defense (D Designations)

Designation
Name

Motion
Fited /
Attachs

Response
Filed /
Attachs

Reply
Filed /
Attachs

Status /Disposition/Notes
OR = First filing in series

Letter indicates filiugs submitted after initial

filing in the series.
Ref=Reference

Filings Inventory, US v af Bahlul, Page 7 of 8 Pages

163
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Inactive Section

PO Designations
Status /Disposition/Notes
Designation OR =First filing in series RE
Name Letter indicates filings submitted after initial filing in the
(PO) series,

Ref =Reference

Filings Inventory, US v al Bahlul, Page 8 of 8 Pages
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OFFICE OF THE SECRETARY OF DEFENSE
OFFICE OF MILITARY COMMISSIONS
1600 DEFENSE PENTAGON
WASHINGTON, DC .20301-1600

QFFICE OF TME
o

November 21, 2005

MEMORANDUM FOR LIEUTENANT COLONEL) USAFR
LIEUTENANT COMMANDER USN
MAJOR USA
LIEUTE USNR
SUBIECT: Detailed Prosecutors

Consistent with my authority as Chief Prosecutor and the provisions of Sections 4B(2) of
Military Commission Order No. 1, dated August 31, 2005, and Section 3B(9) of Military
Commission Instruction No. 3, dated July 15, 2005, all previous detailing orders related to
U.S. v. Al-Bahlul are rescinded and the above named counsel are detailed and designated as
follows: -

United States v. Al-Bahlul

Detailed Prosecutor:

Lieutenant Colone! [ NG
Detailed Assistant Prosecutors:
Lieutenant Commander,|
Major

Uieutensn:

A T
MORRIS D. DAVIS
Colonel, U.S. Air Force

Chief Prosecutor
Office of Military Commissions
cc:
Deputy Chief Prosecutor
RE 134 (al Bahlut)
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Translation of RE 135 (al Bahlul) -

BOYCOTT

This boycott is the result of an objection and it is followed by a renunciation — until the.
time of the final punishment sentencing.

11/12/1426 Hegira (the Moslem year.)
11/172006

Translated by a Commission Translator

. RE 135 (al Bahlul)
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA

ISSAM HAMID ALIBIN ALI AL JAYF],
Detainee,
Guantdnamo Bay Naval Statlon,
. Guantinamo Bay, Cuba,

HAMIDALIALJAYFI,
As Next Friend ofISSAMHAM'!DALIBIN
- ALYAL JAYFI,

OTHMAN ALI MOHAMMED AL

SHAMRANY, Detainee,
Guantéinamo Bay Naval Staﬂon,
Guantinamo Bay, Cuba

ALI MOBAMED OMAR AL SHOMRANY,

-As Next Friend of OTHMAN ALIX
MOHAMMED AL SHAMRANY,

KHALID MOHAMMED AL THABB],
: Detainee,
Guantinamo Bay Naval Station,
Guantfinamo Bay, Cuba, :

_GHURBANY, As Next Friend of KHALID . -

MOBAMMED AL THABBI, -

- ALI HAMZA ABMED SULIMAN
BAHLOOL, Detainee,
Guantinamo Bay Naval Station, .
Guantinamo Bay, Caba, .

ABDOUL MOHAMMED AHMED
BAHLOOL, )
As Next Friend of ALI HAMZA AHMED
SULIMAN BAHLOOL

. SALEH MOHAMMED SELEH AL
THABBII, a/k/a SALEH MOHAMMED AL
DHABI,

Detainee,

Guantfinamo Bay Naval Station,

Guantinamo Bay, Cuba,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
D)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
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FATMAH QHASIM AL ABMADI .
As Next Friend of SALEH MOHAMMED
: SELEH AL THABBII

ABDUL AL QADER AHMED HUSSA]N
Detainee,
. Guantfinamo Bay Naval Station
Guantinamo Bay, Cuba,

. ABDULGADER AHMED HASIN
ABOBAKER

As Next Friend of ABDUL AL QADER
ABMED HUSSAIN :

Peﬁﬁoner;lPl;inﬂHs,
Y.

‘GEORGE W. BUSH,
President of the United States
The White House
1600 Pennsylvania Ave., N.W,
‘Washington, D.C. 20500

DONALD RUMSFELD,
Secretary, United States
Department of Defense
1000 Defense Pentagon
‘Washington, D.C. 20301-1000

*  ARMY BRIG. GEN. JAY HOOD,
Commander, Joint Task Force
JTF-GTMO
APO AE 09360; and

ARMY COL. MIKE BUMGARNER,
Commander, Joint Detention
Operations Group - JTF-GTMO
JTF-GTMO ‘
APQ AE 09360, and

Mr. JOHN D. ALTENBURG, JR,, - :
- Appointing Authority for Military
Commissions
1851 South Bell Street
-, Arlington, VA 22202

Respondents/Defendants,

. . .
. . . N
R .
] .
vvvvvvvvvvvvvuvvvuvvvvvvvvvvvvvuuvvvvvuuvvdvvvvv
. . ' .
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. SUPPLEMENTAL PETITION OF ALI BAMZA ABMAD SULIMAN BAHLOOL
FOR WRIT OF HABEAS CORPUS AND COMPLAINT FOR INJUNCTIVE,
DE TORY. REL _ - .

Ons of the above named Petitioners, Ali Hamza Ahmad Suliman Bahloo] (“Bablool”)
through his undersigned attomeys, files this _supplemental petition against_' Respondénts for -
habeas and other relief. Respondents have beld Baklool for more than three years without ove -
' demonstrating a basis for bis deteation. They have now charged Baklool with “crimes” that they
have made up after the fact. Respondents intend to try Bahlool for those “crimes” before a
military panel that they have appointed and ovér which ﬁy exercise reviewing authority.. The
prospect of this lawless procesding provides no basis for the continued detention of Bahlool.

In support of his Petition, Bahlool alleges as follows:
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INTRODUCTION
1. - Petitioner Ali Hamza Ahmad Suliman Bahlool is currently incarcerated st United .|
. States Navai Station, Guantanamo Bay, Cut;a (bereinafter "Guantanamo Ba-y").' Upon '
information and belief, Bahlool was seized in or about Deceatber 2001, in Afghamstan and was
snbscquently uansfared to the custody of U.S. military and intelligence pcrsonm-.l Bahlool was -
' note.ngagedmcombatagamstUS urotherformatthcnmcofhxsscxzure 4
2. Bahlool has been unlawfnlly detained at the du'ectxon of the Respondents for over
three years. Dunng the period of his initial seizure and subsequent confinement Respondents
" have authorized, duected and/or permmed illegal, abuswe and cocmxve condmons of - |
confinement and interrogation to be du'ected against BahlooL! |
3 'I‘here is no basis for Bahlool's dete.nt:on. At no time did Bahlool engage in any
criminal or terrorist conduct. Nor did be kill, injure, fire upon, or direct fire upon, any U.S. or
Coalition Forces. .Nor did he attempt any suqh cm;iuct. He did not at any time commit any
cmnmal vio'latioqs, or any violiﬁons of the Jaw of war. Nor did he ever eater into any agreement
| with ainyone to do so. Actordingly, Bahlool brings this action seeking a writ of habeas corpus to
secure his release from Respondents’ unlawful detention. - ‘ | .
4 Lacking any lawful besis for Bahlool's continued deteotion, Respondeats iow
seck to justify Bahlool's detention by subjccti.n'g him o "trial” by ﬁnmfy‘ commission (ibe
"Commission") on a purborted war crimes charge of Respondex#s' own Mon and deﬁmuon

never before mog'nized under international law, and using a Mn that also ha; been made

! The information provided in this Comp!amt has been comptled from several sources, including-
counsel's personal knowledge, the Charge Sheet lodged against Bahlool by the U.S. Department of Defense
(attached hereto as Exhibit 1), other information made public by the government, media reports, and counsel's
independent investigation. 1t does not include any privileged information from Bahlool. or any confidential
discovery or CLASSIFIED information that the government has provided to counsel.
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up ot of whole cloth. Because Respondents' war crimes charge is indispitably invelid and the
Commission’s process and procedures unlawful, Bahlool seelss habeas relicf with respect to his
unlawful detention and trial by the Commission. . '

5. As set forth more fully below, Bahlool also chal]enges numerous other unlawful
aspects of his continued detention by Rmpondents. including, without limitation (i) Respondents'
failm§ 10 a.fford Bahlool the protections of the Geneva Conventions and other Appﬁc;ble law to
which he is presumpﬁvely' and actually entitled, (ii) Respondents' denial of Bahlool's rights to
due process and equal protection of the Jaws, (i) Bahlool's continued detention in derogation of
his right to speedy trial under applicable faw, (i¥) Respondents' reliance, in charging ad
detaining Bahlool for trial, on statements garnered through the use of illegal, improper, abusive
and coercive means and methods of interogation and treatment directed at Behlool and other :
detainees, and (v) various other deficiencies in the Commission and/or combatant status review
tribunal process and procedures. | . _

6.  Last year, the Supreme Court explained that “[c]onsistent with the historic
purpose of the writ, this Court has recognized the federal courts’ power to revww apphcanons for
habess relief in a wide variety of cases involvmg Executive detention, in wamm as well as in
times of peace.” Rasulv. Bush, 542 U.S, at 474, 124 S. Ct. 2686, 2692-93 (2004).

'7. Th%s is one such 4pplication. Bahlool invokes the protection of this Court and
seeks the Great Wit in order to secure his release and o vindicste the fondamental rights
rccogmzed by th; Supremé Court. See Hamdi v. Rumsfeld, 542 U.S. at 545, 121.4 S Ct. 2633 n,
15 (2004); id. at 2655 (Souter, J., concurring in part, dissentiné in part, and concurrlng in the
* judgment) “Petitioner’s allegations — that. . .they have been held in Executive detention for more .

than two years in territory subject to the long-term, exclusive jurisdiction and control of the
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United States, thhout access to counsel and without being charged with any wmngdox.ng..‘.
unquestionably dwcnbe custody in vxolauon of the Constmmon or laws or treaties of the Umu:d .
| States.” 28 U.S.C. § 2241(c)(3); Rasul, 542 U.S. at 488, 124 S. Ct. at 2700 (Kennedy. "
' concumng) ("[a] nwessary coro]lary of {Johnsan v.]J Eisentrager [, 339 U.S. 763 (1950)] is that- ‘
there are clrcumsmnces in which the cou:ts mamtam the powa and the responsxbﬂny to protect -
persons from unlawful detention even whene military affairs are implicated™), c1ung Ex parte
Milligan, 4 Wall. 2, 18 L.Ed. 281 (1866).
_ PARTIES
8. Petitioner Bahlool, bora in 1968 in Yemén, is a citizen of Yemen. The United -
States military assumed custody of Bahlool.in of sbout December 2001, and he has remained in°
_ the custody of the United States oomiﬂuously since that date. |
9, ' Re;pondgnt George W. Bush i; President of the United States, and executed the
Mlitary Order that created the military commissions and under which Bahlool is being detsined.
Respondent _President Bush also designated Bahlool. a person eligible for trial by the
' Commission, which is why Bahlool is scheduled for an unlawful trial before the Com;nission. '

' .10. " Respondent Donald H. Rumsfeld is the Secretary of Defense of the United S@gs.
a and commands all aspects of the United States Military, including the bfﬁce of Military .
. Wms established by the applig:ablq Presidentiail»ﬁli;ary Order Requndei{t Smetary |

Rumsfeld has custodial suthority over Bahlool and is ultimately in charge of the prosocution of

Bahlool by the Coramission. | o | L
1. Respondent Brigadier General Jay Hood is the Commander of Joint Task Force
Guantanamo and, in that capacity, is responsible for Bahlool's continued and indefinite dmﬁm N

atCampEcho
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12.  Colooel Mike Bumgamer is the Commander of Joint Detention Opérations Grotp..
and in that capaclty, is responsxble for t.he Us. facmty whcre Bahlool is prescntly detained. He . .
| exercises immediate custody over Bahlool pursuant to orders issued by R&pondent Presxdent .
Bush, Respondent Secretary Rumsfeld and Respondent General Hood. ' '

. 13.  Respondent Joha D. Altenburg, Jr., is the Appointing Ai:thqﬁiy for Military -
Commissions, and in that capacity t;xercises authority over the entire Commission process.?

.' | JURISDICTION
. 14.  This action arises under the Constitution, laws and &eaﬁeé of the United Sﬁtes,

inclnding Articles I I I0, snd VT and the Sth and 6th Amendments, 28 U.S.C. §§1331, 1350,.
1361, 1391, 2241, and 2242, 5US.C. §762, the All Writs Act (28 U.S.C. §1651), 42 US.C.
_ §1981, the Bivens doctrine [Bivens v. Six Unknown Named Agents of the Federal Bureau of
Narcoﬁcs, 403 U;S. 388 (1971)), and Geneva Convention (III), as well as infemaﬁonal law more
generally. ‘ ' - _ .

15 This Court possesses subject matter jurisdiction under 28 U.S.C. §§ 1350, 1361
and 1391,5 US.C. § 702, as well as the habeas corpus statute, 28 US.C. §2241; and the All
Writs Act, 28 U.S.C. §1651. In addition, the Court may grant the relicf requested under At
2a)(12) of the UCMIJ, 10 US.C. §802(a)(12), which grants jurisdiction over a petition for
jddicial review filed by or on behalf of parties iﬁcarcer«ited’at Guantana'nm. As explained above, -
the Sugmmc Court expressly held that this Court has subject matter juﬁsdicﬁon to cons1du a

* babeas petition by a Guantanomo detaines in Rasul.

¥ This Supplemental Petition adds Respondent Altenburg, since his responsibility for Bahlool's
detention and procecdings before the Commnssnon wes unknown to counsel prior to the ﬁhng of the mmnl Petmon
in this matier.
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- 16.  This Court has pe:sonal- jurisdiction over the parties.’ Rcspondmts h:avc
substantial contacts in this District. _ |
17.  Venue is proper in this Coust under 28 U.S...C. §81391(b) and (¢) since a
 substantial part of the events, acts, and omissions-giving rise to the claim occurred in this District
and a Respondent may be found in the District. See Rasil, 542 U.S. at 484, 124 S. Ct. at 2698;
Padilla, 542 U.S. at 426, 124 S. CL 2711. See also Gherebi v. Bush, 374 F.3 727 (th Ci.
2004) (w opinion) (transfemring Guantanamo Bay detainee's action to the District of the
District of Columbia in light of Padilla). '

ALLEGATIONS COMMON TO ALL COUNTS
18.  Following the September 11, 2001 attack upon targets in the United States, the

United States commenced military operations in Afghanistan on or about October 7, 2001 -’
against Taliben and al Qaeda targets within VAfghmistan. That activity was augmented twelve
" days later on October 19, 2001, with ground operations by US. forces. Through December
2001, the U.S. military a&ion initially involved a small number of Special Forces .openﬁng on
the ground in Afghanistan,‘ and ‘working with forces of the Northern Alliance, a oonsomum of
armed and ocganized Afghan foes of the Taliban government A substantiel sir campsign
supported these units as well as a small nuinba.of Special Forces ﬁom other nanons (hereinafter
collectively the "Coalition Forces). The Northern Alliance and Coalition Forces opersted in full
cooperation and coordination in their joiﬁt campaign against the Taliban ami al Qaeda. -

19. The' above military activities were authorized by Congress ma "use of force"
resolution passed on September 18, 2001: | o

[t]hat the Presideat is authorized to use all newssary and appropriate force against

those nations, organizations, or persons he determines planned, authorized,

committed, or aided the terrorist attacks that occurred on September 11, 2001, or

harbored such organizations or persons, in order to prevent any future acts of
international terrorism against the United States by such nations, organizations or
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persons. _ S
See Authorization for Use of Miitary Force (hereinafter the "AUMF"), Pub.LL, 10740, 115 Stat. -
| 224 (2001). See also Rasul, 542 U.S. at 470, 124 S. Ct. at 2690 ("[a]cting pursﬁant to that
. authoxizatioh. the President sent U.S. Armed Forces: into Afghanistan to:_'wage a mmm-y '
campaign against al Jaeda and the Taliban regime that bad supporied it"). |
‘ 20. Pursuant to the AUMF, the United States, in su;;port of, and in co'n'junctio'n with,
. the Northers Alliance, commenced military action against Afghanisian's Taliban-government.
Within ninety days, the Taliban government was defcated and Coalition Forces aad the Northern
' Alliance had captured and/or apprehended a number of persons allegedly associated with the
Teliban and/or ol Qaeds. Upon information and belief among those persons was Bahlool, who
- was seized by the Northern Alliance and subsequently transferred to the custody of the U.S.3
Petitioner Bahlool was not engaged in>comb_at against U.S. or other forces at the time of his
seizure. - ‘ | )

21. . Following his removal from Afghanistan by U.S personnel, Bahlool was confined
on U.S. Navy vessels for several weeks. » Upon information and belief, Bahlool was then
transported by US military aircraft to Guantanamo Bay inr February 2002. Upon arrivalhB.ahlool
was placed in a special facility reserved for alien detainees denominated “ememy combatants® by

-3 In Hamdi the Court found that the AUMEF provided authority to seize Hamdi on the battlefield in
Afghanistan. See 542 U.S. at 516, 124 8. Ct at 2639. In Hamdi, however, the Court pointed out that "the basis
asserted for detention by the military is that Hamdi was carrying a weapon against American troops on.a foreign
battlefield; that is, that he was an enemy combatant.® 524 U.S. at 522, 124 S, Ct. at 2642. See also id..ar. 2637,
Hamdi v, Rumsfeld, 316 F.3d 450, 459 (48 Cir. 2003), vacated by 542 U.S. at 507, 124 S. Ct. 2633 (it was

* "updisputed that Hamdi was captured in a zone of active combat in a foreign theater of conflict”). Here; in contrast,
there has pot been any such allegation made with respect to the seizure of Bahlool. See Charges (attached bereto as - .
Exhibit 1). In any event, the Supreme Court emphasized that regardless whether the seizure was authorized under
the AUMF, “[cJerteinly, we agree that indefinite detention for the purpose of interrogation is not acthorized.” 542
US. at 521, 124 S Ct. at 2641. See also Padilla, 542 U.S. at 465, 124 S. Ct. at 2735 &1, 8 (Stevens, J.,
dissenting). ’ ) . ’
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Resgondent President Bush and/or the Department of Defense. Tnitially he was confined at -
A Camp'X-Ray; and then subs,équently ét' Camp Delta, before he was moved to his current locatioﬁ .
in Camp Echo. | ’
22.  During Bahlool’s lengthy confinement by the U.S. end its progies Bahlool has
been the subject of continued, intensive, and uncounscled mterrogatlon, wh1ch endcd only after -

Bahlool was_ detailed counsel for his M:htary Commission. On information and behef, this

. mterroganon has included physical and psychologlcal abuse.

23. A dcscnpnon of some of the abusive mtzrrOgatwn methods employed against
Bahlool and other t_ic;ame&s are set forth in the statements from three British detainees who have
since been released from Guantanamo Bay. (Their stalements; released publicly in t'ne United *

. Kingdom' August 3, 2004 are attached hereto as Exhibit 2. The entire composite statemeat is
available at http://www.cer-ny.org/v2/reports/docs/Gitmo-compositestatementFINAL23july04.
pdf.) | ‘

. 24. The coerci\'le and illegz;l techniques used against Bahlool constitute torture under
the definition set forth in Article | of the United Nations Convention Against Torture and omé;

Cruel, Inhuman or Degradmg Treatmeat or Pumshmcnt, opened for sngnaturc February 4, 1985,.
S Treaty Doc. No. l00-20 (1988), 1465 UN.T.S. 85 (herelnaﬂzr "CAT") ("any act by which .

- severe pain or suffering . . . is intentionally mﬂlcted ona person for such purposes as obtmmng

from him . . . information or a confession . . . when such pein is mﬂxcbed by orat the insti'gatio-n .
of or with thc consent or acquiescence of a public official or other person acting in an ofﬁcxal
capacity[.]") See also Khouzam v. Ashcroft, 361 F.3d 161, 168-69 (2d Cir. 2004), The United

States became a party to the CAT in 1994.
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25. After more than 2 Yca: and a balf of confinement and inte'rrogation,.on Julfi 3,
2003, Respondent Presxdent Bush deslgnated Bahlool a5.a pctson eligible for trial before the
‘ Commission. The Commxss:on was established by Presidential Military Order, dated November
13, 2001, see 66 Fed. Reg. 57,333 (November 13, 2001) (hereinafter "PMO"), and the- August ,
31, 2005, Military Commission Order No. 1 (hereinafter "MCO No. 17). (A copy of thc PMO is
attached hereto as Exhibit 3; a copy of MCO No. 1 is attsiched bereto as Exhibit 4 )* On Junel0,
2004. a charge against him was pubhcly released. It was approved by Respondent A]tenburg on
June 28, 2004. Bahlool was charged with Conspiracy. See United States v. al BM Charge
Sheet (attached hereto as thibit 1). ‘Bahlool's charge was referred to the Commission on 'June'
28, 2004. (A copy of that referral is attached hereto as Exhibit 5).

26. Some of the procedures for the military commissions under which Bahlool willbe
tried were set up in the MCO No. 1 (see Exhibit 4). Many other procedures will bemade up as
the proceedings go along, precluding the accused from having anywhere close to a full
understanding o_f the procedures. under which be will be tried. One such example, evident from
the nascent proceedings that have occurred thus far in the Commission process, isthata member
of tﬁe Commission can be challenged “for good cause” — but what constitutes good causc is .not
defined under Commission rules. Nor are the.standards by which *good cause” is evalyated
at‘hculated in the Commission rules. The Presiding Officer acknowledged that gap, and declined
to define “good cause™ conclusively, .insteaﬂ directing counsel to brief this issue for the |
Appointing Authority.

"27.  Even those procedures that have been clearly established are deﬁ.cien.t and willoot

result in a full and fair trial. Under these existing procedures, Respondent Secretary Rumsfeld -

* . The Presidential designation of Bahlool is CLASSIFIED and thiis is not included here. -
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has appointed an Aj:poiming Authority, Res;.pondcx-lt John Altenburg, a retired Army ofﬁce; who
is currently employed by the Deparm.eni of Defense in a civ-_ilign capacity. The Appdinﬁng
Authority will in tumn appoint ‘members of the Commission who will demde ‘gilesﬁohs of both
law and fact. Id. at 9 4, Only the presiding officer will be required to have a.ny legal cxperience.
. The defendant will bave no peremptory challenges with respect to members of the Commissioﬁs
Thus RcSpondent Secrctary Rumsfcld and his appointee, who are mvcsttganng and
prosecutmg Bahloo], will ulumately be responsxblc for choosing the pancl that will Judge him.
14 'atg6. A ' '
28.  During the miuna}y' commission proceedings, there iS no bar to admission of -
evidence that courts normally deem unreliable -- such as statements coerced from Bahlool at a
time when he had no counsel, or stamant-s-coq‘ced from other detainees. Indeed, witness
' statements can be used even if the witnesses are not available to testify and their testimony is
presented as'unsworn hearsay. 4 o .
29, There will be no direct appeal from a decision of the Commission. Jd The
. proceedmgs will be reviewed, but not in federal court. The ﬁrst review will be condnt:ted by the
Appomung Authority (who appointed the Commission mcmb@rs, brought the charga and
decided any interlocutory legal issues). 14’ The second review will be by a panel consisting of -
four members already appointed by the Respondent Secretary of-Defense, ‘including two
members who were on the very panel thm': crafted the trial procedures, id., t;nother member who '
has written an op-ed piece stating that, “[i]t is clear that the Septemi'ou" 11 tcn'onsts and.

’ s The MCO's clear requirement that case-dlsposmve motions be certified to the Appomung

Authority is in irpeconcilable conflict with the PMO's directive that the Commission is the determinant of aH issues
of "law and fect." Thus, the Commission rules themselves fail to adhere ¢o the PMO, end are mva.lud MCONo. 1, %
4(A)SKD).
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detainees; whether apprehended in the United States or abroad, are protected neither under our--
criminal-justics system sor under the international law of War,” and a fourth member whois -
| close friend of Respondent Secretary Rumsfeld. § Subsequent review will be by thg Secretary of |
Defease and/or the President. 1d Bahlool's accusers will thus be the “appellate court” Thus,
notonlyﬁasnahloolbeenheldwithoﬁtuialforqmmreeyea:sbmmmisnomﬁmpmspec:of :
" a trial by an impartial tribunal using only relisble evidence. Moreover, even if the initial
_ factfinder were to overcome its bias and ﬁnd Bahlool not guilty, this would not guarantee an
acquittal. At any stage in thc review process, the revieweris can send the case back for further
‘ proceedings-'-pethai_)sevenaﬁcraﬁndingofnotguﬂty. | |
30.  Just as there has not been snd wil not be an wnbissed determination that Bablool
is guilty of any crime, there also has been no detérmination by a nentral tribunal that Bahlool can
justifiably be held as an enemy combatant. On June 28, 2004, the United States Sup:emc Court
decided Hamdi, 542 U.S. at 507, 124 S. Ct. 2633 (2004), in which it determined that individuals
could not be.detained as enemy combatants unless such a determination was made by a nzutral
tribunal that accorded them due process. . '
31.  Subsequently, the United States created a Combatant Status Review Tribunal
| (“CSRT™) to make determinations as to whether those held were enemy combatants. The CSRT
was hastily formed in the wake of the Supreme Court's decisions in Rasu! and Hamd;, and does

not qualify as the neutral tribunals that satisfies the requirements of due process. For example,

¢ Stephen J. Fortunato, Jr., A Court of Cronies, In These Times (Jun. 28, 2004) availeble at
http:/fwww.inthesetimes.com/site/main/article/a_court_of_cronies.
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the CSRT fails even to meet the standards for Asticle § hearings as set forth in US Army
regulations.”” .
' 32.° The CSRT vanes from both the Army mgtﬂanons and Hamdz (and due prowss
genmlly) matenally and dispositively, mcludmg with respect to. inter alia: (l) the standatd of
~ proof required [Regulation 190-8, §1-&(e)(9)'s preponderance of the ‘evidence standard as
| o-ppos-ed to dze CSRT' "rebuttable presumption” that the detaince is an en&ny combatant)®; (2)
avmlablhty of an appeal by the govemment of a ruling favorable to the detalnee (3) the
categories in which a detainee may be placed (l ®., the CSRT fails to “allow for POW status, but
msteadpurpon to determine only ‘whether or not a detainee is an "enemy combatam"); @ the »
| detainee's right to counsel and/or representation by a personal representative of choice before the
;rribunal: (5) whether the hearings ane open to'thé public; (6) the government's reserved powerto
rescind or change the wndiﬁom of thg Tn‘bunals gt its ‘wﬁim; thhe oomposmon of the
“Tribunal(s) (in contrast with Hamd's requisement of *acutral decisionmaker(s,)’ 542 U.S. at
| 534,124 S. Ct. 2t 2648); and (8) even the definition of "enemy combatant.” These deficiencies
e mdmdually and collecuve]y fatal to the CSRT.? ‘ .
33. Moreover, whﬂe there may have been a CSRT detemnnatxon for Bahlool he has
nowbeenheldfqrneanyfauyemmtboutadeuemnanonbyanamluibunmha:he:sm

T SnEnemdesonmofWar.RzmnedPamnml vaanhmmundOthqun\ecs,Army
Regulation 190-8, §1-6 (1997).

: Indeed, the Order lmplemenung the Combatamt Status Review 'Iﬁbunah informs tribunal .

Ammbmdﬂhdemmssmhualmdybempndﬂamnedbymsmnm “[eJach detaince subject to
this Order has been determined t0 be an enemy combatant through multiple levels of review by officers of the
" Department of Defense.® See Dep't of Defense Order No. 651-04, (July 07, 2004), awilable at
hitp://www.defenselink milircleases/2004/nr20040707-0992. html (anached hereto ag Exhlblt 6. -
? Bahlool has been subjected to a CSRT, although it failed to make a delenmmtion regarding his
legal status. On July 16, 2004, Bahlool's then-detsiled military counsel requested o serve as his persomal |
tepresentative (a copy of which is attached hereto as Exhibit 7). This request was summarily deniod and counsel
was informed after the fact of the resultofﬂwheanng(lcopyunmclwdheruoussxhiws) .
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.enemy combatant or a trial to determine whether he has committed war crimes. This delay has

greatly prejudiced the Iikely result of any proceedmg that would now occur.

34, Onmft:rmanonandbehef thegovanmenthasrelwduponandmtendstousem '

trial, statements by persons who were detainees at Guantanamo Bay, but whom have since been

released.

3s. Thus, the pm]udnce Bahloo) has suffered as a result of thz demal of his nghr.s toa

speedy trial have been multifaceted:

@

®)

he was denied access to counsel for approximately 2 172 years, during
which time he was interrogated under coercive and illegal conditions;

persons whose statements against Bahlool may be introduced by the
govemment at the Commission trial are no longer at Guantanamo Bay,
and therefore, are no longer accessible as witnesses. As a result, not only
will the government attempt to admit such statements in evidence without

providing Bahlool any opportunity for cross-examination, but those

* persons will not be availabie. to be called as witnesses. Moreover, with

respect to other former detainees whom the government does not intend to
call (or to introduce statements from), but whom Bahlool would call as
witnesses, the inordinate delay in providing Bahlool an appropnate
heanng hes rendered them unavailable as well. -

36. Consequmﬂy. as a result of the denial of Bahlool's speedy mal nghts. he wﬂl be

dépn'ved of the rights to cqnfmnt the evxdenee against him, and (1) present his defense at

Commission proceedings. The absence of 2 speedy trial is anather ground for Bahlpol’; release. -

CLAIMS FOR RELIEF
COUNT ONE

. RESPONDENTS MAY NOT DETAIN BAHLOOLFOR .-
L BEFORE AN INVALIDLY CONS ITARY C! ION

37, Bahlool re-alleges and incorporates by refesence paragraphs 1 through 36 above;
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38. The Commission in thxs case is invalid and improperly consututed, and the gmnt
of subject matter JunSdICDOD to the COmmxsslon is overbroad and unlawful for at least ths

_following reasons:

A.  The Commission lacks jurisdiction because the President lacked
con ional authorization to establish the Commissio; '

" 39. ’I‘he Supreme Court has noted that "[w]hen the President acts in absence of

.. a'conges-siénal grant . . . of authority, be can only rely upon his O‘WD indeper.;dcnt powers."

Youngstown Sheet & Tube Co. ,v._Sawye;'. 343 U.S. 579, 637, 72 S. Ct. 863, 872 (1952) (ackson,

J. concurring). See also Hamdiv. Rumsfeld, 542 U.S. 507, 124 . C. 2633, 2«{50 (2004). The
"Constitution expressly grants ,Congres; the sole power to create military commissions and define

oﬁ;enses to be tried by them. Tﬁe‘ Constitution. vests Congress, not the Exg:cuti?q. with "All

: legi;laﬁve powers," with the power “[t]o define and punish offences against the Law c;f Nations”

- and "[t]o constitute Tribunals inferior to the Supreme Court." U.S. Const., Art. 1§ 8, L. 9, cl. 10.

40.' .Copgress bas not euthorized the cstablishment of military commissions to try
individuals captured during the Afghanistan war. Accordingly, Respondents’ detentmn of
Bablool for tial by the Comumission is improper, unlawful and invalid 25 an ‘ulr'ra Vires exescise
of authority. It exceeds the President’s powers under Article I and thus violstes the-
constitutional principles of separation of powers.

41. Bahlools stams as a Yemeni cmzen does not confer unhnuted power on

'Respondents to operate outside of the Coustitutional ﬁamework_, The Suprgmc,Coun%- assertion

of jurisdiction for the federal courts in Rasul establishes indisputably that aliens held at the base - .

" in Guantanamo Bay, no less than American citizens, are entitied to invoke the federal courhs' .
authority under 28 U.S.C. § 2241. Rasu, 542 US. at 481,124 S- Ct. at 2696 ("[c]onsidering that

the statute draws no distinction between Amzncans and ahcns held in federal custody, there is
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little reason to think that Congress intenQed the geographical coverage of the statute to vary -~
depending on the detainee’s citizenship”) (footnote omitied). Thus, both’ Congress and. the -
judiciary possess constiutional authority to check and balance the power of the Executive to act
unilaterally. Rasul, 542 U.S. at 487, 124 S. Ct. at 2700 (Kennedy, J., concurring).

B. The Appointing Authority lacks power to exercise military authority
to appoint a military commission. - .

42. Because there is no statute expressly stating who can appoint members of a
" Commission, the power to appoint members of a military commission is based hpon the power to
convene 2 general courts-martial, dnly the Executive, the Secretary of Defense (or Secretaries
of the other branches of the armed forces) or 2 commandmg officer to whom the Secretary has
delegated anthority may convene & general court-martial.'®
| 43, In this case, the Respondent Secretary Rumsfeld purportedly has delegat?d
authority to Rﬁspondcnt Altenburg to appoint the members of military commissions.
44. Rcspondcnt Altenburg is a civilian, not a commissioned officer, and thus lacks the
" power to excrcise military jurisdiction in any form. '
45.  As a result, the Commission by which the Respondents intend to try Bahlool is
" improperly constituted and invalid, such that -Bahlool is entitled to & writ of habeas corpus
preventing his unlawful detention and trial before that improper tribunal. | _ L
" C.  The Commission lacks fgrir;dictiog to try individuals at Quantanar;m Bay:
46.  Military commissions ha§9 no jurisdiéﬁon to try individuals far from the "ocality

of actugl war.” See Milligan, 71 U.S. at 127.

o See 10US.C, §822,
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47. The Commission that will try Bahlool is situated far outside any zone of c0nﬂ1ct
or occupation, and Bahlool's alleged ccnduct on which the charges are based did not oecur at
Guantanamo Bay As such the Commission Jacks authority to ty Bahlool and therefore the

Rxpondmts lack the authonty to continue to detain Bahlool for any pn:ported tnal at

Guantanamo Bay.
COUNTTWO
RESPONDENTS MAY
NOT DETAIN BAHLOOL FOR AN OFFENSE THAT HAS
EEN CREATED BY THE PRESIDENT AC

48. - Bahlool alleges and incorporates by reference paragraphs 1 through 47 sbove.

49.  Respondent President Bush is attempting to try Bahlool for a crime that he created :
'long after the alleged "offenses” were eommmed.

50. The offense stated in the charge against Bahloo}l- conspiracy — did not previously
exist as an offense. This “offense” was in effect created by the PMO; MCO No. 1, and Military
‘Commission Instruction No. 2 (attached hereto as Exhibit 9), well after it was alleged]y
~ committed by Bahlool. In essence, the govemment allegcs that Bahlool is cﬂmmally liable for
allegedly conspiring to pMcxpate in combat against the Umted States and its alhes ’I‘hat has
never been a cnmmal offense.

A. The Executive canno; define crimes.
51, Congress. not the Executive, has the authority to lchslate under. Amde I of the

’ Consutuuon Thxs expressly includes the power " [t]o deﬁne and pumsh Offences against the

Law of Nations." Absent Congressional authorization, the Executive lacks the power to dcﬁne -

* specific offenses. If he attempts to do so, as he has done here, his actions are witra vires and
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violate the pnnmp]es of separation of powers Accordingly, Bahlool may not be detamed for.-

trial on a newly-created oﬁ’ensc established and defined solely by the Presxdent.

B. Crlgg cannot be defined after the fact,
52. In addition, any charges instituted by the Commission must constltute oﬂ"enscs

under the law of war as it exxstad at the time the alleged conduct was commmed. Applymg laws :

" created after the conduct (sucki as the definition of offenses sct forth in MCO No. 2 and that

which has bgen included in the Charge agaﬁst B.ahlool) would violgte the ex post facto clause of

the Constitution (Art, 1.. §9, o, 3) and the principle that a person must have reasonsble notice of

" the bounds of an offensc. {Offenses defined to cnmmahze the conduct of a single person or -
group of people — such s those in MCO No. 2 also violate the Constitutional prohibition on bills

_ of attainder.) | .

53. A Siﬁce the Charge does n§t allege an offense agai'nstb Bahlool under the law of war
as it existed at the time he allegedly committed these Qcts, Bahlool cannot be detained as ba result
of thisCharge. Accordingly, Bahlool is entitled to a writ of habcgs corpus, and Bahlool should
be released immediately. .

| | ' COUNT THREE

RESPONDENTS MAY
NOT DETAIN BAHLOOL FOR TRIAL ON A CHARGE

OUTSIDE THE JURISDICTION OF THE MILITARY COMMISSION . -
" 54, Bahlool re-alleges and incorporates by reference ﬁa;agraphs 1 through 53 abov-e.-
. 55.  Bahlool's confinement is unlawful because he is being detained to face a chérge '
- before a @mﬁﬁsim that is not émi)owemd to hear and/or adjudicate the’charée'- msm:uted
against him. Bahlool's continued detention purportedty to face trial on the charge leveled agamst -
him is unlawful becanse the charge is outside the paramcters established by the Uniform Code of

Mlhtary Justice (heremafter "UCMJ “) 10 U.S.C. §801, e seq the statutory scheme that controls
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rilitary detentions and thas limits the offenses trisble by military commissions (eve in instances

where Congress h.as provided any juﬁﬂéﬁon to the rmhtary commissions, which it has not with

respecttotheconﬂwthfghamstan) o ‘ | ‘
| 56. Under the UCMJ military commissions may not hear and adjudicate any offenses ;

other than those t.bal are recognized by the traditiopal law of wgr or those that Congress has
| e'xpre'ssly anthorized them to bear. Here, the offense éharged is not within ,eithc-;r of these
' cawéoﬁs.' ' . . ‘ ‘ _

57.  The purported offense of conspiracy is not a valid offense‘ tnable by the

Comnussxon under recognized prmclplw of the law of war, the UCMJ or any other statutory‘ :
| authorization. Because cml law countries do not recognize a crime of conspiracy, conspiracy
 has never been part of the laws of war. No international criminal convention bas cver. mcogmzed
| conspiracy to violate the laws of warasa crime. This includes the Geneva Conventions, as well
" as thoss setting up the international cnmma.l tibunals in Yugoslavia and Rwanda, as well as the
_’mternat:ona! criminal court Indeed, the government is making up charges that have been
' spcmﬁcally rejected as \nolam'ms of the laws of war — mcludmg at Nuremburg, for example

58.  .As aplurality of the Supnemc Court held in Reid v. Covert

[tlhe junsdlcnon of military tnbunals is. a very limited and extraordmary
- jurisdiction derived from the cryptic language in Art. I, § 8 [granting Congress the

power 1o "define and punish . . . Offences against the Law of Nations"), and, at

most, was intended to be only & narrow exception to the normal and preferred
method of trial in courts of law, Every extension of military jurisdiction is an

encroachment on the Junsdlcuon of the civil courts, and, more important, acts as a
deprivation of the right to jury trial and of othe.r tmasured consumuoma]

protections.
354U.8. 1,21, 77 S. Ct. 1222, 1233 (1957)

'59.  Since the charge does not a.llcge any offanse against Bahlool under the law of war

Or express statutory authority, tl;e Commissjon lacks jurisdiction to try and/or pumsh Bahlool for
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those offenses. Accordingly, Baklool is entitled to a writ of habeas-corpus, and should be
released immedistely. .
COUNTFOUR - |
THE MILITARY COMMISSION
. PROCEDURES VIOLATE BAHLOOL'S RIGHTS UNDER
ST RY. NSTI ONAL, AND INTERNATIONAL LAW
| 60.  Bahlopl re-alleges and incorporates by reference paragraphs 1 tm-ough 59 above
. 61. Evenifthe Commlssxon had Junsdlcuon, Bahlool's dctenuon to'stand trial before .
the Commission still would be unlawful because the Comnnssxons procedures violate apphcable
prmc:ples of statutory, consntunonal and international law,
62. In aseries of "Military Commission Orders” (the "MCOs"), issued on March 21,
2002, Respondent Secretary Romsfeld prescribéd the procedural rules of these. spécial miltary
commissions. If Bahlool is tried according to these proposed procedures, he will receive less
 protection than he is entitled to under American law, the Constitution, and international law and
* 'treaties. The procedures set forth by the Mcés provide Bahlool with far less protection than
. those set forth in the UCMJ. The MCOs violate Bahlool's Aghts 10 certain basic ;iroéedural _
safeguazds ‘The MCOs féil to provide Bahlool an impartial mbunal to adJudlcate the charges
against him or review those charges Bah.lool’s accusers effectively appoint thc Judge and jury™
and then review. their decision. * And dunng these proceedings themselves his accusers can
introduce umehable evidence of the worst sort —~ unswomn allegations derwed from coerced

confessions wnh no right of confrontation.

* 63. ~ The absence of procedural protections makes the Commission inédcqﬁatc as a - .

" matter of law.
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‘A.  TheUCM] '

64 Bahlool is entitled to the protections of the basic trial rights set forth by Congress -
in the UCMJ. By its own terms, the UCMJ applies to all persons, including Bah_.lool. who are
detained within the‘ territory or leased properties of the United States. And the UCMJ pébhﬂ;its
biased tribunals and the use of unreliai:le evidence of the sort the commissions ix;@d to permit. |

B The Gepeva Convention | )

65.  The Geneva Convention requires that prisoners of war ("POW™s), as defined by
the Geneva Convention (If) Relative to the Treatment of Pnsoners of War, Aug. 12, 1949. be
treated with the same procedural protections as the soldiers of the coux_m'f detaining them. !!
Under Article 5 of th;: Geneva Con'vention () (“Asticle 5™, ﬁahlool is entitled to be tteated as

. a POW until a competent tribunal has determinéd otherwise.'? As a result, he is entitled to the
procedural protections that would apply in a court martial. ‘

66.  Even if Bahloo] were not a prisoner of war, any proceeding would still have to
meet the requirements of Co@n Article T of the Geneva Convention aﬁd Article 75 of
Protoc&_il Ito the Geneva Conventions. Thcsé provide that conviction can only be pronounced By
an jmpartial com{ respecting generally recognized principles of judicial procedure. Article 75.of

| Protocol T to the Geneva Conventions specifically provides that no oﬁe can be compelled' to
confess guilt. Bahlool’s multi-year period of imnoga&o:i certainty defies the requirements of |

Article 75. These requirements are not met by the Commission,

U Geneva Convention (III) Relative to the Treatment of Prisoners of War: August 12, 1949, 75
UN.T.S. 135, entered into force Oct. 21, 1950. The Geneva Convention has also been codified in the UCMI.

R See id. at Art. 5.
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C. " The M\g Proc ggg Q]

© 67. - The Constitution’s guarates of due process also guarantess Bahlool the basic - -
trial rights be will be denied before the Commission. A trial without these ‘basic procedural -
safeguards lacks tbc ﬁmdamcnta.l fairness requm-.d in any judicial proocedmgs especxally in
criminal proceedings that can result in hfe imprisonment..

68 Siqce the Commission procedures vwlate' statutory, conﬁtuﬁo’naL and .
international law, and in so doing, fail to provide Bahlool with the basic safeguards necessary to
constitute a fundamentally fair criminal proceod.mgs. Bahlool is entitled to a writ of hebeas
corpus holding these proceedings to be 1llcgmmate and should be released 1mmed1atcly

COUNT FIVE
TRIAL BEFORE THE COMMISSION
VIOLATES BAHLOOL'S RIGHT TO
UAL CTI N OF THE LA W THE UNITED STA'
69.  Bahlool re-alleges and incorporates byA reference pmgraphs 1 through 68 above.
A, pahlool's detention violates the Equa) Protection Clause.

'70.  Bahlool is being detained by Respondents under the clajmed.authomy of the
PMO and MCO ’No 1. These Orders violate Bahlool's right to equal protecﬁon of the l;st of
theUmted States. UnderthePMOandMCONo 1, Bahlool maybeheldfortnalbythe
Comxmss:on only because of his aljenage, since the Ordcrs by their terms, apply only to
non-citizens.”>  Consequently, thus deteation runs afoul of the very purpose of the Equal |

Protection Clause of the United States Constitution.

" Military Order of November 13, 200] Detent:on,- Treatment, and Trial of Certain Non-Citizens in

the War Against Tervorism, 66 Fed. Reg. 57,833, § 4 (November 13, 2001); Presldermal Military Order 66 Fed. -

" Reg. 57,833 (Nov. 13, 2001) (attached as Exhlblt 3.
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71 The Suprome Court hes held that any discriruination.agaisst alieus not involving
governmental em.ployee;s is subject t;n s;trict scrutiny. Here, the govemnment cannot show a
_ compelling governmental reason, advanced through the least, restrictive _means, for gmntmg
citizens access to the fundamental protecuons of civilian justice (including, infer alxa.
indictment, evidentiary rules ensunng reliability and fairmess, a system consxstent wnh
prewously prescribed rules developed by the legislature and enforced by meamal courts, a jury
trial pmsxded over by an mdependentjudge not apswerable to the prosecutor. and the ngh: to an
appeal before a tribunal independent of the prosecuting authonty). but affordiqg non-,citizens a
distinctly less protective and inferior brand of adjudication. Whﬂe the government may have
latitude in differentiating between citizens and aliens in arcas such as immigration, it has po such
fatitude with respect to criminal prosecutions..

72.  Thus, the blatant and purposeful discriminatory nature and impact pf MCO No. 1
violates the Equal Protection clanse. | A

B..  Bahlool's detention violates 42 US.C. § 1981.

73.  Bahlool's detention for trial by the Commission also violates 42 U.S.C. § 1981.
A Thai fundamental statutory provision guarantees equal rights for all persons to gi;re evidcnce, to
receive equal benefit of all laws and proceedings for the security of persons, and to receive like
punishment. Bahlool is being unlawfully detained for purposes of trial by the Commission

solely becanse he is a non-citizen. A citizen who committed the very same acts as Bahlool could

T . 42'U.5.C. §1981(a) states in its entirety: '
(2!l persons within the jurisdiction of the United States shall have the same right in every State
and Territory to make and enforce contracts, to sue, bepmm,gweewdenqe. and to the full and
equal benefit of all laws and proceedings for the security of persons and property as is enjoyed by
white citizens, and shall be subject to fike punishment, pains, penaltics, taxes, licenses, and
exactions of every Xind, and to no other.
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not be detained under the PMO and held for trial before the Commission. Accord.mgly. -
Bahicol's detention for trial by the Comm:ssxon on that discriminatory basis is ualawful.

74.  Respondeats have etined Bahlool for rial before the Comtission in violation

Cof equal protection of the laws of the United States '

, 75. Accordingly, Bahiool is eatitled to a writ of habeas corpus, a detcrmmanon that :

. the Commission prooeedmgs agamst him are unlawful, and he shou]d be released mmedmcly

) COUNT SIX ' A
- RESPONDENTS FAIL TO .
JUSTIFY HOLDING BAHLOOYL AS AN ENEMY COMBATANT

.76, Bahlool re-alleges and incorporates by reference paregraphs 1 through 75 above,
77.  Justas the govemment has no authority to detaﬁ Bahlool for his alle'ged- violation
. under a nonexistent version of the law of war, the government has no authority to detain Bahlool
as an enemy combatant. Rcspondents"acﬁons to date in detaining Bahiool constitute a violation
of the process accorded persons sciied'bythc military in times of armed conflict as defined by

Geneva Conventions III and IV and customary international law, as well as being inconsistent

with the provxsxons set forth below.
A, Under Hamdz, the Due Process Clal_:g requires a neutral tribunal .
with cant procedural protections to determine whether Bahl

is an enemy combam
78. ° 'No tribunal has determined that. Bahlool is an enemy combatant.

79,  The CSRT process and procedyres that have now been established violate due
process at least with respect to: (1) the failure to adhere to an appropriate standard of proof.
(2) the yax;ﬁn.g of an appeal to the government of a determination favorable to thcdetmnee.
(3) the failure t0 make an appropriate status determination by limiting the inquiry to
-consideration-onlj.( of "enemy combatant” status; (4) the denial of a detainee’s riéht to counsel c;r
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other apptopnate representation; (5) the demal of a public hearing; (6) the government's power to ..
. ax’bmarﬂyrcscmdorchangetheCSR'l‘proeessandprocedxm and('l)thefmlurctoconsumte o

. the CSRT in a manner to assure a pentral decision maker.

B. o The Geneva Convention and aymy regulations nggir; 8 .
determination by a fair tribunal. o

" 80. Under Article 5 of the Geneva Convention, Bahlool is éntitied o a “competent
tribuaal* to determine whether be can be held as an enemy combatant ' The same procedural
deficiencies that render the CSRT proceedings inadequate for purposes of due process also
~ render the CSRT deficient s a competent tribunal  Army Reéulations 190-8 and the
Administrative Procedures Act also show these procedures axe unlawfal as, for e.xample.. the g
burden of proof is not consistent with that established in the regulations. ' -

8. Moreover, it is now too late to establish a competent tribunal. Asticle 5 of
Geneva Conveation T, provides tha "should any doubt arise as 1o ‘whether persons, having
committed a belligereat act and having fallen into the hands of the enemy belong 1o any of the
categories enumerated in [Asticle 4 of the Geneva Convention (T), defining the different
catego'ri&s of belligerents,] such pérsons shall enjoy the protection of the present Convention
. unti) such time as meirstatushasbeendctermin‘edbyaooﬁipetemu:ibm;aL""-

15 See id. at Art. 5.

1 Id. at Art. 5. Geneva Convention (III) revised the Geneva Convention relative to the Treatment of
Prisoner of War of July 27, 1929, which followed the 18 October 1907 Hague Conventions [Relative to the Opening
of Hostilities (TIT), Respecting the Laws and Customs of War on Land and its annex: Regulation concerning the
Laws and Customs of Wer on Land (IV), and Respecting the Rights and Dutics of Neutral Powers and Persons in
Case of War on Land (V)] , and was eracted concurrent with the Convention for the Ameliorasion of the Condition
of the Wounded and Sick in Armed Forces In' the Field, Geneva, 12 August 1949 ["Geneva Convention (I)"), the . |
Convention for the Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed Rorces at
Sea, Geneva, 12 August 1949 ["Geneva Convention (I1)"], Convention relative to the Protection of Civilian Persons
in Time of War, Geneva, 12 August 1949 {"Geneva Convention (IV)"]. Subsequently, two.Protocols Additional to
the Gencva Conventions of 12 August 1949, relating 1o the Protection of Victims of International Armed Conflicts
("Protocol I°), 8 June 1977 and relating to the Pro!zcnon of Victims of Non-International. Armed Conflicts

. "(continued...)
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82.  Respondents have unlawiully detained Bshloo! in violation of their obligation to
treat Bahlool presumptively as a POW, as required by Atticle 5, and in violation of the
procedural requirements of the 'I'hird. and Fourth Geneva Conventions and énstomary
inte;ﬁational hﬁv more generally. Thus, the government’s failure to accord Petitioner Bahlool
the protections of A.x:ticlg 5 violates the provisions of Geneva Convention (II) as well as the U.S.

military regulations promuigated to implement them."”

v

("Protocol II"), 8 June .1977. mUmwdSmuunouﬂgnamtoPmmlmeAummandmyoMmons
are. .

" In addition, in Hamdi, Justice Soutex, in his concurring and dissenting opinion (joined by Judge
Ginsburg), pointed out that under Respondents’ stated position, “the Geneva Conveation epplies to the Taliban
detninees],)” Office of the White House Press Secretary, Fact Sheet, Status of Detainees at Guantanamo (Feb. 7,
2002), www.whitchouse.gov/news/releases/2002/ 02/20020207-13.him] (aveilable in Clerk of Court's case file)
(hereinafter White House Press Release) (cited in Brief for Respondents 24, n. 9)[,) Hamdi is such a detainee
according to the Government's own account, because, under that account, he was taken bearing arms on the Taliban
side of a fiald of battle in Afghanistan. He would therefore seem to qualify for treatment as a prisoner of war under
-the Third Geneva Convention, to which the United States is a party. Article 4 of the Geneva Convention (II)
Relative to the Treatment of Prisoners of War, Aug. 12, 1949, [1955] 6 U.S. T. 3316, 3320, T. L A. S. No. 3364."

. 542108, a 548, 124 8. Cu. u2657(SouterI concurring In pant and dissenting in part, .and concurring In the

Judgment).”

While ultimately noting that “{w]hether, arto whatdcgwe.theGovunmtumﬁctvxohungﬂw

Geneva Convention and is thus acting outside the customary usages of war are not matters I can resolve at this

point[;]" 542 U.S. at 551, 124 S. Ct. at 2658-59, Justice Souter (and Justice Ginsberg) nevertheless stated that “{flor
nowutnenoushwmogmummﬂncovemment'ssmedIegdpcsmonmmcampugnagnnstmnhbm(mg

whoml-hmdiwuallepdlyapmnd)ismﬂyutodd:wiﬂ:i&clﬁmhuewbeacﬁnzinmmwith
customary law of war &nd hence to be within the tarms of the Force Resolution in its detention of Hamdi" 542 U.S,

at 548, 124 S. Ct. st 2657 (Souter, J., concurrmgmpanmddl.rmngmparr and concurring in the judgment).
hsuceSoumnlsocxpruscdh:scmmthm )

[bly holding [Mr. Hamdi] incommunicado, however, the Government obviously

has.not been treating him as & prisonet of war, and in fact the Government .

claims that no Taliban detainee is entitled to prisoner of war status. Sce Brief

for Respondents 24; White House Press Release. This treatment appears to be a

violation of the Geneva Convention provision that even in cases of doubt, -

captives are entitled to be treated as prisoners of war "until such time as their

status hag been determined by a competent tribunal,” Art $,6 U.S. T., at 3324,

© 542U.S. m 548, 124 S. C. at 2657 (Souter, 1., concurring in part and dissenting in part, and concurring in the
Judgmcnt) See also id. [noting that government's position is appnendyuoddsmmme[appbublel millnry
regulation,” Amykeg.wo-& 8§ 1-5, 1-6 (1997)]. _
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83, Respondcms have deliberately contravened the requirement that Bahlool’s status ...
' bede:erminedinordemsﬁbjectmﬁbomimpropamdmegammgaﬁoﬁ techniques that .’
violate not only Geneva Convention (IID), but also the United States Cons‘ntutmn (F1fth and Sixth

. Amendmcnts), treaties to which the U.S, is a signatory, and international and common law.

C. The ggvernment cannot continae to hold Bahlool as an enemy
ombatant becanse it has not shown that he is one.

' ‘84, ° The government has not come forward with any pmof of Bahlool‘s combatant

" status. Under the Constitution, the Geneva Conventions, the. Intcmanonal Covc.nant on Civil and
Pohthal nghts and the American Declaration on the Rights and Dutics of Man, Bahlool cannot
be held arblcranly Bahloo] is entitled to a Jndncml dctermmanon of his status, In order to hold .
Bahlool as an enemy combatant. the govemment must demonstrate that -he is an em:my |

' combatant. If it does this, it still must accord him prisoner of war status. And absent a showmg
that Bahlool is an cnemy combatant, Bahlool is entitled to meleasc

D. e government cannot continue to hold ool under lt§ own
' regulations ’

-85,  Indeed, even under the A:ﬁy’s own Regulations 190-8 at l¥6(gﬁ. “Persons who
have been determined not to be entitled to prisoner of war status may not be executed.
. imprisoned, or otherwise penalized thhout further proceedings to detenmne what acts they have
. commmed and what.penalty should be imposed. it

" 86. By arbitrarily and capriciously detaining Pcuuonex in custody for over two and a
‘half years while claiming he is not entitled to prisoner of war status Rcspondents have atted and

continue to act wltra vires and in violation of the Administrative Procedures Act, SUSC §.

" " See’ Army Regulation 190-8, Enemy Prisoners of Wn', Retained Personnel, Civilian Innemees and
OﬂmDemnees.i 1-6(g), (1997
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706(2). Under the Army’s own regulations, Petitioner cannot be held ualess he his cormitted

specific acts under which he can be pumshed. But as .we have seen in the Counts on the
Comumission, the government has not charged Petitioner with any acts ‘that ;:ould form a basis to
* hold him. o

E.  Under the Alien Tort Claims A ndents Cs nnot. Continue
Detain Petitioner Bahlool. i e

' §7. ° By arbitrarily holding Petitioner without any justification for dding so‘and
' subjectmg him to cruel, inhuman or degrading treatment, including torture, Respondents have
. acted in vxolanonofthclawofnanonsundertheAhenTonClmmsAcLZSUSC ) 1350m
that the acts v:olated customary mtemauonal law as reflected, expressed, and deﬁned in :
mnlnlateral treaties and other international mstmme:nts, mtemauonal and domestic judicial
decisions, andother authontles

F. e _gove annot tinue to_hold ] h]ool
combatayt once hoshhtles have ended

A88. Under Article 118 of Geneva Convention (L), “[p]nsoners of war shall be
released and repatriated without delay after the cessation of active hosuhtxes " See also Hamd:,
542 U.S. at 518, 124 S. C1. at 2640-41. Respondeats and their agents have acknowledged that

* hostilitles in Afghanistan have ceased or will soon cease (even if they were ohgoing to 'soine
.extentunul shorﬂybcforetheSupremeCuun sdecxs:oanamdi). Indeed, theChmrmanofthe :
Jomt Chiefs of Staff recently commented with respect to security xn Afghamstan, Secunty-wxse,
the al Qaeda threat is virtually nonexistent in the ooun:ry."" Sxmﬂarly, Respondent Secretary
Rumsfeld, in a joint May 1, 2003 press conference with Afghan President Hamiq Karzai in

1  See Armed Forces Information Service, Joint Chiefs Chairman Notes Improvement In Afghanum
{Aug. 16, 2004), ar www.defenselink. mﬂlnewslAugZOManBl 12004_200408 1207 himl. .
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‘Washington, announced that “we're at'a point whete we clearly have moved from major combat
activity to a period of stability and stsbmzaﬁon and reconstraction activities. The bulk of this
country today is permisswe, 1t's secure |

| 89. Bahlool is presumpnvely a POW eatitled to all protections afforded by Geneva
Convention (TIT), mclud;ng. under Article 118, release after hostilities have ceased.

90. Bahlool also is entitled to the protection of Common Article 3 of Geneva
Convenuon {II). Article 3(1)(d) prohxbxts the contracnng pames from "passmg . sentences .
without prekus judgment pronounced by a regularly constituted court, affording all the judicial
guamntees which are recognized as md:spensable by civilized peoples " '

91. In this case, the pmlonged confinement of Bahlool thhout charge, and without |
process to contest his guilt or challenge his detention, amounts to an arbitrery. and lllegally :
imposed sentence that is incompatible with fundamental gualamees of due process tecogmzed by
ail cmlwed people, in violation of Arucle 3of the Geneva Convenuon (II), and in violation of

' the due process clause of the Fifth Amendment. Further, Respondents' confinement of Bahlool
is a form of punishment in v-ioleﬁon of the Sﬁ Amendment to the Constitg'tion‘. Accordingly,
Bahlool is entitled to a writ of habeas corpus and should be released unmedme\y

| COUNT SEVEN |

RESPON'DENTS HAVE DENIED
BAHLOOL THE RIGHT TO A SPEEDY TRIAL AND THE RIGHT

TQ BE FREE FROM UNREASONABLE PRE-TRIAL CONFINEMENT
92. ‘Bahlool re-alleges and incorporates by reference paragraphs 1 though 91 zbove.

» See CNN Rumsfeld:  Major combat over in Afghanison  (May 1, 2003) ar
hitpz/fwww.cnn.com/2003/WORLD/asispef/central/050 Hafghan.combat;  See alsc Armed Forces Information
Servwe. News Articles, May 1, 2003) at htthIwwwdofensel|nk.m£VnewsIMny20031nO50!2003_,200305016 htral.
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A. - Bahlool was entitled g.a speedy trial under the UCMJ. B
93 The PMO, pursuant to which Bahlool has been detsined for trial, purports to be .
based, in part, on congressional authorization embodied in selected provisk'ms of the UCMI, Tn
" promulgating the PMO, Respondent President Bush relied, in part, on his aqthgﬁty under 10 .
U.S.C. §836, which allows the E;(ecuﬁve t§ prescribe rules for military qaninﬁgéiéns so long as' :
" they are not inconsistent with the UCMJ. ' | ' .
94. However, the PMO, and its implementation through MCO No. 1, cleasly
contravens Article 10 of the UCMJ, 10 US.C. §810, which provides that sny amest or
" confinement of an accused must be terminated unless charges are instituted prompdly and made
known to the accused, and speedy trial afforded for a determination of guilt on such charges: .
{wlhen any person subject to this chapter is placed in arrest or confinement prior
to trial, immediate steps shall be taken to inform him of the specific wrong of
which be is accused and to try him or dismiss the charges and release him.
10USC. § 810, o .
95.  Bahlool is a person subject to the UCMJ by virtue of Respondent President Bush's
" PMO and MCO No. 1, as well as .by virtue of Article 2 of the UCM]J, 10 U.S;C. § 802(a)(12).
which provides that "persons w1thm an area leased by or otherwise réserved or acquired for the
. use of the United States" and under the control of any of the various branches of the military are
subject to the UCMJ. Under the Supreme Court’s decision in Rasul, 542 U.S. at 480, 124 8. Ct.
at 2696-98, @m@@o Bay qualifies under bmh prongs. - ‘
- 96.  The type of delays to which Bahloo] has been subjected are intolerable ‘in.the
absence of extraordinary or compelling cucumstances Here, the Respdndcnts have not provided
any reason whatsoever for their inordinate deléys in charging Bahlool. Since Respbﬁdents did.

not take "immediate steps . . . to inform" Bahlool “of the specific wrong of which he is accused,”
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they now-have a clear and nondiscretionary duty under the UCMI to “release him” from his
B.  Bahlool was entitled to a speedy trial ander the Geneva Convention.
97.  Bahlool's lengthy pre-trial confinement violates Article 103 " of Geneva o
Convention (I), as well as United States government regulations.  Article 103 of ‘ Geneva .
» Convention (I provides that: - -
‘' [fludicial investigations relating to a.prisoner of war shall be conducted as rapidly
as circumstances permit and so that his trjal shall take place as soon as possible, A
- prisoner of war shall not be confined while awaiting trial unless a member of the
armed forces-of the Detmmng Power would be so confined if be were accused of
a similar offence, or if it is essential to do so in the interests of natxonal security.
In no circumstances shall this confinement exceed three months. -
6 U.S.T. 3316, 3394, 75 UN.T.S. 135 (emphasis added)..
98.  In addition, Article 5 of Geneva Convention (I} declares that:
should any doubt arise as to whether persons . . . belong to any of the categories |
[entitled to protection as a P.O.W. under the Convention], such persons shall
enjoy the protection of the present Convention until such time as their status has
been determined by a competent tribunal.
99, Likewise, §1-6(a) U.S Army Regulation 19Q-8, entitled Enemy Prisoners of War,
Retained Personnel, Civilian Interiees and Other Detainees, requires that United Statés military
. forces abide by the provisions of Article 5 of Geneva Conventio_n (I0). Similarly, the
Commander's Handbook on the Law of Naval Operations states that “individuals captured as
' -spie's or as illegal combatants have the right to assert their claim of entitlement tobxisdner—of—war
‘status before a judicial tnbunal and to have the question adjudicated.” Depanmcnt of the Nnvy.
NWP 1-14M, The Commander's Handbook on the Law of Naval OpcrauOns 117 (1995)
100, Respondents are under a clcar nondiscretionary duty under Geneva.

Convention (II), and under the U.S. Army's (and Navy's) own mgulatiox{s to release Bahlool
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because he has been detained in segregation for more than three months — M'fm many,
many more months than the permissible period. '

101. Even if Bablool were not a presumptive POW, the Geneva Convention would not
sanction such delay. The Geneva @ﬁmﬁon requires that all civilians and protected pczsons
must be “promptly informd" of the charges and ~bmught to trial "ag gapidly as possible." Geneva |
Convention IV, art. 7. Similarly the fundamental guarantees of Protocol I require thet Bahlool be
“informed without delay” of the particulars of charges, and incorporate the International
Covepast on Civil and Politcal Rights o

C Bahlool was en;j@ to a speedy trial nngr the Sixth Amendmem.

102. Morcover, the Sixth Amendment to the United States Constitution requires that in
all criminal prosecutions, “the accused shall enjoy the right to a speedy . . . tial® U.S. Const.
- gmend. VL Respondents' unlawful detention violates Bahlool's right t0 a speedy trial.

103. Respondents have denicd Babloo! bis' right to a speedy trial as required by
American law, the Constifution, and intemational law and treaty, and Bahlool therefors is
entitled to & writ o habeas corpus and immediate release.

" COUNT EIGHT

'I'EE ABUSE, MISTREATMENT, AND
RELATED INTERROGATION OF BAHLOOL CONSTITUTES SHOCKING

AND OFFENSIVE GOVERNMENT CONDUCT DENYING HIM DUE PROCESS
104. Bahlool re-alleges and incorporatés by reference paragraphs I through 103 above.

105. The charge asserted against Bahlool cannot properly justify his detention because
" it is based on anlawfully obtained statements from Bahiool and other detainces (at Guantanamo
. Bay and elsewhere). See Composite Statement (attached hereto as Exhibit 2). Those statements

have been procured via coercive and "aggressive” interrogation techniques and environment that
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not only violate Bahlool's Fifth Amendmésit right to remain silent, his Sixth Amencimem right to
counsel (with respect to his own statemeits), and bis Eighth Amendment right to be free. from
cruel and unusual punishment, but also "shock the consclenoe" and thereby violate Bahlool's.
‘Fzﬁh Amendment Due Process rights (wnh respect to his own smtements as well as thosc of
other detainees). ’I‘hosc tcchmques also violate Bahlool's rights under Geneva Convention (I,
the CAT, the UCMYJ, the ATCA (which prohibits both torture and cruel, inhuman and degmdmg
treatment), Army kegu]atibn 190-8 ‘and the APA, and customary international law. The
illegiﬁmacy of basing Bahlool's prosecﬁtioﬁ by~ tt;e Commission upbn statcmems obtained'
through coercive interrogation arises not only from the volume and degree of abuse, but also
'from the fact that statements -obtained via coercion and a naked reward)pumshmwt system are B
simply not religble? — . and cestainly not sufficiently so to find Bahlool guilty beyond a -
reasonable doubt, and imprison him as a result. Article 99 of the: Geneva Conycnﬁ.on o
Mcmy' provides that "[n]o moral or pﬁysical coertion niay be exerted on a pﬁmner of war

in order to induce him o admit himself guilty of the act of which he is accused.”®® A process

u Dissenting in Padifla, Justice Stevens cautioned:
[Exccutive detenuon] may not, however, be justified by the naked interest in using
unlawful procedures to extract information. Incommunicado detention for months on end is such’
-a procedure. Whether the information so procured is more or less reliable than that acquired by
more extreme forms of torture is of no consequence. For if this Nation ig to remain trus to the
ideals symbolized by its flag, it tust not wield the wols of tynmts even to Tesist an assault by the
forces of tyranny.

542 U.S. at 465, 124 S. Ct. at 2735 (Stzvens, 1., dissenting).

z “The National Commission on Terrorist Anacks Upor the United States; 108th Cong:, The %11
* Commission Report 380 (Gov't. Pnntmg Office 2004), at http:/fwww.9-11 commission. gov/report/911/Report. pdf
{hereinafter “the 9/11 Commission”), in its Final Report published last month, recognized the importance of Geneva-
Convention (II) and international law in the treatment of detainees.- In fact, the 9/11 Commission inclnded among -

" its recommendations that:

{tlhe United States should engage its friends to develop a common coalmon approach

toward the detention and humane trestment of captured terrorists. New principles might draw

_upon Article 3 of the Geneva Conventions on the law of armed conflict. That article was
(contmued B
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that permits such unlawful extraction and use of improperly obtained statements to form the .
" basis of charges or at trial cannot stand. See, e.g., United States . Russel, 411 U.S. 423,43132
: (1973) (ack.nowledglng that there could exist "a situation in which the conduct of law
enforcement agents is so outrageous that due process principles would zf.bsphxtely bar the
government from invoking judicial j)rocesscs to obtain & conviction"), citing [r.j‘.] Rochin v: .
" California, 342 U.S. 165 (152). As a result, Bahlool also is entitled to habeas relief on that besis,
106.  Since the abuse, mistreatment and related interrogations of Bahlool constirutes
such shocking and offensive government conduct, Bahlool has been denied his right to due
Process. Opnse_queﬁtly, the only remedy capable of vindiqating Bahlool's rights is the grant of a - |
writ of habeas corpus, dismissal of the Commission charges against Bahlook, and an order
_ requiring Bahlool's release. ' 7
| PRAYFR FOR RELIEF
wrmxiEFORE. Petitioner prays that this Court grant him the following relief:

Issue the writ of mandamus or issue an Order directing Respondents to show cause why a writ of
habeas corpus should not be granted and why Bahlool should not be immediately released;”

1. I an Order to Show Cause is issued, to include as part of the Ordcr a prompt

schedule to receive bricfing from the parties, including a Response from Respondents, and a
Reply from Petitioner, on the issues raised in this Petition, followed by a hearing before this
Court on any contested factual or legal issues, and production of Petitioner Bahlool as

appropriate;

. 2. ' Issue an Order declaring unconstitational and invalid and en_]ommg any and all
Commission proceedings and/or findings against Petitioner Bahiool; -

3. Enier an Order declaring the Combatant Status Review Tribunal uuconsumtional
and invalid, and enjoin its operation thh respect to Petitioner Bahlool; and

4 Issue a writ of mandamus and an Order that orders Respondents not ‘to use the

specifically designed for those cases in which the usual laws of war dxd not apply. Its minimum
standards are generally accepted throughout the world as customary international law. - .

1d.

33 ) RE 136 (al Bahiul)
Page 35 of 38

202




PMO and/or the Military Comymission Orders and Instructions to detain Bahlool, or ‘adjudicate
charges against Petitioner Bahlool, or conduct any proceedings related to such charges, because
those Orders and instructions violate the U.S. Constitution, U.S. law, and U.S. treaty obligations,
both facjally and as applied to Petitioner Bahloo! and are therefore ultra vires and iliegal;

o s. After notice and hearing, determine and declare = that Petitioner Bahlool's
detention violates the Constitution, laws, treaties, and regulations of the United States; that the
PMO is unconstitutional; that Bahlool has been denied a speedy trial; and that Respondents lack
any jurisdiction over Pctmonzr Bahlool;

6. After notice and hearing, issue a writ of mandamus that directs Respondents to
obey their clear, nondiscretionary duty to follow the Constitution, laws, regulations, and treaties
of the United States, and therefore to xelease Petitioner Bahlool immediately; .

7. Grant a writ of habeas corpus- on behalf of Petmoncr Bahlool ordermg his
immediate release; .

8..  Enter an Order t.hat the Court shall retain ]unsdlcuon over this matter to permit
Petitioner Bahlool to respond to arguments advanced by ReSpondents on matters related to his
contmued detention;

9. Grant such other and further relief on behalf of Petitioner Bahlool and against
' Rcspondents as this Court deems just and proper.
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December 13, 2005

Respectfully submitted,
"' Counsel for Petitioners/Plaintiffs:

Wor L. il

Wesley R. Pdwell (WP7857)
Patrick Train-Gutiérrez "~
HUNTON & WILLIAMS LLP
200 Park Avenue ‘ ’
New York, NY 100166

(212) 309-1000

(212) 309-1100 (facsimile) -

‘Thomas R. Snider

HUNTON & WILLIAMS LLP
1900 K Street, N.W. .
Washington, D.C. 20006

(202) 955-1500

- (202) 778-2201 (facsimile) -

" Of Counsel

Barbara J. Olshansky

Director Counsel-

Tina Monshipour Foster

Gitanjali S. Gutiermez

CENTER FOR CONSTITUTIONAL RIGHTS
666 Broadway, 7th Floor

New York, New York 10012

Tel: (212) 614-6439

Fax: (212) 614-6499
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cmmr_'i OF NTATION WITHOUT COMPENSATION
Counsel for Petitioner Bahiool, imr'sugm to L.Cv. R. 83.2(g), certify that they are . |
: representing Petitioner without compensation. | ' -
RSMHy submitted,

Wy & Ll

Wesley R. Phwell (WP7857)
Patrick Train-Gutiérrez
HUNTON & WILLIAMS LLP
200 Park Avenue

New York, NY 100166

(212) 309-1000 .

(212) 309-1100 (facsimile)

Thomas R. Snider

HUNTON & WILLIAMS LLP
1900 K Street, N.W.
‘Washington, D.C. 20006

(202) 955-1500

(202) 778-2201 (facsimile)

December 13, 2005
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DEPARTMENT OF DEFENSE
OFFICE OF THE CHIEF DEFENSE COUNSEL

1620 DEFENSE PENTAGON
WASHINGTON, DC 203801-1620

3 November 2005
MEMORANDUM DETAILING DEFENSE COUNSEL
To:  Major Thomas A. Fleener, JA, USAR

Subj: DETAILING LETTER REGARDING MILITARY COMMISSION
PROCEEDINGS OF ALI HAMZA AHMAD SULAYMAN AL BAHLUL

1. Pursuant to the authority granted to me by my appointment as Chief Defense Counsel;
Sections 4.C and 5.D of Military Order No, 1, dated August 31, 2005, and Section 3.B(8)
of Military Commission Instruction No. 4, dated September 16, 2005, you are hereby
detailed as Military Counsel for al! matters relating to Military Commission proceedings .
involving Ali Hamza Ahmad Sulayman al Bahlul. Your appointment exists until such time
as any findings and sentence become final as defined in Section 6.H(2) of Military
Commission Order No. 1, unless you are excused ﬁ'omrepresmnnng al Bahlul by a
competent authority.

2. In your representation of Mr. al Bahlul, you are directed to review and comply with the
President’s Military Order of November 13, 2001, “Detention, Treatment, and Trial of
Certain Non-Citizens in the War Against Terrorismn,™” 66 Fed. Reg. 57,833 (Nov. 16, 2001),
Military Commission Orders Nos. 1 and 3, Military Commission Instructions 1 through 9,
and all Supplementary Regulations and Instructions issued in accordance therewith. You
are directed to ensure that your conduct and aotmues are congistent with all applicable
prescriptions and proscriptions.

3. You are directed to inform Mr. al Bahlul of his rights before a Military Commission. In
the event that Mr. al Bahlul chooses to exercise his rights to Selected Military Counsel or
his right to Civilian Defense Counsel as his own expense, you shall mformmeassoonas
possible.

4. In the event that you become aware of a conflict of interest arising from the
representation of Mr. al Bahlul before a Military Commission, you shall immediately
inform me of the nature and facts concerning such conflict. You should be aware that in
addition to your State Bar and Service Rules of Professional Conduct, that by virtue of your
appointment to the Office of Military Commissions you will be attached to the Defense
Legal Services Agency and will be subject to professional supervision by the Departrent
of Defense General Counsel.
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5. You are directed to inform me of all requirements for personnel, office space,
equipment, and supplics necessary for preparation of the defense of Mr. al Bahlul.

/Q&Zf # >
Dwight H, Sullivan

Colonel, United States Marine Corps Reserve
cc:
Colonel Morris Davis

Brigadier General Thomas L. Hemingway
Mr.
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Attachment of a collection of Voir Dire materials concerning the
Presiding Officer, Colonel Peter E. Brownback Ill, consisting of:

a. Biographical Summary of the Presiding Officer (1 page).

b. Answers to Trial Guide Questions prepared by the Presiding Officer, 27 July
2004 (2 pages).

¢. Answers Concerning Certain Personal Relationships prepared by the
Presiding Officer, 6 August 2004 (2 pages).

d. Questionnaire #2 prepared by the Presiding Officer, 18 August 2004 (7
pages.)

e. Extract, Hamdan ROT - Voir Dire of the Presiding Officer - 24 August 2004
(22 pages).

f. Extract, Hicks ROT - Voir Dire of Presiding Officer - 25 August 2004 (20
pages).
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Biographical Summary
Peter E. Brownback ili

Received a Regular Army commission as an infantry officer in June 1969.
After initial officer training, assigned as a platoon leader in 3/325 PIR, 82d Abn Div, Fort Bragg, NC from
October 1969 to February 1970.

Vietnam service from June 1970 - June 1971 as an infantry platoon leader, armored cavalry platoon
leader, and battalion S-1, all with the 173d Airborne Brigade.

Served with 5th Special Forces Group at FBNC from June 71 to February 1973 as an A Detachment
Commander and Battalion S-3.

Infantry Officer Advanced Course — June 1973 - May 1974,

Funded Legal Education Program student at
@ Summers at Fort Lee working as assistant trial and assistant defense counsel.

Admitted to Virginia Bar, June 1977.

Assigned to Office of the Staff Judge Advocate, 82d Airborne Division, FBNC, 1977-1980. Trial Counsel,
Chief Administrative Law, Chief Military Justice.

Senior Defense Counsel, Fort Meade, MD. 1980-81.

Operations Officer, US Army Trial Defense Service, Falls Church, VA. 1981-84.

Legal Advisor/Legal Instructor, USAJFK Center for Special Warfare, FBNC, 1984-85.
Legal Advisor, Joint Special Operations Command, FBNC, 1985-88.

Senior Military Judge, Mannheim, FRG, 1988-1991.

Director of Legal Operations, JSOC, FBNC, Jan 91 - Apr 91.

Staff Judge Advocate, 22d SUPCOM/ARCENT Forward, Dhahran, KSA, May 91 - May 92.
Chief Circuit Judge, 2d Judicia! Circuit, FBNC, 1992 - 1996.

Chief Circuit Judge, 5th Judicial Circuit, Mannheim, FRG, 1996 - 1999,

Entered on the retired rolls on 1 July 1999.

Recalled to active duty on 14 July 2004.

AWARDS: Combat Infantryman's Badge, Special Forces Tab, Ranger Tab, Master Parachutist Badge,

DSM, LOM x 3, BSM x 5, MSM x 2, JSCM x 2, ARCOM x 2, AAM, JMUA x 2, NDSM, VSM, SWABS,
HSM, RVNGCUC, RVNCAMU, KUKULISM
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Volr Dire Question Prepared by Presiding Officer, COL Peter E. Brownback
(Taken from the Draft Trial Guide.)

1. I do not know any accused whose case has been referred to the Commission.
2. I do not know any person named in any of the charges.
3. Of the names of witness I have seen so far, I do not recognize any of their names.

4. 1 do not have any prior knowledge of the facts or events in this case that will make me unable
to serve impartially. .

5. I do not know, and have no command relationship with, any other member.

6 .I believe that I can vote fairly and impartially notwithstanding a difference in rank with other
member. I will not use my rank to influence any other member.

7. I have not had any dealings with any of the parties to the trial, to include counsel for both
sides, that might affect my performance of duty as a Commission member in any way.

8. I have not had any prior experience, either personal or related to my military duties, that I
believe that would interfere with my ability to fairly and justly decide this case.

9. No family member, relative, or close friend that I am aware of was the victim of the events of
9-11, and has not been the victim of any alleged terrorist act. I have been told that a former
Judge Advocate General's Corps officer was on one of the planes which hit the World Trade
Center. This officer was assigned to Fort Bragg at some time during the period 1984 to 1988,
while I was assigned there. I do not recall the last time I saw the officer, nor do I recall his

name. He was not assigned to the same unit(s) to which I was assigned, although we met, I feel
certain, at one or more of the i‘udie advocate functions on base. #

10. I have seen and heard general media reporting about the events of 9-11, al Qaida, Usama Bin
Laden, and terrorism on broadcast TV and the various newspapers. Nothing I have seen or read
will have any effect on my ability to perform the duties as a Commission member fairly and
impartially.

11. I promise as a Commission Member that I will keep an open mind regarding the verdict until
all the evidence is in.

12. T know and respect that the accused is presumed innocent and this presumption remains
unless his guilt is established beyond a reasonable doubt. I know and respect that the burden to
establish the guilt of the accused is on the prosecution. I agree to be guided by and follow these
principles in deciding this case.

13. I have nothing of either a personal or professional nature that would cause me to be unable to
give my full attention to these proceedings throughout the trial.
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14. I am not aware of any matter that might raise a question concerning my participation in this
trial as a Commission member.

Peter E. Brownback III
Colonel, USA
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Presiding Officer Voir Dire Addendum - Relationship with Other Personnel

a. Mr. Haynes: | believe that | once met the General Counsel at the Army’s Judge
Advocate General's School in 1996 or 1997 as part of an organized run. We exchanged
perhaps ten minutes worth of casual chit-chat during the run. Other than that, | have
had no contact with Mr. Haynes.

b. Mr. Altenburg:

1. | first met (then) CPT Altenburg in the period 1977-78, while he was assigned
to Fort Bragg. My only specific recollection of talking to him was when we discussed
utilization of courtrooms to try cases.

2. To the best of my knowledge and belief, | did not see or talk to Mr. Altenburg
again until sometime in the spring of 1989 at the Judge Advocate Ball in Heidelberg.
Later, in November-December 1990, (then) LTC Altenburg obtained Desert Camouflage
Uniforms for COL Wayne Iskra and me so that we would be properly outfitted for trials in
Saudi Arabia.

3. During the period 1992 to 1995, (then) COL Altenburg was the Staff Judge
Advocate, XVIII Airborne Corps and Fort Bragg while | was the Chief Circuit Judge, 2™

Judicial Circuit, with duty station at Fort Bragg. Our offices were in the same building.
We
saw each other about twice a week and sometimes more than that. Wg generall
attended all of the SJA social functions. He
had dinner at our house at least

three times in the three years we served at Fort Bragg. | attended several social
functions at his quarters on post. Though he was a convening authority and | was a trial
judge, we were both disciplined enough to not discuss cases. | am sure there were
times when he was not pleased with my rulings.

4. From summer 1995 to summer 1996 when Mr. Altenburg was in Washington
and | at Fort Bragg, he and | probably talked on the telephone three or four times. |

believe that he stayed at my house one night during a TDY to Fort Bragg (but | am not
certain.).

5. During the period June 1996 to May 1999, | was stationed at Mannhein,
Germany and Mr. Altenburg was in Washington. Other than the World-Wide JAG
Conferences in October of 1996, 1997, and 1998, | did not see nor talk to MG Altenburg
except once ~ in May of 1997, | attended a farewell dinner hosted by MG Altenburg for
COL John Smith. In May 1999, MG Altenburg presided over my retirement ceremony at
The Judge Advocate General's School and was a primary speaker at a "roast” in my
honor that evening.
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6. Since my retirement from the Army on 1 July 1999, Mr. Altenburg has never
been to our house and we have never been to his. From the time of my retirement until
the week of 12 July 2004, | have had the occasion to speak to him on the phone about
five to ten times. | had two meetings or personal contacts with him during that period.
First, in July or August 2001 when | was a primary speaker at a "roast” in MG
Altenburg's honor at Fort Belvoir upon the occasion of his retirement. Second, in
November (I believe.) 2002, | attended his son's wedding in Orlando, Florida.

7. | sent him an email in December 2003 when he was appointed as the
Appointing Authority to congratulate him. | also sent him an email in the spring of 2004
when | heard that he had named a Presiding Officer. Sometime in the spring of 2004, |
called his house to speak to his wife. After we talked, she handed the phone to Mr.
Altenburg. He explained that setting up the office and office procedures was tough. |
suggested that he hire a former JA Warrant Officer whom we both knew.

8. To the best of my memory, Mr. Altenburg and | have never discussed anything
about the Commissions or how they should function. Without doubt, we have never
discussed any case specifically or any of the cases in general. | am certain that since
being appointed a Presiding Officer we have had no discussions about my duties or the
Commission Trials.

c. BG Hemingway: | had never met, talked to, or otherwise communicated with BG
Hemingway until | reported on 14 July 2004.

d. Members: | have never met or talked to any of the other members of the
commission. | have emailed instructions to all of them and received email receipts from
all of them. A copy of what | sent to the members was provided to all counsel.
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Memorandum for All Counsel 18 August 2004
Subject: Questionnaire #2 - Presiding Officer Voir Dire

1. | have received questions from counsel in Al Bahlul, Hamden, and Hicks. Many of
the questions are the same or so nearly the same as to make no difference. | am
answering these questions by this memorandum.

2. | refer all counsel to MCO #1, para 6B(1) and (2) - the commission is to provide a full
and fair trial, impartially and expeditiously. Further, MCI # 8, para 3A(2), states that
questioning of the members, to include the Presiding Officer, shall be narrowly focused
on issues pertaining to whether good cause may exist for removal of any member.

3. Professional Background —

a. | have served in close ground combat only in Vietnam - where | was a rifle
platoon leader and an armored cavalry platoon leader. | do not remember having any
occasion to deal with enemy prisoners - either by capturing them or being involved in
trying them or questioning them. However, | did work with former Viet Cong who had
come over to the ARVN.

b. During my time as an infantry officer and a judge advocate, | attended many
courses - some of which focused on the law of war and international law. | do not recall
the where/when's for these courses. | taught various aspects of international law and
law of war at the JFK Special Warfare Center for a year. To the best of my knowledge, |
have not attended any courses focusing on LOAC or IL since 1984/85. However, during
various presentations at general courses, | may have had some exposure to these
subjects.

c. | have not received any specialized training, formal or informal, on Al Qaeda,
the Taliban, Islamic Fundamentalism, or detainee operations. | have had the occasion
to read newspaper and news magazine accounts of various aspects of the topics
above. | also have read some articles published in the Army War College journal and
the Military Law Review. Additionally, | have read numerous articles on various topics
while surfing the web.

d. | am generally aware of the conduct of operations in Afghanistan and Iraq. |
am interested in such operations. | have had occasion to look at the DOD website on
Military Commissions. I have not seen any of the data or articles on detainee
operations.

e. | have not written for publication or spoken publicly about any of the topics in
paragraph 3c above.

f. 1am and have been an associate member of the Virginia State Bar since
1977. I have never practiced law in the civilian sector.
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4. Personal Background:

a. | was raised as a Christian. | do not attend church regularly. | have no
antipathy towards Islam, or any of the other major religions. My knowledge of Islam is
based primarily upon my readings and my dealings with Saudis, Kuwaitis, and others
during my tour in Saudi Arabia in 1991-92. | am not an expert in the area of Islam,
although | have some knowledge. | do own a Qur-An, but | do not profess to be a
student of the Qur-An.

b. 1entered onto the retired rolls on 1 July 1999. | intended to be retired.
However, | soon discovered that | was slightly bored. Consequently, at the urging of my
wife, | took several part-time jobs. These included being an enumerator for the 2000
Census, a safety person for beach renewal operations, an instructor for an SAT prep
course, and an instructor at a local college. | enjoyed all of the jobs and | regretted
having to quit two of them upon my recall to active duty.

c. My hearing is within deployment standards. | do not like to have people
mumble - | prefer that they speak with a command voice. There is no impairment.

d. Caveat - see 4e, below. | belong to several military professional
organizations and to vanious social organizations. None of them is political in nature. |
do not attend meetings.

e. | do belong to a local community organization which supports various
propositions involving local city management and zoning. It is political only in the sense
that it wants voters to vote in accordance with its recommendations - most of which are
simply anti-over-development. | have attended at least three of its meetings when the
topic was one of interest to me.

f. 1 am registered to vote. My Voter Registration Card shows NPA in the Party
block. | have not campaigned for anyone.

5. Effect of 9/11 and other events:

a. See Questionnaire #1 for the only person | knew who was killed on 9/11.

b. | knew and know many people in the Pentagon. | did not have any personal
friends who were killed or injured there; however, | did have friends who were in the
building when the plane hit.

c. | have many friends and others who have been stationed in Afghanistan and
Iraq. | am aware of the impact of war upon soldiers and their families.

d. There was no specific impact of 9/11 and related events upon me or my
family.
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6. Mr. Hodges:

a. | first became aware of Keith Hodges in 1980-81. | was the Senior Defense
Counsel at Fort Meade, MD. The post stockade served many posts along the east
coast. One of those posts was Fort Eustis, VA, where CPT Hodges was a prosecutor.
He was the lead prosecutor on a murder case - | became involved in the case through
my dealings with the DC at Eustis.

b. I next saw LTC Hodges when he was the Regional Defense Counsel in
Stuttgart, Germany and | was one of the military judges at Mannheim. We had
numerous professional contacts and we may have been at two or three social functions
together.

c. In 1992, | became the Chief Circuit Judge, 2d Judicial Circuit, Fort Bragg, NC.
One of the Circuit Judges who worked for me was LTC (later COL) Hodges. We
worked closely together - via telephone and electronic bulletin board (precursor to
email) - until his departure for Fort Hood in 1995. During this period, | only saw him at
judicial training functions and on one occasion when | promoted him to Colonel.

d. From 1995 to 1996, COL Hodges and | talked and exchanged emails routinely
on various matters. We worked on the Benchbook together and we helped each other
with various case-related problems. | saw COL Hodges once, during a judicial training
function.

e. From 1996 until my retirement in 1999, COL Hodges and | continued to
exchange ideas, suggestions, instructions, and the like by email. | saw him three times
at judicial training functions.

f. Upon my retirement in 1999, COL Hodges and | had few occasions to
exchange email or telephone calls while he was at Fort Hood. However, after he retired
in 2000, he visited us on several occasions while going to see

On one occasion, he&went deep sea fishing
together. When Mr. Hodges would come across a criminal law case which he thought
would interest me, he would forward it to me.

g. During the period after the announcement of the Military Commissions in
2001, Mr. Hodges and | discussed the commissions on at least one occasion. He knew
that | had put my name in for consideration. On 29 June 2004, | received an email from
t OMC. In it he stated that the Appointing Authority was considering hiring a
Legal Advisor to the Presiding Officer and asked if | had any recommendations. |
immediately gave him Mr. Hodges' name, because:

1) 1 was personally familiar with Mr. Hodges' work and work ethic.
2) | was personally familiar with Mr. Hodges' knowledge of criminal law
and procedure.
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3) | was personally familiar with Mr. Hodges' ability to write, edit, and
publish procedural matters.

4) | was aware of Mr. Hodges' performance as a military judge, both the
highs and the lows.

@ s<cd me for Mr. Hodges' contact information and | gave it to him.
Subsequently, the Appointing Authority, UP MCO #1, executed a detailing agreement
with the Federal Law Enforcement Training Center - whereby Mr. Hodges would be
detailed to OMC for a year. While Mr. Hodges is paid by DHS, his employer is OMC.
During the period of the detail, Mr. Hodges' primary focus is OMC. Mr, Hodges has
distributed a copy of the detailing agreement to all counsel.

h. Once (i)and Mr. Hodges talked, | talked to Mr. Hodges and pointed out
some of the problem areas in working with the commissions. He eventually decided to
accept the detail.

i. Since 15 July 2004, Mr. Hodges has been part of the procedural preparation
for the proceedings before the commissions. He has written procedures, written emails,
written memoranda, and prepared various drafts. All of this has been done under my
supervision. Mr. Hodges has also prepared memoranda and drafts which he forwarded
to the Appointing Authority concerning procedural aspects of the commissions. He did
this with my knowledge and consent, but acting for the Appointing Authority. To my
knowledge, Mr. Hodges has had many communications with OMC personnel - most by
email. | am not aware of any communications between Mr. Hodges and any members
of OGC. All of Mr. Hodges' communications with OMC persorinel were in the area of
procedural and logistic preparation for commission proceedings. | believe that it is
entirely appropriate for Mr. Hodges to discuss and make recommendations for
procedural changes or structure so that the commission process may function efficiently
and expeditiously.

j- Mr. Hodges and | have never discussed the substance of any of the cases
currently referred to the commission for trial. We have never discussed MCI #2. All of
our discussions, efforts, and work have been focused on the procedural requirements to
get cases before the commission.

k. I have never had an ex parte discussion with Mr. Hodges concerning any of
the cases referred to the commission.

7. Selection as Presiding Officer:

a. Sometime in the spring of 2002, | was told by someone that the Presiding
Officers of the Military Commissions could be retired officers who were recalled to active
duty. 1 discussed this with COL Denise Vowell, Chief Trial Judge.

b. In January 2003, | got a call from OCTJ, informing that if | wanted to put my
name in for PO, | had to send in a statement. |did and | did.
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¢. In December 2003, | read that MG (Ret.) Altenburg had been named the
Appointing Authority. In January | received a call from OCTJ wanting to know if |,
among others, was still interested. | was.

d. On 24 or 25 June 2004, | got a call from LTC Hall at OMC. He wanted to
know if | was still interested. | was. He told me that an announcement would be made
quickly. On 28 June | got four phone messages that some PAO wanted to read me a
press release so that | could okay it. | never found the PAOQ. On 29 June 2004, the
announcement was made.

e. MG (Ret.) Altenburg knew that | was interested in being on one of the
commissions.

e. That is all | know about the selection process.
8. Military Commissions:

a. The Presiding Officer has specifically designated roles and duties under MCO
#1 and the MCI's. Those roles and duties are different, in many ways, from those of the
other members of the commission. In some areas, MCO #1 and the MClI's give the
Presiding Officer the authority to act for the commission without the formal assembly of
the full commission. UP the President's Military Orde, the Presiding Officer can be
overruled by a majority of the commission in certain areas. For a full explanation of the
Presiding Officer's powers, see MCO #1 and the MCl's. As the only member of the
commission who is a judge advocate, | will tell the commission what | believe the law to
be. However, the President's Military Order states that the commission will decide all
questions of law and fact. As with all matters of law, | invite counsel to provide motions
and briefs so that | may become better informed - | note that there have been no
motions or notice of motions to date on any legal topics.

b. Addressing a specific question, I did in fact state: "Perhaps a better way of looking at
the matter is to say that I have authority to order those things which I order done." I then went
on to say that this was based on my interpretation of the law and that my interpretation would be
the one that counted "until superior competent authority (The President, The Secretary of
Defense, The General Counsel of the Department of Defense, The Appointing Authority) issues
directives stating that what I am doing is incorrect.”" Based on a directive from the Appointing
Authority, I did not and will not hold commission sessions without the full commission. This
directive did change my opinion concerning my ability to hold sessions without the full
commission.

c. Based on my interpretation of the MCO and MCI's, the standard for whether
or not a member should sit is whether there is good cause to believe that the member
can not be fair and impartial and provide a full and fair trial. The determination as to
whether there is good cause to relieve a member is made by the Appointing Authority.
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If I believe that there is good cause to relieve me or any other member, | am required to
forward that information to the Appointing Authority for his decision.

d. | have had the occasion to review various material about military
commissions. The commentary on commissions and the legality thereof is about what
one would expect - a lot pro, a lot con. The commentary ranges from the legality of the
commissions to the structure of the commissions to the law governing the establishment
and operation of the commissions. Until these areas have been thoroughly briefed by
counsel, | reserve my opinion.

e. Any service member has the right and duty to disobey an unlawful order or
general order or regulation However, the standard under Article 92 is quite high.
Obviously, if the order or regulation is patently illegal, the source of the order or
regulation does not mitigate the illegality.

f. Counsel are encouraged to provide briefs on the issue of "declaring an order
or regulation” unlawful by the Presiding Officer of a commission. | am not prepared to
address the issue at this time.

9. Personal Knowledge of Cases:

a. | have read the charge sheets in all four cases which are presently referred to
the commission for trial. That is all that | have read or know about any of the cases. |
have not seen the Presidential Determinations in the cases. | have not discussed the
facts of the cases with anyone - either in my personal or professional capacity. Until |
received the charge sheets, | had never heard the names of any of the defendants.

b. If the Prosecution proves all of the elements of an offense beyond a
reasonable doubt, then a vote for a guilty finding would be appropriate. If not, then a
vote for a not guilty finding would be appropriate.

c. As to the responsibility for the acts of 9/11 and others, the only knowledge |
have of the acts and the perpetrators is open news media. If one were to believe what
one reads, then it would appear that members of Al Qaeda were responsibie for the
attacks. | have no opinion as to the actions of specific individuals.

10. General:

a. My participation as a member and Presiding Officer in this commission will
have an impact on my personal life. It will have no impact on my professional life - | do
not have a professional life. Once these proceedings are finished, | will retire again.

b. Media interest in the case will not have an impact on how | perform my duties.

c. Other than memoranda and emails from OMC - on which counsel were cc'd, |
have received no instructions, hints, suggestions, or any other form of communication
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from anyone in any governmental position (to include OMC and OGC) concerning what
I should do as a Presiding Officer in these proceedings. Based on my personal and
professional knowledge of Mr. Altenburg, my belief is that he wants to have these cases
tried fully and fairly. | have not discussed my role as Presiding Officer with Mr.
Altenburg at all.

d. | am not aware of any matter which might cause a reasonable person to
believe that | could not act in a fair and impartial manner in these proceedings.

Peter E. Brownback I
COL, JA
Presiding Officer
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September 22, 2005

1. I, am M. Harvey, Chief Clerk of Military Commissions and the custodian
of the authenticated transcript in United States v. Salim Ahmed Hamdan, No.
040004.

2. Icertify that R. 9-26 and R. 133-135 (a total of 21 pages of transcript)
(attached) are an accurate copy of the authenticated transcript in said case
from the session held on Guantanamo Bay, Cuba on August 24, 2004.

3. There was no voir dire of the Presiding Officer at the subsequent hearing
on November 8, 2004.

//Signed//
M. Harvey

Chief Clerk
of Military Commissions
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P (COR il : Prosecution does not.

DC

PO:

CM
CcM
CM
CM
CM

PO:

(LCDR Swift): One moment, sir, We waive reading of the
charges, sir.

The reading of the charges may be omitted.

Okay. Members of the commission and alternate member,
the appointing authority who detailed you to this
commission has the ability to remove you from service on
this commission for good cause. Is any member, or
alternate, aware of any matter that you feel might
affect your impartiality, or ability to sit as a
commission member, which you have not identified
previously in the questionnaire you filled out? Before

you answer please keep in mind that any statement you
might make should be in general terms.

(Ltcol (D : Yo, sir.

(co@l : Yo, sir.

ol D : No, sir.

(col (lll: vo. sir.

(Ltcol (D : No, sir.
Apparently not., Okay.

I have previously filled out a commission member
questionnaire. I previously provided counsel for both
sides a summarized biography, a list of matters that one
would ordinarily expect counsel to ask during a voir
dire process, and a document concerning my knowledge of
the appointing authority and other persons. I also
provided all counsel with answers to other questions
suggested by defense counsel. These documents will now
be marked as the next RE in order. The documents are
true to the best of my knowledge and belief. That
document will be RE 8,

Does either side wish to voir dire me outside the
presence of other members?

P (COR: vo, sir.

DC (LCDR Swift): Yes, sir.
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PO: The other members will retire to the deliberation room.

The panel members exited the hearing room.

PO: Please be seated. Let the record reflect the other
members have left the deliberation room.

I intend to keep a copy of RE 8 with me during voir dire
so counsel may direct me to a specific question,
Objection?

P (ORI No. sir.

DC (LCDR Swift): No, sir.
PO: Prosecution, voir dire?

P (COR ll: sir, I believe Commander Swift requested to
question you, so --

PO: No, he requested voir dire outside the presence of other
members.

P (coR ) : Aye, sir.

PO: They are gone.

Do you want to voir dire me?
P (COR @l : Not at this time, sir.
PO: Commander Swift?

DC (LCDR Swift):; We don't have a podium, sir. Permission to move
to the court table.

PO: {Indicating)
DC (LCDR Swift): Sir, I would like to start by clarifying your
membership in the Virginia bar. You indicated that you

had been admitted to practice in the virginia bar, I
believe since the 1970s; is that correct?

PO: Yes.

P (COR @: ©“hat? I didn't understand.

DC [LCDR Swift): I will restate the question. I would like

10
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you -- what -- as a member of the Virginia bar what is
your current position in the bar?

PO: I am an associate member of the Virginia bar.
DC (LCDR Swift): What does associate member mean?

PO: You would have to ask the Virginia bar. I have never
practiced law in the civilian sector.

DC (LCDR Swift): Are you eligible to practice law in Virginia
currently?

PO: I am an associate member of the Virginia bar. I am
eligible to practice in Virginia if I change my status
to active member.

DC (LCDR Swift): What would be required to do that?

PO: I would have to take some -- a CLE.

DC (LCDR Swift): So at this time you are not eligible to practice
there?

PO: At this time I am not an active member of the Virginia
bar.

DC (LCDR Swift)}: BAre you a member in good standing --
PO: Go on.

DC (LCDR Swift): Are you a member in good standing of any other
U.S. court.

PO: We have got a problem, Commander Swift. The audience
cannot hear you. We are going to have to do something.
I don't know if you could remove the microphone. I
don't know if you can move the microphone.

DC (LCDR Swift): I will stay back here, sir.

MJ: I am only a member of the Virginia bar. That's the only
bar I am a member of.

DC (LCDR Swift): Sir, would you be eligible to serve as a
civilian defense counsel for this commission
proceedings?

11
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PO: I don't know. I haven't examined that.

DC (LCDR Swift): It requires you to be in good standing and a
member of a court,

PO: I don't know. I haven't examined that. That question has
been addressed in a CAAF case I believe.

DC (LCDR Swift): I am aware of the CAAF case, sir.
PO: Okay. Go on.

DC (LCDR Swift): You indicated that you volunteered?
PO: Yes, I did.
DC (LCDR Swift): Why?

PO: I retired in 1999 and I had no desire to do anything
particularly. I had ten years of experience as a
military judge, and I thought I was good at it. As a
matter of fact, I still think I was good at it; and
knowing the stresses and strains brought upon our
military by the current operational environment and
recognizing that retired people could serve, I
volunteered.

DC (LCDR Swift): You in that question indicated you had been in a
former military judge. Did you view when you were

volunteering that you were volunteering to be a judge
here?

PO: No. I viewed that I was volunteering to be a presiding
officer.

DC (LCDR Swift): what did you think the presiding officer would
do?

PO: At the time that I initially volunteered, the only
document that had been written was MCO Number 1 --
excuse me, as well as the president's military order. I
went to a dictionary and looked up presiding, and I
thought that a presiding officer would preside. If you
are asking me if I was aware of all of the differences
between a military judge and a presiding officer, I
couldn't say that I was. However, I knew that I was not
volunteering to be a military judge.

12
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DC (LCDR Swift): You mentioned that the military order and the
Presidential's order had been written at the time that

you volunteered. Did you read both of those documents
before you volunteered?

PO: I scanned them.

DC (LCDR Swift): After scanning them, did you believe that the
process was lawful?

PO: I choose not answer that question at this time. Thank
you.

DC (LCDR Swift): Understand that you won't answer the question.
You have an open mind now to the question of the
lawfulness of the process?

PO: That's a good question. Yes, I believe that the
lawfulness of establishing the commission process by the
President, the lawfulness, the delegation to the
Secretary and to the general counsel are all matters
which may be addressed by motion. And, I believe that
it is the duty of counsel to educate all members of the
commission on the law,

DC (LCDR Swift): As part of your assignment or as part of being
assigned as presiding officer, you have been detailed an
assistant to the presiding officer?

pPO: Yes.

DC (LCDR Swift): Can you describe how that happened?

PO: I believe I put the gates in my questionnaire, but
basically on the 29%7 of June, I believe, Lieutenant
Colonel who works in the office of the military

commissions, e-mailed me and said words to the effect of
we are looking for someone to be an assistant to the
presiding officer. De you have any suggestions?
Inmediately and without giving the person in question a
chance to comment I said, yes, Keith Hodges. And I
pointed out that I was aware of Keith and his good sides
and his bad sides. After that, Colconel Hall e-mailed me
back for his e-mail address and they talked.

DC (LCDR Swift): Was he appointed as your assistant?
PO: There was a detailing agreement. There is a detailing
13
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agreement between Mr. Hodges and -- no, between the
FLETC part of the Department of Homeland Security which
is where Mr. Hodges is an instructor on the law and DoD,
Office of General Counsel. So if that's appointed,
that's a detailing -- he is on detail for a year.

DC (LCDR Swift): Can you explain what his duties are?

P (coR @ : sSir, at this time I am going to object. What we
are trying to determine is whether you are qualified to
preside over this proceeding. Mr. Hodges is not a

voting member and we feel this line of questioning is
upwarranted.

PO: Thank you. Go on., Just tell me, ask me your question.
DC (LCDR Swift): I will get quickly to it, sir.
PO: That is fine.

DC (LCDR Swift): VYou supervise Mr. Hodges:; is that correct?
PO: Yes.

DC (LCDR Swift): Mr. Hodges has had contact with the appointing
authority; is that correct?

PO: Yes.
DC (LCDR Swift): Did he do so at your direction?

PO: He has done many -- he has had many contacts with the
appointing authority at my direction. He has had many
contacts with the appointing authority at my consent.
He has had many contacts with the appointing authority
that I didn't hear about until after he talked to him.
His duties are divided into various ranges. For
instance, he has been here since the 9 of August
arranging to get things done. When the CCTV broke down
this morning, he was the one who arranged to get it
fixed. When your interpreter couldn't get a head set,
he was the one to whom you came to get a head set.
That's one set. He also is the best person 1 have ever
known for drafting, writing, coordinating, and
publishing procedures; and he works in that area. He
also functions to work out the procedural aspects of the
cases. For instance, he has provided to all counsel on
this case a listing of all the motions and responses and
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whatever. Okay, those are three general areas.

DC (LCDR Swift): I want to address, second, the publishing and
drawing of scripts, et cetera.

PO: Okay. Go on.

DC (LCDR Swift): Does he work exclusively for you in that

capacity or has he worked exclusively for you in that
capacity?

PO: On the 19th of August I believe, I could be wrong, the
appointing authority published a memorandum stating that
Mr. Hodges worked exclusively for me. So % ere you
know == just a second, we know from the 19" he works
for me; right?

DC (LCDR Swift}): VYes, sir.

PO: Okay. Before that he provided, and you have got copies of
all of this, various suggestions to the office of
military commissions on how to write or create
procedural changes and the procedures for these
commissions., There.

DC (LCDR Swift): Was that after charges had been referred against
Mr. Hamdan?

PO: Right.

DC (LCDR Swift): So he was writing how to change the procedures
after the charges had been referred?

PO: Right.

DC (LCDR Swift): And you viewed that as appropriate?
PO: Yeah, I did.

DC (LCPR Swift): It didn't concern you that it would be ex pos
facto changes after we had established a commission and
charges had been referred to it?

PO: I didn't consider that the changes would come into effect
in any time to affect anyone. These were changes to the
commission procedures as a whole, not changes
necessarily affecting Mr. Hamdan and if you believe that
they would then I would have expected you to file some

15
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DC (LCDR
PO:
DC (LCDR
PO:
DC (LCDR
PO:
DC (LCDR
PO:
DC (LCDR
PO:
DC (LCDR
PO:
DC (LCDR
PQO:
DC (LCDR

motion saying that these procedures can't be changed
because they would affect Mr. Hamdan adversely.

Swift): To date, I don't know that any have; but I know
communication has occurred.

Thank you.

Swift):

So I would respond that until they actually are
changed there is no ex pos facto issue.

Thank you. I agree.

Swift): What I am concerned about though is that there

is conversations about changing and applying them to ex
pos facto.

Okay, that's that concern. Go on.

Swift): Other than the meetings that we put on the
record earlier, have you met with military counsel
regarding those proceedings in the past?

I had that meeting with all the counsel on or aggut, all
the counsel who were in D.C. on or about the 15 of
July. And I had a meeting wita all the counsel who
showed up yesterday on the 23%% of August.

Swift): During that meeting on 15 July, did you express

an opinion regarding speedy -- the right of any detainee
to a speedy trial?

No, I didn't.
Swift): I wasn't at the meeting, but I was told that you
did. I don't --

Thank you.

Swift): Did you mention speedy trial at all?

Speedy trial was mentioned. Article 10 was mentioned, and
there was some general conversation. I didn't take
notes at the meeting. It was a meeting to tell people

who I was and asking them to get -- start on motions and

things.

Swift): But you didn't expect -- while those things were
16
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mentioned, you don't recall expressing an opinion
yourself?

No. I didn't have any motions or anything.

Swift): Now, based on the trial script that we have been

provided, you intend to instruct the members on the law;
is that correct?

Yes.

Swift): How are you going to avoid having an inordinate
influence in respect to each of their opinions while
doing that?

I don't understand your question.

Swift): Well, historically and certainly barrowing from
the judge's bench book, it says that each member should
have an equal weight in deciding any opinion. Here they
are deciding both fact and law. How, after you have
instructed them, will they have the opportunity to have
an equal opinion as to what the law is?

You refer to the trial script.

Did you read farther what
I said there?

Swift): I did.

What did I say?

Swift): 1In that portion, you said that they were free to
disagree with you.
And?
Swift): I also read --
Come on.
Swift): -- in the trial script where you say to them, "I
am the only lawyer; and therefore, I will instruct 'you
on the law."

Don't you agree that that gives you
positional authority?

Commander Swift, if you are going to read something let's

read it all.
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DC (LCDR Swift): Yes, sir.

PO: As I am the 6nly lawyer appointed to the commission. Now
that is a fact; right?

DC (LCDR Swift): That is true, sir.

PO: I will instruct and advise on the law. However, the
President has directed that the commission will decide
all questions of law and fact, so you are not bound to
accept the law as given to you by me. So what have I
told them, okay -- I am not going to argue the point.
The point is that they are all military officers. They
have all sworn to do their duty and I will advise them
on the law as I have been required to do. And, I don't
see how you can get around that.

DC (LCDR Swift): My concern comes in their ability after being
instructed that you are a lawyer, and you know the law,
that you will have an unequal voice in any
deliberations. That is something to be avoided, looked
at ranks, looked at procedures, that's not happening,
and how would we avoid that with the current instruction
that we have? It says you are free to disagree, but I
am a lawyer and I am probably right.

PO: Whoa, whoa, it does not say that. But that -- okay, so
you object to the instruction?

DC (LCDR Swift): Yes, sir. In determining not only on the
instruction also concerned is in your ability to sit as
the senior member or as the presiding officer that you
will ensure that each member has an equal voice in every
decision. .

PO: I will.

DC (LCDR Swift): Lastly, influence -- yesterday, during the
meeting ~- during our meeting yesterday, it was
discussed whether we would hold up these proceedings
pending the appointment of a security officer. Do you
recall that, sir?

PO: - Yes.

DC (LCDR Swift): During that, you mentioned that holding it up
would have an impact vis-a-vis the media. Do you agree
with that?

i8
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PO: If you say I did. 1I believe what you say, but go on.

DC (LCDR Swift): At least by that statement, it sounds like the
media is having an impact on how you are making
decisions.

PO: No. I think what that statement meant was that having

been the poor person who had to orchestrate getting
hundreds of people to various places at various times,
that I sympathize and that we would do what we could to
handle it. For instance, this morning with the CCTV

broke down, we delayed -- we have delayed the start of
these proceedings --

DC (LCDR Swift): We have a translation issue, sir. When we
switched translators, he is no longer understanding
anything being said.

PO: Can we switch to another translator? The court is
addressing the table of translators -- the commission is
addressing -- I am addressing the table of translators.
Can we switch to another translator?

The translators changed positions.

PO: For instance, this morning when he we had that CCTV break,
we delayed the proceeding for 30 minutes to start so
that the feed to the off-site viewing location could be
established. If you mean am I concerned about what the
media says or writes about me, no.

DC (LCDR Swift): Understand, sir. I don't have any further
questions.
PO: Challenge?

P (cOR@): I have some additional questions, sir.
PO: Go on.

P (COR{l) : Sir, Military Commission Order Number 1 states that
a presiding officer needs to be a military officer whose
a judge advocate of any United States armed force. As
you sit here today, do you meet that criteria, sir?

PO;: Yes.

P (COR @l : sSir, you received some questions from Commander
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Swift about whether the establishment of commissions was
lawful and the executive order was lawful. As you sit

here today, have you made any predeterminations with
respect to those questions?

PO: All of the counsel in the courtroom are familiar with the
Uniform Code of Military Justice. 1If an order is
patently illegal, that is one thing. However, if an
order is questionable, which apparently some people
thinks it is, then an officer or any member of the

service has a duty to comply while determining whether
or not it is illegal.

P (cOR D : Now, siry, the notice of motions for the defense was
due on the 19%" of August. Have they filed any such
notice of motion challenging the legality of those

orders?

PO: That -- please sit down, Commander Swift. You look like
you are about to jump. Don't jump. Don't worry about
that.

P (COR ) : sSir, will the role of the assistant to the
presiding officer in any way impact your ability to
fairly decide matters in this case?

PC; In so far as he takes so much off my back, yes, it will
because I don't have to worry about all the admin stuff
that he has been sucking up. But in terms of his
impacting my vote, my voice, no.

P (cOR () : VYow you say that there have been several contacts
between Mr. Hodges and, you used the term, appointing
authority.

PO: I thought I said OMC, but maybe I didn't. I meant the
¢circle around Mr. Altenburg?

P {COR ) : so that doesn't necessarily mean he is speaking
with Mr. Altenburg directly, but could be speaking to
the staff person of Mr. Altenburg?

PO: Right.
P (COR@: 5sir, the issue of speedy trial was brought up and
we have, in fact, have notice of motions provided

concerning speedy trial. Is there anything as you sit
here right now which will impact your ability to fairly
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decide those motions?

PO: No.

P (COR @l : As far as your interaction with the other members,
do you consider them to have egual votes in this case?

PO: Yes.

P (COR i) : Do you consider them to be on equal footing with
respect to votes as to what the law is?

PO: Yes.

P (cOR (i} : If they need or request assistance, not being
leqgally trained as you are, in trying to determine what
the law is will you take steps to get them that
assistance?

PO: To get them what?

P (COR @) : Assistance to help them understand the law?
PO: Yes.

P (COR@): Sir, are you aware of any actions or are underway
to hire court clerks to assist the other commission
members?

PO: I received -- and I forget when it was -- in the last
month a draft, I believe, of a hiring of someone, a
position nomination for someone to work in the office of
the presiding officers. Where that is I don't know.

P (COR @@ : Sir, is the media in any way going to impact your
ability to fairly decide this case?

PO: No.

P (COR @ : 1If it is a question to providing the accused a fair
trial and accommodating the media, where will that
decision lie?

PO: We have spent a lot of money to get six people here to
look at Mr. Hamdan across this table. We are here so
that these six people can carry out to President's order
to provide a full and fair trial for Mr. Hamdan.
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P (COR@: I have no further questions, sir.

PO:

Thank you.

DC (LCDR Swift): May I have a moment?

PO:

Yes.

DC (LCDR Swift): Sir, in your answers to Commander () you

PO:

indicate that you take steps to assist the other members
understanding the law. What steps would those be?

Well, since I don't know -- I am not being sarcastic =-- I
don't know what the situation would be. The first step
is that counsel will provide motions on the law and the
second step is that counsel will be allowed to argue
what the law is. If the commission members decide that
they need any more instruction on the law, then I will
decide that then. I don't know. I don't know what they

are going to need. I can't tell you what the steps are
right now.

Now, some -- you can't predict something about a
situation that hasn't arisen yet, Commander Swift. I'm
sorry. If your concern is this -- and I don't know why
you have been walking around it -- sir, are you going go
back in there and say, okay, y'all, T am a lawyer and
you are not and this is the law and you got to listen to
me. Is that your concern basically?

DC (LCDR Swift): I do not believe you would be, sir. I am more

PO:

concerned, not that you would intentionally do such a
thing, I don't think you would. My concern is how a
lawyer is inevitably viewed by other staff officers. It
is the equivalent of my wife, who is a pilot, and I
sitting in the cockpit seat and today we are going to
fly an airplane and I look over and she says put the
throttles forward.

Okay. So is your compliant about me or about any lawyer?

DC (LCDR Swift): My concern is how we can minimize this position

PO:

and how those steps would be taken to prevent it.

I can't tell you what I will do in an unspecified
situation. I can tell you that I am not going to say, I
have been a judge for ten years and a JAG for 27 years
and you got to tell -- you got to do what I tell you
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about the law. That's the first thing I can tell you.
The second thing is that if they need more assistance on
the law I imagine and I don‘t know, Commander Swift,
because it hasn't arisen, that if they need more
instruction on the law, I will call you and Commander

back into court and say -- I am using his name in
vain -- Colonel (llll is your question the application
say of IN RE Sierra to 42 U.S.C. 1933, and he will say,
ves. And I will say, Commander () would you explain
your views on that; and he will say, whatever. And I
will say, does that answer your question; and you will
say something, I don't know.

DC (LCDR Swift): I understand, sir.

PO: Okpy. However if you feel the urge, I always welcome
briefs on any matter. That's not an order for a brief.
If you want to put it in, feel free. Okay, what else,
what other follow up do you have, Commander Swift?

DC (LCDR Swift): ©No other follow up.

PO: Challenge?

P (CcOR ) : Prosecution has no challenge.

DC (LCDR Swift): I would like to recess to consult with my client
regarding --
PO: Well, I understand that, but I mean I am asking really

what sort of recess do you need? Five minutes in place
or fifteen minutes in the office?

DC (LCDR Swift): Fifteen minutes in the office, sir.
PO: Court is in recess.
The Commission Hearing recessed at 1115, 24 August 2004.

The Commission Hearing was called to order at 1142, 24 August
2004.

PO: The commission will come to order. Let the record reflect
that oniy the Presiding Officer is in the commission
room. The other members are not present. Defense?

P (COR ) : sir, before we go further, we have a new court
reporter, Sergeant h and she has previously been
23

RE 138 (al Bahlul)
236 Page 29 of 55



sworn.
PO: Thank you.

DC (LCDR Swift): Yes, sir. Before entering challenges, would you
permit me one more question, sir?

PO: Yeah,

DC (LCDR Swift): When you said that you are a judge advocate,
were you recertified when you came back off of active --

off of retirement, or do you base that on you previously
being a judge advocate?

PO: To the best of my knowledge and belief, Major General Tom
Rummy =-- Thomas Rummy, who is the Judge Advocate
General, personally approved my retirement recall, and
he is the one who certifies people as judge advocates.

DC (LCDR Swift): And you base that on your belief -- on that
belief?

PO: Yeah.

DC (LCDR Swift): Notwithstanding, sir, we do challenge the
Presiding Officer for cause. We have three -- excuse
me, four areas.

One, we challenge the qualifications of the Presiding
Officer as a judge advocate based on being recalled from
retired service and not being an active member of any
Bar association at the time he was recalled.

Two, despite, we understand that this is almost
necessarily by the position you've been placed in, we
challenge the Presiding Officer based on that the fact

that he will exercise improper influence over the other
members.

PO: Okay. 1 want to make sure you clarify this. Are you
challenging the system, or are you challenging me?
Because the standard is good cause that I will not
perform my duties.

DC (LCDR Swift): We're challenging you, sir.
PO: Okay.
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DC (LCDR Swift): We are also challenging based on the multiple

PO:

contacts that you have had, either through your
assistant, or through yourself with the appointing
authority. I understand that you said that this is not
going to influence you in any way. We believe that it
creates the appearance of unfairness, and at least at
that level, we challenge on that.

Additionally, based on -- although I did not attend the
meeting of 15 July -- based on consultation with counsel
that did, we challenge you based on having formed
opinions prior to court regarding the accused's right in
this trial -- the accused's right to a speedy trial in
this case.

Anything else?

DC (LCDR Swift): No, sir.

PO:

What do you say?

P (COR @) : Sir, defense counsel said they're not challenging

PO:

the system, they're challenging you personally. But
they also said during voir dire, I don't think you would
ever do anything intentionally unfair. So if it's a
challenge to the individual, the prosecution doesn't
believe we can do any better than a person who the
defense concedes would never intentionally do anything
unfair.

The defense has stated many things about conversations
between the appointing authority and Mr. Hodges, and the
appointing authority and yourself. Specifically, during
those conversations between you and defense counsel on
voir dire, he stated there's been no prejudice, So as
we sit here today, you are not tainted, there has been
no prejudice to the defense, and we havghhad recent
changes with respected to the August 19 memo, which
should preclude any appearance of this happening in the
future.

Sir, we have no challenge and do not feel that there is
any cause to challenge you as the Presiding Officer.

I've considered your challenges for cause, Commander
Swift. Under the provisions of MCI 8, I'll forward to
the appointing authority for his decision and action, a
transcript of the voir dire, which will include your
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challenge and the reasons therefore, and the comments
made by counsel. I will also forward the Presiding
Officer's voir dire packet, which I believe is RE 8.

Are there any other matters that you would wish to be
forwarded to him for his decision?

DC (LCDR Swift): I would wish to be able to brief, as it did come
up during the course of this, the issue of
qualifications,

PO: When do you think you could have that prepared?

DC (LCDR Swift): Certainly no later than next Monday.

PO: Okay. Well?

DC (LCDR Swift): I'm somewhat at a loss while down here to do

that type of thing. But I can complete it by next
Monday.

PO: If you will forward that to Commander (} and he will
provide you with any cross-whatever this is to this
matter, and then forward it to me, and I will get it to
the appointing authority.

Anything else that should go up with this?

DC (LCDR Swift): The defense has nothing else, sir.

PO: Well, I mean the packet to the appointing authority.

P (ccR ) : Nothing from the prosecution.

PO: Okay. Under the provisions of MCI 8 paragraph 3(a) (3), I
will not hold the proceedings in abeyance.

Okay. Please recall the other members.

The members entered the courtroom.
Please be seated. The commission will come to order.
Let the record reflect that all of the members of the

commission are present.

Have all the commission members completed a member
questionnaire?

26

RE 138 (al Bahlul)-
239 Page 32 of 55



take up with yourself outside, on the record. It has to
do with your voir dire ¢f the presiding officer.

PO: All rise.
Members, you are in recess.

The members departed the courtroom.

Be seated. The court will come to order and let the
record reflect all the members except for myself have
left the courtroom. All the other parties are present.

Yes, Commander?

DC (LCDR Swift): Yes, sir. It came to my attention after the
voir dire that there was a tape made regarding the 15
July meeting between yourself and counsel. 1I'd like
permission to send that tape along with the other
matters that I'm submitting on your voir dire regarding
your qualifications.

PO: And why would you like that?

DC (LCDR Swift): To go toward the idea of whether you have an
opinion or not, sir.

PO: On the guestions of?

DC (LCDR Swift): Speedy trial, sir.

PO: Okay. And the tape goes to show what?

DC (LCDR Swift): Your opinion at the time, sir. I have not yet
transcribed it. If it doesn't show anything —— I am
proceeding here based on what I've been told by other
counsel.

PO: Okay. I would be -- let me think about this. Okay, let
me think about this. I am reopening the voir dire of
me. Explain to me -- ask me Wh%ﬁ you want about what I
said or may have said on the 15-".

DC (LCDR Swift):, . Yes, sir. 1It's my understanding, sir, that on
the 157 you expressed an opinion as to whether the
accused have -- whether any detainee had a right to a
speedy trial.
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PO: Do you think that's correct or do you think that's in
reference to Article 10?

DC (LCDR Swift): My understanding from counsel was that it
referenced whether they would have a right to a speedy
trial under Article 10 or rights, generally. I confess,
sir, I have not heard the tape.

PO: Okay. Why don't you ask me if I am predisposed on that.
DC (LCDR Swift): Are you predisposed towards those issues, sir?

PO: I believe in the meeting -- I don't remember speedy trial,
I remember Article 10 being mentioned, and I believe I
said something to the effect of, Article 10, how does
that come into play, or words to that effect. I did not
know that my words were being taped, and I must confess
that when I walked into the room that day I had no idea
that Article 10 would come into play because I hadn‘t
had an occasion to review Article 10. It is not
something that usually comes up in military justice
prudence -- jurisprudence. S0 I'm telling you right now
that I don't have a predisposition towards speedy trial.
However, although the tape was made without my
permission, without the permission of anyone in the
room, I do give you permission to send it to the
appointing authority with the other matters.

DC (LCDR Swift): Sir, what I would like to ask, if I transcribe
it, that I send it to you first.

PO: I don't want to see it.

DC (LCDR Swift): Yes, sir.

PO: Okay. Well, wait a second. Do you want to change -- do
you want to add on anything to your challenge or stick
with it?

DC {LCDR Swift): NWo, sir.
pPO: How about you?
P {COR (}: Mo objection to the tape being sent, sir.

PO: Okay. Before I call -- I put the court in recess,
Commander Swift, do you have anything else?
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DC (LCDR Swift): No, sir, I don't; I really don't, we really
don't, sir.

PO: Trial?
P (COR ) : Ve really, really don't, sir.
PO: Court is in recess.

The Commission Hearing recessed at 1835, 24 August 2004.
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September 22, 2005

1. I, am M. Harvey, Chief Clerk of Military Commissions and the custodian
of the authenticated transcript in United States v. David M, Hicks, No.
040001.

2. Icertify that R. 6-24 (a total of 19 pages of transcript) (attached) are an
accurate copy of the authenticated transcript in said case from a portion of
the session held on Guantanamo Bay, Cuba on August 25, 2004.

3. There was no voir dire of the Presiding Officer at the subsequent hearings
on November 1-3, 2004.

/1Signed//

M. Harvey

Chief Clerk
of Military Commissions
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that question keep in mind you don't want to bias other
members? Any member? Apparently not.

Okay. I previously filled out a commission member
guestionnaire, provided counsel for both sides with a
summarized biography, a list of matters that normally
would be asked during voir dire, a document about how I
know the appointing authority, and other personnel, and
answers to questions suggested by defense counsel. That
packet will now be marked as the next RE in line.

Review Exhibit 9 was marked for the record.

Those documents are true to the best of my knowledge and
belief.

We had basically two pretrial conferences, present which
were defense and trial and myself; and during the course
of these proceedings I will be referring to them. 1If
something happened during one of those conferences that
I don't cover or you want covered, trial, defense, speak
up. Okay.

During one of those, Major Mori, you and I had a
discussion on the standard for challenge in the
commission proceedings, and you wanted me to articulate
what I, as the presiding officer, believed the standard
for challenge is; is that correct?

ADC (Maj Mori): Yes, sir.

PO: Referring to MCO Number 1, Paragraph 4(A) (3) which states
the gualifications for a member, and then referring to
McO 1, Paragraph 6(B) (1} and (2), I believe that the
standard is whether there is good cause to believe that
the member cannot impartially and expeditiously provide
a full and fair trial to Mr. Hicks. Do you wish, not
perhaps at this time, to articulate a different standard
to the person who will make the decision in this case?

ADC {Maj Mori): Yes, sir.

PO: At a later time if we have challenges, I will tell you
when you have to provide that standard. If I fail to
tell you at that time, please remind me.

ADC (Maj Mori): VYes, sir,
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PO:

Okay. 1 will, however, permit you latitude in your
questioning going towards the area that you want. You
are looking for what we commonly called 912 (N); right?

Yes, sir.

Okay. Thank you. Does either side want to voir dire me
outside the presence of the other members?

P (Ltcol (D : vo, sir.

DC (Mr. Dratell): Yes, sir.

PO:

Thank you. Members, please return to the deliberation
room.

Be seated. Let the record reflect the members, except
for the presiding officer, have left the courtroom,

I noted yesterday that we have a joint problem here. 1In
the Army when a single member walks into the courtroom
except for the judge, no one rises. Apparently in the
Naval services you all rise. Individual members of the
defense and prosecution team may rise or not as they
wish when the single member walks in or leaves. It is
up to you, but the only requirement is when all the
members come in, or 1 come in, you rise.

1 have got a copy of the PE that was just marked -- or
RE that was just marked, Number 9 which was my voir dire
packet. This morning in that latest conference counsel
for both sides were handed a copy of the voir dire up to
where we broke for closed session yesterday. Counsel
for both sides you both stated you intend to focus the
voir dire on the questionnaires, and this is not just
for me, it is for the other members too, in what was
said in voir dire yesterday and you wish to have
appended to the record of trial as RE 10 all portions of

the Hamdan record of trial that were —- don't get
excited yet -- that were held during the open sessions
concerning voir dire. Which includes -- just a second,

Major Mori -- which includes all the voir dire, all the
challenges, and then at the end of the day there was a
further reopening of voir dire of the presiding officer.
That will be RE 10. RE 11 will be the closed session
voir dire from Ramdan. I am not going to mix closed and
none closed if I don't have to.
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Is that what you all wanted, trial?

P (LtCol D : Yes. sir. Except for that it was our

understanding that counsel voir dire of the whole panel
would also not be --

PO: I said all the voir dire. Everyone's.
P (Ltcol (D : Yes, sir.
PO: Everything that had to do with the voir dire. You

understood what I meant didn't you, Gunny? Yeah, the
Gunny knew. We will look at the RE before it is
finalized, okay. 1Is that what you want, defense?

DC (Mr. Dratell): Yes, sir.

PO: Mr. Hicks, you weren't present yesterday during the voir
dire; right?

ACC: Yes, sir.

PO: Okay. Your counsel got a copy of the voir dire, somewhere

on their thing. They intend to refer to it in
questioning me and the other members today to what
happened yesterday. You got any objection to that?

ACC: No, sir.

PO: Okay. Trial, voir dire?
p (LtCol (D : Nore, sir.
PO: Defense, go on.

DC (Mr. Dratell): Yes, sir. Colonel, I want to focus first on
something that was brought up yesterday with respect to
your intention to advise the other members on the law,
in addition to also then receiving law from either side.
And in your experience as a military judge, would you
ever let an attorney sitting on a military jury express
an opinion as a lawyer on the law to a jury that is
supposed to be made up of equal members?

PO: I have never seen an occasion to have an attorney sit on a
jury panel, but no I wouldn't.
DC (Mr. Dratell): 1Is that what we have here, in essence, a jury
8

RE 138 (al Bahlul)
246 Page 39 of 55



PO:

ADC

PO:

DC (Mr.

PO:

of equal members, none of whom should be superior to the

other with respect to understanding or expression of the
law.

Okay. I will answer your question, but let me say that I
believe, and I direct Major Mori to provide a brief on
this, Major Mori.

(Maj Mori): Yes, sir.

Because there are two parts to it. The SECDEF has said
there is going to be a lawyer on this panel; right?

Dratell): Yes.

Okay. So you're objecting or Major Mori is writing a
motion objecting to the structure of the panel.

DC (Mr. Dratell): That's true.

PO:

DC (Mr.

PO:

Okay. That's the structure of the panel. So it doesn't
matter in many ways what I think about that because that
is a structure that you can bounce me off and I believe
that the appointing authority will say, okay, he's
bounced and let's put another lawyer on there. Can we
just let that portion of this voir dire sit as a motion
to the structure, and now you can ask me what I will do.

Dratell): And it is not -- it's not simply the structure

but it is also your intention to advise the panel on the
law, that's part of it. So it's not just that there is
a lawyer because there are lawyers that sit on civilian
juries all the time, they are just not permitted to
advise other jurors as to the law. And that is the
province of the judge, and in this situation we don't
have a judge. But and in the sense that you have
instructed the members that they are not required to
follow your expression of the law and they are free to
adopt either side's expression of the law, or yours, or
their own, but do you acknowledge the possibility, and
really the distinct possibility that the members, or any
member, all of whom are non-lawyers will give your
expression of the law more deference than they will to
either counsel, or to their own?

When I see Major Mori's motion, if it is made to me I will
be glad to answer the structural question. Now, I will,
if you want to say, Brownback, will you tell us that you
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are not going to provide advice to the panel other than
what you do while you are sitting here, that's a
different matter. 1Is that what want, I mean --

DC (Mr. Dratell): No. No, my question is -- and if you consider
this a structural question then you do; but my question
is really do you acknowledge the possibility that a
member or all of the members who are non-lawyers will
give your expression of the law more deference than they
will to either side's or their own?

PO: If you ask me that, I say yes. I will, however, follow up
by saying there is a chance they might give Colonel

because he is Marine, or Major Mori's,

because he is a Marine, or Major Lippert or Major

because they are Army, more deference. I

don't know the answer to that.

DC (Mr. Dratell): Can you put a civilian on that for me?

PO: That's a structure. Major Mori, make a note, that goes
into your brief. Okay. I can't go any farther than
that.

DC (Mr. Dratell): You have combat experience from Vietnam;
correct?

PO: Yes.

DC (Mr. Dratell): And did you have occasion to engage in combat
with the North Vietnamese Army? :

PO: At the time I was not worried about where they came from.

DC (Mr. Dratell): But were they regulars from the North
Vietnamese Army-?

PO: The intelligence reports that we gathered had them
classified as both NVA and VC. And when they hit us we
didn't stop them to try to figure it out; we just fired
back.

DC (Mr. Dratell): But when they were taken prisoner, regardless
of whether they were NVA or VC were they treated
according to the Geneva Convention?

PO: Yeah.
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DC (Mr. Dratell): Now, I want to explore your relationship with
the appointing authority.

PO: Okay.
DC (Mr. Dratell): You have known Mr. Altenburg 1977, 19787
PO: Yes, sometime in that frame.

DC (Mr. Dratell): And you had a professional affiliation for a
period of time?

PO: As I said before my knowledge of Mr. Altenburg up until
1992 was minimal, I mean, really. Now he was the SJA of
the 1AD, the lst Armored Division, and I was over on the
other side of Germany. We were at Bragg at the same
time, but like I said I maybe talked to him once, I
think. You see people on post, but that is about it.

He and I were on the same promotion list to major, but
he had already left Bragg by then. In 92 he came to
Bragg as the SJA and I was the chief circuit judge with
my offices right there at Bragg in his building, and my
wife was his chief of adlaw. So from 92 to 96 you could
say that we had a close professional relationship and
within, I don't know, a couple months it became a

- personal relationship.

DC (Mr. Dratell): And when you retired in May of 1999,
Mr. Altenburg presided over your retirement ceremony?

PO: Right, at the JAG school.

DC (Mr. Dratell): And he was also the primary speaker at a roast
in your honor that evening?

PO: Yes.

DC (Mr. Dratell): Aand, in fact, when Mr. Altenburg retired in the
summer of 2001 you were the primary speaker at his
roast?

PO No, there were three speakers. I was the only one who was
retired and could say bad things about him.

DC (Mr. Dratell): And you also attended his son's wedding in
sometime in the fall of 20027

11

RE 138 (al Bahlul)
249 Page 42 of 55



PO: In Orlando, yeah.

DC (Mr. Dratell): And you also contacted Mr. Altenburg when you

learned that he became the appointing authority for
these commissions?

PO: Right, I did.

DC (Mr. Dratell): And you are aware that there were other
candidates for the position of presiding officer?

PO: Yeah, uh-huh.
DC (Mr. Dratell): Thirty-three others, in fact?
PO; Okay. No. What I know about the selection process I

wrote. I don't know who else was considered and who
else was nominated. Knowing the Department of Defense I
imagine that all four services sent in -- excuse me,
that there were lots of nominations and they went
somewhere and they got Mr. ARltenburg somehow. 1I don't
know how many other people were nominated.

DC (Mr. Dratell): So the ultimate question is how would you
answer the concerns of a reasonable person who might say
based on this close relationship with Mr. Altenburg that
there is an appearance of a bias, or impartiality -- or
partiality rather and that you were chosen not because
of independence or qualifications, but rather because of
your close relationship with Mr. Altenburg, and how
would you answer that concern?

PO: Well, I would say first of all that a person who were to
examine my record as a military judge -=- and all of it
is open source. All of my cases are up on file at the
Judge Advocate General's office in DC -- could see at
the time when I was the judge at Bragg, sitting as a
judge alone, acquitted about six or seven of the people
he referred to a court-martial, They could look at the
record of trial and see that in several cases I reversed
his personal rulings. They could look at my record as a
judge and see that I really don't care who the SJA was
in how I acted. So a reasonable person who took the

time to examine my record would say, no, it doesn't
matter.

DC (Mr. Dratell): I would like to move on and explore your
relationship with Mr. Hodges and his role in the
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PO:
DC (Mr.
PO:
DC (Mr.
PO:

commission.

Okay.

Dratell): He is presently an employee of the Department
of Homeland Security?

Right.
Right.

Dratell): And his long-term career goals is to remain
with the Department of Homeland Security in that
position?

I don't know.
Dratell): Have you seen the detailing memorandum?

Yes -- but I didn't -- I mean it was a detailing
memorandum. I don't know if those are his long-term
goals. Do you mean does he intend to return there after
the detail is over?

Dratell): Yes.

Yes. He bought a house there about three years ago and he
probably hasn't made enough money to leave yet.

Dratell): But, in fact, arrangements have been made so
that he is still an employee and he is essentially on
loan here part-time.

He is on a detail. Right, they are offering various
positions, you know, for GS-14s and 15s but he didn't
want to do that, right.

Dratell): So how would you answer concerns of reasonable
person that the Department of Homeland Security employee
is acting as a legal advisor or the assistant to the
presiding officer of this commission?

He is an instructor in the legal department to the best of

my knowledge. He has never had anything to do with
operational activities. He instructs people on the
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application -- and you would have to look at whatever he
wrote. I believe -- he does a lot of Fourth Amendment
law and probably some Fifth Amendment law and maybe
procedures. Both of which, or all of which, has nothing
to do with operational activities. It is how to keep
activities within the bounds of the constitution, none
of which has he applied in doing what he is doing for
me. So I don't see any harm. I mean you are
characterizing him correctly as a Department of Homeland

Security; however, I believe when he took the job (.
che (HE N . o ' ©

belong to DHS because there wasn't a DHS. I think it
was a DoJ, but it may have been something else. I don't
believe there is - any concern there. He is not knockini

down doors or searchini Beople out. He is in

DC (Mr. Dratell): But he is still affiliated with a law
enforcement and homeland security organization which is
essentially tasked with terrorists -- terrorism
enforcement activities.

P (LtCol (R sir. I am going to object to this line of
questioning at this point. This does not go toward any

potential bias on your part or anything that might lea
to that.

PO: That's okay. Thank you. Go on. I hear what you are
saying, Mr. Dratell. I don't believe that a reasonable

kicking down doors. But that is -- reasonable people
can differ. That's my opinion.

OC (Mr. Dratell): W®With gespect to his role in the commissions, in
the August 19D memorandum from the appointing authority
it says that he is to provide advice in the performance
of presiding officer adjudicative functions. <Can you
tell us what that means, adjudicative functions?

PO: Would you do me a favor. Who signed that? Mr. Altenburg,
right?

DC (Mr. Dratell): Yes.

PQO: Did I sign it?
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DC (Mr. Dratell): No.

PO: Okay. I don't know what that means and I am exploring
with you as we go what that means. I tell you, if you
want to know what he does for me I will be glad to tell
you.

DC (Mr. Dratell): I am just more interested in what the
interpretation of this phrase is.

PO: I don't know what it means. If it means does he -- this
morning you know, Mr. Hodges, would you go find counsel
for both sides and tell them I am ready to see them.
Because that -- that is not adjudicative. He has not
provide -- I will tell you this, he has not provided me
any piece of advice on any item of substantive law. Now
there are those who would say that writing up motions,
you know, the presiding officer memorandum and stuff
like that is substantive; I don't believe they are. The
things that he has done have nothing to do with
substance and I have not yet gotten to an adjudicative
function as far as I can tell.

DC (Mr. Dratell): Well, will he? The question is under this
memoranda will he be involved, and particularly in light
of what you are saying is his experience in what he
teaches and whether that is going to have an impact on
the rest of the members, that is the questions now.

PO: Was the question then to make Colonel (I happier?
Am I going to take improper advice in my role as a
member from someone who is not a member?

DC (Mr. Dratell): Advice.
PO: That's what I say advice.

DC (Mr. Dratell): But you said improper and 1 say any advice or
any advice that any of the members get either from you
or directly from Mr. Hodges --

PO: No, they are not.

DC (Mr. Dratell): Now with respect to -- well, if that role
changes, or is there -- are we ever going to get a
definition of those terms adjudicated function in a
matter that we can at least get our hands around, or for
you to get your hands around so that we know what it
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means?

Probably on Tuesday after I get home, after I finish up

this week's session, I will inguire from Mr. Altenburg
what he means by that.

Dratell): And will we be ——

I haven't sent anything to Mr. Altenburg, nor has
Mr. Hodges, or anyone else that hasn't been furnished in
voluminous copies to every counsel; right?

Dratell): And so in your questionnaire you own a Koran.
Yes, 1 do.
Dratell): Have you studied it?

I wrote in there also that I would not call myself a
student of the Koran.. I have looked at it. It was
given to me in Saudi by one of the Saudis with whom I
worked, and he referred me to some verses, and I looked
at them. If you have ever been in Dhahran at night
there is not a lot to do on the air base there.
Dratell): And I assume it is in English?
It is a -
Dratell): Combination.
One side is English and one side is Arabic.

Dratell): &And you obviously read the English side and not
the Arabic side.

Yes. Obviously, I read the English side, not the Arabic.
Dratell): <Thank you, sir. I have nothing further.

Thank you. Trial?

P (LtCol (D : Yes. sir. First of all on the advising the

PO:

members on the law, do you -- wWill you be able to give
all the members equal voice regardless of rank or their
legal background they may or may not have?

In the military order the President said that the
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commission is to be the triers of fact and law. That's

what he wants and that is what we are going to give him,
Yes.

P (LtCol D : Regarding the relationship with
Mr. Altenburg, first of all if you are looking at your
record he would note that you had combat experience as
an infantry officer in Vietnam. 1Is that right, sir?

PO: Yes.

P (LtCol D : You have five bronze stars; is that right,
sir?

PO: Yeah.

P (LtCol D : &< would also note that you had ten years
experience as a military judge?

PO: Right.

P (LtColL D : sSir, as a military judge did you have
occasion to know the convening authority?

PO: Yeah, right.

P (LtCol D : Did you ever have the occasion to be friends
with the convening authority?

PO: I say the only friend I was with was a guy who ran a
special court once down in Vincenza. We aren't friends
really with three star and two star generals when you
are a light colonel or colonel, but if you are talking
about a personal acquaintance where I knew them, yeah.
I wouldn't call myself and General Luck or General
Keene, or =-- I wouldn't call us friends, you know.

P (LtCol M : they vwere acquaintances like that?
pPO: Right.

P (LtCol D : GHovw did you handle that situation? I am sure
that you were impartial and fair?

pPO: I never worried about it. I just did my job, my duty.

P (Ltcol @ : Sir, do you care what Mr. Altenburg thinks
about any ruling or decision you might make?
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PO: No. You want to ask what I think Mr. Altenburg wants from
me?

P (Ltcol (D : Do you know, sir?

PO: No, I asked would you like to ask me what I think he
wants?

P (LtCol (D : ves, sir.

PO: Okay. I think John Altenburg, based on the time that I

have known him, wants me to provide a full and fair
trial of these people. That's what he wants. And I
base that on really four years of close observation of

him and my knowledge of him. That's what I think he
wants.

P (LtCol (D : Do you think there would be any repercussions
for you if he disagreed with a ruling of yours or a vote

of yours?
PO: You all went to law schoel; right?
P (Ltcol (D : Yes, sir.
PO: Remember that first semester of law school and everyone is

really scared?

P (LtCol (D : Yes, sir.

PO: Well, I went on the funded program and all the people
around me were really scared, but I said to myself, hey
the worst that can happen is I can go back to being an
infantry officer, which I really liked. Well the worse
thing that can happen here, from you all's viewpoint, if
you think about that, is I go back to sitting on the
beach., I don't have a professional career.

Mr. Altenburg is not going to hurt me. Okay.

P (LtCol (D : Yes: sir. Nothing further, sir.
DC (Mr. Dratell): Just one thing, sir,
pPO: Sure.

DC (Mr. Dratell): With respect to -- I don't know where this was
part of the packet --
18
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PO: That's all right.

DC (Mr. Dratell): This is the list of the nominees for presiding
officer. I don't know if it is already in the packet,
but if not we could just mark this as an RE.

PO: I haven't seen it, but you may mark it as an RE.

DC (Mr. Dratell): Okay, and that would be RE -- is that 13 that
we are up to?

AP (Maj (D : cColonel Brownback, I just note that that is an
attachment to our defense filed motion that is presently
before the court.

PO: We will just do this and we can put it in the next one.

Review Exhibit 12 was marked for the record.

ADC (Maj Mori): Defeénse counsel has provided the court reporter
with the two sheets of the list of selection for the
presiding officers.

PO: Okay.

DC (Mr. Dratell): I have nothing further, sir, thank you.

PO: Prosecution, challenge?
P (LtCol (I : Mo, sir.
PO: Defense?

DC (Mr. Dratell): Yes, sir, on the same grounds basically
yesterday that we explored again today which is the
relationship with the appointing authority and also on
the -~ also on the advice to the commission members on
the law and also --

PO: Okay. Just a second.

DC (Mr. Dratell): And also the lack of definition of Mr. Hodge's
role and impact that that would have on both on the
presiding officer and the commission as a whole, the
other members here individually who are in combination.

PO: Okay.
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Dratell): And also the ground that was raised yesterday
with respect to the speedy trial issue and comments
either were or were not made I was not at the meeting so
it was impossible for me to say --

Predisposition?

Dratell): Yes, exactly.
Okay, what else?

Dratell): That's it,

P (Ltcol (M : Yes. sir, the government opposes that

PO:

challenge. First of all, the role of Mr. Hodges we
believe is just an objection to Mr. Hodges's role.
There's no evidence that affects your impartiality and
in fact throughout this it's clear that we have gotten a
very independent presiding officer who is not swayed,
certainly would not be swayed by Mr. Hodges and he does
not and has not provided legal advice, is not providing
legal advice. We do not believe that is any real basis
for challenge of you, sir.

The relationship with Mr. Altenburg we believe that is
not problematic. Again, we have a very independent
presiding officer. Mr. Altenburg is looking at various
people as candidates and he comes across somebody who
happens to know his reputation, sterling reputation as a
military judge. He is looking at a military record and
has seen combat experience in Vietnam, he has seen five
bronze stars, heroism in Vietnam, somebody that can
stand and not be afraid to say no to Mr. Altenburg or
anybody else.

I appreciate the comment, but I would have the gunny note
that I don't agree with heroism in Vietnam, but go on.

P (LtCol —: Yes, sir. We would also note ten years as a
m

DC (Mr.

ilitary judge. That makes a presiding officer stand
out with somebody who has an exceptional amount of
experience as the military judge and that's somebody who
knows how to maintain integrity and independence. And
we believe that there is no grounds for your challenge,
sir.

Dratell): Thank you, just so I can articulate two subsets
of the challenges. One is that with respect to the
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relationship with Mr., Altenburg. It is also with
respect to the perception of the public, the panel.

Major Mori's 912(N?
Dratell): Yes, that's correct.

He is writing a motion on that.

Dratell): And the same with respect with Mr. Hodges as a
result of his employment with the department of homeland
security and his position there and so those are in
conjunction with the substantive.

Ckay.

: Well, sir, first we don't accept that as the
standard and second of all we don't see how that is such
a bad appearance. Someone who has been a district
attorney becomes a judge. Does that mean that he is
biased? So somebody who works at FLETC who is now
helping administrative matters now for the commission.
How is that a bad appearance. And your appearance with
your background and experience as a presiding officer we
do not feel that there is any bad appearance on that.

Dratell): Just that -- we don't have a situation where
someone was a district attorney and is now a judge, we
have someone who is still a district attorney and is now
the assistant to a judge who may have adjudicated
functions in a commission process.

Okay. I have considered the challenges made by the
defense. I am going to forward a transcript of voir
dire which contains a reference to RE 12, so that will
go along with it. The transcript =-- that will include
the transcript of the challenge and the prosecution's
response. In addition, Major Mori, that motion on the
912 (N) matters and your motion on the adjudicative
function advice and your motion on the impropriety of
the presiding officer providing legal advice -- you
understand what I am saying?

Mori): Yes, sir.
Can you have those to opposing counsel by the 7th, You

notice how much time I am giving you, for me that is a
heck of a long time. And that way they can comment ==
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no, so this will get up to Mr. Altenburg all at the same
time so he can consider your request for a different
standard -- for a standard so he can consider your
motion concerning whether or not I should provide advice
and your motion concerning the adjudicgﬁive advice all
at the same time. You get it on the 7%%, tria%h and you
have it back to, your comments ready by the 10 and I
will try to get all of this stuff in to Mr. Altenburg on
the 10 because he is the one that makes the decision.

ADC (Maj Mori): Yes, sir.

PO: Okay.
P (Ltcol (D : Yes, sir.
PO: Okay. Under the provisions of MCI 8(3) (A){(3), I am not

going to hold the proceedings in abeyance. Now, before
I call the members in I am going to ask this gquestion;
who is lead?

DC (Mr. Dratell): 1 am lead.

PO; Okay. I am going to tell the members that when they come
back in. Okay?

DC {(Mr. Dratell): Yes, sir.

PO: I am going to call the members in and then we will go
through voir dire with them generally, okay? Ready?
Call the members.

Please be seated. The commission will come to order.
Let the record reflect that all the parties present when
the commissioned recessed are once again present.

The members are present.

Mr. Dratell, you are the lead attorney for Mr. Hicks:;
correct?

DC (Mr. Dratell): That's correct, sir.
PO: That means, members, generally when I call on the defense,
generally he will be speaking for the defense. However,

if Major Mori or Major Lippert have been cast they may
pop up too.
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Have all members completed a member questionnaire?
Apparently so.

Both sides have been provided a copy of those
questionnaires?

P (LtCol (D : Yes. sir.

DC (Mr. Dratell): Yes, sir.

PQ: Apparently so. Trial, please have the a questionnaires
marked as the next RE.

P (LtCol (M : These will be marked 13 Alpha through Echo at
this time.

PQO: Those guestionnaires will be sealed.

Members, there has been an objection to my instructing
you that I will instruct you and advise you on the law,
I have not granted that objection, but I am telling you
that a motion will be forthcoming on that objection that
you all will be seeing at some later time. Keep it in
mind. Right, defense?

DC (Mr. Dratell): That's correct, sir.

PO: QOkay, members, several of you indicated in your
guestionnaires that you had some apprehension for the
safety of your families because of your participation in
this military commission and the release of your names
to the public. I can't go back and unbell that cat.

But do all members recognize that it wasn't the trial or

defense that released your name? Apparently all members
recognize that.

Will the release of the names, of your names, affect in
any way your ability to listen to the arguments of trial
and defense and serve as a member in according to your
duty in this case? Apparently not.

Counsel, you both stated that you intend to refer the
voir dire in case of U.S. v. Hamdan and focus guestion
to the members based on that voir dire. This is the

same, this is RE 10 and 1l. You all still going with
that?

P (Ltcol (D : Yes. sir.
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DC (Mr. Dratell): Yes, sir.

PO: Mr. Hicks, once again this is the exhibit that counsel
have in front of you. You weren't here, but

Mr. Dratell -- some member of the defense team was here
for all voir dire; right?

DC (Mr. Dratell): That's correct, sir.

PO: Do you object to them basing their questions on this?
ACC: No, sir.
PO: Okay. Okay, Members, I asked you all several general

guestions yesterday. Any member want to change the
answer to any of those general questions I asked about
your participation? BApparently not.

Members, right now I do ask you this, probably the most
important question of all of the voir dire: Does each
member understand that he must disregard anything that
he may have been exposed to in any way and decide the
case of the United States v. Mr. Hicks solely on the
evidence and the law presented to you in this courtroom?
Apparently all members understand that.

Members, if counsel ask you a question and it is going
to take you into a classified area -- you all know where
that is, they don't, so it is on you to say can I hold
that for a closed session. They aren't going to keep
reminding you of that. Apparently all members
understand that.

General voir dire, trial?

P (LtCcol (R : Thank ioui sir. Gentlemen, I am Lieutenant

colonel (D @ U.S. Marine Corps. At the
table with me is my co-counsel, Major
and my paralegal, Staff Sergeant Together

we represent the United States of America in this case.

Just a couple questions. First of all, since arriving
here at Guantanamo Bay and up to the present has any
member been contacted by the media, any contact with any
media?

PO: Apparently not.
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Office of the Presiding Officer
Military Commission

14 September 2005

SUBJECT: Presiding Officers Memorandum (POM) # 1-2 - Presiding Officers
Memoranda

This POM supercedes POM # 1-1 dated 12 August 2004

1. From time to time, this Presiding Officer will, and other Presiding Officers may, feel the need
to advise counsel on matters which might affect the preparation for and trial of cases before a
Military Commission. To this end, the Presiding Officer has established Presiding Officers
Memoranda (POM). These memoranda will be furnished to all counsel and others concerned
within the Office for Military Commissions. In general, these POMs are issued to assist the
Commissionand its participants, to include the Presiding Officer, in preparing for and providing
a full and fair trial under the provisions of Commission Law as defined below.

2. POMs, communications with counsel, and courtroom proceedings may use the term
"Commission Law." Commission Law refers collectively to the President’s Military Order of
November 13, 2001, DoD Directive 5105.70, Military Commission Orders, Military
Commission Instructions, and Appointing Authority/Military Commission Regulations in their
current form and as they may be later issued, amended, modified, or supplemented. POMs shall
be interpreted to be consistent with Commission Law and should there be a conflict, Commission
Law shall control.

3. Numbering and effective dates of POMs.
a. Each POM will be limited to a single, general subject.

b. Changes to POMs will be in the form of rescinding a previous POM and reissuing a
complete revision. Revised POMs will carry a number with a hyphen. Example: POM 15 is the
first POM on a topic. If that POM is changed, the new POM will be numbered 15-1. A
subsequent change would be POM 15-2.

c. A POM is effective on the date of the POM unless otherwise indicated.

d. References to superseded POMs. In some cases, one POM may refer to another, but the
reference is out of date. References to superseded POMs will be read to refer to the current POM
in the series. Example: POM 15 refers to POM 4-1. Later, POM 4-2 is issued but the reference in
POM 15 is not changed immediately. Though the reference in POM 15 is no longer current,
POM 4-2 (and not POM 4-1) is still in effect. Furthermore, POM 15 shall be read to refer to
POM 4-2 because POM 4-2 is the current one in the POM 4 series.
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4. POMs are not intended to and do not create any right, benefit, or privilege, substantive or
procedural, enforceable by any party, against the United States, its departments, agencies, or
other entities, its officers or employees, or any other person. No POM provision shall be
construed to be a requirement of the United States Constitution. Failure to meet a time period
specified in a POM shall not create a right to relief for the Accused or any other person.

5. Some POMs may be issued in conjunction with the Chief Clerk for Military Commissions
when there may be shared responsibility among or between the Presiding Officer, the Assistant
to the Presiding Officers and the Chief Clerk.

Signed by:

Peter E. Brownback II1
COL, JA, USA
Presiding Officer
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Office of the Presiding Officer
Military Commission

September 14, 2005

SUBJECT: Presiding Officers Memorandum (POM) # 2-2 Appointment and Role of
the Assistant to the Presiding Officers

This POM supersedes POM # 2-1, dated September 16, 2004

1. Pursuant to Military Commission Order No. 1, and Military Commission Instruction
No. 6, an Assistant to the Presiding Officers has been detailed and shall report to the
Presiding Officer and work under his supervision to provide advice in the performance of
the Presiding Officer’s adjudicative and administrative functions. The Assistant may act
on behalf of the Presiding Officer. The Assistant does not act, and does not have
authority to act, on any matter or in any manner, on behalf of the Appointing Authority.
(See Appointing Authority Memorandum, SUBJECT Reporting Relationships and
Authority of the Assistant to the Presiding Officer, Military Commissions, 19 Aug 2004 -
Enclosure 1.)

2. The current Assistant to the Presiding Officers is Mr. Keith Hodges who has been
detailed by the Department of Homeland Security. The Assistant to the Presiding
Officers is also referred to as the Commission Trial Clerk. His duties are:

a. Serve as an attorney-assistant providing all necessary support to the Presiding
Officers of Military Commissions in a broad array of legal issues, to include functional
responsibility for legal and other advice on substantive legal, procedural, logistical, and
administrative matters and services to the Presiding Officers, Military Commissions.

b. Responsible for handling significant, complex matters assigned by the Presiding
Officers of the Military Commissions, which may