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The commissions hearing was called to order at 1458, on 2

March 2006.

Presiding Officer: This military commission is called to

PROS:

order.

Would the prosecutor please state the

jurisdictional basis for this military commission.

This military commission is appointed by Appointing
Order 05-0007, dated December 16-th, 2005, as
amended by Appointing Order 06-0005, dated

February 1 2006; copies of which have been
furnished to the Presiding Officer, counsel, and
the accused, and which have been marked -- excuse

me -- as Review Exhibits 5 and 30, respectively.

The Presidential determination that the accused may
be subject to trial by military commission has been
marked as RE-1 and has been previously shown to the

defense.
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The charges have been marked as RE-2 and have been
properly approved by the Appointing Authority and
referred to this commission for trial. The
approval of the charges and their referral to this
commission have been marked as RE 3 and 4,

respectively.

The prosecution caused a copy of the charges in
English and Arabic, the accused®s native language,

to be served on the accused on November 30th, 2005.

The prosecution is ready to proceed in the
commission trial of the United States v. Sufyian

Barhoumi .

The accused, the Presiding Officer, and all

detailed counsel are present.

The court reporter has been detailed reporter for

this commission and has been previously sworn.
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Security personnel that have been detailed for this

commission have been previously sworn.

Presiding Officer: Thank you. 1 have been designated as the
Presiding Officer of this military commission by
the Appointing Authority, and I have been

previously sworn.

Before continuing with the preliminary matters,
It"s necessary for me to inquire into the accused®s

need for an interpreter-translator.

Mr. Barhoumi, are you able to speak and understand

English?

ACC: I do not need a translator -- I do need a

translator.

Presiding Officer: Well, is there a translator with you now
in the courtroom that speaks the language that you

also speak?
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ACC: Yes. He is sitting next to me.

Presiding Officer: Very well. Sir, will you please tell me

iIT you are the defendant®s translator.

Translator: Yes, | am, sir.

Presiding Officer: And do you object to your stating your

name iIn court?

Translator: 1 would rather not to, sir.

Presiding Officer: Very well. Would you please write your

name on a piece of paper?

The translator did as directed.

Presiding Officer: Very well. Bailiff, will you please

convey that to the court reporter for insertion

into the court as the next review exhibit.

The bailiff did as directed.
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Presiding Officer: And, sir, are you qualified to interpret

and to translate Into the accused®"s native

language?

Translator: Yes, | do, sir.

Presiding Officer: And have you been previously sworn?

Translator: No, | haven"t, sir.

Presiding Officer: Very well. Will the prosecution please

swear In the translator.

The translator was sworn.

Presiding Officer: Will the prosecutor please state by whom

you have been detailed and your legal

qualifications.

PROS: All members of the prosecution have been detailed

to this military commission by the Chief
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Prosecutor. All members of the prosecution are
qualified under Military Commission Order 1,
Paragraph 4(b), and we have been previously sworn.
No member of the prosecution has acted in any
manner which might tend to disqualify us in this

proceeding.

The detairling document has been marked as RE-11.

The prosecution also has sitting at prosecution

table an assistant who will assist the prosecution

but will not be representing the government.

Presiding Officer: Thank you. Will the military defense

DC:

counsel please state by whom you have been detailed

and your legal qualifications.

Yes, sir. | have been detailed to this military
commission by the Chief Defense Counsel. | am
qualified under Military Commission Order 1,
Paragraph 4(c), and I have previously been sworn.

I have not acted in any manner, which might tend to
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disqualify me in this proceeding.

The document detailing counsel has been marked as

Review Exhibit 6.

Presiding Officer: Thank you. Mr. Barhoumi, pursuant to

Military Commission Order 1, Captain Faulkner, who
iIs a military lawyer, has been assigned to
represent you as your detailed defense counsel.
Detailed defense counsel are provided to you at no

expense.

You may also request a different military lawyer to
represent you; and i1f the military lawyer you
request is reasonably available, that lawyer would

be appointed to represent you free of charge.

In addition, you may be represented by a qualified

civilian lawyer. However, a civilian lawyer would

represent you at no expense to the United States.

A civilian lawyer whom you wish to represent you
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ACC:

must be a U.S. citizen; admitted to the practice of
law 1in a state, district, territory, or possession
of the United States or a federal court; may not
have been sanctioned or disciplined for any
relevant misconduct; be eligible for a secret
clearance; and agree in writing to comply with the
orders, rules, and regulations of these military
commissions. |If a civilian lawyer represents you,
your detailed defense counsel will also continue to
represent you, and your detailed defense counsel
will be present during the presentation of all of

the evidence.

Do you understand what 1°ve just told you with

respect to your rights to counsel?

Yes, | do.

Presiding Officer: Thank you. Do you have any questions

about your rights to counsel before this

commission?
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ACC: I do not have any questions.

Presiding Officer: Thank you. Do you desire to be

represented by Captain Faulkner, who is your

detailed defense counsel?

ACC: I currently need more time, so I am able to trust

him. 1*ve only known him for a short period of

time. 1 will need further time.

Presiding Officer: | understand. Do you desire to be

represented by any other counsel?

ACC: Which attorney do you mean?

Presiding Officer: Well, it would be up to you to select or

request another military counsel or a civilian

counsel who i1s qualified.

ACC: I request a civilian attorney.

Presiding Officer: Very well. | understand that you wish to



10

11

12

13

14

15

16

17

18

19

20

21

22

have a civilian attorney by the name of Lee Foreman

represent you before this commission. 1Is that

correct?

ACC: Yes.

Presiding Officer: Have you had the opportunity to speak

with Mr. Foreman?

ACC: I did not understand the question.

Presiding Officer: The civilian attorney, Mr. Lee Foreman

whom you just iIndicated that you would like to

represent you, have you met Mr. Foreman?

ACC: No, I have not spoken with him at all.

Presiding Officer: Have you corresponded with him in

writing?

ACC: No, 1 have not.

10
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Presiding Officer: Mr. Barhoumi, 1 believe you know that

this session was originally scheduled more than a
month ago to address a number of issues; but iIn
deference to you, I"ve delayed consideration of all
those other issues until the next session of the
commission and I"ve limited your time in this
commission room today to only the matters of
discussing your counsel. 1"ve advised you of your
rights to counsel, and 1*1l simply conclude by
telling you that Captain Faulkner is your detailed

defense counsel.

I will not require you to elect additional counsel
today. However, I will tell you that you must work
with your detailed defense counsel to obtain other
qualified counsel, including Mr. Foreman, whom you

desire to represent you and to have that counsel

present at the next session of this commission, which

Is presently scheduled to begin on April the 3rd.

Do you understand what 1"ve just described for you?

11
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ACC:

Yes.

Presiding Officer: Thank you. Captain Faulkner, | want to

DC:

ensure that you understand that you and any other
qualified counsel are to be prepared for the next
session of this commission and be present at that
session prepared to address the issues that were
originally scheduled for today, which were delayed
In response to your request on behalf of

Mr. Barhoumi. These would include voir dire for
the Presiding Officer, issuing any challenge
against the Presiding Officer, addressing
protective orders, addressing the motion to abate
which you®ve filed, raising objections to
discovery, and otherwise complying with the

discovery and other orders of this commission.

Do you have any questions?

No, Sir.

Presiding Officer: Thank you. 1°d also -- perhaps it goes

12
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DC:

without saying -- I do want to at least place i1t on
the record that -- and I"m sure that you understand
this -- that 1t"s your responsibility to help

Mr. Barhoumi to obtain counsel of his choosing.
He"s indicated that he would like to have a
civilian counsel and specifically Mr. Foreman. |1
don®"t know that Mr. Foreman is yet on the approved
list, so | view It as your responsibility to assist
Mr. Foreman in maintaining or achieving
qualifications, facilitate Mr. Barhoumi®s
communications with Mr. Foreman iIn order to
determine whether he is able and willing to
represent him before the commissions. And, in
addition, should Mr. Barhoumi choose to exercise
his right to have additional military counsel,

assist him in obtaining that counsel as well.

Is that your understanding?

Yes, Sir.

Presiding Officer: And you"re able to do that?

13
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DC: I am, sir.

Presiding Officer: Mr. Barhoumi, do you understand that

Captain Faulkner will help you to retain the

services of Mr. Foreman and additional military

counsel i1f you choose to have one or both of those

lawyers join your defense team?

ACC: Yes, | understand.

Presiding Officer: Do you have any questions?

ACC: No, I don"t. Thank you.

Presiding Officer: Captain Faulkner, do you have any

questions about how we are to proceed here?

DC: I do not, sir.

Presiding Officer: Very well. Does the prosecution have

anything else to accomplish today?

14
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PROS:

The prosecution does not, sir.

Presiding Officer: Captain Faulkner, anything further?

DC:

Sir, 1T we could address two brief subjects.

Presiding Officer: Yes.

DC:

I talked briefly with the prosecution this morning,
and 1t 1s their understanding that Protective Order
3, which 1s at RE-17, would prohibit the defense
team from disclosing FOUO or law enforcement
sensitive materials to the accused. They iIndicated
to me in this brief conversation that they believe,
as do 1, that 1 should be able to share those
materials with the accused. And if there®s no
objection from the prosecution, if you could order
that that -- that that is okay for me to share
those materials with Mr. Barhoumi, I would

appreciate it.

15
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Presiding Officer: Well, what 1 would ask you to do, if both

DC:

sides are iIn agreement to that, then submit
something to me with your concurrences and 1 will

consider that.

Will do, sir.

One other issue, as you are aware, Mr. Barhoumi was

informed late Tuesday that his father had passed

away .

Presiding Officer: Yes.

DC:

And the defense would like to know 1f there 1is
anyway that you can allow for him to make a brief
phone call to his family in Algeria with the --
I"ve already checked and the phone line that is
adjacent to the room where they keep Mr. Barhoumi
Iin the commission house does have a line available,
and that line is able to call Algeria, and there
could be a government representative and translator

present to make sure that nothing untoward was

16
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passed over the phone lines or anything like that.
He just wanted to check on the status and get some

more details on his father, sir.

Presiding Officer: | understand. It was precisely for that
reason that | deferred all of the issues that we
were to cover today in deference to Mr. Barhoumi®s

personal situation.

Have you approached the chain of command that is iIn
charge of security and the like to facilitate this

phone call?

DC: I have not as of yet, sir.

Presiding Officer: Let me send you to those who are iIn
charge of the phones and make other security

arrangements and approach them to do that.

IT you are not able -- well, let me just send you
to them and see what the answer i1s. | don"t know

whether that"s something they can do or not. |1

17
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simply don®"t have any information before me.

So let me ask you to go and see those people; and

then 1If you®"re not satisfied, go to the prosecution

and see 1T there i1s something else that needs to be

raised to my attention.

DC: Okay. We®"ll do that, sir. Thank you.

Presiding Officer: Very well. Anything else?

DC: No, sir.

PROS: No, Sir.

Presiding Officer: This commission IS In recess.

The commissions hearing recessed at 1514, 2 March 2006.
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