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Edmonds, Matthew, SSG, DoD OGC

 

 
 

 
 

 

Subject: FW: Summary - RMC 802 Conference - 9 November 2007

 
COL Brownback has directed that I send the email below to the parties.

v/r,

 

LTC Chappell,

    Please forward the email below to counsel in the case of United States v. Khadr.  
Please distribute it to other interested persons.

    Please make this email and the chain below the next appellate exhibit in order.

COL Brownback

Counsel in the case of US v. Khadr,

     1.  Neither party furnished the military judge any corrections, comments, or 
supplements to the Summary of the RMC 802 Conference held at Guantanamo on 9 November 
2007.  The military judge's email account on Gitmo was open until 1130 hours, 10 November 
2007, and the military judge saw six of the participants at the air terminal on 10 
November.

     2.  The Summary below will be placed in the record as the summary.

Peter E. Brownback III
COL, JA, USA
Military Judge

----- Original Message -----
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ce - 9 November 2007

COL Brownback has directed that I send the email below to the parties.

V/r,

RMC 802 Conference Summary - 9 November 2007
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1.  An RMC 802 Conference was held at 1500 hours, 9 November 2007.
Present were:

            COL Brownback - Military Judge

            LTC Sowder - MCTJ Staff

            MAJ Groharing - Prosecution

            CPT Petty

            Mr. Murphy

            LCDR Kuebler - Defense

            Ms. Petty

            Mr. Whitling

            Mr. Berrigan

2.  The conference was scheduled to discuss a proposed trial schedule.
It had been set on 7 November and was mentioned on the record on 8 November.

3.  Before any substantive matter was discussed, MAJ Groharing brought to the military 
judge's attention:

            a.  The fact that the defense (LCDR Keubler/Mr. Berrigan) held a press 
conference on 8 November.

            b.  MAJ Groharing's understanding of defense statements at the press 
conference, based on his reading of various press reports.

            c.  MAJ Groharing's concern about certain statements which he believed had 
been made.

4.  The defense (LCDR Keubler at first joined and then supplanted by Mr.
Berrigan.) brought the following matters to the military judge's
attention:

            a.  The fact that prior to the press conference, Mr.
Berrigan and COL David had a meeting with Mr. James Powell concerning what could and could
not be said.

            b.  The fact that in their belief nothing said exceeded what was agreed upon 
with Mr. Powell.

            c.  LCDR Kuebler's reaction to comments by MAJ Groharing on what might have 
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been said.

5.  Mr. Berrigan then stated that there was an audio tape or other recording of the press 
conference.  The military judge commented that the defense should share the audio tape 
with the prosecution and it could be given to Mr. Powell for review.

6.  MAJ Groharing stated that he did not believe any further discussion of the trial 
schedule would be productive, based on his understanding of the defense strategy in the 
case.

7.  The military judge stated that he was not going to force anyone to stay in this 
conference.

8.  Mr. Berrigan stated that BG Hartman had called Mr. Berrigan at 2330 hours, 8 November;
the reason for the call was that BG Hartman wanted COL David's phone number.  The military
judge noted that that matter did not involve the military judge.

9.  The military judge distributed copies of his proposed trial schedule of 9 November 
2007 and said that comments would be due NLT 21 November 2007.

10.  The military judge forwarded copies of this summary to counsel at
1635 hours, 9 November 2007.  Counsel may provide the military judge supplements or 
corrections by 1835 hours, 9 November 2007.

Peter E. Brownback III

COL, JA, USA

Military Judge
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Edmonds, Matthew, SSG, DoD OGC

 

 
 

 
 

 
 

 
 

 
 

 
 

 

Follow Up Flag: Follow up
Flag Status: Red

Counsel in the case of United States v. Khadr,

   The defense request to withdraw its special request for a deposition of SA Girod is 
granted.

Peter E. Brownback III
COL, JA, USA
Military Judge

 

 

 

 

 

 

Subject: RE: U.S. v. Khadr -- Special Request for Deposition of Special Agent Larry D. 
Girod

Sir,

1.  The defense respectfully requests to withdraw its special request for a deposition of 
SA Girod, without prejudice to renewing the request at a later date.

2.  As we indicated in the course of the RMC 802 conferences in which this matter was 
addressed, the defense expects this to be a recurrent issue in light of prosecution 
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comments about possible refusal of numerous witnesses to be interviewed by the defense.  
The defense is prepared to sit down with the government again and try to work through 
these matters.  If and when we are forced to start litigating these issues, the military 
judge should have the benefit of more comprehensive briefing than has been presented in 
the instant request and response.

VR,

LCDR Kuebler

 

 

 

 

t Col 

Subject: FW: U.S. v. Khadr -- Special Request for Deposition of Special Agent Larry D. 
Girod

Per COL Brownback, does the defense intend to reply?

V/r,

 

 

Subject: RE: U.S. v. Khadr -- Special Request for Deposition of Special Agent Larry D. 
Girod

Sir,

1.  The Prosecution opposes the Defense request for deposition.

2.  RMC 702(a) provides that "a deposition may be ordered whenever, after swearing of 
charges, due to exceptional circumstances of the case it is in the interest of justice 
that the testimony of a prospective
witness be taken and preserved for use at a military commission."    

3.  The discussion to RMC 702 provides "the fact that a witness will be available for 
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trial is good cause for the denial in the absence of unusual circumstances..."  

4.  The Defense has failed to demonstrate any exceptional or unusual circumstances that 
would warrant ordering a deposition.  

5.  SA Larry Girod was advised several times regarding Defense
request(s) to speak to him and elected not to make himself available for interview, which 
is well within his rights.  

6.  SA Girod's testimony need not be preserved in this case.  He will be present at 
Guantanamo Bay for trial and the Defense will have the opportunity to cross-examine him 
while under oath if they so choose.  

7.  Accordingly, the Defense request for deposition should be denied.  

V/R,

Major Groharing

 

 

 

Subject: U.S. v. Khadr -- Special Request for Deposition of Special Agent Larry D. Girod

Sir,

 

1.  The defense respectfully requests the military judge to order the deposition of 
Special Agent Larry D. Girod of the Federal Bureau of Investigation (FBI), pursuant to RMC
702.

 

2.  The following information is provided pursuant to RMC 702(c)(2):

 

            a.  Name and address:  Larry D. Girod, Special Agent, Federal Bureau of 
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Investigation;  address unknown, but for the purposes of this request, Special Agent Girod
is onboard Naval Station Guantanamo Bay.

 

            b.  The defense desires to examine Special Agent Girod on matters relating to 
his participation in the investigation of offenses alleged to have been committed by the 
accused.  Special Agent Girod participated in numerous interrogations of the accused.  The
defense desires to inquire into not only into the circumstances and substance of these 
interrogations, but into Special Agent Girod's knowledge of other matters relating to the 
charges, including, without limitation, his knowledge of other evidence relating to the 
charges, and knowledge of other matters that will facilitate the defense's ability to 
conduct meaningful discovery in this case (e.g., knowledge of FBI file system, case 
management systems, etc.).

 

            c.  The defense is requesting the military judge to order this deposition 
because the FBI has declined to make Special Agent Girod available for interview.  The 
prosecution notified the defense last week that it intended to bring Special Agent Girod 
to Guantanamo Bay in connection with the 8 November hearing in this case and that Special 
Agent Girod would, if deemed necessary by the military judge, be testifying on behalf of 
the government (i.e., it is not clear whether he will be testifying).  The prosecution had
suggested that Special Agent Girod would be available Tuesday afternoon for an interview. 
However, late last night, the defense was directed to the FBI in order to seek permission 
to interview Special Agent Girod.  The defense complied and permission has now been 
denied.  Regardless of whether Special Agent Girod takes the stand on Thursday, the 
"interests of justice" are best served by allowing the defense to examine Special Agent 
Girod on the matters referenced in para. 2b hereof (the defense does not wish to take the 
time of the commission to call or cross examine Special Agent Girod to conduct discovery 
on the stand).  The defense notes with great concern that the prosecution has suggested 
that a number of witnesses (including FBI agents) may decline to be interviewed by the 
defense.
This will leave the defense with no choice but to seek deposition orders in such 
instances.  This can only frustrate the process of discovery, lead to unnecessary delay, 
and thwart the ability of the defense to adequately investigate the case and prepare a 
defense for the accused.

 

            d.  The defense requests an oral deposition at the earliest possible 
opportunity.

 

VR,

 

LCDR Kuebler
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Subject: FW: Continuance - US v. Khadr - 11 January 2008 to 4 February 2008

Follow Up Flag: Follow up

Flag Status: Red

Page 1 of 2

1/14/2008

COL Brownback has directed that I forward the email below to counsel and other interested persons. 
  
v/r,  

LTC Mike Chappell, USAR  
Senior Attorney Advisor  
Military Commissions Trial Judiciary  
Department of Defense  

  
 

 
 

 
 
LTC Chappell,  
  
      Please forward the email below to the parties in the case of the United States v. Khadr.  Please 
distribute it to other interested parties.  
  
COL Brownback  
  
  
Counsel in the case of US v. Khadr, 
  
          1.  Reference is made to email, LTC Chappell, 9 November 2007, 5:15 PM, Subject: FW: 
Continuance - US v. Khadr - 20 November 2007 to 11 January 2008 - Submission of all law motions. 
  
    2. The military judge has considered the defense request for delay provided both in its proposed trial 
schedule of 29 October 2007 and in the RMC 802 session of 7 November 2007.  The military judge has 
also considered the government proposed trial schedule of 30 October 2007 and its comments during 
RMC 802 sessions.  The military judge has also considered the matters set forth on the record of trial on 
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8 November 2007,the delays and continuances previously granted in this case, and the commission's 
proposed trial schedule of 7 November 2007.  
  
    3.  The military judge herewith delays the date for the hearing on law motions from 11 December 
2007 to 4 February 2008.  Under the provisions of RMC 707, the defense is responsible for this delay. 
  
          4.    The military judge finds that granting the continuance based on the defense request for delay 
is required to insure that the defense has sufficient time to research and prepare the law motions in this 
case.  The military judge specifically finds that the interests of justice served by granting the 
continuance outweigh the best interests of the public and the accused in a prompt trial of the accused.   
  
  
Peter E. Brownback III 
COL, JA, USA 
Military Judge 

Page 2 of 2

1/14/2008

AE 52 (Khadr) 
Page 2 of 6



1

 

 
 

 

 
 

 
 

 
 

 
 

 
 

 
 

Subject: FW: Continuance - US v. Khadr - 20 November 2007 to 11 January 2008 - Submission of all 
law motions

Follow Up Flag: Follow up
Flag Status: Red

COL Brownback has directed that I send the email below to the parties.

V/r,

LTC Chappell, 

 

      Please forward the email below to the parties in the case of the United States v. 
Khadr.  Please distribute it to other interested parties. 

 

COL Brownback 

 

AE 52 (Khadr) 
Page 3 of 6



2

 

 

Counsel in the case of US v. Khadr,

 

    1.  The military judge has considered the defense request for delay provided both in 
its proposed trial schedule of 29 October 2007 and in the RMC 802 session of 7 November 
2007.  The military judge has also considered the government proposed trial schedule of 30
October 2007 and its comments during RMC 802 sessions.  The military judge has also 
considered the matters set forth on the record of trial on 8 November 2007. 

 

     2.  The military judge herewith delays the date for the completion of submission of 
all law motions from 20 November 2007 to 11 January 2008.  Under the provisions of RMC 
707, the defense is responsible for this delay.

 

     3.  The military judge finds that granting the continuance based on the defense 
request for delay is required to insure that the defense has sufficient time to research 
and prepare the law motions in this case.
The military judge specifically finds that the interests of justice served by granting the
continuance outweigh the best interests of the public and the accused in a prompt trial of
the accused.

 

 

Peter E. Brownback III

COL, JA, USA

Military Judge
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Defense Proposed Trial Schedule, 29 October 2007 
United States v. Khadr 

 
*The Defense is providing this proposed motion and trial schedule pursuant to COL 
Brownback’s e-mail, sent at 1556hrs on 25 September 2007, as amended by the e-mail sent at 
1351hrs, 28 September 2007.  To the extent the proposed trial schedule contemplates assembly 
of the military commission more than 120 days after service of charges, the proposed trial 
schedule may be considered a request for a continuance in the interests of justice under R.M.C. 
707(b)(4)(E). 
 
# Event Date 
1 Arraignment  8 Nov 07 
2 First Discovery Motions: motion 11 Jan 08 
3 First Discovery Motions: response 18 Jan 08 
4 First Discovery Motions: reply 25 Jan 08 
5 Hearing 30 Jan 08 
6 Second Discovery Motions: motion 29 Feb 08 
7 Second Discovery Motions: response 7 Mar 08 
8 Second Discovery Motions: reply 14 Mar 08 
9 Hearing 19 Mar 08 
10 Dispositive/Evidentiary Motions/Witness request: 

motion and request 
18 Apr 08 

11 Dispositive/Evidentiary Motions: response and 
response to request 

2 May 08 

12 Dispositive/Evidentiary Motions: reply 9 May 08 
13 Hearing on production of witnesses 14 May 08 
14 Hearing on motions 21 May 08 
15 Defense Trial Witness Requests 28 May 08 
16 Prosecution Response to Witness Requests  4 Jun 08 
17 Defense Motion to Produce Witnesses for trial and 

sentencing 
11 Jun 08 

18 Prosecution Response to Defense Motion to 
Produce Witnesses for trial and sentencing 

18 Jun 08 

19 Hearing 23 Jun 08 
20 Voir dire of members and trial 30 Jun 08 
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Prosecution Proposed Trial Schedule, 30 October 2007 
United States v. Khadr 

 
*The Government is providing this proposal for motion and trial schedule pursuant to COL 
Brownback’s e-mail sent at 1556hrs on 25 September 2007, as amended by the e-mail sent at 
1351hrs, 28 September 2007. 
 
 

#  Event Date  
1. Arraignment  8 Nov 07  
2. “Law” Motions: Motion1 16 Nov 07  
3. “Law” Motions: Response 30 Nov 07  
4. “Law” Motions: Reply 7 Dec 07  
    
5. Evidentiary motions: Motion 30 Nov 07  
6. Evidentiary motions: Response 14 Dec 07  
7. Evidentiary motions: Reply 21 Dec 07  
8. Defense Witness requests for evidentiary 

motions, trial, and sentencing2
 

30 Nov 07  

9. Prosecution Response to Witness Requests 7 Dec 07  
10. Defense Motion to Produce Witness for 

Evidentiary Motions, trial, and sentencing 
14 Dec 07  

11. Prosecution Response to Defense Motion 
to Produce Witness for Evid. Motion 

21 Dec 07  

12. Motions Hearings:  “Law Motions” 
&“Evidentiary motions” 

14 Jan 08   

13.    
14. Voir dire of members 28 Jan 08  
15. Trial 29 Jan 08  

 

                                                 
1 A “law motion” is any motion except that to suppress evidence or address another evidentiary matter. 
2 Defense must concurrently notify the Office of the Convening Authority sufficiently in advance and provide all 
required information to enable the Office of the Convening Authority to arrange for transportation of the requested 
witnesses to Guantanamo Bay. 
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Edmonds, Matthew, SSG, DoD OGC 

 
 

  
 

  
 

 
 

 
 

 
 

Subject: FW: Determination - Motion by Press Petitioners for Public Access to Proceedings and 
Records - US v. Khadr

Follow Up Flag: Follow up

Flag Status: Red

Page 1 of 4

11/30/2007

As directed by COL Brownback in the email below, I am forwarding the Determination to counsel  (Cc 
to other interested persons ), and to Mr. Berrigan for transmittal to Mr. Schultz and Mr. Zansberg. 

v/r,  

LTC Mike Chappell, USAR  
Senior Attorney Advisor  
Military Commissions Trial Judiciary  
Department of Defense  

  
 

 
Subject: Determination - Motion by Press Petitioners for Public Access to Proceedings and Records 
 
LTC Chappell, 
  
   Please forward the email below to counsel in the case of United States v. Khadr.   Please forward it also to Mr. 
Berrigan for transmittal to Mr. Schultz and Mr. Zansberg.   Please distribute it to other interested persons. 
  
COL Brownback 
  
  
Counsel in the case of US v. Khadr, 
  
1.  References: 
  
            a.   "Notice of Appearance", David A. Schultz, 20 November 2007 (AE 053). 
            b.   "Notice of Appearance", Steven D. Zansberg, 20 November 2007 (AE 053). 
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            c.    "Motion by Press Petitioners for Public Access to Proceedings and Records", 21 November 
2007 (AE 053) with "Attachments A and B" (AE 053). 
            d.  Email, LTC Chappell, 21 November 2007 4:31 PM, Subject:  FW:US v Khadr   Motion by 
Press Petitioners (21 Nov 07) (With Attachments) and Notices of Appearance (21 Nov 07) FW:US v 
Khadr   Motion by Press Petitioners (21 Nov 07) (With Attachments) and Notices of Appearance (21 
Nov 07) (AE 053). 
            e.  Email, LCDR Kuebler, November 28, 2007  5:26 AM, Subject:  Re: US v Khadr   Motion by 
Press Petitioners (21 Nov 07) (With Attachments) and Notices of Appearance (21 Nov 07) (AE 053). 
            f.   Email,  MAJ Groharing, November 28, 2007 8:33 AM, Subject: Re: US v Khadr   Motion by 
Press Petitioners (21 Nov 07) (With Attachments) and Notices of Appearance (21 Nov 07) (AE 053). 
            g.  Military Commissions Rules of Court, Change 2, 2 November 2007. 
            h.  Department of Defense Regulation for Trial by Military Commissions, 27 April 2007. 
            i.  Manual for Military Commissions. 
            j.  Military Commissions Act of 2006. 
  
  
2.  References 1a and 1b both purport to be provided "(p)ursuant to procedures of court/instruction for 
counsel."   The "procedures of court/instruction for counsel" in the Military Commission of United 
States v. Khadr are contained in references 1g through 1j, as supplemented by case-specific directions 
from the Military Judge.  Nothing in the references (or in the case-specific directions) authorizes the 
appearance of counsel for a non-party in a case before the Military Commission. 
  
3.   The purported "Press Petitioners" have, in effect, attempted to intervene in this case as parties. 
"Press Petitioners" have offered no valid statutory support for any right to intervene and have failed to 
demonstrate that authority exists under references 1g through 1j for any party, other than the accused 
and the government, to take part in or intervene in a case before a Military Commission.  Accordingly, 
"Press Petitioners" have no standing to request any relief from this Military Commission and references 
1a through 1c are not properly before this Military Commission for decision. 
  
3.  A Military Commission is a court of limited jurisdiction and it may issue rulings only on such 
matters as are within the jurisdiction established by reference 1j.  This determination does not address 
other methods by which the "Press Petitioners" might seek the relief requested.   
  
4.  Even if the "Press Petitioners" had standing, the Military Commission would return reference 1c 
without action.  "Press Petitioners" have failed to demonstrate that they have taken such normal 
administrative actions as might garner them the relief sought.  For example, Attachment A (reference 
1c) is dated 20 November 2007.  The declarant, William Glaberson, states that he was present for the 
Military Commission session in United States v. Khadr on 8 November 2007.  During this session, the 
Military Judge stated on the record in open proceedings: 
  
MJ: Okay, going right on for Lieutenant Commander Kuebler, 
another preliminary matter involves a release of exhibits and other 
materials. In a recent e-mail, this is at page 11 of AE 33, counsel 
expressed concern that e-mails among counsel and the commission were 
somehow kept off the record and the matters therein were not open to 
the public. Additionally, the Office of Military Commissions has 
forwarded press requests for information to the commission for reply. 
  
E-mails and other matters pertinent to decisions are made part of the 
record of trial. For instance, you can look at the record of trial 
that was authenticated on the 29th of June and see AE 006. 
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Once the record of trial is authenticated, the military judge has no 
further role concerning the release of 
matters from that record. The record of trial after 
authentication belongs to the convening authority who determines when 
and what matters to release from it.  
  
As for matters that are currently before this commission, the 
Military Commissions Trial Judiciary Rule of Court 3.9 explains the 
judiciary's policy on release prior to authentication.  
  
As a general rule, once a decision has been reached on a given issue 
the trial judiciary will release appellate exhibits to the office of 
military commissions for redaction of public matters and other 
required screening, coordination with the Assistant Secretary of 
Defense for Public Affairs, and release to the general public. 
  
Specifically focusing on counsel's concerns, AE 25 
through 34 which includes 33 and AE 37 through 39 have been 
forwarded to OMC in accordance with R.C. 3.9. Any concerns that 
counsel have about the posting of any such matters to the DOD website 
or the release of any such matters to the general public should be 
directed to OMC, as should any inquiries from the press about such 
matters. 
  
Prior to the start of today's session, the commission 
has authorized release of and furnished a copy of the current 
appellate exhibit list and the filings inventory to OMC.  Concerns or 
inquires about those items should be directed to OMC.  (Khadr ROT, 
pp. 28-30) 
  
Yet, in Attachment A, the declarant does not state that he attempted to obtain any of the materials which 
the Military Judge had released to the Office of Military Commissions.  Specifically, the declarant, 
based on his declaration, did not even attempt to obtain a copy of the Filings Inventory or the Appellate 
Exhibit listing while he was at Guantanamo Bay, Cuba, despite the specific statement of the Military 
Judge. 
  
5.  Indeed, nothing in reference 1c indicates that any action has been taken by the "Press Petitioners" to 
request any materials from the Office of Military Commissions after 2 November 2007, the date on 
which the Chief Trial Judge issued reference 1g.   
  
6.  Since references 1a through 1c are not properly before the Military Commission in the case of United 
States v. Khadr, the Military Judge takes no action on them.  This determination shall be transmitted to 
Mr. Berrigan, Deputy Chief Defense Counsel, for further transmittal to the "Press Petitioners."  
Government counsel shall deliver a copy to the Convening Authority and to the Clerk of Court.  
Government counsel shall also deliver a copy to the Office of the Assistant Secretary of Defense - 
Public Affairs. 
  
  
Peter E. Brownback III 
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COL, JA, USA 
Military Judge  
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Edmonds, Matthew, SSG, DoD OGC 

From: Edmonds, Matthew, SSG, DoD OGC

Sent: Friday, November 30, 2007 3:39 PM

To: Edmonds, Matthew, SSG, DoD OGC

Subject: FW: US v Khadr Motion by Press Petitioners (21 Nov 07) (With Attachments) and Notices of 
Appearance (21 Nov 07)

Page 1 of 3

11/30/2007

From: Groharing, Jeff, Maj, DoD OGC  
Sent: Wednesday, November 28, 2007 8:34 AM 
To: Chappell, Danny, LTC, DoD OGC; Kuebler, William, LCDR, DoD OGC; Petty, Keith, CPT, DoD OGC; Snyder, 
Rebecca, Ms, DoD OGC 

 
 

 
 

 
 

 
Subject: RE: US v Khadr Motion by Press Petitioners (21 Nov 07) (With Attachments) and Notices of Appearance 
(21 Nov 07) 
 
Sir, 
  
1.  The Prosecution believes the Regulation for Trial by Military Commission (para. 17-19) and the Military 
Commissions Trial Judiciary Rules of Court (para 2-3) adequately address the concerns raised in the filing.  
Those rules allow for timely dissemination of all filings and orders in this case. 
  
2.  The Prosecution will provide the court with filings excluding or redacting classified and protected infromation 
suitable for public release, as required by RC 2.2c and RC 3.9. 
  
  
V/R, 
  
Major Groharing 
  

Jeff Groharing  
Major, U.S. Marine Corps  
Prosecutor  
Office of Military Commissions  
(703) 602-4215, ext 142  
Fax (703) 602-4574  
Email:  groharij@dodgc.osd.mil  
SIPR:  jeff.groharing@osd.smil.mil  

 
-----Original Message----- 

From: Kuebler, William, LCDR, DoD OGC  
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Sent: Wednesday, November 28, 2007 5:27 AM 

To: Chappell, Danny, LTC, DoD OGC; Groharing, Jeff, Maj, DoD OGC; Petty, Keith, CPT, DoD OGC; Snyder, Rebecca, 
Ms, DoD OGC 

 
 

 
 

 
 

Subject: Re: US v Khadr Motion by Press Petitioners (21 Nov 07) (With Attachments) and Notices of Appearance (21 Nov 
07) 

Sir, 

1. The defense takes no position with respect to petitioners' standing or the military judge's authority to order the relief 
requested except as provided in paragraph 2 below. The defense reserves the right to make its own request(s) for relief on the 
grounds presented in petitioners' motion (or related grounds) at the appropriate time. 

2. The defense believes that compulsory resolution of substantive matters, via e-mail, by "special request" (as contemplated 
by the MCTJ Rules of Court) or otherwise is inconsistent with 10 USC section 949a(b)(B), as well as RMC 802, 803, 804, 
and 905(h). The defense believes that the military judge should discontinue this practice and has the authority to do so, sua 
sponte, absent motion by a party or otherwise. 

Vr, 

LCDR Kuebler 

CAUTION: Information contained in this message may be protected by the attorney/client, attorney work product, 
deliberative process or other privileges. Do not disseminate further without approval from the Office of the DoD General 
Counsel. 

-------------------------- 

Sent from my BlackBerry Wireless Handheld 

From: Chappell, Danny, LTC, DoD OGC  
Sent: Wednesday, November 21, 2007 4:32 PM 
To: Kuebler, William, LCDR, DoD OGC; Groharing, Jeff, Maj, DoD OGC; Petty, Keith, CPT, DoD OGC; Snyder, 

 
 

 
 
 

 
 

 
Subject: FW:US v Khadr Motion by Press Petitioners (21 Nov 07) (With Attachments) and Notices of Appearance 
(21 Nov 07) 
 
COL Brownback has directed that I send the email below to the parties. 
  
v/r,  
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LTC Mike Chappell, USAR  
Senior Attorney Advisor  
Military Commissions Trial Judiciary  
Department of Defense  

From: Pete Brownback [mailto:abnmj@cfl.rr.com]  
Sent: Wednesday, November 21, 2007 16:03 
To: Chappell, Danny, LTC, DoD OGC 
Cc: Bley, Natalie, Ms, DoD OGC 
Subject: Motion by Press Petitioners (21 Nov 07) (With Attachments) and Notices of Appearance (21 Nov 07) 
 
LTC Chappell, 
  
   Please forward the email below to counsel in the case of United States v. Khadr.  Please distribute it to other 
interested parties. 
  
COL Brownback 
  
  
  
Counsel in the case of US v. Khadr, 
  
     1.  The Military Commissions Trial Judiciary received, this afternoon, documents which were styled as Notices 
of Appearance for a Mr. Schultz and a Mr. Zansberg.  Following receipt of those documents, MCTJ received 
documents which were styled as a Motion by Press Petitioners for Public Access to Proceedings and Records 
and Attachments to the Motion.  All of these documents were forwarded to MCTJ by Mr. Berrigan, the Deputy 
Chief Defense Counsel. 
  
    2.  If any party to the case has not received the documents noted in paragraph 1 above, MCTJ will provide a 
copy. 
  
    3.  Counsel for each party will provide the Commission,  NLT 1200 hours, 28 November 2007, the party's 
position on how the documents noted in paragraph 1 above should be considered by the Commission.  The 
parties may also provide, at their discretion, any further matters concerning the documents which they believe 
may be of assistance. 
  
  
  
Peter E. Brownback III 
COL, JA, USA 
Military Judge 

Page 3 of 3
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Edmonds, Matthew, SSG, DoD OGC 

From: Berrigan, Michael, Mr, DoD OGC

Sent: Wednesday, November 21, 2007 3:40 PM

To: Chappell, Danny, LTC, DoD OGC; Wilkins, Donna, Ms, DoD OGC

Cc:  
 

 
 

Subject: FW: United States v. Khadr -- Motion by Press Petitioners

Follow Up Flag: Follow up

Flag Status: Red

Attachments: US v. Khadr - Attachments to Motion by Press Petitioners.pdf; US v. Khadr - Motion by 
Press Petitioners.pdf

Page 1 of 2

11/30/2007

LTC Chappell 
    Here is the Motion and Attachments for Khadr. 

  
  
  

  
  

  
  

  

 

  
Sent: Wednesday, November 21, 2007 2:43 PM 
To: Berrigan, Michael, Mr, DoD OGC 
Cc: David Schulz; Steve Zansberg 
Subject: United States v. Khadr -- Motion by Press Petitioners 
 
Dear Mr. Berrigan:  
  

1.                    Thank you for agreeing to forward these papers for service and filing in 
the above-referenced commission.  I understand that you will be 
forwarding these papers to the necessary parties and officials today.   

  
2.                    Attached please find:  

  
a.    Motion by Press Petitioners for Public Access to Proceedings and 

Records  
b.    Attachments to Motion by Press Petitioners, including:  

                                                          i.      Declaration of William Glaberson 
                                                      ii.      Declaration of David Schulz 
  
  
Sincerely, 

AE 53 (Khadr) 
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Jacob Goldstein 

  
  
________________________________ 
Jacob P. Goldstein 

 
 

 
 
 

 
  

Page 2 of 2

11/30/2007

AE 53 (Khadr) 
Page 9 of 105



AE 53 (Khadr) 
Page 10 of 105



AE 53 (Khadr) 
Page 11 of 105



AE 53 (Khadr) 
Page 12 of 105



AE 53 (Khadr) 
Page 13 of 105



AE 53 (Khadr) 
Page 14 of 105



AE 53 (Khadr) 
Page 15 of 105



AE 53 (Khadr) 
Page 16 of 105



AE 53 (Khadr) 
Page 17 of 105



AE 53 (Khadr) 
Page 18 of 105



AE 53 (Khadr) 
Page 19 of 105



AE 53 (Khadr) 
Page 20 of 105



AE 53 (Khadr) 
Page 21 of 105



AE 53 (Khadr) 
Page 22 of 105



AE 53 (Khadr) 
Page 23 of 105



AE 53 (Khadr) 
Page 24 of 105



AE 53 (Khadr) 
Page 25 of 105



AE 53 (Khadr) 
Page 26 of 105



AE 53 (Khadr) 
Page 27 of 105



AE 53 (Khadr) 
Page 28 of 105



AE 53 (Khadr) 
Page 29 of 105



AE 53 (Khadr) 
Page 30 of 105



AE 53 (Khadr) 
Page 31 of 105



AE 53 (Khadr) 
Page 32 of 105



AE 53 (Khadr) 
Page 33 of 105



AE 53 (Khadr) 
Page 34 of 105



AE 53 (Khadr) 
Page 35 of 105



AE 53 (Khadr) 
Page 36 of 105



AE 53 (Khadr) 
Page 37 of 105



AE 53 (Khadr) 
Page 38 of 105



AE 53 (Khadr) 
Page 39 of 105



AE 53 (Khadr) 
Page 40 of 105



AE 53 (Khadr) 
Page 41 of 105



AE 53 (Khadr) 
Page 42 of 105



AE 53 (Khadr) 
Page 43 of 105



AE 53 (Khadr) 
Page 44 of 105



AE 53 (Khadr) 
Page 45 of 105



AE 53 (Khadr) 
Page 46 of 105



AE 53 (Khadr) 
Page 47 of 105



AE 53 (Khadr) 
Page 48 of 105



AE 53 (Khadr) 
Page 49 of 105



AE 53 (Khadr) 
Page 50 of 105



AE 53 (Khadr) 
Page 51 of 105



AE 53 (Khadr) 
Page 52 of 105



AE 53 (Khadr) 
Page 53 of 105



AE 53 (Khadr) 
Page 54 of 105



AE 53 (Khadr) 
Page 55 of 105



AE 53 (Khadr) 
Page 56 of 105



AE 53 (Khadr) 
Page 57 of 105



AE 53 (Khadr) 
Page 58 of 105



AE 53 (Khadr) 
Page 59 of 105



AE 53 (Khadr) 
Page 60 of 105



AE 53 (Khadr) 
Page 61 of 105



AE 53 (Khadr) 
Page 62 of 105



AE 53 (Khadr) 
Page 63 of 105



AE 53 (Khadr) 
Page 64 of 105



AE 53 (Khadr) 
Page 65 of 105



AE 53 (Khadr) 
Page 66 of 105



AE 53 (Khadr) 
Page 67 of 105



AE 53 (Khadr) 
Page 68 of 105



AE 53 (Khadr) 
Page 69 of 105



AE 53 (Khadr) 
Page 70 of 105



AE 53 (Khadr) 
Page 71 of 105



AE 53 (Khadr) 
Page 72 of 105



AE 53 (Khadr) 
Page 73 of 105



AE 53 (Khadr) 
Page 74 of 105



AE 53 (Khadr) 
Page 75 of 105



AE 53 (Khadr) 
Page 76 of 105



AE 53 (Khadr) 
Page 77 of 105



AE 53 (Khadr) 
Page 78 of 105



AE 53 (Khadr) 
Page 79 of 105



AE 53 (Khadr) 
Page 80 of 105



AE 53 (Khadr) 
Page 81 of 105



AE 53 (Khadr) 
Page 82 of 105



AE 53 (Khadr) 
Page 83 of 105



AE 53 (Khadr) 
Page 84 of 105



AE 53 (Khadr) 
Page 85 of 105



AE 53 (Khadr) 
Page 86 of 105



AE 53 (Khadr) 
Page 87 of 105



AE 53 (Khadr) 
Page 88 of 105



AE 53 (Khadr) 
Page 89 of 105



AE 53 (Khadr) 
Page 90 of 105



AE 53 (Khadr) 
Page 91 of 105



AE 53 (Khadr) 
Page 92 of 105



AE 53 (Khadr) 
Page 93 of 105



AE 53 (Khadr) 
Page 94 of 105



AE 53 (Khadr) 
Page 95 of 105



AE 53 (Khadr) 
Page 96 of 105



AE 53 (Khadr) 
Page 97 of 105



AE 53 (Khadr) 
Page 98 of 105



AE 53 (Khadr) 
Page 99 of 105



AE 53 (Khadr) 
Page 100 of 105



AE 53 (Khadr) 
Page 101 of 105



Edmonds, Matthew, SSG, DoD OGC 

From: Berrigan, Michael, Mr, DoD OGC

Sent: Wednesday, November 21, 2007 3:28 PM

To: Chappell, Danny, LTC, DoD OGC; Wilkins, Donna, Ms, DoD OGC

Cc:  
 

 
 

Subject: FW: United States v. Khadr - Notice of Appearance for Counsel for Press Petitioners

Follow Up Flag: Follow up

Flag Status: Red

Attachments: Notice of Appearance in Khadr for Schulz.pdf; Notice of Appearance in Khadr for 
Zansberg.pdf

Page 1 of 2Re: filing motions with the commissions

11/30/2007

LTC Chappell, 
    I am forwarding, for appropriate disposition,  Notices of Appearance and a Motion with attachments (to follow) 
at the request of counsel for various press entities.  As indicated in the motion, defense counsel from this office 
and prosecution attorneys have been consulted on the motion. 

Michael J. Berrigan  
Deputy Chief Defense Counsel  
Office of Military Commissions  
Franklin Court Building, Suite 2000E  
1099 14th St., NW  
Washington, DC  20005  

  
  

 

From:   
Sent: Wednesday, November 21, 2007 2:33 PM 
To: Berrigan, Michael, Mr, DoD OGC 
Cc: David Schulz; Steve Zansberg 
Subject: United States v. Khadr - Notice of Appearance for Counsel for Press Petitioners 
 
Dear Mr. Berrigan:  
  
1.    Thank you for agreeing to forward these papers for filing in the above-
referenced commission.  I understand that you will be forwarding these papers to 
the necessary parties and officials today.   
  
2.    Please enter an appearance with the United States v. Khadr commission for 
David A. Schulz and Steven D. Zansberg on behalf of The Associated Press, Dow Jones 
& Company, Inc., The Hearst Corporation, The McClatchy Company, and The New York 
Times Company (collectively the “Press Petitioners”).  Attached please find a 
Notice of Appearance form executed by David A. Schulz and a Notice of Appearance 
form executed by Steven D. Zansberg.   
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Sincerely, 

Jacob Goldstein 

 
________________________________ 
 
Jacob P. Goldstein 
 
Levine Sullivan Koch & Schulz 
 
321 W. 44th Street, Suite 510 
 
New York, NY 10036 
 

 
 

 
 

 
 
 

2007
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Edmonds, Matthew, SSG, DoD OGC

From: Chappell, Danny M LTC USSOUTHCOM JTFGTMO 

 

 
 

 
 

 
 

 
 

 
 

Subject: FW: MCRE 505 Review - 6 Dec 07   US v Khadr

COL Brownback has directed that I send the email below to the parties.

V/r,
 
LTC Mike Chappell, USAR, JA
Senior Attorney Advisor
Military Commissions Trial Judiciary

  
 

-----Original Message-----
From: Brownback, Peter E. COL USSOUTHCOM JTFGTMO
Sent

 07

LTC Chappell,

 

    Please forward the email below to counsel in the case of United States v. Khadr.  
Please distribute it to other interested parties.

 

COL Brownback

 

 

 

Counsel in the case of US v. Khadr,

 

1.  From 1300 until 1333, 6 December 2007, the military judge conducted the review 
requested by the government in its email of 6:21 PM, 1 December 2007.
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2.  The matters were delivered to and retrieved from the military judge by the Court 
Security Officer.  

 

3.  Following the review, the military judge did not sign an order UP MCRE 505(e).

 

 

 

Peter E. Brownback III

COL, JA, USA

Military Judge
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Edmonds, Matthew, SSG, DoD OGC

From: Chappell, Danny M LTC USSOUTHCOM JTFGTMO
Sent: Wednesday, December 05, 2007 10:26 AM
To:  

 
 

 

 
 

 
 
 

 
 

 
 

Subject: FW:Ruling – Government Request for an Ex Parte In Camera MCRE 505(e)(3) Review and 
Defense Request for Briefing and Oral Argument - US v Khadr   

COL Brownback has directed that I send the email below to counsel and other interested 
parties.

LTC Mike Chappell, USAR, JA
Senior Attorney Advisor
Military Commissions Trial Judiciary

  

Subject: Ruling  Government Request for an Ex Parte In Camera MCRE 505(e)(3) Review and 
Defense Request for Briefing and Oral Argument

LTC Chappell,

 

   Please forward the email below to counsel in the case of United States v. Khadr.  
Please distribute it to other interested parties.

 

COL Brownback

 

 

Counsel in the case of United States v. Khadr,

 

1.  References:

 

            a.  Email, LTC Chappell, 30 November 2007, 6:25 PM, Subject: FW: MCRE 505/506 
Matters   US v. Khadr.

AE 54-A (Khadr) 
Page 3 of 14



2

            b.  Email, MAJ Groharing, 1 December 2007, 6:21 PM, Subject:  RE:  MCRE 
505/506 Matters  US v. Khadr.

            c.  Email, LTC Chappell, 2 December 2007, 3:12 PM, Subject:  Fwd:  MCRE 
505/506 Matters  US v. Khadr.

            d.  Email, LCDR Kuebler, 3 December 2007, 12:58 PM, Subject:  RE:  RE:  MCRE 
505/506 Matters   US v. Khadr.

            e.  Email, Ms. Bley, 3 December 2007, 1:41 PM, Subject:  FW: RE: MCRE 505/506 
Matters   US v. Khadr.

            f.  Email, MAJ Groharing, 4 December 2007, 3:31 PM, Subject:  RE: RE:  MCRE 
505/506 Matters   US v. Khadr.

            g.  Email, LCDR Kuebler, 4 December 2007, 4:46 PM, Subject:  RE:  RE:  MCRE 
505/506 Matters  US v. Khadr.

            h.  Email, LCDR Kuebler, 4 December 2007, 8:00 PM, Subject:  RE:  RE:  MCRE 
505/506 Matters  US v. Khadr.

 

2.  By reference 1b, the government requested that the military judge allow the government
to file matters in camera and ex parte under the provisions of RMC 701(f) and MCRE 505(e).
Notice of this request was given to the defense as required by reference 1a.  The defense 
asserts, inter alia, in references 1d, 1g, and 1h that 

 

            a.    MCRE 505(e) can not be read to authorize such a filing, and/or,

            b.   If MCRE 505(e) can be read to authorize such a filing, such filing is 
prohibited by the MCA.

 

Further, in reference 1h, defense requests additional briefing on the matter and oral 
argument (See paragraphs 8-9 below, for the commission’s ruling on that request.).

 

3.  The commission has reviewed Section 949d of the MCA, RMC 701, and MCRE 505.

 

4.  The commission does not find that the provisions of MCRE 505(e) are facially invalid.

 

5.  The government shall coordinate with the Court Security Officer.  The Court Security 
Officer will advise the military judge when there is a secure location in which the 
military judge can review the matters (that is, the government’s motion and any other 
matters submitted in support thereof IAW MCRE 505(e)(3)) which the government wishes the 
military judge to review.  The government will hand the matters to the military judge and 
there will be no words exchanged.  The military judge will conduct his review of the 
matters and make his determination IAW MCRE 505(e)(3).  The determination will be marked 
by a court reporter and the court reporter will seal the determination and the matters 
considered by the military judge and arrange for storage.   The government will be 
authorized to read the determination prior to it being sealed.  The government may also 
make a copy of the determination, if necessary to enhance coordination with the agency 
from whom the information was received.  The military judge will then prepare an 
unclassified version of the ruling.  The unclassified version of the ruling will be 
examined by the Court Security Officer.  He may determine that it is in fact unclassified 
and authorize distribution.  If he determines that there is a question as to 

AE 54-A (Khadr) 
Page 4 of 14



3

classification, he will take whatever measures necessary to ensure the ruling can be 
properly released, either through coordination with the appropriate agency or redaction of
the ruling.  After such measures are taken, he will deliver either the original 
unclassified ruling to the military judge or a redacted version.  The military judge will 
then deliver the final unclassified ruling to both parties.

 

6.  The Appellate Exhibit in this matter will consist of:

 

            a.   the original government request for review with responses and replies and
other matters as noted in paragraph 1 above.  Unsealed.

            b.   all materials furnished to the military judge by the government as noted 
in paragraph 6 above.  Sealed.

            c.   the military judge’s classified ruling, if one is made.  Sealed.

            d.   the military judge’s initial unclassified ruling.  Unsealed, unless 
redaction is required, in which case it will be Sealed.

            e.   the redacted version of the military judge’s unclassified ruling, if one 
is made.  Unsealed.

            f.   this ruling.  Unsealed.

 

7.   Counsel are invited to propose changes to the procedure delineated in paragraph 5 
above.  Proposals received after the process has started will be considered in the event 
of future similar reviews. 

 

8.  In connection with the defense request for further briefing and oral argument, the 
commission determines the following matters.  

 

            a.  By reference 1b, the government asked the military judge to comply with a 
specific provision of the MCRE.  

            b.  Prior to this request, the legality or propriety of MCRE 505(e) had not 
been raised in the commission.  

            c.  The provision is not facially invalid.  

            d.  By references 1d, 1g, and 1h, the defense propounds a systematic attack 
upon the provisions of MCRE 505(e).  

            e.  The defense requests the opportunity to fully brief the issue and oral 
argument on the issue.  

 

That request is granted.  The defense motion in connection with the ex parte in camera 
provisions of MCRE 505 is due no later than 1200 hours, 11 January 2008.  The response and
reply will follow IAW the Rules of Court.

 

9.  While the defense request to brief and argue the MCRE 505(e) issue is granted, the 
commission sees no reason to delay the current review.  The commission finds that 
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compliance with the provision can cause no harm to the defense – the only possible result 
is that one person, the military judge, will be aware of matters of which he was not 
previously aware.  Further, noting that MCRE 505(e) deals with provision of discovery to 
the defense, the commission finds that continuing with the discovery process will help the
defense in its goal of preparing for trial.

 

 

Peter E. Brownback III

COL, JA, USA

Military Judge  
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Edmonds, Matthew, SSG, DoD OGC

Subject:  MCRE 505/506 Matters       US v. Khadr 6 Dec 07

 

 

 

 

Subject: RE: RE: MCRE 505/506 Matters US v. Khadr

Sir,

1.  While the general substance of the defense's legal position is set forth in my e-mails
of yesterday and today, the defense respectfully requests the opportunity to fully brief 
and argue the question of whether MCRE 505(e), as construed by the government, is 
consistent with relevant provisions of the MCA.  This is a pivotal issue, which it seems 
will affect the conduct of proceedings in this case henceforth.  The defense believes that
the military judge should have the benefit of full briefing and argument on the matter 
before proceeding.

2.  The defense is currently working to meet the 7 Dec 07 deadline for the submission of 
"law" motions.  The defense can turn its attention to this issue immediately thereafter 
and would propose to have its brief filed by Tuesday of next week.  Also, the defense 
would respectfully request the opportunity for oral argument at the earliest opportunity 
(and hereby invokes its right to such under RMC 905(h)).  Even allowing the government 7 
days to respond, there would appear to be no reason why the matter could not be argued 
late in the week of 17 Dec 07.  Shortening the time would permit an earlier hearing.

3.  In the event the military judge believes it is incumbent upon the government to raise 
the issue through noticed motion of its desire to submit matters pursuant to MCRE 505(e), 
the defense believes it can present the defense position on this matter by way of response
to the government's motion.  In any event, the defense requests oral argument on the 
matter (and hereby invokes its right to such under RMC 905(h)) prior to disposition by the
military judge.

4.  To the extent the military judge believes the matter has already been raised by 
motion, the defense requests oral argument pursuant to RMC 905(h).

VR,

LCDR Kuebler
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Sir,

1.  To briefly reiterate the defense position: 10 USC 949d(b)(1) requires that proceedings
of the commission be conducted in the presence of the accused.  The MCA's only provision 
allowing for ex parte communications (i.e., the only statutory exception to the general 
rule) applies in the limited circumstances noted in paragraph 3 of my e-mail of 3 Dec 07. 
While the Secretary of Defense has the authority to issues rules of evidence and procedure
under 10 USC 949a(a), "such procedures and rules of evidence may not be contrary to or 
inconsistent with this chapter."  To the extent provisions of the MMC contemplate or 
authorize ex parte proceedings outside the narrow circumstances contemplated in 10 USC 
949d(f)(2)(C), they are plainly inconsistent with the statute and therefore invalid.

2.  While the government now argues for an expansive view of Secretarial rule-making 
authority (contrast its recent position on the validity of RMC 908(c)(3)), it is difficult
to see how an argument consistent with the plain language of the statute and one that 
would preclude the kind of no-notice, secret proceedings the government appears to want to
conduct in Gitmo this week would "border on the frivolous."  However, "robust" the 
provisions of the MCA for protection of classified information might be, it will 
ultimately be up to this commission to decide how to construe those provisions in such a 
way as the balance the government's interest in protecting classified information against 
the accused's interest in a fair trial.

3.  With respect to the comments in paragraph 6 of the prosecution e-mail, let me state 
that the defense has made no "motion."  We were alerted to an apparently unauthorized ex 
parte communication (or effort at one) between the prosecution and the commission and (not
being at Gitmo this week) registered an objection through the means available.  The 
defense is happy to discuss this matter, on the record, at the earliest opportunity.

VR,

LCDR Kuebler

-----Original Message-----
 

 

 

Sir, 

1.  The Government respectfully submits that the Defense arguments border on the 
frivolous.  Section 949d(f)(2)(C) of title 10 is inapplicable for precisely the reason the
Defense itself recognizes-namely, it applies to the "assertion of [the] national security 
privilege at trial."  Section 949d(f)(4), by contrast, expressly delegates to the 
Secretary of Defense the power to promulgate rules to protect classified information, and 
those protections "appl[y] to all stages of the proceedings of military commissions under 
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this chapter," 10 U.S.C. § 949d(f)(1)(A) (emphasis added).

2.  Acting pursuant to 949d(f)(1)(A) and (4), the Secretary of Defense promulgated MCRE 
505(e)(3), which expressly authorizes in camera and ex parte proceedings.  Rule 505(e)(3) 
is the only applicable one here, and it is the only one the Government has invoked.  Rule 
505(h) is inapposite, again, for precisely the reasons that the Defense recognizes-namely,
it applies to the "use of classified information at trial."

3.  Under the Defense's interpretation of the statute and the Manual, the Government must 
wait until trial to move for in camera and ex parte proceedings to protect classified 
information.  To state that position is to demonstrate its absurdity.  The entire point of
the MCA and the Manual's protections for classified information is to protect it at "all 
stages of the proceedings of military commissions under this chapter."  10 U.S.C. § 
949d(f)(1)(A) (emphasis added).  If it were otherwise, classified information would be 
subject to disclosure prior to trial, at which time there would nothing left to protect.  
The Secretary of Defense recognized the obviousness of that fact and promulgated MCRE 
505(e)(3), in accordance with the authority delegated to him by the MCA, to authorize in 
camera and ex parte proceedings to protect classified information at all stages of the 
proceedings. 

4.  In addition to running afoul of the plain text of both the MCA and Rule 505, the 
Defense's argument defies common sense.  Section 4 of the Classified Information 
Procedures Act (CIPA) affords the Government the right to protect classified information, 
before trial, through in camera and ex parte proceedings in federal court.  Whatever other
arguments the Defense may urge upon this Court, there can be no question that the MCA's 
protections for classified information are at least as robust-and in many cases, more so-
than those provided in CIPA. 

5.  Notwithstanding the Defense's "concern" over the Prosecution's invocation of a duly 
promulgated procedure for handling classified information, the Prosecution has complied 
with the law.  Under the Manual, the Prosecution has no obligation to notify the Defense 
when requesting protection of classified information under MCRE 505(e)(2) or (3), let 
alone provide the Defense with the Government's motion and materials supporting its 
assertion of the national security privilege to protect classified information.  To the 
contrary, "the Government's motion and any materials submitted in support thereof shall, 
upon request of the Government, be considered by the military judge in camera and ex 
parte."  MCRE 505(e)(3) (emphasis added).  Whatever other provisions and notice 
requirements may apply where the Government intends to use classified information, see 
MCRE 505(h), those rules indisputably do not apply where the Government intends to exclude
such information.

6.  Finally, the Government objects to the Defense's continued use of emails as 
substitutes for motions.  If the Defense has an issue to raise, the Government 
respectfully requests that the Military Judge order the Defense to raise it in a motion, 
filed in accordance with the Manual for Military Commissions, the Military Commission 
Trial Judiciary Rules of Court, and the scheduling order issued by the Military Judge.  
The Prosecution respectfully files this response via email only in response to the 
Defense's use of that medium.

V/R,

Major Groharing
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Subject: FW: RE: MCRE 505/506 Matters US v. Khadr

COL Brownback has directed that I send the following email to counsel and other interested
parties.

v/r
Natalie Lewis Bley
Attorney Advisor

s Trial Judiciary

 

Subject: FW: RE: MCRE 505/506 Matters US v. Khadr

Ms. Bley,

Please forward the email below to counsel in the case of United States v. Khadr.  Please 
distribute it to other interested persons.

COL Brownback

Counsel in the case of US v. Khadr,

1.  The Commission has reviewed the email from LCDR Kuebler, Dtg 12:58 PM, December 
03, 2007.

2.  The Commission is aware that various individuals assigned to the Office of 
Military Commissions are currently (or should shortly be) en route to Guantanamo.

3.  The Commission will take no action regarding LCDR Kuebler's request until the 
government has an opportunity to respond to the defense submission.

4.  The Commission offers the defense an opportunity for a telephonic RMC 802 
conference on this matter, if it so desires, once the government is available for such a 
conference.

Peter E. Brownback III
COL, JA, USA
Military Judge

-----Original Message-----
ailto:kueblerw@dodgc.osd.mil]

 

; 

Subject: RE: RE: MCRE 505/506 Matters US v. Khadr

Sir,
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1.  The defense objects to any ex parte communications between government counsel and the 
military commission, to include the MCTJ staff, concerning this matter.

2.  The overarching principle for the protection of classified information in these 
proceedings is contained in both 10 USC 949d(f)(1) and MCRE 505(a) -- that is, that 
classified information is protected from disclosure only "if disclosure would be 
detrimental to national security."  The prosecution has made no showing in this instance 
of how disclosure of information to detailed defense counsel, with the requisite security 
clearance, would be "detrimental to national security."

3.  The prosecution has made no showing that it is entitled to in camera review of any 
classified matter as required by MCRE 505(h), let alone a showing sufficient to justify an
ex parte discussion with the military judge.  The Military Commissions Act (MCA) provides 
for the extraordinary process of an "ex parte" conference only in the very limited 
circumstances specified in 10 USC 949(f)(2)(C) -- i.e., "at trial," following an objection
by trial counsel to a "question, line of inquiry, or motion to admit evidence that would 
require the disclosure of classified information."  To the extent provisions of the Manual
for Military Commissions contemplate or authorize ex parte discussions beyond these very 
limited circumstances, these provisions conflict with the MCA and are therefore invalid.

4.  The defense notes with concern that Major Groharing initiated contact with the 
military judge regarding this matter without notice to the defense.  As the military judge
correctly points out, there is no provision for such communications.  Assuming, arguendo, 
that ex parte proceedings would, at some point, be permissible, there is absolutely no 
reason why the defense should not be informed of the fact and general nature of the 
communications.

5.  The defense respectfully requests the military judge to refuse acceptance of any 
filing not served, in its entirety, on the defense relating to this matter.  Once the 
government files a motion (and serves it on the defense), the defense can more fully brief
the positions set forth in summary fashion in paragraphs 2 and 3 above.  The defense also 
requests an evidentiary hearing and oral argument, pursuant to RMC 905(h), prior to any 
ruling on any prosecution motion for relief regarding this matter.

VR,

LCDR Kuebler

-----Original Message-----
From: Chappell, Danny M LTC RES USAR USARC [mailto:mike.chappell@us.army.mil]
Sent: Sunday, December 02, 2007 3:12 PM
To: Kuebler, William, LCDR, DoD OGC; Snyder, Rebecca, Ms, DoD OGC; Murphy, John, Mr, DoD 
OGC; Groharing, Jeff, Maj, DoD OGC; Petty, Keith, CPT, DoD OGC
Cc: Brownback, Peter E. COL USSOUTHCOM JTFGTMO; Petty, Keith A CPT USSOUTHCOM JTFGTMO; 
Snyder, Rebecca CIV USSOUTHCOM JTFGTMO; Chappell, Danny M LTC USSOUTHCOM JTFGTMO; Kuebler,
William LCDR USSOUTHCOM JTFGTMO; Groharing, Jeff D MAJ USSOUTHCOM JTFGTMO; Britt, William,
LTC, DoD OGC; David, Steven, COL, DoD OGC; dedney@shaw.ca; nwhitling@parlee.com; Pete 
Brownback; Jeff Groharing; John Murphy; Morris, Lawrence, COL, DoD OGC; 
Danny.M.Chappell@jtfgtmo.southcom.mil;
Trivett, Clayton, Mr, DoD OGC; Edmonds, Matthew, SSG, DoD OGC; Bley, Natalie, Ms, DoD OGC;
Berrigan, Michael, Mr, DoD OGC
Subject: Fwd: RE: MCRE 505/506 Matters US v. Khadr

COL Brownback has directed that I forward the email below to counsel.
(COL Brownback is in GTMO until 8 DEC.)

v/r, 

LTC Mike Chappell, USAR
Senior Attorney Advisor
Military Commissions Trial Judiciary
Department of Defense 

Classification: UNCLASSIFIED 
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Caveats: NONE

 

> Received.
> 
> Answer forthcoming.
> 
> COL Brownback
> 
> -----Original Message-----
>  OGC

> 
> Sir,
> 
> 1.  Please see the emails below.  I got an out of office response from

> LtCol Chappell's email and an "unable to deliver response in my first 
> attempt to forward to your GTMO email.
> 
> 2.  Please confirm receipt.  
> 
> V/R,
> 
> 
> Jeff Groharing
> Major, U.S. Marine Corps
> Prosecutor
> issions

.mil

> 
> 
> 
> ________________________________
> 
> From: Groharing, Jeff, Maj, DoD OGC
>  6:21 PM

dr
> 
> 
> Sir,
> 
> 1.  The Prosecution intends to file matters in camera; ex parte under 
> R.C.M. 701(f) and M.C.R.E. 505(e).
> 
> 2.  The Prosecution motion and supporting documents contain materials 
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> classified at the SECRET//SCI level. The Prosecution will travel to 
> Guantanamo Bay on Monday, 3 December and materials will be submitted 
> to and filed under seal with the Court at an appropriate location upon

> the Prosecution's arrival at Guantanamo Bay, Cuba.
> 
> 3.  The Prosecution does not believe notice is required under M.C.R.E.
> 505(e).  In the event the military judge believes such notice is 
> required, this filing can be forwarded to the Defense notifying them 
> of the Prosecution filing.
> 
> 4.  Please confirm Colonel Brownback will be available at Guantanamo 
> Bay the week of 3 December.
> 
> 
> V/R,
> 
> Jeff Groharing
> Major, U.S. Marine Corps
>

 
 
> 
> ________________________________
>

 

 

 

 

ers US v. Khadr
> 
> 
> COL Brownback has directed that I forward the email below to counsel 
> and other interested persons.
> 
> v/r,
> 
> LTC Mike Chappell, USAR
> Senior Attorney Advisor
> Military Commissions Trial Judiciary
> Department of Defense
> 
> ________________________________
> 
> From: Pete Brownback [mailto:abnmj@cfl.rr.com]
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> Sent: Friday, November 30, 2007 17:56
> To: Chappell, Danny, LTC, DoD OGC
> Subject: MCRE 505/506 Matters
> 
> 
> LTC Chappell,
> 
>    Please forward the email below to counsel in the case of United 
> States v. Khadr.  Please distribute a copy to other interested 
> persons.
> COL Brownback
> 
> 
> 
> Counsel in the case of US v. Khadr,
> 
> 
>    1.  MCRE 505 and 506 discuss methods of handling the disclosure of 
> classified and other government information.
> 
>    2.  Both MCRE 505 and 506 discuss the availability of in camera
> proceedings.   MCRE 505 also discusses the availability of review of
> certain materials by the military judge in camera and ex parte.
> 
>    3.  The commission is not aware that either MCRE 505 or 506 
> authorize an ex parte approach to the military judge concerning 
> classified or government information.  Both MCRE 505 and 506 refer to 
> the filing of a motion by the prosecution in connection with the 
> protection of classified or government information.  While MCRE 
> 505e(3)states, in pertinent part:
> 
> 
> (3) Alternatives to discovery of classified information. The military 
> judge, upon motion of the Government, ..... The Government's motion 
> and any materials submitted in support thereof shall, upon request of 
> the Government, be considered by the military judge in camera and ex 
> parte.
> 
> it does not state that the government shall not advise the defense 
> thata 505 motion is being made.
> 
>   4.  Counsel for either side may feel free to present to opposing 
> counsel and the commission their views of the notice requirement, if 
> any, connected with MCRE 505/506 matters.  Until the commission has 
> heard the views of both sides, the commission will require the 
> government to advise the defense that a MCRE 505 motion is being made.
> 
> 
> 
> Peter E. Brownback III
> COL, JA, USA
> Military Judge
> 
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Edmonds, Matthew, SSG, DoD OGC

From: Chappell, Danny, LTC, DoD OGC
Sent: Wednesday, December 12, 2007 4:46 PM
To:  

 
 

 
 
 

 
 

 
 

 

 
Kahdr

 
COL Brownback has directed that I forward the email below to counsel and other interested 
persons.

v/r,

LTC Mike Chappell, USAR
Senior Attorney Advisor
Military Commissions Trial Judiciary
Department of Defense

-----O
 

 

LTC Chappell,

   Please forward the email below to counsel in the case of United States v. Khadr.  
Please distribute it to other interested persons.

COL Brownback

Counsel in the case of US v. Khadr,

    1.  Reference:

        a.  Email, Ms. Snyder, November 15, 2007, 10:29 AM, Subject: 
 Khadr - Trial Schedule and Dec 7 & Jan 11 Motions.
        b.  Email, MAJ Groharing, December 12, 2007 3:30 PM, Subject:  Re: 
FW: Counsel Visits With Clients on Weekends Preceeding Commission Session - US v. Khadr.
        c.  GTMO Summary of Access Procedures to Assist Commissions Counsel with Detainee 
Visitation" (SAPACCDV), undated, attached to reference 1b.

   2.  Reference 1b and reference 1c appear to answer the concerns raised by Ms. Snyder in
paragraph 2 of reference 1a.

   3.  Further, the commission is also aware that an unscheduled evening-hours visit to a 
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detainee by a counsel for another detainee was authorized with less than six hours notice 
on 5 December 2007.

   4.  The commission is also aware that procedures and good will can sometimes fail to 
get the mission accomplished.  The commission will do what is necessary to insure that 
counsel have all necessary opportunities to prepare for any session of the commission.

   5.  The defense request for a delay in the start of the session - based upon the 
matters asserted in paragraph 2 of reference 1a - is denied.

Peter E. Brownback III
COL, JA, USA
Military Judge

----- Original Message ----- 

 

 

 

 

 

 

 

 

 

Subject: Re: FW: Counsel Visits With Clients on Weekends Preceeding 
Commission Sessions - US v. Kahdr

> Sir,
>
> 1.  Paragraph (3) in Colonel Brownback's email directs trial counsel to
> determine:
>
> a.  Is there a policy which states that defense counsel may not see
> clients on weekends?
> b.  If so, who is responsible for making exceptions to the policy?
> c.  If so, does the policy apply to defense counsel whose clients are
> scheduled for commission proceedings the following week?
> d.  If so and if there is no provision for exceptions to the policy, who
> authorized the policy and to whom does the person authorizing the policy
> report?
>
> 2.  In response to the Military Judge's direction, I met with Captain
> McCarthy (USN), Staff Judge Advocate, Joint Task Force Guantanamo, U.S.
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> Naval Station, Guantanamo Bay, Cuba.    As the JTF-GTMO SJA, Captain
> McCarthy and his staff are responsible for implementing JTF-GTMO policy
> and coordinating counsel visits with detainees.  We spoke at length
> regarding this issue and Captain McCarthy provided the attached document
> titled "Summary of Access Procedures to Assist Commissions Counsel with
> Detainee Visitation" (SAPACCDV).  The SAPACCDV reflects the visitation
> policy authorized by the Commander, JTF-GTMO.
>
> 3.  Paragraph 6 of the SAPACCDV provides guidance regarding counsel
> visits to detainees.  Normal hours for visitation are 0900 to 1130 and
> 1300 to 1700, Monday through Friday; however "emergency meetings" can be
> approved for good cause.  See para 6b.  Captain McCarthy noted that
> timely requests for meetings outside of normal visitation hours have
> generally been approved when defense counsel demonstrate good cause.
>
> 4.  Captain McCarthy expressed JTF-GTMO's continued desire to accomodate
> all reasonable requests from the Defense and stated that weekend visits
> for counsel preparing for proceedings the following week would likely be
> approved if timely submitted, subject to operational limitations.
>
> 5.  The Prosecution will continue to support Defense requests to meet
> with the accused and requests the Defense notify the Prosecution
> immediately if a request has been denied.
>
> V/R,
>
> Major Groharing
>
> Chappell, Danny, LTC, DoD OGC wrote:
>
>> COL Brownback has directed that I forward the email below to counsel and
>> other interested persons.
>>
>> v/r,
>>
>> LTC Mike Chappell, USAR
>> Senior Attorney Advisor
>> Military Commissions Trial Judiciary
>> Department of Defense
>>
>> --------------------------

>> Subject: Counsel Visits With Clients on Weekends Preceeding Commission
>> Sessions
>>
>> LTC Chappell,
>>
>>    Please forward the email below to the counsel in the case of United
>> States v. Khadr.  Please distribute it to other interested persons.
>>
>> COL Brownback
>>
>>
>>
>> Counsel in the case of United States v. Khadr,
>>
>>     1.  Reference is made to Ms. Snyder's email of November 15, 2007
>> 10:29 AM, Subject:  Khadr - Trial Schedule and Dec 7 &
>> Jan 11 Motions.
>>
>>     2.  Paragraph 2 of the reference contains the statement below:
>>
>>
>> The defense requests that the 4 February (Monday) motions hearing be
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>>
>> moved to 6 February (Wednesday) to allow the defense time to meet with
>>
>> Mr. Khadr as the JTF does not allow attorneys to meet with clients on
>>
>> the weekend.
>>
>>     3.  Trial counsel will, in coordination with defense counsel, 
>> determine:
>>
>>             a.  Is there a policy which states that defense counsel may
>> not see clients on weekends?
>>             b.  If so, who is responsible for making exceptions to the
>> policy?
>>             c.  If so, does the policy apply to defense counsel whose
>> clients are scheduled for commission proceedings the following week?
>>             d.  If so and if there is no provision for exceptions to the
>> policy, who authorized the policy and to whom does the person
>> authorizing the policy report?
>>
>>     4.  The issues raised in paragraph 3 above are not limitations on
>> what the commission expects the trial counsel to determine.  Put simply,
>> the commission wants to be assured that defense counsel may see clients
>> on weekends when commission proceedings are scheduled for the clients
>> during the following week.
>>
>>     5.  The commission suggests that any such policy be discussed with
>> persons who can change the policy if there is one.
>>
>>     6.  Trial counsel will advise the commission concerning what was
>> determined NLT 1630 hours, 12 December 2007.
>>
>>
>>
>> Peter E. Brownback III
>> COL, JA, USA
>> Military Judge
>

> 
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Edmonds, Matthew, SSG, DoD OGC

From: Snyder, Rebecca, Ms, DoD OGC
Sent: Thursday, November 15, 2007 10:29 AM
To:

'  
 

 
 

 
 

DoD OGC
Subject: Khadr - Trial schedule and Dec 7 & Jan 11 Motions

Follow Up Flag: Follow up
Flag Status: Purple

LtCol Chappell,

1.  Pursuant to paragraph 1 a of Col Brownback's proposed trial schedule, the defense 
advises the commission that it intends to file fifteen "law" or dispositive motions.  We 
intend to file 7 motions on December 7 and 7 motions on January 11.  We propose that the 
15th motion be filed on 18 January.  

a.  The defense wishes to clarify whether motions relating to sentencing must be 
filed in this first round of motions.  If so, we intend to file an additional one to three
motions, which could be filed on 18 January.  This would bring the total number of motions
for the first hearing to 18 motions at the most.  

b.  The defense reserves the right to file additional "law" motions should the 
Supreme Court reverse the ruling of the Court of Appeals in Boumediene v. Bush.  

2.  Paragraph 4 of Col Brownback's email of 9 Nov 07 sent at 4:20 pm invited the parties 
to provide comments on his proposed trial schedule.  The defense requests that the 4 
February (Monday) motions hearing be moved to 6 February (Wednesday) to allow the defense 
time to meet with Mr. Khadr as the JTF does not allow attorneys to meet with clients on 
the weekend. 

V/r
Ms. Snyder
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Filings Inventory, US v Khadr, Page 1 of 17 

Filings Inventory – US v. Khadr 
    

As of 1200, 3 February 2008 
 
 

This Filings Inventory includes only those matters filed since 1 March 2007. 
 
 

Prosecution (P Designations) 
 

 
 
 

Name 

 
Motion 
Filed 

 
 

Response 

 
 

Reply 
 

Status /Disposition/Notes 
0R = First (original) filing in series 
Letter indicates filings submitted 

after initial filing in the series. 
R=Reference 

 
AE 

P 001: Motion to Reconsider (Dismissal Order)    • See Inactive Section  
P 002:  MCRE 505 Review Request    • See Inactive Section  
    •   
    •   
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Defense (D Designations) 
 

Designation 
Name 

Motion 
Filed  

 

Response 
Filed  

 

Reply 
Filed 

 

Status /Disposition/Notes 
0R = First (original) filing in series 

Letter indicates filings submitted after 
initial filing in the series. 

Ref=Reference 

AE 

D 001:  Motion to Vacate, or 
Alternately , for Continuance 

   • See Inactive Section  

D 002:  Motion for Abeyance of 
Proceedings 

   • See Inactive Section  

D 003:  Motion for Continuance 
 

   • See Inactive Section  

D 004:  Motion for Proper Status 
Determination 

   • See Inactive Section  

D 005: Motion for Continuance 
 

   • See Inactive Section  

D 006: Defense Special Request 
for Deposition of FBI Witness 

   • See Inactive Section  

D 007:  Defense Request for 
Continuance for Submission of 
All Law Motions 

   • See Inactive Section  

D 008:  Defense Motion to 
Dismiss Charge I 

7 Dec 07 14 Dec 07 19Dec 07 • Motion Filed 
• A.  Pros Response 
• B.  Def Reply 
 

 

D 009:  Defense Motion to 
Dismiss Charge II 

7 Dec 07 14 Dec 07 19 Dec 07 • Motion Filed 
• A. Pros Response 
• B.  Def Reply 
 

 

D 010:  Defense Motion to 
Dismiss Charge III 

7 Dec 07 14 Dec 07 19 Dec 07 • Motion Filed 
• A. Prose Response 
• B.  Def Reply 
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Designation 
Name 

Motion 
Filed  

 

Response 
Filed  

 

Reply 
Filed 

 

Status /Disposition/Notes 
0R = First (original) filing in series 

Letter indicates filings submitted after 
initial filing in the series. 

Ref=Reference 

AE 

D 011:  Defense Motion to 
Dismiss Charge IV 

7 Dec 07 14 Dec 07 4 Jan 07 • Motion Filed 
• A. Prosecution Response 
• B.  Defense email dtd 18 Dec 07 
requesting additional time to reply 
• C.  MJ email dtd 19 Dec 08 granting 
Resp delay until 4 Jan 08 
• D.  Pros email dtd 19 Dec 08 objecting 
to delay 
• E.  Defense Reply 
 
 

 

D 012:  Defense Motion to 
Dismiss Charge V 

7 Dec 07 14 Dec 07 4 Jan 07 • Motion Filed 
• A. Prosecution Response 
• B.  Defense email dtd 18 Dec 07 
requesting additional time to reply 
• C.  MJ email dtd 19 Dec 08 granting 
Resp delay until 4 Jan 08 
• D.  Pros email dtd 19 Dec 08 objecting 
to delay 
• E.  Defense Reply 
 

 

D 013:  Defense Motion to 
Dismiss for Lack of Jurisdiction 
(Bill of Attainder) 

7 Dec 07 14 Dec 07 4 Jan 07 • Motion Filed 
• A. Prosecution Response 
• B.  Defense email dtd 18 Dec 07 
requesting additional time to reply 
• C.  MJ email dtd 19 Dec 08 granting 
Resp delay until 4 Jan 08 
• D.  Pros email dtd 19 Dec 08 objecting 
to delay 

E.  Defense Reply 
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Designation 
Name 

Motion 
Filed  

 

Response 
Filed  

 

Reply 
Filed 

 

Status /Disposition/Notes 
0R = First (original) filing in series 

Letter indicates filings submitted after 
initial filing in the series. 

Ref=Reference 

AE 

D 014:  Defense Motion to 
Dismiss Charges for Lack of 
Jurisdiction (Equal Protection) 

11 Jan 08 18 Jan 08 24 Jan 08 
 

• Motion Filed 
• A. Prosecution Response 
• B.  Defense Reply 

 

D 015:  Defense Motion to 
Preclude Further Ex Parte 
Proceedings Under Color of 
MCRE 505(e)(3) 

11 Jan 08 18 Jan 08 24 Jan 08 • Motion Filed 
• A. Prosecution Response 
• B.  Defense Reply 
 

 

D 016:  Defense Motion to 
Dismiss Spec 2 of Chg IV on 
grounds of Multiplicity & UMC 

11 Jan 08 18 Jan 08 N/A • Motion Filed 
• A. Prosecution Response 
• B.  Email dtd 24 Jan 08, LCDR Kuebler 
stating no reply will be filed 

 

D 017:  Motion for Appropriate 
Relief (Bill of Particulars) 
 
 

11 Jan 08 18 Jan 08 N/A • Motion Filed 
• A. Prosecution Response 
• B.  Email dtd 24 Jan 08, LCDR Kuebler 
stating no reply will be filed 

 

D 018:  Motion to Strike 
Terrorism in Chg III 
 
 

11 Jan 08 22 Jan 08 28 Jan 08 • Motion Filed 
• A.  Prosecution Response, 1636 hrs,  
 18 Jan 08 
• B.  Prosecution request to withdraw 
response, 2018 hrs, 18 Jan 08 
• C.  Original Response vacated by MJ, 
2115 hrs, 18 Jan 08 
• D.  Prosecution Response, dtd 22 Jan 08 
• E.  Defense email dtd 25 Jan 08 
requesting additional 24 hours to reply 
due to redaction issue 
• F.  MJ email dtd 25 Jan 08 granting 
delay to reply NLT 1630 hours, 28 Jan 08 
• G.  Defense reply 
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Designation 
Name 

Motion 
Filed  

 

Response 
Filed  

 

Reply 
Filed 

 

Status /Disposition/Notes 
0R = First (original) filing in series 

Letter indicates filings submitted after 
initial filing in the series. 

Ref=Reference 

AE 

D 019:  Motion to Strike Surplus 
Language (Charge III) 
 
 

11 Jan 08 18 Jan 08 N/A • Motion Filed 
• A. Prosecution Response 
• B.  Email dtd 24 Jan 08, LCDR Kuebler 
stating no reply will be filed 

 

 

D 020:  Special Request for 
Relief from Terms of Protective 
Order No. 001 

16 Jan 08 23 Jan 08 27 Jan 08 • Motion Filed 
• A.  Prosecution Response 
• B.  Defense Reply 

 

D 021:  Defense Motion to 
Dismiss for Lack of Jurisdiction 
(Common Article 3) 

17 Jan 08 24 Jan 08 29 Jan 08 • Motion Filed 
• A.  Prosecution Response 
• B.  Defense Reply 

 

D 022:  Defense Motion to 
Dismiss Charges for Lack of 
Jurisdiction (Child Soldier) 

18 Jan 08 25 Jan 08 31 Jan 08 • Motion Filed 
• A.  Amicus Brief dtd 18 Jan 08 filed 
with Clerk of Court on behalf of Sen 
Robert Badinter ISO Motion to Dismiss 
• B.   Amicus Brief dtd 18 Jan 08 filed 
with Clerk of Court on behalf of 
Canadian parliamentarians and law 
professors 
• C.  Amicus Brief dtd 18 Jan 08 filed by 
Clerk of Court on behalf of Juvenile Law 
Center ISO Motion to Dismiss 
• D.  Prosecution Response 

 

D 023:  Defense Motion for 
Appropriate Relief (Strike 
Murder from Chg III) 

18 Jan 08 25 Jan 08 N/A • Motion Filed 
• A.  Prosecution Response 
• B.  Email dtd 3 Feb 08, LCDR Kuebler 
stating no reply will be filed 
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MJ Designations 
 
 

 
Designation 

Name 
(MJ) 

Status /Disposition/Notes 
0R = First (original) filing in series 

Letter indicates filings submitted after  
initial filing in the series. 

Ref=Reference 

 
AE 

MJ 001: Detail of Military Judge, and Scheduling of First Session • See Inactive Section  
MJ 002: Voir Dire • See Inactive Section  
MJ 003: Rules of Court   • See Inactive Section  
MJ 004: Initial Notice of  Trial Proceedings following CMCR 
Ruling  

• See Inactive Section  

MJ 005: Special Instructions to Parties re 8 Nov 07 Hearing to 
determine Initial Threshold Status 

• See Inactive Section  

MJ 006:  Motion by Press Petitioners for Public Access to 
Proceedings and Records 

• See Inactive Section  

MJ 007:  Special Instructions to Parties re Submitting Documents 
Requiring Redaction 

• See Inactive Section  

MJ 008:  Emergency Weekend GTMO Visitation  • See Inactive Section  

MJ 009:  Trial Schedule • Sent to all parties 28 Nov 07 
• A.  Defense email dtd 18 Jan 08 reserving right to file 
additional law motions 
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PROTECTIVE ORDERS 
 

Pro Ord 
# 

Designation 
when signed 

# of Pages 
in Order 

Date 
Signed 

Status /Disposition/Notes 
0R = First (original) filing in series 

Letter indicates filings submitted after initial filing in the series. 
R=Reference 

AE 

 
1 Protective 

Order # 1 
3  9 Oct 07 • Prosecution Motion to Request Issuance of Protective Order for 

Classified, FOUO or LES, and other markings 
• A.  Prosecution email on 28 Sep 07 requesting Issuance of 29 May 07 
Proposed Protective Orders 
• B.  MJ email on 28 Sep 07 urging parties to confer and re-submit 
Requests for Protective Orders 
• C.  Prosecution email 9 Oct 07 confirming agreement on FOUO and 
Classified Information Protective Order 
• D.  MJ email containing FOUO and Classified Information Protective 
Order dtd 9 Oct 07 
 

OR - 035 
 

A – 031 
 

B – 031 
 

C – 031 
 

D - 031 

2 
 

Protective 
Order # 2 

2 
 

12 Oct 07 
 

• Prosecution Motion to Request Issuance of Protective Order for ID of 
Intelligence Personnel 
• A.  Prosecution email on 28 Sep 07 requesting Issuance of 29 May 07 
Proposed Protective Orders 
• B.  MJ email on 28 Sep 07 urging parties to confer and re-submit 
Requests for Protective Orders 
• C.  Prosecution email 9 Oct 07 confirming agreement on FOUO and 
Classified Information Protective Order 
• D.  MJ Email 9 Oct 07 requesting Defense objections to Witness and 
Intelligence Personnel Proposed Protective Orders 
• E.  Defense email response 9 Oct 07 outlining objections to Witness and 
Intelligence Personnel Proposed Protective Orders 
• F.  MJ email 9 Oct 07 directing Prosecution to summarize necessity of 
proposed Witness and Intelligence Personnel Protective Orders 
• G.   Prosecution email 9 Oct 07 summary of necessity of Witness and 
Intelligence Personnel Protective Orders 
•  

OR – 035 
 

A – 032 
 

B - 032 
 

C – 032 
 

D – 032 
 

E – 032 
 

F – 032 
 

G - 032 
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Pro Ord 
# 

Designation 
when signed 

# of Pages 
in Order 

Date 
Signed 

• Status /Disposition/Notes 
• 0R = First (original) filing in series 

• Letter indicates filings submitted after initial filing in the series. 
• R=Reference 

AE 

2 (Cont) Protective 
Order # 2 

2 
 

12 Oct 07 
 

• H.  Defense objections to Prosecution’s arguments of necessity for 
Witness and Intelligence Personnel Protective Orders 
• I.  MJ email 12 Oct 07 containing Protective Order # 2 Intelligence 
Personnel 
 

H – 032 
 

I - 032 

3 Protective 
Order # 3 

2 15 Oct 07 
 

 

• Prosecution Motion to Request Issuance of Protective Order for ID of 
Witnesses 
• A.  Prosecution email on 28 Sep 07 requesting Issuance of 29 May 07 
Proposed Protective Orders 
• B.  MJ email on 28 Sep 07 urging parties to confer and re-submit 
Requests for Protective Orders 
• C.  Prosecution email 9 Oct 07 confirming agreement on FOUO and 
Classified Information Protective Order 
• D.  MJ Email 9 Oct 07 requesting Defense objections to Witness and 
Intelligence Personnel Proposed Protective Orders 
• E.  Defense email response 9 Oct 07 outlining objections to Witness and 
Intelligence Personnel Proposed Protective Orders 
• F.  MJ email 9 Oct 07 directing Prosecution to summarize necessity of 
proposed Witness and Intelligence Personnel Protective Orders 
• G.  Prosecution email 9 Oct 07 summary of necessity of Witness and 
Intelligence Personnel Protective Orders 
• H.  Defense objections to Prosecution’s arguments of necessity for 
Witness and Intelligence Personnel Protective Orders 
• I.  MJ email 12 Oct 07 with Proposed Protective Order # 3 Witnesses 
directing parties to comment by 1600 12 Oct 07 
• J.  Defense email 1421 12 Oct 07 commenting on Proposed Protective 
Order # 3 Witnesses 
• K.  Prosecution email 1426 12 Oct 07 commenting on Proposed 
Protective Order # 3 Witnesses 

 
 

OR – 035 
 

A – 033 
 

B – 033 
 

C – 033 
 

D – 033 
 

E – 033 
 

F - 033 
 

G - 033 
 

H - 033 
 
 

I - 033 
 

J – 033 
 

K - 033 
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Pro Ord 
# 

Designation 
when signed 

# of Pages 
in Order 

Date 
Signed 

• Status /Disposition/Notes 
• 0R = First (original) filing in series 

• Letter indicates filings submitted after initial filing in the series. 
• R=Reference 

AE 

3 (Cont) Protective 
Order # 3 

2 15 Oct 07 
 

 

• L.  Defense email 1457 12 Oct 07 reply to Prosecution comments on 
Proposed Protective Order # 3 Witnesses 
• M.  MJ email containing Protective Order # 3 Witnesses 
 

L – 033 
 

M - 033 

    •   
    •   
    •   
    •   
    •   
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Inactive Section 
 

 
 

Prosecution (P Designations) 
 

 
 

Name Motion 
Filed 

Response 
Filed 

Reply 
Filed 

Status /Disposition/Notes 
0R = First (original) filing in series 

Letter indicates filings submitted after  
initial filing in the series. 

Ref=Reference 

AE 

P 001: Motion to 
Reconsider (Dismissal 
Order) 
 
 
 

1700hr   08 
June 07 

  20 June 07  • Prosecution Motion to Reconsider (Dismissal Order) 
• A.  MJ email on 08 June 07 denying prosecution requested 
relief (to extend appeal deadline) 
• B.  Defense email declining to respond to Motion to 
Reconsider 
• C.  MJ ruling on 29 June 07 denying Motion to Reconsider 

OR - 017 
A - 018 

 
B - 022 

 
C – 023 

P 002:  MCRE 505 Review 
Request  
 
 

    MJ email dtd 30 Nov 07 concerning methods of handling 
the disclosure of classified and other government 
information – in response to Prosecution ex parte request 
• A.  Pros email dtd 1 Dec 07 notifying MJ of intent to file 
matters in camera and ex parte under R.M.C. 505e 
• B.  MJ email dtd 2 Dec 07 confirming receipt of pros 
notification 
• C.  Def email dtd 3 Dec 07 objecting to ex parte 
communications 
• D.  MJ email dtd 3 Dec 07 offering R.M.C. 802 or delay on 
ruling until pros reply 
• E.  Pros email dtd 4 Dec 07 replying to Def objections 
• F.  Def email dtd 4 Dec 07 reaffirming objections to ex 
parte communication on R.M.C. 505e matter 

 

OR -054 
 
 

A – 054 
 

B – 054 
 

C – 054 
 

D – 054 
 

E – 054 
F – 054 
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Name Motion 
Filed 

Response 
Filed 

Reply 
Filed 

Status /Disposition/Notes 
0R = First (original) filing in series 

Letter indicates filings submitted after  
initial filing in the series. 

Ref=Reference 

AE 

P 002:  MCRE 505 Review 
Request  

(Continued) 
 
 

   • G.  Def email dtd 4 Dec 07, 8:00 pm, requesting oral 
argument 
• H.  MJ ruling dtd 5 Dec on procedures for R.M.C. 505/506 
matters 
• I.  MJ email and ruling dtd 7 Dec 07 on Pros R.M.C. 505e 
en camera and ex parte matter raised 1 Dec 07 

G – 054 
 

H – 054 
 

I - 054 

    •   
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Inactive Section 
 

Defense (D Designations) 
 
 

Designation 
Name 

Motion 
Filed 

Response 
Filed 

 

Reply 
Filed 

 

Status /Disposition/Notes 
0R = First (original) filing in series 

Letter indicates filings submitted after initial 
filing in the series. 

Ref=Reference 

AE 

D 001:  Motion to Vacate, or 
Alternately , for Continuance 
 
 

25 Sep 07  
 

27 Sep 07  
 

 •  Defense Motion to Vacate, or Alternately, for 
a Continuance 
• A.  Prosecution email 26 Sep 07 (opposing 
motion to vacate or continue) requesting 
deadline of COB 27 Sep 07 to file response 
• B.  MJ email 26 Sep 07 directing Prosecution 
to file response by 1612 27 Sep 07  
• C.  Defense email 27 Sep 07 containing 
additional matters to consider re:  Motion to 
Vacate, or Alternately, for a Continuance 
• D.  MJ email 26 Sep 07 indicating MJ will 
consider Defense additional matters 
• E.  Prosecution official response to Motion to 
Vacate, or Alternately, for Continuance 27 Sep 
07 
• F.  MJ ruling on 27 Sep 07 granting a 
continuance to week of 5 Nov 07. 

OR – 030 
 

A – 030 
 
 

B – 030 
 
 

C – 030 
 
 

D – 030 
 

E – 030 
 

F - 030 
 

D 002: Motion for Abeyance of 
Proceedings 
 
 
 
 
 

10 Oct 07 
 
 
 
 
 
 

12 Oct 07 
 
 
 
 
 
 

12 Oct 07 
 
 
 
 
 
 

• Defense Motion to Abate 10 Oct 07 
• A.  MJ email 10 Oct 07 to Prosecution to 
advise commission on the government’s 
position re Motion to Abate NLT 100 12 Oct 
07 
• B.  Defense email 10 Oct 07containing 
additional matters re Motion to Abate                

OR – 034 
A - 034 

 
 
 

B – 034 
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Designation 
Name 

Motion 
Filed 

Response 
Filed 

 

Reply 
Filed 

 

Status /Disposition/Notes 
0R = First (original) filing in series 

Letter indicates filings submitted after initial 
filing in the series. 

Ref=Reference 

AE 

D 002: Motion for Abeyance of 
Proceedings 
 

(Continued) 

10 Oct 07 12 Oct 07 12 Oct 07 
 
 

• C.  MJ email 10 Oct 07 instructing 
prosecution to consider additional matters 
• D.  Government Response to Defense Motion 
to Abate 12 Oct 07 
• E  Defense reply to Government Response 12 
Oct 07 
• F.  MJ ruling on 15 Oct 07 denying abeyance 

C – 034 
 

D – 034 
 

E – 034 
 

F - 034 
D 003:  Motion for Continuance    • Defense Motion for Continuance until on or 

about 6 Dec 07 
• A.  Summary of 24 Oct 07 R.M.C. 802 
Hearing 
• B.  Prosecution email dtd 25 Oct 07 requesting 
extension to 1600 hrs 25 Oct 07 to file 
response 
• C.  MJ email 25 Oct 07 granting extension of 
Prosecution deadline for response until 1630 
hrs 25 Oct 07  
• D.  MJ email 25 Oct 07 denying Motion for 
Continuance 

OR - 041 
 

A - 041 
 

B - 041 
 
 

C - 041 
 
 

D - 041 

D 004:  Motion for Proper Status 
Determination 

1 Nov 07 7 Nov 07  • Defense Motion for Proper Status 
Determination  
• A.  Government Response to Defense Motion 
for Proper Status Determination, 7 Nov 07 
• B.  Government Email addressing Unresolved 
Issue 7 Nov 07 
• C.  MJ Ruling on Defense Motion for Proper 
Status Determination Hearing 7 Nov 07 

OR – 042 
 

A – 042 
 
 

B – 042 
 

C - 042 
D 005: Motion for Continuance 
 
 
 

2 Nov 07, 1111 
hrs 
 
 

2 Nov 07, 
1701 hrs 
 
 

2 Nov 07, 
1854 hrs 
 
 

• Defense Motion for Continuance 
• A.  MJ Email directing government to respond 
NLT 1700 hrs 2 Nov 07 

OR – 045 
A – 045 
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Designation 
Name 

Motion 
Filed 

Response 
Filed 

 

Reply 
Filed 

 

Status /Disposition/Notes 
0R = First (original) filing in series 

Letter indicates filings submitted after initial 
filing in the series. 

Ref=Reference 

AE 

D 005: Motion for Continuance 
 

(Continued) 

2 Nov 07, 1111 
hrs 
 

2 Nov 07, 
1701 hrs 
 

2 Nov 07, 
1854 hrs 
 

• B.  Government email response to Defense 
Motion to Continue 2 Nov 07, 1701 hrs 
• C.  MJ Email 2 Nov 07, 1855 hrs  denying 
Motion for Continuance 
• D.  Defense email reply to Government 
response 2 Nov 07, 1854 hrs 
• E.  MJ Email Affirming Denial of Motion to 
Continue 2 Nov 07, 2023 hrs 

B – 045 
 

C – 045 
 

D – 045 
 

E - 045 

D 006: Defense Special Request 
for Deposition of FBI Witness 

6 Nov 07 9 Nov 07 10 Nov 07 • Defense Special Request for Deposition of 
FBI Witness 
• A.  MJ email dtd 6 Nov 07 urging 
Government Response to Defense Special 
Request for Deposition of FBI Witness 
• B.  Government email response to Defense 
Special Request for Deposition of FBI 
Witness 
• C.  MJ email dtd 10 Nov 07 asking if Defense 
Intended to Reply to Government Response to 
Defense Special Request for Deposition of 
FBI Witness 
• D.  Defense email reply requesting leave to 
withdraw Special Request for Deposition of 
FBI Witness 
• E.  NJ email dtd 10 Nov 07 granting 
withdrawal of Request for Deposition of FBI 
Witness 

OR – 051 
 

A - 051 
 
 

B – 051 
 
 

C – 051 
 
 
 

D – 051 
 
 

E - 051 
 

D 007:  Defense Request for 
Continuance for Submission of 
All Law Motions 
 
 

   • Defense Request for Continuance for 
Submission of All Law Motions  
• A. Defense proposed trial schedule dtd 29 
Oct 07 

 

OR – 052 
 

A – 052 
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Designation 
Name 

Motion 
Filed 

Response 
Filed 

 

Reply 
Filed 

 

Status /Disposition/Notes 
0R = First (original) filing in series 

Letter indicates filings submitted after initial 
filing in the series. 

Ref=Reference 

AE 

D 007:  Defense Request for 
Continuance for Submission of 
All Law Motions  
 

(Continued) 

• B.  Government proposed trial schedule dtd 
30 Oct 07 
• C.  R.M.C. 802 Hearing dtd 7 Nov 07 
• D.  MJ email dtd 9 Nov 07 granting 
Continuance for Submission of All Law 
Motions   
• E.  MJ email dtd 11 Jan 08 clarifying Trial 
Clock and charging the Def with delay 

B – 052 
 

C – 049 
D – 052 

 
 

E - 052 
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Inactive Section 
 
 

MJ Designations 
 

 
Designation 

Name 
(MJ) 

Status /Disposition/Notes 
0R = First (original) filing in series 

Letter indicates filings submitted after  
initial filing in the series. 

Ref=Reference 

 
AE 

MJ 001: Detail of Military Judge, and Scheduling of First 
Session 

• Sent to all parties 25 Apr 07 w/arraignment date of 7 May 
• A. DC request continuance on 26 Apr to 6 Jun 
• B. TC opposition on 27 Apr 
• C.  MJ ruling on 27 Apr - arraignment on 4 Jun 
•  Email instructions to parties setting 802 session for 3 Jun 
07 and arraignment for 0900, 4 Jun 07 

OR - 005 
A - 006 
B - 006 
C – 006 
(none) 

MJ 002: Voir Dire 
 
 
 

• MJ sent  bio and Matters re Voir Dire 25 Apr 07 directing 
questions be submitted 4 May 07 
• A.  MJ sent addendum to Voir Dire 15 Oct 07 addressing   
appointment of new Chief Prosecutor 
• B.  Defense Email 1 Nov 07 with written voir dire questions   
• C.  MJ Email 2 Nov 07 with responses to written voir dire 

OR -005 
 

A – 036 
 

B – 036 
C - 036 

MJ 003: Rules of Court   
 

•  Sent to all parties 25 Apr 07 
• A.  Rules of Court (Change 1) sent to all parties 11 Oct 07 
• B.  Rules of Court (Change 2) sent to all parties 2 Nov 07 

005 
A – 037 
B - 043 

MJ 004: Initial Notice of  Trial Proceedings following CMCR 
Ruling  
 
 
 

• Sent to all Parties 25 Sep 07 
• A. Defense Motion to Vacate, or Alternately, for 
Continuance                 (SEE D 001) 
• B.  MJ ruling on 27 Sep 07 granting a continuance to week of 
5 Nov 07.                     (SEE D 001) 
• C.  Defense email 28 Sep 07 requesting relief for deadlines 
on submissions for 8 Nov 07 hearing 
• D.  MJ email adjusting deadlines for submissions to reflect 8 
Nov 07 hearing date 

OR - 030 
A - 030 

 
B - 030 

 
C - 030 

 
D - 030 
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Designation 

Name 
(MJ) 

Status /Disposition/Notes 
0R = First (original) filing in series 

Letter indicates filings submitted after 
initial filing in the series. 

Ref=Reference 

 
AE 

MJ 005: Special Instructions to Parties re 8 Nov 07 Hearing to 
determine Initial Threshold Status 
 
 

• Sent to all parties 10 Oct 07 
A.  Prosecution email concerning discovery releases to 
Defense 
B.  Prosecution Email 2 Nov 07 suggesting procedural and 
evidentiary guidelines for 8 Nov 07 Hearing 

OR 036 
A – 036 

 
None 

MJ 006:  Motion by Press Petitioners for Public Access to 
Proceedings and Records 

• Motion by Press Petitioners for Public Access to Proceedings 
and Records dtd 21 Nov 07 
• A.  MJ email dtd 21 Jun 07 directing parties to provide their 
positions on how the Commission should treat and respond to 
the Motion  by Press Petitioners 
• B.  Government Response to Motion by Press Petitioners for 
Public Access to Proceedings and Records dtd 28 Nov 07 
• C.  Defense Response to Motion by Press Petitioners for 
Public Access to Proceedings and Records dtd 28 Nov 07 
• D.  MJ Ruling on Motion by Press Petitioners for Public 
Access to Proceedings and Records dtd 28 Nov 07 

OR – 053 
 

A –  053 
 
 

B –  053 
 

C –  053 
 

D - 053 

MJ 007:  Special Instructions to Parties re Submitting 
Documents Requiring Redaction 

• MJ email dtd 30 Nov 07 instructing parties to ensure proper 
redaction takes place before submission of documents 

(None) 

MJ 008:  Emergency Weekend GTMO Visitation  • MJ email dtd 28 Nov 07 instructing Trial Counsel to provide 
information on the weekend visitation policy at the GTMO 
detention facility 
• A.  Pros email dtd 12 Dec 07 providing MJ information 
requested 
• B.  MJ email dtd 12 Dec 07 denying Def request to delay 
start of 4 Feb 08 motions hearing to 6 Feb 07  

(See MJ 009 – Trial Schedule) 

OR – 055 
 
 

A – 055 
 

B - 055 
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Edmonds, Matthew SSG USSOUTHCOM JTFGTMO

From: Jeff Groharing [jeffredg@ptf.gov]
Sent: Friday, February 01, 2008 6:20 PM
To: Chappell, Danny, LTC, DoD OGC
Cc:  

 
 

 
 

 
 

 
 

 
 
 

 
 

Subject: Re: US v. Khadr - Start time for 4 February 2008 hearing - 0900 hours

Attachments: U.S. v. Khadr - Detailing memo - 1 February.pdf

U.S. v. Khadr - 
Detailing memo...

Sir,

1.  Pursuant to RC 4.3b, I hereby waive Mr. Trivett's presence for next week's session.

2.  Additionally, please find the attached memo detailing counsel in U.S. v. Khadr.

V/R,

Major Groharing

Chappell, Danny, LTC, DoD OGC wrote:

> Per COL Brownback, the 4 February 2008 hearing in US v Khadr will 
> start at 0900 hours in the GTMO Courtroom.
> 
> v/r,
> 
> LTC Mike Chappell, USAR
> Senior Attorney Advisor
> Military Commissions Trial Judiciary
> Department of Defense
> 
> 

--
Jeff Groharing
Major, U.S. Marine Corps

ce of Military Commissions

AE 57 (Khadr)
Page 1 of 2



AE 57 (Khadr)
Page 2 of 2



1

Edmonds, Matthew SSG USSOUTHCOM JTFGTMO

From: Chappell, Danny M LTC USSOUTHCOM JTFGTMO
Sent: Tuesday, February 05, 2008 10:24 AM
To:  

 
 

 

 
 

 
 

 
 

 
 
 

Subject: Summary - RMC 802 Conference - 1500 hours, 4 February 2008 - United States v. Khadr

COL Brownback has directed that I send the email below to counsel and other interested 
persons.

v/r,
 
LTC Mike Chappell, USAR, JA
Senior Attorney Advisor
Military Commissions Trial Judiciary

 
 
 

-----Original Message-----
From: Brownback, Peter E. COL USSOUTHCOM JTFGTMO

 hours, 4 February 2008 - United States v. 
Khadr

LTC Chappell,

 

   Please forward the email below to counsel in the case of United States v. Khadr.  
Please distribute it to other interested persons.

 

COL Brownback

 

 

Counsel in the Case of United States v. Khadr,

 

The following is a summary of the RMC 802 conference held at 1500 hours, 4 February 2008, 
at Guantanamo Bay, Cuba.
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 1.   The following were present:

 

      a.    COL Brownback

      b.    Government Counsel, MAJ Groharing, CPT Petty, Mr. John Murphy, SSG Ona

      c.    Defense Counsel, LCDR Kuebler, Ms. Rebecca Snyder, SSG Stuyvesant

 

2.    An issue had arisen concerning the release by PAO of an FOUO/LES document.  Counsel 
for both sides researched the release and determined that the release was inadvertent.  
The military judge stated that any further actions were not within his province.

 

3.    Evidentiary motions are due under the trial schedule by 28 February 2008.  The time 
set to request an extension or continuance of that date is 8 February 2008.  LCDR Kuebler 
requested an extension of the 8 February date to 15 February.  MAJ Groharing did not 
object to the extension until 15 February, but he did object to any continuance in the 
provision of the evidentiary motions.  The military judge will issue a decision 
separately.

 

4.  The parties discussed among themselves and with the military judge some issues 
concerning discovery.  One of them involves a counsel TDY OCONUS.  The parties agreed to 
continue discussing discovery issues and will present the military judge any issues which 
they can not resolve.  No decisions made.

 

5.  The parties are continuing to work on a resolution to D-020.  They will advise the 
military judge when and if a resolution is reached.  No decision made.

 

6.  MAJ Groharing is uncertain whether Mr. Goldstein or Mr. Oldham will be making another 
appearance before the Commission in this case.

 

7.  Neither party had anything further.

 

8.  This summary was agreed to by defense counsel and government counsel before it was 
approved by the military judge.

 

 

 

Peter E. Brownback III

COL, JA, USA

Military Judge
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Edmonds, Matthew SSG USSOUTHCOM JTFGTMO

From: Chappell, Danny, LTC, DoD OGC
Sent: Friday, November 30, 2007 3:10 PM
To:  

 
 

 
 

 
 

 
 
 

Subject: FW: Modification of the Application of RC 2.2 and 3.9 for the Case of United States v. Khadr

COL Brownback has directed that I forward the email below to counsel and other interested 
persons.
 

v/r, 

LTC Mike Chappell, USAR
Senior Attorney Advisor
Military Commissions Trial Judiciary
Department of Defense 

________________________________

From: 
Sent: 
To: Chappell, Danny, LTC, DoD OGC
Subject: Modification of the Application of RC 2.2 and 3.9 for the Case of United States 
v. Khadr

LTC Chappell,

 

    Please forward the email below to the counsel in the case of United States v. Khadr.  
Please provide a copy to other interested persons.

 

COL Brownback

 

 

 

Counsel in the case of US v. Khadr,

 

1.  References:
AE 59 (Khadr)
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            a.  Military Commissions Rules of Court, Change 2, 2 November 2007.

            b.  Memorandum, Convening Authority, Office of Military Commissions, Subject: 
Preparation of Trial Documents and Pleadings for Public Release, 28 November 2007.

 

2.  RC 3.9 establishes the Trial Judiciary's policy and procedure for release of 
commission materials to the Office of Military Commission for public release.  RC 2.2.c 
provides general guidance for preparation of materials for filing and transmission.

 

3.  The following procedures will be used in the case of United States v. Khadr to insure 
that redacted copies of possible protected and classified material are provided by counsel
to OMC for release to the general public, in addition to the original Appellate Exhibits 
and other material.

 

            a.  If a filing or attachment contains any information that could be 
considered classified information or protected information, then a redacted version, 
suitable for disclosure to the public, shall be prepared by the party creating the filing 
or attachment, provided to opposing counsel, and retained by the preparing party. 

 

            b.  When the military judge determines that an Appellate Exhibit or other 
matter may be forwarded to OMC for public release, MCTJ Staff will forward the Appellate 
Exhibit to the Clerk of Court and copy counsel on the forwarding email.  Counsel will 
review each Appellate Exhibit forwarded. 

 

                        1.   If the Appellate Exhibit contains a filing described in 
paragraph 3a above, the preparing party will provide the Clerk of Court the redacted 
version for use in release to the public.

 

                        2.  If the Appellate Exhibit does not contain a filing described 
in paragraph 3a above, counsel will so advise the Clerk of Court by email.

 

4.  MCTJ will not accept or retain redacted filings in the case of US v. Khadr.  Counsel 
have the responsibility to insure that any Appellate Exhibit released to OMC for general 
release is immediately reviewed and proper notification made to the Clerk of Court.

 

 

 

Peter E. Brownback III

COL, JA, USA

Military Judge
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UNITED STATES  

OF 
AMERICA 

 

} 
} 
} 
} 

 
D-013 

Ruling on  Defense Motion to Dismiss for Lack of 
Jurisdiction (Bill of Attainder) 

 
20 February 2008 

 
v }  
 

OMAR AHMED KHADR 
a/k/a “Akhbar Farhad” 
a/k/a “Akhbar Farnad” 

a/k/a “Ahmed Muhammed Khahi”  

} 
} 
} 
} 
} 
 
 

 

 
 
1.  The commission has considered the defense motion, the government response, and the 
defense reply. 
 
2.  The defense requests dismissal of all charges and specifications due to lack of 
jurisdiction because the Military Commissions Act of 2006 (MCA) is a Bill of Attainder. 
 
3.  In United States v. Lovett, 328 U.S. 303 (1946) the Supreme Court wrote: "In 
Cummings v. State of Missouri, 4 Wall. 277, 323, this Court said, 'A bill of attainder is a 
legislative act which inflicts punishment without a judicial trial.'"   Such bills and acts are 
prohibited by the Bill of Attainder Clause. 
 
4.  For purposes of this ruling on this motion, the commission shall not and does not 
address the issue of whether or not Mr. Khadr may avail himself of the protections of the 
United States Constitution.   
 
5.  The defense characterization of the effect of the MCA on Mr. Khadr as "legislative 
punishment" is not supported by case law; nor by any logical interpretation of the 
historical reasons for the Bill of Attainder Clause.   
 
 a. The cases cited by the defense for the propositions which it asserts do not 
support characterization of a trial by military commission as punishment.   
 
 b. Insofar as the defense claims are based upon those portions of the MCA which 
regulate the access to civilian courts for purposes of habeas corpus, those portions are 
independent of those sections establishing the jurisdiction of and procedures for military 
commissions.   
 
 c. Insofar as the defense claims are based on procedures established by the MCA 
which differ from procedures in federal courts and military courts-martial, such variations 
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are not grounds for determining that punishment has been legislated before a trial.  The 
commission notes that the Uniform Code of Military Justice has not been held to be a Bill 
of Attainder, even though certain provisions of military practice appear to be at variance 
with Constitutional requirements - compare place of trial under the Uniform Code with 
the 6th Amendment's venue rule and Clause 2 of Section III.   
 
6.  Nothing in the MCA directs that any person or any subset of persons be punished 
without a trial.  Nothing in the trial procedures established by the MCA can be properly 
viewed as "punishment," as that term is used in the cases cited by the defense. 
 
7.  The defense motion to dismiss for lack of jurisdiction because the MCA is a Bill of 
Attainder is DENIED. 
 
 
 
Peter E. Brownback III 
COL, JA, USA 
Military Judge 
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UNITED STATES OF AMERICA 

 
v. 
 

OMAR AHMED KHADR 
 

 
 

D-013 
 

Defense Reply to Government Response to 
Defense Motion  

to Dismiss 
for Lack of Subject Matter Jurisdiction 

(Bill of Attainder) 
 

4 January 2007 
 

 

1.  Timeliness:  This reply is filed within the timeframe established by Rule for Military 
Commission (R.M.C.) 905 and the military judge’s 19 December e-mail order. 
 
2.  Overview: 
 

a.  The government seeks to avoid the conclusion that the Military Commissions Act 
of 2006 (MCA) as applied to Mr. Khadr is an unconstitutional bill of attainder by arguing (1) that 
he may not invoke the “protection” of the Bill of Attainder Clause; and (2) that if he can, the 
MCA does not constitute legislative punishment in violation of the Clause.  Both contentions are 
without merit. 
 

b. The U.S. Constitution’s prohibition against bills of attainder is a structural 
limitation on the power of Congress.  Its application is not a function of the place where Mr. 
Khadr is detained and the government’s reliance on Boumediene v. Bush, 476 F.3d 981 (D.C. 
Cir.), cert. granted, 127 S.Ct. 3078 (2007), to claim otherwise is sorely misplaced. 
 

c. Moreover, nothing in the government’s response alters the inescapable fact that 
the MCA constitutes legislative punishment by depriving Mr. Khadr of the right to a fair and 
regular trial, as well as other important civil and political rights.  Significantly, the government 
does not contend that the MCA is intended to facilitate the “trial” of anyone other than detainees 
at Guantanamo Bay based on their irreversible past conduct.  Thus, the only remaining issue is 
whether Congress’ creation of a trial system, long after Mr. Khadr’s alleged conduct, employing 
specially-tailored rules of evidence and procedure designed to ensure his conviction is 
“punishment.”  It most certainly is. 
 
3.  Reply: This Military Commission is Without Jurisdiction to Proceed Because the Sole 

Basis for its Authority, the MCA, is an Unconstitutional Bill of Attainder 
 

a. The Bill of Attainder Clause is a Structural Limitation on the Power of      
Congress Which Applies Regardless of Where Mr. Khadr is Detained 

 
(1)         The government seeks to avoid the obvious conclusion that the MCA is 

an unconstitutional bill of attainder by arguing that the “protection” of the Bill of Attainder 
Clause (as well as “structural or other protections of the Constitution”) does not apply to Mr. 
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Khadr.  (Govt. Resp. at 4.)  For this outlandish proposition, the government relies principally on 
the decision of the D.C. Circuit Court of Appeals in Boumediene.  This reliance is sorely 
misplaced.  The Bill of Attainder Clause is a structural limitation on congressional power.  It 
governs Congress’s conduct regardless of whether the individuals adversely affected have 
independent legal rights under the Constitution. See Downes v. Bidwell, 182 U.S. 244, 277 
(1901) (“[W]hen the Constitution declares that ‘no bill of attainder or ex post facto law shall be 
passed,’ . . . it goes to the competency of Congress to pass a bill of that description.”); see also 
Weaver, 450 U.S. at 29-30 (“The presence or absence of an affirmative, enforceable right is not 
relevant . . . to the ex post facto prohibition.”).  Accordingly, the Bill of Attainder Clause (like 
the Ex Post Facto Clause) prohibits legislative punishment regardless of where the individuals 
affected by it are detained. 
 

(2) Boumediene v. Bush, 476 F.3d 981 (2007), currently on review at the 
Supreme Court, does not hold otherwise. While the prosecution argues that Boumediene held that 
the “Constitution does not apply” to alien enemy combatants held at Guantanamo, (Govt. Resp. 
at 4), Boumediene did no such thing. Boumediene was concerned solely with the Suspension 
Clause of the Constitution, and did not address the applicability of the Bill of Attainder Clause to 
Guantanamo detainees. To the extent Boumediene may have suggested that other constitutional 
provisions do not apply at Guantanamo, it did so only by dismissing the significance of the 
Supreme Court’s recent precedent in Rasul. See Boumediene, 476 F.3d at 991 n.10 (concluding 
that Rasul, “resting as it did on statutory interpretation, . . . could not possibly have affected the 
constitutional holding of” Johnson v. Eisentrager, 339 U.S. 763, 771 (1950), which held that 
constitutional protections extend to aliens “within [the courts’] territorial jurisdiction”). In 
rejecting the Supreme Court’s conclusion that aliens at Guantanamo are within the “territorial 
jurisdiction” of the United States, the D.C. Circuit unnecessarily manufactured a tension between 
Eisentrager and Rasul. It is far more natural to read Eisentrager as setting out the standard for 
the extraterritorial application of constitutional rights and Rasul as recognizing that Guantanamo 
satisfies that standard. 

 
(3) Moreover, the holding of Boumediene has already been called into 

question—first by the Supreme Court’s grant of certiorari and second by the D.C. Circuit’s own 
decision to recall the mandate it had previously issued. Under the Federal Rules of Appellate 
Procedure, an appellate decision “is not final until issuance of the mandate.” Advisory 
Committee Notes, subdivision (c), Fed. R. App. P. 41. Numerous judges have recognized that 
“the Court of Appeals’ withdrawal of the mandate in Boumediene,” when considered along with 
“the Supreme Court’s highly unusual grant of certiorari on rehearing,” casts “a deep shadow of 
uncertainty over the jurisdictional ruling of that decision.” Alhami v. Bush, No. 05-359, at 6 (GK) 
(D.D.C. Oct. 2, 2007); see also Al-Oshan v. Bush, No. 05-0520, at 6 n.2 (RMU) (D.D.C. Oct. 5, 
3007) (noting that “the extraordinary procedural dispositions in Boumediene ‘cast a deep shadow 
of uncertainty’” over the D.C. Circuit’s jurisdictional ruling). 
 

(4) Given the considerable uncertainty surrounding Boumediene, if this 
Commission were to find that the D.C. Circuit’s opinion necessary to the resolution of this case, 
it should stay these proceedings until the Supreme Court reaches a decision. Several D.C. district 
court judges have stayed their proceedings and refused to rule on Government motions to dismiss 
detainee habeas petitions in light of the considerable uncertainty surrounding Boumediene. See 
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Maqaleh v. Gates, No. 06-1669 (JDB) (D.D.C. July 18, 2007); Al-Oshan v. Bush, No. 05-0520 
(RMU) (D.D.C. Oct. 5, 3007); cf. Alhami v. Bush, No. 05-359 (GK) (D.D.C. Oct. 2, 2007). 
 

(5) But even assuming, arguendo, that the Bill of Attainder Clause only 
applies to those persons detained within the territorial jurisdiction of the United States, it would 
still apply in this case because the Supreme Court has recognized that Guantanamo Bay is within 
the “territorial jurisdiction” of the United States. See Rasul v. Bush, 542 U.S. 466, 480 (2004) 
(interpreting habeas statute); see also id. (“[T]he United States exercises ‘complete jurisdiction 
and control’ over the Guantanamo Bay Naval Base.” (citing the terms of the 1903 lease 
agreement)); id. at 487 (Kennedy, J., concurring) (“Guantanamo Bay is in every practical respect 
a United States territory . . . .”); id. (“From a practical perspective, the indefinite lease of 
Guantanamo Bay has produced a place that belongs to the United States, extending the ‘implied 
protection’ of the United States to it.”) (citing Johnson v. Eisentrager, 339 U.S. 763, 777-78 
(1950). 
 

b. The MCA Constitutes Legislative Punishment 
 

(1) As noted above, the government does not contend that the MCA is 
anything other than an act aimed at an identifiable class of persons based on irreversible past 
conduct.1  Instead, the government bases its argument on the claim that the MCA is not 
“punishment” because any punishment imposed on Mr. Khadr will only follow trial with 
“robust” procedures.  (Govt. Resp. at 6.)  The government’s argument entirely misses the point.  
It does not matter how “robust” the procedures authorized by the MCA may be, they are less 
protective of Mr. Khadr than the procedures for trial by court-martial or by a federal court and 
are designed to facilitate his conviction using evidence that does not meet conventional standards 
of reliability. 

 
(2) There can be little doubt that deprivation of the right to a fair trial itself 

constitutes punishment.  The government does not contend otherwise, arguing instead that Mr. 
Khadr will receive a fair trial under the “robust” procedures for trial by military commission.  
The Government lists in its response a number of purported rights available to Mr. Khadr under 
the military commission system,2 but the relevant question is not what rights the MCA provides, 

                                                 
1 The government cites Hamdan for the dubious proposition that the Court “invited the politically 
accountable branches” to pass a bill of attainder.  In support of this notion, the prosecution selectively 
cites Justice Breyer’s statement that “[n]othing prevents the President from returning to Congress to seek 
the authority he believes necessary,” Hamdan, 126 S. Ct. at 2799 (Breyer, J., concurring), emphasizing 
the word “[n]othing.” (Govt. Resp. at 10.) But, of course, Justice Breyer did not give Congress or the 
Executive authority to disregard the Constitution. The prosecution omits Justice Breyer’s complete 
statement of his views: “If Congress, after due consideration, deems it appropriate to change the 
controlling statutes, in conformance with the Constitution and other laws, it has the power and 
prerogative to do so.” Hamdan, 126 S. Ct. at 2800 (Breyer, J., concurring) (emphasis added). The 
President is free to “seek”—and Congress is free to grant—the authority the President believes is 
necessary, but only within the bounds of the Constitution. 
 
2 It is worth noting that some of the “rights” the Government identifies exist more in theory than they do 
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rather it is what rights it takes away.3  The government contends that the MCA is “modeled 
after” courts-martial, however, the MCA explicitly breaks from court-martial procedures in key 
respects.  In Section 948b(d) (“Inapplicability of Certain Provisions”), the MCA identifies three 
crucial UCMJ protections that do not apply, including “any rule of courts-martial relating to 
speedy trial,” 10 U.S.C. § 948b(d)(1)(A), the rules “relating to compulsory self-incrimination,” 
id. § 948b(d)(1)(B), and those relating to pretrial investigation, id. § 948b(d)(1)(C).  The other 
rules “shall apply to trial by military commission only to the extent provided by this chapter.” Id. 
§ 948b(d)(2) (emphasis added). This is little comfort, since the MCA provides, among other 
things, that court-martial principles of law and rules of evidence shall apply only insofar “as the 
Secretary [of Defense] considers practicable or consistent with military or intelligence 
activities.” Id. § 949a(a). The very same section of the MCA notes that the Secretary may 
prescribe that under certain circumstances the “hearsay evidence not otherwise admissible under 
the rules of evidence applicable in trial by general courts-martial may be admitted in a trial by 
military commission.” Id. § 949a(b)(2)(E). This includes, notably, the admission in certain 
circumstances of coerced testimony. Id. § 948r.  Thus, application of the MCA to Mr. Khadr’s 
case deprives him of many rights which are routinely provided in courts-martial.  In does so 
notwithstanding the fact that the rules and procedures for courts-martial are flexible and designed 
to accommodate the needs of military operations.  See, e.g., M.R.E. 505 (governing discovery 
and use of classified information), 803, 804, and 807 (relating to hearsay). 
 

(3) The government attempts to defend these irregularities on the basis of 
necessity, claiming that the “limited differences between court-martial rules and those under the 
MCA merely reflect military and intelligence realities.”  (Govt. Resp. at 9.)  This is nonsense.  
The only “reality” the MCA is designed to account for is the fact that the United States 
Government has relied on absurd and outdated legal positions to indefinitely detain and mistreat 
numerous suspected “terrorists” in the so-called “Global War on Terror”4 (such as Mr. Khadr) 
and now finds itself in the position of having to create a justice system from whole cloth to 
facilitate convictions of select detainees using unreliable evidence.  See MCA § 948r (providing 
for use of evidence obtained through coercion).   

 
(4) The government’s reference to evidence collected in “the midst of battle” 

as a justification for disregarding traditional restrictions on hearsay is a complete red-herring.  
Well-developed rules of evidence exist providing for the use of hearsay under exigent 
                                                                                                                                                             
in practice. For example, the Government states the accused has the right to cross-examine witnesses who 
testify against him, but because the Government can base its case exclusively on documentary and 
hearsay evidence, the accused may have no witnesses and/or no witnesses with personal knowledge to 
cross-examine. See 10 U.S.C. § 949a(b)(2). The Government also claims that the accused has the right to 
present evidence in his defense, but the accused cannot compel the attendance of witnesses at a 
commission in Guantanamo Bay. 
 
 
4 See, e.g., the authorities cited at p. 10 of the government’s response (and elsewhere in the government 
response briefs) to support the proposition that “unlawful combatants” lack enforceable rights and can be 
“shot on sight” or summarily executed under the law of war.  The position, of course, ignores a century 
and a half of evolution of the law of armed conflict and was definitively rejected by the Supreme Court in 
Hamdan. 
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circumstances, providing that the evidence can be shown to be reliable.  See, e.g., M.R.E. 803, 
804, and 807.  Moreover, interrogations conducted for operational or intelligence purposes have 
been specifically exempted from requirements to comply with Article 31b of the UCMJ (10 
U.S.C. § 831).  See, e.g. United States v. Loukas, 29 M.J. 385 (C.M.A. 1990); United States v. 
Lonetree, 35 M.J. 396 (C.M.A. 1992).  It is only because the government seeks to convict on the 
basis of statements and other evidence taken for law enforcement purposes that is unreliable that 
the special evidentiary rules of the MCA are necessary.  Likewise, the government’s invocation 
of the need to shield “classified information” is unpersuasive.  Again, a well-developed body of 
law exists to deal with classified information in courts-martial.  See, e.g., M.R.E. 505.  The only 
“necessity” justifying military commissions’ extraordinary departures from court-martial practice 
is the “necessity” to ensure convictions. 
 

(5) The MCA deprives Mr. Khadr of other important rights, including his 
rights under the Geneva Conventions.5  The government argues that the only right Mr. Khadr has 
under the Geneva Conventions is his right to be tried by a “regularly constituted court” affording 
indispensable judicial guarantees under Common Article 3 thereof.6  Because Congress has 
declared military commissions to comply therewith, the government argues, there is no 
deprivation.  (Govt. Resp. at 8.)  The argument is fallacious for at least two reasons. 
 
 (i) First, the right to a fair trial is not the only right guaranteed under 
Common Article 3.  Common Article also protects Mr. Khadr’s right to be free from “outrages 
upon person dignity, in particular humiliating and degrading treatment[.]”7  The MCA deprives 
Mr. Khadr of his right to access the courts to seek redress for violations of this right under 
Common Article 3, and provides for the use of evidence obtained in violation of this right 
against Mr. Khadr at trial. 

 
 (ii) Second, the military commission by which Mr. Khadr will be tried 
under the MCA is not a “regularly constituted court” affording all indispensable judicial 
guarantees.  Congress’ declaration to the contrary is of no avail because Congress has no power 
to declare the MCA compliant with Common Article 3.  See Marbury v. Madison, 5 U.S. (1 
Cranch) 137, 177 (1803) (“It is emphatically the province and duty of the judicial department to 
say what the law is.”)  In Hamdan, a majority of the Supreme Court defined a “regularly 
constituted court” for purposes of Common Article 3 as one "established and organized in 
                                                 
5  In support of its contention that Mr. Khadr has been deprived of no rights under the Geneva 
Conventions, the government argues that Mr. Khadr “has presented no plausible argument that he 
qualifies for prisoner of war status under Article 4 of the Geneva Convention Relative to the Treatment of 
Prisoners of War[.]”  (Govt. Resp. at 8.)  The defense notes that the question of whether Mr. Khadr may 
have a basis on which to claim entitlement to POW status is dependent upon factual discovery yet to be 
conducted in this case.  Moreover, regardless of the precise theory on which Mr. Khadr might claim POW 
status, it is abundantly clear that he is presumptively entitled to such status until the “competent tribunal” 
contemplated by Article 5 of GPW determines otherwise.  To the extent the MCA purports to divest Mr. 
Khadr of this right, it constitutes a further deprivation of his rights under the Geneva Conventions. 
 
6 The defense expects to further brief the issue of whether the military commission convened to try Mr. 
Khadr complies with Common Article 3 of the Geneva Conventions. 
 
7 See, e.g., GPW, Aug. 12, 1949, 6 U.S.T. 3317, 75 U.N.T.S. 135. 
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UNITED STATES OF AMERICA 

v. 

OMAR AHMED KHADR
 
a/k/a '''Akhbar Farhad"
 
alkla '''Akhbar Farnad"
 

alkla "Ahmed Muhammed Khali"
 

GOVERNMENT'S RESPONSE 

To the Defense's Motion to 
Dismiss for ]...ack of Jurisdiction 

(Bill of Attainder) 

14 De:cember 2007 

1. Timelines:s: This motion is filed within the timelines established by the Military 
Commissions Trial Judiciary Rule of Court 3(6)(b) and the Military Judge's scheduling 
order 01'28 November 2007. 

2. Relief Requested: The Government respectfully submits that the Defense's 
motion to dismiss all charges and specifications for lack ofjurisdiction ("Mot. to Dismiss 
(Bill of Attainder)"), should be denied. 

3. Overview: 

a. Under the Supreme Court's opinion in Johnson v. Eisentrager, 339 U.S. 763, 
783-85 (1950), and the Court of Appeals' decision in Boumediene v. Bush, 476 F.3d 981, 
992 (D.C. Cir.), cert. granted, 127 S. Ct. 3078 (2007), the constitutional limitations on 
bills of attainder do not apply vis-a-vis Khadr--an "alien[] without property or presence 
within the United States," id. at 992-93-and he is not entitled to the protections of the 
Bill of Attainder Clause. Moreover, even if the: Bill of Attainder Clause were generally 
to apply to Khadr.. nothing in the MCA would even approach a violation of it. The MCA 
provides robust trial procedures that protect the rights of unlawful enemy combatants to a 
degree unprecedented in the history of warfare, and any punishment under it would be 
imposed only after a full and fair trial. The MCA is therefore not "a legislative act which 
inflicts punishment without a judicial trial," Cummings v. Missouri, 71l U.S. (4 Wall.) 
277, 323 (1866), and accordingly is not an unconstitutional bill of attainder. 

b. The Defense's alternative argument that the MCA can plausibly be interpreted as 
prospective only is refuted by both the text and legislative history of the Act-a point 
made clear in the Defense's own brief. See Mot. To Dismiss (Bill of Attainder) at 6-7. 

c. Accordingly, nothing in the Bill of Attainder Clause remotely suggests that Khadr 
cannot be tried under the MCA for conduct that predates enactment of the Act. The 
motion to dismiss should be denied. 

4.. Burden and Persuasion: The Prosecution bears the burden of demonstrating 
the factual basis £01' jurisdiction by a preponderance of the evidence. See Rule for 
Military Commissions ("RMC") 905(c)(2)(B). 
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5. Facts: 

a. From as early as 1996 through 2001, the accused traveled with his family 
throughout Afghanistan and Pakistan. During this period, he paid numerous visits to and 
at times lived at Usama bin Laden's compound in Jalalabad, Afghanistan. While 
traveling with his father, the accused saw and personally met many senior al Qaeda 
leaders including, Usama bin Laden, Doctor Ayman al Zawahiri, Muhammad Atef, and 
Saif al Adel. The accused also visited various al Qaeda training camps and guest houses. 
See AE 17, attachment 2. 

b. On 11 September 2001, members of the al Qaeda terrorist organization executed 
one of the worst terrorist attacks in history against the United States. Terrorists from that 
organization hijacked commercial airliners and used them as missiles to attack prominent 
American targets. The attacks resulted in the loss of nearly 3,000 lives, the destruction of 
hundreds of millions of dollars in property, and severe damage to the American 
economy. See The 9/11 Commission Report, FINAL REPORT OF THE NATIONAL 
COMMISSION ON TERRORIST ATTACKS UPON THE UNITED STATES 4-14 (2004). 

c. After al Qaeda's terrorist attacks on 11 September 2001, the accused received 
training from al Qaeda on the use of rocket propelled grenades, rifles, pistols, grenades, 
and explosives. See AE 17, attachment 3. 

d. Following this training the accused received an additional month of training on 
landmines. Soon thereafter, he joined a group of al Qaeda operatives and converted 
landmines into improvised explosive devices ("IEDs") capable of remote detonation. 

e. In or about June 2002, the accused conducted surveillance and rec:onnaissance 
against the U.S. military in support of efforts to target U.S. forces in Afghanistan. 

f. In or about July 2002, the accused planted improvised explosive devices in the 
ground where, based on previous surveillance, U.S. troops were expected to be traveling. 

g. On or about 27 July 2002, U.S. forces captured the accused after a firefight at a 
compound near Khost, Afghanistan. See AE 17, attachment 4.. 

h. Before the firefight had begun, U.S. forces approached the compound and asked 
the accused and the other occupants to surrender. See id., attachment 5. 

i. The accused and three other individuals decided not to surrender and instead 
"vowed to die fighting." Id. 

j. After vowing to die fighting, the accused armed himself with an AK-47 assault 
rifle, put on an ammunition vest, and took a position by a window in the compound. Id. 

2
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k. Near the end of the firefight, the accused threw a grenade that killed Sergeant 
First Class Christopher Speer. See id., attachment 6. American forces subsequently shot 
and wounded the accused. After his capture, American medics administered life-saving 
medical treatment to the accused. 

1. Approximately one month later, U.S. forces discovered a videotape at the 
compound where the accused was captured. The videotape shows the accused and other 
al Qaeda operatives constructing and planting improvised explosive devices while 
wearing civilian attire. See id., attachment 4. 

m. During an interview on 5 November 2002, the accused described what he and the 
other al Qaeda operatives were doing in the video. Id., attachment 1. 

n. When asked on 17 September 2002 why he helped the men construct the 
explosives, the accused responded "to kill U.S. forces." Id., attachment 6. 

o. The accused related during the same interview that he had been told the U.S. 
wanted to go to war against Islam. And for that reason he assisted in building and 
de:ploying the explosives, and later he threw a grenade at an American. Id. 

p. During an interrogation on 4 December 2002, the accused agreed that his use of 
land mines as roadside bombs against American forces was also of a t~~rrorist nature and 
that he is a terrorist trained by al Qaeda. Id., attachment 3. 

q. The accused further related that he had been told about a $1,500 reward being 
placed on the head of each American killed, and when asked how he felt about the reward 
system, he replied: "I wanted to kill a lot of American[s] to get lots of money." Id., 
attachment 8. During a 16 December 2002 interview, the accused stated that a "jihad" is 
occurring in Afghanistan, and if non-believers enter a Muslim country, then every 
Muslim in the world should fight the non-believers. Id., attachment 9. 

r. The accused was designated as an enemy combatant as a result of a Combatant 
Status Review Tribunal ("CSRT") conducted on 7 September 2004. See AE 11. The 
CSRT also found that the accused was a member of, or affiliated with, al Qaeda. Id. 

s. On 5 April 2007, charges of Murder in violation of the law of war, Attempted 
Murder in violation of the law of war, Conspiracy, Providing Material Support for 
Terrorism and Spying were sworn against the accused. After receiving the Legal 
Adviser's formal "Pretrial Advice" that Khadr is an "unlawful enemy combatant" and 
thus that the military commission had jurisdiction to try the accused, those charges were 
referred for trial by military commission on 24 April 2007. 

6.. Discussion: 

a.	 Under the Supreme Court's opinion in Johnson v. Eisentrager, 339 U.S. 763, 
783-85 (1950), and the Court of Appeals' decision in Boumediene v. Bush, 476 

3
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~'.3d 981, 5'92 (D.C. Cir.), cert. granted, 127 S. Ct. 3078 (2007), the 
constitutional limitations on bills of attainder do not apply to Khadr, an alien 
outside th(~ sovereign borders of this country. 

i. Although the Constitution provides that "[n]o Bill of Attainder ... shall be 
passed," U.S. Const. art. I, § 9, cl. 3, it does not ensure the legal rights of alien enemy 
combatants detained in foreign territory. See Eisentrager, 339 U.S. at 783-85. Pursuant 
to this principle, the U.S. Court of Appeals for the D.C. Circuit has held that the 
Constitution does not apply to alien enemy combatants held outside United States 
telTitory, including those held at Guantanamo Bay, such as Khadr. See Boumediene, 476 
F.3d at 992; see also United States v. Verdugo-Urquidez, 494 U.S. 259, 269 (1990). The 
D.C. Circuit has direct review over this court, see 10 U.S.C. § 950g, and its decisions are 
binding. Cf Agoslini v. Felton, 521 U.S. 203, 237-38 (1997). This court need proceed 
no further to reject Khadr's claim that the charges against him violate the Bill of 
Attainder Clause. 

ii. Eisentrager's holding that alien enemy combatants detained in foreign 
telTitory do not enjoy constitutional protections is not confined to particular clauses of the 
Constitution, such as the Fifth Amendment. See 339 U.S. at 783-85. Rather, as the Court 
of Appeals recognized in Boumediene, Eisentrager stands for the broader proposition that 
the limitations on Congress set forth elsewhere in the Constitution do not apply vis-a-vis 
alien enemy combatants detained outside the United States. 

111. Accordingly, the Court of Appeals in Boumediene rejected the argument 
that an alien enemy combatant like Khadr could invoke purported "limitation[s] on 
congressional power," even ifhe could not assert individual "constitutional right[s]." 476 
F.3d at 993. As the Boumediene court correctly explained, "this is no distinction at all. 
Constitutional rights are rights against the government and, as such, are restrictions on 
governmental power." Id. The court added that, "[o]n [a contrary] theory ... aliens 
outside the United States [would be] entitled to the protection of the Separation of Powers 
b~:cause they have no individual rights under the Separation of Powers." Id. at 994. 

iv. The court in Boumediene correctly rejected any distinction between 
restrictions on congressional power and individual rights. Id. at 993-94. It held instead 
that the Bill of Attainder and Suspension Clauses, like other constitutional provisions 
such as the Fifth Amendment, do not apply to detainees such as Khadr, notwithstanding 
that the former clauses do not expressly reference "individuals" or "rights." Id. 
Accordingly, under the binding precedent of Eisentrager and Boumediene, Khadr cannot 
claim the protection of the Bill of Attainder Clause.' 

I In Downes v. Bidwell, 182 U.S. 244 (1901), which predates both Eisentrager and Boumediene, 
the Supreme Court held that "when the Constitution declares that 'no bill of attaind~:r 01' ex postfacto law 
shall be passed,' and that 'no title of nobility shall be granted by the United States,' it goes to the 
competency of Congress to pass a bill ofthat description." Jd. at 277. However, Downes concerned only 
the applicability of "the revenue clauses of the Constitution ... to our newly acquired territories." Jd. at 
249. Downes has no relevance with respect to the constitutional rights enjoyed by alien enemy combatants 
held outside the territorial sovereignty of the United States in Guantanamo Bay, Cuba. The controlling 
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b. Even if th~~ Bill of Attainder Clause does apply vis-ii-vis Khadr, nothing in the 
MeA violates that clause. 

i" The Bill of Attainder Clause prohibits the imposition of "legislative acts, 
no matter what their form, that apply either to named individuals or to easily 
ascertainable members of a group in such a way as to inflict punishment on them without 
ajudicial trial." United States v. Lovett, 328 U.S. 303, 315 (1946) (emphasis added); see 
also Cummings, 71 U.S. (4 Wall.) at 323 ("A bill of attainder is a legislative act which 
inllicts punishment without a judicial triaL"). It defies logic to argue that the creation of 
a trial process, particularly one that ensures the presumption of innocence" see 10 U.S.C. 
§ 9491(c)(1), constitutes the "inflict[ion of] punishment without a judicial trial." 

ii. The bill of attainder provision at issue in Lovett denied compensation to 
three Executive Branch employees who were named in the legislation. See 328 U.S. at 
314 ("What is involved here is a congressional proscription ofLovett, Watson, and Dodd, 
prohibiting their ever holding a government job."). The forbidden "punishment" in 
Lovett was the denial of Government compensation, and, because the penalty was 
automatic and did not permit any sort of court review, it was necessarily imposed 
"without a judicial trial," and therefore in violation of the Bill of Attainder Clause. 

Ill. Similarly, in Cummings v. Missouri, 71 U.S. (4 Wall.) 277 (1866), the 
Supreme Court invalidated a provision of the Missouri constitution that penalized anyone 
who failed to take a loyalty oath. The following penalty was imposed by Missouri on all 
those who refused to take the oath: 

Every person who is unable to take this oath is declared incapable of 
holding, in the State, "any office of honor, trust, or profit under its 
authority, or of being an officer, councilman, director, or trustee, or other 
manager of any corporation, public or private, now existing or hereafter 
established by its authority, or of acting as a professor or teacher in any 
educational institution, or in any common or other school, or of holding 
any real estate or other property in trust for the use of any church, 
religious society, or congregation." 

fd. at 317. The Supreme Court regarded these "disabilities created by the constitution of 
Missouri" as "penalties-they constitute punishment." fd. at 320; see also Ex parte 
Garland, 71 U.S. (4 Wall.) 333, 380 (1866) (holding that a federal loyalty oath required 
of attorneys with respect to certain past acts was an unconstitutional bill of attainder). As 
Justice Frankfurter explained in Lovett, "the provisions involved in [Cummings and 
Garland] did not 'condemn or punish specific persons by name, they proscribed all guilty 
of designated offe:nses. Refusal to take a prescribed oath operated as an admission of 
guilt, and automatically resulted in the disqualifying punishment." Lovett, 328 U.S. at 

cases on that point are Boumediene and Eisentrager, which held that alien enemy combatants detained 
outside the United States do not enjoy the structural or other protections of the Constitution. 
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327 (Frankfurter, J., concurring). That is a far cry from what has occurred under the 
MeA. 

iv. The Military Commissions Act asserts jurisdiction over alien unlawful 
enemy combatants. See 10 U.S.C. § 948c. The term "unlawful enemy combatant" 
means: 

(i) a person who has engaged in hostilities or who has purposeDLllly and 
materially supported hostilities against the United States or its (;0

belligerents who is not a lawful enemy combatant (including a person who 
is part of the Taliban, al Qaeda, or associated forces); or 

(ii) a person who, before, on, or after the date of the enactment of the 
Military Commissions Act of 2006, has been determined to be an unlawful 
enemy combatant by a Combatant Status Review Tribunal or another 
competent tribunal established under the authority of the President or the 
Secretary of Defense. 

Id § 948a(l)(A). To the extent Khadr is an alien who comes within either of the above 
classes of persons, he may be tried under the MCA. It is the result of that trial that will 
determine whether Khadr is punished, and, if so, to what degree. 

v. The procedures under which Khadr will be tried are robust, permitting him 
the assistance of defense counsel, see RMC 502(d)(6), 506; a right to discovery, 
including a right to exculpatory evidence or an adequate substitute if such evidence is 
classified, see RM C 701; the right to take depositions, see RMC 702; the right to call 
witnesses, see RMC 703; and many other rights that are carefully described in the Rules 
for Military Commissions and the MCA. In addition, Khadr will have his case heard 
before an impartial judge, see RMC 902, and will have the right to challenge the 
impartiality of the members who will decide his guilt, see RMC 902. Should Khadr be 
convicted, the convening authority will be authorized to set aside a finding of guilty or to 
reduce the severity of the offense or punishment; the convening authority may never 
increase the severity of the offense or punishment. See RMC 1107. If Khadr is 
convicted, he has the right to have his case reviewed by the Court of Military 
Commission Review. See RMC 1201. Beyond that, the Rules for Military Commissions 
provide that Khadr may petition for his case to be reviewed by the U.S. Court of Appeals 
for the D.C. Circuit, and even by the U.S. Supreme Court. See RMC 1205. 

vi. This is more process than has ever been guaranteed to enemy combatants 
in any war ever fought, and cannot possibly be described as "a legislative act which 
inflicts punishment without a judicial trial." Cummings, 71 U.S. (4 Wall.) at 323. 
Because any punishment that is imposed on Khadr will only take effect after a "judicial 
trial" containing an unprecedented panoply ofprocedural protections for him, including 
the opportunity for judicial review before an Article III tribunal, the Bill of Attainder 
Clause has no applicability to the present case. 
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vii. The Defense attempts to avoid this conclusion by arguing that it is not the 
result of trial by military commission (with the various procedural and appellate 
safeguards already described) that constitutes punishment, but the trial itself. However, 
this reading of the Bill of Attainder Clause turns Supreme Court precedent on its head. 
The Government is aware of no case holding that merely trying a defendant before an 
Article I judge itselfcounts as punishment. 

V111. Nothing in the Bill of Attainder Clause forbids Congress from prescribing 
th~: procedures to be used in military commissions involving a finite class of individuals. 
In Hamdan v. Rums/eld, 126 S. Ct. 2749 (2006), the Supreme Court rejected the 
President's attempt to set up a system of military commissions without prior express 
authorization from Congress. See id. at 2786. Even among the Justices who voted to 
strike down the pre-MCA military commissions system, virtually all appeared to agree 
that it would be appropriate for Congress and the President jointly to enact a system of 
military commissions. See, e.g., id. at 2799 (Breyer, J., concurring, joined by Kennedy, 
Souter and Ginsburg, 11.) ("Congress has denied the President the legislative authority to 
create military commissions of the kind at issue here. Nothing prevents the President 
from returning to Congress to seek the authority he believes necessary."). Here, 
Congress and the President have done precisely that and carefully specified the persons 
subject to the jurisdiction of the military commissions. These limitations on the 
jurisdiction of the military commissions, which cabin the jurisdiction of the commissions 
to unlawful enemy combatants, were required by the plurality in Hamdan, see id. at 2776 
(plurality op.) (describing the jurisdiction of those military commissions "convened as an 
'incident to the conduct of war'" as being "limited to offenses cognizable during time of 
war"), and necessarily apply to a finite group of persons concerning a Enite group of 
offenses. Accordingly, they do not remotely pose constitutional problems. 

ix. Nor is the extension of the court's jurisdiction to a finite group of persons 
a "punishment" that could not be accomplished without a trial; rather, it is the 
prescription of a process by which those persons will be tried. This cannot conceivably 
conflict with the Bill of Attainder Clause. After all, the purpose of the Bill of Attainder 
Cilause is to ensure that a penalty is not imposed until after a fair trial has occurred. It 
would be perverse, and ultimately self-defeating, if the very act of subjecting a person to 
the trial itself violates the Clause. Nothing in the Constitution compels such an absurd 
result. 

x. The Defense's argument that other provisions of the MeA violate the Bill 
of Attainder Clause is likewise specious. The Defense argues that the MCA violates the 
Bill of Attainder Clause by (l) "depriving" Khadr of his rights under the Geneva 
Conventions; (2) permitting him "to be charged with crimes never before recognized 
under the law of war"; (3) depriving him of his "right" to a fair trial "e:ither from a court
martial ... or regular civilian court"; (4) altering hearsay rules; (5) permitting the 
admission of coerced statement that are reliable, probative and whose admission would 
s~~rve the interests of justice; (6) altering his ability to call witnesses, as apparently 
compared to the court-martial procedure; (7) permitting him to be tried before a non
Article III court; (8) limiting his ability to bring actions over detainment conditions; and 
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(9) "depriving" him of his right to challenge his detention through a writ of habeas 
corpus. Mot. to Dismiss (Bill of Attainder) at 3-4. 

Xl. Each of these various claims is easily refuted. 

1) Geneva Conventions: The Defense claims that the MCA 
"dl~priv[es] targeted individuals [sic] all rights under the Geneva Conventions." Mot. to 
Dismiss (Bill of Attainder) at 3. The only "right" under the Geneva Conventions that 
arguably applies to Khadr is Common Article 3, which requires that he be tried before "a 
regularly constituted court affording all the judicial guarantees which are recognized as 
indispensable by civilized peoples." See Hamdan, 126 S. Ct. at 2796. Congress has 
reasonably determined that the MCA affords Khadr such a forum. See 10 U.S.C. 
§ 948b(f) ("A military commission established under this chapter is a regularly 
constituted court, affording all the necessary 'judicial guarantees which are recognized as 
indispensable by civilized peoples' for purposes of common Article 3 of the Geneva 
Conventions."). This determination is unquestionably correct, as the MCA and RMC 
afford Khadr a panoply of procedural protections that far exceed any granted to an 
unlawful enemy combatant in the history of warfare. Accordingly, the MCA easily meets 
the requirements of Common Article 3, and Khadr has therefore not been deprived of any 
rights thereunder. 2 

2) Charging Khadr with conspiracy, material support jor terrorism and 
spying: As explained in the Government's other responsive motions filed today, each of 
thl~ offenses of conspiracy, material support for terrorism and spying is, and was at the 
time ofKhadr's conduct, a violation of the law of war. But even if that were not so, that 
would mean, at most, that this court might lack jurisdiction over particular charges, and 
not that this court is anything other than a proper judicial forum for purposes of the Bill 
of Attainder Clause. See Cummings, 71 U.S. (4 Wall.) at 323 ("A bill of attainder is a 
legislative act which inflicts punishment without a judicial trial."). 

3) Right to a fair trial before either a court-martial or regular civilian 
court: As described above, the MCA and RMC provide robust procedural protections for 
Khadr and are modeled after the court-martial rules, which Khadr appears to concede are 
fair. See 10 U.S.c. § 949(a). To the extent the military commission procedures differ 
from those governing courts-martial, the differences reflect the unique needs of military 
and intelligence activities implicated by military commissions. Those differences 
between the MCA and the Uniform Code of Military Justice are limited in scope and do 
not render a trial under the MCA unfair. 

2 Khadr does not say of what, if any, other rights under the Geneva Conventions he believes 
himself to have been "depriv[ed]." Given that Khadr has presented no plausible argument that he qualifies 
for prisoner of war status under article 4 of the Geneva Convention Relative to the Treatment of Prisoners 
of War, Aug. 12, 1949,6 V.ST. 3317, 75 V.NT.S. 135, we are not aware of any rights under the Geneva 
Conventions of which he may have been "depriv[ed]." 
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4) Adapting the Military Rules ofEvidence to account for military and 
intelligence realities: 

(a) The Defense makes much of the fact that the hearsay and 
other evidentiary rules in military commissions differ from those in civilian courts or 
courts-martial. However, the limited differences between court-martial rules and those 
under the MCA merely reflect military and intelligence realities. Unyi1elding rules of 
hearsay and discovery are simply impractical when evidence or statements may be sought 
that were collected half-a-world away in the midst of a battle, as well as in light of the 
significant amount of classified information likely to be at issue in military commissions. 
Moreover, nothing in the Constitution prevents Congress from modifying procedural 
protections, including those governing the admission of hearsay. The Supreme Court has 
repeatedly upheld Congress's authority to modify procedural and evid~~ntiary trial rules 
and to make such modifications retroactive. See, e.g., Landgrafv. USI Film Prods., 511 
U.S. 244,275 (1994) ("Changes in procedural rules may often be applied in suits arising 
before their enactment without raising concerns about retroactivity."); see also id. at 275 
n.26 ("While we have strictly construed the Ex Post Facto Clause to prohibit application 
of new statutes creating or increasing punishments after the fact, we have upheld 
intervening procedural changes even if application of the new rule operated to a 
defendant's disadvantage in the particular case.") (citing cases); see also Hopt v. Utah, 
110 U.S. 574, 589 (1884) ("Statutes which simply enlarge the class of persons who may 
be competent to testify in criminal cases are not ex post facto in their application to 
prosecutions for crimes committed prior to their passage; for they do not attach 
criminality to any act previously done, and which was innocent when done, nor aggravate 
any crime theretofore committed, nor provide a greater punishment therefor than was 
prescribed at the hme of its commission, nor do they alter the degree, or lessen the 
amount or measure, of the proof which was made necessary to conviction when the crime 
was committed."), 

(b) We also note that the more liberal evidentiary rules in the 
MCA (such as the greater admissability of hearsay) do not necessarily work to the 
accused's disadvantage, since he may rely on such rules to introduce evidence in his own 
d(:fense. In that sense, the liberalized hearsay rules under the MCA are closely akin to 
retroactive procedural changes that the Supreme Court has approved in the past. See, 
e.g., Carmel! v. Texas, 529 U.S. 513, 546 (2000) (holding that a statutle that retroactively 
lowered the quantum of evidence required to convict violated the Ex Post Facto Clause, 
but noting that rules liberalizing the admissibility of evidence would not: "The issue of 
the admissibility of evidence is simply different from the question whether the properly 
admitted evidence is sufficient to convict the defendant."). 

5) Trial before a non-Article III court: The Defense argues that Khadr is 
being "punished" because he is being tried before an Article I court, rather than an Article 
III court. See Mot. to Dismiss (Bill of Attainder) at 4. This argument fails because 
Khadr was not subject to trial in an Article III court even before the enactment of the 
MCA. Rather, under 10 U.S.C. §§ 821, 836 (1998), Khadr was liable to be tried before a 
military commission authorized under Article I, and not in an Article III court. 
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(Ironically, even the alternative the Defense favors-court-martial-is an Article I court.) 
That Khadr will stilll be tried in an Article I court under the MCA indicates that he is not 
being retroactively "punished" by the MCA's requirement that he be tried before a 
military judge. 

6) Actions to challenge detainment and habeas challenges: Limitations 
on Khadr's ability to challenge his detention through a habeas petition or otherwise do 
not violate the Constitution. As the Supreme Court held in Eisentrager, and as the Court 
of Appeals affirme:d in Boumediene, Khadr enjoys no constitutional right to bring a 
habeas challenge to the conditions of his confinement or otherwise. Both decisions are 
binding on this court. In addition, Congress's authority retroactively to limit defendants' 
ability to bring habeas challenges to their confinement has been repeatedly upheld. See, 
e.g., Felker v. Turpin, 518 U.S. 651,664 (1996) (retroactive change to habeas statute 
constitutional). Accordingly, none of the procedural or other provisions of the MCA 
constitutes "punishment" in violation of the Bill of Attainder Clause. 

xii. Given the offenses with which Khadr has been charged:, the claim that his 
trial before this military commission is itself punishment is without merit. In a 142-year
old opinion by the Attorney General, which remains binding on the Executive Branch, 

to unite with banditti, jayhawkers, guerillas, or any other unauthorized 
marauders is a high offence against the laws of war; the offence is 
complete when the band is organized or joined. The atrocities committed 
by such a band do not constitute the offence, but make the reasons, and 
sufficient reasons they are, why such banditti are denounced by the laws 
of war. 

11 Gp. Atty. Gen. 297, 312 (1865). In other words, an unlawful combatant, such as 
Khadr, violates thl;: law of war merely by providing personnel-including himself-to an 
organization, such as al Qaeda, whose principal purpose is the "killing [and] disabling ... 
of peaceable citizens or soldiers." Winthrop, Military Law and Precedents, 784 (1895, 2d 
eel. 1920). Colond Winthrop notes that during the Civil War, numerous individuals were 
charged-and were "liable to be shot, imprisoned, or banished, either summarily where 
their guilt was clear or upon trial and conviction by a military commission"-based upon 
their material support for groups of unlawful combatants. Id. (emphasis added). See also 
11 Gp. Atty. Gen. at 314 ("A bushwhacker, ajayhawker, a bandit, a war rebel, an 
assassin, being public enemies, may be tried, condemned, and executed as offenders 
against the laws of war"). Here, Khadr is not being shot on sight or anything of the sort. 
He is being humanely detained and will be tried before a "regularly constituted court 
affording all the judicial guarantees which are recognized as indispensable by civilized 
peoples." Nothing more is required. 

XllI. Finally, the Defense's selective quoting from the legislative record to 
support its argulIli;:nt that the Military Commissions Act was intended to guarantee 
convictions is highly misleading. In support of its argument, the Defense relies on a 
statement from S,:nator Levin that the purpose of the Act was "to ensure criminal 
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convictions." Senator Levin, of course, was an opponent of the Act and voted against it, 
see 152 Congo Rec. Sl0354-02, Sl0420 (daily ed. Sept. 28, 2006) (Roll Call Vote No. 
25'9), and his condemnation and critical description of it is therefore, at the very least, 
suspect. In any event, as described above, the MCA accords the accused an 
unprecedented level of process in time of war. 

c. The Defense's alternative argument that the MeA should be interpreted 
prospectively is belied by its text and legislative history. 

i. The Defense argues that the MCA could plausibly be interpreted to apply 
prospectively only., and that it should therefore be construed as such under the canon of 
constitutional avoidance. See Mot. to Dismiss (Bill of Attainder) at 8; see also Public 
Citizen v. Us. Del' 't ofJustice, 491 U.S. 440,465-66 (1989) ("When the validity of an 
act of the Congress is drawn in question, and even if a serious doubt of constitutionality 
is raised, it is a cardinal principle that this Court will first ascertain wh(~ther a 
construction of the statute is fairly possible by which the question may be avoided.") 
(quoting Crowell v. Benson, 285 U.S. 22, 62 (1932)) (internal quotation marks omitted). 

ii. The basis for this alternative reading, according to the Defense, is that the 
first definition of unlawful enemy combatants in the MCA, see 10 U.S.C. § 948a(1)(A)(i) 
("a person who has engaged in hostilities or who has purposefully and materially 
supported hostilities against the United States or its co-belligerents who is not a lawful 
enemy combatant (including a person who is part of the Taliban, al Qa'eda, or associated 
forces)"), lacks the expressly retroactive language found in the second definition for 
unlawful enemy combatants, see id. § 948a(1 )(A)(ii) ("a person who, before, on, or after 
the date of the enactment of the Military Commissions Act of 2006, has been determined 
to be an unlawful enemy combatant by a Combatant Status Review Tribunal or another 
competent tribunall established under the authority of the President or the Secretary of 
Defense.") (emphasis added). This slight linguistic discrepancy, read in context, cannot 
possibly support the interpretation that the statute was intended to apply only 
prospectively. 

Ill. First, as explained by the Defense, "the committee hearings and floor 
debates of the MCA indicate that Congress intended for the Act to apply to those already 
in U.S. custody at Guantanamo Bay and elsewhere." Def. Mot. to Dismiss (Bill of 
Attainder) at 6 (citing sources). This is the only plausible reading of the Act, given its 
opening statement that "[a] military commission under this chapter shall have jurisdiction 
to try any offense made punishable by this chapter or the law of war when committed by 
an alien unlawful enemy combatant before, on, or after September 11, 2001." 10 U.S.C. 
§ 948d(a) (emphasis added). 

iv. The MCA's retroactive application is confirmed by the opening provisions 
of its Punitive Matters section, which provides that "[b]ecause the provisions of this 
subchapter (including provisions that incorporate definitions in other provisions of law) 
are declarative of existing law, they do not preclude trial for crimes that occurred before 
the date ofthe enactment ofthis chapter." Id. § 950p(b) (emphasis added). The final 
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italicized clause has no plausible interpretation other than that the MCA was fully 
intended to apply to conduct that predates its enactment. Accordingly, the canon of 
constitutional avoidance cited by the Defense has no applicability here, since there is no 
plausible interpretation of the MCA that is faithful both to its text and congressional 
int1ent whereby it could be read to apply only prospectively. 

d. Conclusion 

i. Under binding precedent, the constitutional limitations on bills of attainder 
do not apply to ene:my alien combatants outside the country, like Khadr. Even if they 
did, however, nothing in the MCA approaches a violation of the Bill of Attainder Clause. 
Moreover, the Def,ense's alternative argument that a plausible reading exists whereby the 
MeA could be inkrpreted only prospectively is conclusively refuted by the text and 
legislative history of the Act. Accordingly, the motion to dismiss should be denied. 

7. Oral Argument: The Prosecution disagrees that the issues presented by the 
Defense's motion are "complex." Mot. to Dismiss (Bill of Attainder) at 9. In view of the 
fact that the MCA directly, and conclusively, addresses the issue presented, the 
Prosecution believes that the motion should be readily denied. To the extent, however, 
that the Military Judge orders the parties to present oral argument, the Government will 
be prepared to do so. 

8. Witnesses and Evidence: All of the evidence and testimony necessary to deny 
this motion is already in the record. 

9. Certificat.~ of Conference: Not applicable. 

10. Additional Information: None. 

11. Submitted by: 

1.1LV.~
~A;y-6. Groharing Clayton Trivett, Jr 
Major, U.S. Marine Corps. Lieutenant, U.S. Navy 
Prosecutor Assistant Prosecutor 

Keith A. Petty John F. Murphy 
Captain, U.S. Army Assistant Prosecutor 
Assistant Prosecutor Assistant United States Attorney 
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UNITED STATES OF AMERICA 

 
v. 
 

OMAR AHMED KHADR 
 

 
 

 
Defense Motion  

to Dismiss  
 

for Lack of Jurisdiction (Bill of Attainder) 
 

7 December 2007 
 

 
1.  Timeliness:  This motion is filed within the timeframe established by Rule for Military 
Commission (R.M.C.) 905 and the military judge’s 28 November 2007 scheduling order. 
 
2.  Relief Sought:  The Defendant seeks dismissal of all charges and specifications for lack of 
jurisdiction.  
 
3.  Overview:   
 

(1)  The Military Commissions Act of 2006 (“MCA” or “Act”), the sole source of this 
Commission’s jurisdiction, is an unconstitutional bill of attainder as applied to Mr. Khadr, who 
was detained as an alleged unlawful enemy combatant prior to the MCA’s enactment.  The MCA 
is a bill of attainder because it singles out a particular class of individuals for a legislative 
punishment based on past conduct and imposed without judicial trial.  The MCA punishes a 
known group of individuals being detained in U.S. custody as suspected unlawful enemy 
combatants.  It does so by altering the rules of evidence and procedure that applied before, 
during and after their alleged conduct (until 17 October 2006); depriving them of civil and 
political rights and privileges, including the right to a fair trial; and depriving them of  the right 
to access the courts.  Because the Constitution expressly withholds from Congress the power to 
enact bills of attainder, the MCA is without effect.  This Commission is thus without authority to 
hear this case.   
 
 (2) In the alternative, and in order to avoid constitutional difficulties, the MCA must 
be interpreted to apply only prospectively to those who have allegedly engaged in or supported 
hostilities against the United States after the enactment of the MCA.  This prospective 
interpretation of the MCA clearly excludes Mr. Khadr, who is therefore not subject to this 
Commission’s jurisdiction. 
 
4.  Burdens of Proof and Persuasion: Because this motion is jurisdictional in nature, the 
prosecution bears the burden of proving jurisdiction by a preponderance of the evidence.  R.M.C. 
905(c)(2)(B). 
 
5.  Facts:  
 

a. The government alleges that Mr. Khadr, a Canadian citizen, was captured by U.S. 
forces in Afghanistan on July 27, 2002, when he was 15 years of age.  Sworn Charges ¶ 12 (2 
Feb 07). 
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b. In June 2006, the Supreme Court held in Hamdan v. Rumsfeld, 126 S. Ct. 2749 
(2006), that the President did not have the authority to create the military commissions as 
constituted, that the commissions were “illegal” and violated U.S. and international law, 
including Common Article 3 of the Geneva Conventions. 

c. In September 2006, both houses of Congress passed the Military Commissions 
Act of 2006, and the President signed it into law on October 17, 2006.  See P.L. 109-366, 120 
Stat. 2600.  The MCA was enacted in part as a response to Hamdan v. Rumsfeld, 126 S. Ct. 2749 
(2006).  See infra note 10 at 8. 

d. All the charges against Mr. Khadr relate to conduct that is alleged to have 
occurred on or before the date of his capture in July 2002, well before the passage of the MCA.  
See Charge Sheet (24 Apr 2007). 

6.  Argument:   

 1.  This Commission Lacks Jurisdiction Over Mr. Khadr Because The Act That Grants 
This Commission Jurisdiction Is An Unconstitutional Bill Of Attainder 

a.   The Constitution Divests Congress Of Authority To Enact Bills Of Attainder 
 

(1) The Military Commissions Act (MCA), the source of this Commission’s authority 
to hear the present case, is an unconstitutional bill of attainder, at least as applied to Mr. Khadr 
and others held in custody as alleged unlawful enemy combatants prior to the MCA’s enactment.  
The Constitution prohibits the enactment of bills of attainder, U.S. CONST. art. I, § 9, cl. 3, which 
consist of “[t]he singling out of an individual for legislatively prescribed punishment . . . whether 
the individual is called by name or described in terms of conduct which, because it is past 
conduct, operates only as a designation of particular persons.”  Selective Serv. Sys. v. Minn. Pub. 
Interest Rsch. Group, 468 U.S. 841, 847 (1984) (internal quotation and citation omitted).  Thus, 
under the U.S. Constitution, for an improper bill of attainder to exist, there must be: (a) an 
individual or group singled out; (b) for a legislative punishment imposed without judicial trial; 
(c) where the punishment was imposed based on irreversible past conduct.  Selective Serv. Sys., 
468 U.S. at 847. 
 

(2) The individual or group of people singled out by the MCA for legislative 
punishment are the class of individuals detained at Guantanamo Bay and elsewhere before the 
MCA was enacted.  The “legislative punishment” in the case at bar is a federal statute (the MCA) 
that subjects targeted individuals to imprisonment and possible execution without a fair trial that 
fully affords them their legal rights.  The MCA punishes this group for alleged conduct that 
occurred before the MCA was passed.  The MCA, therefore, operates as a bill of attainder when 
applied to Mr. Khadr and others who were already in U.S. custody before the MCA’s enactment.   
 

(3) The Constitution denies Congress the power to enact bills of attainder, and any 
bill of attainder enacted is of no force and effect.  See Downes v. Bidwell, 182 U.S. 244, 277 
(1901).  This conclusion does not depend on what rights, if any, Mr. Khadr retains under the 
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Constitution because the prohibition on bills of attainder is a structural limitation on Congress’ 
legislative power.  See Downes v. Bidwell, 182 U.S. 244, 277 (1901) (“[W]hen the Constitution 
declares that ‘no bill of attainder . . . shall be passed,’ . . . it goes to the competency of Congress 
to pass a bill of that description.”) (emphasis in original).  Because the MCA is a bill of 
attainder, it is of no force and effect.  Lacking any other basis for its jurisdiction, the 
Commission must dismiss Mr. Khadr’s case in its entirety. 
 

b.   The Military Commissions Act Imposes Legislative Punishment Without Judicial 
Trial 

 
(1) The Supreme Court has held that the prohibition on bills of attainder is “to be read 

in light of the evil the Framers had sought to bar: legislative punishment, of any form or severity, 
of specifically designated persons or groups.”  United States v. Brown, 381 U.S. 437, 447 (1965) 
(emphasis added).  The MCA imposes two such legislative punishments, both of which have 
been held by the Court to constitute attainder.  The MCA imposes the punishment of 
“deprivation or suspension of political or civil rights,” including the right to a fair trial, and 
“disqualification . . . from the privilege of appearing in the courts.” Cummings v. Missouri, 71 
U.S. 277, 322, 320 (1867).  These legislative punishments are imposed without a prior judicial 
trial by a “duly constituted court.”  Lovett, 328 U.S. at 317. 
 

(a)  Altering The Rules Of Evidence And Procedure That Applied Before, During 
And After The Alleged Conduct Until 17 October 2006 And Depriving Targeted 
Individuals Of Civil And Political Rights And Privileges, Including The Right To 
A Fair Trial And The Right To Access To Courts Is Legislative Punishment  

 
(i)  The MCA deprives targets of the Act their civil and political rights and 

privileges, including the right to a fair trial and the right to access to courts.  These rights’ 
deprivations, which violate U.S. domestic and international law, impermissibly punish Mr. 
Khadr.  The impermissible punishment includes:  

 depriving targeted individuals all rights under the Geneva Conventions, 10 U.S.C. § 
948b(g);1  

                                                 
1 Common Article 3(d) of the four Geneva Conventions of 1949 provides that “the following acts are and 
shall remain prohibited at any time and in any place whatsoever with respect to the above-mentioned 
persons. . . .”(d) the passing of sentences and the carrying out of executions without previous judgment 
pronounced by a regularly constituted court, affording all the judicial guarantees which are recognized as 
indispensable by civilized peoples.” 

While, MCA § 948b(f) states that the Act complies with the Common Article 3 of the Geneva 
Conventions, “[i]t is emphatically the province and duty of the judicial department to say what the law 
is.”  Id. (emphasis added).  Thus, Congress’s attempt in the MCA to “say what the law is” violates the 
bedrock separation of powers principle and has no legal effect.  See id. at 176-77 (“The powers of the 
legislature are defined and limited; and that those limits may not be mistaken, or forgotten, the 
constitution is written.”).  
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 permitting targeted individuals to be charged with crimes never before recognized 
under the laws of war (e.g., conspiracy, “providing material support for terrorism,” 
and spying as defined in 10 U.S.C. § 950v(b)(27)); 

 depriving targeted individuals of their right to a fair trial, either from a court-martial 
(for alleged violations of the law of war) or a regular civilian court; 

 suspending rules that bar hearsay evidence, § 949a(b)(2);2  

 The MCA permits coerced evidence to be admitted even if the evidence is obtained as 
a result of cruel, inhuman, or degrading treatment (if the ‘degree of coercion’ 
involved is disputed), § 948r; 

 severely limiting a targeted individual’s ability to call witnesses in his defense, § 
949j; RMC 703(c)(2); 

 subjecting targeted individuals to trials presided over by a judge and military 
commissioners (rather than a civilian judge and jury)3 who are not sufficiently 
independent and who are not immune from political pressure, §§ 948i and 948j;  

 depriving targeted individuals of the right to bring an action addressing or redressing 
egregious treatment at the hands of one’s jailers, which the targeted individuals had 
before 17 October 2006, MCA § 7(a);  

 depriving targeted individuals of the right to challenge one’s detention under the 
Great Writ of habeas corpus, MCA § 7(a).4 

(ii) All of these restrictions constitute impermissible legislative punishment.   
The Supreme Court has long held that the types of punishment forbidden by prohibition on 
attainder are “not . . . restricted  . . . to the deprivation of life, liberty, or property, but also 
embrac[e] deprivation or suspension of political or civil rights.” Cummings, 71 U.S. at 322.  In 
Cummings, the Court held provisions of the Missouri Constitution to operate as a bill of attainder 
because  “[t]he clauses in question subvert the presumptions of innocence, and alter the rules of 
evidence, which heretofore, under the universally recognized principles of the common law, 
have been supposed to be fundamental and unchangeable.”  Id. at 328.  The MCA’s unfair trial 
provisions constitute this same sort of impermissible punishment.  The legislative history of the 
MCA suggests that the central purpose of the MCA provisions establishing military commissions 
was “to ensure criminal convictions” and thereby to impose criminal sentences.  See 152 Cong. 
Rec. S10,244 (daily ed. Sep. 27, 2006) (statement of Sen. Levin).  The fact that the MCA 
provides for the illusion of a fair trial as a way point on the road to conviction does not alter the 
conclusion that it constitutes legislative punishment.  In addition, the habeas- and other court-
stripping provisions constitute that sort of “disqualification . . . from the privilege of appearing in 

                                                 
2 Military Rules of Evidence 801-07 applied to military commissions at the time of the alleged conduct 
and prior to 17 October 2006.  See 10 U.S.C. §§ 821, 836 (1998); Hamdan, 126 S.Ct. at 2792-93. 
3 Certainly applicable to those detainees alleged to have engaged in conduct only in violation of federal 
terrorism statutes applicable at the time of their actions. 
4 But see Boumediene v. Bush, 476 F.3d 981 (D.C. Cir. 2007), cert. granted, 127 S. Ct. 3078 (June 29, 
2007) (No. 06-1195). 
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courts” that was also held by the Cummings Court to be an impermissible legislative punishment.   
Id. at 320; see also Rasul v. Bush, 542 U.S. 466 (2004). 
 

(iii) Furthermore, these punishments are imposed without any antecedent 
judicial trial.  In a case such as this one, where the unfair trial procedures are themselves part of 
the legislative punishment being imposed, such unfair proceedings cannot render the punishment 
lawful.  In this case, Mr. Khadr will have no recourse to any fair judicial process before being 
subjected to the Commission’s punitive proceeding.  See United States v. Khadr, No. 07-001 (Ct. 
Mil. Comm’n Rev. Sep. 24, 2007) (holding that, if personal jurisdiction is challenged by the 
accused, the Commission itself must determine whether Mr. Khadr is an unlawful enemy 
combatant properly subject to its jurisdiction). 
 

(iv) The fact that Congress could have achieved legitimate nonpunitive goals 
in a less burdensome manner but chose the more restrictive route, is evidence that the MCA 
restrictions constitute impermissible legislative punishment.  See Nixon v. Adm’r of General 
Servs., 433 U.S. 425, 482 (1977) (noting “the existence of less burdensome alternatives by which 
[the] legislature . . . could have achieved its legitimate nonpunitive objectives.”).  Congress could 
have opted to permit enemy combatants to be tried in regularly constituted courts of the military 
justice system as it required before the MCA was enacted.  See 10 U.S.C. §§ 821, 836 (1998); 
Hamdan, 126 S.Ct. at 2792-93.  However, Congress chose instead to craft a sui generis 
commission system that imposes the punitive and unprecedented deprivations of rights listed 
above to a targeted group of individuals for past conduct.  Congress considered and rejected a 
version of the bill that would have tracked the courts-martial procedures much more closely and 
thereby eliminated many of the punitive aspects of the Commissions process.  See 152 Cong. 
Rec. S10,263 (daily ed. Sep. 27, 2006) (rejecting the substitute bill written by the Senate Armed 
Services Committee and proposed as an amendment by Senator Levin).5  Furthermore, with 
respect to the habeas-stripping provisions of the MCA, Congress could simply have refrained 
from enacting this punitive provision, as it came within two votes of doing.  See 152 Cong. Rec. 
S10,369 (2006) (rejecting by a vote of 51-48 Senator Specter’s amendment, which would have 
eliminated the habeas-stripping provision).  Instead, it chose to authorize a system employing 
rules of evidence and procedure tailored to fit an existing group of cases, depriving detainees of 
key legal protections in order to facilitate “convictions.” 
 

          (v) By subjecting targeted individuals to an unfair trial and depriving them of 
their legal rights and access to courts, the Congress has imposed an impermissible legislative 
punishment.  Because no proper judicial tribunal will determine whether targeted individuals are 
subject to the punitive jurisdiction of the military commission—the unfair procedures of the 
                                                 
5 In urging his fellow Senators to vote for his amendment Senator Levin described the bill that was 
ultimately passed as “the product of negotiations” “with an administration that has been relentless in its 
determination to legitimize the abuse of detainees and to distort the military commission procedures to 
ensure criminal convictions.” 152 Cong. Rec. S10,244 (daily ed. Sep. 27, 2006) (statement of Sen. Levin) 
(emphasis added). Senator Reed noted that, unlike the rejected version of the bill, which “start[ed] with 
the rules applicable in trials by courts-martial as the governing provision, and then establish[ed] 
exceptions,” in the enacted version “the Secretary of Defense is required to make trials by commission 
consistent with those rules only when he considers it is practical.  The exception has swallowed up the 
rule.” 152 Cong. Rec. S10,259 (statement of Sen. Reed). 
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Commission itself govern such determinations—the MCA clearly imposes these punishments 
without judicial trial and is thus a bill of attainder. 
 

c.   The Military Commissions Act Impermissibly Punishes Members Of A Readily 
Identifiable Class Based On Their Irreversible Past Conduct 

 
(1)  Unconstitutional bills of attainder single out classes of individuals in “terms of 

conduct which, because it is past conduct, operates only as a designation of particular persons,” 
United States v. Lovett, 328 U.S. 303, 315 (1946), particularly where the past conduct at issue 
consists of “irreversible acts.”  Selective Serv. Sys., 468 U.S. at 848.  The MCA clearly singles 
out those who were being detained in U.S. custody as suspected unlawful enemy combatants 
because of alleged past conduct on the battlefield or elsewhere.  The plain text of the MCA 
indicates that the commissions apply only to alien unlawful enemy combatants, defined in part as 
“a person who has engaged in hostilities or who has purposefully and materially supported 
hostilities against the United States.”  10 U.S.C.  § 948a(1)(A)(i) (emphasis added).6  This 
definition encompasses those who were already in custody when the MCA was enacted and 
targets such individuals for their past conduct, that is, for having allegedly engaged in or 
supported hostilities against the United States before the date of the MCA’s enactment.7   
 

(2) That the definition above is intended to be retrospective is made clear by 
surrounding provisions of the Act.  The second part of the definition of unlawful enemy 
combatant includes those determined by a CSRT to be an unlawful enemy combatant “before . . . 
the date of enactment” of the MCA.  § 948a(1)(A)(ii) (emphasis added).  And the habeas-
stripping provisions of the MCA also apply retrospectively to those already in U.S. custody at 
the time of enactment.  See MCA, Pub. L. No. 109-366 § 7(b), 120 Stat. 2600, 2635-36 (2006) 
(to be codified at 28 U.S.C. § 2241(e)).  Most tellingly of all, the MCA states that “[a] military 
commission under this chapter shall have jurisdiction to try any offense made punishable by this 
chapter or the law of war when committed by an alien unlawful enemy combatant before, on, or 
after September 11, 2001.”  § 948d(a) (emphasis added).  These provisions make it unmistakably 
clear that the definition of an unlawful enemy combatant – the only class of individuals subject 
to trial by military commission, see § 948c – is intended to target individuals for conduct 
occurring well before the act’s passage. 
 

(3) Furthermore, the committee hearings and floor debates on the MCA indicate that 
Congress intended for the Act to apply to those already in U.S. custody at Guantanamo Bay and 
elsewhere.  See, e.g., 152 Cong. Rec. S10,243 (daily ed. Sep. 27, 2007) (statement of Sen. Frist) 
(contending that “[u]ntil Congress passes this legislation, terrorists such as Khalid Shaikh 

                                                 
6 Under the Court of Military Commission Review opinion of September 24, 2007, this Commission’s 
jurisdiction over Mr. Khadr must be predicated on this part of the definition of an unlawful enemy 
combatant and not on any CSRT determination per 10 U.S.C. § 948a(1)(A)(ii).  United States v. Khadr, 
No. 07-001 (Ct. Mil. Comm’n Rev. Sep. 24, 2007). 
7 To be sure, the definition also encompasses individuals who are in custody for engaging in or supporting 
hostilities after the MCA’s enactment.  The MCA would not constitute a bill of attainder as applied to 
such individuals.  However, all of the individuals so far charged in the military commissions are being 
prosecuted for conduct that occurred well before the MCA’s enactment. 
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Mohammed [who was already in U.S. custody at the time] cannot be tried for war crimes,” and 
thus clearly contemplating retrospective application of the Act); id. at S10,259 (statement of Sen. 
Reed) (pointing out that the military commissions will apply to “all of the individuals we are 
talking about today—the 14 [high-value] detainees at Guantanamo Bay and others—[who] are 
[all] enemy combatants”).  There are in fact at least two references in the record to the specific 
case of Mr. Khadr.  See id. at S10,273 (statement of Sen. Cornyn) (describing Mr. Khadr’s 
particular case as a reason to support the habeas-stripping provisions); id. at S10,368 (daily ed. 
Sep. 28, 2006) (statement of Sen. Graham) (same).  
 

(4) In any case, the context of the MCA’s passage makes it unmistakably clear that it 
was intended to create a Commissions system that would apply retroactively to individuals like 
Mr. Khadr.  The Administration freely concedes that the MCA was a direct response to the 
Supreme Court’s decision in Hamdan, in which it ruled, inter alia, that the commissions as then 
constituted were beyond the President’s authority without additional congressional 
authorization.8  Mr. Khadr was among the individuals charged under the old commissions 
system and it is clear that the Congress and Administration intended for the MCA simply to 
provide statutory authorization necessary to establish new commissions to replace the old.  See 
H. Doc. 109-133 (Sep. 17, 2006) (message from the President accompanying draft proposed
MCA, noting that “[t]his draft legislation responds to . . . Hamdan v. Rumsfeld by establishing 
for the first time in our Nation's history a comprehensive statutory structure for military 
commissions that would allow for the fair and effective prosecution of captured members of a
Qaeda and other unlawful enemy combatants”) (citation

 

l 
 omitted).  

                                                

 
(5) The historical context, legislative history, and statutory text together make it 

unmistakably clear and very “easily ascertainable,” Lovett, 328 U.S. at 315, that the MCA was 
specifically intended to encompass suspected unlawful enemy combatants already in U.S. 
custody and to subject them to its punitive provisions.  
 

(6) Put simply, Congress, by enacting the MCA, has targeted Mr. Khadr for acts 
allegedly occurring before passage of the act, allowing him no way to escape the punitive 
deprivation of legal rights and the threat of punishment that the MCA imposes.  This sort of 
“singling out of an individual for legislatively prescribed punishment” due to “past conduct” is 
precisely what the prohibition on attainder was directed against.  Selective Serv. Sys., 468 U.S. at 
847.  Indeed, the Supreme Court has noted that retrospective punishment—as opposed to 
prospective regulation—is one of the hallmarks of bills of attainder.  See Flemming v. Nestor, 
363 U.S. 603, 614 (1960) (“The question in each case where unpleasant consequences are 
brought to bear upon an individual for prior conduct, is whether the legislative aim was to punish 
that individual for past activity, or whether the restriction of the individual comes about as a 
relevant incident to a regulation of a present situation . . . .”) (quoting De Veau v. Braisted, 363 

 
8 In a speech given on the occasion of the administration submitting draft military commission legislation 
to Congress, the President described the immediate impetus for the legislation as follows: “The Supreme 
Court determined that military commissions are an appropriate venue for trying terrorists, but ruled that 
military commissions needed to be explicitly authorized by the United States Congress.  So today, I'm 
sending Congress legislation to specifically authorize the creation of military commissions to try terrorists 
for war crimes.”  Address of President George W. Bush at the White House, Sep. 6, 2006, available at 
http://www.whitehouse.gov/news/releases/2006/09/20060906-3.html. 
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U.S. 144, 160 (1960) (plurality opinion)); accord United States v. Brown, 381 U.S. 437, 462  
(1965) (White, J., dissenting); see also supra note 8 at 6 (explaining that the purpose of the 
imposition of punishment is irrelevant).  Because The MCA cannot be understood as a 
prospective regulation, at least as applied to Mr. Khadr and others held in custody as alleged 
unlawful enemy combatants prior to the MCA’s enactment, it must be regarded as just the sort of 
retrospective punishment that Congress is forbidden from imposing.   

 
(7) Under the U.S. Constitution, for an improper bill of attainder to exist, there must 

be: (a) an individual or group singled out; (b) for a legislative punishment imposed without 
judicial trial; (c) where the punishment was imposed based on irreversible past conduct.  It is 
axiomatic that a court must dismiss an action if the statute that purports to grant jurisdiction is 
unconstitutional.  Marbury v. Madison, 5 U.S. 137 (1803).  Accordingly, this Commission must 
dismiss this case against Mr. Khadr. 
 

d.   In The Alternative, In Order To Avoid Constitutional Difficulties, This Commission 
Should Interpret The Military Commissions Act To Apply Only Prospectively 

 
(1) As shown above, if interpreted to apply retrospectively, the unlawful enemy 

combatant definition impermissibly and unconstitutionally subjects targeted individuals to 
legislative punishment based on irreversible past conduct.  This Commission should therefore 
find the Military Commissions Act invalid and unconstitutional as applied to Mr. Khadr.  
However, the Supreme Court has stated that “[w]hen the validity of an act of the Congress is 
drawn in question, and even if a serious doubt of constitutionality is raised, it is a cardinal 
principle that this Court will first ascertain whether a construction of the statute is fairly possible 
by which the question may be avoided.”  Pub. Citizen v. U.S. Dep’t of Justice, 491 U.S. 440, 
465-66 (1989).  Thus, in the alternative, we ask this Commission to construe the Military 
Commissions Act so as to avoid rendering it an unconstitutional bill of attainder as applied to 
Mr. Khadr.  Specifically, this Commission should not read the words of the crucial unlawful 
enemy combatant definition to apply retrospectively.  “[I]f such a construction is fairly possible” 
this Commission should adopt it in order to “avoid raising doubts of [the Act’s] 
constitutionality.”  St. Martin Lutheran Evangelical Church v. South Dakota, 451 U.S. 772, 780 
(1981). 
 

(2) The MCA defines an unlawful enemy combatant, in relevant part, as “a person 
who has engaged in hostilities or who has purposefully and materially supported hostilities 
against the United States.”  10 U.S.C. § 948a(1)(A)(i). This definition does not itself explicitly 
state that such hostilities must have occurred before the passage of the MCA (unlike the second 
part of the definition, which explicitly states that it applies to any person determined to be a 
unlawful enemy combatant by a CSRT “before, on, or after” the date of enactment, 
§948a(1)(A)(ii)).  This provision of the Act does not apply to Mr. Khadr as this Commission and 
the Military Commission Court of Review have already found since no CSRT has determined 
that Mr. Khadr is an unlawful enemy combatant.  It thus could be argued that it is “fairly 
possible,” to construe the statute so that the unlawful enemy combatant definition applies only 
prospectively, and includes only those individuals who have “engaged in . . . or . . . supported 
hostilities” after the passage of the Act. St. Martin Lutheran, 451 U.S. at 780; 10 U.S.C. § 
948a(1)(A)(i).   
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(3) By construing the definition prospectively, the Act would no longer plausibly be a 

bill of attainder, because it would no longer target individuals for past conduct and would 
function as a regulation of future behavior rather than a punishment for irreversible past acts.  
Such a definition would exclude Mr. Khadr, who was captured on the battlefield in 2002, has 
been in U.S. custody since then, and has not “engaged in . . . or supported hostilities” after the 
MCA’s passage in 2006.  On this alternative interpretation, this Commission must dismiss for 
lack of jurisdiction because Mr. Khadr cannot come within the MCA definition of an unlawful 
enemy combatant subject to trial by military commission. 
 

e.  Conclusion  
 
(1) The Military Commission Act constitutes a bill of attainder when applied to Mr. 

Khadr.  Because congress is without the power to enact bills of attainder, the MCA is of no effect 
in this case.  Accordingly, the charges must be dismissed. 
 

(2) In the alternative, in order to avoid ruling on a constitutional question, this 
Commission should construe the unlawful enemy combatant definition, 10 U.S.C. § 
948a(1)(A)(i), to apply only prospectively to those who have engaged in or supported hostilities 
against the United States after the passage of the MCA.  As all of Mr. Khadr’s alleged hostile 
conduct occurred well before the MCA’s passage, the Commission must dismiss the case 
because he does not come within this interpretation of the MCA’s definition of an unlawful 
enemy combatant subject to trial by military commission. 
 
7.  Oral Argument:  The Defense requests oral argument as it is entitled to pursuant to R.M.C. 
905(h). Oral argument will assist the Court in understanding and resolving the complex legal 
issues presented by this motion. 
 
8.  Witnesses and Evidence:  None. 
 
9.  Certificate of Conference:  The Defense has conferred with the Prosecution regarding the 
requested relief. The Prosecution objects to the requested relief. 
 
10.  Additional Information:  In making this motion, or any other motion, Mr. Khadr does not 
waive any of his objections to the jurisdiction, legitimacy, and/or authority of this Military 
Commission to charge him, try him, and/or adjudicate any aspect of his conduct or detention. 
Nor does he waive his rights to pursue any and all of his rights and remedies in and all 
appropriate forms. 
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11. List of attachments: 

A. Sworn Charges (2 Feb 07) 

BY:~ 
r ~, 

Willia Kuebler 
LCDR, USN 
Detailed Defense Counsel 

Rebecca S. Snyder 
Assistant Detailed Defense Counsel 

Page 10 of 10 
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, SSG, DoD OGC 

 
 

  

  
 

 
 
 

 

Subject: Ruling - D-013 - Motion to Dismiss for Lack of Jurisdiction (Bill of Attainder) - US v. Khadr

Attachments: D-013 - Ruling - Final.pdf

Page 1 of 1

2/21/2008

COL Brownback has directed that I forward the attached ruling to counsel and other interested persons. 
  
v/r,  

LTC  USAR  
Senior Attorney Advisor  
Military Commissions Trial Judiciary  
Department of Defense  

  
 

 
Subject: Ruling - D-013 - Motion to Dismiss for Lack of Jurisdiction (Bill of Attainder) - US v. Khadr 
 
LTC , 
  
    Attached is the commission's ruling on D-013, the defense motion to dismiss for lack of jurisdiction (Bill of 
Attainder).  Please forward it to counsel in the case of United States v. Khadr.  Please distribute it to other 
interested parties. 
  
COL Brownback 
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, SSG, DoD OGC 

 
 

 
  

 
 

 
 

 
 

 

Subject: U.S. v. Khadr -- D-013

Attachments: 2008-01-04 Defense Reply re MTD Bill Attainder - D-013.pdf

Page 1 of 1

1/18/2008

Sir, 
  
Please find attached for filing the Defense Reply to the Government Response to the Defense Motion to Dismiss 
(Bill of Attainder). 
  
VR, 
  
LCDR Kuebler 
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 SSG, DoD OGC

Subject: FW: FW: Delay in Filing Reply - D - 013  US v Khadr

 
 

 

 

: Re: FW: Delay in Filing Reply - D - 013 US v Khadr

Sir,

Please forward the following email to Colonel Brownback:

1.  Clearly the request by the Defense should have been considered a special request for 
relief under the Military Commissions Rules of Court, Rule 3.4.  Under RC 3.4, special 
requests for relief must include a certificate of conference indicating that the moving 
party has conferred with the opposing party and whether the opposing party concurs or 
objects with the requested relief.  RC 3.4 further provides, that if the moving party has 
made a best effort to confer with the opposing party and has not been able to do so, 
through no fault of their own, the efforts made shall be listed.

2.  In the present case, the Defense did not confer with the Prosecution prior to filing 
the request, nor did the request note any efforts that were made in attempting to do so.

3.  Although the opposing party is not required to respond, the rules of court provide for
an opportunity for the opposing party to respond as soon as possible, if it so desires.

4.  The Defense sent the subject request after the close of business on Tuesday, 18 
December, filing at 1803.  Upon reviewing the request this morning, the Government was 
preparing a response despite the fact that the Military Judge had not yet solicited 
whether we were going to respond.  The Government received the Military Judge's decision 
before we were able to file our response.

5.  Based on the fact that the rules of court were not followed, and the fact that the 
Military Judge decided the issue prior to receiving, or soliciting, any input from the 
Government, the Government requests the military judge reconsider his ruling taking into 
account the following:

a.  On 7 December 2007, the Defense served upon the Government and this Court a total of 
six motions to dismiss.  Those six pleadings, not including their attachments, contained 
35,520 words over a span of 69 pages.  Notwithstanding the breadth of issues raised 
therein—ranging from statutory to constitutional to international law—the Government 
responded at 1639 on 14 December with responses to the Defense filings, but for a 
technical issue getting the motions scanned, within the 7 day timeline set forth in the 
Military Commission Trial Judiciary Rules of Court.

b.  Yesterday’s Defense request for delay is the latest in a series of requests for delay 
since the inception of this case.  The Defense has requested delays for every proceeding 
and virtually every pleading filed in this case, while contemporaneously complaining in 
the media how the government has failed to bring the accused to trial, despite holding him
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since July 2002.   Granting the Defense request would effectively 
provide the Defense with 21 days to reply to the Government responses, three times the 
amount of time the Government was given to respond to the original Defense motions.

c.  The most recent request is premised on two bases: (1) logistical difficulties have 
prevented the Defense from preparing replies while at Guantanamo Bay; and (2) the 
Government’s response briefs have provided the Defense with a “first look” at some of the 
more important legal issues involved in this case.  Neither basis supports the Defense 
request for an additional 15 days to file replies.

d.  The Defense arranged to travel to Guantanamo Bay this week, having full knowledge that
any replies would be required to be filed by Wednesday, 19 December.  Furthermore, the 
technical difficulties the Defense encountered are the same that all parties face upon 
arrival at GTMO, and should always be anticipated and taken into account.  The Defense has
already been given an additional day to reply to the Government responses.  Their most 
recent difficulties at Guantanamo certainly do not provide justification for an additional
two weeks to reply to the Government responses.

e.  The Defense second basis for delay is that the Government briefs provided the Defense 
with a “first look” at the issues involved in this case, claiming they are unable to 
adequately research and brief these issues in the time allotted by the court.  This 
argument is completely unsupportable, considering the issues now before the Court were 
raised by the Defense.  The Defense has had months to prepare its arguments on these 
motions, and, based on the breadth and depth of their treatment in the Defense’s opening 
briefs, the Defense has obviously thought long and hard about the issues it considers 
relevant here.

f.  It is absolutely unfair to the Government for this court to permit a schedule that 
allows the defense weeks, if not months, to prepare their opening briefs, requires the 
government to respond in seven days, and then permits the defense an additional 21 days to
reply.  Any reasonable litigator can see the unfairness in that schedule - and the 
unfairness is only magnified when one considers the complaints by the defense about the 
length of the accused's detention, the fact that the defense seeks delay at every 
juncture, and the fact that the defense's publicly-stated strategy is to drag this process
out long enough to avoid a trial while convincing others that the accused should be 
released from detention. 
This modified schedule, and every other defense request for delay that has been granted, 
plays right into the hands of that defense strategy.

g.  The Government therefore respectfully opposes the latest Defense request for a delay. 
As the Government has previously noted, and as the Defense has repeatedly emphasized in 
its statements to the press, the Defense wants to litigate this case in the court of 
public opinion—not before the Military Judge.  With each new request for delay, the 
Defense also requests a delay in the administration of justice.

h.  The timelines established in the Military Commission Trial Judiciary Rules of Court 
are sufficient to allow the Defense to respond, just as the Government did.  At most, the 
Defense should be granted a one (1) day extension in light of their difficulties 
encountered yesterday.  The additional two week delay is not supportable by the record and
is inherently unfair to the Government.

6.  Additionally, the Government requests the Military Judge make clear that any 
additional time that he does permit in this instance, cannot and will not be used to 
support any further delays to the current trial schedule, including the legal motions due 
11 January 2008.

V/R,

Major Groharing

, LTC, DoD OGC wrote:

> COL Brownback has directed that I forward the email below to counsel 
> and other interested persons.
>
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> v/r,
>
> LTC , USAR
>
>>Senior Attorney Advisor
>
> Military Commissions Trial Judiciary
> Department of Defense
>
> 

D - 013
>
> LTC ,
>
>    The defense request to delay filing a reply in D - 013 is approved.
> The reply is due no later than 1700 hours, 4 January 2008.
>
> COL Brownback
>
> 

 

 

 

 Request for Additional Time to File 
> Replies (D:011-013)
>
> Sir,
>
> 1.  The defense respectfully requests additional time in which to file 
> replies to three of the government response briefs to the defense 
> motions to dismiss.  The defense expects to be able to file the 
> balance within the time currently allotted.
>
> 2.  Defense counsel are currently at GTMO.  Our flight was delayed 
> leaving Virginia yesterday morning.  We arrived in GTMO late yesterday 
> afternoon to discover that, despite having submitted the request weeks 
> ago, we had not received country clearance.  We were detained at the 
> air terminal, under armed guard, upon arrival until the matter was 
> (for the time being) resolved.  After finally arriving at the OMC 
> offices last night, we discovered a number of computer and other 
> logistical problems (in addition to those ordinarily present in GTMO) 
> that have hampered our ability to competently respond to the 
> government's briefs.  These
> include:
>
> a.  Our JTF computer accounts were disabled and had to be reactivated;
>
> b.  The OSD "dial up" connection for our lap top had been disabled;
>
> c.  Our printer connections had been deactivated;
>
> d.  We were hampered in efforts to contact J6 for support by the late 
> hour and the fact that we were issued cell phones with dead batteries;
>
> e.  When we did make contact with J6 and they restored our accounts, 
> we learned that 4 computers in our office would not work (the first 4 
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> we tried to use);
>
> f.  Upon activation, the computers were particularly slow to boot up 
> due to upgrades or patches installed by J6 staff since our last visit;
>
> g.  Ms. Snyder's computer crashed; and
>
> h.  For whatever reason, internet access has been unusually slow, it 
> is often taking several minutes for web pages to load (particularly on
> LEXIS) and the pages sometimes timeout.
>
> 3.  In addition to the technical issues cited above, we simply do not 
> have ready access to a number of the sources (e.g., treatises) relied 
> upon by the government in their response briefs and sources that we 
> need to consult in our office in Washington.  Due to weight limits on 
> the government flight, we were unable to bring many books with us to GTMO.
> Although some of the sources are available on the internet, for the 
> reasons mentioned above, it has proven unduly difficult to access and 
> utilize these materials.
>
> 4.  The issues raised by the defense motions and the government 
> responses thereto are critical legal issues of first impression, which 
> may be dispositive for this case.  In addition, they bear on the 
> legitimacy of the entire military commissions enterprise under the MCA.
> The government's response briefs are the defense's "first look" at 
> some of the more important legal issues involved in the case -- for 
> example, the government's extraordinary argument (made in all 6 
> response briefs) that Congress possesses plenary authority to 
> legislate without regard to the Ex Post Facto or Bill of Attainder 
> Clauses.  Under the circumstances in Gitmo, if required to file all 
> replies by Thursday, it will simply be impossible for defense counsel 
> to adequately research and brief those issues and competently represent our client.
>
> 5.  Two full days this week (Monday and Thursday) will have been spent 
> traveling to and from GTMO.
>
> 6.  Based on the foregoing, defense counsel respectfully request 
> additional time in which to reply to three of the six government briefs.
> Ms. Snyder will be on pre-approved leave from 22 Dec 07 until 31 Dec 07.
> As filing the reply will complete the briefing cycle for each motion, 
> no prejudice results to the current trial schedule by granting the 
> defense additional time to respond.  Accordingly, the defense requests 
> permission to file its replies to the government's responses to the 
> motions below NLT 4 Jan 08:
>
> a.  MTD Charge IV (D:011)
>
> b.  MTD Charge V (D:012)
>
> c.  MTD (Bill of Attainder) (D:013)
>
> 7.  Thank you for your consideration of this request.  Please note 
> that the military judge is omitted from the cc line -- we do not 
> currently have access to his regular e-mail account and because of the 
> technical issues cited above are unable to obtain it.
>
> VR,
>
> LCDR Kuebler
--
Jeff Groharing
Major, U.S. Marine Corps

ce of Military Commissions
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, SSG, DoD OGC

Subject: FW: Prosecution Responses - D - 008 thru D - 013       US v Khadr 

Attachments: Prosecution Response to Defense Motion to Dismiss Charge I.pdf; Prosecution Response to 
Defense Motion to Dismiss Charge II.pdf; FI - Khadr - 14 Dec 07.pdf

Prosecution 
Response to Defens..

Prosecution 
Response to Defens..

FI - Khadr - 14 Dec 
07.pdf (44...

 -----Original Message-----

 

 

 
 
 

- 013 US v Khadr 

COL Brownback has directed that I forward the attachments and the email below to counsel 
and other interested persons.

v/r,

LTC  USAR
Seni visor
Military Commissions Trial Judiciary
Department of Defense

D - 008 thru D - 013

LTC ,

   1.  Please forward the email below to the counsel in the case of United States v. 
Khadr.  Please distribute it to other interested persons.

   2.  Please copy the file labelled Prosecution Response to Defense Mot to Dismiss Chg I 
and II.pdf.  Name one of the versions, Prosecution Response to Defense Motion to Dismiss 
Charge I.  Name the other version Prosecution Response to Defense Motion to Dismiss Charge
II.  Forward those two new files to all parties.

  3.   Please also forward a copy of the latest Filings Inventory.

COL Brownback

Counsel in the case of United States v. Khadr,
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    1.  All counsel are once again urged to read the Rules of Court. Counsel, in this 
instance, are specifically urged to read and reread RC 2.2d.

    2.  The Rules of Court are not designed to aggravate counsel - they are designed to 
assist the commission.  Compliance with the Rules helps the commission insure that matters
are attended to as required.

    3.  The government was responding to six (6) separate defense motions. Each of those 
defense motions was assigned a filings designation.  The government should have responded 
by six (6) separate emails.  The subject line on the emails should have included the 
filings designation.  For instance:

            Prosecution Response to D - 013, Defense Motion to Dismiss for Lack of 
Jurisdiction (Bill of Attainder), US v. Khadr or, more simply, Khadr - Prosecution 
Response to D - 013.

If the defense chooses to reply to the response, the subject line should read:

            Defense Reply to Prosecution Response to D - 013, Defense Motion to Dismiss 
for Lack of Jurisdiction (Bill of Attainder), US v. Khadr or, more simply, Khadr - Defense
Reply to D - 013.

   4.  As may be inferred from the directions to LTC Chappell above, the government 
request to file a combined response is not granted.  The commission will consider the 
response as to each motion separately.  No further government action is required.

   5.  Counsel are directed to Schedule for Trial, 28 November 2007, paragraph 1a, Note 2.

   6.  Defense replies, if any, are due NLT 20 December 2007.

Peter E. Brownback III
COL, JA, USA
Military Judge

 

 

 

 

 
 
 

 

 

 

ons to Dismiss Each of the Charges

> Sir,
>
>
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> 1.      The Government respectfully submits the following responses to the
> Defense's motions to dismiss.
>
> 2.      The Government also respectfully requests leave from the Court to
> file its responses to the Defense's motions to dismiss charges I 
> (murder) and II (attempted murder) as a single pleading.  As explained 
> in our response, the motions to dismiss charges I and II raise 
> virtually identical issues, so for the convenience of both the 
> Military Judge and the Defense, the Government has responded in the 
> most efficient manner possible.  Of course, the Government can file 
> two separate briefs, if the Military Judge so directs.
>
> 3.  I apologize for the late filing.  We had difficulties getting the 
> documents scanned and saved appropriately.
>
> V/R,
>
> Jeff Groharing
> Major, U.S. Marine Corps
> Prosecutor
> issions

 

 
 

 

: US v. Khadr - Defense Motion to Dismiss (Bill of Attainder)

Sir,

Please find attached an additional Defense Motion to Dismiss.  The defense will be filing 
a total of 6 (rather than the initially anticipated 7) motions as part of this "round" of 
briefing, but respectfully reserves the right to file additional "law" motions IAW the 
Commission's 28 Nov 07 scheduling order.  Thank you.

VR,

LCDR Kuebler

> 
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> LtCol 
>
> Please find attached five motions, one to dismiss each charge.
>
> V/r
> Ms. Snyder
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, SSG, DoD OGC

 

 

 
 

 
 

 
 

 
 

 

Subject: Filing Designation: D013  Defense Motion to Dismiss (Bill of Attainder) - Khadr

All parties,
 
The filing designation for the 7 DEC 07 Defense Motion to Dismiss (Bill of Attainder) is 
D013 Defense Motion to Dismiss (Bill of Attainder) - Khadr. See RC 5.

LTC , USAR, JA
Seni dvisor
Military Commissions Trial Judiciary
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Ruling on  Defense Motion for Appropriate Relief 
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1.  The commission has considered the defense motion, the government response, and the 
defense reply. 
 
2.  The defense requests that the commission rule that Military Commission Rule of 
Evidence (M.C.R.E.) 505(e)(3) is inconsistent with the provisions of the Military 
Commissions Act of 2006 (MCA). 
 
3.  The defense request is apparently based on a train of logic that runs as follows: 
 
 a. MCA § 949d(b) states that, with certain exceptions, all proceedings shall be in 
the presence of the accused. 
 
 b. Black’s Law Dictionary defines proceedings to include all possible steps in an 
action from commencement to the execution of judgment.  (See Defense Motion, 
paragraph 6a(3).) 
 
 c. If the prosecution meets with the military judge, it is a proceeding, according to 
Black's, and is, therefore, barred by § 949d(b). 
 
4.  The commission notes that § 949d is titled "Sessions."  The commission further notes 
that § 949d(a) is titled "Sessions Without Presence of Members,” while § 949d(b) is titled 
"Proceedings in Presence of Accused."  The defense motion does not address § 949d(a), 
which would seem to be more appropriate to discussion of M.C.R.E. 505(e)(3), since the 
defense does not contend that the defense counsel and the accused were somehow 
excluded from a Proceeding with Members. 
 
5.  § 949d(a) is generally analogous to 10 U.S.C. 839a (UCMJ Article 39a).  Article 39a 
provides that the military judge can hold on the record proceedings without members - 
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although the accused shall be present (Case law exceptions to that rule are omitted.).  
However, despite the strictures of Article 39a (and 39b), no appellate court has ever held 
that a conference under the provisions of Rule for Courts-Martial 802 violates an 
accused's right to be present at proceedings in his case. 
 
6.  The defense definition of proceedings is not consistent with military jurisprudence in 
general or, more importantly, the MCA specifically (See, for example, § 949d(f)(2)(A) 
and (B)).  The military judge is charged, by statute, with safeguarding national security 
information and the MCA does not require that the accused or defense counsel be present 
at all times while the military judge is carrying out that duty.  The commission finds that 
M.C.R.E. 505(e)(3) is a valid exercise of the Secretary's powers to prescribe regulations 
as authorized by § 949a(a) and § 949d(f)(4). 
 
7.  The commission declines to grant the defense the relief requested.  However, the 
commission will continue to use the procedures which it established in the government's 
initial request for review under the provisions of  MCRE 505(e)(3) (See pp. 13-14, 
Defense Motion.).  The commission notes that such procedures are specifically 
authorized by § 949d(f)(3).  If the prosecution desires to have the commission change 
such procedures, it may so request by motion. 
 
 
 
Peter E. Brownback III 
COL, JA, USA 
Military Judge 
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UNITED STATES OF AMERICA 
 

v. 
 

OMAR AHMED KHADR 
 

 

  
D015 

 
Defense Reply to Prosecution Response to 

Defense Motion  
For Appropriate Relief 

 
(to Preclude Further Ex Parte Proceedings 

Under Color of M.C.R.E. 505(e)(3)) 
 

 24 January 2008 
 

 
1. Timeliness:  This motion is filed within the timeframe established by Rule for Military 
Commission (R.M.C.) 905 and the military judge. 
 
2. Reply:  
 

(a) The government devotes much of its response to explaining why it wishes 
Congress had said something other than what it plainly did say with respect to the issue at hand.  
(See Gov’t Resp. at 2-4; 11-14.)  Alternatively, the government contends that Congress was 
sufficiently unclear so as to leave the Secretary free to promulgate MCRE 505(e)(3).  (See Gov’t 
Resp. at 7-10.)  Neither argument has merit. 

 
(1) The Accused And Defense Counsel Have An Unambiguous Right To Be 

Present At All Proceedings Of A Military Commission And The Secretary Of Defense Does 
Not Have Authority To Issue A Rule Contravening This Right 
 

(i) With certain limited exceptions not applicable here, Congress unambiguously 
provided for the right of the accused (and counsel) to be present during all proceedings of a 
military commission.  MCA § 949d(b).  With regard to the actual issue before the Commission 
(i.e., whether MCRE 505(e)(3) is consistent with the plain language of MCA § 949d(b)), the 
government’s entire argument boils down to an attempt to make the word “proceedings” mean 
something other than what it obviously (as a matter of law and common sense) means, and then 
argue that because the MCA authorizes proceedings that are something other than proceedings 
(let’s call them “procedures”), the Secretary is free to prescribe rules allowing for such 
“procedures” as he sees fit.  This argument is unsound. 
 

(ii) Because Congress specified that the accused has a right to be present during all 
proceedings of a military commission and then carved out exceptions to the general rule, it does 
not follow that the exceptions are not “proceedings” of the military commission.  And it certainly 
does not follow that the Secretary is free to disregard the provisions of the MCA in formulating 
procedures for trial by military commission as long as he calls the procedures something other 
than “proceedings.”  The net effect of the government’s interpretation of the statute is that a 
“proceeding” of the military commission is whatever the Secretary says it is – an interpretation 
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UNITED STATES OF AMERICA 

OMAR AHMED KHADR 
dk/a "Akhbar Farhad" 
dkla "Akhbar Farnad" 

dk/a "Ahmed Muhammed Khali" 

v. 

To the Defense's Motion to 
Preclude Further Ex Parte Proceedings 

GOVERNMENT'S RESPONSE 

January 18,2008 

1. Timeliness: This motion is filed within the time lines established by the Military 
Commissions Trial Judiciary Rule of Court 3(6)(b) and the Military Judge's scheduling 
order of 28 November 2007. 

2. Relief Requested: The Government respectfully submits that the Defense's 
motion to preclude further exparte proceedings should be denied. 

3. Overview: The Defense maintains that Military Commission Rule of Evidence 
("M.C.R.E.") 505(e)(3) conflicts with section 949d(b) of the Military Commissions Act of 
2006 ("MCA"), insofar as the former authorizes the Government to move the Military 
Judge to determine in camera and exparte whether classified information is subject to 
discovery. The construction of section 949d propounded by the Defense is squarely at 
odds with not only the text of the MCA, but also one of its primary objectives; namely, the 
protection of classified information during military commission proceedings. Indeed, the 
Defense's construction would make the MCA less protective of classified information than 
the rules applicable to courts-martial and federal courts, notwithstanding Congress's 
repeated insistence that commissions were necessary specifically to ensure that classified 
evidence is not shared with the enemy during wartime. It is clear from a full reading of the 
statutory text that Congress intended that certain matters involving classified materials 
would be handled in a setting from which the accused and Defense counsel would be 
excluded. Such circumstances were not considered by Congress to be "proceedings" of a 
military commission which required the presence of the accused. In addition, Congress 
specifically provided that the Secretary of Defense may prescribe additional procedures for 
the protection of classified information, and the procedures in M.C.R.E. 505(e)(3) are 
reasonable protections, consistent with the statute. Accordingly, the motion should be 
denied. 

4. Burden and Persuasion: This motion presents a pure question of law. As the 
Defense is the moving party, it has the burden of persuasion. See R.C9M.905(c)(2)(B). 
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5. Facts: 

a. Charges were sworn against the accused on 2 February 2007, and referred to trial 
by this military commission on 24 April 2007. Following dismissal of the charges by the 
Military Judge, appeal and remand, Khadr war arraigned on 8 November 2007. 

b. On or about 1 December 2007, the trial counsel, invoking M.C.R.E. 505(e)(3), 
sought to provide classified information to the Military Judge for exparte, in camera 
review in connection with its discovery obligations. 

c. After the Military Judge informed counsel for the accused of the Government's 
submission, counsel objected to the procedure on the ground that it conflicted with 
Section 949d(b) of the MCA and requested the military judge to refrain from taking 
further action on the request pending briefing and argument on the issue. 

d. On 5 December, 2007, the Military Judge issued an order asserting that the 
provisions of M.C.R.E. 505(e)(3) are not facially invalid. He instructed the Government 
to transfer the material at issue to the court for exparte review with "no words 
exchanged." Def. Mot. Att. C. The Military Judge, however, authorized the Defense to 
submit a brief addressing the question whether M.C.R.E. 505(e)(3) was a permissible 
exercise of the Secretary of Defense's authority to implement the MCA. I d  at 3. 

e. On 6 December 2007, the Military Judge conducted an exparte review ofthe 
classified material submitted by the Government, but did not issue an order addressing the 
Government's submissions. 

6. Discussion: 

a. The MCA Provides Unprecedented Protections For Classified Information. 

( I )  At the outset, one point should be abundantly clear: The MCA contains and 
authorizes unprecedented protections for classified information, far and above those 
provided in, for example, the Uniform Code of Military Justice ("UCMJ") or the Classified 
Information Procedures Act ("CIPA"). And the rationale for the MCA's expansive 
protections was obvious to its framers: Rather than authorizing the prosecution of our 
Nation's own soldiers or common criminals, the MCA authorizes the prosecution of our 
Nation's enemies in the midst of an ongoing armed conflict, men whose stated purpose on 
the planet is to terrorize and destroy the United States. Given those high stakes, Congress 
made plain-in the MCA's statutory text, structure, and its legislative history-that 
extraordinary measures were necessary to protect classified information at all stages of the 
military commissions process. 

(2) Thus, the text of the MCA draws a sharp distinction between military 
commissions and other tribunals. For example, section 948b, which contains general 
principles and procedures governing the military commissions, provides that "the Uniform 
Code of Military Justice . . . does not, by its terms, apply to trial by military commission 
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except as specifically provided in this chapter," and that "judicial construction and 
application" of the UCMJ are "not binding on military commissions established under this 
chapter." 10 U.S.C. 8 948b(c). Section 948b(d) goes on to make explicit a number of 
consequences of subsection (c)'s broad default rule, listing several specific UCMJ 
sections-including the broad discovery rule in Article 32-that "shall not apply to trial by 
military commission." I d  5 948b(d). Moreover, the MCA includes new sections-such 
as section 949d(f)-which have no analogue under federal law, and which authorize the 
Secretary of Defense to issue rules for the protection of classified information at "all 
stages of the proceedings." Id. 8 949d(f)(l)(A), (4). Congress even enacted a specific 
provision-again, with no analogue under federal law-to protect the disclosure of 
intelligence "sources, methods, or activities" during the discovery process. See id 8 
949j(c)(2). These provisions make clear Congress's intent to provide unprecedented 
protections for classified information. XeNixon v. United States, 506 U.S. 224, 232 
(1 993) ("[TI he plain language of the enacted text is the best indicator of intent."). 

(3) Congress confirmed the uniqueness of the MCA and its protections for 
classified information through the statute's structure. Rather than codifying it as an 
amendment or appendix to the UCMJ, and rather than simply incorporating or 
cross-referencing CIPA, Congress specifically enacted the military commissions process as 
a separate and independent chapter (47A) of title 10. This structure underscores that the 
MCA (in general) and its protections for classified information (in particular) are distinct 
from-and more expansive than-anything that came before it. 

(4) The underlying principle reflected in the text and structure of the MCA-that 
the Act created a system of military commissions distinct in practice and procedure from 
existing regimes-was widely recognized by the Act's congressional supporters and 
detractors alike. Advocates lauded the bill for precisely this characteristic, arguing that a 
new kind of tribunal was needed to address the novel threats faced by the United States in 
fighting the War on Terror. Senate Majority Leader Frist, one of the co-sponsors of S. 
3930 (the version of the MCA ultimately passed into law), explained that the bill's 
procedures for military commissions "recognize that because we are at war, we should not 
try terrorists in the same way as our uniformed military or common civilian criminals." 
152 Cong. Rec. S-10243 (daily ed. Sept. 27, 2006) (statement of Sen. Frist). Rather, 
Senator Frist cautioned, "[wle must remember that we are fighting a different kind of 
enemy in a different kind of war." I d  Senator Graham similarly stated his belief that "we 
have created a new military commission . . . [a] court martial is not the right forum to try 
enemy combatants-non-citizen terrorists- the military commission is the right forum." 152 
Cong. Rec. S-10354, 10392 (daily ed. Sept. 28,2006) (statement of Sen. Graham). 
Senator Chambliss likewise argued that the bill "provides important rule of law procedures 
for illegal enemy combatants, [but] it does not give them the same protections which we 
afford lawful enemy combatants or our own military personnel, and that is a critical 
distinction." Id at S-10391 (statement of Senator Chambliss). In the House debates on 
H.R. 6166 (the parallel bill to S. 3930) Representative Hunter, Chairman of the House 
Armed Services Committee, made the point even more clearly: "In this act, Congress 
authorizes the establishment of military commissions for alien unlawful enemy combatants 
. . . in a new separate chapter of title 10 of the U.S. Code, chapter 47A. While this new 
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chapter is based upon the Uniform Code of Military Justice, it creates . . . an entirely new 
structure for these trials." 152 Cong. Rec. H-7522, 7534 (daily ed. Sept. 27, 2006) 
(statement of Rep. Hunter) (emphasis added). 

(5) Nor was the point lost on the MCA's opponents. For example, Rep. Langevin 
opposed the bill because, in his view, "the commissions it would establish vary 
significantly from other accepted forms of tribunals that have been used to prosecute 
crimes in times of war." See 152 Cong. Rec. H-7522, 7557-58 (statement of Rep. 
Langevin). Similarly, Senator Levin decried the bill because "instead of starting with the 
rules applicable in trials by court-martial and establishing exceptions, the Secretary of 
Defense is required to make trials by commission consistent with those rules only when he 
considers it practicable to do so." 152 Cong. Rec. S-10243, 10244 (daily ed. Sept. 27, 
2006) (statement of Sen. Levin); see also id. at 10259 (statement of Sen. Reed) (arguing 
that the MCA "reverses the presumption" found in earlier legislation and suggesting that 
"[tlhe exception has swallowed up the rule"). 

(6) The text, structure, and legislative history make clear that the MCA, and the 
procedures it authorizes, are unprecedented. Thus, the UCNIJ and CIPA may be helpful 
as reference points, but only insofar as they establish a baseline from which the MCA's 
protections for classified information began and expanded. 

b. The Language of Section 949d of the MCA Does Not Foreclose the Secretary 
of Defense From Authorizing Ex Parte Discovery Proceedings. 

(1) The gravamen of Khadr's argument is that, save for two particularized 
exceptions, section 949d of the MCA authorizes the presence of the accused at all 
"proceedings." Then, relying upon a generic definition of the term "proceedings" lifted 
from a dictionary, he maintains that the process of submitting classified material to the 
Military Judge, under M.C.R.E. 505(e)(3) for ex parte review constitutes such a 
"proceeding" to which the accused is entitled to be present. Therefore, he concludes, 
insofar as that rule authorizes such "proceedings" to be conducted exparte, it is in conflict 
with the governing statute and should be disregarded. 

(2) Khadr's argument proves too much. The MCA specifically provides for ex 
parte review on matters falling outside section 949dYs designated exceptions, making clear 
that Congress specifically understood the definition of "proceeding" to be limited and that 
the Military Judge, like his counterpart in courts-martial and federal trials, would have the 
ability to review classified information outside the presence of the Defense and the 
accused. Thus, it is apparent from the language of section 949d of the MCA that-like 
other judicial activities relating to the protection of national security information-the ex 
parte review of classified information was not intended by Congress to fall within the 
ambit of the term "proceeding." 

Section 949d(b) provides as follows: 
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PROCEEDINGS IN PRESENCE OF ACCUSED - except as provided in 
subsections (c) and (e), all proceedings of a military commission under this 
chapter, including any consultation of the members with the militaryjudge 
or counsel, shall - 

(1) be conducted in the presence of the accused, defense counsel 
and trial counsel; and 
(2) be made part of the record. 

(3) The statute then identifies the two "proceedings" to which the right to 
"presence of the accused" does not apply. The first, contained in subsection (c), provides 
that, during deliberations or voting, only the members may be present. The second, 
contained in subsection (e), authorizes the exclusion of the accused from the proceedings, 
under certain circumstances, for contumacious conduct. Reading these provisions alone 
and out of context, Khadr argues that, because the review of classified information is not 
in either of the two paragraphs identifying "proceedings" from which the accused is 
excluded, it must be one where his presence is permitted. 

(4) However, "[olver and over the [Supreme Court] has stressed that, '[iln 
expounding the meaning of a statute, we must not be guided by a single sentence, or a 
member of a sentence but must look to the provisions of the whole law and to its objects 
and policy."' United States National Bank of Oregon v. Inde~ .  Ins. Agents of America, 
Inc 508 U.S. 439,455 (1993), (quoting United States v. Heris of Boisdore, 49 U.S. (8 -9 

How.) 11 3, 122 (1849)). Thus, the "[ilnterpretation of a word or phrase depends upon 
reading the whole statutory text, considering the purpose and context of the statute and 
consulting any precedents or authorities that inform the analysis." Dolan v. U.S. Postal 
Service, 546 U.S. 481,486 (2006). As explained above, one of the primary purposes of 
the MCA-as evidenced by its text, structure, and history-was to provide broad 
protections for classified information during military commission proceedings, an objective 
that is squarely at odds with Khadr's construction of section 949d. Even more 
significantly, however, when that section is considered from the perspective of "the whole 
statutory text" (@.)-as opposed to Khadr's myopic analysis of section 949d-it is 
manifest that the term "proceeding" does not extend to judicial assessments of matters 
relating to the disclosure of national security information. 

(5) More specifically, section 949d identifies three instances when the military 
judge can review such material outside the presence of the accused-and, importantly, 
these instances fall outside of the "exceptions" of the accused's right to be present for 
"proceedings" listed in subsections (c) and (e). First, in making a determination under 
section 949d(d)(2) that closure of a military commission proceeding is necessary for 
reasons of national security, such finding "may be based upon a presentation, including a 
presentation exparte or in camera, by either trial counsel or defense counsel." See 
section 949d(d)(3) (emphasis added). Section 949d(f) governs the "national security 
privilege" and the protection of classified information, and subsection (f)(2)(C) addresses 
the trial counsel's right to assert an objection based upon the national security privilege 
during the examination of a witness. The latter provides as follows: 
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Following such an objection, the military judge shall take suitable action to 
safeguard such classifiedinformation. Such action may include the review 
of trial counsel's claim of privilege by the military judgein camera and on 
an ex parte basis and the delay of proceedings to permit trial counsel to 
consult with the department or agency concerned as to whether the 
national security privilege should be asserted. 

(emphasis added). Finally, section 949d(f)(3), similarly provides that "[a] claim of 
privilege under this subsection, and any materials submitted in support thereof, shall, upon 
request of the Government, be considered by the military judge in camera and shall not be 
disclosed to the accused." (emphasis added).' 

(6) Thus, although section 949d(b) articulates the general principle that the 
accused is entitled to be present at all "proceedings" and identifies two specific 
"proceedings" that constitute exceptions to that general principle, when considered in its 
totality, the very same statute also identifies three additional occasions-each involving 
the evaluation of classified information-in which the accused is not entitled to be present: 
a hearing on whether, for reasons of national security, the proceedings should be closed to 
the public (section 949d(d)(3)); a review of the trial counsel's objection, based on the 
national security privilege, in connection with a witness's examination (section 
949d(f)(2)(C)); and consideration of other claims of a national security privilege and 
materials in support thereof, upon request of the Government (section 949d(f)(3)). 
Inasmuch as these exceptions to the right of presence are not included in the express 
limitations upon that right, the only logical conclusion is that Congress did not view 
occasions upon which the military judge is required to evaluate classified information or 
matters relating to the disclosure of such information as a "proceeding" governed by 
section 949d(b). Consequently, an exparte discovery review by the military judge of 
classified information likewise does not constitute a "proceeding," and the Secretary of 
Defense's authorization of such a review in the Manual for Militarv Commissions 
therefore cannot contravene the accused's statutory right to presence at "proceedings." 

(7) Finally, it bears noting that if the defense's interpretation of the MCA were 
correct, it would be impossible for this or any military commission proceeding to go 
forward without jeopardizing national security. The protections for classified information 
in the MCA-including those that allow deletions of classified material and the 
substitution of unclassified summaries in the materials provided to the defense-were 

' Section 949d(f)(3) establishes a floor, which requires all deliberations 
conducted thereunder to be conducted-at a minimum-in camera, outside the presence 
of the accused, and without ever informing the accused of the deliberations. Section 
949d(f)(4) authorizes the Secretary of Defense to expand upon those protections, and the 
Secretary did so in M.C.R.E. 505(e)(3) by excluding defense counsel as well. As Khadr 
recognizes, defense counsel's right (or the lack thereof) to participate during in camera 
proceedings is a "distinct issue," which is not currently before the Court. Def Mot. at 5 
n. 17. If and when Khadr raises such a claim, the Government respecthlly requests the 
opportunity to oppose it through a supplemental pleading. 
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enacted precisely to prevent unlawful enemy combatants from ever having access to 
certain extraordinarily sensitive material. It would thwart the purpose of the MCA (in 
general) and its classified-information provisions (in particular) if the accused were entitled 
to review classified materials while the Military Judge is considering whether the defense 
is entitled to review them. Moreover, as noted in 7 6(d), infka, federal courts under CIPA 
and courts-martial under Military Rule of Evidence 505 routinely review such materials, 
and discuss them with the Government, outside the presence of the accused. Given the 
text, structure, and purpose of the MCA, it is impossible that the Military Judge lacks such 
authority here. 

c. The Secretary Of Defense Acted Well Within His Authority In 
Promulgating M.C.R.E. 505(e)(3) and His Judgment In Doing So Is Entitled to 
Judicial Deference. 

( I )  As explained above, Section 949d(b) constitutes no statutory barrier to an 
evidentiary rule authorizing exparte examination of classified information in connection 
with making judicial discovery determinations. In this Section, we demonstrate that, even 
if the statute is arguably ambiguous as to whether a military judge possesses such 
authority, the courts should defer to the judgment of the Secretary of Defense who is 
statutorily responsible for the promulgation of implementing rules, including, specifically, 
rules governing the protection of national security information. 

(2) The Supreme Court has "long recognized that considerable weight should be 
accorded to an executive department's construction of a statutory scheme it is entrusted to 
administer and the principle of deference to administrative interpretations." Chevron, 
U.S.A, Inc. v. Natural Resources Defense Counsel, Inc., 467 U.S. 837, 843 (1984) 
(footnote and citations omitted). As the Chevron Court explained: 

If [in reviewing an agency's construction of a statute] the 
court determines Congress has not directly addressed the 
precise question at issue, the court does not simplyimpose 
its own construction of the statute, as would be necessary in 
the absence of an administrative interpretation. Rather, if 
the statute is silent or ambiguous with respect to the specific 
issue, the question for the court is whether the agency's 
answer is based on a permissibleconstruction of the statute. 

Id. at 843. Thus, "[ilf Congress has explicitly left a gap for the agency to fill, there is an - 
express delegation of authority to the agency to elucidate a specific provision of the 
statute by regulation. Such legislative regulations are given controlling weight unless they 
are arbitrary, capricious, or manifestly contrary to a specific provision of the statute." I d  
at 844 (footnote omitted). See. e.g, United States v. Meade Corn, 533 U.S. 218, 227 
(2001).2 

It is a well-established principle that an agency's interpretation of its organic 
statute to establish procedural rules to govern an intra-agency adjudication are worthy of 

7 AE 61 (Khadr) 
Page 11 of 51



(3) It is without doubt that, in enacting the MCA, Congress has "express[ly] 
delegat[ed] authority to the [Secretary of Defense] to elucidate a specific provision of [the 
MCA] by regulation." Chevroq 467 U.S. at 843. First, in a general sense, Congress has 
directed the Secretary of Defense to promulgate "[plretrial, trial and post-trial procedures, 
including elements, and modes of proof, for cases triable by military commission under this 
chapter . . . in consultation with the Attorney General. Such procedures shall, so far as the 
Secretary considers practicable or consistent with military intelligence activities, apply the 
principles of law and the rules of evidence in trial by general court-martial [but] may not 
be contrary or inconsistent with [the MCA]." See 10 U.S.C. 8 949a(a). 

(4) Specifically, with respect to classified information, section 949d(f)(4) further 
provides: 

ADDITIONAL REGULATIONS - The Secretary of 
Defense may prescribe additional regulations, consistent with 
this subsection, for the use and protection of classified 
information during proceedings of military commissions 
under this chapter. A report on any regulation so prescribed, 
or modified, shall be submitted to the Committed on Armed 
Services of the Senate and the House of Representatives not 
later than 60 days before the date on which such regulations 
or modifications, as the case may be, go into effect. 

(5) In other words, under the MCA, Congress provided a number of specific 
protections for classified information but recognized that it was not necessary to fix all of 
those procedures in statute. Rather, Congress specifically delegated to the Secretary of 
Defense the authority to "prescribe additional regulations for the use and protection of 
classified information." In this regard, Congress's action was consistent with the approach 
taken under the court-martial system, where the procedures authorizing exparte and in 
camera review under Military Rule of Evidence 505 are set out by rule, rather than in the 
statute. In the exercise of his authority under the MCA (see Manual for Military 
Commission$ Foreword and Preamble), the Secretary of Defense issued M.C.R.E. 
505(e)(3). It provides: 

(3) Alternatives to discovery of classijed information. The 
military judge, upon motion of the Government, shall 
authorize, to the extent practicable, (A) the deletion of 

Chevron deference. See, e.g, De Sandoval v. U.S. Att'v Gen., 440 F.3d 1276, 1281 
(1 1 th Cir. 2006) (applying Chevron to Attorney General's promulgation of procedures 
for granting removal hearings to aliens in immigration adjudications within the 
Department of Justice). Regardless of whether Chevron applies to the Secretary's 
interpretation of the MCA's provisions for substantive offenses, see 10 U.S.C. $ 8  950p- 
950w, it is incontestable that Chevron applies to the procedural rules that govern this 
motion. 
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specified items of classified information from materials to be 
made available to the defense; (B) the substitution of a 
portion of summary of the information for such classified 
materials, or (C) the substitution of a statement admitting 
relevant facts that the classified information would tend to 
prove, subject to subsection (e)(4) of this rule. The 
government's motion and any material submitted in support 
thereof shall, upon request of the government, be 
considered by the military judge in camera and exparte. 

(6) Just as there can be no doubt that M.C.R.E. 505(e)(3) was the result of an 
express delegation of authority by Congress to the Secretary of Defense, there is little 
doubt that it satisfies the additional requirements for Chevrondeference. First, in enacting 
the MCA (in general), and section 949d(f) (in particular), "Congress has not directly 
spoken to the precise question," Chevron, 467 U.S. at 843, as to the procedure for a 
judicial determination whether classified national security information is discoverable 
despite its statutory entitlement to particular protection from unnecessary disclosure. 
Rather, Congress specifically delegated the authority to set those procedures to the 
Secretary of Defense, and M.C.R.E. 505(e)(3) "fill[s] [the] gap left, . . . explicitly by 
Congress." Id. at 843-44. 

(7) Nor can it be said that M.C.R.E. 505(e)(3) is not entitled to "controlling 
weight," Chevron, 467 U.S. at 844, on the ground that it is "arbitrary, capricious, or 
manifestly contrary to the statute." (footnote omitted). As explained above, nothing 
in section 949d addresses the specific issue of whether judicial review of classified material 
for the purpose of complying with discovery obligations is a "proceeding" to which the 
accused our defense counsel is entitled to participate. To the contrary, it is evident that, 
by expressly providing for the exclusion of the accused and counsel from similar 
determinations involving classified information but omitting mention of such occasions in 
the particularization of "proceedings" in which the accused could be excluded,~elO 
U.S.C. 5 949d(b), Congress did not intend such reviews to fall within the ambit of the 
term "proceedings." Accordingly, it was not "manifestly contrary to the statute" for the 
Secretary to treat judicial determinations relating to the discovery of classified information 
to the defense in a like manner, viewing them as not a "proceeding" in which the accused 
or counsel was entitled to parti~ipate.~ 

3 Indeed, consistent with Section 949d(b)'s apparent determination that judicial 
assessments concerning the disclosure of classified information did not constitute 
"proceedings," the Secretary of Defense promulgated M.C.R.E. 505(b)(3) which 
expressly excluded in camera proceedings regarding the assertion of the national security 
privilege fiom the ambit of the term: It provides: 

In camerapresentation. In accordance with 10 U.S.C. 5 949d(f)(2)(C), an in 
camera presentation is not a "proceeding" within the meaning of 10 U.S.C. 
5 949d(b). Unless conducted exparte, such presentations may be conducted 
as a conference under the provisions of R.M.C. 802, except that, at the 
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(8) Khadr observes that the provision of the MCA specifically dealing with the 
disclosure of classified information in connection with discovery and therefore "most 
relevant to any evaluation of M.C.R.E. 505(e)(3)" is 10 U.S.C. 3 949j(c). Def. Mot. at 6 
para. (5). In that connection, he observes that nothing in section 949j(c) expressly 
authorizes exparte contact with the military judge in connection with the trial counsel's 
responsibilities for protecting classified information during the discovery process. Such an 
observation, however, is entirely beside the point. The consideration that is of salient 
importance for the purpose of Chevron is that nothing in that Section (or any other) 
forecloses the Secretary from promulgating an evidentiary rule requiring such 
determinations to be conducted exparte at the behest of the Government. And, of equal 
importance, the authority granted the Secretary under section 949d(f)(C)(4) to issue rules 
governing the use and protection of classified information at military commission 
proceedings, is amply sufficient to embrace discovery matters relating to classified 
information under section 949 j (~ ) .~  

(9) Khadr also cites Military Rule of Evidence ("M.R.E.") 505(g)(2), which 
provides for an in camera proceeding during courts-martial to determine whether 
classified information, subject to a claim of privilege, is discoverable. Apparently his 
rationale for the citation to a parallel provision of the rules of evidence governing courts- 
martial is to demonstrate that, in promulgating those rules, the President did not expressly 
provide that such proceedings also be conducted ex parte. But, as Khadr concedes, 
although this rule does not employ the phrase "exparte" in haec verba, it provides that 
"[tlhe government's motion and any materials submitted in support thereof shall, upon 
request of the government . . . not be disclosed to the accused." Thus-insofar as the 
accused is denied the right to be present-M.R.E. 505(g)(2) has the same effect as its 

request of the trial counsel, the accused shall be excluded. . . . If so provided 
in this rule, an in camera presentation may be ex parte, in which case the 
presentation will be made by the trial counsel, in writing, to the military 
judge outside the presence of the accused and defense counsel. 

(10) Khadr also argues (Def Mot. at 6 para. (5)) that, because MCA Section 949(f)(2)(C) 
expressly authorizes the military judge of a military commission to entertain exparte 
submissions by the trial counsel in connection with the assertion of a national security privilege 
at trial, the canon of construction expressio unius est exclusion alterius suggests that Congress 
intended to preclude exparte contact between the trial counsel and the judge for the purpose of 
assessing discovery obligations. Such a canon of construction, howeve;, does not apply to a 
statute in which Congress has expressly stated that the Secretary of Defense should prescribe 
additional procedures beyond those specified in the statute. 10 U.S.C. 3 949a(a). Congress 
here clearly did not intend to spec@ the procedures for the protection of classified 
information-and to exclude all others-but rather, intended to specify some and to leave the 
additional procedures to be defined by regulation. 
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counterpart governing classified discovery in connection with military commission 
proceedings. 

(1 1) To be sure, M.R.E. 505(g)(2) and M.C.R.E. 505(e)(3) differ in that the latter 
rule authorizes exparte proceedings, while the former refers only to 'h camera 
proceedings." Khadr is simply wrong, however, in his suggestion that the MCA 
admonished the Secretary of Defense to model implementing rules governing military 
commissions upon practices and procedures governing courts-martial. BeDef .  Mot. at 6 
para. 6. To the contrary, the MCA requires adherence to court-martial procedures only 
"so far as the Secretary considers [such consistency] practicable or consistent with military 
or intelligence activities . . . ." 10 U.S.C. § 949a(a); see also 152 Cong. Rec. S-10243, 
10244 (daily ed. Sept. 27,2006) (statement of Sen. Levin) (emphasizing this point). 
Thus, particularly where intelligence equities are involved, the legislation affords the 
Secretary necessary discretion to promulgate a more restrictive rule governing the 
presence or involvement of defense counsel in the process of determining the propriety of 
disclosing classified information than that which arguably governs courts-martial. Indeed, 
as we explain later, the practice of excluding defense counsel from deliberations relating to 
the discoverability of classified information generally governs such proceedings in the 
federal courts and has been repeatedly sustained in the face of judicial challenge. 

(12) Finally, there is no merit to Khadr's claim (Def. Mot. at 6-7, para. 8) that the 
presence of the accused during judicial determinations relating to the discovery of 
classified information is compelled by Common Article 3 of the 1949 Geneva 
Conventions. To the contrary, Common Article 3 simply does not address the issue. 
Moreover, insofar as Common Article 3 purports to require the trial of an accused by a 
"regularly constituted court," i.e. one "'established and organized with the laws and 
procedures already in force in a country,"' (Def. Mot. at 7, quoting Hamdan v. Rumsfeld 
126 S. Ct. 2740,2797 (2006)), the procedure of excluding the defendant from judicial 
deliberations concerning the discoverability of classified or sensitive information plainly so 
qualifies. In any event, section 948b(g) precludes Khadr from "invok[ing] the Geneva 
Conventions as a source of rights," and section 948b(f) also emphasizes that "[a] military 
commission established under [the MCA] is a regularly constituted court, affording all the 
necessary 'judicial guarantees which are recognized as indispensable by civilized peoples' 
for purposes of common Article 3 of the Geneva Conventions." 

d. Under Principles of Law Governing Federal Courts, Ex Parte Proceedings To 
Determine the Discoverability Of Material in the Hands of the Government, 
Including Classified Information Are Plainly Permissible. 

(1) There is yet an additional reason to defer to the Secretary's determination, in 
promulgating the exparte provision contained in M.C.R.E. 505(e) (3). The practice is 
fully consistent with federal statutory and procedural norms governing the same matter 
and is supported by federal jurisprudence rejecting challenges to it. Accordingly, it can 
hardly be said that the Secretary adopted a novel practice lacking a congressional or 
judicial pedigree or otherwise acted in a manner that Congress would not have sanctioned. 
Cf Chevron, 467 U.S. at 845 (administrative interpretations of a statute should not be - 
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disturbed "unless it appears from the statute or its legislative history that the 
accommodation is not one that Congress would have ~anctioned.").~ 

(2) Perhaps most significantly, section 4 of CIPA, 18 U.S.C. Supp. 111, provides in 
part (emphasis added): 

Discovery of classified information by the defendants 
The court, upon a sufficient showing, may authorize the United 
States to delete specific items of classified information fiom 
documents to be made available to the defense through discovery 
under the Federal Rules of Criminal Procedure, to substitute a 
summary of the information for such classified documents, or to ' 

substitute a statement admitting relevant facts that the classified 
information would tend to prove. The court may permit the United 
States to make a request for such authorization in the form of a 
written statement to be inspected by the court alone. 

(3) Likewise, Fed. R. Crim. P. 16(d), captioned "Regulating Discovery," provides, 
in part, as follows: 

Protective and Modifying Orders. At any time the court may, 
for good cause, deny restrict or defer discovery or inspection, or 
grant any other appropriate relief. The court may permit a party 
to show good cause by written statement that the court will 
expect ex parte. 

(4) Thus, both the provision of CIPA that is most analogous to M.C.R.E. 
505(e)(3), and Fed. R. Crim. P. 16(d), which has an earlier origin, authorize the 
Government to make exparte submissions in connection with claims that particular items 
of information are either not discoverable, or that such discovery should either be 
curtailed or substitutions permitted. 

(5) The courts that have addressed the question in the wake of these enactments, 
have repeatedly sanctioned the use of exparte hearings to determine the Government's 

In the same vein, it is well settled that '"[wle assume that Congress is aware of 
existing law when it passes [new] legislation."' South Dakota v. Yankton Sioux Tribe, 
522 U.S. 329, 35 1 (1998) (quoting Miles v. Apex Marine Cog., 498 U.S. 19,32 (1 990)). 
Thus, when Congress enacted the MCA, it was presumptively aware that its prior 
legislative enactments concerning the resolution of discovery issues in cases involving 
classified sensitive information, expressly authorized judicial resolution via exparte 
proceedings, and that such proceedings have withstood subsequent judicial scrutiny. 
Nothing in the MCA suggests that, in cases involving the discovery of national security 
information in the context of military commission proceedings, Congress intended to 
provide for less protection of classified information than its prior legislative practice in 
treating the same issue. 
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discovery responsibilities, even rejecting claims-similar to Khadr's-that such 
procedures should not permit argument or written submissions by the Government. For 
example, in United States v. Klimavicius-Violria, 144 F.3d 1249 (9th Cir. 1998), the 
court observed that, although exparte hearings are generally disfavored, "[iln a case 
involving classified documents, . . . ex parte, in camera hearings in which government 
counsel participates to the exclusion of defense counsel are part of the process that the 
district court may use in order to decide the relevancy of the information. Such a hearing 
is appropriate if ;he court has questions about the confidential nature of the information 
or its relevancy." Id. at 1261 (emphasis added); see also United States v. OYHara, 301 
F.3d 563, 568 (7th Cir. 2002) (holding that district court properly conducted in camera, 
ex parte proceedings to determine whether classified information was discoverable); 
United States v. Marzook, 435 F. Supp. 2d 708, 745 (N.D. Ill. 2006) ("the plain text of 
[CIPA] Section 4 specifically permits a court to review classified information ex parte"); 
United States v. Libbv, 429 F. Supp. 2d 46,48 (D.D.C. 2006) (opinion on 
reconsideration) (authorizing the government to make ex parte "filings it deems 
appropriate, necessary and permissible under [CIPA] Section 4"); United States v. 
Abuiihaad, 2007 WL 2972623, at *l (D. Conn. Oct. 11,2003) (noting that "numerous 
courts have upheld the propriety of ex parte, in camera proceedings in cases involving 
classified information"; collecting cases); United States v. Ressam, 221 F. Supp. 2d 
1252, 1258 (W.D. Wash. 2002) ("ex parte, in camera hearings for the purpose of pretrial 
discovery rulings are entirely consistent with CIPA").6 

(6) The courts have, likewise, uniformly rejected arguments that such hearings 
should, in any event, include the presence and participation of defense counsel. 
Specifically, they have reasoned that such involvement would effectively frustrate the 
overarching purpose of the exparte procedures set out in Section 4 of CIPA and Fed. R. 
Crirn. P. 16(d). In United States v. Sarkissian, 841 F.2d 959 (9th Cir. 1988), for example, 
the court addressed the argument that Section 4 did not authorize the Government to 
assert and litigate a claim of privilege exparte and in camera. In rejecting this argument, 
it observed that: 

In its 5 December 2007 ruling outlining the procedures for dealing with exparte 
matters (Def. Mot. Att. C), this Court indicated that it would accept the Government's 
written motion and other materials submitted in support thereof fiom the prosecutor-but 
added that "there will be no words exchanged." Of course, such an environment does not 
allow for questions to be asked by the Court and addressed by the Government, or for 
clarifications to be made. Accordingly, silence between the Court and trial counsel 
should not be required; rather, employing the use of a court reporter with the appropriate 
security clearance would be a better alternative. It appears that the Court's instruction 
may have been based upon the language of M.C.R.E. 505(b)(3), which states that an in 
camera, ex parte presentation "will be made by the trial counsel, in writing, to the 
military judge, outside the presence of the accused and defense counsel." As the cases 
cited above clearly indicate, however, Article I11 courts have recognized that although 
CIPA Section 4 speaks only of the Government submitting a written statement, "ex parte, 
in camera hearings in which government counsel participates to the exclusion of defense 
counsel are part of the process that the district court may use," particularly "if the court 
has questions about the confidential nature of the information or its relevancy." 
Klirnavicius-Viloria, 144 F.3d at 1261. 
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[tlhe clear language of the statute and its legislative history 
foreclose that contention. Section 4 allows the court to "permit 
the United States to make a request . . . in the form of a written 
statement to be inspected by the court alone. . . . The 
legislative history [of CIPA] emphasizes that "since the 
government is seeking to withhold classified information from 
the defendant, an adversarial hearing with defense knowledge 
would defeat the very purpose of the discovery rules." H.R. 
Rep. No. 831, 96th Cong. 2d., Sess. 27 n. 22. 

Id. at 965-66 (citations omitted). And, likewise, in United States v. Meia, 448 F.3d 436, 
457 (9th Cir. 2006), the court rejected the claim that "CIPA contemplates that judicial 
determinations regarding the disclosure of classified information will be made with the 
participation of the defendants and their counsel . . . ." It reasoned that "as the House 
Report [concerning the legislation that was to become CIPA] explains, 'since the 
government is seeking to withhold classified information from the defendant an 
adversary hearing with defense knowledge would defeat the very purpose of the 
discovery rules."'7 

(7) In the context of military commission proceedings, it would likewise be an 
absurd construction of section 949j(c)(2), which authorizes the Government, in the 
course of complying with discovery obligations, 'Yo protect from disclosure, sources, 
methods, or activities by which evidence," to disregard the very procedure, set out in 
M.C.R.E. 505(e)(3), for exparte determinations whether such items are subject to 
discovery. As in the case of CIPA and Fed. R. Crim. P. 16(d), the presence of the 
accused and counsel at such a proceeding would hs t ra te  its objective, exposing them to 
the very material that the Government is seeking to protect from disclosure via a judicial 
determination that it is either not discoverable or that the defendant's discovery rights can 
adequately be protected by the redaction of sensitive but irrelevant details. If Congress 
sought to prevent such consequences, via the enactment of CIPA and Fed. R. Crim. P. 
16(d), in federal criminal trials (see, e.g, H.R. Rep. No. 96-83 1, pt. 1 at 27 n. 22 (1980)), 
it surely would not have intended a different results in trials involving unlawfil enemy 
combatants where the stakes, involving the inadvertent .or unnecessary disclosure of 
classified information, are immeasurably higher. 

It is puzzling-to say the least-for Khadr to suggest that Defense counsel 
should be permitted to participate in ex parte proceedings under M.C.R.E. 505(e)(3) 
because "any information the government would seek to disclose to the military judge ex 
parte would appear to be within the scope of the government's discovery obligations." 
Def Mot. at 5 n. 17. The very purpose of such a hearing is to obtain a judicial 
determination whether the material at issue is discoverable and, in the event that it is, to 
obtain a judicially satisfactory substitute, excerpt, or redaction that can be provided to the 
defense. Nor is it of consequence that the accused's attorney possesses a security 
clearance. If the classified material at issue is not discoverable in the first place, even 
cleared counsel has no need or right to possess it. 
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7. Oral Argument: In light of the fact that the MCA directly and conclusively 
addresses the issue presented, the Prosecution believes that the motion could be readily 
denied. To the extent, however, that the Military Judge orders the parties to present oral 
argument, the Government will be prepared to do so. 

8. Witnesses and Evidence: All of the evidence and testimony necessary to deny 
t h s  motion is already in the record. 

9. Certificate of Conference: Not applicable. 

10. Additional Information: None. 

11. Submitted by: 

Major, USMC 
Prosecutor 

KEITH A. PETTY 
CAPT, JA, USA 
Assistant Prosecutor 

JOHN MURPHY 
Assistant Prosecutor 
Office of Military Commissions 

CLAYTON TRIVETT, JR. 
Assistant Prosecutor 
Office of Military Commissions 
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UNITED STATES OF AMERICA 

 
v. 
 

OMAR AHMED KHADR 
 

 
 

 
Defense Motion 

For Appropriate Relief 
 

(to Preclude Further Ex Parte Proceedings 
Under Color of M.C.R.E. 505(e)(3)) 

 
11 January 2008 

 
 

1.  Timeliness:  This motion is filed within the timeframe established by R.M.C. 905 and the 
Military Judge’s 5 December e-mail order. 
 
2.  Relief requested:  The defense respectfully requests the Military Judge to issue an order 
declaring M.C.R.E. 505(e)(3) to be inconsistent with the provisions of the Military Commissions 
Act of 2006, P.L. 109-366, 120 Stat. 2600 (MCA), to the extent M.C.R.E. 505(e)(3) purports to 
authorize the government to resolve a claim of privilege relating to classified information 
through ex parte proceedings. 
 
3.  Overview: 
 

a. With exceptions not applicable here, MCA § 949d(b) unambiguously provides the 
accused with the right to be present at all proceedings of a military commission.  MCA § 
949d(f)(2)(C) carves out an exceedingly narrow exception to this statutory right, in very limited 
circumstances, for the protection of classified information: the military judge may permit ex 
parte contact in limited circumstances following an objection by trial counsel “during the 
examination of any witness” at trial.  Consistent with the accused’s right to be present, the MCA 
otherwise allows the government to resolve claims of privilege relating to classified information 
in camera, not ex parte.1  Notwithstanding the unambiguous statutory requirement that the 
accused be present during all proceedings, the Secretary of Defense promulgated M.C.R.E. 
505(e)(3), which purports to authorize the government to resolve a claim of privilege relating to 
classified information in connection with discovery through an ex parte proceeding.  The 
prosecution relied on this ultra vires provision to provide the Military Judge with materials 
relating to this case (and presumably otherwise within the scope of the government’s discovery 
obligation) on 6 December 2007.  The result was a proceeding of this Commission from which 
the accused and his counsel were excluded, over defense objection, in contravention of MCA § 
949d(b). 
 
4.  Burdens of proof and persuasion:  This motion principally presents a question of law.  As 
the moving party, the burden of persuasion is on the defense.  
 
 
 

                                                 
1 MCA § 949d(f)(3). 
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5.  Facts: 
 

a. Congress enacted, and the President signed into law, the MCA on 17 October 
2006.  The Secretary of Defense issued the Manual for Military Commissions on or about 18 
January 2007.2 
 

b. Charges were initially sworn against Mr. Khadr on 2 February 2007 and referred 
for trial by this Military Commission on 24 April 2007.  Following dismissal of those charges, 
government appeal, and remand, Mr. Khadr was arraigned on 8 November 2007. 
 

c. On or about 1 December 2007, without notification to the defense Major Jeffrey 
Groharing (trial counsel) invoked M.C.R.E. 505(e)(3), seeking to provide the Military Judge 
with classified matters ex parte in connection with discovery.  The prosecution claimed that the 
matters were classified at the “secret/SCI” level.3 
 

d. Upon notification of the government’s request, the defense objected to the 
proposed procedure via e-mail on the grounds that M.C.R.E. 505(e)(3) conflicts with MCA § 
949d(b) and requested the Military Judge to refrain from acting on the prosecution request before 
the opportunity for full briefing and argument on the issue.4 
 

e. On 5 December 2007, the Military Judge issued an e-mail order finding that the 
provisions of M.C.R.E. are not “facially invalid,” and indicating his intention to conduct the 
requested review.  The order additionally directed the defense to file the instant motion on or 
before 11 January 2008.5 
 

f. On 6 December 2007, the Military Judge reviewed matters submitted by the 
prosecution ex parte at Guantanamo Bay, Cuba.  The Military Judge declined to issue an order 
under the provisions of M.C.R.E. 505(e).6 
 

g. LCDR Kuebler, Mr. Khadr’s detailed defense counsel, possesses a permanent 
“secret” clearance and an interim “top secret” clearance.7 
 

                                                 
2 See Manual for Military Commissions, Executive Summary, of 18 January 2007. 
3 (MAJ Groharing e-mail of 1 Dec 07 (Attachment A).) 
4 (LCDR Kuebler e-mail of 4 Dec 07 (Attachment B).) 
5 (LTC Chappell e-mail of 5 Dec 07 Attachment C.) 
6 (LTC Chappell e-mail of 6 Dec 07 (Attachment D).) 
7 (Chris M. Winch Memo of 27 Aug 07 (Attachment E).) 
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6.  Law and argument: 
 

a. The Accused And Defense Counsel Have An Unambiguous Right To Be Present At 
All Proceedings Of A Military Commission 
 

(1) There can be little serious dispute that the right to be tried in one’s presence lies at 
the very heart of Anglo-American notions of a fair trial.8  It has long been recognized in court-
martial proceedings under the Uniform Code of Military Justice (UCMJ)9 (on which the MCA is 
“based”)10 as well.11  While consciously choosing to omit many trial rights traditionally 
associated with criminal prosecution in the United States,12 in enacting the MCA, Congress 
specifically elected to preserve this right:  MCA § 949a(b)(B) provides that the “accused shall be 
present at all sessions of the military commission (other than those for deliberations or voting), 
except when excluded under section 949d of this title.  MCA § 949d(b), in turn, reiterates the 
right of the accused to be present with limited exceptions inapposite here: 
 

Except as provided in subsections (c) and (e), all proceedings of a military 
commission, including any consultation of the members with the military judge or 
counsel, shall— 

(1) be in the presence of the accused, defense counsel, and trial 
counsel; and 
(2) be made part of the record. 

 
(2) Subsections (c) and (e) establish two narrow exceptions to the general rule that 

the accused has the right to be present:  Subsection (c) provides that “[w]hen the members of a 
military commission . . . deliberate or vote, only the members may be present.”13  Subsection (e) 
provides that the accused may be excluded if, after warning by the military judge, “the accused 
persists in conduct that justifies exclusion from the courtroom—(1) to ensure the physical safety 
of individuals; or (2) to prevent disruption of the proceedings by the accused.”14  Neither 
exception applies here. 
 

(3) Likewise, there can be little argument that provision of evidence by the 
prosecution to the military judge for review in connection with discharge of the government’s 
                                                 
8 See Illinois v. Allen, 397 U.S. 337, 338 (1970) (“One of the most basic of the rights guaranteed by the 
Confrontation Clause is the accused's right to be present in the courtroom at every stage of his trial.”); see 
also Lewis v. United States, 146 U.S. 370 (1892). 
9 10 U.S.C.S. §§ 801 et seq (2007). 
10 MCA § 948b(c). 
11 10 U.S.C.S. § 839(b) (2007) (accused must be present for all proceedings except “[w]hen the members 
of a court-martial deliberate or vote”). 
12 See, e.g., MCA § 948b(d) (listing UCMJ provisions not applicable in trials by military commission). 
13 MCA § 949d(c). 
14 MCA § 949d(e). 
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discovery obligations constitutes a “proceeding” of the military commission.  Black’s Law 
Dictionary defines “proceeding” to include “the form and manner of conducting juridical 
business before a court or judicial officer. . . . including all possible steps in an action from its 
commencement to the execution of its judgment.”15  Moreover, the language of MCA § 948d(b) 
mirrors the language of Article 39(b) of the UCMJ.  That provision of the UCMJ has long been 
interpreted as prohibiting ex parte communications involving the military judge or the 
conducting of business by a court-martial otherwise outside the presence of the accused and 
counsel.  See United States v. Priest, 42 C.M.R. 48 (C.M.A. 1970); United States v. Chavira, 25 
M.J. 705 (A.C.M.R. 1987); United States v. Dean, 13 M.J. 676 (A.F.C.M.R. 1982).  Thus, the 6 
December 2007 ex parte review was clearly a proceeding of the military commission from which 
the accused and his counsel were excluded.  Any other conclusion would defy the plain and 
unambiguous meaning of the word “proceeding,” as well as common sense. 
 

b. Provisions Of The MCA Dealing With Classified Information Do Not Provide The 
Secretary Of Defense With Authority To Issue A Rule Of Evidence Or Procedure In 
Contravention Of The Accused’s Statutory Right To Be Present At All Proceedings Of The 
Military Commission 
 

(1) The statute could not be clearer: all proceedings of a military commission must be 
conducted in the presence of the accused and counsel, except under the two narrow exceptions 
provided in MCA § 949d.  Notwithstanding this clear statutory language, the Secretary of 
Defense prescribed (and the prosecution has invoked) M.C.R.E. 505(e)(3).  This rule purports to 
authorize the prosecution to submit matters to the military judge “in camera and ex parte” in the 
course of complying with its discovery obligations in military commissions.  To the extent this 
provision contemplates a proceeding of the commission from which the accused and counsel are 
excluded, it is plainly inconsistent with MCA §§ 949a(b)(B) and 949d(b) and therefore invalid. 
 

(2) The Secretary of Defense has no authority to promulgate a rule of evidence or 
procedure that is inconsistent with the MCA.  While MCA § 949a(a) does give the Secretary the 
authority to prescribe rules of evidence and procedure for military commissions under the MCA, 
such rules may not be “contrary to or inconsistent with” the MCA itself.  Nothing in the statute 
gives the Secretary the authority to contravene Congress’ clear statement that all proceedings of 
a military commission be conducted in the presence of accused and counsel.16 
 

(3) Examination of the provisions of the MCA dealing with protection and discovery 
of classified information do not compel a contrary result.  MCA § 949d(f) establishes a “national 
security privilege,” which governs the use and disclosure of classified information in military 
commission proceedings.  MCA § 949d(f)(3) provides that a “claim of privilege under this 
                                                 
15 Black’s Law Dictionary 1204 (6th ed. 1990) (emphasis added). 
16 The government has acknowledged that the Secretary may not prescribe rules of procedure inconsistent 
with the MCA or the Constitution.  (See Pros. Resp. to Def. Req. for Abeyance of Proceedings of 12 Oct 
07.)  Moreover, this Military Commission has already once rejected government efforts to rely on 
Secretarial gloss of the MCA to overcome an unambiguous statutory requirement.  (See Disposition of 
Pros. Mot. for Reconsideration of 29 Jun 07.) 
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subsection and any materials submitted in support thereof, shall, upon request of the 
Government, be considered by the military judge in camera and shall not be disclosed to the 
accused.”  Subsection (f)(3) does not state or suggest that the accused or counsel may be 
excluded from an in camera proceeding for such purposes, merely that “materials submitted in 
support thereof . . . shall not be disclosed to the accused.”  (Emphasis added).  Moreover, 
subsection (f)(3) says nothing that requires materials submitted by the government to be withheld 
from counsel for the accused.17 
 

(4) The one provision of the MCA that does allow for “ex parte” contact under very 
limited circumstances simply provides no authority for M.C.R.E. 505(e)(3).  MCA § 
949d(f)(2)(C), which governs assertion of the national security privilege “at trial,” states: 
 

During the examination of any witness, trial counsel may object to any question, 
line of inquiry, or motion to admit evidence that would require the disclosure of 
classified information.  Following such an objection, the military judge shall take 
suitable action to safeguard such classified information.  Such action may include 
the review of trial counsel’s claim of privilege by the military judge in camera and 
on an ex parte basis . . . . 

 
Thus, the MCA contemplates one, very narrow set of circumstances (i.e., after a particular 
objection at trial during cross-examination of a witness) under which an ex parte contact may be 
authorized.  It in no way provides authority for the Secretary to issue a rule requiring the military 
judge to allow the government to circumvent the accused’s right to be present at all stages of the 
proceedings through a claim of privilege in the discovery phase of a military commission case. 

                                                 
17 Strictly speaking, the question of disclosure to defense counsel (as opposed to the presence of accused 
and counsel at the in camera review), presents a distinct issue.  However, any information the government 
would seek to disclose to the military judge ex parte would necessarily appear to be within the scope of 
the government’s discovery obligations under R.M.C. 701, otherwise there would be no need to invoke 
the M.C.R.E. 505(e)(3) procedure.  Therefore, the government is clearly required to disclose the 
information to defense counsel.  To the extent the government takes the position that matters not 
disclosed to the accused should not be disclosed to counsel, this would be exceedingly odd.  The 
government has served 172 classified documents on defense counsel in discovery in this case, subject not 
only to federal statutes and regulations prohibiting disclosure to the accused, but subject to a protective 
order issued by the military judge as well, which prohibits disclosure to the accused.  In addition, defense 
counsel are subject to protective orders requiring them to keep the names of witnesses from their client.  
(See Protective Orders Nos. 002-003.)  Indeed, the government went so far as to serve two sets of 
unclassified discovery on the defense – one for counsel and one for the accused.  Moreover, the MCA 
itself appears to contemplate defense counsel having access to information not necessarily provided to the 
accused.  If the accused elects to be represented, he must be represented either by military counsel or, 
under MCA § 949c(b)(3), civilian defense counsel who is a U.S. citizen with a security clearance.  MCA 
§ 949c(b)(4) specifies civilian counsel’s obligation to refrain from disclosing classified information to 
“any person not authorized to receive it[,]” including, presumably, the accused.  Clearly, the government 
expects defense counsel to see and possess a considerable amount of information not disclosed to the 
accused.  But seemingly, in the government’s view, the prosecution gets to decide which classified 
matters admittedly within the scope of its discovery obligation will be provided to defense counsel and 
which matters will not.  Congress could not have intended and indeed did not provide for such an 
anomalous result. 
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(5) The provision of the MCA specifically dealing with disclosure of classified 

information in discovery, and therefore most relevant to any evaluation of M.C.R.E. 505(e)(3), is 
MCA § 949j(c).  That subsection provides that the military judge, “upon motion” of the trial 
counsel, shall authorize, “to the extent practicable,” various alternatives to full disclosure (e.g., 
production of a substitution for or summary of classified information).  While trial counsel’s 
“motion” under this provision may, presumably, be resolved through a claim of privilege 
reviewed in camera, nothing in MCA § 949j(c) allows for such a claim of privilege, in the course 
of discovery, to be resolved on an ex parte basis or would allow the Secretary to issue a rule 
providing for such.  Indeed, under the principle expressio unius est exclusio alterius, Congress’ 
omission of any provision allowing for an ex parte contact in the course of discovery when it 
expressly allowed for such contacts (under limited circumstances) at trial, creates a strong 
negative inference that Congress intended to preclude use of such a procedure.18 
 

(6) This conclusion is strengthened by examination of M.R.E. 505, governing use and 
disclosure of classified information in courts-martial.  M.R.E. 505(g)(2), like MCA § 949j(c), 
provides for employment of alternatives to disclosure of classified information in connection 
with discovery.  That subsection states that a government motion and materials in support thereof 
may “be considered by the military judge in camera and shall not be disclosed to the accused.”  
M.R.E. 505(i)(1), in turn, defines an “in camera proceeding [as] a session under Article 39(a) 
from which the public is excluded. (emphasis added).”  As the MCA is intended to establish a 
trial process “based upon” the practice and procedures of courts-martial, Congress’ use of 
language mirroring the existing procedures in courts-martial creates a strong inference that it 
intended the same procedures to apply in military commissions, except where, as it did in MCA 
§ 949d(f)(2)(C), Congress authorized a different procedure.  It is clear that Congress considered 
and ordained employment of the same procedure for resolving claims of privilege as employed in 
courts-martial, i.e., an in camera, not an ex parte proceeding, which, in the government’s view, 
would exclude the accused and counsel.19 
 

(7) Finally, this conclusion is compelled by express Congressional intent to comply 
with U.S. obligations under Common Article 3 of the 1949 Geneva Conventions.20  In Hamdan 

                                                 
18 See Leatherman v. Tarrant County Narcotics Intelligence & Coordination Unit, 507 U.S. 163, 168 
(1993). 
19 M.C.R.E. 505(b)(3) states that an “in camera presentation” is not a “proceeding” of the military 
commission.  The rule goes on to state that the accused may therefore be excluded at the request of the 
trial counsel.  The attempt to torture language in this manner should be given no effect.  As noted above, 
the relevant rule applicable in trials by court-martial, on which military commissions are based, defines an 
“in camera” proceeding as one from which the public is excluded.  This is consistent with the ordinary 
and accepted meaning of the phrase “in camera,” which entails a “judicial proceeding . . . had before the 
judge in his private chambers or when all spectators are excluded from the courtroom.”  Black’s Law 
Dictionary 760 (6th ed. 1990) (emphasis added).  For purposes of this motion, however, the Military 
Commission need not decide on the validity of M.C.R.E. 505(b)(3)’s creative “definition” of the term in 
camera; at most, it would allow a proceeding from which the accused could be excluded, not an ex parte 
proceeding such as that conducted on 6 December 2007. 
20 See MCA § 948b(f). 
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v. Rumsfeld,21 a majority of the Supreme Court defined a “regularly constituted court” for 
purposes of Common Article 3 as one "established and organized in accordance with the laws 
and procedures already in force in a country."22  Thus, the Supreme Court concluded that Mr. 
Hamdan was entitled under Common Article 3 to be tried by a tribunal employing the rules and 
procedures applicable in trial by courts-martial absent some “practical need” justifying deviation 
from court-martial practice.  Here, Congress evidently considered, and rejected, the notion that 
there existed any “practical need” justifying a departure from court-martial practice under 
M.R.E. 505 as it relates to discovery.  To the extent M.C.R.E. 505(e)(3) purports to authorize a 
procedure to the contrary, it simply violates the otherwise applicable requirement of MCA § 
949d(b) (allowing the accused to be present) and is therefore invalid. 
 

(8) The point is much more than academic.  Ex parte proceedings, such as those 
contemplated here, undermine the effective operation of an adversarial justice system and the 
integrity of the truth-seeking process.  Unable to examine classified information, defense counsel 
cannot dispute a claim that disclosure would undermine national security.23  The government 
routinely overclassifies information or seeks to classify information available through open 
sources.24  The military judge cannot be reasonably expected to invest the time and energy to 
develop the case that disclosure of a particular piece of classified information would not be 
“detrimental to the national security” – that is presumably the job of defense counsel.  Nor can 
defense counsel dispute the practicability of proffered alternatives to full disclosure classified 
information or advocate for particular alternatives.  Without doubting the good faith of the 
military judge or trial counsel, they simply cannot know the defense case, theories the defense 
may pursue, or how particular items of evidence may fit in with these theories or with evidence 
defense counsel have gathered from their client or through their own investigation.  The result is 
a retardation of the truth-seeking process, and one completely unjustified by any countervailing 
governmental interest.  It is simply impossible to see how disclosure of classified information to 
a military officer or other qualified counsel with appropriate security clearance would ever 
undermine national security.  In such circumstances, the government’s invocation of such a 
procedure can only serve to seriously undermine public confidence in the legitimacy of military 
commissions under the MCA.  This cannot be consistent with the intent of Congress. 
 

(9) Nothing in these provisions of the MCA allows for the Secretary to prescribe 
rules allowing ex parte proceedings in contravention of the clear statutory requirement that the 
accused and counsel be present at all proceedings.  The Military Judge should issue an order to 
this effect, which will preclude future attempts to rely on this provision to violate Mr. Khadr’s 
statutory rights in this proceeding. 
 

                                                 
21 126 S.Ct. 2740 (2006). 
22 Id. at 2797. 
23 Cf. MCA § 949d(f)(1) (classified information is protected from disclosure only if “disclosure would be 
detrimental to national security.”). 
24 See The 9/11 Commission Report, FINAL REPORT OF THE NATIONAL COMMISSION ON 
TERRORIST ATTACKS UPON THE UNITED STATES 417 (2004); see also Briefing Memo. Of 
Lawrence J. Halloran of 24 Feb 05 (Attachment F). 
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c.  Conclusion: 
 

(1) The MCA allows the government to protect classified information.  The relevant 
section of the MCA allows the government to resolve claims of privilege in camera, subject to 
the general statutory right of the accused and counsel to be present at all stages of the 
proceedings.  While classified information need not necessarily be shown to the accused in such 
a proceeding, nothing in the MCA suggests that classified information that is clearly material to 
the preparation of the defense be withheld from defense counsel with the requisite security 
clearance.  To the extent M.C.R.E. 505(e)(3) purports to authorize ex parte proceedings to 
resolve claims of privilege in the course of discovery, it is inconsistent with the MCA and 
therefore invalid. 

7. Oral Argument:  The Defense requests oral argument as it is entitled to pursuant to R.M.C. 
905(h) (“Upon request, either party is entitled to an R.M.C. 803 session to present oral argument 
or have evidentiary hearing concerning the disposition of written motions.”).  Oral argument will 
allow for a thorough consideration of the issues. 

8.  Witnesses and evidence:  Attachments A through F. 
 
9.  Certificate of conference:  The defense and prosecution have conferred.  The prosecution 
objects to the relief requested. 
 
10. Additional Information:  In making this motion, or any other motion, Mr. Khadr does 
not waive any of his objections to the jurisdiction, legitimacy, and/or authority of this Military 
Commission to charge him, try him, and/or adjudicate any aspect of his conduct or detention. 
Nor does he waive his rights to pursue any and all of his rights and remedies in and all 
appropriate forms. 
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 SSG, DoD OGC 

 
 

  

  
 

 
 
 

 

Subject: Ruling - D-015 - Motion for Appropriate Relief (to Preclude Furthe Ex Parte Proceedings 
Under Color of M.C.R.E. 505(e)(3)) - US v. Khadr

Attachments: D-015 - Ruling - Final.pdf

Page 1 of 1

2/21/2008

COL Brownback has directed that I forward the attached ruling to counsel and other interested persons. 
  

v/r,  

LTC , USAR  
Senior Attorney Advisor  
Military Commissions Trial Judiciary  
Department of Defense  

From: Pete Brownback [mailto:abnmj@cfl.rr.com]  
Sent: Thursday, February 21, 2008 09:53 
To:  LTC, DoD OGC 
Subject: Ruling - D-015 - Motion for Appropriate Relief (to Preclude Furthe Ex Parte Proceedings Under Color of 
M.C.R.E. 505(e)(3)) - US v. Khadr 
 
LTC , 
  
    Attached is the commission's ruling on D-015, the defense motion for appropriate relief to preclude further ex 
parte proceedings under color of M.C.R.E. 505(e)(3).   Please forward it to counsel in the case of United States v. 
Khadr.  Please distribute it to other interested parties. 
  
COL Brownback 
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 SSG, DoD OGC

 
 

 
 
 

 
 
 

Subject: RE: U.S. v. Khadr -- Defense Repy (Ex Parte Proceedings) D15

Attachments: 2008-01-24 Def Reply to Govt Respns to Mtn for Approp Relief (Ex Parte Proceedings).pdf

2008-01-24 Def 
Reply to Govt R...

Sir,

1.  Please find attached for filing the defense reply to the government response to the 
defense motion to preclude further ex parte proceedings (D015).

2.  The defense notes that it has elected not to file reply briefs with respect to D016, 
D017, and D019, and instead to allow the motions to be decided by the Military Judge on 
the basis of the motions and responses alone.

3.  The defense decision not to submit replies should not be construed as agreement with 
or acquiescence in any of the government's positions, factual or legal, as set forth in 
their responsive pleadings.  Rather, given limitations on time and resources available to 
the defense, it cannot competently continue its preparation for trial, prepare for the 4 
February hearing, and adequately respond to the government's pleadings.

VR,

LCDR Kuebler
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ew, SSG, DoD OGC

 
 

 
 

 
 

 
 

Subject: Re: Filing Designation: D015 Motion to Preclude Further Ex Parte Proceedings - US v. Khadr

Attachments: D 15 - Prosecution Response - 505.pdf

D 15 - Prosecution 
Response - ...

Sir,

Prosecution response is attached.

V/R,

Major Groharing

, LTC, DoD OGC wrote:

> All parties,
>  
> The filing designation for the 11 JAN 08 Defense Motion to Preclude 
> Further Ex Parte Proceedings Under Color of MCRE 505(e)(3) is D015 
> Motion to Preclude Further Ex Parte Proceedings - Khadr. See RC 5.
> 
> 
> v/r,
> 
> LTC , USAR
> Seni dvisor
> Military Commissions Trial Judiciary
> Department of Defense
> 
> 
> ----------------------------------------------------------------------
> --
> --------
> From: Snyder, Rebecca, Ms, DoD OGC
> :28
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> 
>  Ex Parte Proceedings 
> Under Color of MCRE 505(e)(3)
> 
> 
> LtCol ,
> 
> Please find attached the defense motion to preclude further ex parte 
> proceedings under color of MCRE 505(e)(3).
> 
> V/r
> Ms. Snyder
> 

--
Jeff Groharing
Major, U.S. Marine Corps

ce of Military Commissions

AE 61 (Khadr) 
Page 51 of 51



                                    
UNITED STATES  

OF 
AMERICA 

 

} 
} 
} 
} 

 
D-020 

Ruling on  Defense Motion for Relief from the 
Terms of Protective Order No. 001 

 
21 February 2008 

 
v }  
 

OMAR AHMED KHADR 
a/k/a “Akhbar Farhad” 
a/k/a “Akhbar Farnad” 

a/k/a “Ahmed Muhammed Khahi”  

} 
} 
} 
} 
} 
 
 

 

 
 
1.  The commission has considered: 
 
 a. The defense special request for relief, Email, LCDR Kuebler, 16 January 2008, 
08:45 AM, Subject: U.S. v. Khadr -- Defense Special Request for Relief from Terms of 
Protective Order No. 001 (with attachments), which was designated as D-020 by LTC 
Chappell's email, 16 January 2008, 1:12 PM, Subject: FW: U.S. v. Khadr -- Defense 
Special Request for Relief from Terms of Protective Order No. 001 (D020). 
 
 b. The government response of 23 January 2008. 
 
 c. The defense request for ruling in LCDR Kuebler's email, 11 February 2008, 
2:43 PM, Subject: U.S. v. Khadr -- D-020 -- Request for ruling. 
 
 d. The government's response to 1c above in MAJ Groharing's email, 12 February 
2008, 3:10 PM, Subject: Re: U.S. v. Khadr -- D-020 -- Request for ruling. 
 
 e. Protective Order # 001, 9 October 2007 (AE 031). 
 
2.  Defense specifically requests that the commission authorize the defense to release two 
documents to Mr. Khadr's Canadian counsel, so that Canadian counsel may file the 
documents with the Registrar of the Supreme Court of Canada in the case of Minister of 
Justice, et al., v. Omar Ahmed Khadr, Case No. 32147.  The documents were provided to 
the defense by the prosecution in fulfillment of the prosecution's responsibilities under 
the Manual for Military Commissions and under the provisions of Protective Order # 001. 
 
3.  Each of the documents in question has the label "FOUO/LAW ENFORCEMENT 
SENSITIVE".  Each document is headed "CRIMINAL INVESTIGATION TASK 
FORCE (CITF) REPORT OF INVESTIGATIVE ACTIVITY" and each document has 
the following statement at the bottom "THIS DOCUMENT CONTAINS NEITHER 
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RECOMMENDATIONS NOR CONCLUSIONS OF CITF.  IT IS THE PROPERTY OF 
THE CITF AND IS LOANED TO YOUR AGENCY; THIS DOCUMENT IS NOT TO 
BE RELEASED OUTSIDE OF YOUR AGENCY." 
 
4.  Provision of discovery by the government to the defense under Rule for Military 
Commission 701 is designed to assist the defense in performing its statutory and 
regulatory obligations under the Military Commissions Act of defending the accused 
before the military commission.  Neither the prosecution nor the commission have the 
authority to release documents to the defense for any purpose other than providing 
defense services to an accused before a military commission. 
 
5.  The documents in question were given the label "FOUO/LAW ENFORCEMENT 
SENSITIVE" by the Criminal Investigation Task Force.  That agency is the one which 
must authorize the release of any documents outside the ambit of the military 
commissions. 
 
6.  The defense request for relief is denied. 
 
 
 
Peter E. Brownback III 
COL, JA, USA 
Military Judge  
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UNITED STATES OF AMERICA 

 
v. 
 

SALIM AHMED HAMDAN 
 

 
D020 

Government Surreply  
To Defense Motion to Compel Production of 

all Records Relating to the Accused’s 
Confinement, Including Interrogation Plans and 

Manuals or Lists of Authorized Interrogation 
Techniques. 

 
20 February 2008 

 
 
1. Timeliness:     This surreply is filed within the timeframe established by the Military 
Judge order dated 15 February 2008. 
 
2. Relief Sought:     The defense motion to compel production of all records relating to the 
confinement of the accused, including interrogation plans and manuals or lists of authorized 
interrogation techniques, should be denied as moot.  Furthermore, the defense request for an 
order for the Prosecution to provide “a signed statement from the responsible counsel or official 
from each concerned government intelligence or law enforcement agency… indicating that all 
potentially relevant existing documents have been provided and /or if a document has been 
withheld identifying the document, its location, and the reasons for withholding” should be 
denied. 
   
3. Overview:     Orders to compel discovery should be issued when a party litigant refuses 
to provide documents that are subject to discovery.  To date, the defense has failed to show the 
existence of any purported documents it seeks, let alone how those documents may, in fact, be 
relevant.  Rather, the defense boldly, but mistakenly, asserts that the Prosecution somehow does 
not understand its discovery obligations.  Furthermore, the Prosecution has affirmatively 
searched various locations of documents and provided required documents, therefore an order to 
compel discovery is unnecessary.   
 

Discovery compliance is an affirmative Prosecutorial duty required of prosecutors, not 
for relevant agencies, to certify production or compliance with discovery obligations in criminal 
matters.  The prosecution has not misunderstood its discovery obligations and has taken, by 
military justice standards, extraordinary affirmative steps to ensure its compliance with R.M.C. 
701 et al.  To date, the Prosecution believes that it has done so and, recognizing its continuing 
discovery obligations, will continue to do. 

       
4.   Burden and Standard of Proof:     The burden of persuasion on this motion rests with 
the defense.  United States v. Rodriguez, 60 M.J. 239, 246 (C.A.A.F. 2004). 
 
5. Facts:  An overview of relevant facts were set forth in the original defense motion and 
prosecution response.  To properly detail the Prosecution’s compliance with discovery 
obligations with respect to this motion, the following additional facts are submitted:   

 

AE 62 (Khadr) 
Page 3 of 91



The Prosecution has affirmatively requested and reviewed a myriad of information from a 
variety of U.S. entities in order to fulfill its discovery obligations articulated in the Manual for 
Military Commissions and R.M.C. 701 et al.  The Prosecution has provided discovery in 
accordance with R.M.C. 701 et al.   The affirmative search for information establishes what the 
Prosecution believes is the realistic known universe of potential holders of information that may 
be relevant and discoverable.   

Specifically, the following information has been provided: 

The accused was captured by Afghan coalition forces being supported by U.S. Forces at a 
roadblock established at the entrance of the town of Taktepol, Afghanistan on  November 24, 
2001.  The accused was questioned on approximately November 26, 2001. The two interrogation 
sessions were captured on videotape, identified as the “capture video.” (See written motions and 
responses to D-018).  Furthermore, relevant and necessary documents reporting the battle of 
Taktepol, the capture of accused, and the recovery of pocket litter were provided to the defense 
on June 10, 2005.  Defense was notified of the ability to have access to “witness A” on 
December 21, 2007 and the Defense questioned this witness on February 14, 2008.   

During the roadblock, U.S. Forces recovered a significant number of documents, hereinafter 
“pocket litter.” The pocket litter was segregated and subsequently sent to additional U.S. officials 
for exploitation.  Descriptions of pocket litter were provided the defense on September 10, 2004 
and the pocket litter the Prosecution intends to use at trial was provided Defense on June 10, 
2005 and December 21, 2007.  Furthermore, relevant reporting documents associated with the 
seizure and initial exploitation of pocket litter were provided to the Defense on June10, 2005.       
 
Approximately December 28, 2001, the accused arrived at Bagram Air Field, Afghanistan, where 
the small contingent of U.S. personnel took custody of the accused.  Defense was provided this 
information in discovery on September 10, 2004.  The accused was “formally in-processed” into 
the Bagram on December 28, 2001.  The records associated with the in-processing were turned 
over to the Defense on or prior to December 21, 2007.  These documents include medical notes 
by the staff surgeon, a photograph of the accused and the in-processing questionnaire.   

For most of his time at Bagram, the accused was held in his original detention area, separated 
from other Al Qaeda or Taliban detainees.  The Prosecution knows of no other non-interrogation 
records associated with the accused’s detention at Bagram Air Base, including discipline records, 
interrogation plans, logs that would exist outside the interrogation documents previously 
provided Defense on December 18, 2003, September 19, 2004, December 21, 2007, and a newly 
discovered hearsay statement turned over to Defense on February 11, 2008.      

The accused was transferred to the Kandahar detention facility on or around January 28, 2002. 
He remained in Kandahar until the April 28, 2002, when he was transferred to Guantanamo Bay, 
Cuba.  The accused was in–processed into the Kandahar detention facility by military police and 
interrogators on January 28, 2002.  That in-processing document and contact information for the 
individual responsible for it was provided to the defense.  The document was provided no later 
then December 21, 2007 and the contact information was provided Defense on February 11, 
2008.       
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While in U.S. control in Afghanistan, the accused was treated well; fed regular meals, received 
shelter and was protected from harm.  The applicable regulation for interrogations by military 
officials was AR 34-52, a copy of which has been readily available to the Defense through the 
Department of Defense and via the internet.  The Prosecution provided defense a copy of a 
website location where AR 34-52 could be downloaded, and on February 6, 2008, provided the 
Defense a hardcopy of the document. 

The accused was questioned by a variety of U.S. Forces in Kandahar, and all known statements 
have long been turned over to the Defense.  These statements were turned over to Defense on 
December 18, 2003, September 19, 2004, December 21, 2007.  Similar to Bagram, there are no 
known additional confinement related documents regarding the accused’s detention in Kandahar 
such as visitor logs or discipline history, nor does the Prosecution have a reasonable belief that 
these documents ever existed.    

The accused was transferred to Guantanamo Bay, Cuba on April 28, 2002.  The ATO manifest 
was provided to Defense on December 21, 2007.  The accused was originally detained in Camp 
Delta. With respect to the time the accused has been detained at Guantanamo Bay, Cuba, the 
Defense has received: 

All known statements of the accused to U.S. personnel. These statements were originally 
discovered to defense on December 18, 2003, September 19, 2004, December 21, 2007, and a 
newly discovered hearsay statement turned over to Defense on February 11, 2008.  .   

Names and contact information of translators at JTF-GTMO were provided on December 8, 
2004.    

Known relevant JTF-GTMO camp records associated with the accused.  This includes:  

Discipline history: The accused’s discipline history was originally provided the Defense 
on September 10, 2004.  That record was updated on February 8, 2008 (see Government 
response). The Prosecution believes the discipline history provided to the Defense is complete 
and accurate or nearly complete and accurate in that the first discipline entry occurred on May 
29, 2002, within a month of the accused’s arrival in Guantanamo Bay.  There is no evidence or 
information that would lead one to expect additional documents exist or ever existed.  There is 
no evidence to suggest any documents were destroyed.  The prosecution believes it has complied 
with this request.   

Movement records: These records were originally provided the Defense on September 
10, 2004 and that information was updated again on February 8, 2008. There is no evidence or 
information that would lead one to expect additional documents exist or ever existed.  There is 
no evidence to suggest any documents were destroyed.  The prosecution believes it has complied 
with this request.   

Recreation history: Per the prosecution response, this information was originally going to 
be denied but has since been provided to the Defense on February 11, 2008.     

Medical Record: The current medical record of the accused was provided Defense on 
February 8, 2008.   
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The Standard Operating Procedures for treatment of Detainees at JTF-GTMO for the 
years 2003, 2005, and 2007.   

There are no known interrogation plans for the accused held at JTF-GTMO.     
     

6. Law and Argument: 

a.  R.M.C. 701(c) and (e) dictate prosecutorial obligations of “due diligence,”  “material 
preparation of defense” and “exculpatory evidence” standards for discovery in Military 
Commissions.  The rules do not provide the Defense an “open door.” 

701(c) in relevant part states “the Government shall permit defense counsel to examine 
the following materials:   

(1) Any books, papers, documents photographs, tangible objects, buildings, or places, or 
copies of portions thereof, which are within the possession, custody or control of the 
Government, the existence of which is known or by the exercise of due diligence may 
become known to trial counsel, and which are material to the preparation of the defense 
or are intended for use by the trial counsel as evidence in the prosecution case-in-chief at 
trial.    

RMC 701(e) directs the Government “disclose to the defense the existence of evidence 
known to the trial counsel which reasonably tends to: 

 (1) Negate the guilt of the accused of an offense charged; 

 (2) Reduce the degree of guilt of the accused of an offense charged; or  

 (3) Reduce the punishment.     

The plain language of the discovery obligations sets both an affirmative duty on the 
Government (due diligence) to locate documents, but also qualifies that duty to disclose to only 
that information material to the preparation of the defense using the standard articulated in 
United States v. Younis, 867 F.2d 617 (D.C. Cir. 1989).  Younis articulates a three prong test for 
the production of information.  In this case the documents must be relevant, the perceived 
existence of a national security privilege must be determined, and then the court must do a 
balancing test. As such, R.M.C. 701(c) does not contemplate providing the Defense open access 
to information.   

b.  The Prosecution has complied with the due diligence requirement regarding the 
requested documents 

The first issue before this court is the first prong of the Government’s obligation, whether 
the Prosecution has acted with due diligence in conducting its search for information.  The 
Defense contends that the Prosecution mistakenly applies its discovery obligations.  This 
contention is not accurate. The Prosecution readily admits its discovery obligations extend 
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beyond the Prosecutor’s own files.1 In this case the Prosecution has conducted a multi-
organization (several separate agencies and additional organizations within the Department of 
Defense) document search for information and documents and has provided the relevant and 
material information to the Defense.  The statement of facts provides a detailed showing of 
documents provided from various search requests from different agencies.  To the extent that 
documents ever existed, the Prosecution has reviewed them and applied the relevant discovery 
standards and the required documents were disclosed, either initially, or after the defense made 
the documents relevant through a separate motion, see attachment (c) of Prosecution response to 
D-020 in which it released documents they it believed were probably not relevant, but became 
relevant through allegations by the Defense contained in motion D-019 [motion for pre-trial 
confinement credit].         

c.  Defense motion is moot. 
 
The Defense requested court order for the discovery of various types of documents listed 

below fails to articulate why those documents would otherwise be relevant or necessary under 
RMC 701 et al.  However, with respect to the majority of types of documents listed in the 
Defense motion, those requested documents do not appear to have existed.  Therefore, the 
analysis with respect to this requested documents stops after the showing of the Prosecution’s 
due diligence.  Each requested type of document is discussed separately.     

 
With respect to the outstanding documents in Government’s reply, each answer is spelled 

out below.       
 
Visitor logs.  The Prosecution search of records has failed to turn up any specific visitor 

logs associated with the accused in Afghanistan or Guantanamo Bay.  Since there are no 
documents that meet our understanding of this term, the prosecution cannot determine the 
relevance of these documents.  There is no evidence that the documents ever existed or were 
destroyed.  The Prosecution has provided the detainee movement records on September 10, 2004 
and that information was updated again on February 8, 2008.  The movement records explain 
where and when the detainee was moved from his cell, including to see visitors.  There is no 
evidence or information that would lead one to expect additional documents exist or ever existed.  
There is no evidence to suggest any documents were destroyed.  The Prosecution believes it has 
complied with this request. If the defense has specific information to either further define its 
request or can provide a point of contact that can describe a location of where these documents 
purportedly existed, the prosecution is more then willing to further focus its search, further 
attempt to locate what these purported documents and then perform the required discovery 
analysis.  Simply put, the prosecution has not located any documents that meet this request and 
therefore, an order to compel is inappropriate.  

 
Disciplinary records.  The Prosecution has provided the defense with all known 

disciplinary records of the accused.  These records are from JTF-GTMO.  The prosecution has 
received the accused’s known detention records for the time he was in Afghanistan.  Those 
documents were provided to the defense at various stages of discovery.  There are no known 
                                                 
1see United States v. Williams, 50 M.J. 436 (1999) and United States v. Simmons, 38 M.J. 376 (C.M.A. 1993), 
defined the due diligence in discovering results of exams and tests.   
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additional disciplinary records of the accused for this time period.  There is no evidence that the 
documents ever existed or were destroyed.  If the defense has specific information to further 
define its request or can provide a point of contact that can describe a specific location of where 
these documents purportedly existed, the prosecution is more then willing to further focus its 
search, attempt to locate what these purported documents are and then perform the required 
discovery analysis.  An order to compel documents that are not known to exist is inappropriate.    
 

Standards of Conduct/Standard Operating Procedures.  The defense requests the absurd, 
a signed statement that detention officials had no procedures for conducting detention operations 
during the times the accused was detained.  The request is made even more absurd in light of the 
failure to address the relevance of such documents, in the absence of any structural allegation of 
improper conduct during the operation of any detention facility.  To the extent the issue has been 
raised by the filing of D-019, those SOPs have been provided.  Detention operations have and are 
governed by Army Regulations, readily available to Defense through the same military channels 
as the Prosecution.  Due to the potential relevance of the structural elements of defense motion 
D-19, those SOPs have been provided.   
 

Records/memoranda prepared by the U.S. Government concerning the accused.  The 
Prosecution has turned over all discoverable records or memoranda prepared by the United 
States Government.     
 

Interrogation plans/notes.  While RMC 701(c)(3) appears to make this type of 
information discoverable, so long as they are both relevant and material to the preparation of the 
defense, however they simply do not exist.  The Prosecution has previously provided the Defense 
all known notes of interrogations as well as all summaries of interviews or intelligence reports 
associated with the statements of the accused.  Furthermore, any additional documented planning 
associated with individual interviews may be contained within documents previously turned over 
known as MFRs prepared by military interrogators.  However, there are no known “interrogation 
plans” as cited by the defense in its reply.   

 
Interrogation plans and documents cited by the Defense to suggest the existence of a 

special interrogation plan for the accused, (those mentioned in the January 12, 2005 Time 
Magazine article about detainee 063) clearly and emphatically do not exist.  The Time 
Magazine article details the requirements of a special interrogation plan that was required by a 
then existing policy for enhanced interrogation directly approved by the Secretary of Defense.  
The accused was NEVER approved for such enhanced interrogation techniques.  Thus, there 
was no interrogation log or plan developed for him similar to that of detainee 063.  While not 
specifically relevant to this motion, the Schmidt-Furlow investigation provides a very time 
specific detailed factual overview of the special interrogation program and the fact that only two 
individuals were subjected to it.  The accused was NOT one of them.     

Interrogation techniques:  The prosecution has complied with its discovery obligations 
regarding authorized interrogation techniques.  The applicable interrogation manual during the 
time of the accused’s interrogations was AR-34-52.  That document has been provided the 
defense.  As stated above, the accused was not the subject of so-called “enhanced interrogation 
techniques” that were the subject of the Schmidt-Furlow investigation.  As such, the accused was 
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never subjected to any of separately approved interrogation techniques approved by the Secretary 
of Defense.  The Prosecution has complied with this request. 

d. Discovery compliance is a prosecutorial function done by prosecutors not agencies of the 
United States Government.  

The Defense improperly asks for a court order that the Prosecution produce “a signed 
statement from the responsible counsel or official from each concerned government intelligence 
or law enforcement agency indicating that all potentially relevant existing documents have been 
provided and /or if a document has been withheld identifying the document, its location, and the 
reasons for withholding” and that the Prosecution seek certification in writing that no additional 
notes, plans or logs ever existed, or if they did, that they were destroyed, and if so, by whom and 
when. 

 These are improperly requested remedies for the court.  Discovery compliance is a 
prosecutorial function.  RMC 701 and rules of professional responsibility firmly place this 
burden on the prosecution not separate Department of Defense organizations or other 
government agencies.  A certificate of compliance mandated or even contemplated from any 
government agency is simply improper.   

In this case, Prosecutors have performed a due diligence search for required information 
among those entities that may possess relevant information.  The Prosecution has done that.    

e.  Court ordered production is not proper remedy 

RMC 701(l) allows the military judge to regulate discovery.  However, in this case the 
prosecution has readily made available those documents that are discoverable under  RMC 701.  
Absent a specific showing of non-compliance with obligations, there is no need to issue court 
orders and the prosecution asserts that this motion is moot.     

f.  Prosecution recognizes its continuing obligation and continues to comply 

 As previously stated, the prosecution realizes that discovery remains an ongoing 
obligation and the prosecution will continue to comply.  This includes any information the 
defense may have that would lead to any additional information that may be discoverable.      

 
7. Request for Oral Argument: The Prosecution does not require oral argument.   

8.  List of Witnesses:  There is no need for witnesses.   

9.  Conference with Opposing Counsel:  This surreply is submitted in accordance with the 

Military Judge’s granting of special relief.   

 
Respectfully submitted,   
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                    /s/ 
            William B. Britt    

   LTC, JA, USA 
             Prosecutor 
 
                   /s/ 
             Timothy D. Stone 
             LCDR, JAGC, USN 
             Prosecutor 
 
                  /s/ 
             Mr. John Murphy 
             Department of Defense 
             Prosecutor 
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Subject: RE: U.S. v. Khadr -- Defense Reply re D020

Attachments: MuneerAhmad_ExhibitP.pdf; Exhibit 'N'.pdf; Exhibit 'O'.pdf

MuneerAhmad_Exhi
bitP.pdf (521 ...

Exhibit 'N'.pdf (128 
KB)

Exhibit 'O'.pdf (298 
KB)

Sir,

1.  The defense submits the following in reply to the government response to the defense 
special request for relief (D020):

2.  First, the defense notes that the basis for the FOUO/LES designation of these 
documents is doubtful to begin with.  The government claims the documents are protected 
because they relate to an "ongoing" investigation of "Omar Khadr" as well as other 
individuals implicated by his statements.  How the investigation of Omar Khadr can be 
"ongoing" over five years after his initial detention and over two years since he was 
initially charged is, to put it mildly, a mystery.  Indeed, it seems unlikely that there 
is, in fact, any "ongoing" investigation of Mr. Khadr.  As far as "other individuals" may 
be concerned, we have nothing other than the prosecution's conclusory statement on which 
to rely.  In short, it seems highly questionable that there really is any information 
deserving of "protection" in these documents.

3.  Much of the information contained in these documents is in the public domain. In 
particular, it is already publicly known that Canadian government officials interviewed 
Mr. Khadr in GTMO in February and September, 2003, and again in March, 2004.  Some of the 
content of those interviews has been released by the Canadian government and filed with 
the Canadian courts. This information is reflected in the decision of Canada’s Federal 
Court of Appeal and the Canadian government document attached to AE D020.

4.  Additionally, the publicly available document now attached confirms that the interview
of 30 March 2004 was conducted by a Canadian official named Jim Gould. The document 
contains the following statements:

Finally, as an amateur observer of the human condition, Mr Gould would describe Umar as a 
thoroughly “screwed up” young man. All those persons who have been in positions of 
authority over him have abused him and his trust, for their own purposes. In this group 
can be included his parents and grand-parents, his associates in Afghanistan and fellow 
detainees in Camp Delta [remainder of paragraph redacted].

5.  This document has also been the subject of articles written by the media. See e.g.: 
Colin Freeze, “Guantanamo teen tortured, family says, Thoroughly 'screwed up' young man 
abandoned by parents, documents state”, Globe and Mail, February 10, 2005.

6.  The Canadian litigation’s potential to result in discovery of information beyond that 
pertaining to the Canadian interviews:
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7.  The Prosecution argues that the Defense has failed to demonstrate how providing the 
Canadian court with information related to two particular interviews is relevant to the 
extensive amount of information believed to be held by the Canadian government (some 3,000
pages) or how it would lead to the Canadian government providing any additional 
information unrelated to those particular interviews.

8.  At paragraph 5.c.7, the Prosecution argues that “At most, the information contained in
the 24 February 2003 and 30 March 2004 Form 40s could possibly lead to relevant additional
information in the possession of the Canadian government related to these interviews.” 
This is not the case.

9.  The Order granted by the Federal Court of Appeal, now under review by the Supreme 
Court of Canada, is not limited to information respecting the Canadian interviews. Rather,
this Order clearly extends to all documents, records and other materials “which might be 
relevant” to the matters at issue in this prosecution. The terms of this Order read:

(a) the respondents, the Minister of Justice and Attorney General of Canada, the Minister 
of Foreign Affairs, the Director of the Canadian Security Intelligence Service and the 
Commissioner of the Royal Canadian Mounted Police, produce before the Federal Court 
unredacted copies of all documents, records and other materials in their possession which 
might be relevant to the charges against the appellant and which are therefore necessary 
for the purpose of allowing him to raise full answer and defense to the charges;

(See para. 44(a))

10.  Hence, if the Supreme Court of Canada were to dismiss the appeal now before it, the 
Government’s disclosure obligations would not be limited to the Canadian interviews.

11.  As the Federal Court of Appeal also notes, the Government of Canada is in possession 
of some 3,000 pages of documentary materials relevant to this prosecution. This 
information extends far beyond that pertaining to the Canadian interviews. For example, 
one of the documents now before the Supreme Court of Canada is a facsimile request dated 
31 August 2002, from Cpl. Richard Flewelling of the Royal Canadian Mounted Police (“RCMP”)
to the RCMP’s Liaison Office in Islamabad which reads as follows:

Re: Omar Ahmed Khadr

Thank you for the information you provided to date and sorry to bother you on the weekend.
However, senior management as well as DFAIT [Department of Foreign Affairs and 
International Trade] and PCO [Privy Council Office] have requested additional information 
on the events of the 27th of July when Omar was wounded and captured. Please attempt to 
acquire additional information as to the details surrounding this event. Clarification is 
required in order to brief government officials for Tuesday morning.

12.  A facsimile response to the above request was sent on the same date of 31 August 
2002, from Rob Morrison, Liaison Officer, from the RCMP’s Liaison Office in Islamabad. 
This document consists of an unredacted cover page and some 8 pages of redacted 
information. If successful in the Canadian litigation, Mr. Khadr would receive the 
information redacted from this document which presumably contains “additional information 
on the events of the 27th of July when Omar was wounded and captured”.

13.  In Canada, the Court’s authority to grant remedies for breaches of the Canadian 
Charter is governed by the language of s. 24(1) thereof which reads:

24. (1) Anyone whose rights or freedoms, as guaranteed by this Charter, have been 
infringed or denied may apply to a court of competent jurisdiction to obtain such remedy 
as the court considers appropriate and just in the circumstances.

Enacted as Schedule B to the Canada Act 1982 (U.K.) 1982, c. 11, s. 24(1).

14.  In the Supreme Court of Canada’s decision in Mills v. The Queen, the scope of 
authority conferred by s. 24(1) was described in the following terms:

What remedies are available when an application under s.24(1) of the Charter succeeds? 
Section 24(1) again is silent on the question. It merely provides that the appellant may 
obtain such remedy as the court considers “appropriate and just in the circumstances”. It 
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is difficult to imagine language which could give the court a wider and less fettered 
discretion. It is impossible to reduce this wide discretion to some sort of binding 
formula for general application in all cases, and it is not for appellate courts to pre-
empt or cut down this wide discretion. No court may say, for example, that a stay of 
proceedings will always be appropriate in a given type of case. Although there will be 
cases where a trial judge may well conclude that a stay would be the appropriate remedy, 
the circumstances will be infinitely variable from case to case and the remedy will vary 
with the circumstances.

Mills v. The Queen, [1986] 1 S.C.R. 863 at 965-66. 

15.  In exercise of the above authority, the Federal Court of Appeal ordered the Canadian 
government to disclose “all documents, records and other materials in their possession 
which might be relevant to the charges against the appellant and which are therefore 
necessary for the purpose of allowing him to raise full answer and defense to the 
charges”.

16.  The Adequacy of the FM40s: At paragraph 5.c.8, the Government argues that the Form 
40s in question provide an “adequate summary” of the interviews in question. At paragraph 
5.c.8.a the Government states that “The 24 February 2003 provides a detailed account 
regarding interviews conducted by Canadian officials on 13-16 February 2003.” 

17.  Firstly, as noted above, the Canadian litigation is not limited to the disclosure of 
information relevant to the interviews. Hence, whether or not the FM40’s contain adequate 
summaries of those interviews is of limited relevance to this motion.

18.  Secondly, the Prosecution’s assertion that the FM40’s provide an “adequate summary” 
is difficult to reconcile with the contents of these documents. The 24 February 2003 
report summarizes the NCIS officer’s review of the first 2 days of videotaped Canadian 
interviews as follows:

On 13Feb03, KHADR was interrogated in an interrogation room with a large table. He was 
sitting in a folding chair. The audio was very bad and neither the interrogators nor KHADR
could be heard. He was provided food and he ate a burger and soda. The interview lasted 
approximately two hours. No verbal discourse could be understood.

On 14Feb03, KHADR again was placed in the same type of room with a large table and folding
chair. The interrogators could be heard during some of the interview. KHADR was difficult 
to hear. He mumbled and had his head down. KHADR started the interview with a noticeable 
change in demeanor from the previous day. He would not look at his interviewers. He was 
provided with food.

19.  In paragraph 5.c.9, the Prosecution states that it will not rely upon information 
obtained by Canadian officials in their case in chief.

20.  It is not surprising that the Prosecution will not rely upon the information 
contained in the FM40’s at issue since said information is potentially exculpatory, and 
therefore of potential use to the defense. In this respect, it will be noted that the 24 
February 2003 report was one of the documents included by the defense as one upon which 
the defense might rely at the UEC hearing then scheduled for November 8, 2007. (See email 
from Rebecca Snyder of 30 October, 2007, Re: “US v. Khadr - Unclassified Documents for UEC
Hearing 1 of 4”, first attachment.) Mr. Khadr ought not to be hindered in his attempt to 
obtain information which might be of assistance to him in raising his defense.

21.  It is abundantly clear that the documents sought in the Canadian litigation are 
directly relevant to the factual issues in this case.  As a result, contrary to the 
government's assertion, this is by no means a "fishing expedition."  As the defense is 
quite confident that the government will do little to assist the defense in gaining access
to relevant information in the possession of the Canadian government, it is in the 
interests of justice and judicial economy to permit the requested release of UNCLASSIFIED 
information to the Canadian Supreme Court, which will likely result in the production of 
relevant information to the defense.

22.  As a final matter, the defense notes its disagreement with the government's 
interpretation of the 18 Apr 04 Information Security Guidance memo and the government's 
attempt to contort that document into an alternative regime for the de facto 
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classification of information.  It is only because the order of this court prohibits 
"public" release of the information and the Supreme Court filing could be considered such 
a "public" release that the defense filed this special request.  Under the terms of the 
memo (as incorporated into the protective order) it appears any other "official" use of 
the information is permissible.

VR,

LCDR Kuebler
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, SSG, DoD OGC

Subject: FW:  U.S. v. Khadr -- Defense Special Request for Relief from Terms of Protective Order No. 
001 (D020)

 

 

 

-020 - Motion for Relief from the Terms of Protective Order No. 001 - 
US v. Khadr

COL Brownback has directed that I forward the attached ruling to counsel and other 
interested persons.
v/r, 

LTC , USAR
Seni dvisor
Military Commissions Trial Judiciary
Department of Defense 

----------------------------------

for Relief from the Terms of Protective Order No. 001 - 
US v. Khadr

LTC 

    Attached is the commission's ruling on D-020, the defense motion for relief from the 
terms of Protective Order No. 001.  Please forward it to counsel in the case of United 
States v. Khadr.  Please distribute it to other interested parties.

COL Brownback
______________________________________________ 

 

 

 

 
 

rreply
Importance: High
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Sir/ALCON - Please find attached the Prosecutions' Surreply to D020.  Thank you. 

WILLIAM B. BRITT
LTC, JA, USA
Deputy Chief Prosecutor 

 

CONFIDENTIALITY NOTICE: This electronic transmission may contain attorney work-product or 
information protected under the attorney-client privilege, both of which are protected 
from disclosure under the Freedom of Information Act, 5 USC 552. Do not release outside of
DoD channels without prior authorization from the sender.

-----Original Message-----
f.gov] 

 
 

 

 

Subject: Re: U.S. v. Khadr -- D-020 -- Request for ruling

Sir,

1.  The government opposes release of the documents in question, absent a protective 
order.

2.  Notwithstanding our initial objection to any release (see gov't response to D 20), the
government subsequently agreed to allow the defense to release the documents subject to a 
protective order that would limit dissemination to the court and the parties in the case.

3.  The defense has failed to demonstrate how a request to file the documents under seal 
would not be approved by the Canadian court. 
During a conversation with Mr. Edney at GTMO, he seemed to indicate that filing documents 
under seal in Canada was not uncommon. It seems logical that Canadian courts would give 
great weight to a foreign government's 
request to protect sensitive information from public release.   At a 
minimum, that request should be made to the Canadian court prior to the military judge 
taking the extraordinary step of authorizing public release of proteced information.

4.  In paragraph 3 of their request for ruling the defense attempts to place the burden on
the government to demonstrate the harm caused by disclosing the documents.  It is not the 
government's burden to carry. 
The burden is on the defense to demonstrate why release should be authorized under the 
protective order and Department of Defense policies regarding protection of FOUO/LES 
information.  They have failed to do so.

V/R,

Major Groharing

, LTC, DoD OGC wrote:

> Per COL Brownback, what is the prosecution's position on the defense 
> request below? The prosecution's response should be received NLT 1630 
> hours, 13 February 2008.
> 
> v/r,
> 
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> LTC  USAR
> Seni visor
> Military Commissions Trial Judiciary
> Department of Defense
> 
> ----------------------------------------------------------------------
> 

20 -- Request for ruling
> 
> LTC 
>  
>     Please ask the prosecution for its view of LCDR Kuebler's email 
> below.  The prosecution's response should be received NLT 1630 hours, 
> 13 February 2008.
>  
> COL Brownback
> 

 

 

 

 

 

 

 

 

 

 

 

 

> Subject: U.S. v. Khadr -- D-020 -- Request for ruling
> 
> Sir,
>  
> 1.  The defense and the prosecution have not been able to come to an 
> agreement on the resolution of D-020.  The government's position is, 
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> in essence, that they have no objection to release of the documents 
> provided it is subject to an order of the Canadian court precluding 
> public dissemination.
>  
> 2.  I am advised by Canadian counsel that it would be unlikely that 
> the Canadian court would issue such an order.
>  
> 3.  The defense does not believe that the government has demonstrated 
> that any harm would result from public disclosure of the documents.  
> In light of their relevance to the Canadian proceeding and the 
> prospects for relief in that court that would materially enhance the 
> ability of the defense in this case to prepare for trial, the defense 
> submits that the balance of considerations favors disclosure.
>  
> 4.  The defense respectfully requests a ruling from the Military Judge 
> on D-020.
>  
> VR,
>  
> LCDR Kuebler
>  

--
Jeff Groharing
Major, U.S. Marine Corps

ce of Military Commissions

 

y, 

dr -- Defense Special Request for Relief from Terms of Protective 
Order No. 001 (D020)

COL Brownback has directed that I forward the email below to counsel and other interested 
persons.

v/r,

LTC , USAR
Seni dvisor
Military Commissions Trial Judiciary
Department of Defense

 

e Special Request for Relief from Terms of Protective 
Order No. 001 (D020)

LTC 

   Please forward the email below to counsel in the case of United States v.
Khadr.  Please distribute it to other interested parties.
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COL Brownback

Counsel in the case of US v. Khadr,

    1. The defense is authorized to submit a reply to the government response, if it so 
desires.

    2.  Any defense reply must be submitted NLT 1630 hours, 28 January 2008.

Peter E. Brownback III
COL, JA, USA
Military Judge

 

 

 

 

 

 

 Special Request for Relief from Terms of 
Protective Order No. 001 (D020)

> Sir,
>
> Prosecution response is attached.
>
> V/R,
>
> Major Groharing
>
>  LTC, DoD OGC wrote:
>
>> COL Brownback has directed that I forward the email below to counsel 
>> and other interested persons.
>>
>> v/r,
>>
>> LTC  USAR
>> Seni visor
>> Military Commissions Trial Judiciary
>> Department of Defense
>>

 
:14 PM
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t for Relief from Terms of Protective 
Order No. 001 - US v. Khadr 

All parties,
 
The filing designation for the 16 JAN 08 Defense Special Request for Relief from Terms of 
Protective Order No. 001 is D020 Special Request for Relief from Terms of Protective Order
No 001 - Khadr. See RC 5.

v/r,

LTC Mike Chappell, USAR
Senior Attorney Advisor
Military Commissions Trial Judiciary
Department of Defense

>> ---------------------------------------------------------------------
>> 

 Special Request for Relief from 
>> Terms of Protective Order No. 001
>>
>>  ,
>>
>>
>>
>>   1.  Please give the defense request below a Filings Designation.   The
>> government will have until 1630 hours, 23 January 2008, to respond.
>> Based on the government's response, the commission will determine 
>> whether or not it requires a reply from the defense - if so, the 
>> timing thereof will be provided to the parties.
>>
>>
>>
>>    2.  Please forward the email below to the counsel in the case of 
>> United States v. Khadr.  Please distribute it to other interested 
>> parties.
>>
>>
>>
>> COL Brownback
>>
>>
>>
>>
>>
>> Counsel in the case of US v. Khadr,
>>
>>
>>
>>     1.  The government shall advise the commission as to the current 
>> level of protection of each document and what agency made that 
>> designation.
>>
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>>
>>
>>     2.  Regardless of their apparent designation, if the documents 
>> are now in the public domain, the government shall so advise the commission.
>> And, if the documents are in the public domain, the government will 
>> advise the commission as to whether the designations are being 
>> changed or updated.
>>
>>
>>
>>     3.  The government will provide their position on the release of 
>> each document attached to the defense request. If the government is 
>> opposed to the release of a document, their position will be fully 
>> justified by a legal argument.
>>
>>
>>
>>    4.  Should the government believe a further redaction is necessary 
>> for any of the documents to be released, the government and the 
>> defense will coordinate and work on the preparation of redacted 
>> versions of the documents.
>>
>>
>>
>>    5.  If the government and the defense are incapable of 
>> coordinating and working together, the government will provide the 
>> commission a redacted version of the documents which the government 
>> believes could be released.
>>
>>
>>
>>
>>
>> Peter E. Brownback III
>>
>> COL, JA, USA
>>
>> Military Judge
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, SSG, DoD OGC 

 
 

 

Subject: FW: Special Request for Relief -- Discovery Motions - US v. Khadr

Page 1 of 4

3/4/2008

From: Chappell, Danny, LTC, DoD OGC  
 

 
 

 
 
 

 
 

 
 
 

 
 

Subject: Commission Session - US v. Khadr - 13-14 March 2008 
 
COL Brownback has directed that I forward the email below to counsel and other interested persons. 

v/r,  

LTC , USAR  
Senior Attorney Advisor  
Military Commissions Trial Judiciary  
Department of Defense  

  
 

 
Subject: Commission Session - US v. Khadr - 13-14 March 2008 
 
LTC  
  
Please forward the email below to counsel in the case of United States v. Khadr.  Please distribute it to other 
interested persons. 
  
COL Brownback 
  
  
  
Counsel in the case of US v. Khadr, 
  
1.  Reference is made to: 
  
    a. D-024 and the government response thereto. 
    b. D-025. 
    c. Email, LTC Chappell, 20 February 2008, 3:29, Subject: Discovery Motions - Khadr. 
    d. Email, LCDR Kuebler, 21 February 2008, 11:55, Subject:  Special Request for Relief - Discovery Motion - US 
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v. Khadr. 
    e. RMC 802 Conference, 1500 hours, 21 February 2008 - Summary Being Prepared. 
  
2.  References 1a thru 1e establish that the parties are in complete disagreement about the status of the case.  A 
significant problem affecting the case status is discovery. 
  
3.  Counsel for both sides will provide each other all discovery motions NLT 4 March 2008.  If the short time 
period does not allow full briefing of the motion, counsel will provide a modified notice of motion - sufficient to 
identify the specific item of discovery, the need for the item, and the efforts already made to obtain the item.  
Counsel will respond to such motions NLT 10 March 2008.  If a motion is set forth in notice of motion style, the 
response may be in the same style. 
  
4.  A session will be held in Guantanamo on 13 March 2008 and may run as late as noon on 14 March 2008.  This 
session will resolve all pending discovery issues.  The courtroom is available on 13 and 14 March.  The military 
judge will be available for RMC 802 conferences on 11 and 12 March 2008. 
  
5.  Any discovery issue currently known to counsel must be identified to the commission. 
  
  
  
Peter E. Brownback III 
COL, JA, USA 
Military Judge 
  
 

  
 

 
 

 
 

 
 

 
Subject: Special Request for Relief -- Discovery Motions - US v. Khadr 
 
Sir, 
  
1.  Reference is made to the Military Judge's e-mail order of 20 Feb 08. 
  
2.  The defense respectfully requests that the deadline of 29 Feb 08 for "all discovery motions" established in said 
e-mail order be vacated and that a date of 14 Mar 08 be substituted therefor.  In addition, the defense respectfully 
requests that the order be clarified to extend only to those motions that the defense is in a position to file based 
on progress in discovery thus far. 
  
3.  The defense currently plans to file approximately 10-12 discovery motions based on its review of discovery 
provided to the defense and the government's response to the defense discovery request of 10 Nov 07.  Defense 
counsel are unable to meet a deadline of 29 Feb 08 for the filing of these motions (and obviously cannot meet this 
deadline with respect to motions based on future developments in the process of discovery unknown to the 
defense at this time).  The facts supporting the recent defense Motion for Continuance, D-024, are incorporated 
herein by reference.  Moreover, defense counsel are scheduled to travel OCONUS TAD to interview witnesses in 
Canada next week (24-27 Feb).  LCDR Kuebler is then scheduled to attend CONUS Replacement Course (CRC) 
beginning 29 Feb 08.  In light of these facts, 14 Mar 08 is the earliest possible date at which the defense can be in 
a position to file the contemplated discovery motions.  This date should allow sufficient time for the prosecution to 
respond and for a hearing on defense discovery motions to take place on or about 1 Apr 08 -- that date being the 
next date for a hearing of any type under the terms of the current scheduling order. 
  
4.  Moreover, the defense can only be expected to file those motions it has a basis for filing based on discovery in 
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the case thus far.  The Military Judge recognized this during an RMC 802 conference conducted on 7 Nov 07.  
There, the Military Judge "explained that there is no reason to set deadlines for discovery motions because they 
should be filed as discovery issues arise at anytime during the process."  (see para. 6 of AE 049.)  That said, the 
defense has no objection to filing those discovery motions it is currently in a position to file, provided it is afforded 
sufficient time to do so in light of other demands on defense counsels' schedule.  The defense has already filed 
one motion and had hoped to work with the prosecution to minimize the need to file others.  However, as the 
Military Judge is aware, the prosecution has thus far refused to work with the defense to resolve discovery issues 
arising from the 10 Nov 07 defense request informally.  This, obviously, makes matters more difficult and 
necessitates delay. 
  
5.  The defense hereby waives any right to oral argument or hearing in connection with this request. 
  
VR, 
  
LCDR Kuebler  
  

  
 

 
 

 
 
 

 
 

 
Subject: Discovery Motions - US v. Khadr 
 
COL Brownback has directed that I forward the email below to counsel and other interested persons. 
  
v/r,  

LTC , USAR  
Senior Attorney Advisor  
Military Commissions Trial Judiciary  
Department of Defense  

  
   

 
Subject: Discovery Motions - US v. Khadr 
  
LTC  
  
Please forward the email below to counsel in the case of United States v. Khadr.  Please distribute it to other 
interested persons. 
  
COL Brownback 
  
  
  
Counsel in the case of US v. Khadr, 
  
  
1.  The commission is in receipt of D-024 - Defense Motion to Compel Discovery (Eyewitnesses). 
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2.  All discovery motions in this case are due no later than 1630 hours, 29 February 2008.   
  
  
  
Peter E. Brownback III 
COL, JA, USA 
Military Judge 
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Memorandum for Record 
 
Subject:  RMC 802 Conference - 21 February 2008 
 
1.  At the request of the government, an RMC 802 conference was held by telephone from 1500-
1525 hours, 21 February 2008. 
 
2.  Participating were: 

a.  COL Brownback 
b.  MCTJ - LTC Chappell, LTC Sowder 
c.  Defense - LCDR Kuebler, Ms. Snyder 
d.  Government - MAJ Groharing, CPT Petty, Mr. Oldham, Mr. Murphy 

 
3.  The conference was initially requested by the government based upon D-024 - a defense 
request for a continuance - which was submitted on 19 February 2008.  The conference was 
further focused on D-025 - a defense discovery motion.  [While D-024 was received on 19 
February 2008, the motion itself was dated 15 January 2008.  LCDR Kuebler stated that the date 
on the motion was a typographical error.]  D-025 generated an email from LTC , on 20 
February at 3:29, Subject: Discovery Motions - Khadr, in which the military judge established a 
NLT date for discovery motions.  That 20 February email brought an email from LCDR Keubler, 
on 21 February at 11:55,  Subject: Special Request for Relief - Discovery Motion - US v. Khadr.  
The government response to D-024 was received by the commission and parties 2:38 on 
February 21, 2008. 
 
4.  MAJ Groharing stated that he was concerned that D-024 would throw off the established trial 
date - his concern was also evident in his response to D-024.  He requested the RMC 802 
conference to find out what other justifications the defense has for moving the trial date.  The 
military judge stated that he would allow the defense to respond to D-024 in writing rather than 
during the RMC 802 conference. 
 
5.  LCDR Kuebler recognized that a delay in the proceedings would indeed delay the established 
trial date.  He voiced his objection to comments made in the government response to D-024. 
 
6.  The military judge stated that he was not going to rule on D-024 at this time. 
 
7.  The military judge stated that he was looking prospectively rather than retrospectively.  He 
noted that the parties had been in Guantanamo with the military judge and an empty courtroom 
on the afternoon of 4 February and all day 5 February.  The issues raised by D-024 were 
generally addressed in an RMC 802 conference at Guantanamo, but the discovery issues raised 
in D-025 and in LCDR Kuebler's email of 11:55, 21 February, were not presented to him by 
either party. 
 
8.  LCDR Kuebler set forth his view on the efforts that the defense has made in filing and 
litigating the law motions and is making to resolve discovery issues.  Those efforts were related 
in his 21 February email.  LCDR Kuebler explained that the defense had litigated fifteen motions 
with one-third of the government’s resources.  LCDR Kuebler also explained that the defense 

AE 63 (Khadr) 
Page 5 of 6



had attempted to meet with the government to discuss discovery issues before filing discovery 
motions that discussions with the government could have rendered unnecessary, but that the 
government was unwilling to meet with the defense.   
 
9.  The military judge stated that he was not assigning blame to either party - except perhaps to 
himself.  He urged the government to review their response to the defense discovery request to 
determine what discovery they could provide.  He urged the defense to review the discovery 
request to identify what items of discovery it needs. 
 
10.  The military judge stated that the parties would meet in Guantanamo on 13 March 2008 and 
the discovery issues would be resolved then.  He noted, in response to LCDR Kuebler’s concern 
about future issues, that he was not precluding future discovery requests - however, the twelve or 
so motions to which LCDR Kuebler alluded in his 21 February 2008 email were certainly ripe 
for resolution.  The military judge further stated that he would send an email establishing the 
session and setting out what would be covered at the session. 
 
11.  The military judge recognized that preparing the discovery issues in the time allotted might 
not allow for full and formal briefing.  He pointed out that counsel could give notice of motion 
type identification - the discovery item in question, the need for it, the attempt to resolve it. 
 
12.  Both parties were asked if they had any significant obstruction to being in Guantanamo on 
13 March.  Neither party did. 
 
3.  The military judge stated that he would prepare a summary of the RMC 802 conference and 
coordinate with Ms. Snyder on it.  Both sides agreed to have Ms. Snyder serve as the initial 
review person. 
 
14.  This summary was approved by counsel for both sides before it was adopted by the military 
judge.  See Email, Ms. Snyder, 22 February 2008, 5:01 PM, Subject:  Fw: KHADR Draft - RMC 
802 Conference Summary - 21 February 2008. 
 
 
Peter E. Brownback III 
COL, JA, USA 
Military Judge 
1710 hours, 22 February 2008 
 
Distribution:  All Conference Participants 
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 SSG USSOUTHCOM JTFGTMO

 
 

 
 

 
 

 
 

 
 

 
 

 
 

Subject: MCRE 505(e)(3) Motion and Order    US v Khadr

Attachments: 12 Mar 08 - MJ 505(e)(3) Order.pdf

12 Mar 08 - MJ 
505(e)(3) Order...

COL Brownback has directed that I send the email below to counsel and other 
interested persons.

v/r,
 
LTC , USAR, JA
Seni dvisor
Military Commissions Trial Judiciary
 
 

LTC 

 

Please forward the email below to counsel in the case of United States v. Khadr.  Please 
distribute it to other interested parties.

 

COL Brownback

  

Counsel in the case of US v. Khadr,
 

1.  From 1340 hours until 1430 hours, 12 March 2008, I conducted an MCRE 505(e)(3) review 
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at Guantanamo Bay, Cuba.
 

2.  Mr. Powell, the Court Security Officer, delivered a motion to me for review.  I 
reviewed the motion.  There were no words exchanged concerning the motion.

 
3.  Having reviewed the motion, I signed the attached order.
 

4.  The motion will be attached to the record of trial as a sealed Appellate Exhibit.  
This email and the attached order will also be attached to the record of trial as an 
Appellate Exhibit.

 
 

Peter E. Brownback III

COL, JA, USA
Military Judge
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Memorandum for Counsel       14 March 2008 
United States v. Khadr 
 
The following is a summary of an RMC 802 conference held at 1825 hours, 13 March 
2008, at Guantanamo Bay, Cuba. 
 
1. The following were present: 
 
 a. The Military Judge, COL Peter Brownback 
 b. Government Counsel, MAJ Groharing, CPT Petty, Mr. John Murphy, SSG  
  Ona 
 c. Defense Counsel, LCDR Kuebler, Ms. Rebecca Snyder, SSG Rebekah 

Stuyvesant 
 
2.  The military judge reviewed each motion again to ensure that each side 
understood which motions he intended to rule on.  Regarding D025, MTC 
(eyewitnesses) the military judge will not rule at this point.  The prosecution 
is in the process of fine tuning a list of eyewitnesses present at the 27 July 
2002 firefight that it will give the defense.  The prosecution will provide 
names of people, but may not be able to provide units or contact information on 
some of the personnel. 
  
3.  Regarding D026, MTC (documents relating to Charge III), the military judge 
will not rule at this point.  The prosecution is working on trying to obtain the 
conspiracy documents. 
 
4.  Regarding D027, MTC (documents regarding investigation & prosecution of Sgt 
[ ]), the military judge will not rule at this point.  The government stated 
that it intended to comply with the defense discovery request. 
 
5.  Regarding D028, motion to depose  the military judge will rule by 
tomorrow. 
 
6.  Regarding D029, MTC (accused’s statements), the military judge will rule by 
tomorrow. 
 
7.  Regarding D030, MTC (documents relating to the investigation of Col Davis 
complaint), the military judge will rule by tomorrow. 
 
8.  Regarding D031, NOM (physical evidence), the military judge will not rule at 
this point because the government says that it does not have any physical 
evidence not produced to the defense. 
 
9.  Regarding D032, NOM (documents regarding capture & detention), the military 
judge will not rule on the motion at this point.  But the military judge 
instructed the government to comply with what was put on the record at the 
hearing today regarding searching for message traffic, etc.  The search should 
cover 27 July – 8 August 2002.   
 
10.  Regarding D033, NOM (communications between US & Canada), the military 
judge will not rule at this point.  The government must comply with what was put 
on the record when searching for communications with Canada.  The search should 
cover 27 July through 31 December 2002. 
 
11.  Regarding D034, MTC (documents regarding investigation of detainee abuse in 
Bagram), the military judge will not rule at this point.  The government 
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explained that it is going to produce documents in connection with D027 and that 
D027 is subsumed by D034. 
 
12.  Regarding D035, NOM (identity of interrogators), the military judge will 
rule by tomorrow.   
 
13.  Regarding D036, NOM (SOPs & Manuals), the military judge will not rule at 
this point.  The government must look for any SOPs & interrogation manuals, 
other than the SOP mentioned in conjunction with D034/D027. 
 
14.  Regarding D037, NOM (videos, audio recordings, photos of accused), the 
military judge will not rule at this point.   
 
15.  Regarding D038, NOM (classified report), the military judge will not rule 
at this point since the government will provide to the defense an unclassified 
summary of the report shortly. 
 
16.  Regarding D024, defense motion for continuance of evidentiary motions 
deadline, the military judge will rule by tomorrow.  
 
17.  The government will provide the defense with the medical records tomorrow, 
14 March 2008.  
 
18.  The military judge explained that the defense can raise further issues with 
the military judge if the defense is not satisfied with the documents produced 
by the government. 
 
19.  The government raised an issue regarding the release of filings.  It said 
that it appears that the defense is releasing their filings before they are 
filed with the Court.  The defense explained that it had the understanding that 
it could discuss the contents of their filings with people outside the defense 
team prior to the court releasing the filing to the public as long as it did not 
divulge FOUO information.  The military judge stated that he is troubled with a 
motion being released before it reaches military judge’s hands.  But the 
military judge explained the defense may call up the press and let them know a 
motion would be sent out the next day regarding XYZ and that it thinks it is 
entitled to the requested relief because of abc.   
 
20.  This summary was agreed to by defense counsel and government counsel before 
it was signed by the military judge. 
 
 
 
Peter E. Brownback III 
COL, JA, USA 
Military Judge 
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 SSG USSOUTHCOM JTFGTMO

 
 

 

 
 

 
 
 

 
 

 
 
 

 
 

Subject: Summary - RMC 802 Conference - 13 March 2008 -  US v Khadr

Attachments: 802 Summary - 13 Mar 08.pdf

802 Summary - 13 
Mar 08.pdf (1...

COL Brownback has directed that I send the below email and attachment to counsel and other
interested persons.

v/r,
 
LTC , USAR, JA
Seni dvisor
Military Commissions Trial Judiciary

 
 

arch 2008

LTC 

    1.  Please forward the email below to counsel in the case of United States v. Khadr.  
Please distribute it to other interested persons.

    2.  Please make an appellate exhibit of this email and the attachment.

 

COL Brownback

 
Counsel in the case of US v. Khadr,
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1.  Attached is the summary of the RMC 802 Conference held on 13 March 2008.

2.  With regard to D-025, D-026, D-027, D-032, D-033, D-034, D-036, and D-038, the 
commission will not rule on those motions (or notices of motion) until the government 
performs the tasks directed and the defense advises the commission that the relief 
requested has been either provided or not provided.

3.  With regard to D-031, the commission will take no further action on this notice of 
motion.  It will be moved to the inactive section of the filings inventory.

4.  With regard to D-028, D-029, D-030, and D-035, rulings were issued on 13 March 2008.  
The commission will take no further action on these motions and notice of motion.  They 
will be moved to the inactive section of the filings inventory.

5.  With regard to D-024, a ruling was issued on 13 March 2008.

Peter E. Brownback III

COL, JA, USA

Military Judge
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UNITED STATES OF AMERICA 

 
v. 
 

OMAR AHMED KHADR 
 

 
 

 
Notice of Defense Motion 

To Compel Production of Physical Evidence 
 

 
4 March 2008 

 

1.  Timeliness:  This notice of motion is filed within the timeframe established by the Military 
Judge’s 21 February 2008 e-mail order. 
 
2.  Notice of motion:  On or about 13 March 2008, the defense shall move this Military 
Commission for an order directing the government to produce the following documents or 
materials: Any physical evidence seized from the site of the 27 July 2002 firefight at or near 
Khost, Afghanistan, including, but not limited to, circuit boards, watches, or other materials 
allegedly used to manufacture explosive devices. 
 
3.  Summary of basis for motion:   
 

a. The defense seeks production of physical evidence seized from the site of the 27 
July 2002 firefight, which it requested from the government on 9 November 2007.  (Def. 
Discovery Req. of 9 Nov 07, ¶ 3(j) (Attachment D to D-025 Def. Mot. to Compel Discovery 
(Eyewitnesses).)  The government alleges, inter alia, that Mr. Khadr participated with others in 
an effort to manufacture explosive devices for use against U.S. forces.  The defense should be 
afforded the opportunity to examine and independently test any physical evidence seized from 
the site.  Such items are therefore material to the preparation of the defense.   

 
b. The government has not produced any physical evidence to date on the basis that 

it “has provided all relevant physical evidence or photographs thereof known to trial counsel that 
are material to the preparation of the defense or are intended for use by trial counsel as evidence 
in the prosecution case-in-chief.”  (Govt Resp. of 4 Dec 07 to Def. Discovery Req. of 9 Nov 07, 
¶ 3(j) (Attachment E to D-025, Def. Mot. to Compel Discovery (Eyewitnesses).)  But the 
government’s discovery obligation is not limited to physical evidence “known to trial counsel.”  
Instead, the government is required to produce all physical evidence relating to the charges in 
this case that are in the possession of any governmental agency.  See R.M.C. 701(c)(1) (stating 
trial counsel must produce evidence “within the possession, custody or control of the 
Government, the existence of which is known or by the exercise of due diligence may become 
known to trial counsel”); see also Kyles v. Whitley, 514 U.S. 419, 432, 437, (1995) (prosecutors 
have an affirmative duty to disclose such evidence and a duty to “learn of any favorable evidence 
known to the others acting on the government’s behalf in the case, including the police.”); see 
also United States v. Brooks, 966 F.2d 1500, 1503 (D.C. Cir.1992) (holding that prosecutor has 
the obligation to search files of governmental agencies “closely aligned with the prosecution” 
whenever there is “some reasonable prospect or notice of finding exculpatory evidence.”); 
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Subject: Summary - RMC 802 Conference - 13 March 2008 -  US v Khadr

Attachments: 802 Summary - 13 Mar 08.pdf

802 Summary - 13 
Mar 08.pdf (1...

COL Brownback has directed that I send the below email and attachment to counsel and other
interested persons.

v/r,
 
LTC , USAR, JA
Seni dvisor
Military Commissions Trial Judiciary

 
 

arch 2008

LTC 

    1.  Please forward the email below to counsel in the case of United States v. Khadr.  
Please distribute it to other interested persons.

    2.  Please make an appellate exhibit of this email and the attachment.

 

COL Brownback

 
Counsel in the case of US v. Khadr,
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1.  Attached is the summary of the RMC 802 Conference held on 13 March 2008.

2.  With regard to D-025, D-026, D-027, D-032, D-033, D-034, D-036, and D-038, the 
commission will not rule on those motions (or notices of motion) until the government 
performs the tasks directed and the defense advises the commission that the relief 
requested has been either provided or not provided.

3.  With regard to D-031, the commission will take no further action on this notice of 
motion.  It will be moved to the inactive section of the filings inventory.

4.  With regard to D-028, D-029, D-030, and D-035, rulings were issued on 13 March 2008.  
The commission will take no further action on these motions and notice of motion.  They 
will be moved to the inactive section of the filings inventory.

5.  With regard to D-024, a ruling was issued on 13 March 2008.

Peter E. Brownback III

COL, JA, USA

Military Judge
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