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UNITED STATES OF AMERICA 

v. 

SALIM AHMED HAMDAN 

) 
1 
) DEFENSE MOTION TO 
) DISMISS UNDER 
) ART 10, UCMJ 
1 
) 1 October 2004 

1. Timeliness. This motion is submitted within the time frame established by the Presiding 
Officer's order during the initial session of Military Commissions on 24 August 2004. 

2. Relief Sought. That the Military Commission dismiss the charge against Mr. Hamdan 
because the United States Government did not comply with its own rules regarding speedy trial. 

3 .  Overview. The Supreme Court of the United States has warned that the "guarantee of a 
speedy trial 'is an important safeguard to prevent'undue and oppressive incarceration prior to 
trial, to minimize anxiety and concern accompanying public accusation and to limit the 
possibilities that long delay will impair the ability of an accused to defend himself."' United 
States v. Loud Hawk, 106 S. Ct. 648,654 (1986). American military law, and in particular the 
Uniform Code of Military Justice (UCMJ), is even more stringent than its civilian counterpart in 
guaranteeing rights of speedy charge and trial. 

Unfortunately, the government has held Mr. Hamdan in custody for almost three years 
without bringing his case to trial before a military commission or informing him of the reasons 
for delay. These actions violate Mr. Hamdan's right to a speedy trial under the Uniform Code of 
Military Justice. A proceeding like this would never pass muster in the American military justice 
system. The fact that these proceedings are occurring at Guantanamo, a place that the Congress 
of the United States has labeled subject to the Uniform Code of Military Justice, requires this 
Commission to dismiss the charges. 

a. On 13 November 2001, President ~ u s h  issued a military order pursuant to the 
authority vested in him as President of the United States and Commander in Chief of the Armed 
Forces of the United States by the Constitution and laws of the United States vesting in the 
Secretary of Defense the authority to try by military commission those persons that President 
determined were subject to the order. 

b. Subsequent to the President's Military Order of 13 November 2001, Mr. Hamdan was 
taken prisoner by indigenous Afghanistan forces in late November 2001, where upon he was 
subsequently turned over to U.S. personnel for a bounty and has been detained by the United 
States government ever since. 

Review Exhibit 30-A, Page 1 of 6 Pages 
Review Exhibits 30 to 33
Nov. 8, 2004 Session
Page 1 of 306



c. On or about July 2002, Mr. Hamdan was transferred from Afghanistan to 
Guantanamo Bay where he was initially held in Camp Delta. 

d. Camp Delta consists of cell block units holding 20 detainees in individual cells, is 
open to the air, and permits conversations between detainees. 

e. On 3 July 2003, the President of the United States detcrmined that Mr. Hamdan was 
subject to his military order of 13 November 2001. 

f. On or about 14 Dccember 2003, Mr. Hamdan was transferred on order of 
Commander, JTF Guantanamo to Camp Echo into pre-trial segregation, pursuant to preparation 
for trial by Military Commission. 

g. On 15 December 2003, The Chief Prosecutor for Military Commissions requested 
that the Chief Defense Counsel detail counsel to Mr. Hamdan for the limited purpose of 
negotiating a pre-trial agreement. 

h. On 18 December 2003, the Chief Defense Counsel detailed LCDR Charles D. Swift, 
JAGC, USN, as Mr. Ha~ndan's military Defense Counsel. 

i. On 3 1 January 2004, Detailed Defense Counsel met with Mr. Hamdan and explained 
his rights in conjunction with Military Commission and the govenunents stipulation that detailed 
defense counsel's access was conditioned on Mr: Hamdan's willingness to enter into pre-trial 
negotiations. 

j. On 12 February 2004, Detailed Defense Counsel on behalf of Mr. Hamdan subm~tted 
a demand for charges and for a speedy trial. 

k. On 23 February 2004, the Legal Advisor to the Appointing Authority denied the 
applicability of Article 10 of the UCMJ, without further explanation or ~harges. 

1. Following Defense demand for speedy trial, CDK-JAGC, USN, Detailed 
Prosecutor in the subject case, orally stated to Detailed Defense Counsel that Mr. Hamdan's case 
was going to be "moved to the back of the stack.' 

m. 13 July 2004, a charge of conspiracy to commit terrorism against Mr. Hamdan was 
referred to this Military Commission. 

Review Exhibits 30 to 33 
Nov. 8, 2004 Session 
Page 2 of 306 
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n. The first session of Mr. Hamdan's Military Commission was held on 24 August 2004. 

5. Law, 

a. The UCMJ Applies to Mr. Hamdan. 

1. The Uniform Code of Military Justice took effect on May 3 1. 195 1, nearly one 
year after the Supreme Court's Eisentruger decision of June 1950. See 10 U.S.C. 801-940 (1952 
ed. Supp. V). The Code is the result of painstaking study and reflects an effort to reform the 
system from top to bottom. Burns v. Wilson, 346 U.S. 137, 141 (1953) (plurality op.). With this 
complete revision of the Articles of War came the expansion of Article 2, in I0 U.S.C. 802(12), 
which identifies additional persons who are subject to the Code: 

Subject to any treaty or agreement to which the United States is or may be a party 
or to any accepted rule of international law, persons within an area leased by or 
otherwise reserved or acquired for the use of the United States which is under the 
control of the Secretary concerned and which is outside the United States and 
outside the Canal Zone, the Commonwealth of Puerto Rico, Guam, and the Virgin 
Islands. 

2. The expansion of the UCMJ in the above quoted paragraph 12 thus represents 
a clear break from the World War I1 military comn~ission cases like Yamashita, where the Court 
held that the Articles of War did not apply to General Yamashita of the Japanese Imperial Army 
Yumashitu, 327 U.S. at 20. Unlike the old Article 2, which only covered "members of our own 
Army and of the personnel accompanying the Army," ( id)  the new 712 extends jurisdiction to 
"persons within" leased areas without limitation. 

3. As proposed and ultimately adopted, 712 was understood to be much more 
expansive than its predecessor, 34 U.S.C. 5 1201. In fact, our own military officers warned that 
this paragraph 12 expansion of the UCMJ would create major international difficulties. For 
example, in his Senate testimony, Maj. Gen. Thomas Green, the Army Judge Advocate General, 
argued "Article 2 (12) is not limited to time of war or national etnergency, nor does it exclude 
purely military offenses. Its effect would be to make subject to military law, without limitation 
or qualification, any person residing in or visiting a base area at any time. The enactment of a 
statute conferring such sweeping jurisdiction over foreign nationals whose only connection with 
the armed forces might be that they are native or residents of an area leased to the United States, 
will inevitably lead to international complications." Statement of Major General Thomas H. 
Green, IJ.S. Senate, Cmte. on Amled Services, M'ay 9, 1949, at 266. 

4. The Government now finds itself in the very situation that General Green 
contemplated when the UCMJ was drafted. Under 712, Mr. Hamdan is subject to the UCMJ, for 
the Naval Base is leased by the United States and under the control of Secretary Rumsfeld. 
Therefore, Mr. Hamdan is entitled to the protections provided by the UCMJ, including potential 
review by civilian courts (See Schlesinger v. Councilman, supra; Brosiolrs v. Warden, 125 F. 
Supp. 2d 68 1 (M.D. Pa. 2000) (reviewing, on habeas, various challenges made under the UCMJ 
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to a military conviction)) and the right to a speedy trial pursuant to 10 U.S.C. 5 810. discussed 
below. 

5. It is undoubtedly clear that the UCMJ applies to Mr. Hamdan for one other 
reason. Indeed, President Bush, when promulgating the Military Order that established the 
commissions, expressly relied on the UCMJ as support for his authority to do so. See Military 
Order Para. 1 (relying on the authority of "Sections 821 and 836 of title 10, United States 
Code"). If the UCMJ did not apply to Mr. Hamdan, therefore, additional constitutional problems 
about the authority of the Executive to promulgate the Order would arise. 

b. Mr. Hamdan's Detention Violates the UCMJ. 

1. Article 10 of the UCMJ provides that when the government places a defendant 
"in arrest or confinement prior to trial," the government must take "immediate steps" to "try him 
or to dismiss the charges and release him." 10 U.S.C. 5 810. This statute "imposes a more 
stringent speedy-trial standard than that of the Sixth Amendment." United States v. Kossman, 38 
M.J. 258,259 (CMA 1993). The government violates Article 10 when it "could readily have 
gone to trial much sooner than some arbitrarily selected time demarcation but negligently or 
spitefully chose not to." Id At 261. Thus, in assessing whether a military defendant's speedy 
trial rights have been violated, the court will apply a standard of "reasonable diligence." United 
States L'. Tibbs, 35 C.M.R. 322,325 (CMA 1965); see Kossman, 38 M.J. at 262 (reaffirming 
Tibbs standard). 

2. In assessing "reasonable diligence," the military courts look to the four factors 
outlined by the Supreme Court in the Speedy Trial Clause case of Barker v. Wingo, 407 U.S. 5 14 
(1972) as "good guidance." Kossman, 38 M.J. at261 n.3; United States v. Birge, 52 M.J. 209, 
212 (CAAF 1999) ("It is appropriate. . . to consider the Barker v. Wingo factors. . . in 
determining whether a particular set of circu~nstances violates a service member's speedy trial 
rights under Article 10."). The Barker factors are "length of delay," "the reason for the delay," 
"the defendant's assertion of his right," and "prejudice to the defendant." 

3. In light of the Barker factors, the Government's actions in this case constitute 
an egregious violation of Article 10. Petitioner has been confined without trial far, far longer 
than any reported case assessing a speedy trial claim in the court-martial context. Cf: United 
States v. Hatfield, 44 M.J. 22,23 (CAAF 1996) (observing that "3 months is a long time to 
languish in a brig awaiting an opportunity to confront one's accusers, and "[flour months is even 
longer" in the course of affirming a speedy trial dismissal based on 106 days of confinement). 
As for reason for delay, the government simply did not need over two years to gather evidence 
against petitioner. The government has not been "reasonabl[y] diligen[tIm in taking "immediate 
steps to try" petitioner. Kossman, 38 M.J. at 262. Article 10 was intended to prohibit precisely 
this kind of "foot-dragging" in the military justice system. Id. Therefore, petitioner is entitled to 
speedy trial relief under the UCMJ. 

4. The unreasonable and lengthy delay, moreover, has obviously prejudiced 
petitioner's defense, which will be based on eyewitness and other testimony that grows nlore 
stale with each passing day. See United States v. Beamon, 992 F.2d 1009, 1014 (interpreting the 
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Barker prejudice factors to include "oppressivc pretrial incarceration, anxiety and concern of the 
accused, and the possibility that the accused's defense will be impaired"). Furthermore, the 
solitary confinement in which Mr. Hamdan is being held certainly qualifies as "oppressive 
pretrial incarceration" and creates a genuine risk of psychological injury, which will impair Mr. 
Hamdan's ability to assist in his own defense. (See Declaration of Dr. Matthews.) Without 
prompt relief by this Court, the continued solitary confinement of Mr. Hamdan may eviscerate 
his ability to put on a vibrant defense before a military commission and be in tension with 
fundamental rights of the accused. 

c. Dismissal is the Appropriate Remedy. 

1. The remedy for a violation of speedy trial rights is disrllissal of the charges. 
See Strurlk v. UnitedStates, 412 U.S. 434 (1973) (dismissal is only proper remedy for Speedy 
Trial Clause violation); United Stares v. Hatfield, 44 M.J. 22 (CAAF 1996) (dismissing charges 
for UCMJ Article 10 violation). 

2. This Commission should dismiss the charges, recognizing that this long period 
of delay is fundamentally inexcusable. That is what any American military court would do. and 
what this Commission is obligated to do. 

6. Files Attached. 

a. Declaration of Dr. Matthews 

7. Oral Argument. Is required. The Presiding Officer has instructed the Commission Members 
that he will provide the Commission Members with his interpretation of the law as he sees it, but 
that the Commission members are free to arrive at their own conclusions. The Defense asserts 
its right to be heard following the Presiding Officer's position. Additionally, the Defense intends 
to call expert witnesses and to incorporate their testimony into this motion via oral argument 

8. List of Legal Authoritv Cited. 

a. UnitedStates v. Loud H w k ,  106 S. Ct. 648 (1986) 

b. Johnson v. Eisenlrager, 339 U.S. 763 (1950) 

c. Uniform Code of Military Justice, 10 U.S.C. 801-940 (1952 ed. Supp. V) 

d. Burnsv. Wilson, 346 U.S. 137 (1953) 

e. In re Yamashito; 327 U.S. 1 (1946) 

f. 34 U.S.C. § 1201 

g. Statement of Major General Thomas H. Green, U.S. Senate, Cmte. on Armed 
Services, May 9, 1949 
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h. Schlesinger v. Councilman, 420 U.S. 738 (1975) 

i. Brosious v. Warden, 125 F .  Supp. 2d 681 (M.D. Pa. 2000) 

j. 10 U.S.C. 5 810 

k. United States v. Kossman, 38 M.J. 258 (CMA 1993) 

I. UnitedStates v. Tibbs, 35 C.M.R. 322 (CMA 1965) 

m. Barker v. Wingo, 407 U.S. 514 (1972) 

n. UniredStates v. Birge, 52 M.J. 209, 21.2 (CAM 1999) 

o. CJ United Stares v. Hatfield, 44 M.J. 22 (CAAF 1996) 

t h .  
p. UnitedStares v. Beamon, 992 F.2d 1009 (9 Clr. Or. 1993) 

q. Strunk v. United States. 412 U.S. 434 (1973) 

9. Witnesses andlor Evidence Required. The Defense intends to call Professor Jordan Paust 
(Curriculum Vitae will be forwarded) as an expert witness in the area of constitutional and 
statutory law, specifically discussing the speedy trial doctrine, in support of this motion. The 
expert testimony is probative to a reasonable person under the circumstances presented based on 
the Professor's skill, knowledge, training and education. He possesses specialized knowledge of 
the laws of the United States relating to speedy trial. The application and substance of such laws 
is a legal finding to be made by members of the Military Commission beyond the training and 
expertise of lay persons. As such, the Professor's specialized knowledge will assist the 
Commission Members in understanding and determining whether the preferral and referral of the 
charge in this case violates the speedy trial rules. 

10. Additional Information. None, 

CHARLES D. SWIFT 
Lieutenant Commander, JAGC, US Navy 
Detailed Military Defense Counsel 
Office of Military Commissions 
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) 
) 
) PROSECUTION RESPONSE TO 

UNITED STATES OF AMERICA 1 DEFENSE MOTION FOR 

) DISMISSAL FOR DENIAL OF A 
v. ) SPEEDY TRLAL IN VIOLATION 

) OF ARTICLE 10 UCMJ 
SALIM AHMED HAMDAN ) 

) 
) 15 October 2004 
1 
) 

1. Timeliness: This Motion is filed in a timely manner as required by POM 4. 

2. Position on Motion: The Prosecution submits that the Defense's Motion should he 
denied in total. 

3. Facts Ameed upon b c h e  Prosecution: The Prosecution admits the facts alleged by 
the Defense in subparagraphs 4(i) and 4(n) for the purposes of this motion. 

a. The Chief Prosecutor did not ask that counsel be appointed to the Accused for 
the limited purpose of negotiating a pretrial agreement, but ". . . to advise Mr. Hamdan 
on how he might engage in pretrial discussions with a view towards resolving the 
allegations against him." See Memorandum dated 15 December 2003, Subject: Target 
Letter Re: Military Commission of Mr. Salem Ahmed Salem Hamdan, attached. 

b. On 23 February, the Legal Advisor to the Appointing Authority did send a 
reply to the Defense but, contrary to the Defense's misrepresentation, it did contain an 
explanation. See Memorandum date 23 February 2003, Subject: In the Case of Salem 
Hamdan: Questions Regarding Application of Article 10, UCMJ, attached. It explained 
that the Accused was being held based on his status as an unlawful combatant (a basis 
unrelated to military commissiotis). 

c. TheC'back of the stack" allegation is an absolute misrepresentation. CDR- 
never said what LCDR Swift has quoted him as saying. ~ ~ ~ e e r e l y  told LCDR 
Swift that he did not control the order of cases and that he did not know when the 
Accused would he hied if a plea agreement were not reached. 

d. On 13 July 2004, a charge of conspiracy to commit the following offenses was 
referred to this Military Commission: attacking civilians; attacking civilian objects; 
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murder by an unprivileged belligerent; destruction of property by an unprivileged 
belligerent; and terrorism. 

5. Legal Authority Cited: 

a. Article 10 UCMJ 

b. Article 2(a)(12) UCMJ 

c. In re Yamashita, 327 U.S. 1 (1946) 

d. Article 21 UCMJ 

e. Madsen v. Kinsella, 343 U.S. 341 (1952) 

f. Reid v. Covert, 354 U.S. 1 (1957) 

g. Article 36 UCMJ 

h. Hamdi v. Rumsfeld, 124 S.Ct. 2633 (2004) 

i. United States v. Cooper, 58 M.J. 54 (C.A.A.F. 2003) 

j. United States v. Goode, 54 M.J. 836 (N-M. Ct. Crim. App. 2001) 

k. United States v. Kossman, 38 M.J. 258 (C.M.A. 1993) 

1. Barker v. Wineo, 407 U.S. 514 (1972) 

m. United States v. Manning, 56 F.3d 1188 (9Ih Cir. 1995) 

n. United States v. Verdugo Urqu&, 494 U.S. 259 (1990) 

o. United States v. Reed, 41 M.J. 449 (C.A.A.F. 1995) 

p. United States v. Hatfield, 44 M.J. 22 (C.A.A.F. 1996) 

q. United States v. Reeves, 34 M.J. 1261 (N-M. Ct. Crim. App. 1992) 

6. Discussion: 

The Defense moves to dismiss the charge against the Accused pursuant to Article 
10, UCMJ. The Defense's claim lacks merit for three reasons. First, the President has 
designated the Accused for trial by a military commission for violation of the laws of war 
or other crimes triable by military commission, so provisions of the UCMJ governing 
courts-martial do not apply to him. Second, as a combatant who is subject to detention 
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for the duration of the ongoing armed conflict, the Accused has no legal basis on which 
to raise a speedy trial claim related to the nature or length of his detention. Third, even if 
Article 10 were applicable to the Accused, he would not be entitled to any relief because 
he has failed to show that the military did not act with "reasonable diligence" in bringing 
and approving charges against him, much less that he has been prejudiced by the alleged 
delay. 

a. Supreme Court case law establishes that Article 10 does not applv to military 
commissions. 

The Defense argues that because the UCMJ extends personal jurisdiction in 
courts-martial to "persons within an area leased by or otherwise resewed or acquired for 
the use of the United States," it follows that all of the substantive and procedural rules set 
out in the UCMJ, including Article 10, are automatically applicable to him. This 
argument is simply incorrect. The rules set out in the UCMJ apply to courts-martial, not 
military commissions. While the UCMJ recognizes the jurisdiction of military 
commissions to-try violations of the laws of war' or other statute, it does not purport to 
subject such commissions to its comprehensive set of rules goveming courts-martial. 
Indeed, the Supreme Court has repeatedly recognized that while Congress has prescribed 
the jurisdiction and procedures governing courts-martial, it properly has allowed the 
President, as Commander-in-Chief, to set the procedures for wartime military 
commissions, by recognizing and approving their use but not regulating their procedures. 

In In reyarnashita, 327 U.S. 1 (1946), the Supreme Court expressly rejected the 
contention that a military commission convcned to try General Yamashita was subject to 
the procedures in the ~*ic les  of War (the precursor to the UCMJ) governing courts- 
martial. The Court explained that, by Article 15 of the Articles of War (now Article 21, 
UCMJ~), Congress "recognized military commissions in order to preserve their 
traditional jurisdiction over enemy combatants unimpaired by the Articles," and "gave 
sanction . . . to any use of the military commission contemplated by the common law of 

' Article 21 UCMJ 
2 Article 15 of the Articles of war reads: 

The provisions of these articles conferring jurisdiction upon courts-martial shall 
not be construed as depriving military commissions, provost courts, or other 
military tribunals of concurrent jurisdiction in respect of offenders or offenses 
that by statute or by the law of war may be triable by such military commissions, 
provost courts, or other military tribunals. 

Id. The text of UCMJ Article 21 reads: 

'The provisions of this chapter conferring jurisdiction upon courts-martial shall 
not be construed as depriving military commissions, provost courts, or other 
military tribunals of concurrent jurisdiction in respect of offenders or offenses 
that by statute or by the law of war may be hiable by such military commissions, 
provost courts, or other military tribunals. 

Id. - 
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war." Id. at 19. Although the Court relied in part on the fact that General Yamashita did 
not fall within the categories of persons made subject to the jurisdiction of the courts- 
martial by the Articles of War, the Court also based its holding on the fact that "the 
military commission before which he was tried, though sanctioned, and its jurisdiction 
saved, by Article 15, was not convened by virtue of the Articles of War, but pursuant to 
the common law of war." Id. (emphasis added). Moreover, the Court in Madsen v. 
Kinsella, 343 U.S. 341 (1952), subsequently rejected any suggestion that the Articles of 
War would apply to the trial by commission of a person subject to court-martial, 
upholding the trial by military commission of a U.S. citizen subject to the jurisdiction of 
courts-martial, notwithstanding that the commission trial was not conducted in strict 
accordance with the specific Articles of War governing courts-martial.3 

The Madsen Court characterized 'the unique nature and purpose of military 
commissions: 

Since our nation's earliest days, such commissions have been 
constitutionally recognized agencies for meeting many urgent 
governmental responsibilities related to war. They have been 
Ealled our common law war courts. They have taken many forms 
and borne many names. Neither their procedure nor their 
jurisdiction has been prescribed by statute. It has been adapted in 
each instance to the need that called it forth. 

Id. at 346-348 (footnotes omitted)(emphasis added). The Court went on to hold that, "in - 
the absence of attempts by Congress to limit the President's power, it appears that, as 
Commander-in-Chief of the Amy and Navy of the United States, he may, in time of war, 
establish and prescribe the jurisdiction and procedure of military commissions . . ." Id. at 
348. The Court explained that, in contrast to Congress' active regulation of "the 
jurisdiction and procedure of the United States courts-martial," Congress had shown 
"evident restraint" with respect to making rules for military commissions. Id. at 349. 
The Court further explained that Article 15 (now Article 21 UCMJ) reflected Congress' 
intent to allow the Executive Branch to exercise its discretion as to what form of tribunal 
to employ during wartime. Id. at 353. 

When the President established military commissions to try members of a1 Qaida 
and set out the procedures that will govern them, he exercised the very discretion that the 
Madsen Court held was implicit in his powers as Commander-in-Chief and was left 
unrestricted by Congress. Because, as Madsen explained, Congress did not purport to 
apply the numerous UCMJ provisions regulating courts-martial to the common law 

' In Reid v. Covert, 354 U.S. 1 (1957), a plurality of the Supreme Court ruled that a U.S. citizen civilian 
spouse of a serviceman could not be subjected to the jurisdiction of a court-martial during peacetime. The 
Reid plurality concluded that m n  was not controlling because &&g involved a trial in occupied 
enemy territory, where "the Army commander can establish military or civilian commissions as an arm of 
the occupation to by everyone in the occupied area.". Reid at 35, note 63. &&g remains good law 
today, and the Supreme Court ha< limited Reid to its facts. See United States v. Verduxo Urquidez, 494 
U.S. 259,270 (1990). 
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military commissions, Article 10 of the UCMJ, which sets out a speedy trial standard for 
courts-martial, is inapplicable to the military commission of the Accused. 

b. The Defense misunderstands the President's use of Article 21. 

The Defense contends nevertheless that because the President expressly invoked 
the UCMJ in establishing the military commissions, he must afford the Accused all of the 
procedural protection set forth in the UCMJ. The latter proposition does not follow from 
the former. The President invoked the provisions of the UCMJ that recognize his 
authority to use military commissions to try violations of the laws of war, Article 21, and 
to create a set of procedures to govern them, Article 36. Reliance on that authority, 
which the Supreme Court has construed to set military commissions apart from courts- 
martial and the UCMJ rules that govern them, could not logically trigger application of 
the entire UCMJ. Indeed, that is essentially the argument the Court rejected in m a s h i t a  
and   ads en.^ In any event, that those subject to military commission do not receive the 
urotection of Article 10 is not "contraw to or inconsistent with" the UCMJ because. as 
Congress recognized in taking a hands-off approach, military commissions convened 
during wartime to try violations of the laws of war must deal with military exigencies in 
administering justice. Because of the unique context in which the commissions operate, 
and the need for flexibility that context presents, it is not "contrary to or inconsistent 
with" the UCMJ for the commissions to try persons subject to its jurisdiction for 
violations of the laws of war without adhering to the speedy trial rules that apply to 
courts-martial. 

c. The Accused is not in pretrial confinement. 

Even if Article 10 did apply to the military commissions, the Accused cannot 
claim its protection, at least insofar as he seeks release from his present confinement. 
That is because the Accused is an enemy combatant. This status was confirmed at his 
Combat Status Review Tribunal on 3 October 2004. As such. he mav be detained for the 
duration of hostilities. See Hamdi v. Rumsfeld, 124 S.Ct. 2633,2643 (2004) (plurality 
opinion). In light of his combatant status, the Accused has no lcgal right to seek release 
&om a particular form of confinement based on the length of time he has been held 
without a trial, even assuming that the speedy trial standards applied and that the military 
was not complying with them. "The Department of Defense is detaining Mr. Hamdan as 
an unlawll enemy combatant. Article 10, UCMJ does not apply to Mr. Hamdan's 
detention." See Memorandum February 23,2004, subject: In the Case of Salem Ahmed 
Hamdan, Question Regarding the Application of Article 10, UCMJ. 

4 It should be noted that Article 38 of the Articles of War during the Yamashita and M- cases was the 
forerunner of the current Article 36, UCMJ. Like Wicle 36 UCMJ, Article 38 of the Articles of War 
prohibited commission procedures contmry to or inconsistent with the Articles of War. Yet Yamashita and 

still allowed substantial differences between courts-martial and military commission procedure. 
As such, no argument can be made that Article 36 requires the application of Article 10 UCMJ to current 
military commissions. 
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d. Assuming Article 10 avplicabilitv, there is not violation. 

Moreover, assuming Article 10 did apply to the military commissions, the 
Accused's claim for dismissal would also fail because the Defense cannot establish any 
violation. In order to prevail on an Article 10 claim, the Accused must establish that the 
government has failed to proceed against him with "reasonable diligence." United States 
v. Coover, 58 M.J. 54, 58 (2003). All that petitioner states on this score is that "the 
Government simply did not need over two years to gather evidence." That conclusive 
statement is patently insufficient. To begin with, to the extent that there is any relevant 
time period for an individual lawfully detained as a combatant, the Article 10 clock 
would not begin to run until the detainee is "ordered into arrest or confinement" pursuant 
to a charge. Article 10, UCMJ. To date the Accused has not been so ordered. While 
lacking merit, the best position the Defense can assert is that any speedy trial clock 
would not have begun to run until December 2003, when the Accused was placed in 
Camp Echo to facilitate his ability to meet with counsel in connection with the impending 
charges5 and to ensure the intelligence gathering function was not tainted. 

Additionally, the amount of time that has elapsed, standing alone, does not 
suggest, much less establish, the absence of reasonable diligence. As the military courts 
have made clear, "there is no 'magic number' of days in pretrial confinement which 
would give rise to a presumption of an Article 10, UCMJ, speedy trial violation." United 
States v. Goode, 54 M.J. 836 (N-M Ct. Crim. App. 2001); United States v. Kossman, 38 
M.J. 258 (C.M.A. 1993). In the Goode case, thc court held that a defendant who spent 
337 days in pretrial confinement failed to make out an Article 10 or constitutional speedy 
tial violation. Id. at 838-840. Here, the government has charged the Accuscd with 
participating in a foreign-based, far-reaching conspiracy spanning five and a half years. 
The breadth and complexity of the charge as well as the fact that it was brought during 
the ongoing war against terror refutes petitioner's unsupported assertion that the 
government is engaged in any delay tactics. See Barker v. Winno, 407 U.S. 514,531 
(1972) ('The delay that can be tolerated for an ordinary street crime is considerably less 
than for a serious, complex conspiracy charge."). 

Indeed, a far longer period would be justified in the current instance. The United 
States has undertaken painstaking intelligence-gathering and interrogation with respect to 
hundreds of enemy combatants and suspected members of a1 Qaida, a highly disciplined 

- - 

it is the Prosecution's position that there is no relevant time period for consideration regarding an Article 
10 UCMJ claim. The simple fact is that the Accused is not being detained because he is awaiting trial, but 
because he is anunlawful combatant. As mentioned above, that means that the Accused could be held until 
the end of hostilities under the existing laws of war. Whether or not the Accused was facing a military 
commission at this time and place, he would still be detained by U.S. forces. The fact that the Accused was 
moved after the President found him eligible for hial by military commission does not change the 
underlying reason for his confiiment. In United States v. Reed, 41 M.J. 449 (C.A.A.F. 1995), the Court 
of Appeals for the Armed Force made clear that Article 10 is triggered either by '>refrial restraint or 
preferral of charges." Id. at 45 1. Because, according to Reed the Prosecution is not required to file charges 
as soon as probable cause exists and because the Accused is not inpretrial restraint there is no Article 10 
violation. 

Review Exhibit *b 
6 

Page l o  of 8 
Review Exhibits 30 to 33
Nov. 8, 2004 Session
Page 12 of 306



organization whose agents span the globe and operate in total secrecy. See generally A1 
Oaida Training Manual C'Manchester Manual'). available at . - , , 
www.usdoi.gov/a~trainingmanual.htm. It should, therefore, come as no surprise that 
more time has been required in this case than in courts-martial involving forcible 
sodomy, w, adultery, United States v. Hatfield, 44 M.J. 22,23 (c.A.A.F. 1996), 
rape, Reed, or molestation, United States v. Reeves, 34 M.J. 1261 (N-M. Ct. Crim. App. 
1992) (462-day delay). 

The Defense's claim also founders on his failure to show prejudice from the 
alleged delay. See Barker at 533-534. The Defense's contention that his defense will be 
based on testimony "that grows more stale with each passing day" falls well short of the 
mark. Such "generalized assertions of the loss of memory, witnesses, or evidence are 
insufficient to establish actual prejudice." United States v. Mannin~ 56 F.3d 1188, 1194 
(9Ih Cir. 1995). Likewise, Defense's assertion that the Accused's present confinement 
creates any risk of psychological injury that could impair his ability to assist in his own 
defense is precisely the kind of speculative claim that cannot form the basis for a finding 
of prejudice. @. 

For the above-stated reasons, the Accused's motion to dismiss due to violation of 
Article 10, UCMJ should be dismissed. 

7. Attachments: 

a. Memorandum dated 15 December 2003, Subject: Target Letter Re: Military 
Commission of Mr. Salem Ahmed Salem Hamdan 

b. Memorandum date 23 February 2003, Subject: In the Case of Salem Hamdan: 
Questions Regarding Application of Article 10, UCMJ 

c. Combatant Status Review Tribunal Decision Report Cover Sheet 

8. Oral Arrmment: Although the Prosecution does not specifically request oral 
argument, we are prepared to engage in oral argument if so required. 

9. Witnesses: 

a. Major Quentin Crank 
b. Captain Jason Orlich 
c. Special Agent Lisa Schmidt (already Protected Information pursuant to 

Presiding Officer Order of August 27 2004). 
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We ask that the names contained in (a) and (b) above also be considered Protected 
Information. A proposed Pmtective Order has been sent via sepacate_~rrespondence. 
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DEPARTMENT OF DEFENSE 
OFFICE O F  GENERAL COUNSEL - - - - - - . . - - - 

1600 DEFENSE PENTAGON 
WASHINGTION, DC 20301-1600 

December 15,2003 

MEMORANDUM FOR ACTING CHIEF DEFENSE COUNSEL - - - 

SUB3ECT: Target Letter re Military Commission Investigation of Mr. Salem Ahmed 
Salem Hamdan 

On July 3,2003, the President determined that Mr. Salem Ahmed Salem Hamdan is 
subject to the Military Order of November 13,2001. As a result, pursuant to Section 4(a) 
of the President's Military Order, Mr. Hamdan "shall, when tried, be tried by military 
commission for any and all offenses triable by military commission that [he] is alleged to 
have committed, and may be punished in accordance with the penalties provided under 
applicable law, including life imprisonment or death." 

The Office of the Chief Prosecutor is considering whether to prepare charges against Mr. 
Hamdan and present them to the Appointing Authority for approval and referral in 
accordance with Section 4(B)(2) of Military Commission Order No. 1, dated March 2 1, 
2002. The charges currently under consideration include, but are not limited to: 
attacking civilia& and civilian objects; terrorism; and conspiracy to commit the above 
mentioned offenses. Theories of liabilitv in arovia these offenses mav include 
conspirator liabity for the substantive iffeke, liability based upon b[hg a member of 
an enterprise of persons who shared a common criminal purpose, aider and abettor 
liability, or some combination thereof. 

Under my interpretation of Section 3@)(8) of Military Commission Instruction No. 4, 
vou are authorized to detail a militanr defense counsel to advise Mr. Hamdan on how he -. 

kght engage in pretrial discussions k t h  a view toward resolving the allegations against 
him. My office will make the arrangements with the Commander, Joint Task Force 
~ u a n t b o ,  for such detailed milit& defense counsel to have access to Mr. Hamdan. 
Such access shall continue so long as we are engaged in pretrial negotiations. Please 
advise me as soon as possible what arrangements, if any, you desire to facilitate this 
representation. 

Attachment 1 to this memorandum is provided: 1) to assist Mr. Hamdan's detailed 
defense counsel in evaluating the potential charges against him; and 2) to advise Mr. 
Hamdan regarding his options. Additional discovery will be provided to detailed defense 
counsel when identified. 

The f m l  decisions regarding charges against Mr. Hamdan and the terms of any plea 
agreement that might be entered are within the sole discretion of the Appointing 
Authority. Nothing in this memorandum, or in any subsequent discussions between the 
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Ofice of the Chief Prosecutor and the defense counsel detailed to represat Mr. Hamdan 
pursuant to this memorandum, should be coosidered as binding on the Appointing 
Authority. 

Please advise the Office of the Chief Prosecutor no later than January 9,2004 whether or 
not Mr. Hamdan is interested in discussing a plea ageemeat. 

. -  - 
cornman&-s my point of contact for matters related to this memorandum. 

Disclosure or other public release of the contents of this memorandum is prohibited by 
Military Commission Instruction No. 4, Section 3(B)(4) and Military Commission 
lnstmction No. 5, Annex B, Section II(E)(l). 

Colonel, U.S. m y  
Chief Prosecutor (Acting) 
Office of Military Commissions 

Attachment: 
1. Salem Ahmed Salem Hamdan FBI 302, dated July 10,2002 
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FOR OFFICIAL USE ONLY 

DEPARTMENT OF DEFENSE 
OFFICE OF GENERAL COUNSEL 

1600 DEFENSE PENTAGON 
WASHINGTON. OC 20301 1600 

February 23.2004 

MEMORANDUM FOR Lieutenant Commander C.D. Swift, USN, Detailed Defense 
Counsel for Salem Ahmed Hamdan 

SUBJECT: In the Case of Salem Ahmed Hamdan: Question Regarding the Application of 
Article 10, UCMJ 

I am in receipt of your February 12,2004 memorandum requesting a determination 
that Arlicle 10, UCMJ, applies to the Department of Defense detention of Salem Ahmed 
Hamdan. The Department of Defense is detaining Mr. Handan as an unlau~ful enemy 
combatant. Article 10, UCUI, does not apply to Mr. Hamdan's detention. 

~ e g a l  ~ d k s o r  to the ~ ~ p o i d 6 n ~  Authority 
Offlcc of Military Commissions 

cc: Chief Defense Counsel 

Attachment a ,ORE 2d 
FOR OFF1 Page o f L  
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Sent By: FHP & AVIATION SAFETY N88F ; 703 614 0268 ; Oct-14-04 8:38; Page 212 

0 Co~pbmbst Stltrrs Rcvkr Tribamd Decision Rqort Cover Sheet 

0 This Document is UNCLASSIFIED Upm Removal of Enclopures (2) ahd (4). 

(U) TRIBUNAL PAP-EL: #7 

(U) I=#: 149 

Refi (a) (U) Convening Order ku Tribunal #7 of 13 Scptamber 2004 0 
(b) CSRT Implementation Directive of 29 July 2004 CU) 
(C) DEPSECDEP Memo of 7 July 2004 

Encl: (1) (U) Unclesificd Summary of Basis For Tribuiral Decision (U) 
(2) (U) Classifid Summary of 8asi for Tribunal Decision (S/NF) 
(3) 0 Summary of Detainee Testimony (v/FOUO) 
(4) (U) Copies of Documentary Evidence Presented (m 
( 5 )  (U) Copies of e-mails between Personal Representative and LCDR Swift (U) 
(6) CU) Colonel IE. Wilon-Bwke memo of 30 September 2004 (U) 
(7) 01) Response to ddahcc wquest for informalion (LT) 
(8) Personal Fkpregentativt's Record Rev;& 0 

1. (U) 7his Tribunal wae convcncd by references (a) and @)to make a d e t e d t i o n  ns 
to whether the detairrce meets the aiteria to be designated as an enemy combatant as 
defined in referencc (c). 

2. (U) On 3 October 2004, thc Tribunal determind, by a preponderance of the evidence, 
that Decaince #I49 is pmpcrly designated as an enemy combatant as defined in refweme 
(4. 

3. (U) In partioular, the Tribunal 6nds that this detaime is a member o c  or affiliated 
with A1 Qdda forces, as more Wly discussed in the enclosures. 

4. (U) Enclosure (1) prayides anunclar.~ificd account of the baPi for the Tribunal's 
decision A detailed account of the evidence ~0nsidmd by the T r i m  and its findings 
o f  fact arc contained in mclo- (1) and (2). 

C010ml U.S. Anny 
Tribunal President 

DERV FM: Multlple Sourced SECRETI/NORORNIIXl 
D E C W  X I  

Unclassified when separated from classified enclosures ~nachment L t o  RE 2& 
- 

Page 1' of- 
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UNITED STATES OF AMERICA 
1 
) DEFENSE REPLY TO 
) PROSECUTION RESPONSE TO DZI 

v. ) (ARTICLE 10 UCMJ) 
) 
) 

SALIM At [MED HAMDAN ) 27 October 2004 

1. 'Timeliness. This reply is filed within the time' frame established by the Presiding Officer's 
order during the initial session of Military Commissions on 24 August 2004, and the grant of 
relief by the Presiding Officer on 22 October 2004 to submit on 27 October 2004. 

2.  Relief Sought. That the original Defense Motion, D21. be granted. 

a. The Chief Prosecutor in his Memorandum dated 15 December 2003, Suhject: Target 
Letter Re: Military Conlmission of Mr. Salem Ahmed Salem Hamdan, (attached) and cited by 
the Prosecution conditioned Defense Counsel access to Mr.Hamdan to "so long as we are 
engaged in pretrial negations." By so limiting Defense Counsel's access to Mr. Hamdan, the 
Chicf Prosecutor clearly envisioned representation for the limited purpose of negotiating a pre- 
trial agreement. 

b. l h c  I'rosecution slates in b) that the February Legal Advisor Letter denying the 
applicability of Article 10 of the UCMJ gave a reason: Mr. Hnmdan is being held as "an 
unlawful combatant (a basis unrelated to military~commissions)". The claim that Mr. Hamdan's 
status is "unrelated" to commissions is flat out wrong, as the prosecutor's own memoranda make 
clear. See, e.g., Prosecution's Rcsponse to D20, Lack ol Lcgislativc Authority, at 4 (stating that 
commissions may punish "unlawful belligerents"); id. (quoting Hamdi's language that 
plinishmcnt of "unlawful combatants" is appropriate); id. At 7 (discussing the "power to bring 
unlawful enemy combatants to justice"); and numerous other places in its Prosecution motions. 

c. The Defense does not disagree that C D ~ i n d i c a t e d  tliat the order of cases wa$ 
not up tcl him. The Defense, however, clearly remembers re  stat in^ that Mr. Hamdan 
was going to go to the back of the pack. C D ~ w o r d s  proved prophetic, as although Mr. 
Hamdan received ihe second Target letter and was the only detainee to demand a speedy trial, he 
was in Fact the last detainee charged. 

4. Law and Discussion 

1. a. The UCMJ Applies to Hamdan. 

The Prosecution argues that the lJCMJ does not apply in this case. Yet the cases they 
cite, in re Yamashito, 327 U.S. 1 (1946), and Mudsen v Kinsella, 343 1J.S. 341 (1952), sinlply 
do not speak to the applicability of current UCMJ procedures to the trial by military commission 
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of an individual in Mr. Hamdan's situation. They try to shore up this faulty argument with a 
misleading and selective parsing of the UCMJ itself. 

The Prosecution's reliance on Yamashita is misplaced. In that decision, the Court found 
the Articles of War inapplicable to General Yamashita's military commission trial because it 
found that Congress "did not thereby make subject to the Articles of War persons other than 
those defined by Article 2 as being subject to the Articles, nor did it confer the benefits of the 
Articles upon such persons." 327 U.S. 20. General Yamashita, the Court held, is "not a person 
made subject to the Articles of War by Article 2," id., -which, at the time, included "[iln 
general . . . members of our own Army and of the personnel accompanying the Army." Id. at 19. 
Yet five years after this decision, a new version of the UCMJ took effect. This version changed 
the military law applied in Yamashita by adding paragraph 12 to Article 2, thereby expanding the 
list of persons "subject to this chapter" to include "persons within an area leased by" the United 
States. The Prosecution does not dispute that this language applies to ~uantanamo.'  Not only is 
Yamashita irrelevant to question of whether Mr. Hamdan falls within the coverage of the current 
UCMJ, the Court's argument in that decision actually dictates that the UCMJ's procedural floor 
should apply to Hamdan. The Court did not find that Article 38 (precursor to the current $836) 
did not impose procedural restraints, as the government now urges, but rather that those restraints 
did not apply to General Yamashita because he was not covered by the Articles - implying that 
anyone subject to the articles (like Harndan) would deserve those protections. (Incidentally. 
Yamashita is distinguishable on several other grounds that are explained in the Defense Reply in 
D20, Lack ofLegislative Authorify, such as the fact that General Yarnashita was undoubtedly 
within the jurisdiction of the commission, that the commission was set up in the field by military 
authorities, and that the procedural alterations wete not substantial.) 

Madsen v. Kinsella, 343 U.S.  341 (1952), is also inapplicable. Madsen was a case 
occurring in a zone of war in occupied territory and was explicitly limited to such circumstances. 
Indeed, the sentence the prosecution cites which says "he may, in time of war, establish and 
prescribe the jurisdiction and procedure of military commissions," Madsen 343 U.S. at 348, is 
not complete, since that sentence finishes with "in territory occupied by Armed Forces of the 
United States." But Guantanamo is occupied territory, it is leased territory subject to a 
different set of rules under Paragraph 12. Nothing in Madsen changes that reality. 

Furthermore, Madsrn was a case about the concurrent jurisdiction of courts-martial and 
commissions, not about commission procedure - and the dicta the Prosecution cites cannot 
change that fact.' The Court did not confront the procedural question at all - likely because the 
procedural situation in Madsen was entirely different than that facing Mr. Hamdan here: in 
Madsen, the military commissions of occupation provided extensive procedural protections 
consistent with the German legal system - to which most of the people they were trying were 
accustomed. In other words, to the extent that the Court did not hold them strictly to the (then) 
Articles of War, it did not leave the commissions in the procedural vacuum the government now 
claims for itself. Id. at 356 ("The occupation courts in Germany are designed especially to meet 

' Yamashita is distinguishable from the present case for other reasons as well. Whereas General Yamashita was 
unquestionably an enemy combatant, captured during a time of war in an occupied territory, Mr. Hamdan contests 
his designation as an enemy combatant and is not even a national of a country with which we are at war. "We a e  
not here concerned with the power of military commissions to try civilians." Yamashita, 327 U.S. at 9. 
2 Even the dicta the Prosecution cites ("Neither their procedure nor their jurisdiction has been prescribed by statute," 
Madsen, 343 U.S. at 347) does not say what they contend it does. The Defense is not saying that all procedures for 
military cotnmissions are set forth by statute, but rather that the UCMJ, by its express declaration, sets a floor of 
procedural guarantees below which commission procedures may not sink. 

Review Exhibit 30-C, Page 2 of 8 Pages 
Review Exhibits 30 to 33
Nov. 8, 2004 Session
Page 20 of 306



the necds of law enforcement in that occupied territory in relation to civilians and to nonmilitary 
offenses. Those courts have been directed to apply the German Criminal Code largely as it was 
theretofore in force."); id. at 358-59 (The military courts were presided over by "civilian judges 
with substantial legal experience. The rights of individuals were safeguarded by a code of 
criminal procedure dealing with warrants, summons, preliminary hearings, trials, evidence, 
witnesses, findings, sentences, contempt, review of cases and appeals."). And while the 
Suprcmc Court decided the case in 1952, it was applying pre-UCMJ law, since the trial took 
place before the UCMJ went into effect. 

The Prosecution also relies on a selective reading of § 836 -which it would like to divide 
in two, accepting only that part which grants authority, and leaving that part which limits it. 
Section § 836 gives the President the ability to adopt "pretrial, trial and post-trial 
procedures.. .for cases arising under this chapter triable in courts-martial, military commissions 
and other military tribunals. ..which shall, so far as he considers practicable, apply the principles 
of law and the rules of evidence generally recogni7ed in the trial of criminal cascs in the United 
States district courts, but which may not be conlrary to or inconsistent with this chapter." 
(emphasis added). In other words, though the President has tlexibility with regard to confonning 
the commissions to criminal procedure in civilian courts, he is nor at liberty to deviate from the 
statutory baseline of the UCMJ's requirements. 10 U.S.C. 5 836; see also United States v. 
Johnson, 19 U.S.C.M.A. 464,466 (C.M.A. 1970) ("Rules prescribed under this authority [§836] 
have the force of law unless they conflict with other provisions of the Code or Manual or another 
recognized principle of military law.") If, as the Government purports, this section were 
intended solely to separate military cornmissions entirely from court-martial proceedings, the 
"not be contrary to or inconsistent with this chapter" language would be mere surplusage - an 
improbable interpretation. The Prosecution cannot pick the parts of $ 836 which it favors and 
argue that the others have no effect. Under the prosecution's reading, the President would be 
free to depart from the UCMJ for courts-martial as well, and thereby eliminate the crowning 
achievement in military justice, the UCMJ itself. 

Instead, it is far more sensiblc to read the UCMJ as applying to military commissions: 
even if they are not located at Guantanamo. Had Congress wanted to carve comn~issions out of 
the reach of the UCMJ, it knew how to do so. Congress had already done it in 18 U.S.C. 3172, 
stating that "an offense triable by . . . military commission" is not subject to the Speedy Trial 
Act. Yet Congress did no such thing in insulating commissions from the IICMJ. This tracks the 
"general rule, that military commissions are constituted and composed, and their proceedings are 
conducted, similarly to general courts-martial." Wintluop, at 835 n. 81 (citations omitted); Act 
of July 2, 1864, 13 Stat. 356 (extending court-martial provisions to commissions). 

The Prosecution's argument that the Court's decision in Hamdi obviates .4rticle 10 
protection is tremendously weak. We have separately discussed why Hamdi so dramatically 
supports the Defense and offers no support to the majority in our Reply Brief in D20, Motion to 
Dismiss for Lack of Legislative Authority, and that Reply is herein incorporated. A few points 
are worth highlighting. First, Hamdi did not conccrn an individual slated to be tried by military 
tribunal, and so its holding cannot plausibly speak to the applicability of protections triggered 
uniquely by the tribunal process. Second, the holding of Hamdi was precisely that the 
government may not do whatever it pleases, and hold indefinitely, someone it asserts is an 
"enemy combatant" without giving that individual a meaningful opportunity to contest that 
dcsignation. Mr. Hamdan's so-called "Combatant Status Review Tribunal" of October 3 
certainly provided no such process - it offered Mr. Hamdan neither the "notice of the factual 

Review Exhibit 30-C, Page 3 of 8 Pages 
Review Exhibits 30 to 33
Nov. 8, 2004 Session
Page 21 of 306



basis of his classification," nor "a fair process to rebut the Government's factual assertions," nor 
a "neutral decisionmaker," nor his "unquestionabl[e] . . . right to access to counsel" mandated by 
Hamdi. 124 S. Ct. at 2648,2652. The CSRT was too little, too late, and the Prosecution cannot 
now rely on it to evade the process it must grant Hamdan. 

Third, the Court's affirmation in Hamdi of the "authority to detain for the duration of the 
relevant conflict" was "based on longstanding law-of-war principles" which either are not 
present in the case of Mr. Hamdan, or which the Prosecution has elsewhere tried to ignore. The 
Coua only found Hamdi's detention authorized because of the traditional nature of the U.S. 
hostilities in Afghanistan, as distinguished from the War on Terror generally. in the pursuit of 
which Mr. Hillndan was captured (in such circumstances, the Court noted, its "understanding 
may unravel"). Hatndi, 124 S. Ct. at 2641. Moreover, the authority to detain during hostilities 
applies to those treated as Prisoners of War - a status which the Prosecution has steadfastly 
refused to grant Mr. Hamdan. In fact, it is that very denial of this status which they claim gives 
them the authority to hold him without any protections traditionally afforded to POWs. 

For all of these reasons, it is not surprising that the Nixon Pentagon, in the midst of 
thousands of casualties, came to cxactly the opposite conclusion of the self-serving prosecution 
view here: 

[Tlhe specific protections of the Bill of Rights, unless made inapplicable 
to military trials by the Constitutian itself, have been held applicable to 
courts-martial. Both logic and precedent indicate that a lesser standard for 
military commissions would not be constitutionally permissible. In this 
regard, Winthrop stated: "Military commissions . . . are commonly 
conducted according to the rule and forms guveming courts-martial" . . . 
Article 21, Uniform Code of Military Justice . . . can be considered as a 
congressional approval of the long-established practice of tailoring 
commissions to fit the procedures used in coui-ts-martial. This position is 
buttressed by the fact that Congress directed the President to establish 
procedures for courts-martial or other military tribunals which follow, to 
the extent practicable, thc principles of law and the rules of evidence 
generally followed in United States district courts. Article 36, UCMJ. It 
did not indicate that separatc procedures for r~lili~ary commissions were 
either needed or de~ i red .~  

The Prosecution is departing from a long tradition of military justice that applies military rules 
enacted by the Congress to military comn~issions. In the rare instance when departures have 
been permitted, they have been in areas not subject to the Uniform Code of ~ i f i t a r y  Justice. Mr. 
Hamdan, however, is so subjcct, by dint of paragraph 12 of the UCMJ. As we explained in our 
opening Motion, the Army JAG in 1950 when the UCMJ was being debated urged Congress not 
to adopt paragraph 12 for that reason, but he lost that fight. 

3 Nixon Pentagon Report at 19-20 (citations omitted). Id at. 7, 9, 17, 21 (similar); Jo rdn  J. Pdust, Post-9/11 
Overr.eacrio11 and Fallacies Regarding War and Defense, Guantanarno, the Status ofPersons, Treatment, Judicial 
Review ofDetention, and Due Process in Military Commissions. 7 9  NOTRE DAME L. REV. 1335, 1361 (2004) 
(stating that commissions are not "regularly constituted" due to failure to observe UCMJ). Professor Paust quotes 
the Nixon Report in his Article. 

Review Exhibit 30-C, Page 4 of 8 Pages 
Review Exhibits 30 to 33
Nov. 8, 2004 Session
Page 22 of 306



b. Hamdan's Treatment violated the UCMJ 

Article 10 of the Uniform Code of Military Justice provides that when the Government 
places a defendant "in arrest or confinement prior to trial," the Government must take 
"immediate steps" to "try him or to dismiss the charges and release him." 10 U.S.C. 5 810. The 
extraordinarily lengthy pretrial delay to which Hamdan has been subjected unquestionably 
violates Article 10, which "imposes a more stringent speedy-trial standard than that of the Sixth 
Amendment." United States v. Kossman, 38 M.J. 258,259 (C.M.A. 1993). The Government 
violates Article 10 when it "could readily have gone to trial much sooner than some arbitrarily 
selected time demarcation but negligently or spitefully chose not to." Id. at 261. 

Despite the Prosecution's claims to the contrary, the speedy trial clock begins to run the 
moment a defendant is placed in confinement. 10 U.S.C. 5 810; United States v. Reed, 41 M.J. 
449,451 (C.A.A.F. 1995) ("Article 10. ..[is] triggered either by pretrial restraint or preferral of 
charges."); RCM 707(a) ("The accused shall be brought to trial within 120 days after the earlier 
of: (1) Preferral of charges; [or] (2) The imposition of re~traint").~ 

Hamdan's confinement has exceeded all pro er boundaries and has significantly P prejudiced him in his ability to prepare his defense. In assessing whether a military defendant's 
speedy trial rights have been violated, the court will apply a standard of "reasonable diligence." 
United States v. Tibbs, 15 C.M.A. 350,353.35 C.M.R. 322,325 (1965); see Kossman, 38 M.J. at 
262 (reaffirming Tibbs standard). The four factors courts look to in analyzing reasonable 
diligence are "[llength of delay," "the reason for the delay," "the defendant's assertion of his 
right," and "prejudice to the defendant." UnitedStates v. Birge, 52 M.J. 209, 212 (C.A.A.F. 
1999). In light of these factors, the Government's actions in this case constitute an egregious 
violation of Article 10. 

Although it is true that a long delay, on its own, does not automatically create a speedy 
trial violation, United States v. Goode, 54 M.J. 836 (2001), there must be a showing of good faith 
by the Government to prevent a dismissal of  charge^.^ The Prosecution has made no such 
showing here. When an accused asserts that he has been denied a speedy trial, the burden is on 

UnitedStates v. Cooper, which the government has cited elsewhere as support for its overly limited conception of 
the speedy trial clock, in fact stands for the opposite proposition - that Article 10 should be applied expansively to 
"the entire period up to trying the accused." 58 M.J. 54, 60 (C.A.A.F. 2003) (rejecting "a restrictive reading of 
Article 10"). In addition, Cooper identified the Sixth Amendment standard embodied in the Speedy Trial Act, 
which requires filing charges within thirty days after arrest, as a relevant "baseline" for its inquiry. Id; Speedy Trial 
Act, I8  U.S.C. §316l(b). See also UnitedStates v. Earls, 2003 CCA LEXIS 92 (A.F. C.C.A. Mar. 24,2003) (all 
time after confinement counts for speedy trial purposes under Article 10, and should be examined for due diligence 
under the Barker factors); UnitedStates v Wilkinron, 27 M.J. 645 (A.C.M.R. 1988) (same). 
5 UnitedStafes v. Tibbs, 15 C.M.A. 350,353, 35 C.M.R. 322,325 (1965); see also Kossman, 38 M.J. at 262.; United 
States v. Birge, 52 M.J. 209,212 (C.A.A.F. 1999) (looking to the four factors outlined by the Supreme Court in the 
Speedy Trial case of Barker v. Wingo, 407 U.S. 514 (1972)); UnitedStates v. hfizrulrr, 2004 C.C.A. LEXIS 24 at *8 
(A.F.C.C.A. Jan. 23,2004). As Justices Scalia and Stevens said in unchallenged words, under the habeas corpus Act 
in England, "a second magna charta, and a stable bulwark of our liberties," "imprisonment without indictment or 
trial for felony or high treason . . . would not exceed approximately three to six months." Hamdi, at 2662 (Scalia, J. - 
dissenting). 
6 In Goode, not only was the delay in trial due to a defense request, but it actually helped the defendant, rather than 
hurt him. 54 M.J. at 840 ("We further find that any delay inured to the benefit of the appellant who used the time to 
prepare his case and resolve issues related to his counsel."). The charges had been preferred in that case within 15 
days of the alleged crimes. Id. at 839. Moreover, the court in Gaode found that the prosecution demonstrated its 
good faith by trying to reduce the delay and to sever a charge so that trial on the rest of the case could begin more 
quickly. Id. at 839-40. 
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the Government to establish that it has taken the '?immediate steps" that 10 U.S.C. 5 810 requires. 
U~zitedStates v. Laminman, 41 M.J. 518, 520-21 (C.G. Ct. Crim. App. 1994); UnitedStates v. 
Broi~n,  520 F.2d 1106, 11 10 (D.C. Cir. 1975) ("The longer the time between arrest and trial, the 
heavier the burden of the Government in arguing that the right to a speedy trial has not been 
abridged."). 

The unreasonable and lengthy delay, moreover, has prejudiced Hamdan. A speedy trial 
guarantee is designed to protect three interests of the defendant: (1) to prevent oppressive pretrial 
incarceration; (2) to minimize anxiety and concern of the accused; and (3) to limit the possibility 
that the accused's defense will be impaired. Barker, 407 U.S. at 532; UnitedStates v. Plants, 57 
M.J. 664,667 (A. F. Ct. Crim. App. 2002) (same). 

Of these harms, the impact on an accused's ability to mount a defense is the most grave. 
Bnrker, 407 U.S. at 532 (noting that "the inability of a defendant adequately to prepare his case 
skews the fairness of the entire system"). It is also the most difficult form of prejudice to prove, 
"because time's erosion of exculpatory evidence and testimony can rarely be shown." Doggett v. 
United States, 505 U.S. 647, 655 (1992) (citing Barker, 407 U.S. at 532); id. at 655-56 (also 
noting that "excessive delay presumptively compromises the reliability of a trial in ways that 
neither party can prove, or for that matter, identify"). While the Government has been free, 
throughout this time, to conduct an investigation, contact witnesses, and preserve evidence, 
Hamdan has been in solitary confinement, "powerless to exert his own investigative efforts to 
mitigate these erosive effects of the passage of time." Smith v. Hooey, 393 U.S. 374, 380 (1969). 
These prejudicial effects have been aggravated by Hamdan's limited access to counsel.' 

Furthermore, Hamdan's solitary confinement certainly qualifies as "oppressive pretrial 
incarceration." Barker, 407 U.S. at 532; UnitedStutes v. West, 504 F.2d 253,256 (D.C. Cir. 
1974). His extended confinement has engendered "anxiety and concern" rising to the level of 
psychological injury. Such anxiety is one of the evils against which the speedy trial guarantee is 
designed to protect. UnitedStates v. Marion, 404 U.S. 307, 320, (1971); see UnitedStates v. 
Callowny, 505 F.2d 31 1,319 (D.C. Cir. 1974) (finding "numbness to the needs" of 
psychologically damaged defendant languishing in pretrial detention "intolerable"). 

Finally, the Prosecution advances the bizarre claim that the Defense is seeking to have Mr. 
Halndan released to freedom. That is not the Defense position. Rather, it is that he cannot be 
held as an unlawful combatant in pre-commission segregation. Whether there are other, 
alternative reasons to hold him as an enemy combatant is an entirely separate matter, as the 
Pentagon has itself said on several occasions. That is why there is absolutely no national 
security issue at stake here. All that the commission need decide is whether the rules of justice 
apply when their literal meaning and their intended purpose in Congress was to do exactly that. 
Now that the Prosecution has admitted that national security is not at issue, there is very little 
legal or practical reasoning on which they may stand. The Charge should be dismissed, just as it 
would in any court martial proceeding. 

5. Files Attached. 

7 The amorphous claim that conspiracy charges take years to investigate lacks credulity, since any number of 
complex conspiracies in the American criminal and military courts do not require nearly three years of incarceration 
before charges are brought. As a result of its failure to explain the delay, the government's actions constitute the 
kind of "deliberate attempt to delay the trial" that Barker identified as weighing most heavily against the 
government. 407 U.S. at 531. Article 10 was intended to prohibit precisely this kind of "foot-dragging" in the 
military justice system. Kossman, 38 M.J. at 262. 
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6. Oral Argument. See D21, Defense position remains the same. 
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r. United States v. Plants, 57 M.J. 664 (A F. Ct. Crim. App. 2002 

s. Doggett v. United States, 505 U.S. 647 (1992) 

t. Smith v. Hooey, 393 U.S. 374 (1969) 
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u. United States v. West, 504 F.2d 253,256 (D.C. Cir. 1974 

v. UnitedStates v. Marion, 404 U.S. 307 (1971) 

w. UnitedStates v. CaNoway, 505 F.2d 311,319 (D.C. Cir. 1974) 

8. WitnessesIEvidence Required. See D21, Defense position remains the same. However, 
thc Defense notes that the Prosecution's answer of 15 October 2004 indicates that the 
Prosecution intends to call three witnesses but that the Prosecution has not filed a Notice of 
Witness in accordance with POM 10. The Defense does not read POM 10 to apply exclusively 
to the Defense. Accordingly, the Defense objects to the calling of any witness for which a notice 
has not been filed. The Defense understands thavbecause of the novel issues presented that the 
failure to file may simply be an oversight on the Prosecutions part and the Derense is willing to 
withdraw its objection upon The Prosecution's submission of a Witness Notice on or before 1 
November 2004 ( 5  working days before the hearing). 

NEAL KATYAL 
Civilian Defense Counsel 

LCDR CHARLES SWIFT 
Detailed Defense Counsel 
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UNITED STATES OF AMERICA 

v. 

SALIM AHMED HAMDAN 

) 
) 
) DEFENSE MOTION TO 
) DISMISS FOR LACK OF 
) PERSONAL JURISDICTION 
) 
) 1 October 2004 

I .  Timeliness. This motion is submitted within the time frame established by the Presiding 
Officer's order during the initial session of Military Commissions on 24 August 2004. 

2. Relief Sought. That the Military Commission find that the President's Military Order 
authorizing trial by Military Commission is in violation ofthe rules of personal jurisdiction and 
dismiss the charge against Mr. Haindan. 

3. Overview. The Military Commission does not have any personal jurisdiction over Mr. 
Hamdan and should therefore dismiss the charge against him. 

a. From 1996 until approximately October 2001 Salim Ahmed Hamdan worked 
in Afghanistan in a private capacity as a agricultural and as a personal driver for Usama Bin 
Laden. 

b. At no relevant time did he join either Al Qaeda or the Taliban, participate in a 
belligerent act towards the United States or its allies, or have foreknowledge of any belligerent or 
criminal act directed by either of the above organizations against the United States or its allies. 

c. On September 1 1,2001, Mohammed Atta, Abdul Alomari, Wail al-Shehri, 
Waleed al-Shehri, and Satam al-Suqami hijacked American Airlines Flight 11, bound from 
Boston to Los Angeles, and crashed it into the North Tower of the World Trade Center in New 
York. Mohammed Atta piloted the plane after it was hijacked. Near-simultaneously, Marwan 
al-Shehhi, Fayez Ahmed, alWa Banihammad Fayez, Ahmed al-Ghamdi, Hamza al-Ghamdi, and 
Mohald al-Shehri hijacked United Airlines Flight 175, bound from Boston to Los Angeles, and 
crashed it into the South Tower of the World Trade Center in New York. Marwan al-Shehhi 
piloted the plane after it was hijacked. As a result of the crashes, the towers of the World Trade 
Center collapsed. Approximately 2,752 people, almost all ofthem civilians, were killed. At the 
time ofthe hijackings and attacks, the tenants of the World Trade Center were civilian in nature. 
The occupants consisted of approximately 430 tenants for business and commerce purposes only. 
Each ofthe named individuals are alleged to be members of Al Qaeda. 

d. On September 11,2001, Khalid al-Midhar, Nawaf al-Hazmi, Hani Hanjour, 
Salem al-Hamzi, and Majed Moqed hijacked American Airlines Flight 77, bound from 
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Washington D.C. to Los Angeles, and crashed it into the Pentagon in Arlington, Virginia. Hani 
Hanjour piloted the plane after it was hijacked. As a result of the crash, approximately 184 
people including many civilians wcre killed in and around the Pentagon. Each of the named 
individuals are alleged to be members of Al Qaeda. 

e. On September 11,  2002, Ziad Jarrah, Ahmed al-Haznawi, Saaed al-Ghamdi, 
and Ahmed al-Nami hijacked United Airlines Flight 93, bound froinNewark to San Francisco, 
and crashed it into a field near Shanksville, Pennsylvania. Ziad Jarrah piloted the plane after it 
was hijacked. 44 civilians died in the crash. Each of the named individuals are alleged to be 
members of Al Qaeda. 

f. The organization known as al Qaida, or "The Base," was founded in or around 
1989 by Usama bin Laden, and others. Al Qaida is composed of private individuals and did not 
constitute the armed force of any recognized state. 

g. In response to the events of September I I ,  2001, on September 18,2001, 
Congress passed a joint resolution authorizing the President to use all necessary and appropriate 
force . . . in order to prevent any future acts of international terrorism against the Ur~iled States 
by such nations, organizations or persons." Sept. 18, 2001 Joint Res. 

h. On 7 October 2001, pursuant to Presidential Order the United States 
commenced armed hostilities in Afghanistan in support of the Northern Alliance. 

i. At the time that the United States commenced armed hostilities the Northern 
Alliance consisted of ethnic Tajiks that opposcd the Taliban regime by military force. 'The 
Northern Alliance controlled approximately 10% of Afghanistan. The remainder of Afghanistan 
was controlled by military forcelgovernment, commonly referred to as the Taliban. 

j. The Taliban exercised political and military control over that portion of 
Afghanistan that it controlled. The Taliban had been recognized as the government of 
Afghanistan by Pakistan and Saudi Arabia. The united States, however. did not recognize the 
Taliban as government of Afghanistan. 

k. '1 he United States, however, prior to the commencement of the use of military 
force negotiated with the Taliban seeking that they capture and turn over Usama Bin Laden and 
other members of al Qaeda to the United States. 

1. On 13 November 2001, President Bush issued a military order pursuant to the 
authority vested in him as President of the United States and Commander in Chief of the Armed 
Forces ofthe United States by the Constitution and laws of the United States vesting in the 
Secretary of Defense the authority to try by military commission those persons that the President 
determined were subject to the order. 

m. Subsequent to the President's Military Order of 13 November 2001. Mr. 
Hamdan was taken prisoner by indigenous Afghanistan forces in late November 2001, where 
upon he was subsequently turned over to U.S. personnel for a bounty and has been detained by 
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the United States government ever since, 

n. At the time of his capture, Mr. Hamdan was traveling alone, was not pan of a 
belligerent force, and was seeking to flee hostilities in Afghanistan. 

o. Mr. Hamdan is not and has never been a membcr of Al Qaeda. 

p. Mr. Hamdan has never taken up arms against the United States government or 
its nationals. 

q. Mr. Hamdan had no advance knowledge of the September 1 I attacks on the 
Pentagon and World Trade Center. 

r. On 3 July 2003, the President of the United States determined that Mr. Hamdan 
was subject to his military order of 13 November 2001. 

s. 13 July 2004, a charge of conspiracy to commit terrorism against Mr. Hamdan 
was referred to this Military Cornmission. 

a. U l i t a -  Commission Has No Personal Jurisdiction over Mr. Ham@ 

1. "Jurisdiction" refers to the power of a legal body to try an offense. If that body 
lacks jurisdiction, everything it does in proceeding with a trial is illegal and unlawful. 

2. The Supreme Court of the United States has explained what jurisdiction is and 
what this body's duties are: "The requirement that jurisdiction be established as a threshold 
matter ... is inflexible and without exception . . . for n]urisdiction is power to declare the law., 
and [wjithout jurisdiction the court cannot proceed at  all in any cause." Ruhrga,~ AG v. 
Marathon Oil Co.. 119 S. Ct. 1563, 1567 (1999) (internal punctuation and citations omitted). 
That is why judges across our land, in both the military and civil systems, have said that before 
proceeding with trial, they must first satisfj themselves that jurisdiction exists. See In re 
Grimley, 137 U.S. 147, 150 (1 890); Curter v. McClaughry, 183 U.S. 365, 401 (1 902); Hiart v. 
Browtz, 339 U.S. 103, l l l (1950). 

3. Jurisdiction has always been broken down into two separate concepts. Firsl, is 
the offense something that can be hied by the legal body? This inquiry turns on the history and 
language of authorizing legislation for that legal hody. Second, is the person being tried 
somcone that is properly before the reach of the legal hody? That question asks whether the 
Government has alleged facts sufficient to place the specified individual before the military 
commission. This motion concerns the second of these inquiries. 

4. The Government introduces no evidence justifying this commission's personal 
jurisdiction over Mr. Hamdan. The slender reed they have is a cursory statement by the 
President from July 2003. In that statement, the President asserts that his authority for such a 
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finding is in accordance with the Constitution and consistent with the laws of the Unitcd States, 
including the Authorization for the Use of Force passed by Congress on September 18,2001. 
This statement is not supported in either fact or law. 

5 .  The President's statement claims that 1) Mr. Hamdan is or was a member of 
the organization known as al Qaida; 2) that he has engaged in, aided, abetted, or conspired to 
commit, acts international terrorism, or acts in preparation therefore, that have caused, threaten 
to cause, or have as their aim to cause, injury to or adverse effects on the United States, its 
citizens, national security, foreign policy, or economy; or 3) that he has knowingly harbored one 
or more individuals described in the statements above. 

6. These factual assertions are wrong. Mr. Hamdan has specifically denied that 
he is presently or was at any time a member of al Qaida. He performed the service of driver for 
monetary compensation and at no time joined or supported the political or alleged criminal 
activity attributed to Usama Bin Laden and his followers. See Hamdan Affidavit. attached. 
Hamdan denies having any foreknowledge of the activities of any specific criminal enterprise 
attributed to Bin Laden or his followers, and denies any knowing or willing participation in such 
activity. Finally, as an employee of Bin Laden, Hamdan can not be said to have "harbored" him 
within the meaning ofthe term under established law. 

b. The Military Commission Has No Authority Because T h e ~ H a s  Been No Declaration 
of War by Congress. 

1. Even if Mr. Hamdan conceded every fact set out in the Government's 
allegations against him, it would still not establish jurisdiction of the military co~nmission in this 
case. It is well settled that acommission'sjurisdiction is limited to a time of war. See Reidv. 
Covert, 354 U . S .  1, 21 (1957) (plurality). As explained above, the President's factual assertions 
fail to allege that Hamdan committed criminal conduct during a time of war. Conspicuously 
absent is any statement of when the supposed violation occurred. For a commission to have 
jurisdiction, it is not enough to say that acrirne has been committed. Rather it  must first be 
established that the crime was committed in conjunction with a war. Nor can the President rely 
on Congress's September 18. 2001 Resolution. That Resolution is limited to "force," and it 
looks only to the future: "That the President is authorized to use all necessary and appropriate 
force . . . in order to prevent any future acts of international terrorism against the United States 
by such nations, organizations or persons." Sept. 18,2001 Joint Res. (emphasis added). Unlike 
detentions, which "prevent" "future acts" of terrorism, commissions are Cully retrospective. 
Even if it might be thought that the AUMF gives ;he President the full war power to fight 
prospectively to keep the peace, Congress circumscribed the President's retrospective power to 
ptmish. 

2. The President's sole allegation of a crime committed by Mr. Hamdan is 
international tcrrorism. But that is not a violation of the laws of war. Rather, it is a label of 
convenience, affixed to various acts. As the nation's second-highest court said 20 years ago, 
terrorism is a term as loosely deployed as it is powerfully charged. See Tel-Oven v. Libya11 Arab 
Republic, 726 F.2d 774 (D.C. Cir. 1984). More recently, a federal appeals court decided that 
piracy, war crimes and crimes against hullvanity fall within universal principles ofjurisdiction, 

Review Exhibit 31-A, Page 4 of 14 Pages Review Exhibits 30 to 33
Nov. 8, 2004 Session
Page 30 of 306



but refused to accord terrorism the same status. See U S .  v. Yousef; 327 F.3d 56 (2nd Cir. 2003). 
Implicit in this finding was that terrorism was not a war crime. Nor can it be said that mere 
membership in a group by itself confers jurisdiction. As such the President's findings of 
jurisdiction are without support in either fact or law in Hamdan's case. 

3. At bottom, the prosecution is under a duty to prove that Mr. Hamdan 
committed an offense that makes him triable by this commission. They have not even come 
close to doing so. Neither the Presidential determination in July 2003 nor the charge preferred 
against Mr. Hamdan on 13 July 2004 accomplish this. Rather, they state the most vague and 
unsupported allegations. To give the government the power to haul someone before a military 
tribunal on the basis of literally no concrete evidence that states a violation of the laws of war is 
dangerous and wrong. If the government finds defendants who acted in ways that violated the 
laws of war, such as the Nazi Saboteurs, it would be one thing. But this case, alleging vague 
facts to support a vague offense, is as far from the Nazi saboteurs as one can possibly be. This 
commission is under a duty to exercise its power to dismiss the prosecution for want of personal 
jurisdiction. 

6. Files Attached. 

a. CV. WitnessExpert 

b. Hamdan Affidavit 

7. Oral Argument. Is required. The Presiding Officer has instructed the Commission members 
that he will provide the Commission members with his interpretation of the law as he sees it, but 
that the Commission members are free to arrive at their own conclusions. The Defense asserts 
its right to be heard following the Presiding Officer's pronouncement via oral argument in order 
for the remainder of the Commission members to be informed as to the reasons for the Defenses 
support or opposition to the Presiding Officer's position. Additionally, the Defense intends to 
call expert witnesses and to incorporate their testimony into this motion via oral argument. 

8. List of Legal Authoritv Cited. 

a. Carter v. McClaughry, 183 U.S. 365 (1902) 

b. Hiatt v. Brown, 339 U.S. 103 (1950) 

c. In re Grirnley, 137 U.S. 147 (1890) 

d. Reidv. Covert, 354 U.S. 1 (1957) 

e. Ruhrgas AG 11. Marnthon Oil Co., 119 S .  Ct. 1563 (1999) 

f. Tel-Oren 1'. Libyan Arab Republic, 726 F.2d 774 (D.C. Cir. 1984) 

g. UnitedStates v. Yousef; 327 F.3d 56 (2nd Cir. 2003). 
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h. Authorization for the Use of Force, U.S. Congress, Sept. 18,2001 

9. Witnesses andlor Evidence Required. In the event that the government disputes the facts 
contained in Mr. Hamdan's affidavit, the Defense reserves the right to call Mr. Hamdan to testify 
solely for the limited purpose of Commission jurisdiction. 

10. Additional Information. None. 

CHARLES D. SWIFT 
Lieutenant Commander, JAGC, US Navy 
Detailed Military Defense Counsel 
Office of Military Commissions 

Review Exhibit 31-A, Page 6 of 14 Pages 
Review Exhibits 30 to 33
Nov. 8, 2004 Session
Page 32 of 306



UNITED STATES NAVAL STATION: 
GUANTANAMO BAY, CUBA: 

AFFIDAVIT 

I, Salim Ahrned Salim Harridan, having been duly sworn, states and deposes as follows: 
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UNITED STATES NAVAL STATION: 
GUANTANAMO BAY, CUBA: 

AFFIDAVIT 

I, Salim Ahmed Salim Hamdan, having been duly sworn, states and deposes as 
follows: 

My name is Salem Ahmed Salem Hamdan and I am a Yemeni 
citizen. I have been known by the name Saqr. I was born in 
the village of Khoreiba in the governate of Hadhramout in 
approximately 1969. In 1980, I moved to Makula, where I 
lived with relatives and worked odd jobs in the city from 
age 10 until the age of about 20. From the age of 20 I 
moved to the capital of Yemen, Sa'ana, where I continued to 
work and seek better employment opportunities, I was unable 
to find permanent employment, but continued to work odd 
jobs. In 1996, I was approached by Ali Al-Yafi who was 
seeking men to aid Muslims struggling against the 
communists in Tajikistan. ~fter several meetings I agreed 
to go with him to Tajikistan to aid my fellow Muslims in 
their struggle. I traveled to Pakistan and then to 
Afghanistan where I met with other Muslims who were going 
to Tajikistan. We traveled by plane then by car and then 
by foot until we got to Badashaw, the forces at Tajikistan 
wouldn't allow us to go further, and the weather in the 
mountains was bad, we turned around and left for Kabul. In 
Kabul, I told Muhannad, that I wanted to return to Yemen. 
He asked me why. He said there was no work in Yemen and I 
should stay here, because he has a job for me. He told me 
he knew of a job as a driver for me. He took me to a farm 
in Jalalabad, where I met Osama Bin Laden. Osama Bin Laden 
offered me a job as a driver on a farm he owned, bringing 
Afghanis workers from the local village to work and back 
again. After about seven y) months Osama Bin Laden began 
to have me drive him to various. places. During the period 
that I worked for Osama Bin Laden, I traveled back to Yemen 
twice. the first time in 1998 was to get married, then in 
August 2000, I went back to Yemen to attend my brother-in- 
laws wedding and to attend the pilgrimage to the Hajj. In 
February 2001, 1 returned to Afghanistan with my wife to 
continue work as a driver. I was still working as a driver 
in October 2001, when the Northern Alliance with American 
support began its offensive. The last time I was with Bin 
Laden was in Kabul. I heard that the Northern Alliance was 
attacking Kandahar where my wife and daughter were living 
and I feared for my wife. I decided to return to them and 
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I asked him [Bin Laden] if I could go to Kandahar but 
regardless of his response, affirmative or negative, I was 
going to my wife. I was worried about their safety and I 
decided to take them to Pakistan. I decided to borrow a 
car to drive my family to Pakistan. After I had taken my 
family to Pakistan, I tried to return to Afghanistan to 
return the car to its owner and to return to my house to 
sell my belongings to get money in order to return with my 
family to Yemen. But while trying to return, I was stopped 
by soldiers loyal to the former king Zahir Shah of 
Afghanistan, who were looking for Arabs to sell to American 
forces. When they stopped me they had already taken 
another Arab who they shot and killed. I tried to flee, 
but I failed and they captured ine again. They tied my 
hands and feet behind me like an animal with electrical 
wire and they tied me so tight that the wire cut me. They 
took me to a house. After a day, I was taken to another 
house for seven (7) days where I was questioned by a man in 
a military uniform, who spoke Arabic and said he was an 
American. The Afghan soldiers told me they had gotten 
$5,000.00 from the Americans for me, one of the guards who 
was at the house wanted to see dollars. When the guard 
showed the money, I saw it too. 

While in Afghanistan, I helped and cooperated with the 
Americans in every way. Despite the fact that I cooperated 
with the Americans, I was physically abused. I have a bad 
back from work in Yemen. I told my investigators of this 
condition but was transported in positions that caused me 
physical agony in my back. I was dressed in only bright 
blue overalls in sub-freezing temperatures and was very 
cold. I was made to sit motionless on benches with other 
prisoners for days. When I did not know the answers to the 
investigators questions, the soldiers would strike me with 
their fists and kick me with their feet, after the 
investigator left, before they took me back with the other 
prisoners. When I took them places I had driven Osama Bin 
Laden, they would threaten me with death, torture or prison 
when I did not know the answers to their questions. One of 
their methods to threaten was to put a pistol on the table 
in front of me and show me the gun and asked, "What do you 
think?" I went with them to places that Bin Laden lived 
and where he traveled. 

In June 2002, I was flown to Guantanamo Bay, Cuba. In 
Guantanamo Bay, Cuba, I was put in a large prison with many 
other men. I was held in a single cell in a cellblock of 
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48 men. These cells were open to the air and I could talk 
to the other men. I was given 15 minutes a week of 
exercise in a 8 meter by 7 meter fenced in area. A Muslim 
cleric would come and talk to people and I talked with and 
I could hear the calls to prayer. At Camp Delta, I was 
questioned by many people from the FBI  and Arab police 
forces. They showed me pictures and asked me to identify 
the people. On two ( 2 )  occasions they allowed me to call 
my wife on a portable telephone and speak with her and to 
calm her. I had not heard from her since I left her in 
Pakistan and I was worried about her. Men from the FBI and 
investigators from the camp told me that he did not think I 
had committed any crime and that I am not guilty, but that 
he wanted me to be a witness against others. He said that 
if I was willing to be a witness, I could leave Guantanamo 
Bay and become an American citizen. He let me call my wife 
again to discuss it. The FBI  agent had a written agreement 
he wanted me to sign. I decided not to because I did not 
have a lawyer to guarantee that the agreement would be 
honored. After that I was questioned many times by the FBI  
and other people. 

In December 2003, I was moved from Camp Delta, and put 
in a new cell, this cell was enclosed in a house, and from 
that time I have not been permi'tted to see the sun or hear 
other people outside the house or talk with other people. 
I am alone except for the guard in the house. They allow 
me to exercise three times per week but only at night and 
not in the day. They gave me the Quran only but not other 
books. When I asked why I had been moved to this place no 
one told me anything until I asked for a translator because 
I do not speak English and the guard does not speak Arabic. 
The translator is supposed to come twice a week but the 
translator did not come except when I demanded urgently. He 
told me that I will have a military trial and will be given 
a lawyer and I complained that I have medical problems and 
I asked for a doctor to come check me but he did not come. 
I have pains in my back and leg and I itch from lack of 
sunshine. The soldier told me to inform my lawyer when he 
comes that you asked for a doctor and he did not come. I 
asked for books from the library, but was told it was 
closed. I am alone and I do not talk with anyone in my cell 
because there is no one else to talk to. 

On January 3oth, I met LCDR Charles Swift, who told me 
that he had been assigned to defend me before a military 
commission. I asked my lawyer what the charges against me 
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were. LCDR Swift told me that no charges against me, but 
the government sent him a letter that the charges 
contemplated were conspiracy to commit terrorism. I asked 
my lawyer why the government had not prepared the charges 
and when my trial would be. 

LCDR Swift told me that the government letter demanded 
to know whether I would plead guilty to unspecified charges 
in exchange for a guaranteed sentence. LCDR Swift also 
told me that in addition to pleading guilty, that I would 
have to be a witness for the united States as part of the 
agreement. I do not believe I should plea guilty, because 
I do not believe I have committed any crime. 

Being held in the cell where I am now is very hard, 
much harder than Camp Delta. One month is like a year 
here, and I have considered pleading guilty in order to get 
out of here. I believe that I am a civilian, I have never 
been a member of Al-Qaeda and I.am not a terrorist and I 
believe I should have a civilian trial, but any trial is 
better than what I have now. I have asked LCDR Swift to 
seek a trial as fast as possible and authorized him to act 
as my next friend in the civilian court, because I have no 
relatives in the United States. I understand that 
Professor Neal Kytal will also represent me. My 
translator, Mr. Charles Schmitz, prepared this statement in 
Arabic, which I have read and understand to be the truth. 
My translator, Mr. Schmitz has prepared an English version 
of my Arabic hand-written statement and based on his 
review, I have signed and swear to its authenticity. 

Further your affiant sayeth not. 

Salim Ahmed Salim Hamdan 

Subscribed and sworn before 
Me this 9" day of February 2004 

JASON E. KREINHOP 
Legalman First Class, United States Navy 
NO-& Public and co"nse1 for the unitedstates 
10 U.S.C. 10 44a 
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UNITED STATES OF AMERICA ) 

1 PROSECUTION RESPONSE TO 
v. ) DEFENSE MOTION FOR DISMISSAL 

1 (LACK OF PERSONAL 
) JURISDICTION) 

SALIM AHMED HAMDAN 
) 
1 15 October 2004 

1. Timeliness. This Prosecution response is being filed within the time frames and guidance 
established by Presiding Officer Memorandum (POM) 4-2. 

2. Relief Sought. The Defense motion should be denied because the Military Commission has 
personal jurisdiction over the Accused, and has authority to try the Accused without a formal 
declaration of war by Congress. 

3. Facts in Agreement. The Prosecution does not agree with or stipulate to any of the Defense's 
facts as alleged. The Prosecution will continue to work with the Defense to obtain a stipulation 
of fact. 

4. Statement of Facts. The Prosecution alleges the following additional facts: 

a. That on September 18,2001, Congress passed a resolution authorizing the President 
to "use all necessary and appropriate force against those nations, organizations, or 
persons he determines planned, authorized, committed, or aided the terrorist attacks" 
or "harbored such organizations or persons, in order to prevent any future acts of 
international terrorism against the United States by such nations, organizations, or 
persons." (Authorization for Use of Military Force, 115 Stat. 224; hereinafter "the 
AUMF") 

b. The Accused was born in Yemen. In 1996 he left Yemen utilizing a fraudulent 
passport and attempted to travel to Tajikistan to engage in jihad. (Accused's FBI 302 
from July 02 (Attached) 

c. Unable to join up with the Tajikistan jihad, the Accused eventually went to a 
Jalalabad guesthouse where he agreed to have a personal meeting with Usama bin 
Laden. His goal in meeting with bin Laden was to join in jihad with bin 
Laden(Accused's FBI 302 from July 02 and CITF Form 40 of May 03 (Attached) 

d. Prior to meeting with Usama bin Laden, the Accused was aware of bin Laden's goal 
to "expel the infidels from the Arabian Peninsula." (Accused's CITF Form 40 from 
May 03) 

e. After brief stops at the Jihad Wal and Khaldan terrorist training camps, the Accused 
met personally with Usama bin Laden at bin Laden's compound in Qandahar, 
Afghanistan (AF). (Accused's FBI 302 from July 02) 

f. The Accused agreed to live at the bin Laden compound and serve as a driver. 
(Accused's FBI 302 from July 02) 

Review Exhibit 31 4 
Page I of CI 

Review Exhibits 30 to 33
Nov. 8, 2004 Session
Page 41 of 306



g. After an eight-month observation period conducted by Saif al Adel, the head of a1 
Qaida security, the Accused was picked to serve as bin Laden's personal driver and 
bodyguard. (Accused's Form 40 from May 03). The Accused continued to serve in 
this capacity (absent a few leaves of absence) until his capture in November of 2001. 
(Accused's Form 40 of May 03) 

h. While serving as bin Laden's personal driver and bodyguard, the Accused pledged 
"conditional bayat" to bin Laden agreeing to provide full support of the "jihad against 
the Crusaders and Jews." (Accused's Form 40 of May 03) 

i. While serving the a1 Qaida organization, the Accused transported weapons and 
ammunition provided by the Taliban to a1 Qaida compounds in Qandahar. 
(Accused's Form 40 of May 03) 

j. While serving as Usama bin Laden's driver and bodyguard, the Accused trained on 
several occasions at the a1 Farouq terrorist training camp on the use of various 
weapons. (Accused's Form 40 of May 03 ) 

k. The Accused was with Usama bin Laden and was one of the people responsible for 
his safe transport and overall safety during the time periods of the U.S. Embassy 
bombings in 1998 and the attacks of September l I". (Accused's FBI 302 of July 02 
and Form 40 of May 03) 

1. The Accused attended may speeches and press conferences given by Usama bin 
Laden where bin Laden described the "war against America" and the duty of Muslims 
to fight Americans. (Accused's Form 40 of May 03) 

m. The Accused had knowledge of Usama bin Laden's 1996 Declaration of War and the 
1998 fatwa against America. With this knowledge, he continued to serve as Usama 
bin Laden's driver and bodyguard. (Accused's Form 40 of May 03) 

n. The accused observed Mullah Bilal experimenting with explosives in Qandahar, AF 
in the months prior to the USS COLE attack. Bilal was an a1 Qaida member who 
worked for bin Laden. Bilal admitted to Hamdan that he was directly involved in the 
USS COLE attack. (Accused's FBI 302 of 6 August 02 (Attached)) 

o. The Accused viewed portions of the USS COLE a1 Qaida recruiting video and 
believed this video was produced by a1 Qaida to spread throughout the world 
enthusiasm for the cause. (Accused's Form 40 of May 03) 

p. The Accused was an a1 Qaida member and he experienced "uncontrollable 
enthusiasm" as a result of being with bin Laden. (Accused's Form 40 of May 03). 

q. The Accused was present shortly after the attacks of September 1 lth when Usama bin 
Laden discussed these attacks with Khalid Sheikh Muhammad (Mukhtar). Bin Laden 
thanked God for the success of the operation and asked God to reward Mukhtar for 
his work and role in the September 11" operation. (Accused's Form 40 of May 03) 

5. Legal Authoritv 

a. President's Military Order (PMO) of November 13,2001 
b. Authorization for Use of Military Force, 115 Stat. 224 
c. Ex parte Ouirin 3 17 U.S. 1 (1942) 
d. In re Yamashita 327 U.S. 1 (1946) 
e. 18 U.S.C. $821 
f. Ex partevallandigham, 68 U.S. (1 Wall.) 243 (1864) 
g. Johnson v. Eisentraper, 339 U.S. 763 (1950) 

Review Exhibit 3 /-a 
Page 2 of q 

Review Exhibits 30 to 33
Nov. 8, 2004 Session
Page 42 of 306



h. Hirota v. MacArthur, 338 U.S. 197 (1948) 
i. Coleuaugh v. Looney, 235 F.2d 429,432 (10" Cir. 1956); cert denied, 352 U.S. 1014 

(1957) 
j. Reid v. Covert 354 U.S. 1 (1957) 
k. Hamdi v. Rumsfeld, 124 S. Ct. 2633 (2004)(plurality opinion) 
1. United States v Curtiss-Wright Export Corn., 299 U.S. 304 (1936) 
m. Cumulative Digest of United States Practice in International Law 1981 -1988 (1995) 
m. Verano v DeAngelis Coal Co. 41 F.Supp 954, (M.D.Pa.1941). 
n. United States v. Hirabayashi, 46 F. Supp. 657, (D. Wash. 1942) 
o. The Prize Cases, 67 U.S. 635 (1862) 
p. United States v. Rockwood, 48 M.J. 501 (Army Ct. Crim. App. 1998) 

6. Legal Analysis 

a. The President has the Authority to Convene Military Commissions and Designate 
Those Available for Commission Trial 

Since the founding of this Nation, military commissions have been employed by the 
Commander in Chief during wartime to try violations of the laws of war. More than 50 years 
ago, the Supreme Court rejected a slew of challenges to that historic practice, establishing 
beyond cavil its constitutional validity. Ex varte Ouirin, 317 U.S. 1 (1942), In re Yamashita, 327 
U.S. 1 (1946); Johnson v. Eisentraper, 339 U.S. 763 (1950). 

On September 11,2001, the al Qaida terrorist network launched a coordinated attack on 
the United States, killing approximately 3000 persons. Congress responded by passing a 
resolution authorizing the President: 

to use all necessary and appropriate force against those nations, 
organizations, or persons he determines planned, authorized, committed, or 
aided the terrorist attacks that occurred on September 11,2001, or harbored 
such organizations or persons, in order to prevent any future acts of 
international terrorism against the United States by such nations, 
organizations or persons. 

Authorization for Use of Military Force, Pub. L. 107-40 section 1-2, 115 Stat. 224 
(2001) ("AUMF"). 

Consistent with historical practice, on 13 November 2001, the President 
issued a Military Order establishing military commissions to try detainees such as 
the Accused for violations of the laws of war and other applicable laws. In doing 
so, the President expressly relied on "the authority vested in me . . . as Commander 
in Chief of the Armed Forces of the United States by the Constitution and the laws 
of the United States of America, including the [AUMF] and sections 821 and 836 of 
title 10, United States code."' Detention, Treatment, and Trial of Certain Non- 

- 

' Sections 821 and 836 are, respectively, Article 21 and 36 of the Uniform Code of Military Justice (UCMJ). 
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Citizens in the War Against Terrorism, 66 Fed. Reg. 57833 (Nov. 13,2001) 
(hereinafter "Military Order"). 

Article 21 of the UCMJ specifically provides for the trial of "offenders or 
offenses that by statute or by the law of war may be tried by military commissions." 
The procedures to be utilized during these commission proceedings rest within the 
sole control of the President. UCMJ Article 36. Exercising this authority, the 
President made a determination that it was not practicable to utilize rules and 
procedures generally recognized in United States federal district courts and he 
provided that the Secretary of Defense would issue the implementing rules of 
procedure to be used at military commissions. Acting upon this delegation, the 
Department of Defense has issued several implementing Orders, Instructions and 
Regulations. 

The Defense's assertion that the President's Determination of Julv 3.2003 . , 
(directing the Accused by subject to trial by military commission; hereinafter 
"Presidential Determination") is clearly wrong. The President has the authority to 
conduct military commissions to try offenders and offenses of the law of war. & 
parte Ouirin, 3 17 U.S. I, 28 (1 942). Under the Constitution, the President has 
inherent authority as Commander in Chief to conduct military commissions, 
presumably without additional authority to wage war being conferred upon him by 
Congress. Id. at 28-29 (finding that addressing not directly required because 
Congress had supported the creation of military commissions). With respect to 
these presently created commissions a plurality of the Supreme Court just months 
ago held, "The capture and detention of lawful combatants and the capture, 
detention, and trial of unlawful combatants, by 'universal agreement and practice,' 
are 'important incident[s] of war."' and such actions fall within the congressional 
authorization delineated in the AUMF. Hamdi v. Rumsfeld, 124 S. Ct. 2633,2639 
(2004) (plurality opinion), citing Ex parte Ouirin, 3 17 U.S., at 28 (emphasis added). 

Since Ex parte Ouirin, "there can be no doubt of the constitutional and 
legislative power of the president, as Commander in Chief of the armed forces, to 
invoke the law of war by appropriate proclamation; to define within constitutional 
limitations the various offenses against the law of war, and to establish military 
commissions with jurisdiction to try all persons charged with defined violations." 
Colepaugh v. Looney, 235 F.2d 429 (10" Cir. 1956). 

b. The Presidential Act of Determining Who is Subiect to Trial by Military 
Commission is an Executive Act Not Subiect to Review 

The Defense argues that the charge should be dismissed because the 
Accused is not "properly before the reach" of this Military Commission. Defense 
Motion at 3. The Defense's justification for this argument is that the President's 
determination "in not supported in either fact or law." Id. at 4. The Defense cites 
no legal authority in support of thls argument. Instead he relies primarily on his 
client's denial of the facts in an attached affidavit as the ground for dismissal. 
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A trial by military commission ordered by the President in the declared 
exercise of his powers as Commander in Chief under Article I1 of the Constitution, 
is not to be set aside by the courts without clear conviction that they are in conflict 
with the Constitution or laws of Congress constitutionally enacted. m, 3 17 
U.S. at 25; Yamashita, 327 U.S. at 8 (by Congress' codification of the Articles of 
War, military commissions "are not courts whose ruling and judgments are made 
subject to review by this Court," Ex varte Valandin&am, 68 U.S. (1 Wall.). 
Military Commissions are tribunals whose determinations are reviewable by 
military authorities either as provided in military orders constituting such tribunals 
or as provided in the Articles of War. Yamashita at 8. Congress conferred on the 
courts no power to review their determinations save only as it has granted judicial 
power to grant writs of habeas corpus for the purpose of an inquiry into the cause of 
restraint of liberty. Id. If military tribunals have l a w l l  authority to hear, decide, 
and condemn, their action is not subject to judicial review merely because they have 
made a wrong decision on disputed facts. Correction of their errors of decision is 
not for the courts but for the military authorities that are alone authorized to review 
their decisions. Id. 

c. The Presidential Determination that this Accused should be subiect to 
Trial bv Military Commission is Factually Supported 

Even if the Presidential determination is subject to review by this 
Commission or some other judicial body, the President's decision that the Accused 
be tried by a military commission is amply supported by the facts. See Factual 
Assertions in Section 4 and Attached supporting investigative summaries of 
statements of the Accused. These summarized statements of the Accused, as well as 
other supporting evidence, were presented to the President in the form of an 
Evidence Summary prepared by the Criminal Investigation Task Force (Attached). 
Based on reviewing this summary, the President made his determination that the 
Accused should be subject to his Military Order and be triable by military 
commission. While we concede that the Defense should be provided an opportunity 
to contest these facts, the appropriate forum for this is a full and fair military 
commission trial on the merits where both sides are provided the opportunity to 
present probative evidence. 

d. Militan/ Commissions Do Not Require a Formal Declaration of War by 
Congress 

Citing Reid v. Covert, 354 U.S. 1 (1957), the Defense asserts that it is "well 
settled that a commission's jurisdiction is limited to a time of war." Defense 
Motion at 4. The case is distinguishable as: 

(1) it is uncontested that the Accused were two civilian wives of 
service members, not an unlawful enemy combatant seized in 
response to an attack on the United States; 

(2) the civilian wives were tried at courts-martial, not military 
commissions; and 
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(3) the civilian wives were United States citizens who enjoyed 
constitutional rights that this Accused is not entitled to (see 
Prosecution Motion Response on Equal Protection) 

The analysis in Reid was based upon the Constitution applying in its entirety to the 
traditional murder trials of these two United States citizens. Id at 19. The holding was very 
specific that a UCMJ statute "cannot be framed by which a civilian can lawfully be made 
amenable to the military jurisdiction in time of peace." Id at 34 guoting Winthrop, Military Law 
and Precedents (2d ed., Reprint 1920), 107. Hamdan is neither a civilian nor is this a time of 
peace. 

The President of the United States has expressly declared, in his Military Order of 
November 13,2001-Detention, Treatment, and Trial of Certain Non-Citizens in the War Against 
Terrorism, that "International terrorists, including members of the a1 Qaida, have carried out 
attacks on United States diplomatic and military personnel and facilities abroad and on citizens 
and property within the United States on a scale that has created a state ofArmed Conflict tlzat 
requires the use of the United States Armed Forces." The President also determined that the 
individuals subject to his order were to be tried for violations of the laws of war and other 
applicable laws by military tribunals. See President's Militarv Order of November 13. 2001, 
section l(a) & 1 ( e l  

The President, in his constitutional role as Commander-in-Chief, and through his broad 
authority in the realm of foreign affairs, has the full authority to determine when the Nation has 
been thrust into a conflict that must be recognized as a war and treated under the laws of war. 
See United States v Curtiss-Wright Export Corn., 299 U.S. 304,320 (1936). The President's 
decision to recognize that an armed conflict exists is a political question. "The Courts have also 
treated the fundamental issue of whether an armed conflict is taking place for purposes of 
international or domestic law as a question to be decided by the political branches." See 
Cumulative Digest of United States Practice in International Law 1981-1988 at 3444 (1995). "It 
is the well-settled law that the existence of a condition of war must be determined by the political 
department of the government; that the courts take judicial notice of such determination and are 
bound thereby." Verano v DeAngelis Coal Co. 41 F.Supp 954,954 (M.D.Pa.1941). 

The President, in his order of 13 November 2001, declared that he was acting pursuant to 
both his authority as Commander-in-Chief of the Armed Forces under the Constitution and under 
the "Authorization for Use of Military Force" given him by Congress. Congress, in its Joint 
Resolution to "authorize the use of United States Armed Forces against those responsible for the 
recent attacks launched against the United States" also found that the President has authority 
under the Constitution to take action to deter and prevent acts of international terrorism against 
the United States, and expressly authorized the President to use "all necessary and appropriate 
force against those nations, organizations, orpersons he determines planned, authorized, 
committed or harbored such organizations or persons, in order to prevent any future acts of 
international terrorism against the United States by such nations, organizations or persons." See 
AUMF (emphasis added). It has therefore been clearly established that both the President and 
Congress recognize the President's inherent authority as Commander-in-Chief to prosecute an 
armed conflict against not only nations, but organizations and persons as well. 
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"War powers are to be construed broadly.. ." and "the power to wage war is the power to wage 
war successhlly." See United States v. Hirabavashi, 46 F. Supp. 657,661 (D. Wash. 1942) 
citing Hamilton v. Kentucky Distilleries &Warehouse Co. 251 U.S. 146 (1919). Under his war 
powers as Commander-in-Chief, the President has the constitutional authority to determine that 
an armed conflict exists. 

The Prize Cases, 67 U.S. 635 (1862), recognize that the President's declaration of a 
blockade - of the Confederate ports - is an act of war which is conclusive of the question of 
whether a state of war exists, whether or not war is formally declared by Congress. @. at 668. 
The court saw no difference between the nature of that war - between nations, or between a 
nation and insurgents. Similarly, we are not bound by formality here. See United States v. 
Rockwood, 48 M.J. 501,508 n. 14 (Army Ct. Crim. App. 1998) ("when courts have decided 
whether 'time of war' exists for various purposes, they have generally looked to both the fact of 
actual hostilities and the recognition of such a state, not necessarily through a declaration of war, 
by the executive and legislative branches.") 

Most recently, a Plurality of the Supreme Court held in Hamdi v. Rumsfeld that the 
detention of combatants captured during combat in Afghanistan "is so fundamental and accepted 
an incident of war" as to be an exercise of the "necessary and appropriate force" Congress has 
authorized the President to use by issuing the AUMF. 124 S. Ct. 2633. In the very next 
sentence, the Court also recognized that the "capture, detention, and trial of unlawful 
combatants, by 'universal agreement and practice' are 'important incidentts] of war."' 
Id. (citing Quirin, 3 17 U.S. at 28) (emphasis added). Considering that Congress's AUMF - 
constituted "explicit congressional authorization for the detention of individuals", and that "it is 
of no moment that the AUMF does no use specific language of detention", it is clear that the 
Court considers the AUMF to be the functional equivalent of a declaration of war. wid. 
Accordingly, the Court also presumes the President has congressional authorization to conduct 
military commissions as another "incident of war" and in accordance with 10 U.S.C. section 821. 
Therefore, it is apparent that the Congress need not issue a formal declaration of war in order for 
the President to lawfully direct the Accused be tried by a military commission. 

e. The President is not Limited to Solely Fi&t Prosuectivelv 

The Defense contends that "Congress circumscribed the President's retrospective power 
power to punish" by its "prospective" language in the AUMF. Other than relying on the wording 
of the AUMF, the Defense cites no authority in support of their position. Disturbingly, the 
Defense left out of its brief some of the "retrospective" language of the AUMF that authorizes 
the President to " use all necessary and appropriate force against those nations, organizations, or 
persons he determines planned, authorized, committed, or aided the terrorist attacks" or 
"harbored such organizations orpersons, in order to prevent any future acts of international 
terrorism against the United States by such nations, organizations, or persons." (emphasis 
added). Common sense, logic, and legal precedent all suggest that if Congress used the past 
tense in describing the enemy they authorized the President to use force against, then 
undoubtedly he has the authority to hold this enemy accountable for their conduct by directing 
that they be tried before a military commission. See Yamashita, 327 U.S. at 11-13. 
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f. A Military Commission has Jurisdiction over Offenders and Offenses That By Statute 
or the Law of War Mav be Tried bv Military Commission 

Buried as almost the last in a series of arguments that lack merit is the Defense assertion 
that the Accused is charged with committing an act of International Terrorism and that is not a 
war crime. Defense Motion at 4. First, the charge sheet clearly demonstrates that the Accused is 
charged with committing a number of war crimes with terrorism being only on of the several war 
crimes the Accused conspired to commit. These charges were referred by the Appointing 
Authority, consistent with Military Commission Order No. 1, section 3. The Presidential 
Determination merely adds qualifying criteria for those he feels based on the current conflict 
should be subject to the military commission process. 

The starting and ending point for this analysis remains Article 21 of the UCMJ which 
states "[tlhe provisions of this chapter conferring jurisdiction upon courts-martial do not deprive 
military commission, provost courts, or other military tribunals of concurrent jurisdiction with 
respect to offenders and offenses that by statute or the law of war may be tried by military 
commissions . . . ." The ability to try such offenders rests on the UCMJ provision in and of 
itself. The Defense cites no authority for the assertion that the Presidential determination --- a 
manifestation of the President's executive act to direct a military commission to try the Accused 
-must itself allege a violation of the law of war. To the contrary, there is substantial legal 
precedent that the Presidential determination asserting the law of war applies to the Accused is 
properly a political question, and therefore demands great deference upon judicial review. 
Yamashita, 327 U.S. at 12-13. 

g. The Defense is Correct - The Prosecution has not vet proven that the Accused 
Committed an Offense 

The Defense asserts that the "prosecution is under a duty to prove that Mr. Hamdan 
committed an offense that makes him triable by this commission." Defense Motion at 5. They 
state that there are "unsupported allegations" and "no concrete evidence." Id. This is the classic 
"putting the cart before the horse." While the Prosecution is under the obligation to prove the 
accused's guilt once before a commission at a trial on the merits, we know of no authority that 
says we must prove our case before the trial starts to show that he is triable by military 
commission. In the response to a separate Defense motion, the Prosecution provides the 
supporting authority that the offense charged does in fact state an offense triable by military 
commission. The Prosecution is confident that when given the opportunity to present evidence 
to the Commission during a full and fair trial on the merits, the Defense concerns will be 
alleviated. 

7. Defense Proposed Evidence 

The Defense has stated that they reserve the right to call the Accused to the stand on this 
motion and that his testimony would be "solely for the limited purpose of Commission 
jurisdiction." Defense Motion at 6. First, this proposal will lead to a trial within a trial if we 
intend to litigate whether the Accused is in fact guilty or not. Second, the Prosecution is not 
aware of any Commission law that would permit the Accused to testify for the limited purpose of 
the motion. 
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8. Evidence 

a. FBI 302 documenting interview of Accused July 2002 
b. FBI 302 documenting i n t e ~ e w  of Accused 6 August 2002 
c. ClTF Form 40 documcnting interview of Accused May 2003 

Note that this information is FOUO and Law Enforcement Sensitive and is therefore 
Protected information pursuant to the Prcsiding Officer's August 27,2004 Order. 

9. Oral Argumun. Oral will be providcd if desired. 
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REVIEW EXHIBITS 26-B AND 31-B  

 
Review Exhibit (RE) 26-B and RE 31-B each have the same 3 attachments that are marked 
“FOUO / LAW ENFORCEMENT SENSITIVE.”  FOUO means “for official use only.”   
 
In RE 15, the Presiding Officer ordered that records designated in this manner be sealed. 
Pages 2 and 3 of RE 15 (pertaining to the release of information about investigators and 
interrogators) were separately classified “For Official Use Only.”   
 
Attachments 1-3 of RE 26-B and RE 31-B were therefore redacted from the record that 
will be posted on the Department of Defense Public Affairs website and sealed.   
 
Attachments 1-3 of RE 26-B and RE 31-B will be included as part of the record for 
consideration of reviewing authorities.  
 
The sealed records, Attachments 1-3 of RE 26-B, are described as follows: 
 
Attachment 1 consists of a 10-page, CITF Form 40, summary of an interview of the 
Accused.  It is dated May 17, 2003. 
 
Attachment 2 consists of a 21-page, Federal Bureau of Investigation (FBI) form FD-302, 
summary of an interview of the Accused and other investigative activity from June 26, 
2002 to July 9, 2002. 
 
Attachment 3 consists of a 10-page, Federal Bureau of Investigation (FBI) form FD-302, 
summary of an interview of the Accused.  It is dated August 6, 2002. 
 
As indicated above, RE 31-B has the same 3 attachments as RE 26-B.  They are, however, 
in a different order: 
 
Attachment 1 consists of a 21-page, FBI form FD-302, summary of an interview of the 
Accused and other investigative activity from June 26, 2002 to July 9, 2002. 
 
Attachment 2 consists of a 10-page, FBI form FD-302, summary of an interview of the 
Accused.  It is dated August 6, 2002. 
 
Attachment 3 consists of a 10-page, CITF Form 40, summary of an interview of the 
Accused.  It is dated May 17, 2003. 
 
I certify that this is an accurate summary of sealed Attachments 1-3 of RE 26-B and RE 
31-B. 
 

//signed// 
 
M. Harvey 
Chief Clerk of Commissions 



) 
) 

UNITED STATES OF AMERICA ) 
) DEFENSE REPLY TO 
) PROSECUTION'S RESPONSE TO D22 

v. ) (LACK OF PERSONAL JURISDICTION) 
1. 
) 

SALIM AHMED HAMDAN ) 26 October 2004 
1 
) 

1. Timeliness. This reply is filed in a timely manner as required by the Presiding Officer's 
schedule set 24 August 2004 as amended by continuance granted by the Presiding Officer on - 
20 October 2004. 

2. Relief Sought. As set out in Defense motion D22. 

3. Facts. The Defense objects to Prosecution facts "f - v" for the reasons set out in Defense 
response to P7. 

a. The accused is not nor has he ever been a member of A1 Qaeda or the Taliban. See 
attached Accused affidavit of 9 Febmary 2004. 

b. The accused did not engage in any belligerent act associated with the United State's 
armed conflict in Afghanistan commencing on 7 October 2001. Accused affidavit of 9 February 
2004. 

c. The United States has neither occupied nor held by right of conquest territory within 
Afghanistan. 

d. Afghanistan is not a place or district under martial law. 

e. The accused is not an officer of our own army 

4. Law and Discussion. 

The Prosecution's Response repeats several items from its earlier Response to the Motion 
Dismissing for Lack of Legislative Authority, D20. To econonlize on resources, we are simply 
incorporating our Reply to D20 here. Our Reply in D20 makes clear that: 

a. As a matter of constitutional structure, history, and precedent, military Commissions 
must be authorized by Congress; 
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b. There is no such authorization in this case. The Authorization for the Use of Force is 
not retrospective and does not come even close to a Declaration of War. While no Declaration of 
War is needed when Congress has authorized military commissions by statute, it is certainly 
needed here; 

c. This military commission breaks from all previous ones in American history because 
it is not in a zone of war: 

d. The Prosecution's attempt to scare the-commission into thinking that the Defense is 
seeking either the release of Mr. Hamdan or to interfere with the President's ability to wage war 
are entirely overblown. The Defense does not challenge the President's ability to use troops in 
any circumstance authorized by Congress or necessary for other reasons. Nor does the defense 
challenge, as incident to "force," the President's ability to temporarily detain enemy combatants; 

e. The Prosecution gravely misreads the Government's defeat in the United States 
Supreme Court case this June of Hamdi v. Rumsfeld, 124 S.Ct. 2633 (2004); and 

f. Previous military commissions, such as those in Quirin and Yamashita, were against 
individuals who were undoubtedly within the jurisdiction of the military courts. Here, that very 
fact is in question. To strip away someone's rights on the mere allegation of wrongdoing is 
impermissible. 

The Prosecution makes one argument in this Response that is new, asserting that the 
Authorization for the Use of Force, 115 Stat. 224 (2001) is somehow retrospective. It is not 
surprising that the Prosecution failed to make this argument in its relevant location, D-20, for it is 
belied by the plain text of the statute. True, the opening words of the statute introduce the 
rationale for force by noting that the United States was attacked, but notably the statute then 
restricts when force can be used and modifies those very words: 

to use all necessary and appropriate force against those nations, 
organizations, or persons he determines planned, authorized, committed, or 
aided the terrorist attacks that occurred on September 11,2001, or harbored 
such organizations or persons, in order toprevent any future acts of 
international terrorism against the United States by such nations, 
organizations or persons. 

Authorization for Use of Military Force, Pub. L. 107-40 section 1-2, 115 Stat. 224 
(2001) ("AUMF"). Congress intentionally rejected proposed White House 
language that would have authorized the use of force against all nations that harbor 
terrorists, whether or not connected to Septemher 11. See John Lancaster & Helen 
Dewar, Congress Clears Use of Force, $40 Billion in Emergency Aid, WASH. POST, 
Sept. 15,2001, at A4; see also 147 CONG. REC. S9949 (daily ed. Oct. 1,2001) 
(statement of Sen. Byrd) (''LTIhe use of force authority granted to the President 
extends only to the perpetrators of the Septemher 11 attack. It was not the intent of 
Congress to give the President unbridled authority . . . to wage war against terrorism 
writ large . . . ."); id. at S995 1 (statement of Sen. Levin) (making a similar point). 
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Thc proposed White House resolution evidently stated that the President was 
authorized to use force not only against those countries and entities responsible for 
the September 11 attacks, but also "to deter and pre-empt any future acts of 
terrorism or aggression against the United States." 147 CONG. REC. S9951 (daily 
ed. Oct. 1,2001) (reprinting the text of the proposed White House resolution). In 
this Resolution, moreover, Congress studiously avoided use of the word "war." 
Representative Conyers, for example, stated that "[bly not declaring war, the 
resolution preserves our precious civil libertics" and that "[tlhis is important 
because declarations of war trigger broad statutes that not only criminalize 
interference with troops and recruitment but also authorize the President to 
apprehend 'alien enemies."' 147 CONG. REC. H5538, H5680 (daily ed. Sept. 14, 
2001) (statement of Rep. Conyers); see also id. at H5653 (statement of Rep. Barr) 
(arguing that "[wle need a declaration of war" from Congress to "[glive the 
President the tools, the absolute flexibility he needs"). 

There is simply no warrant for stretching the language of this statute in a 
way that Congress itself did not want to stretch it, particularly when its plain text 
rebels against that interpretation. 

Absent specific Congressional authority, the most that Article 21 and Quirin may be cited 
for is that the President as Commander-in-Chief may try by military commission those persons 
that are subject to military commission under the Laws of War. As Colonel Winthrop sets forth 
in his treaties Military Law and Precedents, the Laws of War have historically granted military 
commission's personal jurisdiction over following persons. 

"1) indiliduals of the enemy's army who have been guilty of 
illegitimate warfare or other offenses in violation of the laws of 
war; 2) inhabitants of enemy's country occupied and held by the 
right of conquest; 3) inhabitants of places or districts under martial 
law; or 4) officers and soldiers of our own army, or person serving 
mith it in the filed, who, in time of war, become chargeable with 
crimes or offenses not cognizablc, or triable. by the criminal courts 
or under the Articles of war." William Winthrop, Military Law 
and Precedents, reprinted Beard Books, 2000. 

Of the reasons set forth only an individual of an enemy's army is applicable to Mr. 
Hamdan. Mr. Handan, however, at no relevant time served in a martial capacity either with Al 
Qaeda or personally to Usanla Bin Laden. Instead Mr. Hamdan worked solely as a civilian 
driver in a personal capacity to Usama Bin Laden, as such he cannot be said to bc a mcmber of 
an enemy army or force. Rather he is a civilian and not subject to the jurisdiction of a military 
commission. 

Nor can the fact that Mr. Hamdan is charged as a supporter of Al Qaeda that conspired 
with enemy forces to commit war crimes confer jurisdiction as pointed out by Colonel Winthrop 
"it may be added that the jurisdiction of the military commission should be restricted to cases of 
offense consisting in over acts, i.e. in unlawful commissions or actual attempts to commit, and 
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not in intentions merely. Thus what would justify in war a precautionary arrest might not always 
justify a trial as for a specific offense." Id. 

The Prosecution asserts that this motion would require a trial on the facts before the 
actual trial date occurs. This is a non sequitor. The only way this commission can proceed is if 
it has jurisdiction, and the Prosecution mustproi~e jurisdiction before it can haul someone before 
this commission. Without such proof, anyone of the 5 billion people on the planet, even possibly 
an American citizen, could be charged before this commission, and forced to go through a 
painful and debilitating pre-trial incarceration and trial. There is absolutely no warrant for this, 
which is why courts have consistently and carefully policed personal jurisdiction before trial. 

5. Files attached. 

Accused affidavit of 9 February 2004 

6. Oral Argument. The Defense position remains the same, please see D22. 

7. Legal Atlthority Cited. 

a. Hamdi v. Rumsfeld, 124 S.Ct. 2633 (2004) 

b. Authorization for Use of Military Force, Pub. L. 107-40 section 1-2, 115 Stat. 224 
(2001) ("AUMF") 

c. John Lancaster & Ilelen Dewar, Congress Clears Use ofForce, $40 Billion in 
Emergency Aid, WASH. POST, Sept. 15,2001 

d. 147 CONG. REC. S9949 (daily ed. Oct. 1,2001) 

e. 147 CONG. WC. S9951 (daily ed. Oct. 1,2001) 

f. 147 CONG. REC. H5638 (daily ed. Sept. 14,2001) 

g. William Winthrop, Military Law and Precedents, reprinted Beard Books, 2000 

8. Witnesses. The Defense position remains the same, please see D22. 

9. Additional Information. None. 

CHARLES D. SWIFT 
Detailed Defense Counsel 
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UNITED STATES NAVAL STATION: 
GUANTANAMO BAY, CUBA: 

AFFIDAVIT 

I, Salirn Ahmed Salirn Hamdan, having been duly sworn, states and deposes as follows: 
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UNITED STATES NAVAL STATION: 
GUANTANAMO BAY, CUBA: 

AFFIDAVIT 

1, Salim Ahmed Salim Hamdan, having been duly sworn, states and deposes as 
follows: 

My name is Salem Ahmed Salem Hamdan and I am a Yemeni 
citizen. I have been known by the name Saqr. I was born in 
the village of Khoreiba in the governate of Hadhramout in 
approximately 1969. In 1980, I moved to Makula, where I 
lived with relatives and worked odd jobs in the city from 
age 10 until the age of about 20. From the age of 20 I 
moved to the capital of Yemen, Sa'ana, where I continued to 
work and seek better employment opportunities, I was unable 
to find permanent employment, but continued to work odd 
jobs. In 1996, I was approached by Ali Al-Yafi who was 
seeking men to aid Muslims struggling against the 
communists in Tajikistan. After several meetings I agreed 
to go with him to Tajikistan to aid my fellow Muslims in 
their struggle. I traveled to Pakistan and then to 
Afghanistan where I met with other Muslims who were going 
to Tajikistan. We traveled by plane then by car and then 
by foot until we got to Badashaw, the forces at Tajikistan 
wouldn't allow us to go further, and the weather in the 
mountains was bad, we turned around and left for Kabul. In 
Kabul, I told Muhannad, that I wanted to return to Yemen. 
He asked me why. He said there was no work in Yemen and I 
should stay here, because he has a job for me. He told me 
he knew of a job as a driver for me. He took me to a farm 
in Jalalabad, where I met Osama Bin Laden. Osama Bin Laden 
offered me a job as a driver on a farm he owned, bringing 
Afghanis workers from the local village to work and back 
again. After about seven Fg) months Osama Bin Laden began 
to have me drive him to varlous places. During the period 
that I worked for Osama Bin Laden, I traveled back to Yemen 
twice, the first time in 1998 was to get married, then in 
August 2000, I went back to Yemen to attend my brother-in- 
laws wedding and to attend the pilgrimage to the Hajj. In 
February 2001, I returned to Afghanistan with my wife to 
continue work as a driver. I was still working as a driver 
in October 2001, when the Northern Alliance with American 
support began its offensive. The last time I was with Bin 
Laden was in Kabul. I heard that the Northern Alliance was 
attacking Kandahar where my wife and daughter were living 
and I feared for my wife. I decided to return to them and 

Review Exhibit 31-D, Page 5 of 8 Pages 
Review Exhibits 30 to 33
Nov. 8, 2004 Session
Page 99 of 306



I asked him [Bin Laden] if I could go to Kandahar but 
regardless of his response, affirmative or negative, I was 
going to my wife. I was worried about their safety and I 
decided to take them to Pakistan. I decided to borrow a 
car to drive my family to ~akistan. After I had taken my 
family to Pakistan, I tried to return to Afghanistan to 
return the car to its owner and to return to my house to 
sell my belongings to get money in order to return with my 
family to Yemen. But while trying to return, I was stopped 
by soldiers loyal to the former king Zahir Shah of 
Afghanistan, who were looking for Arabs to sell to American 
forces. When they stopped me they had already taken 
another Arab who they shot and killed. I tried to flee, 
but I failed and they captured me again. They tied my 
hands and feet behind me like an animal with electrical 
wire and they tied me so tight that the wire cut me. They 
took me to a house. After a day, I was taken to another 
house for seven (7) days where I was questioned by a man in 
a military uniform, who spoke Arabic and said he was an 
American. The Afghan soldiers told me they had gotten 
$5,000.00 from the Americans for me, one of the guards who 
was at the house wanted to see dollars. When the guard 
showed the money, I saw it too. 

while in Afghanistan, I helped and cooperated with the 
Americans in every way. Despite the fact that I cooperated 
with the Americans, I was physically abused. I have a bad 
back from work in. Yemen. I told my investigators of this 
condition but was transported in positions that caused me 
physical agony in my back. I was dressed in only bright 
blue overalls in sub-freezing temperatures and was very 
cold. I was made to sit motionless on benches with other 
prisoners for days. When I did not know the answers to the 
investigators questions, the soldiers would strike me with 
their fists and kick me with their feet, after the 
investigator left, before they took me back with the other 
prisoners. When I took them places I had driven Osama Bin 
Laden, they would threaten me with death, torture or prison 
when I did not know the answers to their questions. One of 
their methods to threaten was to put a pistol on the table 
in front of me and show me the gun and asked, "what do you 
think?" I went with them to places that Bin Laden lived 
and where he traveled. 

In June 2002,  I was flown to Guantanamo Bay, Cuba. In 
Guantanamo Bay, Cuba, I was put in a large prison with many 
other men. I was held in a siligle cell in a cellblock of 
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48 men. These cells were open to the air and I could talk 
to the other men. I was given 15 minutes a week of 
exercise in a 8 meter by 7 meter fenced in area. A Muslim 
cleric would come and talk to people and I talked with and 
I could hear the calls to prayer. At Camp Delta, I was 
questioned by many people from the FBI and Arab police 
forces. They showed me pictures and asked me to identify 
the people. On two (2) occasions they allowed me to call 
my wife on a portable telephone.and speak with her and to 
calm her. I had not heard from her since I left her in 
Pakistan and I was worried about her. Men from the FBI and 
investigators from the camp told me that he did not think I 
had committed any crime and that I am not guilty, but that 
he wanted me to be a witness against others. He said that 
if I was willing to be a witness, I could leave Guantanamo 
Bay and become an American citizen. He let me call my wife 
again to discuss it. The FBI agent had a written agreement 
he wanted me to sign. I decided not to because I did not 
have a lawyer to guarantee that the agreement would be 
honored. After that I was questioned many times by the FBI 
and other people. 

In December 2003, I was moved from Camp Delta, and put 
in a new cell, this cell was enclosed in a house, and from 
that time I have not been permi.tted to see the sun or hear 
other people outside the house or talk with other people. 
I am alone except for the guard in the house. They allow 
me to exercise three times per week but only at night and 
not in the day. They gave me the Quran only but not other 
books. When I asked why I had been moved to this place no 
one told me anything until I asked for a translator because 
I do not speak English and the guard does not speak Arabic. 
The translator is supposed to come twice a week but the 
translator did not come except'when I demanded urgently. He 
told me that I will have a military trial and will be given 
a lawyer and I complained that I have medical problems and 
I asked for a doctor to come check me but he did not come. 
I have pains in my back and leg and I itch from lack of 
sunshine. The soldier told me to inform my lawyer when he 
comes that you asked for a doctor and he did not come. I 
asked for books from the library, but was told it was 
closed. I am alone and I do not talk with anyone in my cell 
because there is no one else to talk to. 

On January 3oCh, I met LCDR Charles Swift, who told me 
that he had been assigned to defend me before a military 
commission. I asked my lawyer what the charges against me 
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were. LCDR Swift told me that no charges against me, but 
the government sent him a letter that the charges 
contemplated were conspiracy to commit terrorism. I asked 
my lawyer why the government had not prepared the charges 
and when my trial would be. 

LCDR Swift told me that the government letter demanded 
to know whether I would plead guilty to unspecified charges 
in exchange for a guaranteed sentence. LCDR Swift also 
told me that in addition to pleading guilty, that I would 
have to be a witness for the United States as part of the 
agreement. I do not believe I should plea guilty, because 
I do not believe I have committed any crime. 

Being held in the cell where I am now is very hard, 
much harder than Camp Delta. One month is like a year 
here, and I have considered pleading guilty in order to get 
out of here. I believe that I am a civilian, I have never 
been a member of Al-Qaeda and I am not a terrorist and I 
believe I should have a civilian trial, but any trial is 
better than what I have now. I have asked LCDR Swift to 
seek a trial as fast as possible and authorized him to act 
as my next friend in the civilian court, because I have no 
relatives in the United States. I understand that 
Professor Neal Kytal will also represent me. My 
translator, Mr. Charles Schmitz, prepared this statement in 
Arabic, which I have read and understand to be the truth. 
My translator, Mr. Schmitz has prepared an English version 
of my Arabic hand-written statement and based on his 
review, I have signed and swear to its authenticity. 

Further your affiant sayeth not. 

Salirn Ahmed Salim Hamdan 

Subscribed and sworn before 
M e  this 9" day of February 2004 

IASON E. KREINHOP 
Legalman First Class, United States Navy 
Notary Public and counsel for the United States 
10U.S.C. 1044a 
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UNITED STATES OF AMERICA 1 
1 
) DEFENSE MOTION TO 

v. ) DISMISS FOR VIOLATION OF 
) COMMON ARTICLE 3 OF THE 
) GENEVA CONVENTIONS 
1 
1 

SALIM AHMED HAMDAN ) 1 October 2004 

1. Timeliness. This motion is submitted within thc time frame established by the Presiding 
Officer's order during the initial session of Military Commissions on 24 August 2004. 

2. Relief Sought. The Military Commission should find that the protections granted under 
Common Article 3 of the Geneva Conventions apply to Mr. Hamdan. 

3. Overview. Common Article 3 prohibits "the passing of sentences and the carrying out of 
executions without previous judgment pronounced by a regularly constituted court affording all 
the judicial guarantees which are recognized as indispensable by civilized peoples." GPW, Art. 
3(1)(d). In this case, Hamdan's lengthy pretrial confinement has amounted to an arbitrary and 
illegal sentence. The government cannot now undo this violation by charging Hamdan over two 
and a half years after it first detained him; nor can it stop its continued violation of this same 
provision by bringing him to trial before a military commission that is manifestly not a "regularly 
constituted court." As experts on American military law (including formcr Generals and 
Admirals), former officials of the International Committee of the Red Cross, 271 Members of the 
United Kingdom and European Parliaments, and a variety of others have noted, the military 
commission process violates international law because it does not provide satisfactory 
procedures. 

a. On 13 November 2001, Presidcnt ~ u s h  issued a military order pursuant to the 
authority vested in him as President of the United States and Commander in Chief of the Armed 
Forces of the United States by the Constitution and laws of the United States vesting in the 
Secretary of Defense the authority to try by military commission those persons that President 
determined were subject to the order. 

b. Subsequent to the President's Military Order of 13 November 2001, Mr. Hamdan was 
taken prisoner by indigenous Afghanistan forces jn late November 2001. where upon he was 
subsequently turned over to U.S. personnel for a bounty and has been detained by the United 
States government ever since. 
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c. On or about July 2002, Mr. Hamdan was transferred from Afghanistan to 
Guantanamo Bay where he was initially held in Camp Delta. 

d. Camp Delta consists of cell block units holding 20 detainees in individual cells, is 
open to the air, and permits conversations between detainees. 

e. On 3 July 2003. the President of the United States determined that Mr. Hamdan was 
subject to his military order of 13 November 2001. 

f. On or about 14 December 2003, Mr. Hamdan was transferred on order of 
Commander, JTF Guantanamo to Camp Echo into pre-trial segregation, pursuant to preparation 
for trial by Military Commission. 

g. On 15 December 2003, The Chief Prosecutor for Military Commissions requested 
that the Chief Defense Counsel detail counsel to Mr. Hanldan for the limited purpose of 
negotiating a pre-trial agreement. 

11. On 18 December 2003, the Chief Defense Counsel detailed LCDR Charles D. Swift, 
JAGC, USN, as Mr. Hamdan's military Defense Counsel. 

i. On 31 January 2004, Detailed Defense Counsel met with Mr. Hamdan and explained 
his rights in conjunction with Military Commission and the governments stipulation that detailed 
defense counsel's access was conditioned on Mr. Hamdan's willingness to enter into pre-trial 
negotiations. 

j. On 12 February 2004, Detailed Defensc Counsel on behalf of Mr. Hamdan submitted 
a demand for charges and for a speedy trial. 

k. 
1. On 23 February 2004, the Legal Advisor to the Appointing Authority denied the 

applicability of Article 10 of the UCMJ, without further explanation or charges. 

m. Following Defense demand for speedy trial, CDR-JAGC, USN, Detailed 
Prosecutor in the sub.ject case, orally stated to Detailed Defense Counsel that Mr. Hamdan's case 
was going to be "moved to the back of the stack." 

n. 13 July 2004, a charge of conspiracy to commit terrorism against Mr. Hamdan was 
referred to this Military Commission. 

u. The first session of Mr. Hamdan's Military Commission was held on 24 August 2004. 

a. The Geneva Conventions Bind this Commission. The GPW has been 
implemented in the domestic law of the United States through binding regulations promulgated 
by every department of thc U.S. Military: 
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Allpersons taken into custody by U.S. forces will be provided with the 
protections of the GPW until some other legal status is determined by 
competent legal authority. Army Regulation 190-8, Enemy Prisoners of 
War, Retained Personnel, Civilian Internees and Other Detainees 5 1 - 
S(a)(2) (1997), available at h t tp : / lw.apd.amyY~~~i l lpdff i les /~190 8.pdf 
[hereinafter AR 190-81 (emphasis added).' 

In addition to this general statement implementing the GPW, Article 5 is the subject of 
specific, detailed sections of AR 190-8, which closely tracks the language of the GPW. 
AR 190-8 5 1-6 provides: 

1-6. Tribunals 

a. In accordance with Article 5, GPW, if any doubt arises as to 
whether a person, having committed a belligerent act and been taken into 
custody by the US Armed Forces, belongs to any of the categories 
enumerated in Article 4, GPW, sueh persons shall enjoy the protection of 
the present Convention until such time as their status has been determined 
by a competent tribunal. 

h. A competent tribunal shall determine the status of any person not 
appearing to be entitled to prisoner of war status who has committed a 
belligerent act or has engaged in hostile activities in aid of enemy armed 
forces, and who asserts that he or she is entitled to treatment as a prisoner 
of war, or concerning whom any doubt of a like nature exists. 

b) Thus, the mere assertion by the detainee of protected status is sufficient to require 
military authorities to afford the detainee the protections of the GPW pending a determination by 
a competent tribunal. The provisions that immediately follow, 5 1-6 (c)-(g), describe in detail 
the procedures that should be followed in implementing GPW Article 5. In his concurring 
opinion in Hamdi v. Rumsfeld, Justice Souter, joined by Justice Ginsburg, correctly noted that 
these regulations were "adopted to implement the Geneva Convention." 124 S.Ct. 2633,2658 
(June 28,2004) (emphasis added).2 

This regulation was jointly promulgated by the Headquarters of the departments of the Army, Navy, Air 
Force, and Marine Corps in Washington, D.C. on October 1, 1997. The regulation itself explicitly states that its 
purpose is to implement international law as set forth in the GPW: "This regulation implements international law, 
both customary and codified, relating to EPW [enemy prisoners of war], RP [retained personnel], CI [civilian 
internees], and ODs [other detainees], which includes those persons held during milita~y operations other than war. 
The principal treaties relevant to this regulation are: ...( 3) The 1949 Geneva Convention Relat~ve to the Treatment of 
Prisoners of War (GPW)." AR 190-8 5 I-l(b). 

See, e.g., Dep't of the Anny, Field Manual no. 27-10, The Law ofLand Warfare, ch. 3 5 11 71 (1956) 
([Article 51 applies to any person not appearing to be entitled to prisoner-of-war status ... who asserts that he is 
entitled to treatment as a prisoner of war or concerning whom any other doubt of a like nature exists") (unchanged 
by 1976 revision), available at www.adtdl.ar1ny.1nil/cei-bin/adtl.dlmi27-10/Ch.3.htm; Dep't of the Navy, The 
Commander's Handbook on rhe Law ofNaval Operations 5 11.7 (1995) ("lndividuals captured as spies or as illegal 
combatants have the right to assert their claim of entitlement to prisoner-of-war status before a judicial tribunal and 
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c. The legislative history of the GPW also establishes that the provisions at issue here 
have been implemented. In its Report recommending that the Senate give its advice and consent 
to ratification of the 1949 Geneva Conventions, the Senate Committee on Foreign Relations 
stated: "[Ilt appears that very little in the way of new legislative enactments will be required to 
give effect to the provisions contained in the four conventions." S. Exec. Rep. No. 84-9 (1955) 
[hereinafter "Ratifying Report"] at 30. The Committee identified only four areas where 
additional implementing legislation would be required, none of which are relevant here.3 With 
respect to the GPW Articles relating to "grave breaches," the Committee noted: 

The committee is satisfied that the obligations imposed upon the United 
States by the "grave breaches" provisions are such as can be met by 
existing legislation enacted by the Federal Government within its 
constitutional powers. A review of that legislation reveals that no further 
measures are needed to provide effective penal sanctions or procedure for 
those violations of the conventions which have been considered in this 
portion of the report. Ratifying Report at 27. 

Furthermore. "rtlhere can, of course, be instances in which the United States Constitution. or . L .  

previously enacted legislation, will be fully adequate to give effect to an apparently non-self- 
executing international agreement, thus obviating the need of adopting new legislation to 
implement it." Id. As noted above, the ~ a t i f ~ i n g  Report expressly stated thatthis is precisely 
the situation in this case, as very little new legislation was deemed necessary to implement the 
GPW in its entirety.4 

d. The Provisions of the GPW Must be Enforced in this Commission 

1. The government is relying on international law as the source of authority for 
these commissions. Having designed a procedure to enforce international law, they are bound by 
its procedures and limitations. 

2. In any event, even if one were to disregard that, and to disregard also the fact 
that the military's own regulations implement the Geneva Convention, it would still not help the 

have the question adjudicated"); The Judge Advocate General's School, Operatronal Lmv Handbook 22 (William 
O'Brien, ed., 2003) (instructing judge advocates to "advise commanders that, regardless of the nature of the conflict, 
all enemy personnel should initially be accorded the protections of the GPW Convention (CPW), at least until their 
status has been determined") (emphasis added). 

The implementing legislation deemed necessary was as follows: ( I )  modification of 18 U.S.C $ 706 
relating to the commercial use of the Red Cross emblem, (2) legislation to provide workmen's compensation for 
civilian internees, (3) legislation to exempt relief shipments fi.om import, customs, and other duties, and 
(4) appropriate penal measures to enforce provisions that only POW or internment camps be ident~fied by the letters 
PW, PC, or IC. Ratifying Report at 30-31. 

"In fact, Conpress has rarely refused to implement an admittedly valid international agreement." 
Restatement $ I I I ,  Rpt.'s Note 7. 
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Government because Common Article 3 of the Geneva Convention are self-executing. The 
Supremacy Clause of the United States Constitution declares that "This Constitution, and the 
laws of the United States which shall be made in pursuance thereof; and all treaties made, or 
which shall be made, under the authority of the United States, shall be the supreme law of the 
land." Art. VI. 

3. A self-executing treaty is one that operates as law without requiring 
implementing legislation or Executive action. 

Courts in the United States are bound to give effect to.. .international 
agreements of the United States, except that a "non-self-executing" 
agreement will not be given effect as law in the absence of necessary 
implementation. 

An international agreement of the United States is 'non-self-executing' (a) 
if the agreement manifests an intention that it shall not become effective as 
domestic law without enactment of implementing legislation. (b) if the 
Senate in giving advice and consent to a treaty, or Congress by resolution 
requires implementing legislation, or (c) if implementing legislation is 
constitutionally required. Restatement 5 11 l 7% 3-4 (1 987). 

4. "A treaty may create judicially enforceable rights if the signing parties so 
desire." Cardenas v. Smith, 733 F.2d 909, 918, (D.C. Cir. 1984). "When no right is explicitly 
stated, courts look to the treaty as a whole to determine whether it evidences an intent to provide 
a private right of action." Tel-Oren v. Libyan Arab Republic, 726 F.2d 774, 808-809 (D.C. Cir. 
1984) (Bork, J., concurring) (suggesting that treaties that "speak in terms of individual rights" 
may be regarded as self-executing). 

Since generally the United States is obligated to comply with a treaty 
as soon as it comes into force for the United States, compliance is 
facilitated and expedited if the treaty is self-executing. Moreover, when 
Congressional action is required but delayed, the United States may be in 
default on its international obligation. Therefore, if the Executive Branch 
has not requested implementing legislation and Congress has not enacted 
such legislation, there is a strong presumption that the treaty has been 
considered self-executing by the political branches, and should be 
considered self-executing by the courts. (This is especially so if some 
time has elapsed since the treaty has come into force.) In that even, a 
finding that the treaty is not self-executing is a finding that the United 
States bas been and continues to be in default, and should be avoided. 

In general, agreements that can readily be given effect by executive or 
judicial bodies, federal or State, without further legislation, are deemed 
self-executing, unless a contrary intention is manifest. Obligations not to 
act, or to act only subject to limitations, are generally self-executing. 
Restatement $1 11, Rpt.'s Note 5 (emphasis added). 
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5. In an opinion characterized by the Supreme Court as "very able" (see United 
States v. Rauscher, 119 U.S. 407,427-28 (1886)), the Kentucky Court of Appeals stated: 

When it is provided by treaty that certain acts shall not be done, or that 
certain limitations or restrictions shall not be disregarded or exceeded by 
the contracting parties, the compact does not need to be supplemented by 
legislative or executive action, to authorize the courts of justice to decline 
to override those limitations or to exceed the prescribed restrictions, for 
the palpable and all-sufficient reason, that to do so would be not only to 
violate the public faith, but to transgress the "supreme law of the land." 
Commonwealth v. Haves, 76 Ky. (13 Bush) 697,702-03 (1978) (emphasis 
added). 

6. The Supreme Court has long recognized that individual rights established by 
treaty are directly enforceable in federal courts, even in the absence of implementing legislation: 

[A] treaty may also contain provisions which confer certain rights upon 
the citizens or subjects of one of the nations residing in the territorial 
limits of the other, which partake of the nature of municipal law, and 
which are capable of enforcement as between private parties in the courts 
of the country.. .. A treaty, then, is a law of the land as an act of 
Congress is, whenever itsprovisionsprescribe a rule by which the rights 
of theprivate citizen or subject may be determined. The Head Money 
Cases, 112 U.S. 580,598 (1 884) (emphasis added)5; see also Kolovrat v. 
Oregon, 366 U.S. 187 (1961) (recognizing claim under a treaty as a 
defense against state action in taking of property); Jordan v. Tashiro, 278 
U.S. 123, 130 (1928) (relying on treaty provisions to uphold issuance of a 
writ of mandamus against state official); Asaklrra v. City of Seattle, 265 
U.S. 332,339-41 (1924) (recogniz'ing private right of action for injunctive 
relief against enforcement of municipal ordinance in violation of treaty 
with Japan); Chew Hong v. United Stutes, 112 U.S. 536 (1884) (holding 
that habeas petitioner could properly claim rights to leave the country and 
return as established by treaty with China); United States v. Percheman, 
32 U.S. (7 Pet.) 51, 88-89 (1833) (holding that private rights established 
by treaty are enforceable). 

7. In this case, both the plain language and the history of the GPW demonstrate 
that the Convention (1) was intended to confer rights on private individuals, and (2) is self- 
executing in many of its provisions, including those at issue here. First, the language of the 
GPW clearly creates judicially enforceable rights held by individual detainees. For example, 
GPW Article 5 expressly secures rights to "persons.. .having fallen into the hands of the enemy" 
and provides that "such persons shall enjoy the protection of the present Convention until such 
time as their status has been determined by a competent tribunal." 6 U.S.T. at 3324. Article 6 

In The Head Monev Cases, the Supreme Court analyzed different provisions of a treaty separately to 
determine whether they were self-executing. 
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states that no agreement between or among nations "shall adversely affect the situation of 
prisoners of war, as defined by the present Convention, nor restrict the rights that it confers 
upon them." Id. (emphasis added). Article 7 provides that POWs "may in no circumstances 
renounce in part or in entirety the rights secured to them by the present Convention." Id. 
(emphasis added). Article 78 provides that prisoners "shall have the right to make known to the 
military authorities" their requests and complaints regarding the conditions of their captivity. Id. 
at 3566. This article authorizes prisoners acting directly, not through their nation's diplomats, to 
bring their claims to the attention of the detaining power. Thus, there can be no serious doubt 
that the GPW confers rights on private individuals, and not just on nations. 

8. In revising the Geneva Conventions of 1929, which had failed to provide 
adequate protection during World War 11, the United States sought "to ensure humane treatment 
of POWs -not to create some amorphous, unenforceable code of honor among the signatory 
nations." United States v. Noriega, 808 F. Supp. 791, 799 (S.D. Fla. 1992) ("[Ilt is inconsistent 
with both the language and spirit of [the GPW] and with our professed support of its purpose to 
find that the rights established therein cannot be enforced by individual POWs in a court of 
law. ..."). The legislative history of the GPW also bears this out. The authors of the Ratifying 
Report noted that "[elxperience acquired during 1939-45 amply demonstrated the necessity of 
bringing [earlier treaties] up to date, making them susceptible of more uniform application and 
more definite in interpretation, and further improving them so as to provide greater and more 
effective protection for the persons whom they were intended to benefit.. .. The function of the 
new texts [including the GPW] is to provide better protection.. .." Ratifying Report at 2. The 
1929 Geneva Convention failed because of its reliance on reciprocity and diplomatic protest, 
principles that the GPW replaced with legally bir;ding injunctions. As the Committee noted, 
"[tlhe practices which [the present Conventions] bind nations to follow impose no burden upon 
us that we would not voluntarily assume in a future conflict without the injunctions of a formal 
treaty obligations." Ratifying Report at 32 (emphasis added). The Committee recommended 
that consent to ratification be given, despite "the possibility that at some later date a contracting 
party may invoke specious reasons to evade compliance with the obligations of decent treatment 
which it has freely assumed in these instruments. Id. (emphasis added). 

9. Thus, the intent and the acknowledgement of the United States in ratifying the 
GPW was that it was a binding obligation. This is also apparent from new language in the GPW 
requiring the contracting parties "to ensure respect for the present Convention in all 
circumstances." This language, absent from the 1929 Convention, was placed in the very first 
Article of the GPW. As the official ICRC commentary to the Convention explains: 

By undertaking this obligation at the very outset, the Contracting Parties 
drew attention to the fact that it is not merely an engagement concluded on a 
basis of reciprocity.. .. It is rather a series of unilateral engagements 
solemnly contracted before the world as represented by the other Contracting 
Parties. Oficial ICRC Commentary at 17-1 8 (emphasis added). 

10. This result is further confirmed by analyzing the criteria for self-execution set 
forth in Restatement § 11 1. None of the conditions recognized as characteristic of a non-self- 
executing provision exists with respect to Common Article 3. That is, (I) the GPW does not 
"manifest an intention that it shall not become effective as domestic law without the enactment 
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of implementing legislation," (2) the Senate, in giving consent to the treaty, did not "require 
implementing legislation" for those Articles, and (3) implementing legislation is not 
"constitutionally required." Restatement S 11 1 1 4. 

11. Moreover, the right secured to Hamdan by Common Article 3 is the right not 
to be punished unless it conforms to established procedures. As such, it falls squarely within that 
category of treaty provisions described in Huwes that "certain acts shall not be done, or certain 
limitations or restrictions shall not be disregarded or exceeded." H m ~ e s ,  76 Ky. (13 Bush) at 
702-03. Such provisions do not need addition legislative or executive implementation, and are 
readily enforceable. Article 3 is a provision that a certain act not be done. 

12. Here again, no implementing legislation is required to give effect to this 
provision. Rather, because GPW Article 3 "prescribe[s] a rule by which the rights of the private 
citizen or subject may be determined," federal courts can and must enforce these treaty 
obligations, even without implementing legislation. The Head Money Cases, 112 U.S. at 598; 
see also Asakura, 265 U.S. at 341 ("The rule of equality established by [the treaty] cannot be 
rendered nugatory in any part of the United States by municipal ordinance or state laws.. .. It 
operates itself without the aid of any legislation, state or national; and it will be applied and 
given authoritative effect by the courts."). 

e) This Commission Violates Common Article 3 

There can be little doubt that the procedures established by this commission violate 
fundamental norms of fairness as established by international law. This motion incorporates the 
detailed analysis by three different entities, all of which are attached to this document. 

1) Analysis of General Brahms, Adn~iral Gunn, Admiral Hutson, and General O'Meara. 
This analysis, by the leading members of our American military on such questions, explains why 
various aspects of the military commissions violate Article 3. In particular, they point to denials 
of 8 rights: a) the lack of a speedy charge and trial; b) the right to present an adequate defense; c) 
the right not to have coerced and unreliable testimony introduced; d) the right to an impartial 
tribunal; e) the right to appeal in a civilian court; f )  the right to be free from retroactive 
punishment; and g) the right to nondiscriminatory treatment. 

2) Analysis of 271 Members ofthe European and U.K. Parliaments. This analysis has 
been signed by the leaders of all of the major British parties, including prominent conservative 
Tories such as Lord Howe of Aberavon, a Former Deputy Prime Minister and Former Leader of 
House of Commons and Former Secretary of State for Foreign & Commonwealth Affairs; Lord 
Hurd of Westwall, the Former Home Secretary and Foreign Secretary and former Leader of the 
Conservative Party. 

The 271 Members of Parliament explain why the military commissions violate five 
fundamental rights under the Geneva Conventions and International Law: a) the right to fairly 
determine innocence and guilt; b) the right to an independent appeal; c) the right to a speedy 
trial; d) the right to not have evidence obtained via torture; and e) the right of nondiscrimination 
because only aliens are subject to the commissions. 
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3) Analysis of Louise Doswald-Bech and others. This brief, filed on behalf of some of 
the leading former officials in human rights and international law, further explains why the 
commissions violate Common Article 3. 

6. Files Attached. Three. Briefs of 271 Members of Parliament, General Brahms et al., and 
Louise Doswald-Bech, et al. 

7. Oral Argument. Is required. The Presiding Officer has instructed the Commission members 
that he will provide the Commission members with his interpretation of the law as he sees it, but 
that the Commission members are free to arrive at their own conclusions. The Defense asserts 
its right to be heard following the Presiding Officer's pronouncement via oral argument in order 
for the remainder of the Commission members to- be informed as to the reasons for the Defense's 
support or opposition to the Presiding Officer's position. Additionally, the Defense intends to 
call expert witnesses and to incorporate their testimony into this motion via oral argument. 

8. List of Legal Authority Cited. 

a. Geneva Convention Relative to the Treatment of Prisoners of War, Aug. 12, 1949,6 
U.S.T. 3316,75 U.N.T.S. 135 

b. Army Regulation 190-8, Enemy Prisoners of War, Retained Personnel, Civilian 
Internees and Other Detainees 5 1-5(a)(2) (1997). available at 
littp://www.avd.armv.mil/pdffiles/rl90 8.pdf 

c. Hamdi v. Rumsfeld, 124 S.Ct. 2633,2658 (June 28,2004) 

d. Art VI. United States Constitution 

e. Digg.~ v. Richardson, 555 F.2d 848, 851 (D.C. Cir. 1976) 

f. McKesson HBOC, Inc. v. Islamic Republic ofIran, 271 F.3d 1101, 1107 (D.C. Cir. 
200 1) 

g. Lidas, Inc. v. UnitedStates, 238 F.3d 1076,1080 (9" Cir. 2001) 

h. United Slates v. Postal, 589 F.2d 862,884 (5'h Cir. 1979) 

i. Cardenas v. Smith, 733 F.2d 909,918, (D.C. Cir. 1984) 

j .  Tel-Oren v. Libyan Arab Republic, 726 F.2d 774, 808-809 (D.C. Cir. 1984) 

k. United States v. Rauscher, 119 U.S. 407,427-28 (1886) 

1. Commonwealth v. Hawes, 76 Ky. (13 Bush) 697,702-03 (1978) 
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m. The Head Money Cases, 112 U.S. 580,598 (1884) 

n. Kolovrat v. Oregon, 366 U.S. 187 (1961) 

o. Jordan v. Tashiro, 278 U.S. 123, 130 (1928) 

p. Asakura v. C i g  ofSeattle, 265 U.S. 332,339-41 (1924) 

q. Chew Hong v. United States, 112 U.S. 536 (1 884) 

r. United States v. Percheman, 32 U.S. (7 Pet.) 51,88-89 (1833) 

s. UnitedStntes v. Noriega, 808 F .  Supp. 791,799 (S.D. Fla. 1992) 

t. Official ICRC Commentary 

9. Witnesses and/or Evidence Required. The Defense may call one or more of the following 
witnesses in support of this motion: David Brahms, Anne Slaughter, Derek Jinks, Ryan 
Goodman, Carlos Vasquez, Louise Doswald-Beck, Guy S. Goodwin-Gil, Frits Kalshoven, Marco 
Sassoli, Doug Cassell, andlor Bridget Arimond (some Curriculum Vitae's are attached). All of 
these individuals are experts in the area of international human rights law including the Geneva 
Conventions. The expert testimony is probative to a reasonable person under the circumstances 
presented, specifically based on the individual's skill, knowledge, training, and education. They 
each possess specialized knowledge of the laws of international human rights and as they are 
applied in the United States. The application and substance of such laws is a legal finding to he 
made by members of the Military Commission beyond the training and expertise of lay persons. 
As such, the expert testimony provided by one or more of the above named individuals will 
assist the Commission members in understanding and determining whether the President's 
Military Order of 13 November 2001 violates the Geneva Conventions. 

10. Additional Information. The Defense is in the process of identifying which of the above 
experts are available for a 8 November hearing date and will identify from the above list the 
expert(s) intended to be called by the Defense at the earliest opportunity. 

CHARLES D. SWIFT 
Lieutenant Commander, JAGC, US Navy 
Detailed Military Defense Counsel 
Office of Military Commissions 

NEAL KATYAL 
Defense Counsel 
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OF NORTHWESTERN UNIVERSITY SCHOOL OF LAW 
IN SUPPORT OF SALIM AHMED HAMDAN'S PETITION 
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O R  IN THE ALTERNATIVE. WRIT OF HABEAS CORPUS 

Douglass Cassel 
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Phone: (312) 503-8579 

David R. Berz @.C. Bar No. 182105) 
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1501 K Street, NW, Suite 100 
Washington, D.C. 20005 
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INTEREST OF AMICI 

Amici submit this brief because of their long-standing commitment to respect for 

international humanitarian and human rights law, and their conviction that the military 

commission procedures established for the trial of certain Guantanarno detainees, including 

petitioner Salim Ahmed Hamdan, violate those norms. 

Louise Doswald-Beck is a Professor of the Graduate Institute of International Studies 

and Director of the University Centre for International Humanitarian Law in Geneva, 

Switzerland. She was a legal adviser at the International Committee of the Red Cross from 1987 

to 2001, and became Head of the Legal Division in 1998. She has written extensively on 

international humanitarian and human rights law, and played a major role in the negotiations 

leading to various international legal instruments. 

Guy S. Goodwin-Gill is Senior ResearchFellow, All Souls College, University of 

Osford, where he was formerly Professor of International Refugee Law. He served as Legal 

Advisor in the Office of the United Nations High Commissioner for Refugees from 1976-1988. 

He founded the International Journal of Rehgee Law and was Editor-in-Chief from 1989-2001. 

Frits Kalshoven is Professor Emeritus of Public International Law and International 

Humanitarian Law at the University of Leiden. He took part in the diplomatic conference on 

"Reaffirmation and Development of International Humanitarian Law Applicable in Atmed 

Conflicts" that negotiated the 1977 Protocols to the Geneva Conventions of 1949, and was the 

Chairman of the United Nations Commission of Experts to investigate war crimes committed in 

the former Yugoslavia. In 2002, he was awarded the Henry Dunant Medal of the International 

Red Cross and Red Crescent Movement for his continued effort toward improved knowledge of 

and respect for international humanitarian law. 
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Marco Sassbli is Professor of International Law at the University of Geneva, Switzerland 

and Associate Professor at the University of Quebec in Montreal. He was recently elected 

President of the Governing Council of the University Centre for International Humanitarian Law 

in Geneva, Switzerland, and is a former Deputy Head of the International Committee of the Red 

Cross' Legal Division. 

The Center for International Human Rights of Northwestern University School of 

Law fosters the use of international law to promote human rights, democracy and the rule of law. 

The Center engages in education, research, technical assistance and advocacy in support of 

international human rights and humanitarian law. 

Petitioner Hamdan seeks relief from trial by military commission and from the conditions 

of pretrial detention imposed on detainees designated for military commission trial. Amici file 

this brief in support of his petition to urge that the military commission procedures violate 

international humanitarian and human rights law. 

ARGUMENT 

This Court now has before it a question - the lawfulness of improvised, shortcut 

procedures for criminal prosecutions - fundamcntal to the rule of law. The military commissions 

proposed by the executive purport to bypass both the regular courts established by Article 111 of 

the Constitution, and the special courts martial established by statute. They propose to employ 

newly devised procedures that abandon or undermine significant procedural safeguards of the 

rights of defendants in both ordinary criminal courts and courts martial. These made-to-order 

commissions and procedures were established, not by Congress, but by presidential military 

order, together with subsequent orders and instructions issued by the Secretary of Defense and 

his designees. This Court is now called upon to determine the legality of these improvised 

procedures, at least as applied to petitioner ~ a m d & .  
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In doing so, this Court should give due weight to intemational humanitarian and human 

rights law. From the founding of the Republic, international law has been part of United States 

law. Under the Supremacy Clause ofthe Constitution, "all Treaties made" share with the 

Constitution and federal statutes the status of "supreme Law of the Land." U.S. Const. Art. VI, 

52. As the Supreme Court has recognized, "A treaty. . . is a law of the land as an act of congress 

is." Edye v. Edye, 112 U.S.  580,598-99 (1884). See also El A1 Israel Airlines, Ltd. Tseng, 525 

U.S. 155, 167 (1999), quoting Zicherman v Korean Airlines, 516 U.S. 217,226 (1996) ("a treaty 

ratified by the United States is . . . the law of this land"). 

Humanitarian and human rights treaties matter to the domestic legal validity of the 

military commission procedures for two main reasons. First, certain treaty provisions - such as 

the fair trial provisions of the Geneva Conventions, discussed below - are "self-executing." U.S. 

v. Noriega, 808 F.Supp. 791, 799 (S.D.Fla. 1992); U.S. v. Lindh, 212 F.Supp. 2d 541,553-54 and 

n. 20 (E.D.Va. 2002).' As the Supreme Law of the Land, they prevail over inconsistent 

executive procedures. 

Second, even treaties which are not self-executing must be considered in the 

interpretation of United States statutes. The Presidential Order establishing military 

commissions, and on which the subsequent military orders and instructions are based, purports to 

exercise authority conferred by a statute, namely 10 U.S.C. $836 (2004), which authorizes the 

President to prescribe procedures for military commissions. Like all statutes, however, this one 

must be interpreted, ifpossible, in a manner consistent with international law. As Chief Justice 

John Marshall declared in Murray v. Schooner Charming Betsy two centuries ago, "[A]n Act of 

- - 

' The Fourth Circuit concluded in Horndl v. RumfeJd, 316 F. 3d 450,468-69 (4'"ir. 2003). vacated, I24 S.Ct. 2686 (2004) that 
the Geneva Conventions are not self-executing. Whatever the merit af that conclusion with respect to the provision addressed in 
that case- the right to a POW status hearing- the Fourth Circuit's analysis, which relied heavily on diplomatic avenues ofmlief, 
has no application to the procedural safeguards for the benetit of individuals in criminal trials, at issue in this case. 
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Congress ought never to be construed to violate the law of nations, if any other possible 

construction remains . . ." 6 U.S. (2 Cranch) 64, 11 8 (1 804). The Charming Betsy principle has 

been consistently reaffirmed by the Supreme Court. E.g., F.Hoffman-La Roche Ltd. v. 

Empagran S.A., - U.S., 124 S.Ct. 2359,2366 (2004); Weinberger v. Rossi, 456 U.S. 25, 

32 (1982; McCullogh v. Sociedad Nacional de Marineros, 370 U.S. 10,20-21 (1963). 

The Charming Betsy canon requires construction of Acts of Congress, wherever possible, 

in a manner consistent with United States international obligations under both treaties, Sale v. 

Haitian Centers Council, 509 U.S. 155,178 and n. 35 (1993), and customary international law, 

Hoffman-La Roche, supra, 124 S.Ct. at 2366 (statutory construction reflecting "principles of 

customary intemational law--law that (we must assume) Congress ordinarily seeks to follow"). 

(Customary international law consists of norms reflecting general practices of nations, accepted 

by them as binding norms.2 Specific examples are discussed below.) 

Nothing in 10 U.S.C. $836 purports to authorize or require military commission 

procedures in conflict with international law. Thus the statute may -- and accordingly must -- be 

interpreted to authorize only procedures consistent with United States commitments under 

intemational law. 

Section I of this brief sets forth certain international humanitarian and human rights treaty 

and customary norms applicable to military commission procedures. Section I1 demonstrates 

that the military commission procedures proposed for use in Mr. Hamdan's criminal trial violate 

these norms. 

I. APPLICABLE INTERNATIONAL NORMS 

International humanitarian and human rights law are bodies of law that address, inler 

alia, the obligations of governments to individuals subject to their jurisdiction. While 

Restatement (Third) of the Foreign Relations Law of the United States 8 102 (2) (1987) 

Review Exhibit 3 $ ~ - 1  (3 motions), Page 7 of 159 Pages 
Review Exhibits 30 to 33
Nov. 8, 2004 Session
Page 119 of 306



international humanitarian law addresses rights specifically applicable in the context of armed 

conflict, international human rights law is of more general application.3 Both international 

bodies of law impose requirements for the fair treatment of persons accused of crimes, and both 

are applicable to the military commission trials of Guantanamo detainees. 

International humanitarian and human rights law are embodied primarily in treaties and 

customary international law. Potentially applicable humanitarian law treaties to which the 

United States is a party include the 1949 Geneva Conventions on prisoners of war ("GC III")~ 

and on civilians ("GC N'').~ Other pertinent international humanitarian law obligations reflect 

customary international law, espccially Common Article 3 of the 1949 Geneva Conventions and 

the "fundamental guarantees" (art. 75) of the 1977 Geneva Protocol I ("Protocol I").' Human 

rights treaties to which the United States has agreed to be bound include the International 

Covenant on Civil and Political Rights ("ICCPR")' and the Convention Against Torture and 

Other Cruel, Inhuman or Degrading Treatment or Punishment ("Torture  onv vent ion'').^ We 

address each in turn. 

The 1949 Geneva Conventions III (prisoners of war) ("GC III') and IV (civilians and 

otherprotectedpersons) ("GCN"), to which the United States has long been a party: include 

provisions that address fair trial rights. Under GC 111, prisoners of war charged with crimes are 

S e e  i n h a t  o. 11-13. -~~ , . 
'Convention Relative to the Treatment of Prisoners of War, Aug. 12, 1949, entered into force, Oct. 21, 1950, entered into force 
for the U.S.. Feb. 2, 1956.6 U.S.T. 3316.75 U.N.T.S. 135 1hereinafterGC 1111. 
'convention ~elat ivc tothe Protection of civilian persons-in Tlnx of War, A& 12,1949, entered into force, Oct. 21, 1950, 
entered into force for the U.S., Feb. 2, 1956,6 U.S.T. 3516.75 U.N.T.S. 287 [hereinatler GCIY.  
Protocol Additional to the Geneva Conventions of August 12. 1949, and Relating to the Protection of Victims of International 

Armcd Conflicts, June 8, 1977, entered into force, Dec. 7, 1978, reprinted in 16 I.L.M. 1391 (1977) [hereinafter Protocol I]. 
' G.A. Res. 2200A (XXI), 21 U.N. GAOR Supp. (No. 16) at 49, U.N. Doc. N63 16 (1966). 993 U.N.T.S. 3, entered into force, 
Jan. 3. 1976 [heninaflcr ICCPR] 
' G.A. Rcs 39/46, annex, 39 U.N. GAOR Supp., (No. 51) at 197, U.N. Doc. N39151 (1984), entered info force, June 26, 1987 

ere~naRer Torture Convention]. 
'!:United States ratified GC 111 and GC 1V in 1956. See supra notes 4 and 5 
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expressly guaranteed a series of fair trial rights.1° In addition, GC III guarantees POW'S the right 

to be tried only by the same courts, under the same procedures, as in cases against military 

personnel ofthe detaining power.'' Overall, fair trial guarantees are considered so essential that 

"willfully depriving a prisoner of war of the rights of a fair and regular trial prescribed in this 

Convention" is deemed a "grave breach" of the Geneva Convention, which makes the persons 

responsible subject to criminal punishment.'2 

Amici are not in possession of sufficient, verified facts to express an opinion on whether 

Mr. Handan would, upon proper adjudication, be determined to be a POW. However, where 

there is "any doubt," he is entitled to be treated as a POW under GC III "ti1 such time as [his] 

status has been determined by a competent tribunal."13 

GC N guarantees similar fair trial protections to "protected persons," who may be 

sentenced only by "competent courts" after a "regular trial."t4 Again, willful deprivation is 

deemed a "grave breach."" "Protected persons" under GC N include all those "in the hands of 

a Party to the conflict" who are not prisoners of war or wounded or sick.I6 This includes not 

only civilian bystanders to the conflict, but even those individuals who may be "definitely 

suspected of or engaged in activities hostile to the security of the state."'' 

'O GC 111, supra note 4, arts. 99 and 103-07, guarantee the rights not to be hied or sentenced for acts not forbidden by law at the 
time; not to give coerced confessions; the right to defense and to assistance o fa  qualified advocate or counsel; speedy trial; limits 
on pretrial confinement; timely notice of charges; the right to call witnesses; the right to an interpreter if necessar)~ the right to 
private communications between the advocate or counsel and the accused; the right of appeal in the same manner as for members 
ofthe armed forces of the detaining power; and to announcement ofjudgment and sentence. GC I11 does not expressly provide 
for the rights to s fair and public hearing before an independent and impartial tribunal established by law, equality before the 
courts, or the presumption of innocence. These latter rights are, however, sought to be s u r e d  by GC Ill's additional provision 
giving POW'S the right to trial before the same courts with the same procedures as would hear cases against military personnel of 
the detaining power. Id., art. 102. 
" I d . ,  an. 102. 
l2 Id., an. 130. 
" I d .  an. 5. 
" GC IV, supra note 5, am. 4,71-76 & 126. 
I 5  Id., art. 147. 
l6 1 d ,  an. 4. 
"Id . ,  art. 5 .  
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However, it does not include nationals of neutral States who find themselves in the 

temtory of a belligerent State, so long as their State has normal diplomatic representation in the 

detaining state.'' It thus appears that Mr. Hamdan, a citizen of Yemen, may not be a protected 

person under GC IV for purposes of the conflict between the United States and Afghanistan. As 

discussed below, however, this does not diminish ihe procedural safeguards to which he is 

entitled under international law." 

Customary International Law as reflected in the Minimum Rules of Common Article 3 of 

the 1949 Geneva Conventions and in the "Fundamental Guarantees" ofArticle 75 of the 1977 

Geneva Protocol I ("Protocol I")). Common Article 3 of the 1949 Geneva Conventions reflects 

obligations imposed as a matter of customary international law. By its terms, Common Article 3 

applies only in conflicts of a non-international character. However, the International Court of 

Justice long ago mled that there is "no doubt" that its norms "also constitute a minimum 

yardstick" and "minimum rules" that are applicable as well in international armed conflicts.20 

These essential norms have been recognized as a part of customary international law." 

Common Article 3's minimum rules include a prohibition on passing sentences and 

canying out executions "without previous judgment pronounced by a regularly constituted court, 

affording all the judicial guarantees which are recognized as indispensable by civilized 

peoples."2z In view of the subsequent inclusion of fundamental fair trial guarantees in widely 

"Id. .  art. 4 
~o'mmon Anicle 3 ofthc 1919 Gencva Conventions and Artlcle 75 ofPmtocol I arcdlscusred below, and thclr protccllons 

cxtcnd to Mr. l imdan.  Add~t~onally, although i t  does not appear Ih3t Mr. Hsmdan has bccn chargcd wlth gravc brcaches of the 
Gcneva Convcnuons, in the event any charges against him were to be su characterized, then aniclc 146 ofGC IV would entttle 
h ~ m  to 'safcyards of proper vial and dcfcncc, whlch shall not bc less favourable than those provided by An~cle 105" er req of 

"Military andParamililary Aclivilies in andAgains1 Nicaragua, Merits, Judgment, I.C.1. h o n r s  1986, p. 14, para 218,219, 
220. This principle is also reflected in U.S. domestic law, which makes violations ofCommon Article 3 subject to criminal 
prosecution. I8 U.S.C. 5 2441 (cX3) (2004). 
" George Aldrich, Symposium: The Hague Peace Confirences: The Laws of War on Land, 94 AM. J.INT'L L. 42,60 (2000). 
'' GC Ill, supra note 4, art. 3 (I)(d); GC IV, supra note 5, art. 3(l)(d). 
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ratified humanitarian and human rights law treaties, these "indispensable" judicial guarantees of 

Common Article 3 should now be understood to include the "fundamental guarantees" for fair 

trials of Protocol I and the fair hial safeguards of the ICCPR, both discussed below.23 

The "fundamental guarantees" set out in Article 75 of Protocol I are even more protective 

of fair trials than the 1949 Geneva Conventions. These fundamental guarantees largely parallel 

the fair trial safeguards of ICCPR Article 1 4 . ~ ~  The fundamental guarantees of Article 75 apply 

to all persons who are within the power of a state participant in an armed conflict and who do not 

benefit from more favorable treatment under the Geneva Conventions or Protocol I.'' This 

would include a person, such as Mr. Hamdan, who is not a national of a party to the conflict and 

whose State has normal diplomatic representation in the detaining power.26 

The fundamental guarantees of Article 75 of Protocol I have attained the stature of 

customary international law and thus bind the United States even though it has not ratified 

Protocol I. More than 160 states are parties to Protocol I. Although the United States has not 

ratified Protocol I, it has signed the treaty, and its stated reasons for not ratifying did not include 

objections to the fair trial guarantees of Article 75." On the contrary, U.S. government legal 

experts and military manuals have identified Article 75 as among those provisions of Protocol I 

" Thc "fundamentll guxmrces" of Protocol I, supro note 6, art. is. glvc "valu~blc indlcdllons m hclp explain the t ~ m  of 
ICommonl Ar.icle 3 on ~uarantccs." CLAUDE PIWUDET A L .  COMMEN~ ARY ON T H E  ADDlnOKnL PROIOCOLSO~ 8 JLXT 1977 :o 
T H E G E N E V A C O W E ~ C ~ N S O F  12 AUGUST 1949, art 75.4, para. 3084 (Yves Sandoz et al, eds., International Committee of the 
Red Cross, 1987) [hereinaer ICRC Commentary to Protocol I]. 

'' Whereas ICCPR Anicle 14, rupro note 7, guarantees lhe nghl to d "fa11 and publlc hcd~ng  by a compclenl, ~ndepcndent and 
lmpmral mbunal cslabllihcd by isw," Arttclr 75.4 ofProtocol I ,  supro notc 6, iwsurcs the right to tr~al before an "mp;lnnl ~ n d  
regularly c~nstllulcd coun rcspecrlng the generally rccognmd pnncoples of regular judlcial procedure . ." I t  then lists 
crscnl~ally the same safeguards as in ICCPR Micle 14 2 and 14.3. Rlghl lo counsel, though not cxprcssly dcl~neatcd. IS dccmed 
tmpl:cit in the "ncccssary nghts and means of dcfcnce." lCRC Cornmcntar) to ProtowI I, supra notc 23, m 75.J(a), para. 
3096. ~ ~ " Protocol I, supro note 6, an. 75.1. 

GC IV, supra note 5, art. 4; ICRC Commentary to Protocol I, supra note 23, art. 75, para 3022 (2). " See Mesrngejrom the President ~ansmitl ing Protocol IIAddifional lo the 1949 Geneva Conventions, 26 I.L.M. 561,562,564 
(1987) (stating objections to Protocol I while 'Yecogniz[ing] fhal certain provisions of Protocol I reflect customary international 
law"). 
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that reflect customary international law.28 Article 75 is consistent with the fair trial standards of 

widely ratified treaties on both human rights (e.g., ICCPR Article 14) and humanitarian law (GC 

III and GC IV). Leading commentators as well as'the American Bar Association agree that it 

reflects customary international law." 

The International Covenant on Civil and Polltical Rights ("ICCPR'Y is a multilateral 

treaty to which 153" countries are States Parties. Following signature by the President and 

consent to ratification by the Senate, the United States in 1992 became party to, and thus bound 

by, the ICCPR." Among the rights guaranteed by this treaty are the right to judicial review of 

the lawhlness of detentions (art. 9.4), to a catalogue of fair trial safeguards for "everyone" 

charged with a criminal offense (art. 14), to the treatment of prisoners with humanity and respect 

for their inherent dignity (art. 10.1), and to non-discrimination and equality before the law (arts. 

2.1, 14.1, and 26). 

Important guidance in interpreting the ICCPR is provided by the Human Rights 

Committee ("HRC"), "established in 1977 in accordance with Article 28 of the ICCPR" and 

" T. Meron, HUMAN Rroms AND HUMANITARIANNORMS AS CUSTOMARY LAW 64-65 (1989), citing Panel, Customary Law and 
Addilional Protocol I lo the Geneva Conwnlions for the Protection of War Victim: Future Directions in Light o/rhe US. 
Decision Not to RaNfy, 881 As~L. PROC. 26,37 (1987) (Lt. Col. B.Camahan of the Joint Chiefs of Staff in personal capacity only); 
The Sixth Annual American Red Cross- Washinglon College ofLaw Con/erence on Internalionol Humanitarian Law, 2 AM.U.J. 
1 m ' ~ L .  & POL'Y 415,427 (1987) (M.Matheson, Deputy Legal Adviser, U.S. Dept. of State); D. Scheffer, Remarh, 96 A s t ~  
PROC. 404,406 (2002) (Ambassador Scheffer stated that "we need to understand fully that Article 75 of Protocol I is a very 
vibrant article that the United States government has actually said represents customary international law (even though we have 
not ratified Pmocol I):') ~ddirionaliy, the 1997 edttion of [he U.S. inn), Judge ~ d \ o c a t e  General's School, lntcrn~t~onal& 
Operational Law Dcpamnent, OPEUTIONAL LAW HMDL~WK (p 18-2) stated expressly that thc US vtcws arllcle 75 ofProtocol 
I u "customary ~ntemarional law." (Access~ble at at, h t t ~  I www cdmha oreltwlkil/cdmha-rltk/PUBL1CA77ONSlo~Ia~~1a97.df 
, visited June 4, 2004.) Although more rccent edttions do not rcpcat this statcmcnt, ne~rherdo they quallry or retract ir 

'' E g., Gcorge H A.drich, The Talthon. A1 Qoeda, undrhe Dererm~nnrion ~fll legal Comburunls, 96 AM. J. lul L L .  89 1. 893 
(2002); Chnsropher G~eewood,  Pvorrcrion o/Pzocekeeperst The Legol Regme. 7 DL% 1. COMP. & 12T'L L. 185, 190 (1996). 
Dave L. Herman, A Dlsh Besl A'ol S m d  or All. How Foreign Mdtlay War Crimes Surpecrs Lock Prvteclton Under Unrred 
Stares and ln~ernorionol Law, 172 MIXTARY L. REV. 40, 81-82 (2002); Amcncan Bar Associ~tion Recommendation 10-B, 
adoprnl by the ABA House of Dclegatcs Aug. 9, 2004 ("customary intcrnat~onal law, including Anicle 75 ofthc 1977 Protoco! I 
to fhe Geneva Conventions") 

"See Ratification Table. Office of the U.N. Hizh Commissioner for Human Rights (visited Sept. 28. 2004) - .  
hm:llwww.ohchr.ore/~~lishic~~ntries/ratific~i~n/inde~.hhn. 
" 138 Cong. Rec. S4781-01 (daily ed., Apr. 2, 1992). Seealso S. Rep. No. 103-35, at 6-lO(1993). 
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"charged with implementing and intelpreting the ICCPR . . . ." United States v. Duarte-Acero, 

208 F.3d 1282, 1285 n.12 (I lh  Cir. 2000). The HRC interprets the ICCPR by issuing "General 

Comments" on particular provisions, and by rendering decisions in individual cases; both "are 

recognized as a major source for interpretation of.the ICCPR." Maria v. McElroy, 68 F.Supp. 2d 

206,232 (E.D.N.Y. 1999), abrogated on other grounds, Restrepo v. McElroy, 369 F.3d 627 (2d 

Cir. 2004). 

Although ICCPR Article 4 permits "derogations" from certain rights in times of national 

emergency, ICCPR fair trial norms are non-derogable. As the HRC has made clear, no 

derogation may be made which would violate "humanitarian law or peremptory norms of 

international law, for instance . . . by deviating from fundamental principles of fair trial, . . . ."32 

The United States has not attempted to invoke the derogation clause with respect to the proposed 

tials by military commission.)' 

The Convenfion Against Torture and Other Cruel, Inhuman or Degrading Treatment or 

Punishment ("Torture Convention'? was adopted by the UN General Assembly in 1989, and has 

1 3 ~ ~ ~  States Parties, including, since 1994, the United States. Among its provisions, the Torture 

Convention requires States Parties to ensure "that any statement which is established to have 

been made as a result of torture shall not be invoked as evidence" against an accused. Although 

the United States attached reservations and understandings to its ratification of the Torture 

Convention, none sought to limit the applicability of this exclusionary 

* * % 

'' General Comment No. 29 on Arlicle 4 orthe Covennnl: Slafes oftmer~encv. 3 1 Aueust 2001. CCPWC/ZI/Rev. IIAdd.1 I .  ~~ ~~ - ,. - Ears. 11. See also id. at para. 15-16. 
To protect ICCPR rights From too-facile after-the-fact invocations of the derogation clause, Article 4.3 of the ICCPR requires a 

State Pam, to "immediatelv inform the other States Parties" to the ICCPR of anv deraeation. sunra note 7. . - . ,  " See ~aificatian Table, &pro n. 30. 
'' 136 Cong. Rec. S17486-01 (daily ed., Oct. 27, 1990). Reservations and understandings are made by states at the time of 
ratification in order to put on record any qualifications they may have to their ageement to a heaty. 
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Each of these sources of intemational humanitarian and human rights law -- GC 111, 

Common Article 3 of the 1949 Conventions and article 75 of Protocol I as customary 

international law, and the ICCPR and Torture Convention -- has applicability to the military 

commission proceedings against petitioner Hamdan. Under the Charming Betsy canon, each 

must be applied to the interpretation of the statute, 10 U.S.C. 836, authorizing the President to 

establish procedures for military commissions. To the extent the current commission procedures 

conflict with these international norms, they exceed the President's statutory authority and are 

unlawful. 

Further, in applying international and human rights law, three preliminary principles must 

be emphasized. First is the principle of complementarity, under which both human rights and 

humanitarian law apply in situations of armed conflict. Second is the principle of most favorable 

protection, guaranteeing a person who may fall under more than one category of detainee the 

most favorable protection provided by international law for any category into which he may fall. 

The final principle speaks to territorial scope, an6 makes clear that the obligations imposed on 

states do not stop at their borders, but extend to wherever a state exercises jurisdiction. 

A. Complementarity 

International humanitarian and human rights law are complementary in wartime, not 

mutually exclusive. As confirmed by the Human Rights Committee, the ICCPR continues to 

"in situations of armed conflict to which the rules of international 
humanitarian law are applicable. While, in respect of certain 
[ICCPR] rights, more specific rules of intemational humanitarian 
law may be specially relevant for the purposes of interpretation of 
[ICCPR] rights, both spheres of law are complementary, not 
mutually exclu~ive."'~ 

'6 G L ~ L I L I ~  Cornrncrtl No. 31 on Arlicle 2 of rhe Covenant me Nature ofthe General Legal Obligorion Imposed on Slates Parlies 
to rhe Covenant, 26 May 2004, CCPR/WZI/Rev.I/Add.13 (General Comments), para. l l [hncinafter Gen. Cmt. 31). 
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The International Court of Justice has likewise affirmed that "the protection offered by human 

rights conventions does not cease in case of armed conflict, save through the effect of provisions 

for derogation of the kind to be found in Article 4 of the [ICCPR]."" As noted above, the 

United States has not purported to derogate from its ICCPR obligations with respect to the 

military commissions, nor could it, since fair trial nghts are non-derogable?' The Torture 

Convention also explicitly applies in war as in peace: "No exceptional circumstances 

whatsoever, whether a state of war or a threat of war, . . . or any other public emergency, may be 

invoked as a justification of tort~re."'~ 

The complementary nature of international human rights and humanitarian law is 

especially clear in regard to fair trial rights of persons detained in connection wth m e d  

conflict. As stated in Article 72 of Protocol I, Articles 72-79 of that protocol provide rules 

"additional to . . . other applicable ~ I e s  of international law relating to the protection of 

fundamental human rights during international armed ~onflict.''~ The International Committee 

of the Red Cross ("ICRC") Commentary to Protocol I specifies that these "other applicable 

rules" include ICCPR norms.41 

Among the "additional" mles set out in Protocol I is the Article 75 rule on "fundamental 

guarantees" for the trial of prisoners who may not qualify for more favorable treatment under the 

1949 Geneva ~onvent ions .~~ In addition to specifying procedural guarantees, Article 75.7(a) 

" I.C.J. Advisory Op. of 9 July 2004, Legal Consequences ofthe Consrrucrion of a Wall in the Occupied Palestininn Territory, 
2004 I.C.I. ---,para. 106, available athnp://~ww.icj. 
c i j . o r ~ i c j w w w / i d a c k e f l i m w p / i m w p _ a d ~ f .  See nlso, id. at para. 105, 
(quoting I.C.J. Advisory Op. o f 8  July 1996, Legalify $(he Breol or Use ojNucleor Weapons, 1996 I.C.J. 226, para. 25). 
"See supra at p. 5 .  
39 Torture Convention, supra note 8, art. 2.2. 
(0 Protocol I, supra, note 6, An. 72. 

" ICRC Commentary to Pmlocol I, supra note 23. art. 72, para 2927-28 

"Id. art. 75, para. 3031 
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provides more generally that trials of such prisoners for war crimes or crimes against humanity 

should be "in accordance with the applicable rules of international law." The fair trial norms of 

the ICCPR and the Torture Convention must be considered among these "applicable rules," and 

hence available to all persons tried for war crimes while in the power of a party to the ~onfl ict?~ 

This principle of complementary protection applies specifically at Guantanamo. The 

United Nations High Commissioner for Human Rights has stated that all prisoners at 

Guantanamo "are entitled to the protection of intemational human rights law and humanitarian 

law, in particular the relevant provisions of the [ICCPR] and the Geneva Conventions of 1949. . . 

. Any possible trials should be governed by the principles of fair trial . . . provided for in the 

ICCPR and the Tnird Geneva p on vent ion.'^^ 

B. Most Favorable Protection 

A second principle is that of most favorable protection. Article 75.8 of Protocol I 

provides that Article 75 may not be construed to limit "any other more favorable provision 

granting greater protection, under any applicable rules of international law." This includes 

greater protection resulting from "another Convention [e.g., the ICCPR and the Convention 

Against Torture] or from customary law.'d5 This principle of the "most favourable protection" 

applies as well where there is doubt about whether a prisoner qualifies as a prisoner of war, and 

hence benefits from the fair trial guarantees for POWs. "In case of doubt, the defendant can 

always invoke the most favourable provision.'d6 As a consequence, whatever their status, 

" Protocol I, supra note 6, Art. 75.1. This conclusion is reinforcedby the broad language of Anicle 75, which aims to avoid 
"questionable trials," id, at art. 75, para 3 143, and by the exprcss reference to "fundamental human rights" within the "field of 
a plication" section of Article 72. Protocol I, art. 72. 
'Statement of the High Commissioner for Human Rights on the Detention of Taliban and Al Qaeda Prisoners at U.S. Base in 
Guantanamo Bay, 16 jan. 2002, available at 

- 
http:llwww.unhchr.c~uricane/huricane.nsffieliC537C6D4657C7928C1256&23003E7DOB?opendocument (last visited 
Aug. 9,2004). 

Protocol I, supra note 6. para. 3 146. 

"Id., para 3142. 

3 
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prisoners tried for war crimes or related crimes are entitled to the most favourable protection 

afforded by applicable international humanitarian or human rights law, be it the GC 111, Protocol 

I, the ICCPR or the Torture Convention. 

C. Territorial Scope 

International humanitarian and human rights law obligations reach beyond the borders of a 

state's own temtory. As the HRC has reaffirmed, States Parties are bound to respect and ensure 

ICCPR rights "to all persons subject to their jurisdiction" and "to anyone within the power or 

effective control of that State Party, even if not situated within the temtory of the State 

This is consistent with the HRC's longstanding jurisprudence, first articulated a decade before 

the U.S. ratified the ICCPR;~ and has recently been confirmed by the International Court of 

~ustice."~ The Geneva Conventions and customary international humanitarian law likewise 

govem a state's conduct beyond its own borders, wherever the state exercises jurisdiction or 

effective control.50 Any contrary claim would beat odds not only with the object and purpose of 

the governing norms, but also with the consistent case law of other human rights bodies on the 

territorial application of international human rights  instrument^.^' 

"Gen. Cmt. 31,supra note 36,para 10. 
Loaez Burnos. Communication No. R.12152. Views of 29 Julv 1981. oara. 12.1: Celiberti. Communication No. R.13156. Views - - .  , . 

of29 July 1981, para. 10.1. 
I.C.J. Advisow OD. o f 9  Julv 2004. Lena1 Consequences ofthe Consfruetion ofn Wall in the Occu~ied Polestinion Territory. . - . . 

2004 I.C.J. ---,bark. 107-1 1; available at htt~:liw'w.icj - 
c i j . o r g i i c j w w w l i d o c k e ~ i m w p / i m w p _ a d v i s o ~ f .  

'" Ertratcn~torial appllcotion ul the Gencxa Cornenlions ti reflected in Statc pracucc, tncludlng by the US. as a member of the 
Secunn, Councll. Ew., hnlcle 7 ofthr Statute uf  the lntematlonll Cnm~nll Tr~bonal for Rwanda. whlch has sublcct matter 
iurisdiction inter olio-over violations of Common Article 3 ofthe Geneva Conventions. orovides in relevant oartihat its ,- ~ ~~~~ . . 
"territorial jurisdiction. . . shall extend to the territory of Rwanda.. . as well as to the tmitory of neighbouring States in respect 
of serious violations of international humanitarian law committed by Rwandan citizens." Avoiloble or 
hnp:/lwww.icu.or@NGL1SH/b~icdocs/statUte.h~ (last visited Aug. 9, 2004) 

I' Eg., BonkDvic el at. v. Belgium el al.. Eur.Ct.H.RtS. App. No. 00052207199, Decision of I2 Dec. 2001 (Grand Chamber), para. 
71; Loizidou v. Turkey, App. No. MMOl5318198, Judgment of 23 March 1995 (preliminary objections), para 62 (State Party 
responsible under European Convention when it "exercises effective control of an area outside its national tmitory"); Coard er 
al, v. U.S., Int.-Am.ComHHRRts., Case No. 10.951, ReportNo. 109199.29 Sept. 1999, para. 37. 
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In sum, both international humanitarian and human rights law obligations govern the 

proper interpretation of the President's authority under 10 USC 836 to establish procedures for 

military commissions, and require that prisoners at Guantanamo, including petitioner Hamdan, 

be given the benefit of the most favorable applicable norms. There can be no doubt that United 

States' obligations extend to Guantanamo, occupied under a century-old lease from Cuba that 

grants the U.S. "complete jurisdiction and control" for as long as the U.S. chooses to remain.'" 

In the next section we demonstrate that the military commission procedures proposed for the 

criminal trial of petitioner Hamdan would violate these obligations in critical respects. 

11. THE M11.ITARY COMMISSION PROCEEDINGS AGAJNST PETITIONER 
HAMDAN VIOLATE INTERNATIOXAL HUMANITANAS' AND HUMAN 
RIGHTS LAW 

International human rights and humanitarian law require - even in wartime - that 

governments guarantee every person accused of crime certain fundamental rights essential to a 

minimum standard of fair treatment. These obligations fall into three categories: (1) every 

accused must be afforded the right to trial before independent and impartial tribunals that are 

duly established by law; (2) certain minimum fundamental guarantees must be scrupulously 

observed with respect to the conduct of pre-trial and trial proceedings; and (3) throughout the 

entire process there must be full adherence to the principle of non-discrimination and equality 

before the law. Going forward with the military commission proceedings against petitioner 

Hamdan would violate each of these sets of obligations. 

A. The Military Commissions Fail to Satisfy Minimum Requirements of Institutional 
Legitimacy 

" Rmul v. Bush, 124 S. Ct. 2686,2696 (2004). 
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The institutional legitimacy of a tribunal lies at the heart of any  inquiry into the essential 

fairness of a criminal process. Unless the tribunals themselves meet certain necessary standards, 

no judgment they issue can be deemed legitimate. Under international law, this institutional 

legitimacy requires that tribunals be "established by law" and that they be both independent and 

impartial. For the following reasons, the proposed military commissions lack the required 

institutional legitimacy. 
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1. The Military Commissions Are Not Established By Law 

Article 14.1 of the ICCPR requires that every tribunal hearing criminal (or civil) cases 

must be "established by law." The central purpose of this requirement is to guard against 

excessive executive discretion by requiring that tribunals be established not by executive fiat but 

via laws duly promulgated by a nation's legislative body.53 While the legislation establishing a 

tribunal need not "regulate each and every detail" of the tribunal's operation, it must be 

comprehensive in scope, setting forth at a minimum "the matters coming within the jurisdiction 

of [the] certain category of courts," and "establish[ing] at least the organizational framework for 

the judicial organization."54 Accordingly, to demonstrate compliance with Article 14, States 

Parties to the ICCPR are directed by the HRC to "specify the relevant constitutional and 

legislative texts which provide for the establishment of the courts . . .."55 This obligation applies 

not only with respect to ordinary national courts, but equally with regard to any military or other 

special courts that might be estab~ished.'~ 

The proposed military commissions do not meet this standard of institutional legitimacy: 

they are at their core a creature of executive directive. No statute duly enacted by Congress 

establishes these military commissions. While the President's Military Order references as the 

basis of its authority three acts of Congress - the authorization for use of military force following 

the attacks of September 11,2001,5' and sections 821 and 836 of title 10 of the U.S. - 

none of these provides the necessary basis for military commissions to be "established by law." 

- - 

C t  Coeme and Others v. Belgium, App. Nos. 00032492196 et al., Eur.Ct.H.Rts., Judgment of 22 June 2000, para. 98, quoting 
Zand v. Awtrio, app. no. 7360176, Eur. Comm'n H.Rts., Commission R e ~ o n  of I2 October 1978. DECISIONS ANDREPORTS (DR) . . 
15, pp. 70 and 80i;nterpreting identical provision ofthe ~ u r o ~ e a n ' ~ o n v & i o n  on Human ~ i ~ h t s j .  
" Zand, 15 DRparas.66,68,69. 
" H u m  Rights C o m t t e e ,  General Comment No. 13, Eyuolity befire the couris and the right to afair and public hearing by 
an independenr coun established by law, 13 April 1984, para. 3 fiereinafter Gen. Cmt. 131. 
56 Id " a n  d . - . - -. . 
'' Authorition for the Use of Military Force Joint Resolution, Public Law 107-40, 1 I5 Stat. 224 (2001) 
" President's Military Order, preamb"lar paragraph. The Order also references, without any specification, "the Canstihltion and 
laws of the United States." This general reference is insufiicicnt to satisfy the "established by law" requirement. 
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The use of force resolution makes no mention whatsoever of military commissions. Section 821 

is merely negative, providing that the jurisdiction of courts-martial does not deprive military 

commissions ofjurisdiction o v a  offenders or offenses that they, "by statute or by the law of 

war," may otherwise have.s9 And section 836, rather than establishing requirements for the 

appointment, composition, jurisdiction or procedure of military commissions, instead delegates 

to the President wide discretion to define procedures for military comrnissi~ns.~~ 

Nor does any other U.S. statute "establish by law" the military commissions envisioned 

in the President's Military Order. Statutes do provide that two particular offenses - aiding the 

enemy and spying - may be hied by "court martial or military commission.'"' But these statutes 

fall far short of "establishing by law" the milita~commissions contemplated by the President's 

Military Order for trial of some 26 specified principal offenses, plus others unspecified.62 

Significantly for the present case, Mr. Harndan is not charged with either of the two offenses 

addressed in these statutes. 

Even as to the offenses of aiding the enemy and spying, these statutes are insufficient. At 

most, they confer limited jurisdiction on military tribunals that have yet to be "established by 

'' 10 U.S.C. section 821 (2004) reads in its mtireiy: 'The provisions of this chapter conferringjur~sdiction upon courts-mama1 do 
not dep"ve ~ l i t o r y  commissions, provost courls, or o!hn military tribunals of concunent jurisdiction with respect to offenders 
or offenses that bv statute or bv the law of war mav be tried bv militarv commissions. omvost courfs. or other militarv hibunals." ~ ~ 

60 10 U.S.C. &on 836(2&) reads in its entireb: "(a) ~ r e i i a l ,  triaiand post-trial $ocedurcs, inciuding modes ofbroof, for 
cares arising under this chaptcr hiable in courfs-martial, military commissions nnd other nulitary tribunals, and procedures for 
cou~ts of inquiry, may be piescribed by thePresident by regulations which shall, so far as he considers practicable, apply the 
principles of law and the rules a t  evidence generally recognized in the midl of criminal cases in the United States dishict courts, 
but which may not be wntrary to or inconsisient with this chapter. (b) A11 ~ l e s  and regulations made under this article shall be 
uniform so far ar prmicable." 
" 10 U.S.C. $4 904 and 906 (2004). 
62U.S. Dept. ofDefense Military Commission Insmction ("MCI) No. 2, para. 6, Apr. 30,2003, a1 
h~:!lw.dod.mil/news/Au~20041c0missions inshuctions.html, lists the following 26 principal offenses as triable by military 
cokiss ion:  willttl killing oiprotccled persons, attacking civilians, attacking civili&obj;cts, snacking protected 
pillaging, denying quarter, taking hostages, employing poison or analogous weapons, using protected persons as sh~elds, using 
protected property as shields, torture, causing serious injury, mutilation or maiming, use of treachery or perfidy, improper use of 
flae or truce. imoraocr use of ~rotective emblems. demadina weamtnt of a dead bodv. race. hiiackine, or hazarding a vessel or ~" . . .  . -  - - - 
xrcran, tononsm, murder b) m unpnv~leged be1l:gcrcnL dsrtruct~on of pmpeny by an unpri\~leyed helliderent, a~aing the 
m m y ,  sp)tng, perjury or falrc ccntmuny, ~ n d  o b m n o n  of )ualcc related to rml~tary conmlsslons Moreo\rr. \ha  list 1s 
"illusnative." not "comnrehensive" or "exclusive." and the absence of a ~at icular  offcnse from the list "docs not prcdude hial 
for that off&se." Id, 3.C. 
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law.'"' But no statute purports to establish such commissions. None defines their appointment 

or composition. And with exceedingly limited exceptions,64 none establishes their procedures. 

Hence, no statute meets the minimum international law requirement of "establish[ing] at least the 

organizational framework for the judicial ~r~anization.'"~ 

The U.S. military commissions accordingly are not established by law and hence lack 

competence under intemational law to try any offense. 

2. The Military Commissions Are Not Independent and Impartial 

Article 14.1 of the ICCPR guarantees an accused the right to be tried by a tribunal that is 

"independent and impartial." This is "an absolute right that may suffer no exception.'"6 It is, 

accordingly, one of the fair trial safeguards deemed to be an "indispensable" judicial guarantee 

required by Common Article 3 of the Geneva ~onvent ions .~~ 

"Independence" refers to the freedom of the members of the tribunal from external 

interference with their judicial functions, and to the "objectively justified" appearance of such 

independence.68 "Impartiality" refers to the absence of subjective bias on the part of the members 

of the tribunal, and to the objectively justified appearance of the absence of bias.69 In assessing 

independence and impartiality the HRC looks "in particular . . . to the manner in which judges are 

appointed, the qualifications for appointment, and the duration of their terms of office; the 

" While neither o f  these starutorv Drovisions uses the term "iurisdiction." thev could be read to confer such iurisdiction. bv . . 
~mplrcat~on, on m y  rn~l l tu)  commlsslons that may be cstabllshcd 
" U S statrtonl pro!ls!ons on m r l ~ t w  cmmusrlons authonlc convening authontres to assign them coun rcpners and 
intmreren: rmuire wimesscs to ao&r and orohibit contemotuous actsroennit commissions to receive certain sworn testirnonv . . . . . . 
glvcn ocforc couns >f lnqulry; and Clrect mllttary lawets to rcvlse md rccord thclr p:occedings. 10 U S  C 828.847, 848,850, 
3037.8037 (2004) Other SIaNles exclude mtl~lary commlsslons horn general laws on Judicial revlrw of  agency actton ( 5  U S C  
sccllons 55 (!)IF) and 701 @)(I)(F)) and on premal rcleasc and speed) tr~als (18 U S C. 31% and 3172). and pro\~de that 
cxn3rcrntonal jur~sd~cuon of U S. couns orcr members or employees oithc U S .  arm:d forcer or persJns who accompany them 
outs~de rhc U S .  do not drpwe m ~ l i t u y  comnisoons of any )ur>w)ln~on lhc) may ha\r "by rlarLrC or 5 )  the Ins o l ~ o r  " I 8  
U.S.C. 326 I(c)(2004). 
6' h d .  I5  DR para 69. 
" GonzdlerdelRio vPenr.UN Doc. CCPR~C/46/D1263/1987, H.R. Comm. (Oct. 28. 1992),para. 5.2. 
67 See supra at p. 7. " E g .  Cooper v. U.K. App. No. 00048843199, Eur. Ct. H.R. (Dec. 16,2003). para. 104 
"Id.  
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condition[s] governing promotion, transfer and cessation of their hc t ions  and the actual 

independence of the judiciary from the executive branch . . . ,570 

By any of these measures, the lack of independence of the U.S. military commissions is 

patent. Broad powers over the military commissions are exercised by the "Appointing 

Authority," a newly-created executive office whose incumbent is appointed by, and serves at the 

pleasure of, the Secretary of ~ e f e n s e . ~ '  This Appointing Authority selects the members of each 

military commission and chooses which one of them will be the presiding officer." The only 

criteria provided for selection are that commission members must be U.S. military officers and 

"competent to perform the duties involved,"73 and at least one must be a U.S. military lawyer?4 

The lack both of criteria for selection and of transparency in the selection process raises 

troublesome questions of potential, unseen interference in the independence of the commissions. 

Nothing precludes the Appointing Authority from selecting members with a view to favoring the 

prosecution over the defense. This risk is aggravated by the entirely ad hoe nature of the 

appointments. A military officer may be appointed to sit on one commission, and then never be 

appointed to another, or the officer may be appointed repeatedly. The Appointing Authority's 

discretion to control the composition of commissions is wide and unchecked. 

The same Appointing Authority has sole power to decide many critical questions 

normally ruled on by courts, thereby further undermining any military commission claim to 

independence. The commissions are not allowed to decide any interlocutory question whose 

outcome might result in the termination of the proceedings; instead, the presiding officer is 

'O Gen. Cmt 13, supra. note 55, para. 3; see also Basic Principles on the Independence ofthe Judiciary, ndopted by the Seventh 
United Notions Congress on !he Prevention ofcrime and !he 7harment ofoflenders, Milan, 26 August to 6 September 1985 and 
endorsed by General Assembly resolutions 40R2 of 29 November 1985 and 401146 of 13 December 1985, paras. 1-6. 
" U.S. Depr of Defense Military Commission Order No. I ,  section 2, Mar. 21,2002 [hereinafter MCO No. I]; see olso U.S. 
Dept. of Defense Military Commission Order No. 5, Mar. IS, 2004 (revoking designation of initial Appointing Authority and 
designating new Appointing Authority). Both at http:l1wvw.dod.milinews/A~g20041~0mmissions~ord~~s.h~, 
" Id. MCO No. I ,  sections 4(A)(I)-(4). 
" Id. 4(A)(3). 
"Id.  4(A)(4). 
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required to refer all such questions for decision by the Appointing ~ u t h o r i t ~ . ~ '  Likewise, a plea 

agreement betwecn the defense and prosecution is subject to approval, not by the commission, 

but by the Appointing ~ u t h o r i t ~ . ~ ~  

The Authority is similarly empowered to decide many other questions of trial procedure 

normally ruled on by courts, including any and all interlocutory questions the presiding officer 

may choose to refer." The Appointing Authority may close the proceedings to the public and 

may even exclude the accused and his civilian defense co~nsel.'~ The Authority directs the time 

and place of each commission conducts an "administrative review" of the record of 

trial and may return the case for further proceedings if necessary,8' approves or disapproves any 

communications regarding military commissions by prosecutors or defense counsel to the news 

media:' and may limit the time between the trial on the merits and the sentencing hearing? 

Exercise of these normally judicial powers by an executive officer constitutes direct interference 

with the independence of the commissions. 

In addition, all members of the military commissions are serving military oMicers,8' a 

factor justifying doubt as to their ~ndependence and impartiality.84 They are subject to military 

' V d .  4(A)(5)(d). 
76 Id. 6(A)(4). 

Id. 4(A)(S)(d). 
" I d .  6(BX3). 
" I d .  6(B)(4). 

id. 6(~)(4). 

" MCI Yo 3, Aprtl IS, 20(4, Re~pons,kltr,es ofrhe ChtefProsecurur Proremrorr, and Arrrsrvnr I'rwn urors, aeclton S(c) MC I 
No 4, Apnl IS, 2004, Hrrponstbdtrres ofrhe Ch14Definse Counsel. Detu~led DeCnsr Counsel. and Cn,t,un Dcfcnre Cuunsel, 
A ~ r i l  30:2003. section 5 (c). Both at h~:llw.dod.~l/news/~ue2004/~ommi~~i~ns instructions.hhnl. .- ~. - - 
"'MCI No. 7, April 30,2003, ~enfencing, sedion 4(A). '' MCO No. 1, nrpra note 71, section 4(A)(3). 
" Cooper, ~ p p .  No. 00048843199, Eur. Ct. H.K., para. 117 (participation of civilians in key positions on British air force courts- 
martial found to be "one ofthe most significant guarantees of the independence of the court-marfial proceedings"); Inca1 v 
Turkey, App. No. 00022678193, Eur. Ct. H.R. (lune 9, 1998), para. 68 (mdependence and impartiality of Turkish National 
Security Courts were negated by fact that one of three members of thcse cows was a militaryjudge, and such officers are 
"servicemen who still belone to the amv, which in rum takcs its orders from lhe executive." In addition. securitv courts' - . . 
tmpartrality w a  open to doubt bccausc they cmpowned members of one anned force lo sit in judgrrcnt on hctr presumed 
mc-nrcs.). Ocolnn v Turkn. App No 0004622 1/99, eur 0. H.R. (March I2.2003), paras. 111-2 I (even a stnglc rmlttaryl~dge .. . 
on a three.judge tribunal, even for only a portion of the proceedings, tainted its impartiality and independence; among other 
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performance eval~ations,8~ and most have career aspirations within the military.86 While the 

commissions are instructed to act "impartia~l~,"~' and officers' performance as commission 

members is not to be taken into account in their evaluations,8' these formal undertakings cannot 

suffice to assure impartiality in fact or in appearance?9 

These pervasive structural defects are aggravated by the public statements by the 

Commander in Chief, characterizing the prisoners at Guantanamo as "bad men,'g0 and by the 

Secretary of Defense, asserting that "the people in U.S. custody are. . . enemy combatants and 

terrorists who are being detained for acts of war against our country."9' To counter these widely 

publicized statements would require strong structural guarantees of independence and 

impartiality. Yet the commissions are burdened by the opposite: strong structural interferences 

with their independence and impartiality. 

Although the particular composition of a military commission cannot cure these 

structural defects, the composition of the commission appointed for petitioner Hamdan (and 

three other charged detainees) illustrates, based ofi press reports, the impact of these structural 

- - 

factors, doubts were objectively justified by "the exceptional nature ofthc trial itself concerning a high-profile accused who had 
been engaged in a lengthy armed conflict with the Turkish military authorities ...' 7 
" MCI 3 0  6, sccttonj(.i)(8). Commission mcmkrs "conlinuc lo rrpon lo their parent commands'. Id. 3(B)(l0). 
'' hlCO NO I, supn, note 71, section 4(A)(3)requires that cornmission members be mil~uryoff~cers, although the) may include 
retired officers recalled to active dury. 
" MCO No. 1, supm note 71, section 6(B)(2). " MCI No. 6, section 3(B)(10), Apr. IS, 2004, or http:llwww.dod.miVnewslAug2004/commissions~ins~ctions,h~l, 
89 Findlov v. U.K.. Am. No. 000U107/93. Eur. Ct. H.R. Web. 25..1997). oara. 35.75. 80 (Court cxoressed doubts as to whether . .. .. . . .  . 
~mpanial~ty uas ab~ccutely justified even though Brit~sh coun-mania1 membcn w n r  suorn lo act 'withoul panialiry"); lncal. 
App. No 0CQ?26781Y3, Eur. 0. H.R. , paras. 27.67.73 (Coun expressed doubts about lrnpanlaliry even rho~gh Turkish mllltary 
iudees on National SecuriN Courts were canstitutionallv maranteed to be indeoendent and to iudee "accordine to their oersonal , "~~ ~ 

. - . - 
convrctlon, in accordnnce'with !he law): Grtcves v. OK.. App. No. 0CQ57067~00. Eur. Ct. H R (Dec. 16, 200jJ, p x u  '84, 85, 
88.91 (career arpirallonsof Bnt~sh navy court-mania1 members uerc among [he factors objecti~elyjurt~fy~ng doubt, abut [heir .. . . 
indeoendence anh imoartialiallw: althounh Britlsh government argued that naval Judge ~dvocate was "not rewned on as rewards - ~ r~ ~ , . - - - " 
his performance" In courts-rnan~al, thc European Coun o f  Human R~ghts was un~mprcssed); Ocolon v. Thrke). hpp. No 
00026221/99, Eur.Ct. H.R.. paras I 1  1-21 (even a singlc mililary judge on 8 Ih~cc-judge rnbund, even for only a ponlon ofthe 
proceedings, tamed irs impaniality and independence: among other facton, doubts were objectively jusufied by "the cxcept~on~l 
nsrure of the ma1 ~tselfconcerning a h~gh-profile accused u ho hnd been engaged in 3 I n s h y  armed confl~ct with the Turklrh 
m~l~tarv suthorines . .7. Polov Cam~os v Peru. U N  Doc. CCPRC 61IDs57711994. U N H R Comm. (Jan 9. 1998). o m .  8.8 ,. , . . ,. . 
(~eruGan anti-terrorism tribunals violated a "cardinal aspect of a fair trial ... that the tribunal must be, and be seen to be, 
independent and impartial," because they could include "serving members of the armed forces"). 

E.F.. N. Wan. Bush Aids Blair Bv Haltine Trial ofBrirons in Guanlonamo Bov. THe GUARDIAN (London). Julv 19.2003. n. 8. .. , " ~ k a r k s  by ~ ~ ~ r c t a r y  of ~cfcnse ~onald-~umsfeh lo Greater Utarm ~hambir 'of commerce re- Prisoners bang hrld a i  ' 
Guanlanamo Bay. Mtarni. Fla . Feb. 13,2004 (owilable ar www deCcnsclink.aov) (last vlsired June 14. 2004) 
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infirmities?' The presiding oflicer, who came out of retirement to s e w  on the military 

commission, has acknowledged being a close personal friend of the appointing authority.93 He 

was chosen as the one required lawyer on the commission despite the fact that, in retirement, he 

has allowed his law license to lapse.94 Among the remaining four members and one alternate: 

precisely what the Geneva Conventions were and noted in a 
commission questionnaire that he was deeply affected by a visit to 
Ground Zero at the Wodd Trade Center site. 

The Washington Post, Aug. 29,2004, at A12. 

Additionally, the four non-lawyer members are alleged to lack any legal 

expertiseys notwithstanding that they will be called upon to make complicated 

legal determinations, as well as factual ones. If true, this makes it all too likely 

that they will unduly defer to the legal expertise of the presiding officer - that is, 

to the person acknowledged to be a close pemonal friend of the Appointing 

Authority. While it is possible that some or all of these particular commission 

members will be replaced as a result of defense challenges, the structural defects 

Ulat undermine the independence and impartiality of the military commissions 

will remain. 

- 
" Ses. eg  .John Hmdrcn, Detainee Plea& Not Ouilty as He Chollmges Hts Judges, Los ANGELCI TMES. Aug. 26,2004, at 
A14; Scott Higham. Hearings O p n  With Challenge lo Tribmols, 'I& WASHIVGTON P a .  Aug. 29,2004, at AL2; and Puer 
Splcgcl, At Guonlnnamo Boy the hunlersdl in judgment on fheir prey Defence lawyers oreprolesting or rhe recenl coreerr of 
thefiw nm M the t r i b w l  feing al Qnedo .N~PEUS.  F I N ~ A L % E S  (London, Enaand). Aug. 26.2W. at 8. These aniclcs 
refer to chdlenges by counael for detainee David Hicks la well as by cowsel for Mr. Hmdan; the ~ a m c  presiding judge and 
commission members have been appointed as the military commission for balh of these mn, as wcll as for the 0th- rwo 
detainees eunmdy facing rnilitq cammission prwcsdings 
"lohn Hcndren. Daainee Pieoh Nor Guilty as He Challenges His Mges. Los ANGEL= TIMES. Aug. 26. 2004, at A14. 
" Id. 
" Id, 

Review Exhibits 30 to 33 
Review Exhibit 32%-1 (3 motions). Page 26 of 159 Pages 

Nov. 8, 2004 Session 
Page 138 of 306 



For all of these reasons, doubts about the independence and impartiality of 

the military commissions are objectively justified, and the military commissions 

thus fail the international requirements of independence and impartiality. 

B. The Military Commission Pre-Trial and Trial Procedures Fail to Satisfy 
Fundamental Fair Trial Requirements 

International human rights and humanitarian law guarantee a catalogue of fair trial 

safeguards for everyone accused of a crime. These safeguards create minimum requirements for 

pre-trial and trial procedures that must be met in any criminal process. For the reasons that 

follow, the military commission procedures fail to meet these essential standards. 

1. Prolonged Pretrial Detention Without Charge Violates the Rights to Prompt Notice, 
Appearance Before a Judge, Judicial Recourse, Judicial Investigation and Trial, and 
to Limited Pretrial Detention of Prisoners of War. 

Mr. Hamdan was held at Guantanamo for over two years before being charged with a 

crime?6 He was brought to Guantanamo in June 2002," and was not charged until July 13, 

2 0 0 4 , ~ ~  even though he had been determined by the President to be subject to the Presidential 

Military Order providing for military commission trials a full year earlier?9 His first appearance 

before a military commission did not occuruntii August 24, 2 0 0 4 , ' ~ ~  and his actual trial is not set 

" The period of Mr. Hamdan's detention at Guantanamo is in addition to his prior detention by U.S. forces overseas. Mr. 
Hamdan's affidavit states that he was captured by Afghan forces and turned over to United States forces for a bounty the . - 
followtng day, b a  does not glvc dates for those ekmu. See Trmslatcd Afidavlt of Sallm Ahrned S l lm Hamdan. k b  9,2004, 
anachcd as Exh. U to Dcclarat~on ofCharles P Schmia. Ph D., filed Apr. 6,2004, and unsealcd in pcnmcnt part by Order of 
Aug 5,2004 pcrcmaAcr Hamdan AK], at p. 10 of Declarar~on (second pg of Hamdan Am) Accord~ng to the charge 3galnn 
Mr Harridan, hc uas captured in November 2001. US v Hnmdnn, Conspirayy Charge. Jul 14, 2004, ovorlnble or 
hnp:..uww dod mtl/neuuJu12004.d26040714hcc.~dt This wou!d add an addrt~onal SIX months to h ~ s  totdl detcnt~on by the 
united States. '' Hamdan A& supra note 96, at p. 10 of Decl. (second pg. of Hamdan A&). 

Approval of Charge and Referral, signed by John D. Allenburg, Jr., Appointing Authority, July 13. 2004 (avail, at 
(last visited Sept. 28,2004). 

See U.S. Dcpt. of Defense News Release, July 3,2003, Presidenr Delermines Enemy Combolants Subject lo His Miliray 
Order (avail. at hm:ilwww.dod.millrcleased20031nr20030703-0173.hrml) (last visited Scpt. 28,2004), indicating that on July 3, 
2004, six unnamed Guantanamo detainees had been determined by the President ta be eligible for hial by military commission. 
and, U.S. Dept. ofDefensc News Release, Dcc. 18,2003, Defense Counsel Assigned lo Solim Ahmed Horndon (avail, at 
-1218-0792.hrml) (Last visited Sept. 28,2004). indicating that petitioner Hamdan was 
one of thcse six detainees. 

US.  DOD N w s  Rcleane, Aug. 24,2004.F;rsi hfibrov Commrsrron Conventdot Guanranomo Roy, Cubo. (Aug 23,2004). 
aia,loble or hm wwu dcd rn1llrelesrc~2004. nr20040824-1161 nml. 

4 
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to begin until later this year. This prolonged detention without notice of charge, appearance 

before a judge, judicial recourse or trial constitutes a clear violation of international humanitarian 

and human rights law. 

The ICCPR requires promptness at all procedural stages leading to criminal convictions. 

Persons arrested must be informed "promptly" of any charges. Arts. 9.2 and 14.3(a). They must 

be brought "promptly" before a judge or judicial officer. Art. 9.3. Everyone deprived of liberty - 

not only those arrested on criminal charges - is entitled to bring proceedings before a court, so 

that the court may decide "without delay" on the lawfulness of the detention. Art. 9.4. Everyone 

charged with crimes is entitled to trial "within areasonable time," art. 9.3, and "without undue 

delay," art. 14.3(c). 

The Geneva Conventions also require prompt processing. In the case of prisoners of war 

charged with crimes, judicial investigations must be conducted "as rapidly as circumstances 

permit" and the trial "as soon as possible," and confinement of POW's cannot lawfully 

exceed three months.lO' For prisoners who do not qualify as POW's or as protected persons 

under GC IV, the "fundamental guarantees" of Protocol I require that the accused be "informed 

without delay" of the particulars of charges,"' and incorporate the other ICCPR temporal 

guarantees set forth above. 

The HRC interprets these temporal guarantees strictly. It has found violations of ICCPR 

article 9.2 where the accused was not informed of the charges at the time of arrest,"' or when the 

accused was held for ten days before being so informed.'04 Delays in bringing an arrested person 

lo' GC 111, supra note 4, &. 103. Although POW'S may be held in normal POW quarters until the conflict is over, they may be 
held only 3 months in pretrial confinement. 
'" Protocol I, supra note6, an. 75.4(a). 
lo' Drescher Caldas v U ~ g u a y ,  U.N. Doc. CCPR/U19/D143/1979. U.N. H.R. Corn.  (July 21, 1983), para. 14; Bilhorhwiwa v. 
Zaire, U.N. Doc. CCPWCl37/D/241/1987 (Nov. 29,1989), para. 13 @). 
IM Fillaslre and Bizomrn v. Bolivia, U.N. Doc. CCPRIU43iDl33611988, U.N. H.R C o r n .  (Nov. 6, 1991), para 6.4. 
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before a judge or judicial officer "must not exceed a few days;"Io5 delays as short as four or five 

days have been found to violate ICCPR Article 9.3'06 Similarly, the HRC has found violations 

of ICCPR article 9.4 in cases where the accused was prevented for a period of a s  little as one 

week from bringing judicial proceedings to challenge his detenti~n.'~' In addition to the GC ID 

rule (art. 103) that pretrial detention of POW'S not exceed three months, the ICCPR rule for 

other prisoners is that any pretrial detention must be "as short as possible."'08 

The delays in Mr. Hamdan's case, and in the case of Guantanarno detainees generally, 

vastly exceed the delays that have been deemed unacceptable by the HRC. Even taking into 

account the dificulty of prosecuting cases against alleged members of a secretive and 

clandestine international terrorist organization, the delays far exceed the time periods allowed 

under the ICCPR and Geneva Conventions. Nor can the delay be excused on the ground that Mr. 

Hamdan was initially being held for intelligence and security reasons, rather than for criminal 

prosecution. Even were one to accept the premise that the clock does not start to run until it is 

determined that a person is being held for criminal prosecution, the relevant time period in Mr. 

Hamdan's case would begin on July 3,2003, when the President issued his determination that 

Mr. Hamdan was subject to trial by military commi~sion '~~ - a full year before MI. Harndan was 

charged. These delays violate international law. 

2. Coercive Conditions at  Guantanamo Violate the Right Not to Be Compelled to 
Testify Against Oneself or to Confess Guilt. 

'O' General Comment 8, Right to Liberfy and Senmriry of Persons, 30 June 1982, para. 2, [hereinafter Gen. Cmt. 81. 
'" Freemanfle v. Jamaica, U.N. Doc. CCPRC/668/D625SI995, U.N. H.R. Comm. (Apr. 28,2000), paras. 7.4 and 7.5; Teran 
JijIij6n v. Enrodor, U.N. Doc. CCPR/U444//27771988, U.N. H.R. Comm. (Apr. 8, 1992),para. 5.3. 
lo' Torres v, Finland, U.N. Doc. CCPWU38IDR9111988, H.R. Coinm. (Apr. 5, 1990). para. 5.3. 

Gm. Cmt. 8, supra note 105, para. 3. 
'09 See supra note 99. 
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Where prisoners make statements to interrogators under the coercive conditions at 

Guantanamo, three kinds of violations of international humanitarian and human rights law may 

result. 

First is a violation of the U.S. obligation not to admit statements made under torture as 

evidence. Military commissions are not only authorized, but required, to admit statements made 

by prisoners at Guantanamo - even statements that may have been made under torture. The 

applicable Military Commission Order provides that evidence "shall" be admitted if the 

presiding officer or a majority of the commission considers that it "would have probative value 

to a reasonable person.""0 Thus, if a statement made under torture nonetheless is deemed to 

have some "probative value," it "shall" be admitted as evidence. This violates article 15 of the 

Torture Convention, which requires each State Party "to ensure that any statement which is 

established to have been made as a result of torture shall not be invoked as evidence" against the 

victim of t o m e  in any proceeding whatsoever. 

Second, even in the absence of torture, where statements were made in coercive 

conditions such as those reportedly pervasive at Guantanamo, their admission in evidence 

violates the right under international humanitarian and human rights law "[nlot to be compelled 

to testify against [onelself or to confess guilt."11' The HRC advises that where statements result 

from cruel, inhuman or degrading treatment, or where prisoners are not treated humanely and 

with respect for their dignity, "[tlhe law should require that evidence provided by means of such 

"O MCO No. I ,  supra note 71, section 6(D)(I). 

"' ICCPR, mpro note 7, art. 14.3(g). Humanitarian law similarly provides: "No moral or physical coercion may be exerted on a 
prisoner ofwar in order to induce him to admit himself guilty of the act of which he is accused." GC 111, supra note 4, art. 99. 
For all other persons the "fundamental guaranteed' of Protocol I provide, "No one shall be compelled to testify against himself or 
to confess guilt." supra note 6, an. 75.4(9. 
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methods or any other form of compulsion is wholly unacceptable.""* Yet the military 

commission procedures provide that the right of the accused not to testify at trial "shall not 

preclude admission of evidence of prior statements . .. of the ~ccused."'" Thus, prior statements 

made during imprisonment in the coercive conditions at Guantanamo, and before the accused 

had assistance of counsel, "shall" be admitted into evidence, whenever the commission believes 

they have probative value."4 

Third, conditions at Guantanamo may coerce prisoners into plea bargain agreements, by 

which they plead guilty in return for a specified term of imprisonment."s The pressure to enter 

into such agreements is made especially strong by the U.S. claim that even if a prisoner wins his 

case before a military commission, and is found not guilty on all charges, the military can 

continue to imprison him as an "unlawful enemy combatant" until the end of the "war" on 

terr~rism."~ An agreement to plead guilty may thus be the only way a prisoner can be assured of 

release from Guantanamo by a definite date. The acceptance of plea bargains under these 

circumstances would violate international human rights and humanitarian law."' 

'I2 Gen. Cmt. 13, supra note 55, I3  para. 14. 
"'MCO No. I ,  supra note 71, section 5.P. 
' I4 Id. para S.D(L). 
"'Prospective plea bargains at Guantanamo have been repolfed in the press. E.g., I. Mine, Deals Reported Afoorjor Detainees; 
But Lawyers Quation Purls for Clients Withoul Access to Counsel, THE WASHINGTON POST, Dec. 6, 2003, p. A6; M. DUM, 
Hickr considerrpleodingguilry, HUULD SUN (Melbourne, Australia), 27 May 2004. 
'I6 U.S. Dept, of DefenseNews Briefing, Note 116, March. 21, 2W2, Transcript published by M2, Presswire, Mar. 22, 2002 
(accessible at www.lexis.com, news library). 
'I7 See supra note 1 1  1. 
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3. Restrictions on Legal Assistance Violate the Right to Counsel. 

U.S. military commission procedures authorize assignment of military defense counsel to 

the accused only "suficiently in advance of trial to prepare a defense.""' As a result, the 

accused may be - and they in fact have been -- imprisoned at length with no legal assistance. 

Petitioner Hamden was in U.S. custody for approximately twenty five months, and was detained 

at Guantanamo for nineteen months, before he was first allowed to meet with his military 

defense coun~el."~ The vast majority of Guantanamo detainees have still not been allowed 

access to counsel. Meanwhile, throughout this entire period of extended detention, the 

government interrogates the prisoners. Military commissions are then authorized to admit into 

evidence the statements taken from prisoners, without advice of counsel, during these 

interrogations.lzO This prolonged denial of access to counsel, while taking statements that may 

be used in evidence, violates the right to coun~el. '~' 

Even after counsel was assigned to petitioner Hamdan, his right to counsel was again 

denied in connection with the Combatant Status Renew Tribunals, which purport to determine 

whether detainees are properly categorized as "enemy  combatant^."'^^ According to press 

reports, detainees -- including those like Mr. Harndan who face trials by military commission -- 

are not allowed to be represented by counsel at or in connection with these tribunal hearings.12' 

' I8 MCO No. 1. morn note 71. section 5(D). ~ - -  ~.~ . . . 
' I 3  Hamdan AN. supm note 96, at pp I0 and I I of Sciimltz Decl. (sccond and th~rd page of Hsmdan AN.) (Hatrdan was 
ca~tured m November 2001, flown to G~anmnamo in Junc 2002. and Brst mct htr rml!lary defense counscl on J a n r a  30,2W4). 
' 2 0 ' ~ ~ ~  No. I, mpupm note 71, sections S(F) and 6(D)(I). 
"' The LIN Human Rights Committee has found violations of the right to counsel whcre access was denied for as few as five 
davs after a oenon was taken into custodv. KeNv v. Jornnica. Comm. No. 53711993. Views of 29 Julv 1996. oaua 9.2. See also. . . 
1n;brioscro J Aurtno. App. No. 000139f2'88. ~idgment of24 No< 1993. EurCt.H.Rm . para. 33-34;36. 
'" Secrouy of thc N l v )  Gordon Englund, Spec,al Depamnent of Defense BrteBng wth Navy Seerctaty Gordon tnglmd (Sept. 
8, ?OW), a~o,loble or h l r n : ~ w u u d c R n r e l ~ r m l 2 1 , 0 4  uo'00409U8-1284 html. 
"' Arsoc13led Press, Bin Loden - LinkdSuspecr Boycotrr ileorrng (Sept. 24,2004). owi l~b l r  or 
hrto abcner*s.qo : o n 0 6 2  h d .  SEP also T ~ o  Uelninres Hroughl tleforr ilibrury Pane! Seanle - - 
Times, Sept. 16, 2064, aiA12. 
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This violation is exacerbated by the government's pronouncements that statements made by a 

detainee at such hearings can later be used as evidence against the detainee.t24 

In addition, the exclusion of civilian defense counsel from secret hearings (part 5 below) 

and denial of access of civilian (and in some cases military) defense counsel to secret documents 

@art 6 below) further violate the right to effective assistance of counsel. 

4. Monitoring Attorney-Client Communications Violates the Right to Communicate 
With Counsel in Private. 

U.S. military commission procedures expressly authorize the military to engage in 

"monitoring of comm~nications"'~~ between the accused and defense counsel (both military and 

civilian) "for security or intelligence purposes."'26 Monitoring may be conducted whenever a 

designated military officer determines, for example, that it is "likely to produce information for 

security or intelligence purposes."'27 This violates the right of an accused to communicate with 

defense counsel in confidence, which is intrinsic to the ICCPR rights to "communicate with 

counsel"t28 and to "legal assistance."t29 Prisoners of war are also expressly entitled to be 

interviewed by their defense counsel or advocate "in private."'3o 

12' Secretary of the Navy Gordon England, SecNav Briefs on Review Tribunals (July 16, 2004), availoblent 
~ : ~ ~ u u u . d c f c n r c l t n k  m~llmnscr~otsZ00.I.n?00.I0716-1~106 hml 
~"'~~ommun~cations" a broadly consrmod to ~nclude commJnlcatlons by 'oral, electronic, wnccn, or any other means." U.S 
Deot. of Dcicnse M~lltarv Comm~ss~on O~der No. 3. para 3. Fcb 5.2004. or hmllwww dod.m~l,ncwscomm~ss~ons.hml. 
'26;d para 3 ~ l t h o u g h b m  4(F) pro\ldrs that ~niormatlon obralned horn mon'~tor!n~ wll not be used y ~ n s ~  the accused or 
rhuJ u ~ t h  pcrsosr vcspour~blr fur the prosecunon, these i~mltatlons do not remedy the breach ufconfidcnllallry Ve~thcr thc 
accused nor his counsel are likely to s ~ e a k  with the candor essential to an effective defense if they know their communications 
are being monitored by the mili&ty, fir  whatever purpose. 

" ' Id .  para. 4 (A). 

"'Article 14.3 @) ofthe ICCPR, supranote 7, guarantees the right of the accused to "communicate with counsel." 7he HRC 
comments that this "requires counsel to communicate with the accused in conditions giving full respect for the confidentiality of 
their communications." Gen. Cmt. 13, para. 9, supra note 55 ,  Even in States which, unlike the U.S., arc not Parties to the ICCPR, 
widely-endorsed UN guidelines have repeatedly required confidentiality of attorney-client communications. Srondard Minimum 
Ruler fir rhr Treolmenl ofPr;sonerr. adooted bv the First UN Cone. on the P~cvcntion of Crime and the Treatment of Offenders. 
G&~<L 1955, and appro& b) ~conomi; and Social Council r-soiutions 663 C (XXI\') of 3 I July 1957 and 2076 (LXII) of 13 
Mar 1977. para. 93. i"lntcrvicws berween the prisoner and his lcaal adv~scr may be w~lh~n  s ~ r h ~  b a  not w.th~n the hcanna of a 
aolice or inbtitution official."): Bodv o f ~ r l n c i ~ l e s  lor the Prorecr~on o f ~ t l  persons bhder A"; Fonn ofDelenrion or 

- 
,~~~~~ ~ .. , , . , ~ ~ ~, 
Impns~~nmenr. U N .  G.A. Res. L3,173 01'9 Ucc. 19Yb. Pr~nclple 18.4 ("lntrrvicws beruca a detalnrd or ~mpnsoned person and 
h ~ s  leaal counsel mas bc w~thin slght, but not w~thin h e  heann?, ufa  13w enforcemert ofic1al.'7; llosrc hincddes on h e  Role of 
~ a G r s ,  adopted by the Eighth U.N. Congress on the prevention of Crime and the Treatment i f  offenders, ~ a v a n a ,  Cuba, 27 
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The right of confidential attorney-client communications in criminal cases, widely 

recognized by international law,131 must be respected even in cases of accused who are 

"extraordinarily dangerous" and whose "methods had features in common with terrorists.""' As 

the European Court has explained, "If a lawyer were unable to confer with his client and receive 

confidential instmctions from him without such surveillance, his assistance would lose much of 

its usefulness, whereas the [European] Convention is intended to guarantee rights that are 

practical and effective.""' This rationale applies.equally to the ICCPR, which requires States 

Parties to ensure "effective protection of [ICCPR]  right^,""^ and to GC III, under which privacy 

of communications between an accused prisoner of war and his defense counsel or advocate is an 

"essential prerogative."135 The rules governing the military commission procedures expressly 

authorize the violation of this right. 

August to 7 Sept. 1990, Principle 22 ("Governments shall recognize and respect that all communications and consultations 
between lawyers and their clients within their professional nlationship are confidential.") 

14.3 (d) marantees the rieht to "leeal assistance." Intemretinn the identical rieht in the Eurooean Convention. the 
European ~ d u i o f  ~ u m a n  Righ~conclud;d *hat an accuscd's'nght;o comrmnicate>th his advoc'ate out of hearing of a third 
wrson is Dart ofthe basic requirements o f a  fair trial in a democratic society and follows from Article 6 para. 3 icl . .. of the 
jeurcp&] Canvvntion'. S ; Switierlnnd, App. Nos. 0012629187 and 00i)13965/88, Judgment of 28 NOV. 1991, para. 48, 

"O Counsel for a POW may "freely visit the accused and interviewhim in private!' GC 111, supra note 4, Art. 105. 
"' E P.. American Convention on Hwnan Riehts. O.A.S. Treatv Series No. 36. entered into force. Julv 18. 1978. art. 8.2 id) irieht - .  - .  . , . . . .  - 
oflrcused f OCOmWIUnCdtC freely and pnvarcly \nth his cuunrel . . "); C O U ~ C I I  of Europe Stardard ~tn.mumk.les  for the 
Trearmcnl of Pr~soners, an 93 ("lntcrv~cus b c ~ c e n  the prlsoncr and his legal odvisar may bc u~thln sight but not ullhln 
heanng, elthcrdlrect or indirect, of a poltee or insnlvrion ofickal "): and Europwn Agreemen1 Relnnng lo Pcrrultr Prnltc~pdllng 
in Proceedtngs ofthr European Coun ofHuman R~dhIs, ET5 No 161. enlcrcd Inlo forcc, Jan I 1999, m 3(2) (cr (Dvlalnces 
"shall have the right to correspond, and consult out of hearing of other persons, with a lawyer. . .." ) 

"' S v. Swtrrerlond, supra note 129, paras. 9 and 47. 
Id. para. 48. 

"' Gen. Cnu. 31, supra note 36, para. 6. 
13' JEAN DE P m ,  C O M M ~ A R Y  TO GENEVA CONVENTION 111 OF AUGUST 1949 RELATIVE TO THE ~ A T M E N T  OF PRISONERS OF 

WAR. An. 105. para 3@). 
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5. Exclusion from Secret Hearings Violates the Rights of the Accused to beTried in 
His Presence and to Assistance of Counsel. 

Prisoners tried by military commission may be excluded fiomportions of their own trials. 

While generally the accused may be present at every stage of the trial, his presence must be 

"consistent with Section 6(~)(3)." '~~ That section authorizes the commission's presiding officer 

-- or the Appointing Authority -- to close proceedings. Closure may be for such purposes as 

protecting classified information or intelligence sources, methods or activities, or "other national 

security interests." And it "may include a decision to exclude the Accused, [and] Civilian 

Defense Counsel.. ." 
This violates the right of an accused under international humanitarian and human rights 

law "[tlo be tried in his presence, . . The ICRC Commentary explains that "the important 

thing is that the defendant is present at the sessions where the prosecution puts its case, when 

oral arguments are heard, etc. In addition, the defendant must be able to hear the witnesses and 

experts, to ask questions himself and to make his objections or propose  correction^."'^^ 

By allowing prosecutors to present and argue secret evidence in the absence of the 

accused and civilian defense counsel, the military commission procedures breach not only this 

"important" element of the right to be tried in one's presence, but also the right to assistance of 

counsel. Even though military defense counsel may be present at all sessions of the trial, this 

fails to cure the violation, because military defense counsel "may not disclose any information 

presented during a closed session to individuals [such as the accused and civilian defense 

counsel] excluded &om such proceeding."'3g 

'I6 MCO No. I ,  rvpro "ole 71, section 5.K. 
"' ICCPR, supra notc 7, art. 14.3 (d). Acwrd, Protocol I, supra note 6, art. 75.4 (c): "Anyone charged with on offense shall have 
the right to be t i sdin  his presence." This includes, at minimum all hearings in which the prosecutor participates. Eg., 
Eur.Ct.H.Rts., Belziuk v. Poland, App. No. 00023103193, Judgment of 25 March 1998, para. 39. 
"' ICRC Commentary to Protocol I, supra note 23, art 75, para 3 1 10. 
"' MCO No. I, supra notc 71, amion 6(B)(3). 
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6. Denials of Secret Documents Violate the Rights to Adequate Facilities for the 
Defense and to Equality of Arms. 

The presiding officer may also deny documents or portions thereof to the defense if they 

contain broadly defined "protected info~mation.'''~~ The oficer may substitute instead a portion 

or a summary, or a statement of the relevant facts the withheld documents would prove.14' But 

this does not cure the problem, for three reasons. 

First, there is no requirement to make any substitution; even though protected 

information is admitted into evidence, it may simply be withheld from the accused and defense 

counsel.'42 Second, neither the accused nor his counsel has any way to know whether the 

substitute, if any, fairly and adequately compensates for their denial of access to the original. 

Since that original is known to the prosecution, the result is a denial of "equality of arms"143 - 

i.e., it puts the defense at an unfair disadvantage vis a vis the prosecution. 

And third, if the prosecution chooses not to offer protected information into evidence, it 

may be withheld from the accused and defense counsel, both civilian and mi1it~try.I~~ This is 

especially troubling in regard to information that may tend to exculpate the accused. Generally 

the prosecution must turn over such exculpatory information to the defense.145 However, if the 

exculpatory infomation is "protected," the prosecution is not required and, indeed, not permitted 

to disclose it. The defense thus may never learn of the existence of critical exculpatory 

information. 

'"This includes information which is "classified or classifiable": or which is protected from disclosure by "law or rule"; or 
whose disclosure "may" endanger witnesses or participants in commission trials, or which concerns "intelllgence and law 
enforcement sources, methods, or activities"; or which concerns "other national security interests. Id. section 6(D)(S)(a). See 
also id. rection 9 (no unauthorized disclosure of "stalc secrets"). "' Id, section L(D)(S)(b). 
"'The presiding ofiicer is authorized tadirect the deletion of protected informafiorl "or" a substirution. Id. 
'" E.g, Human Rights Comminec views in Rarela ond Nablajapi  v .  Finland, Comm. No. 77911 997, Views of 7 Nov. 2001, 
para. 7 .4  Jamen-Gielen v. Netherlands, Corn.  No. 84611999, Views of 14 May 2001, para. 8.2; Robinson v. Jrrmaico, 
Comm.No. 22311987, Views of4April 1989, para. 10.4; Feiv. Colombia,Corn. No. 51411992, Vicwsof26 April 1995, para 
8.4. 

MCO No. 1, supra notc 71, scclion 6(D)(5)(b). 
"' Id. section S.E. 
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For all three reasons, permitting the denial of "protected" information to the defense 

violates the right of the accused under both international human rights and humanitarian law to 

"adequate . . . facilities for the preparation of his defense"146 and to equality of arms. 

7. Denial of Judicial Appeal Violates the Right to Review By a Higher Tribunal. 

No judicial appeal is permitted from the decisions of military c~mrnissions.'~~ Instead, 

commission decisions are subject to review only by a "review whose members are 

appointed by the Secretary of Defense and must be either military officers or civilians 

temporarily commissioned as military officers.'49 Both their manner of designation and their 

military identity thus contrast unfavorably with those of the judges of the Court of Appeals for 

the Armed Forces, who review judgments of courts-martial; those judges must be nominated by 

the President and confirmed by the Senate, and are civilians.'50 In addition, judges of the Court 

of Appeals for the Armed Forces may be removed only by the President, upon notice and 

hearing, and only for neglect of duty, misconduct or disability.15' In contrast, review panel 

members may be removed by the Secretary of Defense, without notice or hearing, for "military 

exigency."'52 The review panel thus lacks the structural independence essential to judicial 

review. 15' 

This lack ofjudicial appeal violates the ICCPR right of "everyone" convicted of a crime 

to have his conviction and sentence "reviewed by a higher hibunal according to law."154 In the 

'" ICCPR, supra note 7, art. 14.3@). The Human Rights Committee explains that the "facilities must include access to 
documents and other evidence which the accused requires to prepare his case, .. ." Gen. Cmt. 13, para. 9. See also GC Ill art. 105 
(right to "necessary facilities to prepare the defence"); GC N an. 72 (right to "the necessary facilities for preparing the 
defence"); and Protowl I art. 75.4(a) (right to "all necessary rights and means of defence"). 
14' President's Military Order, section 7@)(2). 
l a  MCO No. 1, supra note 71, section 6(H)(4). 

Id section 6(HX4). 
'"See note 160. 
'I' I0 U.S.C. 942 (c) (2004). 
'I' MC19, section 4(B)(2), Dec. 26,2003, at htrp:llwww.dod.miVnewslAug2004/commissions1nstions.h (Secretary may 
rcmove a panel member for "good cause," which includes 'mjlitary exigency"). 
Is' See supra part II.A.2. 
'" ICCPR, supra note 7, Art. 14.5. 
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case ofpersons entitled to treatment as prisoners of war, it also violates their right to appeal "in 

the same manner as members of the armed forces of the Detaining ~ o w e r . " ' ~ ~  

8. The Military Commission Procedures as a Whole Deprive Petitioner Hamdan of His 
Right to a Fair and Regular Trial and Fail to Respect Generally Recognized 
Principles of Regular Judicial Procedure. 

The cumulative impact of the multiple violations of international fair trial norms set forth 

above is a denial of petitioner Hamdan's right to a "fair" hearing,Is6 to "judgment pronounced by 

a regularly constituted court, affording all the judicial guarantees which are recognized as 

indispensable by civilized peoples,"'s7 and to a trial meeting "generally recognized principles of 

regular judicial procedure."'58 

C. U.S. Military Commissions Impermissibly Discriminate Against Non-U.S. Nationals. 

Petitioner Hamdan is a citizen of Yemen. The President's Military Order authorizes trial 

by military commission of members of a1 Qaeda and other alleged international terrorists only if 

they are non-citizens of the U.S.'~' Thus, if a foreign national and an American both join a1 

Qaeda, and both commit the same terrorist bombing, the foreign national can be tried by military 

commission, but the American cannot. The American would be entitled to trial either by a civil 

court with full judicial guarantees, or by court-martial presided over by a certified military judge 

and subject to judicial review by independent civil courts of appeal, including the U.S. Supreme 

"' GC 111, supra note 4, Art. 106. U.S. military personnel convicted in courts-martial have the right to appeal to courts. See 
inrranote 162. 
I" ICCPRrupro note 7, arl. 14.1. 
I n  Common Article 3(1Xd). The "fundamental guarantees" of Protocol 1, supra note 6, An. 75 give "valuable indications to help 
explain the terms of [Common] Article 3 on guarantees." lCRC Commentary to Protocol I, supra note 23, arf. 75.4, para. 3084. 
" Protocol I, supm note 6, Art. 75.4. 
IJ9 President's Militiuy Order, supro note 58, section 2(a). The title of the Order is"Detention, Trcamxnt and Trial of Certain 
Non-Citizens in the War Against Terrorism." 

The U.S. Congress has established a Court of Appeals for the Armed Forces, consisting of five judges "appointed from 
civilian life" by the President, subject to advice and consent of the Senate, for IS year terms, who can be removed only for 
neglect of duty, misconduct or mental or physical disability. 10 U.S.C. 941, 942 (a), (b) and (c) (2004). All courts-martial death 
sentences are subjecL to mandatory review by that Coun, and all persons whose cow-martial convictions have been upheld by a 
military appeals court are entitled to petition for review by that Court. LO U.S.C. 867 (a)(l) and (3) (2004). Discretionary review 
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This discrimination contravenes both international human rights and humanitarian law. 

ICCPR Art. 2.1 requires States Parties to recognize ICCPR rights "without distinction of any 

kind." Article 26 adds, "All person are equal before the law and are entitled without any 

discrimination to the equal protection of the law." Although a few ICCPR rights may be denied 

to non-citizens,I6' "[tlhe general rule is that each one of the rights of the [ICCPR] must be 

guaranteed without discrimination between citizens and aliens."'62 GC I11 as well as Protocol I 

are in ac~ord. '~'  

Not all differences in treatment are discriminatory. Distinctions may be upheld "if the 

criteria for such differentiation are reasonable and objective and if the aim is to achieve a 

purpose which is legitimate under the  ovena ant."'^^ The President's Military Order, however, 

articulates no justification, let alone a "reasonable and objective" basis, to discriminate against 

foreign nationals. It justifies trial by military commission in order to 'protect the United States 

and its citizens, and for the effective conduct of military operations and prevention of terrorist 

attacks," and because of the "danger to the safety of the United States and the nature of 

intemational terrori~m."'~~ But it makes no effort to explain why these rationales apply to 

foreign but not to American international terrorists, and none is apparent. On the contrary, where 

the subject matter jurisdiction of special courts for alleged terrorists "is not based on objective 

of its decisions is available from the U.S. Supreme Court. 10 U.S.C. 867a (a). In addition, court-martial convictions may be 
reviewed by habeas corpus. E g ,  P a r k  v. L e v ,  417 U.S. 733 (1974). 
16'  Non-citizens mav be denied the riehts to freedom of movement and residence within a countrv. M .  12. I: the riehts to enter * .  
and not to be expelfed from a country: Ms. 12.4 and 13: and the rights to vote and take part in public affairs and public service, 
art. 25. 

General Comment No. 15, The position ofnliens under the Cownont, 11 April 1986, para. 2 [hereinatter Gen. Cmt. 151. 
16' "[A]II prisoners ofwar shall be heated alike ..., without any adverse distinction based on ... nationality ..." GC 111, s u p  
note 4, art. 16. Protocol I, supra note 6, "fundamental guarantees" must be provided "'without any adverse distinction based upon 
.. . national . . . origin .. ." Art. 75.1. 
I M  General Comment No. 18, Non-dircriminalion, 10Nov. 1989, para. 13 [hereinafter Gen. Cmt. 181. The United Stares 
intemrers articles 2.1 and 26 to ~e rmi t  distinctions "when such diiinctions are. at minimum rationallvrelated to a lecritimate 

objccttvc" 138 CONOREC. SJ781-01 (daily cd . Aprll 2. 1992);~ndcrstand~"~ II(I). I; 1s not clear thai thbr test 
d~lTers from the 'tcasonablc and ob~cctivc" language uscd by rhe Comrn~nee In any event nclthcr lhe President's M ~ l ~ t q  Grdcr 
nor loeic exolains whv mine  fore& but not Aherican members of al Oaeda bv miiitarv commission is "rationallv relate&' to - .  
thc lcg~ttmatc objcct~be of counlcnng ~ntemationnl rerronm. 
"'Prcs~dvnt's rml!tar) order, mpro note 58, Sections I (e) and (0 
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criteria but on the nationality of the suspected terrorists," the result is "discrimination based on 

nationality."'66 

Trials before civil courts with i l l  judicial safeguards are not among those few ICCPR 

rights afforded only to citizens. Under article 14.1, "All persons shall be equal before the courts 

and tribunals." The minimum guarantees of article 14.3 must be provided "in full equality." The 

HRC elaborates: "Aliens shall be equal before the courts and tribunals, . . .. Aliens are entitled 

to equal protection by the law. There shall be no aiscrimination between aliens and citizens in 

the application of these rights."16' 

Far from justifying discrimination in trials of non-citizens, international humanitarian law 

guarantees equal or better treatment of foreign citizens. GC Dl grants foreign prisoners of war 

the right to trial before the "same courts" using the "same procedures" as apply to soldiers of the 

Detaining power,I6* and Protocol I provides "fundamental guarantees" for persons not already 

protected by GC 111 or PI, "without any adverse distinction" based upon, among other grounds, 

"other status, or on any other similar criteria."169 The prohibition of discrimination based on 

"other status" includes discrimination based on nati~nality."~ 

The U.S. military commissions, then, discriminate against foreign nationals such as 

petitioner Harndan in violation of international humanitarian and human rights law. 

'" Report of the Working Group on Arbitrary Detention, WCN.41200413, IS Dec. 2003, para 67. 
'" Gen. Cmt. 15. supra note 162, para. 7. 
16' Supra Note 4, Art. 102. 
I r n  Id. An. 75.1. 
'" Scc Vicws of thc H u m  Rights Comminee in Gueye v. France, Communication no. 19611985, Dec~sion ofthc Human Rights 
Comminec, 6 April 1989, CCPWC135D119611985, para. 9.4 (nationality discrimination constitutes discrimination based on 
"other status'' under art. 26 ofthe ICCPR). See also 1nt.-Am.Ct.H.Rts, A d v . 0 ~ .  OC-18, LrgalSfarus ondRighrs of 
Undocumented Migrnnls (2W3), paras. I I0 (principle of non-discrimination is jus cogens) and 121 (due process must be 
guaranteed to all without discrimination based on migratory status). 
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CONCLUSION 

For all the foregoing reasons, going forward with the military commission proceedings 

against petitioner Hamdan would violate fundamental norms of international humanitarian and 

human rights law. Thus, under the Charming ~eth canon, a trial utilizing this commission and 

these procedures is not within the President's statutory authority under 10 USC 836, and would 

be unlawful. The military commission is not established by law nor is it independent and 

impartial. As structured, the commission proceedings violate fundamental fair trial norms in 

numerous critical respects. Further, the use of military commissions only for non-U.S. citizens 

impermissibly discriminates against petitioner. For all of these reasons, amici urge this Court to 

grant to petitioner Hamdan relief from trial by military commission. 

w 
Douglass Cassel 
Bridget Arirnond 
CENTER FOR INTERNATIONAL HUMAN RIGHTS 
NORTHWESTERN UNIVERSITY SCHOOL OF LAW 
357 E. Chicago Avenue 
Chicago, IL 606 1 1 
Phone: (312) 503-8579 

David R. Berz @.C. Bar No. 182105) 
Lisa R. Fine @.C. Bar No. 466843) 
WEIL, GOTSHAL & MANGES LLP 
1501 K Street, NW, Suite 100 
Washington, D.C. 20005 
Phone: (202) 682-7000 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

SALIM AHMED HAMDAN, Military Commission 
Detainee, Camp Echo, Guantanamo Bay Naval Base, 
Guantanamo Bay, Cuba, 

Petitioner, 

DONfiD H. RUMSFELD, United States Secretary 
of Defense; JOHN D. ALTENBURG, JR., 
Appointing Authority for Military Commissions, 
Department of Defense; Brigadier General THOMAS 
L. HEMMINGWAY, Legal Advisor to the 
Appointing Authority for Military Commissions; 
Brigadier General JAY HOOD, Commander Joint 
Task Force, Camp Echo, Guantanamo Bay Naval 
Base, Guantanamo Bay, Cuba; GEORGE W. BUSH, 
President of the United States, 

Respondents. 

RECEIPT COPY 
Civil Action No. 1 :04-cv-1519-JR 

Judge James Robertson 

UNOPPOSED MOTION OF 271 UNITED KINGDOM AND EUROPEAN 
PARLIMENTARIANS FOR LEAVE TO FLLE AS AMZCZ C U .  IN SUPPORT 

OF PETITIONER 

Two-hundred seventy-one (271) Members of the Houses of Parliament of the 

United Kingdom of Great Britain and Northern Ireland, Members of the European 

Parliament, and a Vice President of the European Commission (hereafter the "Amici") 

hereby move for leave to participate in this matter as amici curiae and to file the attached 

Memorandum of Law in support of Petitioner. 

Interests of Proposed Amici Group Members 

1. Amici include no fewer than 186 Members of the Parliament of United 

Kingdom and Northern Ireland, 85 current or former Members of the European 
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Parliament, and a Vice President of the European Commission. Amici are drawn kom all 

across the Continent, both geographically and politically, and are identified individually 

in the Appendix to the attached Memorandum of Law. They include five former judges 

of the highest court in the United Kingdom, and eleven Bishops of the Church of 

England. 

2. "The decision whether to allow a non-party to participate as an amicus 

curiae is solely within the broad discretion of the Court." ElIsworth Associates. Inc. v. 

United States of America, 917 F.Supp. 841, 846 (D.D.C. 1996). The Court should grant 

leave to file as an amici if the information provided is ''timely and useful". Id. (citations 

omitted). In particular, where the "non-patty movants have a special interest" in the 

litigation and a "familiarity and knowledge of the issues raised therein that could aid in 

the resolution" of the matter at bar, leave to participate as amici curiae should be granted. 

Id.; accord, Cobell v. Norton. 246 F.Supp.2d 59, 62 (D.D.C. 2003) (an "amicus brief 

should normally be allowed . . . when the amicus has unique information or perspective 

that can help the court beyond the help that the lawyers for the parties are able to 

provide", quoting, Ryan v. Commodity Futures Trading Comm 'n, 125 F.3d 1062, 1063 

(7" Cir. 1997)). 

3. Participation by these Amici is particularly appropriate here. Amici are 

leading parliamentarians in states with close legal, historical and political ties to the 

United States, and with which the United States has frequently cooperated in developing 

international treaties, principles and institutions that create the h e w o r k  of international 

law these nations share and which Amici believe should be upheld in times of conflict as 

in times of peace. This matter raises issues of international law and the views of the 

Amici, who are drawn from the legal systems of many varied European countries and 

their respective democratic institutions, will be of assistance to the Court. 

4. This Motion is unopposed. Counsel for Amici has contacted counsel for 

Petitioner and Respondents and all have consented to the Amici appearing and filing their 

Memorandum of law. 
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Conclusion 

For the foregoing reasons, the United Kingdom and European Parlimentarians 

respectfully request that the Court grant them leave to participate in this matter as amici 

curiae and to file the attached Memorandum as such. 

Dated: September 29, 2004 

Respectfully submitted, 

Of Counsel: 

Ralph Wilde 
Law Department, University College 
University of London 
Endsleigh Gardens 
London WClH OEG 

701 Pennsylvania Avenue, N.W., Suite 600 
Washington, DC 20004-2692 
(202) 777-4500 

Attorneys for Amici Curiae 
Paul Lomas 
Elizabeth Snodgrass 
Briana Young 
Noah Rubins 
FRESHFIELDS BRUCKHAUS 
DERINGER 
65 Fleet Street 
London EC4Y IHS 
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MEMORANDUM OF LAW ON B E W  OF 271 
UNITED KINGDOM AND EUROPEAN 

PARLIAMENTARIANS AS AMICI CURUE IN SUPPORT OF PETlTIONER 

IDENTITY AND INTEREST OF THE AMICI CURIAE 

The identity of the amici 

The amicus group1 numbers 271, comprising 186 Members of the Houses of 

Parliament of the United Kingdom of Great Britain and Northern Ireland (the "UK 

Parliament") and 85 current or former Members of the European Parliament and a 

Vice President of the European Commission. The amicus gmup spans the political 

spectrum. It includes senior figures from all the major political parties in the United 

Kingdom, 5 retired Law Lords (judges in the highest court in the UK), including a 

former Lord Chancellor, other senior lawyers, some of whom have held high judicial 

office, 11 Bishops of the Church of England and former Cabinet ministers. 

Some members of the amicus group from the UK Parliament also filed 

submissions before the Supreme Court of the United States in Rasul v. Bush, - U.S. 

124 S. Ct. 2686 (2004). Amici reiterate and adopt in this Memorandum some of 

those submissions where they deal with similar issues.' 

' The members are identified individually in an Appendix to this Memorandum. The amici file this 
brief with the consent of Petitioner and Respondents. 

In particular, in that brief it was noted that: 

"Members of Parliament have repeatedly arliculated these sentiments to Her 
Majesty's Government, which has committed diplomatic cffMi and resources to 
protect the due process rights of the detainees. Prime Minister Tony Blair assured 
the House of Commons that '[wle will make active representations to the United 
States ... to mnke absolutely sure that any such trial will take place in accordance 
with proper international law.' 408 Parl. Deb., H.C. (6th ser.) (2003) 1151-52 .... 
Members of Parliament have employed every potential avenue to voice c o n m  for 
the British detainees and nun now to this Court as an alternative, independent route 
to ensure that due process is provided." 

Brief of 175 Members of Both Houses of Parliament of the United Kingdom of Great Britain and 
Norihern Ireland as Amin' Curiae in Support of Petitioner, at 2 n.5, Rmul v. Burh, - U.S. , 124 
S. Ct. 2686 (2004) (Nos. 03-343 and 03-334). 
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The interest of the amki 

Amici consider that aspects of the military commission system put the United 

States in breach of its international law obligations, a situation they consider to be 

deeply regrettable. 

Now, more than ever, the international legal order needs to be strengthened by 

the world's most powerful nations transparently and effectively demonstrating their 

adherence to the rule of law and to the legally mandated protection of the due process 

rights of individuals, including those affected by the war on terror. These principles 

are fundamental and they can yield to no person and to no circumstances: "there are 

certain principles on which there can be no compromise. Fair trial is one of th~se."~ 

Adherence to these principles inhibits neither the protection of U.S. citizens 

nor the effective defence of the United States. Rather, ensuring that those accused of 

terrorist acts receive a transparently fair trial that meets international minimum 

standards enhances the political capital of the United States: abmgation of those 

principles imperils its moral authority. Moreover, it risks a tragic descent from the 

high standards of behaviour to which civilised nations have committed themselves 

and undermines the hard won progress since World War I1 devastated the lives of so 

many citizens of both the United States and the nations of Europe. 

Amici express no view on the guilt of any individual detainee generally and 

none on the position of Salim Ahmed Hamdan specifically. Equally, they do not 

express any view on the legitimacy of the military achon in Afghanistan or Iraq, the 

politics or tactics of the "war on terror" in general, or against al Qaeda in particular, or 

on the decisions of any individual member of the U.S. administration. Amici hold 

3 Attorney General for England and Wales Lord Goldsmith, speech to the French Cour de 
CrrrsaNon, 7.5 June 2004, available at p. 
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different individual views on these issues. But amici share the view that, however 

horrific and barbaric the attacks on the United States on 11 September 2001,~ and 

whatever the continuing threat to world security posed by terrorism, these threats can 

and should be met without breach of'the United States' international legal 

obligations? The United States must ensure fair processes for the prosecution of 

those accused of terrorism-related crimes with the safeguard of independent judicial 

review. Amici therefore urge this Court to allow the innocence or guilt of the accused 

to be determined "after a hearing as dispassionate as the times and horrors we deal 

with will permit, and upon a record that will leave our reasons and motives clear".6 

The relevance of the amici's views 

Amici respect the independence of the judiciary in a friendly foreign state. 

Nevertheless, they hope that the views of leading parliamentarians in states with close 

legal, historical and political ties to the united States may be of assistance to the 

Court when it is weighing the arguments. They base that hope on the long tradition of 

shared policies, joint legal progress and mutual learning that have characterised the 

development of relevant domestic and international law in the United States of 

America and in other democracies governed by the rule of law. The United States has 

long been known as a nation "unwilling to witness or permit the slow undoing of 

those human rights to which this nation has always been committed."' It is right that 

' Thc nations of Europe joined the widespread condemnation of those slacks and support for the 
United Slates that followed, most famously, perbaps, in the headline of Le Monde, Scptmber 13, 
2001: Wous sommes tous americains" (We are all Americans). 

J As was famously stated in a lading UK case, Liversage v. Andersen 1942 AC 206, "amid the 
clash of arms, the laws are not silent. They may be changed but they speak the same languagc in 
war as in peace". 

ReporI on the forthcoming Nwemburg Trials by Roben H. Jackson to President Harry S. Truman, 
June 7, 1945, Dep't S t  Bull., June 10, 1945, at 1071,1073. 

' President Kennedy, Inaugural Address, 20 January 1961, available at 
h m : l / w w w . b a n l e b v . c o m / I 2 ~ .  
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the United States should strive to set the highest standards in this respect: the 

international legal principles upon which amici rely find eloquent expression in the 

Declaration of Independence and the Constitution of the United States, which 

themselves reflect principles in the Magna Carta and the English Bill of Rights and 

have in tum influenced the development of constitutional democracies the world over. 

Moreover, in the modem era, the United States and the nations of Europe, including 

the United Kingdom, have frequently cooperated in developing the international 

treaties, principles and institutions that create the public international law 'mework 

that nations share today.8 Arnici, concerned that the United States should be seen 

clearly to respect its international legal obligations, submit their arguments in the light 

of the shared domestic and international legal experiences and commitments of both 

the United States and the jurisdictions of Europe, in particular the United Kingdom, 

which are relevant to those arguments. 

SUMMARY OF ARGUMENT 

This Court can, and should, have regard to the United States' international 

legal obligations. Those obligations, which speak directly to the situation of 

individuals detained at Guantanamo Bay, are embodied in a number of treaties to 

which the United States is a party, including the 1949 Geneva Convention Relative to 

the Treatment of Prisoners of War and the 1966 International Covenant on Civil and 

Political Rights, and are also embodied in customary international law. International 

8 The Stahnc ofthe International Court of Justice, 59 Stat. 1055, T.S. 993,3 B e m s  1179; Universal 
Declmtion of Human Rights, b. 10, 1948. G.A. Rcs. 217A, 3 U.N. GAOR, U.N. Doc. A1810 
("Universal Declaration"); International Covenant on Civil and Political Rights. Dec. 19. 1966, 
999 U.N.T.S. 171 ("ICCPR"); Convention against Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment, Nov. 20, 1994, 1465 U.N.T.S. 85 ('ITorture Convention"); and the 
Geneva Conventions of 1949. 
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law establishes certain minimum due process standards which the United States has 

legally bound itself to meet and which should therefore be observed. 

The military commission process to which Hamdan and other detainees are 

subject does not satisfy these international legal standards in a number of respects. 

First, the processes for prosecuting detainees for alleged terrorist acts are not 

sufficiently independat of executive influence to meet fair trial requirements, in 

particular in so far as: (a) the processes are closely intertwined with the executive 

power, leading to a decision by the President of the United States (or his appointee) 

on the conviction and sentence of the accused, when the President has not acted in a 

judicial capacity in so doing, has already made strong public statements on 

culpability, and has made the preliminary determination that the detainees are to be 

incarcerated; and/or (b) there is no independent appeal process £rom the military 

commissions. 

Second, there has been inordinate delay in bringing detainees to trial with no 

objective review of the position of the individual or the justification for detention. 

Third, the use of evidence obtained by torture is not excluded by the military 

commission process. 

Fourth, in distinguishing between U.S citizens and aliens accused of terrorist 

offences, the United States has failed to ensure that the fundamental rights afforded to 

U.S. citizens are also afforded to alien detainees. 
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I. THE COURT IS CHARGED WITH ENFORCING THE UNITED STATES' 
INTERNATIONAL LEGAL OBLIGATIONS. 

A. International Law Is Part Of The Law Of The United States, And 
It Is To Be Ascertained And Applied By This Court. 

Amici note the well-established principle that international law is part of the 

law of the United States and that federal courts are to ascertain and apply it. See Sosa 

v. AlvarQ-Mochain, - U.S. , 124 S. Ct. 2739, 2764-5 (2004) ("For two centuries 

we have affirmed that the domestic law of the United States recognizes the law of 

nations. . . . It would take some explaining to say now that federal courts must avert 

their gaze entirely t?om any international norm intended to protect individuals.") 

(citations omitted); The Paquete Habana, 175 U.S. 677, 700 (1900) ("International 

law is part of our law, and must be. ascertained and administered by the courts of 

justice of appropriate jurisdiction, as often & questions of right depending upon it are 

duly presented for their determination."). "Courts in the United States are bound to 

give effect to international law . . . ." Restatement phird) of the Foreign Relations 

Law of the United States 1561 (1987). 

The Constitution of the United States explicitly provides that "all Treaties 

made, or which shall be made, under the Authority of the United States, shall be the 

supreme Law of the Land". U.S. Const., art. VI, cl. 2. It is equally well established 

that customary international law9 also constitutes the law of the land. Alvarez- 

Machain, -U.S. at, 124 S. Ct. at 2766-7 (quoting The Paquete Habana. 175 U.S. 

at 700)." Accordingly the international law that is to be ascertained and administered 

This is defined as "international custom, as evidence of a general practice accepted as law." 
Statute of the International Court of Justice, arl. 38(l)(b). 

'O Although in Alvarez-Machain the Court narrowly defined the category of violations of customary 
international law that could be the subject of a private right of action by an alien in federal courts 

Review Exhibit 32-A&/3 motions), Page 60 of 159 Pages 
Review Exhibits 30 to 33
Nov. 8, 2004 Session
Page 172 of 306



by the federal courts includes both the United States' commitments in treaties and 

customary international law. 

International law falls to be ascertained and applied in the courts of the United 

States both directly, as in Alvarez-Maehain (considering customary intemational law) 

or when the courts apply a self-executing treaty, and indirectly, when the courts apply 

the longstanding principle that, so far as is possible, the laws of the United States 

should be interpreted in accordance with international law, see Murray v. The 

Schooner Channing Berry, 6 US.  (2 Cranch) 64, 118 (1804) (stating that "an Act of 

Congress ought never to be conshued to violate the law of nations, if any other 

possible construction remains"); accord F. ~of f rnan-~a  Roche Lfd. v. Ernpagran S.A., 

124 S .  Ct. 2359,2366 (2004) (describing the Charming Betsy rule as outgrowth of 

comity towards other nations that is underpinned by principles of customary 

international law). The Supreme Court has also looked to intemational law as a 

reflection of the "values that we share with a wider civilization" to inform its 

evaluation of the demands of due process in constitutional cases with no obvious 

international dimension. Lowrence v. Texas, 539 U.S. 558, 576 (2003). In these 

cases, the Court has referred to such international legal sources as the European 

Convention for the Protection of Human Rights and Fundamental Freedoms, Nov. 4, 

1950, 213 U.N.T.S. 221 ("ECHR"), not by way of applying the treaty, or indeed 

international law directly, but out of a recognition that consideration of what 

international law requires appropriately informs the courts' determinations under 

federal statutes and even their interpretation of the Constitution of the United States. 

under the Alien Tort Statute. U.S. at . 124 S. Ct. u2761-6 (construiw 28 U.S.C. 1 1350). the - - 
C o w  did not qxnion, and in fact affirmed both uplicitly and by exampi, that intekational law 
is pa13 of the law of the Un~tcd States and that in ascertaininn and administering international law 
federal oourts should oonsidcr both treaties and customary incmational law. 

- 
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This petition is, in part, based on the 1949 Geneva Convention Relative to the 

Treatment of Prisoners of War, Aug. 12, 1949, 6 U.S.T. 3114, T.I.A.S. 3362 ("Third 

Geneva Convention"), a treaty that has been signed and ratified by the United States 

and incorporated into U.S. domestic law through military regulations, see, e.g., Army 

Regulation 190-8, Enemy Prisoners of War, Retained Personnel, Civilian Internees 

and Other Detainees 5 1-6(a) (1997) (Exhibit K to Swift Declaration). In addressing 

Hamdan's claim under the Third Geneva Convention, this Court is therefore called 

upon to determine the applicability of the Convention. International law is also, 

equally importantly, relevant to the Court's consideration of Hamdan's claims under 

the Uniform Code of Military Justice and the United States Constitution in the 

indirect senses discussed above. 

International law is of relevance in this case irrespective of whether or not a 

particular treaty is self-executing. Such issues affect only direct enforcement of 

international law by U.S. courts. The status of a treaty as non-self-executing does not 

reduce its binding force in international law. This is an implication of the well 

established principle of international law tIiat a state "may not rely on the provisions 

of its internal law as justification for failure to comply with its obligations," United 

Nations International Law Commission's Articles on Responsibility of States for 

Internationally Wrongful Acts, art. 32, G.A. Res. 82, U.N. GAOR, 56th Sess., Supp. 

No. 10 and Comegendum, U.N. Doc. A/56/83 (2001) ("Articles on State 

~es~onsibility");" accord Vienna Convention on the Law of Treaties, art. 27, May 

I ,  As a resolution of the United Nations' General Assembly, the Articles on State Rcspmibility are 
not in themsslvcs binding, but they are authoritative to the extent that they codify international 
law. As the individual who served as the ILC's Rapporteur on state responsibility notes, (he 
principle reflected in article 32 "is supported both by State practice and international decisions'' 
and thus reflects customary international law. lames Crawford, The International Law 
Commission's Articles an State Responsibility: introductiw Text and Commentaries 207 (2002). 
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23, 1969, 1155 U.N.T.S. 331 (''vcLoT').'~ Because of this principle, the status and 

biding force of a treaty or customary rule as a matter of international law does not 

depend upon the provision made for domestic enforcement of that rule." 

B. Respect For International Law Reflects The United States' 
Tradition And Sew= The United States' Interests. 

Ascertaining and applying international law in this case is also in keeping with 

the United States' leadership in the development of international human rights norms 

and its longstanding tradition of respect for international law, and it moreover serves 

the United States' immediate interests. 

The United States' historical leadership in the field of international human 

rights law is well established,14 and it is especially notable in respect of international 

humanitarian law, a branch of international law specifically applicable to armed 

conflict. "The first modem attempt to draw up a binding code for the conduct of an 

armed force in the field was that prepared by Professor Francis Lieber of the United 

States, promulgated as law by President Lincoln in 1863 during the American Civil 

War." Leslie C. Green, The Contemporary Law of Armed Conflict 29 (2d ed. 2000). 

,I Although not a party to the VCLOT, the United States "recognizes the Vienna Convention as a 
codification of customary international law, . . .considers the Vienna Convention 'in dealing with 
day-tday treety problems' and acknowledges the Vienna Convention as, in large part, 'the 
authoritative guide to cwrent treaty law and practice."' Fujitsu Lfd. v. Federal Express Corp., 247 
F.3d 423.433 (2d Cir. 2001) (inIcrna1 citation omittod); see also Rcstatcmcnt (Third) of Foreign 
Relations Law of the United States 144-5 (1987) ("The Department of Slate has on various 
occasions stsled that it regards prticulnr articles of the [Vienna] Convention as codifying existing 
international law; United States courts have also treated particular provisions of the Vienna 
Convention as authoritative."). 

I3 Thus was it possible for the International Court of Justice to hold the United States liable for a 
violation of the Vienna Convention on Consular Relations, see LGrand (Ger. v. U.S.) 2001 1.C.J. 
1 (Judgment of 27 June), even though the cou* of the United States had determined that the same 
treaty gave rise to no individual claim for a violation, see Breard v. Greene, 523 U.S. 371 (1998). 

I4 U.S. leadership on human rights is illustnrted by the 1992 ratification of the International Covenant 
on Civil and Political Rights, Dee. 19, 1966, 999 U.N.T.S. 171 ("ICCPR"), which the Senate 
Committee that recommended ratification viewed as an outgrowth of "the leading role that the 
United States plays in the international struggle for human rights", United States: Senate 
Comminee on Foreign Relations Report an the International Covenant on Civil and Political 
Righta. 31 I.LM. 645 (1992), reproduced From U.S. Senate Executive Ropan 102-23 (L02d Cong., 
Zd Sss.). 
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The Lieber Code is widely recognized as having "had significant influence on the 

international debate regarding the further codification of the laws of war and is 

viewed as a starting point for subsequent international conventions". Brief of Human 

Rights Institute of the International Bar Association as Amicus Curiue in Support of 

Petitioners, at 23 11.16, Rosul v. Bush, U.S. , 124 S. Ct. 2686 (2004) (Nos. 

03-334 and 03-343). Following World War Two, the United States supported the 

negotiatio-d promptly ratified-the Geneva Conventions of 1949, widely 

regarded as the pillars of contemporary international humanitarian law and binding 

both as treaties and as a matter of customary international law." 

When it disregards international law, the United States risks setting precedents 

that will adversely affect its own citizens abroad. With the "war on terror" now being 

fought on multiple fronts, the United States has a compelling interest in securing the 

fullest protection possible for individuals operating in zones of conflict, many of 

whom are American soldiers and civilians. 

11. INTERNATIONAL LAW APPLIES TO THE CONDUCT OF THE UNITED STATES 
AT GUANTANAMO BAY. 

Amici take no view on the application of domestic law, but emphasise that 

international law applies to the actions of the United States Government in respect of 

detainees at Guantanamo Bay. 

A. International Law, Including International Human Rights Law, 
Applles To The Conduct Of The United States Anywhere In The 
World. 

It is well established that state responsibility under international human rights 

treaties turns upon whether the respondent state exercises sufficient authority and 

I 5  See Learrliw ofthe Threat or Use ofNuclear Weawns, 1996 I.C.J. 226,257 (Advisory Ooinion of 
June 24) (holdtng h e  lcrms of the ~onventlons b k d q  as a mancr of customary intckat;onal law 
because they protect rights that arc so *fundamental" ru to be "inhanspcrsible") 
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control in the situation that the action can be said to have been taken under the 

jurisdiction of the state in question. Thus, for example, each State Party to the ICCPR 

(including the United States) expressly undertakes "to respect and ensure to all 

individuals within its territory and subject to its jurisdiction the rights recognized in 

the present Covenant." ICCPR, art. 2(1). The International Court of Justice ("ICY') 

has recently reaffirmed that the effect of this provision is "that the International 

Covenant on Civil and Political Rights is applicable in respect of acts done by a State 

in the exercise of its jurisdiction outside its own territory!' Legal Consequences of 

the Construction of a Wall in the Occupied Palestinian Territories, 2004 I.C.J., at Q 

11 1 (Advisory Opinion of 9 July 2004), available at httu://www.ici- 

cii.ordiciwww/idecisions.htm. In so holding, the ICJ considered the text of the treaty 

in the light of its object and purpose,'6 '?he constant practice of the Human Rights 

Committee" established under the auspices of the United Nations to monitor 

compliance with the ICCPR,'~ and the Eact that the travala prdparatoires (or 

"legislative history") of the ICCPR "show[ed] that in adopting the wording chosen, 

the drafters of the Covenant did not intend to allow States to escape from their 

obligations when they exercise jurisdiction outside their national territory." Id., 

109. 

Similarly, the fundamental protections recognized in the American 

Declaration of the Rights and Duties of Man, to which the United States has in past 

l6 See VCLOT, art. 31(1) ("A treaty shall be interpreted in good faith in accordance with the ordinary 
meaning to be aivcn to the terms of the beatv in their context and in the lieht of its obiect and - - - 
purpose."). 

17 See Ldmz BWOS v. Urn-, NO. 52/1979, V&S of the H.R.C., CCPR/C/131Dl52/1979 at T 12.3 
(29 July 1 9 8 1 ) , ~ a s a n e ~ i  v. U ~ g u o y ,  No. 56/1979, Views ofthe H RC., CPR~U131D/S6/1979 at 
11 10.1-10.3 (29 July 1981) (both applpg the ICCPR to cxhstmtonal state acnons). 
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conflicts conceded it was boundJ8 attach not by virtue of the territorial locus of state 

conduct but by virtue of the fact that the state exercises authority and control over 

individuals claiming the protection. See American Declaration of the Rights and 

Duties of Man, arts. XXV, XXVI, May 2, 1948, reprinted in Basic Documents 

Pertaining to Human Rights in the Inter-American System, 0EAlSer.L. VlII.82 doc. 6 

rev. 1 (1992) ("American Declaration"). The Inter-American Commission on Human 

Rights, authoritatively interpreting the American Daclaration, has held that "[gliven 

that individual rights inhere simply by virtue of a person's humanity, each American 

State is obliged to uphold the protected rights of any person subject to its jurisdiction" 

and has specifically  led that jurisdiction "may, under given circumstances, refer to 

conduct with an extraterritorial locus where the person concerned is present in the 

tenitory of one state, but subject to the control of another state-usually through the 

acts of the latter's agents abroad." Coard v. United States, Case 10.951, Inter. Am. 

C.H.R. Report No. 109/99,OEA/Se.r.WiII.106, doc.6 rev., at 1283, $5 37, 39, 41 & 

43 (1999).t9 

It is therefore well established t b t  the application of international human 

rights norms "turns not on the presumed victim's nationality or presence within a 

particular geographic area, but on whether, under the specific circumstances, the State 

observed the rights of a person subject to its authority and control." a i d .  Whatever 

the position in terms of ultimate sovereignty over Guantanamo Bay, the United States 

" See Coard v. United Slates, Case 10.951, Inter Am. C.H.R. Report No. 109199, 
OEA/Ser.W/I1.106. doc. 6 rev. (1999). 

'' The position under the ECHR is similar, with the European Commission and the European Court 
of Human Riehts holdine that statcs are "bound to secure the riehts of all oersons under their - " " 
achlal authority and responsibility, not only when that authority is exercised within their own 
tenitory but also when it is exercised abroad." Cyprus v. Turkey, I3 DR 85 (1977); Loiridou v. 
Turkey, 23 E.H.RR 513 (1996); Bankovic v. Belgium and 16 Other Contracting Sloles, 
1 l B.H.RC. 435 (2001); Ocalon v. Twkey, 37 E.H.RR. 10 (2003) 
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unquestionably exwises authority and control there. See Rasul, - U.S. at, 124 S. 

Ct. at 2696. To paraphrase the words of the Human Rights Committee, it would be 

"unconscionable to so interpret the responsibility" of the United States under 

international human rights treaties as to allow the U.S. 'Yo perpetrate violations [of 

human rights norms] on the territory of another State, which violations it wuld not 

perpetrate on its own territory." L6pe.z Burgos, supra, at 7 12.3. Accordingly, to 

comply with international law the treatment of the Guantanamo detainees must 

protect fundamental human rights and in particular must comply with the ICCPR 

B. International Law Applies In Times Of Armed Conflict And 
National Emergency. 

The United States has never declared war in the aftermath of the September 11 

atrocities, however the "war on terror" has resulted at various times in a state of 

armed conflict. The existence of a state of war or armed conflict does not suspend the 

application of international law. Indeed, thk norms of international humanitarian law, 

and especially the Geneva Conventions, apply in terns to situations of armed conflict. 

And whether or not specific instruments of international humanitarian law apply in a 

particular w e ,  it has been recognized that "civilians and combatants remain under the 

protection and authority of the principles of international law derived from established 

custom, fiom the principles of humanity and from the dictates of public conscience." 

Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the 

Protection of Victims of International Armed Conflicts (Protocol l), art. 1(2), adopted 

June 8, 1977, 1125 U.N.T.S. 3." 

There is no tension between the application of international humanitarian law 

in time of war or m e d  conflict and the residual application of international human 

10 Although the United States is not a signatory to Protocol I, aspects of the tnaty, including article 
1(2), reflect customary international law, which is binding on the United States. 
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rights law at the same time. As the Inter-American Commission stated when 

considering the application of international human rights noms in a case arising out 

of the U.S. military engagement in Grenada: 

while international humanitarian law pertains primarily in time of war 
and the international law of human rights applies most fully in times of 
peace, the potential application of one does not necessarily exclude or 
displace the other. There is an integral linkage between the law of 
human rights and humanitarian law because they share a "common 
nucleus of nonderogable rights and a common purpose of protecting 
human life and dignity," and there may be a substantial overlap in the 
application of these bodies of law. Certain core guarantees apply in all 
circumstances, including situations of contlicf and this is reflected, 
inter alia, in the designation of certain protections pertaining to the 
person as peremptory norms (.us cogens) and obligations erga omnes, 
in a vast body of treaty law, in principles of customary international 
law, and in the doctrine and practice of international human rights 
bodies such as this Commission. Both normative systems may thus be 
applicable to the situation under study. 

Coard, supra, 1 39 (footnotes omitted). Thus the non-derogable rules of international 

human rights law continue to operate even in times of war and armed conflict. ?he 

ICJ concurs, having repeatedly rejected the assertion that international human rights 

protections cease to apply at such times. In its opinion on the Legal Consequences of 

the Construction of a Wall the ICJ reaffirmed the determination in a previous 

Advisory Opinion that "the protection of the International Covenant of Civil and 

Political Rights does not cease in time of war, except by operation of Article 4 of the 

Covenant whereby certain provisions may. be derogated from in a time of national 

emergency." 2004 I.C.J. at 7 105 (quoting Legaliw of the Threat or Use of Nuclear 

Weapons, 1996 I.C.J. 266,240 (Advisory Opinion of 8 July)). Similar provisions for 

temporary derogations from particular human rights obligations in order to confront 

war or other public emergency are provided in other human rights treaties. See 

American Convention on Human Rights, art. 27, Nov. 22, 1969, OASTS 36; ECHR, 

art. 15. These provisions confirm that, absent such a derogation, international human 
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rights norms are not generally suspended in the face of war. The United States has 

not entered a derogation h m  its obligations under the ICCPR in respect of 

Guantanamo Bay or the military action in Afghanistan. 

Moreover, notwithstand'ig the provision for derogation from certain human 

rights protection, some obligations are in any event non-derogable. As the United 

Nations Human Rights Committee has ruled in respect of the ICCPR, these norms 

include "humanitarian law" and "perempfory norms of international law" such as 

those prohibiting hostage-taking, the imposition of collective punishments, "arbitrary 

deprivations of liberty" and "deviating from fundamental principles of fair trial, 

including the presumption of innocence." General Comment No. 29, States of 

Emergency (article 4), U.N. Doc. CCPR/C/2l/Rev.l/Add.l1, 11 11 (2001). 

Accordingly, this Court must consider the United States' obligations under both 

international humanitarian law and international human rights law. 

C. International Law Applies In Respect Of Alleged A1 Qaeda 
Members. 

The characterization of a particular individual as an "a1 Qaeda detainee" or 

otherwise does not eliminate the protections afforded to that individual under 

international human rights law; those rights pertain to the individual, not to any state 

or sub-state entity. One of the principal achievements of international law in the 

decades following World War Two was the widespread recognition of individual 

rights and obligations under international law, which hitherto had generally addressed 

only the rights and duties of states. The legacy of the Nuremberg Trials was the 

imposition of individual responsibility for some violations of the international law 

governing armed conflict, while the legacy of the United Nations system and the 

Universal Declaration of Human Rights was the recognition of the inherent dignity of 
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individuals and their enjoyment of fundamental rights protected by intemational law. 

As a result of these developments, intemational law governing armed conflict and 

international human rights law operate not exclusively on the plane of inter-state 

relations, but also, and most importantly, on the plane of relations between states and 

individuals subject to their authority. Therefore the status of a1 Qaeda as a non-state 

actor, or even as a terrorist organization, does not remove individuals alleged to be 

associated with a1 Qaeda from the realm of intemational human rights law. Indeed, 

that the United States plans to prosecute Hamdan and other detainees for alleged 

violations of the laws of war-that is to say, for violations of intemational law 

governing armed conflict-is an implicit recognition that these individuals, even if 

they are members or associates of a1 Qaeda (which Hamdan denies), remain subjects 

of international law. It is only just and proper that Hamdan and other detainees be 

subjected to intemational law equally with.respect to its benefits-the pmtections of 

intemational humanitarian and human rights law-as with respect to its burdens. 

In addition to the Geneva Conventions, several other international legal 

instruments wnfer rights on Guantanamo detainees, including treaties to which the 

United States is a party. 

A. The United States Is Bound By The International Covenant On 
Civil And Political Rights. 

The ICCPR is a treaty that embodies the fundamental civil and political rights 

contained in the Universal Declaration of Human Rights. With over 150 States 

Parties, the ICCPR is the most widely accepted treaty on human rights in existence. 

The United States ratified the ICCPR on 8 September 1992 and is therefore bound by 
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its terms1' As atreaty to which the United States is a party, the ICCPR is the "law of 

the land" in the United States, see U.S. Const., art. V1, cl. 2, and the United States has 

pledged to uphold the rights created by it and all international human rights treaties to 

which it is a party, Exec. Order No. 13,107, 63 Fed. Reg. 68,991 (1998) ("It shall be 

the policy and practice of the Government of the United States, being committed to 

the protection and promotion of human rights and fundamental freedoms, fully to 

respect and implement its obligations under the international human rights treaties to 

which it is a party, including the ICCPR, the [ T o m  Convention], and the 

[Convention on the Elimination of All Forms of Racial t)iscrimimtion]. It shall also 

be the policy and practice of the Government of the United States to promote respect 

for international human rights. . . ."). 
When ratifying the ICCPR, the United States appended a "declaration" to the 

effect that the operative provisions of the are "not self-executing". 138 

CONG. REC. S54781-01 (daily ed. Apr. 2; 1992). The basis for this declaration (the 

effect of which is that the ICCPR does not, of itself, create private rights directly 

enforceable in U.S. courts) was that "the fundamental rights and fteedoms protected 

by the Covenant are already gumanteed as a matter of U.S. law, either by virtue of 

constitutional protections or enacted statutes, and can be effectively asserted and 

enforced by individuals in the judicial system on those bases." Report submined by 

the United States of America under Article 40 of the ICCPR, U.N. Doc. 

CCPIUCI81IAdd 4(1994), at 2. 

21 Article 4 of the ICCPR entitles States Parties io derogate from certain provisions of the Covenant 
"in time of public emcrgcncy which threatens the lifeofthe nation". l ow ever, as noted ahnvc, the 
U.S. has m t m d  no derogation. end the ICCPR therefore continues to bind it 

" Sa ICCPR, arts. 1-27 (imposing obligations on States Parties lo uphold rights protected by the 
Covenant). 

Review Exhibit 32-&+3 motions), Page 71 of 159 Pages 
Review Exhibits 30 to 33
Nov. 8, 2004 Session
Page 183 of 306



This declaration does not relieve the United States of its obligations on the 

international legal plane. Rather it operates as a representation to the international 

community that the United States' international legal obligation to confer the 

fundamental rights and protections enshrined in the ICCPR will be discharged 

through the medium of U.S. domestic law, including the U.S. Constitution, such that 

individuals whose rights have been infinged are entitled to effective equivalent 

remedies under that law. The declaration amounts to an express undertakins to the 

other States Patties to the Covenant that the United States will secure the protections 

set forth in the ICCPR through domestic law as applicable to "all individuals within 

its territory and subject to its jurisdiction", see ICCPR, art. 2(1). The Supreme Court 

has recently held that the United States exercises effective jurisdiction over the 

Guantanamo Bay Naval Base. Rasul, - U.S. at -, 124 S Ct. at 2696.23 

B. The United States Is Bound By The Torture Convention. 

The Convention against Torture and Other Cmel, Inhuman or Degrading 

Treabnent or Punishment, 1465 U.N.T.S. 85 ("Torture Convention"), was ratified by 

the United States in October 1994 and entered into force for the United States on 

November 20,1994. Like the ICCPR, the Torture Convention binds the United States 

and is the "law of the land". 

Under the Convention, the United States is obliged, rnter alia, to take effective 

legislative, administrative and judicial measures to prevent acts of torture or cmel, 

inhuman or degrading treabnent or punishment and to criminalize and punish such 

Rarul conerrnod habeas corpus. a writ in relation to which an expansive attitude to jurisdiction has 
k e n  traditional, but the Court's analysis does not confine itself to that contar. If it were to be the 
case, contrary t o  the Colllt's holding in R m l ,  that Hmdan and t h w  held with him at 
Guantanamo Bay lie outside the ~rotections of the U.S. Icml ssvstrrn. and are de~rived of the 
ability to bnng & actlon for mnliin~cmmt ofthoir rights u n d e ; ~ . ~ :  statutes and the donstimtion, it 
would be all the more important m such ClrcumNnccS that Ihc international law obligat~ons of the 
United States inherent in its declaration to confer equivalent rights and protect&s on these 
individuals not be ignored. 
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acts when they occur. Id., arts. 2, 4 and 16.14 The definition of "torture" in the 

Convention includes: 

any act by which severe pain or suffering whether physical or mental, 
is intentionally inflicted on a person for such purposes as obtaining 
from him or a third person information or a confession, . . . when such 
pain or suffering is inflicted by or at the instigation of or with the 
consent or acquiescence of a public official or other person acting in an 
official capacity. 

I d ,  1 1 )  Any alleged violation must be examined promptly by the competent 

authorities, and the victim must be able to obtain effective redress. Id., arts. 13 and 

14. In addition, the Convention provides that the United States may not rely on 

evidence obtained by torture. Id., art. 15. Insofar as the treatment of detainees at 

Guantanamo may be found to contravene the provisions of the Torture Convention, 

the treaty obliges the United States to take action to provide redress, as that treatment 

will have been inflicted by U.S. nationals. Id., art. 5(1)@).'' 

As with the ICCPR, the United States has entered a declaration to the effect 

that Part I of the Torture Convention (which includes the provisions cited above) is 

not self-executing. Nevertheless, again as with the ICCPR, the Torture Convention 

remains a valid instrument of international iaw, to which the United States is a party, 

to which it bas pledged to adhere, see Exec. Order No. 13,107, supra, and by which it 

is bound. 

C. The United States Is Bound Not To Defeat The Object And 
Purpose Of The American Convention on Human Rights. 

The American Convention on Hunian Rights, Nov. 22, 1969, 1144 U.N.T.S. 

123 ("ACHR"), is a regional human rights instrument existing under the aegis of the 

2. For ihc pwpases of article 16, the U.S. has entered a reservation, requiring that "me] ,  inhuman M 

degrading treatment or punishment" be understood as cruel, unusual and inhumane treatment and 
punishment prohibited by the FifIh, Eighth and Fourteenth Amendments to the U.S. Constinnion. 

25 On the authority of Rasul, there may also he jurisdiction under article 5(l)(a) as the offences would 
have been "committed in .... territory under [U.S.I jurisdiction." 
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Organization of American States. It contains protections for civil and political rights 

(including the right to humane treatment, the right to judicial protection and the right 

to a fair trial), as well as economic, social and culhlral rights. The United States has 

signed, but not ratified, the ACHR. As a signatoly, although it is not strictly bound by 

the ACHR, the United States has an obligation not to defeat its object and purpose, 

see VCLOT, art. 18, and must therefore avoid taking any action that is inconsistent 

with the rights set out therein. The object and purpose of the ACHR extends to 

guaranteeing the rights contained in the Convention on an individual basis. See 

ACHR, fourth preambular paragraph. U.S. courts can, and frequently do, have 

reference to the ACHR in determining the scope and existence of obligations under 

international law. E.g., Thompson v. Oklahoma, 487 U.S. 815 (1988) (referring to the 

ACHR, ICCPR and Geneva Conventions in suppo~t of the decision to vacate a 

sentence of death imposed on a juveni~e).~ 

D. Customary International Law Obliges The United States To 
Respect Fundamental Human Rights. 

In addition to specific treaty obligations, the United States is bound by the 

customary intemstional law of human rights. Customary international law is 

established by authoritative state practice. The relevant norms have been codified in a 

number of documents. These include the American Declaration of the Rights and 

Duties of Man, which binds the United States (as a signatory of the Charter of the 

Organization of American States) as a matter of inte.mational law. Roach and 

Pinkerfon, Case No. 3/87, 44-8 (Inter-American Commission on Human Rights, 

z6 Note also that article 2 of the ACHR envisages that, where the rights conferred are not already 
ensured by legislative or other provisions, Stales Parties are obliged to supply the deficiency "in 
accwdance with their constitutional processes . . . , such legislative or other measures as may be 
n e c e s w  to give effect to t h w  rights or freedoms." The relief sought from this Court represents 
such a "constitutional process". 
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Decision of 27 March 1987). Among the fundamental human rights enshrined in the 

American Declaration (and therefore considered provisions of customary international 

law) are the right to a fair trial and the right to due process of law, including the right 

to an impartial and public hearing in courts previously established in accordance with 

preexisting laws. AmericmDeclaration, arts. XVIn and XXVI. 

Customary international law on human rights is also codified in the Universal 

Declaration, supra, which was adopted by the United Nations General Assembly on 

10 December 1948. The Universal Declaration is not a treaty, but a series of 

statements detining the civil, political, economic, soeial and cultural rights of human 

beings. It is the primary United Nations document establishing human rights 

standards and nonns, and it fonns the basis for many of the human rights instruments 

enacted since its adoption, including those referred to above. Through time, its 

various provisions have become so accepted by states that it can now be said to 

amount to customary international law. See Doe v. Unocal Corp., 248 F.3d 915 (9th 

Cir. 2001). Like the Geneva Conventions, the ICCPR and the ACHR, the Universal 

Declaration is frequently considered in judgments of United States courts. E.g., 

United States v. BaIIesteros, 71 F.3d 754 (9th Cir. 1995) (referring to the Universal 

Declaration definition of arbitrary detention); Martinez v. City of Los Angeles, 141 

F.3d 1373, 1384 (9th Cir. 1998) (noting that there is a "clear intemational prohibition 

against arbitrary a m s t  and detention", and citing Universal Declaration as an 

example). 

Additionally, the ECHR, supra, inwrporates bedrock human rights which are 

now recognised as provisions of custom* international law, most of which are 

derived from the Universal Declaration and which the drafters of the ECHR 

considered to be "the foundation of justice and peace in the world . . . ". ECHR, 
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Preamble. While the United States, as a non-signatory, is not bound by the ECHR, 

the treaty enshrines and protects many of the same rights and freedoms as are 

protected by treaties to which the United States is a party, and, indeed, which are 

protected by the U.S. Constitution and cherished as the birthright of every U.S. 

citizen. The States Parties to the ECHR described themselves as "the Governments of 

European countries which are like-minded and have a common heritage of political 

traditions, ideals, &eedom and the ~ l e  of law". a i d .  The United States shares the 

same heritage, and should uphold the same rights and freedoms. 

E. International Humanitarian Law And The Geneva Conventions 
Comprehensively Protect Individuals In Armed Confliet 

Although amici have demonstrated above the relevance of a number of other 

international legal instruments to the Court's consideration of the issues arising in this 

case, the instant petition concerns the provisions of the Third Geneva Convention. As 

was noted above, this is one of four conventions negotiated following World War 

Two that govern the treatment of individuals in armed conflict and that form the 

central pillars of modem international humanitarian law. The object and purpose of 

international humanitarian law, including the Geneva Conventions, was to provide 

comprehensive protection to individuals caught up in armed conflict. Those who are 

deemed or alleged to be combatants wme within the scope of the ?hid Geneva 

Convention, while non-combatants are covered by the Geneva Convention Relative to 

the Protection of Civilian Persons in Time of War, Aug. 12, 1949, 6 U.S.T. 3516, 

T.I.A.S. 3365 ("Fourth Geneva Convention"), to which the United States is also a 

party. The Geneva Conventions protect "intransgressible" rights; reflect customary 

international law, see Legality of Threat or Use of Nuclear Weapons (Advisory 

Opinion), supra, at 257; and parallel the numerous international legal instruments 
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discussed above, which, of course, continue to apply regardless of the applicability of 

the Geneva Conventions in a particular case. Individuals may have slightly different 

rights and duties depending upon whether they are, e.g., combatants or civilians, but 

no one lies outside the protection of the law. 

A key determinant of which provisions of the Geneva Conventions apply to a 

particular individual is characterization of the conflict in which he was involved 

(whether as a combatant or not). The majority of the specific provisions of the 

Geneva Conventions (including article 103 of the Third Geneva Convention relied 

upon by Petitioner) apply in cases of international armed conflict. Article 3, which is 

common to all four Geneva Conventions (and hence is known as "common article 3'3, 

applies to "armed conflict not of an international character," and provides baseline 

protection against, inter alia, "cruel treatment and torture," "humiliating and 

degrading treatment" and "the passing of sentences . . . without previous judgment 

pronounced by a regularly constituted court affording all the judicial guarantees 

which are recognized as indispensable by civilized peoples". Respondents would 

characterize some aspects of the conflict in Afghanistan as armed conflict that is 

neither international because, by assertion, it is not between states, nor armed conflict 

'hot of an international character" because it occurs in the territory of more than one 

state. As a result of this characterization, according to the Respondents, the 

individuals detained at Guantanamo Bay, or some category of them that includes 

Hamdan, fall into an exceptional third .category which is entirely outside the 

protections of the Geneva Conventions. 

Not only is it difficult to accept that armed conflict could simultaneously not 

be international and also not be "armed conflict not of an international character", but 

this approach conflicts with recent authority on the scope of application of the Geneva 
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Conventions. The United States Government has separately acknowledged authority 

directly undermining the Respondents' arguments: internal government documents 

(which have been made public) analyzing the application of international legal norms, 

including the Third Geneva Convention, to the detention of individuals as 

Guantanamo Bay and elsewhere take note of recent authority, including authority 

from the International Court of Justice, "that common Article 3 is better read as 

applying to all forms of non-international armed conflict" and "that all 'armed 

conflicts' are either international or non-international, and that if they are non- 

international, they are governed by common Article 3." See Memorandum for 

Alberto R. Gonzales, Counsel to the President, and William J. Haynes 11, General 

Counsel of the Department of Defence from Office of Legal Counsel, U.S. 

Department of Justice, dated January 22,2002, at 8 11.23 (citing Commentary on the 

Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August 1949 

14339 n.2 (Yves Sandoz et al. eds., 1987)); Military and Paramilitary Activities in 

and against Nicarama (Nicaragua v. U.S.) 1986 I.C.J. 14, 114 (Judgment of June 

27); see also id. at 8 (citing the decision of the International Criminal Tribunal for the 

Former Yugoslavia in Prosecutor v. Tadic, Case No. 160 (ICTY Appeals Chamber, 

Oct 2, 1995)). 

In Tadic, the Appeals Chamber of the International Criminal Tribunal for the 

Former Yugoslavia emphasized the comprehensive scope of international 

humanitarian law, rejecting an argument that neither the branch of international 

humanitarian law applicable to non-international armed conflict (common article 3) 

nor that applicable to intemational armed conflict (the remaining provisions of the 

Geneva Conventions)-applied to one phase of the hostilities in the former 

Yugoslavia. See Prosecutor v. Tadic, Case No. 160, fl 66-70 (Decision on the 
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Defence Motion for Interlocutory Appeal on Jurisdiction, 2 October 1995) available at 

htto://www.un.ore/icWItadic/a~~eaVdecision-51002.hbn. The Appeals Chamber 

emphasized that 'Yhe temporal and geographical scope of both internal and 

international armed conflicts extends beyond the exact time and place of hostilities", 

id., ( 67, to encompass "the entire territory of the Parties to the conflict", id., 7 68. 

Accordingly, the Appeals Chamber concludkd: 

an armed conflict exists whenever there is a resort to armed force 
between States or protracted armed violence between governmental 
authorities and organized armed groups or between such groups within 
a State. International humanitarian law applies from the initiation of 
such armed conflicts and extends beyond the cessation of hostilities 
until a general conclusion of peace is reached; or, in the case of 
internal conflicts, a peaceful settlement is achieved. Until that 
moment, international humanitarian law continues to apply in the 
whole tenitory of the wamng States or, in the case of internal conflicts 
the whole territory under the control of a party, whether or not actual 
combat takes place there. 

Id., 7 70. 

Thus international humanitarian law applies from the time of the initiation of 

hostilities until their conclusion and throughout the tenitory of the parties to the 

conflict. The "armed conflict with a1 Qaeda" began with an invasion of Afghanistan, 

which constituted "declared war or . . . any other armed conflict . . . between two or 

more of the High Contracting Parties"; Afghanistan like the United States is a party to 

the Geneva Conventions. The Geneva Conventions thus began to apply, and they 

persist in application throughout the territory of Afghanistan (or at the least 

throughout the 'khole territory under the control of a party" to the hostilities) "until a 

general conclusion of peace is reached; or, in the case of internal conflicts, a peaceful 

settlement is achieved." Tadic, 1 70. Individuals detained prior to any such time- 

milibay actions in Afghanistan are ongoing and the United States has'repeatedly 
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indicated that the 'kar on terror" continues-are entitled to the basic protections of 

the Geneva Conventions. 

Given the central importance of the Geneva Conventions to securing all 

individuals caught up in armed conflict against the barbarism of war, the Court must 

give full weight to the Tadic decision. The Court should evaluate the parties' 

arguments on the application of the Third Geneva Convention against the backdrop of 

the United States' commitment to international law; its obligations to perform treaties 

in good faith see VCLOT, art. 26 ("Every treaty in force is biding upon the parties 

to it and must be performed by them in good faith."); the tradition of respect for the 

rule of law shared by the United States; and the tradition of leadership by the United 

States in the field of human rights and international humanitarian law. 

IV. THE MIL.ITARY COMMISSION SYSTEM FAILS TO AFFORD DETAINEES THE 
DUE PROCESS TO WHICH THEY ARE ENTITLED UNDER INTERNATIONAL 
LAW. 

A. The Military Commission System Violate Detainees' Right To An 
Impartial Determination Of Their Guilt Or Innocence. 

The right to be tried by an independent and impartial tribunal is a cardinal 

component of international human rights law. It is protected by all major human 

rights treaties, from the ICCPR, see art. 14(1) ("In the determination of any criminal 

charge against him, or of his rights and obligations in a suit at law, everyone shall be 

entitled to a fair and public hearing by a competent, independent and impartial 

tribunal established by law''), to the A C m  see art. 8(1) ("Every person has the right 

to a hearing, with due guarantees and within a reasonable time, by a competent, 

independent and impartial tribunal previously established by law..."), and the ECHR, 

see art. 6(1) ("In the determination of his civil rights and obligations or of any 

criminal charge against him, everyone is entitled to a fair and public hearing within a 
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reasonable time by an independent and impartial h.ibunal established by law"). This 

right is also enshrined in the Geneva Conventions. See common art. 3(l)(d) 

(prohibiting "at any time and in any place whatsoever with respect to the above- 

mentioned persons.. . the passing of sentences and the canying out of executions 

without previous judgment pronounced by a regularly constituted court affording all 

the judicial guarantees which are recognized as indispensable by civilized peoples"). 

The common source of all these instruments is the entitlement to a fair trial by 

an independent tribunal, enshrined as one of the "equal and inalienable rights of all 

members of the human family" in the Universal Declaration. Universal Declaration, 

preamble and art. 19 ("Everyone is entitled in full equality to a fair and public hearing 

by an independent and impartial tribunal, in the determination of his rights and 

obligations and of any criminal charge against him"). 

The military commission system, as established and implemented by the 

United States to try detainees at Guantanamo Bay, does not sufficiently safeguard this 

most fundamental of rights. The system lacks the necessary degree of independence 

to be, and to be seen to be, compliant with the requirements of international law. 

The militay commissions are composed of officers of the U.S. military, 

appointed by the "Appointing Authority" exercising authority delegated by, and 

acting under the authority, direction and control of, the Secretary of Defense. Military 

Commission Order No. 1 of March 12, 2002, 7 4(A)(1); Department of Defense 

Directive 5105.70,q 3.1. They may be removed by the Appointing Authority at any 

time "for good cause". Military Commission Order No. I, 7 4(~)(3)." Once the 

military commission has heard the case against the accused and reached a decision as 

U The Order contains no definition of "good cause". 
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to his guilt or innocence, the case is passed automatically to the Review Panel. The 

Review Panel examines the trial rword, and decides whether the charges against the 

accused should be dismissed, whether the accused should be found guilty, or whether 

the case should be returned to the commission that eicd it, on the basis that there has 

been a "material error of law". Id., 6 0 ;  Military Commission Instruction No. 9, 

(4(C). Like the members of the military wmmissions, the members of the Review 

Panel are selected by the Secretary of Defense. Military Commission Instruction No. 

9,7 (4)(B). They are appointed for a term not exceeding two years, and they, too, can 

be removed "for good cause". Id., 14(~)(2)?' Except where the case is returned on 

grounds of an error of law, the Review Panel then sends the case to the President (or 

Secretary of Defense, exercising authority delegated by the President), who finally 

determines the verdict and sentence imposed on the accused. Military Commission 

Order No. 1, ( 6(H). He may either accept the Review Panel's recommendation, or 

decide that a verdict of guilt as to a lesser charge and/or a reduced sentence is more 

appropriate. 

As the system is currently constructed, therefore, the same official (or his 

delegate, acting on his authority and under his control) is responsible for the original 

detention, for laying the charges against a detainee, for selecting the members of the 

tribunals that will hear the charges (over whom he exercises command authority), and 

for making the final decision as to the detainee's guilt or innocence of those same 

charges. There is no appeal 6.om this process. 

Both the Secretary of Defense and the President have already publicly 

commented on the guilt of the Guantanamo detainees, despite the fact that none of 

28 Under the terms o f  the Insuuction, "good caux" includes, without limitalion, "physical disability, 
military exigency, or other circumstances that render the member unable lo perform his duties". 
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those detainees has yet been tried, and that only very few have even been charged 

with any crime.29 The President was responsible for designating each of the detainees 

"enemy combatants" in the first place, thereby occasioning their continued detention 

at Guantanamo Bay and eligibility for trial by military commission. See Press 

Briefing of Senior Department of Defense Official and Senior Military Officer, July 3 

2004, available at h~://www.defenselink.miVtran~Cri~ts/2003/t~0030703-0323.html. 

A system of trial in which the Secretary of Defense andlor the President is responsible 

for managing the process of trial and making the final decision as to the guilt or 

innocence of detainees upon whose guilt they have previously expressed views cannot 

be considered independent and impartial. The same statements also undermine the 

ability of the military commission system to uphold another fundamental plank of 

international human rights law: a detainee's right to be presumed innocent until 

proven guilty. See, e.g., ICCPR, art. 14(2); ACHR, art. 8(2); ECHFC, art. 6(2). 

The European Court of Human Rights, whose decisions are a useful indicator 

of the application of international human -rights law by Western legal systems and 

democratic political systems, has considered the right to be tried by an impartial 

tribunal as it is set out in article 6 of the ECHR on numerous occasions. In Findlay v. 

United Kingdom, the Court held that in order to decide whether a tribunal is 

independent it is necessary to consider: (i) how the members of the tribunal are 

appointed; (ii) their term of office; (iii) the existence of guarantees against outside 

19 For example, when discussing the Guantanamo detainees in a meeting with the leader of the 
Afghan interim government, Hnmid Karz.ai, earlier this p r ,  Mr. Bush made the unequivocal and 
unqualified comment: "these are killers': Statement of President Bush in a meeting with Hamid 
Karzai on 28 January 2004, available at hn~:I/www.whitehouse.eov/news/releasesl 
2002~01R0020128-13.bbnl. Similarly, Mr. Rumsfeld hap publicly stated: "[tlhese people are 
committed terrorists," and, apparently making no distinction between a charge and a conviction, " . 
. . the reality is that they have been charged with something. They have been found to be engaging 
in battle on behalf of the al Qaeda or the Taliban . . . ". Department of Defense Briefing, 22 
January 2002, available at hm:l/ww.clobalsecuritv.o1dmilitarvflib/new2WOl/mil- 
020122-usia01.htm (emphasisadded). 
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pressure; and (iv) whether the tribunal appears to be independent. (1997) 24 

E.H.R.R. 221, 7 73." To determine impartiality, one must look at whether the 

members of the tribunal are free from personal prejudice and bias, both subjectively 

and objectively. Bid. A tribunal must not only be impartial, it must be seen to be 

impartial, and the European Court has held that there may be a violation of ECHR 

Article 6(1) where "the impartiality of the courts in question was capable of appearing 

to be open to doubt", Hauschildt v. Denmark (1990) 12 E.H.R.R. 266 (n[ 52, 53. 

Amici understand that U.S. law contains a similar principle. Cf. U'Ren v. Bagley, 245 

P. 1074, 1075 (Or. 1926) ("Courts, like Caesar's wife, must be not only virtuous but 

above suspicion."j. 

Amici submit that the Guantanamo Bay military commissions do not meet 

these stan*. The members of both the commissions themselves and the Review 

Panel are chosen not by ballot or rotation (the methods by which judges are normally 

detailed to a case in the U.S., the U.K. and elsewhere), but by the Secretary of 

Defense. The Secretary of Defense also has the power to remove them, at any time, 

simply by making a unilateral decision that there is "good cause" for so doing. Since 

"good cause" is either very broadly defined, or not defined at all, in the relevant 

Military Instructions, and since there is no provision for review of a decision by the 

Secretary to remove a member of a commission or Review Panel, this power appears 

to be essentially unfettered. The members.of these tribunals are, therefore, appointed 

at the discretion of one individual and have no security of tenure, but can be removed 

or replaced at any time. Given the degree of control exercised by the Secretary of 

30 The mbunal under m i n y  in F~ndhy was, in substance, a court marual. See also Cwper v .  
Un~ced Kinndom (2004) 39 E.H.R.R. 8 1 104 and Grieves v.  llnired Klnadom (2004) 39 E.H.RR 2 
1 69, considering whether coum mmk complied with the right to Gal b; an independent and 
impartial tribunal. In both cases, the Eurouean Court confirmed the tests it had orieinallv sa out in 
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Defense (who has already expressed his views on guilt) over both their appointment 

and their removal, it is not difficult to see how this system might operate as an 

improper influence on members of the military commissions and the Review Panel, 

thereby affecting their ability to act independently and impartially?' This does not 

meet the requirement of the appearance of impartiality. 

Moreover, the U.S. has deliberately chosen not to use existing fora, such as the 

domestic courts, courts martial or the Court of Appeal of the Armed Forces, all of 

which are known to be independent and impartial, to try Guantanamo detainees or to 

review their sentences. Rather, it has elected to establish an entirely separate system 

controlled exclusively by the Executive Branch. In their submissions, Respondents 

offer no explanation of the rationale behind this decision. The military commission 

system as currently constituted does not provide adequate guarantees of detainees' 

fundamental right at international law to trial by an independent and impartial 

tribunal. 

B. Military Commissions Violate International Law Because There Is 
No Appeal To An Independent Judicial Body. 

These failings are not cured by the right to challenge any eventual verdict 

through an appeal to a sufliciently independent court. The President's November 

2001 Military Order gives exclusive jurisdiction over cases like Hamdan's to 

members of the Executive Branch of government. "Detention, Treatment, and Trial 

of Certain NonCitizens in the War Against Terrorism," Military Order of 13 

November 2001, 5 7(b). The Executive Branch is thus prosecutor, judge, and jury, 

with the power to impose sentences of life imprisonment, or even death, a situation 

" See Findlay, supm, 776 ("Since all the members of the court-martial which decided MI Findlay's 
case were subordinate in rank to the convening officer and fell within his chain of command, Mr 
Findlay's doubts about the tribunal's indepcndencc and impartiality could be objectively 
justitied."). 
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that does not obtain even with respect to courts martial in the United States, where 

appeal can be had to the Court of Appeal for the Armed Forces. 

A meaninpful and independent appeal is a central aspect of the due process 

rights guaranteed by the Geneva Conventions, the ICCPR and other international 

instruments to which the United States is party or signatory. Article 106 of the 

Third Geneva Convention requires states to ensure prisoners the right to appeal 

convictions for war crimes "in the same manner as the members of the m e d  forces 

of the Detaining Power." The ICCPR likewise recognises the impoltance of a 

separate review of any tribunal's decisions. concerning both the guilt of the accused 

and his punishment: Article 14(5) provides that "Everyone convicted of a crime shall 

have the right to his conviction and sentence being reviewed by a higher tribunal 

according to law!' As the International Criminal Tribunal for Yugoslavia has 

emphasized, this language "reflects an imperative norm of international law," 

Prosecutor v. Hazim, Case No. IT-96-21, (ICTY Appeals Chamber Decision of Nov. 

22, 1996), available at h~://w\~w.un.ore/ictv/celebicila~~eaVdecision- 

el61 122PR3.htm. which compels states to provide the defendant in a criminal case the 

opportunity to correct error or injustice through an effective and independent superior 

judicial body. Implementing the Universal Declaration, the HRC has condemned a 

number of countries for restrictions on the right of appeal that pale in comparison to 

the limitations that Hamdan will face. Spain, for instance, has been found to be in 

violation of article 14(5) of the ICCPR for a system that narrowed the grounds for 

appeal before normal civilian courts for certain types of offences. Vazquez v. Spain, 

H.R.C. Communication No 70111996 of 1 1 August 2000.'~ 

32 Sec also Hill v. Spain. H.RC. Communication No 52611993 of23 June 1997. Egypt has also 
drawn criticism for ib "Emergency Law," which subjects civilians to military tribunals, without 
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Hamdan's right to an independent appeal is all the more essential in light of 

the military commission p d u r e s  outlined above and the processes for the 

collection and presentation of evidence discussed in subsection D below. These all 

increase the likelihood of a mistaken judgement and miscarriage of justice. As 

detainees convicted of terrorism-related offences could face the death penalty, any 

errors committed at the military commission level could turn out to be irreversible, 

further intensifying the United States' international legal obligation to provide 

effective and independent appeal of military commission deci~ions?~ 

C. International Law Requires That Detainees Be Allowed A Speedy 
Trial. 

It is a fundamental principle of international law that a person detained on 

suspicion of a criminal offence must be tried without delay and that pre-trial detention 

should be an exception, and be as short as possible. This right is enshrined in the 

Geneva Conventions, the ICCPR and numerous other international instruments. 

Article 9(3) of the ICCPR states that "[alnyone arrested or detained on a criminal 

charge shall be brought promptly before a judge or other ofticer authorized by law to 

exercise judicial power and shall be entitled to trial within a reasonable time or to 

re~ease"?~ The same provision of the ICCPR also stipulates: "[ilt shall not be the 

appeal to normal COW of law. Many observers insist that such a system violates article 14(5) of 
the ICCPR E.g.. lntemational Bar Ass'n, -1BA calls for end to use of (Emergency) Supreme State 
Security Coum and military courts in Egypt," February 2000, available at 
h P .  

Smith v. Jamaica, H.RC. Communication No 28211988 of 31 March 1993 ("the provision that a 
sentence of death may be imposed only in accordance with the law and not contrary to the 
provisions of the Covenant implies that 'the procedural guarantees therein prescribed must be 
observed, including. . . the right to review of conviction and sentence by a higher tribunal'."); see 
also H.R.C. General Comment No. 6(16), U.N. Doc. CCPR/C/2llRev.l, at 7, 7. 

See also H.R.C. General Comment 8(16), U.N. Doc. HRJlGen/llRev.7 at 132 ("in the view of the 
Committee, delays must not exceed a few days"). 
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general rule that persons awaiting trial shall be detained in c u s t ~ d ~ ~ ~ ? ~  The Third 

Geneva Convention, ACHR and ECHR contain similar provisions.)6 A long delay 

between arrest and trial inevitably affects the value of any evidence submitted at trial 

when it eventually occurs and may therefore prejudice the defence, for example where 

the judgment is based on statements by witnesses made many years after the relevant 

events occurred. Cagcw v. The Philippines, H.R.C. Communication No 78811997 of 

23 October 2001. Such prejudice is exaceibated where the defendant's own mental 

state might be deteriorating as a result of prolonged solitary confinement, thus 

impairing his ability to assist in his own defence. 

Despite its obligations under the ICCPR and the clear provisions of other 

treaties, the United States has held Hamdan in pre-trial detention for a period of more 

than thirty months, without bringing him before a judge or "other officer authorized to 

exercise judicial power" to determine his status, and without affording him a trial. 

Much of this period has been spent in conditions tantamount to solitary confinement. 

Hamdan is listed as one of the first detainees whose cases will be heard by a military 

commission, and it is proposed that his trial'will take place during December 2004.)' 

15 See also id, p 3 ("Protrial detention should be an exception and as short as possible"); ICCPR, art. 
14(3) (setting out minimum guarantees for individuals charged with a criminal offence, including 
the right to be tried without undue delay). 

l6 ACHR art. 7(5): "Any person detained shall be brought promptly before a judge or other officer 
authorized by law to exercise judicial power and shall be entitled to trial within a reasonable time 
or to be released without prejudice to the continuation of the proceedings"; ECHR, art. 5(3): 
"everyone arrested or detained...shall be brought promptly before a judge or other ofiicer 
auth&red by law to exercise judicial power and ihali be entiiled to fial itthin n reasonable time 
or to relcaoe wndina trial": Third Geneva Convenlion, art. 103: uial "shall take dace as soon as 
possible", and "in nocircumstanccs" shall pre-trial confinement exceed three monihs. 

I' See Dept. of Defense announcement of 14 July 2004 "Yemeni Detainee to Face Military 
 omm mi is ion". According w Respondents' ~ r i e f ,  at 12, line 27, "both the government and 
Hamdan have oro~osed that his Commission trial benin in December 120041". althourh no date has - . .. 
yet been fixed: - - 
The ICCPR docs not prohibit militarf commissions, but the use of such tribunals to h-y civilians 
should be very exceptional, and shwld take place under conditions which genuinely afford the full 
guarantees stipulated in ICCPR article 14. See H.R.C. General Comment No. 13(21), U.N. Doc. 
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Detention without lxial for almost three years clearly contravenes international 

law. Much shorter periods of pre-trial detention have been found to violate 

international law. The H.R.C. held that, in the absence of a satisfactory explanation 

by the detaining State Party, a pre-trial de.tention of twenty-three months breached 

articles 9(3) and 14(3) of the ICCPR. Brown v. Jamaica, H.R.C. Communication No 

77511997 of 23 March 1999. A period of twenty-two months' pre-trial detention was 

held to breach the same articles. Sextusv. Trinidad and Tobago, H.R.C. 

Communication No 81811998 of 16 July 2001. The H.R.C. considers that "in cases 

involving serious charges such as  homicide or murder, and where the accused is 

denied bail by the court, the accused must be tried in as expeditious a manner as 

possible." Francis v. Trinidad and Tobago, H.R.C. Communication No 89911999 of 

25 July 2002 (citing H.R.C. Communication No 47311991 (Barroso v. Panama)). 

U.S. courts also recognise the right to a spekdy trial, as protected by international law. 

In Martinez v. City of Los Angeles, citing the Restatement (Third) of the Foreign 

Relations Law of the United States and various intemational instruments, including 

the ICCPR and the Universal Declaration, the Court held that "there is a clear 

international prohibition against arbitrary arrest and detention", and that "[dletention 

is arbitrary 'if ... the person detained . . . is not brought to trial within a reasonable 

time'." 141 F.3d at 1384; accord Kadic v. Koradzic, 70 F.3d 232,242 (2d Cir. 1995) . 
D. Military Commissions Violate The Right To A Fair Trial Because 

They Admit Evidence Obtained Through Torture. 

Standard ~ l e s  on the admission of evidence applied in U.S. courts do not 

apply to the military commission process. It is therefore possible that confessions and 

other evidence procured through questionable interrogation methods, including 

HRUOm/l/Rcv.7, at 135. Thesc include the right to be informed of the chnrges against one 
promptly and in detail, the right to e d m  witnesses and the right to trial without undue delay. 
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torture, would be admissible against Hamdan and other detainees. See Military 

Commission Order No. 1, art. 6 D(1). The acceptance of evidence without regard to 

the means by which it was procured is contrary to international practice and, more 

importantly, violates the United States' obligations under the ICCPR and other treaty 

instruments, which it has publicly pledged to uphold. In a letter to S a t o r  Patrick J. 

Leahy, the Legal Counsel of the U.S. Defense Department made the following 

unequivocal statement: 

it is the policy of the United States to comply with all of its legal obligations 
in it treatment of detainees, and in particular with legal obligations prohibiting 
t o m .  Its obligations include conducting interrogations in a manner that is 
consistent with the Convention Against Torture and Other Cruel, Inhuman, or 
Degrading Treatment or Punishment . . . as ratified by the United States in 
1994. 

Letter from William J. Haynes 11, Legal Counsel of the U.S. Department of Defense, 

to the Honorable Pahick 1. Leahy, dated June 25, 2003, available at 

http://www.~.orcr/pre~d2003/06~etter-to-1eahv.~f. 

The international law prohibition on torture is widely recognized. The 

Universal Declamtion, for example, provides that "[nlo one shall be subjected to 

torture or to cruel, inhuman or degrading treatment or punishment." Article 5; see 

also ECHR, art. 3. So fundamental is this principle that it has entered into customary 

international law, having acquired the status of jus cogens (a perempto~ norm of 

customary international law from which no derogation is permitted). Prosecutor v. 

Funmdjizo, Case No. IT-95-1711 (ICTY Decision of 10 December 1998), at $5 137 

and 153 et seq., available at http:Nwww.un.or~ictv/h~ndziia/~alc2/iudgemenff 

index.htm. The ICCPR is unequivocal in its condemnation of torhm and inhuman 

and degrading treatment. ICCPR, art. 7. In particular, it provides that prisoners must 

be treated with humanity, and that their dignity must be respected. Id., art. 10. In all 
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of these international law instnrments, the right to be free from torture is absolute: it 

is not subject to any waiver or exception?' 

A direct corollary of the prohibition on torture and inhuman treatment of 

prisoners is that evidence obtained using such practices must be inadmissible in the 

adjudication of guilt or sentencing. The H.R.C. explained that the exclusion of such 

evidence is essential to the struggle against improper interrogation techniques. 

Human Rights Committee, General Comment No. 20, U.N. Doc. HRUGen/l/Rev.7, at 

$12. The H.R.C. reiterated this principle in Paul v. Guyana: "It is important for the 

prevention of violations under Article 7 that the law must exclude the admissibility in 

judicial pmedings of statements or confessions obtained through torture or other 

prohibited treatment." H.R.C. Communication No 72811996 of 21 December 2001, at 

~9.3.'~ The Supreme Court of the United States has also recognized that to admit 

improperly-acquired evidence will encourage detaining authorities to employ such 

tactics, undermining the integrity of the judicial system and the United States' ideals 

of due process. Hayner v. State of Washington. 373 U.S. 503,515 (1963)." 

" See H.R.C. General Comment No. 20, U.N. Doc. HRIIGenlllRev.7, at IS0 5 3; Tomre 
Convention, M. 2.2; Vanedoroglu v. Turkey, Eur. Court of H.R., Application No. 32357196 
(Decision of l l April 2000) at P 28, available at ~:/lwww.echr.coe.int/Enp/iudemen~~.ht 
("Even in thc most difficult of circumstances, such as the fight again* terrorism or crime, the 
Convention prohibits in absolute terms torture or inhuman or degrading treatment or punishment"). 

39 One consequence of the absolute nature of the prohibition on tomre is that the bar on tainted 
evidence must apply in "my pmcccdings," not merely regular court trials. G.K. v. Swiberlond. 
Cornmiace Against Torture Communication No 21912001 of 12 May 2003, at $ 6.10. The 
Committee Against T o m e  ("C.A.T.") is the body established under the Torture Convention to 
assess alleged violations of the Convention by signatory states. 

U.S. jurisprudence goes still funher in deterring improper interrogation of prisoners, excluding 
from evidence even subsequent confessions that could be reearded as "fruit of the ooisonous tree." 
Wong Sun v. ~nited~tofes;  371 U.S. 471 (1963). Amlcl not; that the English COU; of Appeal has 
meotly held that. as long as the UK neither swoorts nor oarticioates in torture. evidence obtained 
by torture may he admitted in cenain c i rc~nanecs .  '   ow ever, this decision has amaded 
widespread criticism, and leave to appeal has bccn sought (A. B, C. D. E. F. G. H, Mohmoud Abu 
Rideh Jomal Ajouoou md Secretory of StaIe for the Home Depnmenr [2CiJ4] EWCA 1123). 
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In the case of Guantanamo detainees, these fundamental rules of international 

law are far 6vm theoretical. Recent press reports and eyewitness accounts have 

raised serious doubts about the nature, extent and intensity of interrogation techniques 

employed in connection with the war on terror. Former prisoners allege physical 

abuse such as beatings, immersion in water, withholding medicine and subjection to 

pepper spray, and mental abuse including sexual humiliation, death threats and 

solitary confinement!' These reports underline the seriousness of the due process 

lacunae in the military commissions' rules of evidence. By not formally and clearly 

excluding from the military commission process evidenc~including possible 

confessions-obtained by torture, these procedures violate the United States' 

obligations under the ICCPR and other international instruments. 

E. Military Commissions Are.Discrimiuatory Because They Subject 
Foreign Citizens To Human Rights Violations That United States 
Citizens Do Not Suffer. 

While Hamdan and the other foreign detainees are brought before military 

commissions, American prisoners captured in Afghanistan under similar conditions 

are allowed to seek adjudication of their cases in the U.S. courts martial or civilian 

cowt system. This discrimination by nationality constitutes a separate violation of 

international law. 

The principle that governments must guarantee the rights of individuals within 

their jurisdiction equally, regardless of their national origin, lies at the very foundation 

of civilised concepts ofjustice. Equality before the law finds direct codification in the 

international instnunents the United States has signed and ratified, such as the ICCPR, 

4 ,  See, e.g.. Andrew Buncombe, "Shocking Guantanamo abuse revealed," The Independent, 4 
August 2004; Paul Waugh, "Tarek's Story." The Evening Standard, 3 Aug. 2004; Vi lwm Dodd 
and Tania Branigan, "Questioned at gunpaink shackled, forced to pose naked, British detain- tell 
their stories of Guamanamo Bay." The Guardian. 4 August 2004. 
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which obliges States Parties to ensure the rights recognized in the Covenant "to all 

individuals within its territory and subject to its jurisdiction . . . , without distinction 

of any kind, such as race, colour, sex, language, religion, political or other opinion, 

national or social origin, property, birth or other status" (article ~ ( l ) ) . ~ '  In effect, this 

rule arises directly out of the international law obligation that "all persons shall be 

equal before the courts and tribunals." ACHR, art. 1. Article 1 of the ACHR likewise 

obliges the United States to "ensure to all persons subject to their jurisdiction the free 

and full exercise of those rights and freedoms [recognized in the Convention], without 

any discrimination for reasons of .  . . national or social origin." Nor is this general 

requirement of equal treatment for individuals hailing from different countries relaxed 

in times of war and armed conflict. Article 16 of the Third Geneva Convention is 

clear that prisoners of war "shall be treated alike by the Detaining Power, without any 

adverse distinction based on . . . nationality . . . or any other distinction founded on 

similar criteria." 

In practice, international law requires that governments provide an objective 

and reasonable justification for differential treatment of individuals based on 

nationality. Decision of the Human Rights Committee under the Optional Protocol to 

the ICCPR , U.N. Doc. No. CCPR/C/59/D/601/1994, 1 8.5; Palau-Martinez v. 

France, European Court of Human Rights, Application No. 64927101 (Judgment of 

16 March 2004) at q 31, available at httu://www.echr.coe.int~Endiudpments.htm 

("different treatment is discriminatory . . . if it 'has no objective and reasonable 

justification,' that is if it does not pursue a 'legitimate aim' or if there is not a 

'reasonable relationship of proportionality between the means employed and the aim 

' See also H.R.C. General Comment No. 15(27), U.N. Doc. HRUGenlliRev.7. at 140 (''[Uhe 
general rule is that each one of the rights of the Covenant must be guaranteed without 
discrimination between citizens and aliens."). 
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sought to be realised"'); see also B a r c e l o ~  Traction Light and Power (Belg. v. Spain), 1966 

I.C.J. Rep. 6, 302-16 (Tanaka, J. dissenting) (differential treatment must have an objective 

justification). Because the equality principle is so deeply rooted in international law, the state 

seeking to derogate from it bears the burden of proving that it has discriminated in a way that 

is reasonable and proportionally related to a legitimate public goal. See Ian Brownlie, 

Principles of Public International Law 547 (6th ed. 2003). Contraty to its obligations under 

the ICCPR and other treaties, the United States has provided no cohermt justification for 

subjecting foreign detainees to inferior treatment. 

I l l  

I l l  
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CONCLUSION 

For the foregoing reasons, amin' respectfully request that this Court rule that, 

because the conditions of Hamdan's confinement and the process to which he is 

subject violate international law, his petition should be granted. 

Dated: September 29,2004 

Respectfully submitted, 

Of Counsel: 

Ralph Wilde DERINGER 
Law Department, University College 701 Pennsylvania Avenue, N.W.. Suite 600 
University of London Washington, DC 20004-2692 
Endsleigh Gardens (202) 777-4500 
London WClH OEG 

Paul Lomas Attorneys for Amici Curiae 
Elizabeth Snodgrass 
Briana Young 
Noab R u b i i  
FRESHFIELDS BRUCKHAUS 
DERINGER 
65 Fleet Street 
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INTEREST OF AMICI 

Amici are retired senior military officials with extensive experience in issues 

relating to legal policy, the laws of war, and armed conflict. Arnici have spent their careers 

commanding troops at home and overseas and protecting the nation from attack. Amici believe 

that the United States, for the sake of its own soldiers, must afford the protections of the Geneva 

Conventions to all individuals seized in armed conflicts and held in its custody. 

Brigadier General David M. Brahms served in the United States Marine Corps 

from 1963 through 1988, with a tour of duty in Vietnam. He served as principal legal advisor for 

POW matters at Marine Corps Headquarters in the 1970s and was directly involved in issues 

relating to the return of AmericanPOWs from Vietnam. From 1985 through 1988, he was the 

senior legal adviser for the Marine Corps. General Brahms is a member ofthe Board of 

Directors of the Judge Advocates Association. 

Vice Admiral Lee F. Gunn served in the United States Navy for 35 years. From 

1997 to 2000, he served as the Department of the Navy Inspector General. Admiral Gunn 

commanded the USS Barbey, Destroyer Squadron Thirty-One, and Amphibious Group Three, 

comprised of the 21 ships, 12 shore commands, and 15,000 Sailors and Marines of the Pacific 

Amphibious Forces. He served under General Anthony Zinni as Deputy Combined Forces 

Commander and Naval Forces Commander for Operation United Shield, the final withdrawal of 

United Nations peacekeeping forces from Somalia in 1995. 

Rear Admiral John D. Hutson served in the Navy from 1973 to 2000. He was the 

Navy's Judge Advocate General from 1997 to 2000. Admiral Hutson is now President and Dean 

of the Franklin Pierce L.aw Center in New Hampshire. 

Brigadier General Richard O'Meara retired from the United States Army after 36 

years of service in the active and reserve components. He is a combat veteran and former 

Assistant to the Judge Advocate General for Operations (IMA). He currently is a professor of 

International Relations at Monmouth Universitiand serves as adjunct faculty in the Defense 

Institute for International L,egal Studies. General O'Meara has lectured on human rights and rule 
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of law subjects in locations as diverse as Cambodia, Rwanda, Vietnam, and the Ukraine, and 

serves as a defense expert before the Special Court in Sierra Leone. 

INTRODUCTION 

Amici ask the Court to declare that the military commissions established by the 

President in his Military Order of November 13,2001, by which Respondents propose to try 

Petitioner Salim Ahmed Hamdan as an "enemy combatant," unlawfully denies Hamdan the 

protections of the Geneva Conventions. Amici ask the Court to order Respondents to provide 

Hamdan those protections. 

Amici's concern is more than theoretical: Respondents' denial of Hamdan's 

rights under the Geneva Conventions directly endangers American soldiers. As the Legal 

Adviser to the Department of State has observed: 

Any small benefit from reducing further [the application of the 
Geneva Conventions] will be purchased at the expense of the men and 
women in our armed forces that we send into combat. A decision that 
the Conventions do not apply to the conflict in Afghanistan in which 
our armed forces are engaged deprives our troops there of any claim 
to the protection of the Convention in the event they are captured and 
weakens the protections afforded by the Conventions to our troops in 
future conflicts. 

Memorandum from William H. Tat? IV, Legal Adviser, Dep't of State, to Counsel to the 

President (Feb. 2,2002), available at http://www.fas.org/sgp/othergov/tat?.pdf ("Tat? Memo"). 

Senator Biden has made the same point more bluntly: "There's a reason why we sign these 

treaties: to protect my son in the military. That's why we have these treaties. So when 

Americans are captured, they are not tortured." See http://biden.senate.gov/pressapp/record 

cfm?id=222640 (June 13,2004) (last visited Sept. 29,2004). 

The Geneva Conventions establish rnles for the treatment of citizens of signatory 

nations captured during war. The United States became a party to the Conventions to protect the 

safety and welfare of its own citizens. As Secretary of State Dulles stated during Senate 

consideration of the Conventions, America's "participation [in the Conventions] is needed to . . . 
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enable us to invoke them for the protection of our nationals." Geneva Conventions for the 

Protection of War Victims: Hearing Before the Senate Comm. on Foreign Relations, 84th Cong., 

1st Sess. 3-4 (1955). Senator Mansfield similarly urged that "it is to the interest of the United 

States that the principles of these conventions be accepted universally by all nations," for "[tlhe 

conventions point the way to other governments." He stated: 

Without any real cost to us, acceptance of the standards provided for 
prisoners of war, civilians, and wounded and sick will insure 
improvement of the condition of our own people as compared with 
what had been their previous treatment. 

101 Cong. Rec. 9960 (1955). Senator Alexander Smith voiced the same view: "I cannot 

emphasize too strongly that the one nation which stands to benefit the most from these four 

conventions is the United States . . . . To the extent that we can obtain a worldwide acceptance of 

the high standards in the conventions, to that extent will we have assured our own people of 

greater protection and more civilized treatment." Id. at 9962. 

The United States has been steadfast in applying the Conventions - even as to 

soldiers of governments that insisted the Conventions did not bind them, and even where the 

Conventions technically did not apply. Time and again the United States' adherence to the 

Conventions and its precursors has saved American lives. 

In World War 11, for example, it has been noted that "[tlhe American Red Cross 

attributed the fact of the survival of 99 percent of the American prisoners of war held by 

Germany . . . to compliance with the [I9291 Convention." Howard S. Levie, Prisoners of War in 

International Armed Conflict 10 n.44 (1977). And the fact that millions of POWs from all camps 

returned home was "due exclusively to the observance of the Geneva Prisoners of War 

Convention." Josef L. Kunz, The Chaotic Status of the Laws of War and the Urgent Need for 

Their Revision, 45 Am. J .  Int'l L. 37,45 (1951). The significantly higher mortality rate suffered 

by Soviet soldiers held by Germany can be explained by the fact that the 1929 Convention was 

not 'Ltechnically applicable" and was not applied to those prisoners. Levie, Prisoners of War in 

International Armed Conflict at 10 n.44. 
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Thousands of American soldiers taken prisoner during the Vietnam War also 

benefited fiom the United States' commitment to the Geneva Conventions. Although North 

Vietnam insisted that the Geneva Conventions did not apply to Amcrican prisoners, whom it 

labeled ''war criminals," the United States afforded all enemy POWs the protections of the 

Conventions to secure "reciprocal benefits for American captives." Maj. Gen. George S. Prugh, 

Vietnam Studies, Law at War: Vietnam 1964-73,-at 63 (1975). The United States afforded those 

protections not only to North Vietnamese soldiers but also to the Viet-Cong, who did not follow 

the "laws of war." Id.; see also Dep't of State Bull. 10 (Jan. 4, 1971) (Whitc House statement 

announcing President Nixon's demand that the North Vietnamese apply the Geneva Conventions 

to ease "the plight of American prisoners of war in North Viet-Nam"). 

These efforts paid off. Former ~ e r i c a n  POWs and commentators have 

recognized that the United States' application of the Conventions to North Vietnamese soldiers 

and Viet-Cong saved American soldiers from abuses when they were imprisoned in Vietnam. 

Speaking on the fiftieth anniversary of the Geneva Conventions, Senator McCain stated: 

The Geneva Conventions and the Red Cross were created in response 
to the stark recognition of the true horrors of unbounded war. And I 
thank God for that. I am thankful for those of us whose dignity, 
health and lives have been protected by the Conventions . . . . I am 
certain we all would have been a lot worse off if there had not been 
the Geneva Conventions around which an international consensus 
formed about some very basic standards of decency that should apply 
even amid the cruel excesses of war. 

Senator John McCain, Speech to the American Red Cross Promise ofHumanity Conference 

(May 6, 1999), available at http:llmccain.senate.goviindex.cfm?fuseaction=Newscenter. 

ViewPressRelease&Content-id=820 (last visited Sept. 29, 2004). Senator McCain stated that he 

and other POWs are grateful to have been "spare[d] . . . the indignity of [being] put on trial in 

violation of the conventions." Id. 

Since the Vietnam War, the United States has continued to insist on broad 

adherence to the Geneva Conventions. The emergent features of modem conflict - including 
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peacekeeping operations and police actions against warlords and terrorist networks -have not 

diminished the importance to the United States of adhering to the Geneva Conventions 

For example, following the capture of U.S. Warrant Officer Michael Durant in 

1993 by forces loyal to Somali warlord Mohamed Farah Aideed, the United States demanded 

assurances that Durant's treatment would be consistent with the protections afforded by the 

Conventions. The United States made this demand even though, "[ulnder a strict interpretation 

of the Third Geneva Convention's applicability, Durant's captors would not be bound to follow 

the convention because they were not a 'state."' Neil McDonald & Scott Sullivan, Rational 

Interpretation in Irrational Times: The Third Geneva Convention and the "War on Terror", 44 

Harv. Int'l L.J. 301, 310 (2003). 

As part of its negotiations on behalf of Durant, the United States stressed that 

Somali fighters captured by the United States would be treated as prisoners of war under the 

Geneva Conventions, even though Somalia had no functioning government and thus was not a 

"state" within the meaning of the Geneva Conventions. See Paul Lewis, U.N., Urged by US., 

Refuses to Exchange Somalis, N.Y. Times, Oct. 8, 1993, at A16. This approach bore fruit: 

"Following these declarations by the United States, heavy-handed interrogations of Durant 

appeared to cease, the Red Cross was allowed to visit him and observe his treatment, and he was 

subsequently released." McDonald & SuNivan, 44 Harv. Int'l L.J. at 310. 

Denying Guantanamo detainees the protections of the Geneva Conventions 

weakens the United States' ability to demand that the Conventions be applied to Americans 

captured during armed conflicts abroad. That Respondents believe they can justify denying the 

detainees those protections is cold comfort: 

Interpolating unrecognized exceptions into the contours of prisoner of 
war staUs . . . undermines the Geneva Conventions as a whole, [and 
could easily] boomerang to haunt U.S. or allied forces: enemy forces 
that might detain U.S. or allied troops would undoubtedly follow the 
U.S. lead and devise equally creative reasons for denying prisoner of 
war status. By [flouting] international law at home, the United States 
risks undermining its own authority to demand implementation of 
international law abroad. 
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Manooher Mofidi & Amy E. Eckert, "Unlawful Combatants" or "Prisoners of War": The Law 

and Politics ofLabels, 36 Comell Int'l L.J. 59,90 (2003).' 

Just such erosion, however, is already occurring. Alarmingly but predictably, 

other governments have begun citing United States policy to justify their repressive policies: 

Egypt. President Mubarak stated that Sept. 11 "created a new concept of 

democracy. . . especially in regard to the freedom of the individual." 

Liberia. President Taylor imprisoned and tortured a respected journalist, 

labeling him an "unlawful combatant." 

Zimbabwe. A spokesman for President Mugabe called for full investigation and 

prosecution of "media terrorism." 

Eritrea. The government suspended independent newspapers and jailed 21 

journalists and opposition politicians, citing links with Osama Bin Laden. 

China. The government applied a new terrorism charge against a U.S. 

permanent resident and democracy activist. 

Russia. The government linked its brutal tactics in Chechnya to Sept. 11 

Lawyer's Committee for Human Rights, Assessing the New Normal: Liberty and Securi~j for 

the Post-September I 1  United States, at 77-79 (Fiona Doherty & Deborah Pearlstein eds., 2003). 

I See also Steven W. Becker, "Mirror, Mirror on the Wall. . . ": Assessing the Aftermath of 
September Il th,  37 Val. U. L. Rev. 563, 572 (2003) (arguing that American failure to grant 
POW status under the Geneva Convention "is placing U.S. military personnel abroad in danger, 
as we have troops in many parts of the world, and it is reasonable to assume that at some time 
some of them may be captured. If the same treatment is applied to them, we would be hard put 
to argue otherwise."); Harold Hongju Koh, The Case Against Military Commissions, 96 Am. J. 
Int'l L. 337,340 (2002) (arguing that it "seriously disserves the long-term interests of the United 
States--whose nonunifonned intelligence and military personnel will conduct extensive armed 
activities abroad in the months ahead" to fail to follow the Geneva Conventions); John Cloud, 
What's Fair in War?, Time, Apr. 7,2003, at 66 (arguing that the United States should apply the 
Geneva Conventions because "it is that very document that could help those young American 
captives get home safe."). 
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By recognizing the rights that the Geneva Conventions afford captives like 

Hamdan, the United States can protect Americans captured in armed conflicts and avoid lasting 

damage to the rule of law abroad. 

SUMMARY OF ARGUMENT 

The military commission system established by the President's Military Order of 

November 13,2001 violates Hamdan's rights under the Geneva Conventions, as do the particular 

conditions of Hamdan's internment. Among the three Branches, the federal courts have the final 

say as to the meaning of the Conventions, and they also have the power and the duty to enforce 

the Conventions as judicially construed. This Court can and should declare that the military 

commission system violates Hamdan's rights under the Geneva Conventions and compel 

Respondents to adhere to the Conventions in their treatment of him. 

ARGUMENT 

I. THE COURT CAN AND SHOULD REQUIRE RESPONDENTS TO AFFORD 
HAMDAN THE PROTECTIONS OF THE GENEVA CONVENTIONS. 

Hamdan properly seeks judicial enforcement of the Geneva Conventions because 

the federal courts are the ultimate expositors of the meaning of treaties and may compel the 

Executive Branch to conform its actions to treaty requirements as judicially construed. The 

relevant portions of the Geneva Conventions obligate the Executive Branch without further 

action by Congress and therefore can be directly enforced by the courts. 

A. Federal Courts Are Empowered and Obligated to Interpret Treaties. 

Since the dawn of the Republic, it has been "emphatically the province and duty 

of the judicial department to say what the law is." Marbuv v. Madison, 5 U.S. (1 Cranch) 137, 

177 (1803). It similarly has long been the province and duty of Article I11 courts to interpret and 

apply treaties to which the United States is a party. The power to do so is conferred by Article 

111, cl. 2,7 1, which provides that "the judicial Power" extends to "all Cases, in Law and Equity, 

arising under this Consl.itution, the Laws of the United States, and Treaties made, or which shall 

be made, under their Authority." This power is also embedded in the Supremacy Clause, which 
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specifies that "[tlhis Constitution, and the Laws of the United States which shall be made in 

Pursuance thereof; and a11 Treaties made, or which shall be made, under the Authority of the 

United States, shall be the supreme Law of the Land." U.S. Const., Art. VI, cl. 2. As Alexander 

Hamilton explained in The Federalist No. 22: 

A circumstance which crowns the defects of the Confederation 
remains yet to be mentioned - the want of a judiciary power. Laws 
are a dead letter without courts to expound and define their true 
meaning and operation. The treaties of the United States, to have any 
force at all, must be considered as part of the law of the land. Their 
true import, as far as respects individuals, must, like all other laws, be 
ascertained by judicial determinations. 

TheFederalist Papers, at 150 (Clinton Rossiter ed., 1961). 

The Supreme Court recognized the power of Article I11 courts to interpret treaties 

in Owings v. Nonvood's Lessee, 9 U.S. 344 (1809). In that case the Court held that a 1794 peace 

treaty with Britain did not protect a Briton's claim to land from confiscation. Writing for the 

Court, Chief Justice Marshall stated: "The reason for inserting that clause [Art. VI, cl. 21 in the 

constitution was, that all persons who have real claims under a treaty should have their causes 

decided by the national tribunals." Id. at 348. Although Hamilton and Marshall were focused on 

the need to reserve treaty interpretation to federal rather than state courts, case law has since 

made clear that this reservation also applies against the other Branches. 

In Jones v. Meehan, 175 U.S. 1 (1899), the Court held - in the teeth of a contrary 

interpretation by Congress and the Executive Branch - that a treaty between the United States 

and a Chippewa tribe had granted a tribal chief fee simple title to certain land. The Court 

broadly affirmed that "[tlhe construction of treaties is the peculiar province of the judiciary." Id. 

at 3. Since then, the Court has often confirmed the ultimate role of the Judicial Branch in treaty 

interpretation. See, e.g., Perkins v. Elg, 307 U.S. 325 (1939) (ovenuling a State Department. 

interpretation of a citizenship treaty); Japan W'haling Ass'n v. Am. Cetacean Soc 'y, 478 U.S. 221, 

230 (1986) ("the courts have the authority to construe treaties and executive agreements"). 
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B. The Court May Compel the Executive Branch to Conform Its Actions to the 
Requirements of the Geneva Conventions as Judicially Construed. 

A core function of the Judicial Branch is to define not only the limits of its own 

powers, see Marbury, but also the limits of powers granted by the Constitution to the Political 

Branches. As the Supreme Court explained in Baker v. Carr, 369 U.S. 186 (1962): 

Deciding whether a matter has in any measure been committed by the 
Constitution to another branch of government, or whether the action 
of that branch exceeds whatever authority has been committed, is 
itself a delicate exercise in constitutional interpretation, and is a 
responsibility of this Court as ultimate interpreter of the Constitution. 

Id. at 21 1 .  Although the construction of a treaty by the Executive Branch is "of weight," it is 

"not conclusive upon courts called upon to construe" the treaty. Factor v. Laubenheimer, 290 

U.S. 276,295 (1933). 

Accordingly, federal courts - including the D.C. Circuit and this Court - have 

frequently overruled Executive Branch treaty interpretations and ordered the Executive Branch 

to conform its actions to those treaties as judicially construed. In British Caledonian Airways 

Ltd. v. Bond, 665 F.2d I. 153 @.C. Cir. 1981), the Circuit invalidated an FAA regulation as 

contrary to the Convention on International Civil Aviation, and in Rainbow ~Vavigation, Inc. v. 

Dep't ofthe Navy, 686 F. Supp. 354 (D.D.C. 1988), this Court overruled theNavy's 

interpretation of an agreement between United States and Iceland regulating bidding for military 

shipping contracts. 

Judicial willingness to overturn Executive Branch interpretations of treaties is 

especially marked when individual liberty is implicated. See, e.g., United Slates v. Decker, 600 

F.2d 733,738 (9th Cir. 1979) (liberty interest of accused weighed against holding dispute over a 

fishing treaty non-justiciable). And courts have been prepared to overturn Executive Branch 

interpretations of treaties in areas where deference is traditionally due. In Perkins, for example, 

the Supreme Court overturned the Secretary of State's interpretation of a naturalization treaty 

with Sweden. Under the Secretary's interpretation, an American-born woman whose father had 

taken her to Sweden as a child lost her U.S. citizenship while abroad. The Court declared the 
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woman a citizen, barred the government from deporting her, and ordered the Secretary to issue 

her a passport. 307 U.S. 325. 

C. Judicial Enforcement of the Geneva Conventions Does Not Depend on 
Further Action by Congress. 

Further action by Congress is unnecessary to ensure Harndan the protections of 

the Geneva Conventions. The relevant provisions of the Geneva Conventions are "self- 

executing," and in any event only military commissions that conform to the Geneva Conventions 

are authorized by existing statutory law. 

1. The Geneva Conventions are "self-executing". 

Courts may enforce duly ratified treaties that are "self-executing" without action 

by Congress. A self-executing treaty is one that "operates of itself without the aid of any 

legislative provision." Foster v. Neilson, 27 U.S. (2 Pet.) 253, 314 (1829), overruled in part on 

other grounds, UnitedStates v. Percheman, 32 U.S. (7 Pet.) 51 (1833). Such a treaty "expressly 

or impliedly" permits private actions by individuals to enforce its provisions. Head Money 

Cases, 112 U.S. 580, 598-99 (1884); Diggs v. Richardson, 555 F.2d 848, 851 (D.C. Cir. 1976); 

Z & F Assets Realization Corp. v. Hull, 114 F.2d 464,470-71 (D.C. Cir. 1940). A treaty may 

"contain both self-executing and non-self-executing provisions." Lidas, Inc. v. United States, 

238 F.3d 1076, 1080 (9th Ck. 2001). 

To determine whether a treaty is self-executing, a court typically looks to "the 

intent of the signatory parties as manifested by the language of the instrument, and, if the 

language is uncertain, it must then look to the circumstances surrounding its execution." Diggs, 

555 F.2d at 851. The "critical" factor is "the purposes of the treaty and the objectives of its 

creators." Islamic Republic ofIran v. Boeing Co., 771 F.2d 1279, 1283 (9th Cir. 1985). 

The relevant provisions of the ~ e n e v a  Conventions do not state whether they 

require implementing legislation. Thus, a court must look to the intent of the drafters, the intent 

of the Senate in ratifying the Conventions, and the purposes and objectives of the Conventions. 
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Evidence that the drafters intended the Conventions to be self-executing is 

provided by article 129 of the Geneva Convention Relative to the Treatment of Prisoners of War 

of Auyst  12,1949,6 U.S.T. 3316,75 U.N.T.S. 135 ("Geneva III" or 'Third Convention"). 

Article 129 is the only provision that speaks to domestic legislation, United States v. Noriega, 

808 F. Supp. 791,798 n.8 (S.D. Fla. 1992). It states that signatories should enact any legislation 

necessary to provide any additional penal sanctions for persons guilty of specified "grave 

breaches" of the Convention. The Convention, however, does not require legislation 

implementing the underlying prohibitions or sanctions. It would be anomalous to require 

legislation to implement additional sanctions but not the underlying prohibitions or sanctions. 

Consistent with the requirement of article 129, Congress enacted the War Crimes 

Act, 18 U.S.C. 3 2441, imposing criminal liability on any U.S. national committing a "grave 

breach" of the Conventions. Like the drafters, Congress saw no need to enact legislation 

providing for enforcement of the underlying prohibitions or sanctions 

The ratification history establishes that the Senate understood the Conventions to 

be enforceable in domestic courts without implementing legislation. The Foreign Relations 

Committee stated that the four Conventions are almost entirely self-executing: 

15. Extent of Imulementine. Lezislation Required: From information 
furnished to the committee it appears that very little in the way of new 
legislative enactments will be required to give effect to the provisions 
contained in the four conventions. 

Geneva Conventions for the Protection of War Victims: Report of the Senate Comm. on Foreign 

Relations, S. Rep. No. 9, 84th Cong. 1st Sess. 30 (1955). The Committee identified only four 

provisions that required implementing legislation, none pertaining to the protections of 

individuals at issue here. Id. at 30-31.~ 

The four provisions concerned (I) a restriction on commercial use of the Red Cross 
emblem; (2) the provision of workers' compensation rights to injured civilian detainees; (3) 
exemption of relief shipments from customs; and (4) a requirement that POW camps be 
identified with the letters PW, PG, or IC. 

Review Exhibit 32-A-ii(3 motions), Page 128 of 159 Pages 
Review Exhibits 30 to 33
Nov. 8, 2004 Session
Page 240 of 306



Review Exhibits 30 to 33
Nov. 8, 2004 Session
Page 241 of 306



Article 106 provides that "[elvery prisoner of war shall have . . . the right of 

appeal." 

Article 129 provides that "[iln all cucumstances, the accused persons shall 

benefit by safeguards of proper trial and defense"). 

As one district court has stated in reference to Geneva 111: 

[I]t is inconsistent with both the language and spirit of the treaty and 
with our professed support of its to find that the rights 
established therein cannot be enforced by the individual POW in a 
court of law. Afier all, the ultimate goalof ~ e n e v a  111 is to ensure 
humane treatment of POWs - not to create some amorphous, 
unenforceable code of honor among the signatory nations. 'It must 
not be forgotten that the Conventions have been drawn up first and 
foremost to protect individuals, and not to serve State interests.' 
[citing 3 International Committee of the Red Cross, Commentary on 
the Geneva Conventions (J. Pictet, ed., 1960)l. 

Noriega, 808 F .  Supp, at 799; see also United States v. Lindh, 212 F .  Supp. 2d 541, 553-54 (E.D. 

Va. 2002); Restatement (Third) of the Foreign Relations Law of the United States. 4 11 1, Rpt.'s 

Note 5 ("obligations not to act, or to act only subject to limitations . . . generally self executing"). 

Respondents do not acknowledge this authority. Instead, they argue that because 

the Foreign Relations Committee did not specifically state that violations of the 1949 treaty 

could be enforced through private actions, the legislative intent was to preclude such private 

actions. (Mot. 32.) As noted, however, the Committee specifically found the Conventions 

almost entirely self-executing 

Respondents also argue that the drafters must have intended to preclude private 

enforcement in domestic courts because the Conventions include provisions allowing nations to 

resolve their differences in interpreting the Conventions by diplomatic means. Id. at 31 n.20. 

One does not - and cannot - follow from the other. Under Respondents' logic, individuals from 

nations with scant bargaining power (such as Yemen), individuals captured fighting on behalf of 

a regime that no longer exists (such as the former government of Afghanistan), and citizens of 

the detaining nation (see, e.g., Hamdi v. Rumsfeld, 124 S .  Ct. 2633 (2004)) would be left without 
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a remedy. Indeed, Respondents' interpretation would render certain provisions nonsensical. For 

example, Geneva 111, art. 7 states that "[plrisoners of war may in no circumstances renounce in 

part or in entirety the rights secured to them by the present Convention." It is unclear why the 

Conventions would allow individuals to waive rights they cannot enforce. 

Several courts have recognized that the provisions of the Conventions relating to 

individual rights are self-executing and provide a private right of action. As one district court 

has stated, "[Geneva III,] insofar as it is pertinent here, is a self-executing treaty to which the 

United States is a signatory. It follows from this that the [Geneva 1111 provisions in issue here 

are a part of American law and thus binding in federal courts under the Supremacy Clause." 

Lindh, 212 F. Supp. 2d at 553-54 (footnotes omitted); see also Noriega, 808 F. Supp. at 797. 

Another district court has held that the Geneva Conventions "under the Supremacy Clause ha[ve] 

the force of domestic law." Padilfa ex ref. Newman v. Rush, 233 F. Supp. 2d 564,590 (S.D.N.Y. 

2002), remanded on other grounds, 356 F.3d 695 (2d Cir. 2003), rev'd on other grounds, 124 S. 

Ct. 271 1 (2004). 

Although the Fourth Circuit in Hamdi v. Rumsfeld stated the view that the 

Conventions are not self-executing, 316 F.3d 450,468-69 (4th Cir. 2003), its decision was 

vacated, 124 S. Ct. 2633 (as was the decision of this Circuit in A1 Odah v. United Slates, 321 

F.3d 1134 (D.C. Cir. 2003), see Rasul v. Bush, 124 S. Ct. 2686 (2004)). Moreover, contrary to 

the law of this Circuit, the Fourth Circuit declined to consider legislative intent or acknowledge 

that a treaty can provide an implied private right of action. See Diggs, 555 F.2d at 851.' The 

3 Judge Bork expressed a view similar to the Fourth Circuit's in his concumng opinion in 
Tel-Oren v. Libyan Arab Republic, 726 F.2d 774, 809 (D.C. Cir. 1984) (Bork, J.,, concumng). 
Like the Fourth Circuit, Judge Bork failed to consider the pertinent legislative hlstory or 
recognize that treaties can contain both self-executing and non-self-executing provisions. The 
Supreme Court rejected his reasoning in Sosa v. Alvarez-Machain, 124 S. Ct. 2739 (2004), in 
holding that the law of nations could be enforced under Alien Tort Claims Act. 
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Fourth Circuit's conclusion that the Geneva Conventions are not self-executing has been much 

~riticized.~ 

2. The federal statute governing military commissions requires 
compliance with the Geneva Conventions. 

"[Aln act of Congress ought never to be construed to violate the law of nations if 

any other possible construclion remains." Murray v. Schooner Charming Betsy, 6 U.S. (2 

Cranch) 64, 118 (1804) (Marshall, C.J.); accord McCulloch v. Sociedad Nacional de Marineros, 

372 U.S. 10, 21-22 (1963). "This rule of construction reflects principles of customary 

international law - law that [a court must assume] Congress ordinarily seeks to follow." 

F. Hoffman-La Roche Lfd. v. Empagran S.A., 124 S. Ct. 2359,2366 (2004). Thus, the federal 

statutes providing for military commissions, and allowing the President to set their procedures, 

must be intetpreted to authorize only commissions that conform to the Geneva Conventions. 

The Uniform Code of M i l i t v  Justice ("UCMJ") authorizes the President to write 

procedures for military commissions and states that, if practical, these procedures "shall . . . 

apply the principles of law and the rules of evidence generally recognized in the trial of criminal 

cases in the United States district court." 10 U.S.C. 8 836. The statute permits the President to 

suspend certain district court procedures, but does not authorize him to waive the fundamental 

guarantees of the Geneva Conventions. Therefore, under the Charming Betsy canon, a court 

must construe the authority granted by this statute to preclude any violation of customary 

international law, including the Geneva Conventions. 

4 See, e.g., Jordan J. Paust, Judicial powerto Determine the Status and Rights of Persons 
Detained without Trial, 44 Harv. Int'l L.J. 503,515 (2003) (Hamdi "incorrect"); Michael P. Van 
Alstine, Federal Common Law in an Age of Treaties, 89 Cornell L. Rev. 892,917 (2004) (Hamdi 
"erroneous"). 
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11. THE MILITARY COMMISSION SYSTEM VIOLATES HAMDAN'S RIGHTS 
UNDER THE GENEVA CONVENTIONS. 

A. The Geneva Conventions Applyto Hamdan. 

Hamdan is entitled to the protections of the Geneva Conventions because he was 

captured during an armed conflict between the United States and ~ f ~ h a n i s t a n . ~  Under the 

Conventions, the United States is required to treat Hamdan as a POW until a "competent 

tribunal" determines that he is not entitled to that designation. See Geneva 111, art. 5. If a 

"competent tribunal" determined that Hamdan is'not a POW, the United States would be 

required to provide him the protections of Article 3 ("Common Article 3 7 ,  common to all of the 

1949 Geneva Conventions, which sets minimum standards for the protection of detainees. 

1. The Geneva Conventions apply to Hamdan because he was captured 
during an international armed conflict. 

The Geneva Conventions were intended to be applied broadly to provide human 

rights protections to all ~nvolved in international armed conflicts. The Conventions were "drawn 

up first and foremost to protect individuals, and not to serve state interests." Commentary IV, at 

20. They use expansive language in order to "deprive belligerents, in advance, of the pretexts 

they might in theory put forward for evading their obligations." Id. 

Article 2 ("Common Article 2"), Common to the Third and Fourth Conventions, 

provides that the Conventions are applicable in "all cases of declared war or of any other armed 

conflict which may arise between two or more of the High Contracting Parties, even if the state 

of war is not recognized by one of them." Geneva 111, art. 2. Afghanistan is a party to the 

Conventions. See International Committee of the Red Cross, States Party to the Geneva 

Conventions and their Additional Protocols, ~ e b .  6,2004. Because Hamdan was captured in the 

course of the conflict between the United States and Afghanistan (see Hamdan Aff. at 10, Ex. B 

to Schmitz Decl. filed with Hamdan's petition), the Geneva Conventions apply to Hamdan. 

The factual assertions in this brief either appear in Hamdan's petition or have been 
reported to amici by Hamdan's counsel. For the purpose of deciding Respondents' motion to 
dismiss, these factual assertions must be taken as true. Warren v. District of Columbia, 353 F.3d 
36, 39 (D.C. Cir. 2004). 
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Respondtnts argue that Hamdan was captured not during the United States' 

armed conflict with Afghanistan but during a "separate" conflict with a1 Qaeda - a conflict that 

the United States happened to be fighting at the same time, on the same soil, using the same 

troops, and with the same objectives6 The conflict between the United States and a1 Qaeda can 

no more be separated from the conflict between the United States and Afghanistan than the 

conflict between Germany and the French Resistance in World War I1 can be separated from the 

conflict between Germany and France. Moreover, even if one could digest the fiction that there 

were two parallel conflicts in Afghanistan, Hamdan was captured by Afghan paramilitary forces 

allied with the United States and fighting the Taliban. See Hamdan Aff. at 10. 

Secretary of State Powell was therefore correct when he stated, soon after the 

United States invaded A.fghanistan, that the Geneva Conventions apply to both a1 Qaeda and 

Taliban fighters. Rowan Scarborough, Powell Wants Detainees to the Declared POWs, Wash. 

Times, Jan. 26, 2002. As his Legal Adviser stated (Tafi Mem. at 7 3): 

[The suggestion that there is a] . . . distinction between our conflict 
with a1 Qaeda and our conflict with the Taliban does not conform to 
the structure of the Conventions. The Conventions call for a decision 
whether they apply to the conflict in Afghanistan. If they do, their 
vrovisioris are avvlicable to all persons involved in the conflict - a1 . . 
Qaeda, Taliban, Northern Alliance, U.S. troops, civilians, etc. If the 
Conventions do not apply to the conflict, no one involved in it will 
enjoy the benefit of their protections as a matter of law.7 

6 See Presidential Mem. and Order to the Vice President, et al.,  dated Feb. 7,2002, at 11 2 , 
available at http://www.library.law.pace.edulresearch/020207~bushmemo.pdf (last visited Sept. 
29,2004) (accepting conclusion of DOJ and determining that provisions of Geneva do not apply 
to conflict with al-Qaeda in Afghanistan or elsewhere because, among other reasons, al-Qaeda is 
not a High Contracting Party to Geneva; also accepting legal conclusion of the Attorney General 
and DOJ that Constitution authorizes President to suspend Geneva Conventions as between the 
United States and Afghanistan, but declining to exercise that authority and determining instead 
that Geneva Conventions will apply to present conflict with the Taliban). 

See also Lawrence Azubuike, Status of Taliban andA1 Qaeda Soldiers: Another 
Viewpoint, 19 Conn. J. Int'l L. 127, 153-54 (2003) (arguing that the Third Convention should be 
applied to the conflict with a1 Qaeda because a1 Qaeda was an "enemy" of the U.S. in an armed 
conflict and its forces were so intertwined with the Taliban as to make them indistinguishable); 
Joan Fitzpatrick, Agora: Military Commissions: Jurisdiction ofMilitary Commissions and the 
Ambiguous War on Terrorism, 96 Am. J. Int'l L. 345,349 (2002) (noting that the conflict in 

(continued.. .) 
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Respondents' interpretation of Common Article 2 bears a disturbing resemblance 

to the interpretation of predecessor conventions adopted by Nazi Germany in World War 11. 

Exploiting "technicalities" and "ambiguities" in the 1929 Conventions, the Nazis refused to 

afford POW status to members of the armed forces of countries the Nazis occupied because 

those prisoners were no longer soldiers of any govenunent or state in existence. See Levie, 

Prisoners of War in International Armed Conflict, at 12. Responding to this brazen evasion of 

the conventions, Common .Article 2 was written "as a catchall, to include every type of hostility 

which might occur without being 'declared war,"' Commentary IY, at 14-15, thus ensuring that 

"nobody in enemy hands can be outside the law," id. at 51.' 

As one s~:holar has commented, Respondents' position "repudiates the very 

concept of a 'law' of war," substituting "a new form of international armed conflict that is 

subject to no identifiable norms of international humanitarian law" and "an international armed 

conflict in which all of the 'combatants' as defined by the Third Geneva Convention are on one 

side - that of the United States and its allies." Joan Fitzpatrick, Sovereignty, Territoriality, and 

the Rule o f l a w ,  25 Hastings Int'l & Comp. L. Rev. 303,317-18 (2002). 

2. Hamdan is entitled to be treated as a POW until a competent tribunal 
determines otherwise. 

Geneva TI1 has been interpreted to create a presumption that a prisoner who is 

captured in a war zone is a POW. See Yasmin Naqvi, Doubtful Prisoner-of- War Status, 847 Int'l 

Rev. Red Cross 571, 571 (2002). Moreover, article 5 of Geneva I11 and United States military 

regulations require prisoners to be afforded full POW status as long as there is any doubt about 

their status. Article 5 provides: 

Afghanistan was an international armed conflict in which the Taliban and Al Qaeda joined forces 
against the U.S. and its Afghan allies). 
8 See also Norman Ci. Printer, Jr., The Use of Force Against Non-State Actors Under 
International Law: An Analysis of the U.S. Predator Strike in Yemen, 8 UCLA J. Int'l L. & For. 
Aff. 331,371 (2003) (arguing that "the U.S. treatment of individual al-Qaeda members must 
comport with the strictures of the conventions because the conventions apply in all instances of 
international conflict."). 
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Should any doubt arise as to whether persons, having committed a 
belligerent act and having fallen into the hands of the enemy, belong 
to any of the categories enumerated in Article 4, such persons shall 
enjoy the protection of the present Convention until such time as their 
status has been determined by a competent tribunal. 

(Emphasis added.) See also AR 190-8; ~ ~ 2 7 - 1 0 . ~  To overcome the presumption and deny 

Hamdan POW status, therefore, Respondents must establish either that it is beyond doubt that 

Hamdan is not entitled to POW status, or that a competent hibunal has determined that he is not. 

Respondents cannot make either showing. 

Doubt as to :Hamdan's status starts with his capture by bounty-hunting Afghan 

paramilitary forces who had every incentive to manufacturer information to justify their reward. 

Hamdan Aff. at 10. "Pakistani intelligence sources said Northern Alliance commanders could 

receive $5,000 for each Taliban prisoner and $20,000 for a Qaeda fighter. As a result, bounty 

hunters rounded up any men who came near the battlegrounds and forced them to confess." Jan 

McGirk, Pakistani Writes ofHis US Ordeal, Boston Globe, Nov. 17, 2002, at A30. 

In addition, Army regulations provide that a detainee's status is "in doubt" under 

Article 5 whenever the detainee claims that he is entitled to POW status, as Hamdan has done. 

See Hamdan Pet. 36-42. Military regulations provide: 

A competent tribunal shall determine the status of any person not 
appearing to be entitled to prisoner of war status who has committed a 
belligerent act or has engaged in hostile activities in aid of enemy 
anned forces, and who asserts that he or she is entitled to treatment 
as a pris,oner of war, or concerning whom any doubt of a like nature 
exists. 

See AR 190-8, 5 1-6(b) (emphasis added). Navy regulations provide that even "individuals 

captured as spies or illegal combatants have the right to assert their claim of entitlement to 

The military regulations citcd in this brief express the interpretation of the Geneva 
Convcntions by the Un~ted States. See FM 27-10, ch. 3, Q 1 1  71(b) (explaining that AR 190-8 is 
the military's hterpretation of Article 5). 
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prisoner-of-war status before a judicial tribunal and to have the question adjudicated." NWP 1- 

14M: The Commander's Handbook on the Law of Naval Operations 5 11-7 (1995).1° 

Because Hamdan claims POW status, he is entitled under Article V and military 

regulations to POW protectrons until a competent tribunal determines otherwise. See also, e.g., 

Gherebi v. Bush, 352 F.3d 1278, 1283 n.7 (9th Cir. 2003) (suggesting that the failure to make 

status determinations by tribunals violates Article 5 and the military regulations that codify it), as 

amended by 374 F.3d 727 (9th Cir. 2004); Hamdi, 124 S. Ct. at 2658 (Souter, J., concurring in 

part, dissenting in part, and concurring in judgment); European Comn~ission for Democracy 

Through Law (Venice Commission), Council of Europe, Opinion on the Possible Need for 

Further Development of'the Geneva Conventions, at 9-10 (2003), available at http:livenice.coe. 

int~docsI2003/CDL-AD(2003)018-e.asp ("'Venice Commission Opinion") (last visited Sept. 29, 

2004)." 

'O See also George H. Aldrich, The Taliban, A1 Qaeda, and the Determination oflllegal 
Combatants, 96 Am. J .  :[nt'l L. 891,893 (2003) (the military regulation's "interpretation [of 
Article 51 clearly indicates that doubt arises and a tribunal is required whenever a captive who 
has participated in hostilities asserts the right to be a POW''). The United States has regularly 
conducted adjudications in the midst of conflicts to determine if detainees asserting the right to 
POW status are entitled to such protections See, e.g., Judge Advocate General's School, 
Operational Law Handbook 22 n.2 (O'Brien ed., 2003) (discussing hearings to determine 
whether detainees were entitled to POW status conducted during the first Gulf War); 
Contemporary Practice of the United States Relating to International Law, 62 Am. J .  Int'l L. 
754,768-75 (1968) (discussing hearings conducted during the Vietnam War); Note, 
Safeguarding the Enemy Within, 71 Fordham L. Rev. 2565,2574 (2003) (noting U.S. Army's 
establishment of widespread Article 5 tribunals in Vietnam to adjudicate POW status of enemy 
detainees). 

Article 45(1) of the first Protocol Additional to the Geneva Conventions provides that 
"[a] person who takes part in hostilities and falls into the power of an adverse Party shall be 
presumed to be a prisoner of war, and therefore shall be protected by the Third Convention, if he 
claims the status of prisoner of war. . . until such time as his status has been determined by a 
competent tribunal." Protocol Additional to the Geneva Conventions of I 2  August 1949, and 
Relating to the Protection of Victims of International Armed Conflicts, June 8 ,  1977,1125 
U.N.T.S. 3. Although the United States is not a party to Protocol 1, commentators have 
suggested that the rule established in Article 45(1) is now customary intemational law and that 
the United States regards Article 45(1) as customary international law. See Naqvi, supra at 591- 
93 (U.S. regards this rule as customary international law); Aldrich, 96 Am. J. Int'l L. at 892 
(Article 45(1) is "now a part of customary international law"). By violating Article 45(1), the 

(continued.. .) 
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Respondents assert that no doubt exists as to his status because the President has 

"determined" that Hamdan is a member of a1 Qaeda and is subject to the Military Order. (Mot. 

35-36). But the President cannot decide Hamdan's status because "the president is not a tribunal 

and cannot substitute for a tribunal under Article-5." Aldrich, 96 Am. J. Int'l L. at 897. Nor can 

the President justify departing from the requirements of Article 5 on the ground that the 

President has labeled Hamdan an "enemy combatant." Such a justification assumes its 

conclusion. Neither Articlc 5 nor the military regulations purport to withhold from so-called 

"enemy combatants" the right to have their status determined by a tribunal. 

The President's categorical refusal to provide POW protections to any of the 

detainees also violates Article 5's requirement that the prisoners receive individualized status 

determinations. This requirement is implicit in the rule that doubt as to a prisoner's status exists 

when the prisoner clain~s POW status. See Naqvi, supra, at 585-87. 

The individualized assessment required by Article 5 is a recognition of the 

realities of war: when largc numbers of people are rounded up, civilians, soldiers, and even 

"enemy combatants" are easily mistaken. Aller the Gulf War, the United States, as it had done 

following every conflict since the ratification oftbe Geneva Conventions, convened tribunals for 

detainees with unclear status. Of 1,196 tribunals convened, almost three quarters (886) resulted 

in a finding that the detainee was not a combatant at all, but a displaced civilian. Dep't of 

Defense, Conduct of tho Persian Guy War: Final Report to Congress (1992), available at 

www.ndu.edu/library/epubs!cpgw.pdf (last visited Sept. 29, 2004). Respondent Rumsfeld has 

acknowledged that some of the detainees at Guantanamo may be unlawfully detained: 

"Sometimes when you capturc a big, large group there will be someone who just happened to be 

in there that didn't belong in there." Dep't of Defense, Secretary Rumsfeld Media Availability 

en route to Camp X-Ray (Jan. 27,2002), available at www.defenselink.miWnews/Jan2002/ 

t01282002- t0127sdZ.html (last visitcd Scpt. 29,2004). 

United States therefore also violates Common Article 3. See Kadic v. Karadzic, 70 F.3d 232, 
242-43 (2d Cir. 1995); ~Mehinovic v. Vuckovic, 198 F .  Supp. 2d 1322,1351 (N.D. Ga. 2002). 
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If Article 5 were construed to allow the President to "determine" categorically 

that a designated class of prisoners is not entitled to POW status - especially a group as large and 

diverse as the Guantanamo detainees -the protections of Article 5 would be illusory. Such a 

construction "would give the detaining power an easy means to circumvent its obligation under 

Article 5 by simply declaring that it has no doubts that the conditions of Article 5 . . . are not 

satisfied." Venice Comm'n Opinion at 9. 

3. Hamdan is protected by Common Article 3 whether or  not he is 
deemed a POW. 

"If any person detained during an armed conflict is not a POW, such person 

nevertheless benefits from protections under Common Article 3 of the Geneva Conventions, 

which applies today in all armed conflicts and which incorporates customary human rights to due 

process into the conventions." Paust, supra at 514 & n.37. Common Article 3 requires humane 

treatment of prisoners and forbids "the passing of sentences and the carrying out of executions 

without previous judgment pronounced by a regularly constituted court affording all the judicial 

guarantees which are recognized as indispensable by civilized peoples." Geneva 111, art. 3. 

Common. Article 3 is applicable in the case of "armed conflict not of an 

international character," but it is not limited to non-international conflicts: Because intemational 

armed conflicts trigger "protections equal to, and in most areas greater than, those accorded by 

Common Article 3," Derek Jinks, September 11 and the Laws of War, 28 Yale J. Int'l L. 1,41 

(2003), "[the] minimum requirement [of Common Article III] in the case of a non-international 

conflict is a fortiori applicable in intemational conflicts," Commentary IV, at 14. 

Thus, the International Court of Justice has stated that "[tlhere is no doubt that, in 

the event of international armed conflicts . . . [the rules articulated in Common Article 31 . . . 
constitute a minimum yardstick, in addition to the more elaborate rules which are also to apply to 

intemational conflicts; imd they are rules which, in the Court's opinion, reflect what the Court in 

1949 called 'elementaq~ considerations of hum&ity."' Nicaragua v. United States, 1986 I.C.J. 

14, 113-14 (citation omitted). The ICJ stated that "[b]ecause the minimum rules applicable to 
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international and non-international conflicts are identical, there is no need to addrcss the question 

whether . . . [the actions alleged to be violative of Common Article 31 must be looked at in the 

context of the rules which operate for one or for the other category of conflict." Id. 

Similarly the Trial Chamber of the International Criminal Tribunal for the Former 

Yugoslavia found that Common Article 3 was applicable to the conflict in the former 

Yugoslavia whether or not that conflict was characterized as international or internal. 

Prosecutor v. Tadic, Case No. IT-94-1-A, ICTY, Trial Chamber, Decision on Defense Motion on 

Jurisdiction, Aug. 10, 1995, 65-74, available at http://www.un.org~icty/tadic/tn'alc2/decision- 

e/100895.htm (last visited Sept. 29,2004); see also Kadic, 70 F.3d at 242-43 (stating in its 

discussion of customary international law that Common Article 3 sets forth the "most 

fundamental requirements of the law of war"); Mehinovic, 198 F. Supp. 2d at 1351 (recognizing 

"the customary international humanitarian norms embodied in [Common Article 3]")." 

B. Respondents' Treatment of Hamdan Violates the Geneva Conventions. 

Whether Hamdan is deemed protected under the Third Convention as a POW or 

only under the basic pn~tections of Common Article 3, Respondents have failed to provide him 

with the judicial process and humane treatment which he is due. 

l2  Hamdan should also be understood to qualify for the protections due civilians under the 
Geneva N. Although Article 4 of Geneva N states that these protections are not available to 
"[n]ationals of a neutral state who find themselves in the territory of a belligerent state" (on the 
theory that those individuals are to be protected through diplomatic means) some commentary 
suggests that the protections of Geneva IV are to be provided to anyone who finds himself "in 
the hands of a Party to (he [armed] conflict." Art. 4. See, e.g., Commentary IV at 5 1 ("Every 
person in enemy hands must have some status under intemational law: he is either a prisoner of 
war and, as such, covered by the Third Convention, a civilian covered by the Fourth Convention, 
or again, a member of the medical personnel of the armed forces who is covered by the First 
Convention. There is no intermediate status; nobody in enemy hands can be outside the law."); 
accord FM 27-10, ch. 3 5 H I  73 (Army Field Manual, taking a similar position). Such a reading 
of Geneva IV is particularly appropriate in Hamdan's case because the Yemeni government's 
diplomatic efforts on Hamdan's behalf have so far been unavailing. 
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1. The military commissions violate the Third Geneva Convention and 
Common Article 3. 

Military commissionsper se do not violate the Geneva Conventions. Indeed, 

some of the amici have advocated the use of commissions - constituted with appropriate 

protections for defendants - in the current war against Al Qaeda. Such commissions, however, 

must provide at least the protections afforded by the Geneva Conventions unless Congress 

unmistakably provides otherwise. See Charming Betsy, 6 U.S. (2 Cranch) 64, and discussion at 

page 15, supra. Congress has not provided otherwise. 

The military commissions established by Respondents violate the Geneva 

Conventions because they fail to provide Hamdan (a) the right to a speedy investigation and trial, 

(b) the right to present an adequate defense, (c) the right not to have coerced confessions 

admitted as evidence, (d) the right to have his case heard before an independent tribunal, (e) the 

right to appellate review of his sentence, (f) the right to be free from retroactive punishments, 

and (g) the right to be free Crom discrimination in his sentencing and punishment. 

a) Right to a speedy judicial investigation and trial 

Article 103 of Geneva 111 requires that "~ludicial investigations relating to a 

prisoner of war shall be conducted as rapidly as circumstances permit and so that his trial shall 

take place as soon as possible. . . . In no circumstances shall this confinement [prior to trial] 

exceed three months." Hamdan has been in detention for nearly three years. Since being 

declared subject to military commission proceedings, he has been in detention for fifteen months, 

the last six of which he has spent in solitary confinement. See Hamdan Pet. 11; Charge Sheet for 

United States v. Hamdan, Hamdan Pet. 11. 

Respondents' actions also violate Common Article 3, which requires at least those 

minimum judicial protections "recognized as indispensable by civilized peoples." The content of 

these protections is defined through customary international law, which has found expression in 
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Article 75 of Protocol I," and in the International Covenant on Civil i d  Political Rights, G.A. 

res. 2200A (XXI), 21 L1.N.. GAOR Supp. (No. 16) at 52, U.N. Doc. A16316 (1966), 999 U.N.T.S. 

171, entered into force Mar. 23, 1976. ("IccPR").'~ 

Respondents' treatment of Hamdan violates Common Article 3 and customary 

international law because, by any measure, the proceedings against him have been "unduly 

delayed." See Protocol I, art. 75(4)(a) (requiring "an accused to be informed without delay of the 

particulars of the offence alleged against him"); ICCPR, art. 14(3)(c) (requiring detainees to be 

"hied without undue delay"). Hamdan was held prisoner for more than two-and-one-half years 

before Respondents issued their charges against him; the offenses of which he is accused 

allegedly occurred before the end of 2001. Approval of Charge and Referral, United States v. 

Hamdan. This delay has inevitably impaired his ability to mount an adequate defense, inasmuch 

as the trail of evidence has become cold and witnesses have become unavailable. 

" Although the United States has not ratified Protocol I (see supra note 1 I), its stated 
reasons for not ratifying Protocol I did not include objections to article 75, and the President 
specifically recognized that some provisions of Protocol I reflect customary international law. 
See Message from the Presidenr Transmitting Protocol IZAdditional to the 1949 Geneva 
Conventions, 26 I.L.M. 561,564 (1987). According to a JAG deskbook: 

Although the U.S. has never ratified either of these Protocols, [their] relevance 
continues to grow based on several factors: a. The US has stated it considers 
many provisions of Protocol I . . . to be binding customary international law. b. 
The argument that the entire body of Protocol I has attained the status of 
customary international law continues to gain in strength. . . d. U.S. policy is to 
comply with Protocol I and Protocol I1 whenever feasible. 

Judge Advocate General's School, U.S. Army, Legal Framework of the Law of War, in Law of 
War Workshop Deskbook 25,32 (Brian J. Bill ed., 2000), available at www.jagcnet.army.mil/ 
JAGCNETInternet/Honiepages/AC/ CLAMO-Public.nsflOIfc6fd99c6~0745e185256al 
d00467742/$FILE/LOW%20Deskbook %202000.pdf (last visited Sept. 27,2004). See also 
Douglass Cassel, Center for International Hum* Rights, Violations of lnfernational Ifurnan 
Rights and Humanitarian Law Arisingfiorn Proposed Trials Before United States Military 
Commissions, June 17, 2004, available at www.law.northwestern.edu/depts/clinic/ihdocs/ 
MilComms061704.pdf at n. 85 (last visited Sept. 27,2004). 
14 "All the rights . . . protected by the principal International Covenants [including the 
ICCPR] . . . are internationally recognized human rights . . . ." Restatement 8 701 Reporter's 
Note no. 6, 6 702, cmt. m (1987). 
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b) Right to present ah adequate defense 

The military commissions are a tilted playing field, a fateful contest with one- 

sided rules. The commissions severely handicap prisoners in conducting their defense. 

Under article 84 of Geneva 111, "[iln no circumstances whatever shall a prisoner 

of war be tried by a court of any kind . . . the procedure of which does not afford the accused the 

rights and means of defense provided for in Article 105." Article 105 mandates respect for 

various rights, including the right "to assistance by one of his prisoner comrades" in mounting a 

defense, and the right to have legal counsel able to "confer with any witnesses for the defense, 

including prisoners of war.'" Similarly, Common Article 3, Protocol I, and the ICCPR all set out 

required elements for an adequate legal defense under customary international law, providing 

that a detainee must "have all necessary rights a d  means of defense," Protocol I Art. 75(4)(a), 

and "adequate time and facilities for the preparation of his defense and to communicate with 

counsel of his own choosing," ICCPR at Art. 14(3). 

Contrary to these requirements, Hamdan is being held in solitary confinement, see 

Hamdan Pet, at 11, and thus may not confer with others interned at the Guantanamo Bay facility. 

Moreover, the Secretary of Defense has issued an order that authorizes the officer presiding over 

a military commission to restrict the access of the defense to witnesses significantly. 

Restrictions can "include, but are not limited to: testimony by telephone . . . or other electronic 

means; [and the] introduction of prepared declassified summaries of evidence." Dep't of Def. 

Military Comm'n Order No. 1 at § 6@)(2)(d) (Mar. 21,2002) ("MCO No. 1"). This order 

violates Hamdan's unconditional right to an adequate defense, which permits such limitations in 

"no circumstances whatever" and permits his counsel free access to "any witnesses." Geneva 111, 

arts. 84, 105; see also Protocol I, art. 75(4)(g) (allowing defendants to "obtain the attendance and 

examination of witnesses on his behalf under the same conditions as witnesses against him"); 

ICCPR art. 14(3)(e) (requiring that defendants be afforded access to witnesses %dm the same 

conditions" as the prosecution). 
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Because IIamdan is a citizen of Yemen, Hamdan's counsel sought to be allowed 

to have Yemeni officials meet with him. That request was denied. Hamdan's ability to assist in 

his own defense has also been hampered by poor translation. See, e.g., Neil A. Lewis, Terror 

Tribunal Defendant Demands to Be Own Lawyer, N.Y. Times, Aug. 27,2004, at www.nytimes. 

com/2004/08/27/politics/27gitmo.html ("The day's proceedings were marred by translation 

difficulties, which have been a chronic problem t?~roughout the week. Translators hired by 

defense lawyers in the audience provided alternate translations and criticized the choppy versions 

offered by the tribunal's interpreters."). Translation problems have plagued operations at 

Guantanamo for years. ,Tee 148 Cong. Rec. S5,843 (daily ed. June 20,2002) (letter from 

Senators Leahy and Grassley to the Inspector General of the Department of Justice questioning 

incidents of faulty translation by FBI translators at Guantanamo). 

The military resources available to Hamdan's defense also are insufficient: 

There is a stark and critical imbalance in the resources of the 
prosecution and defense attorneys. The prosecutors have an entire 
floor and a real staff - including researchers, clerks and paralegals. 
The defense attorneys - all six of them - work from one office. In the 
office there are just four computers and a copy machine that only 
periodically works. They have no.administrative staff. They are, to 
my eye, under water. It appears difficult, if not impossible, to 
practice law in this type of environment. The contrast with the 
prosecution's resources is stark. 

Deborah Pearlstein, Military Commission Trial Observation, Aug. 25,2004, at http://www. 

h u m a n r i g h t s f i r s t . o r g / u s ~ l a w / d e t a i n e e s l ~ . h t m  (last visited Sept. 29, 

2004). There are not enough computers and telephones to allow several defense teams to work 

simultaneously, even though the commissions are proceeding simultaneously. The conference 

table in the defense teams' offices was removed prior to the start of the commissions, forcing 

defense counsel to work on the floor. See Kenneth Roth, Letter to Defense Secretary Rumsfeld 

on the Military Commissions at Guantanamo Bay, Sept. 16,2004, available at www.hnv.org/ 

english/docs/ 2004/09/1 5iusdom93SO.htm (last visited Sept. 26,2004). 

Review Exhibit 32-A+(3 motions), Page 144 of 159 Pages 
Review Exhibits 30 to 33
Nov. 8, 2004 Session
Page 256 of 306



e) Right to exclude coerced and unreliable confessions as evidence 

Hamdan suffered physical abuse in Afghanistan when he was unable to provide 

answers that satisfied [J.S. troops, see Hamdan Aff. 10, and then was subjected to almost three 

ycars of constant mental and moral coercion at Guantanamo. For example, Hamdan was told 

that he would be offered U.S. citizenship if he would act as a witness against others. Id. at 11. 

He has been in solitary confinement so long that he has considered pleading guilty to unspecified 

charges simply to be released back into the general Guantanamo population. Id. at 12. 

The admission of confessions or tortured testimony - from or against Hamdan - 

would clearly violate domestic law, the UCMJ, 10 U.S.C. $ 831, and judicial protections 

"recognized as indisperisable by civilized peoples." Under Respondents' system, however, such 

evidence is required to be admitted before the military commission "if, in the opinion of the 

Presiding Officer [or a majority of the commission] . . . the evidence would have probative value 

to a reasonablc pcrson." See MCO No. 1 at Fj 6(D)(1). Moreover, Hamdan is hindered in 

rebutting such evidence: by the fact that he is likely to have access to it only in the form of 

summaries or "statements of the relevant facts that the [tortured testimony or other classified 

information] would tend to prove." Id. 5 6@)(5)(b). These summaries, although hearsay and 

thus difficult to contest, must be admitted if "probative . . . to a reasonable person," even if the 

prejudicial value of the evidence outweighs its probative value. Id. at 6(D)(1). 

) Right to an independent and impartial tribunal 

"In no circumstances whatever shall a prisoner of war be triedby a court of any 

kind which does not offer the essential guarantees of independence and impartiality as generally 

recognized." Geneva EI, art. 84; see also Hamdi, 124 S .  Ct. at 2648 (detainees are entitled to "a 

fair opportunity to rebut the Government's factual assertions before a neutral decisionmaker"). 

The same guarantee of an independent and impartial tribunal is implicit in Common Article 3, 

via customary international law, Protocol I art. 75(4), and the ICCPR art. 14(1). 

Thc tribunal established by Respondents to judge Hamdan is not impartial. The 

military commission, named by an Appointing Authority who was in turn named by the 
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Secretary of Defense, is composed of apresiding officer and five other members (including one 

alternate). The presiding officer is a retired military judge; the other five members of the 

commission are active military officers who "continue to report to their parent commands," 

Dep't of Def. Military Comm'n Instruction No. 6 (Apr. 30,2003), 9 3(A)(8). Although the 

Military Commission Instruction promises that "the consideration or evaluation of duty as a 

member of a military commission is prohibited in preparing effectiveness, fitness, or evaluation 

reports of a commission member," it is difficult to believe that such considerations would not 

occur to any member of tht: commission with ambitions for higher military position. 

That this is not an impartial tribunal is apparent not only in the structure of the 

commission hut also in its particular composition. The presiding officer has admitted stating that 

he did not believe there was any "speedy trial" issue at stake for the Guantanamo detainees." 

During preliminary proceedings, he also purported to predict the ruling of the Appointing 

Authority, based upon his close friendship with the Authority. See Roth, Letter to Defense 

Secretary Rumsfeld. Other commission members were involved in the capture and interrogation 

of enemy forces in Afghanistan, led efforts to transport captives from Afghanistan to 

Guantanamo, or were otherwise involved in military operations in ~fghanistan. '~ One member 

has admitted calling the Guantanarno detainees "terrorists."" 

The structure of the commission also casts doubt on its competence and 

independence. The presiding officer is the only member of the commission with legal 

experience. The lack of legal experience on the part of the other members of the commission 

became clear during voir dire questioning, when the alternate member admitted to not knowing 

See John Hendren, Trials and Errors at Guantanamo, L.A. Times, Aug. 29,2004, at Al.  
l 6  See Vanessa Blum, Defense Lawyer Challenges Impartiality of Guantanamo Commission 
Members, Legal Times, Aug. 26,2004, available at www.law.com/ jsplarticle.jsp?id= 
1090180421066 (last visited Sept. 12.2004). 
" See Toni Locy, US.  Tribunal CouldLose Members, USA Today, Sept. 14,2004, at 5A, 
available at www.usatoday.com/ printeditiodnewsl20040915/a~tribunalslS.art.htm (last visited 
Sept. 29,2004). 
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what the Geneva Conventions are. Hendren, supra ('"Do you know what the Geneva 

Convention is, sir?' Swift asked. 'Not specifically. No, sir.' Lt. ~ o l . a n s w e r e d .  

'And that's being honest "3. But it is the full commission, not just the presiding officer, that has 

the authority to"provide a full and fair trial" and lo "proceed impartially and expeditiously, 

strictly confining the proceedings to a full and fair trial of the charges, excluding irrelevant 

evidence, and preventing any unnecessary interference or delay." MCO No. I at 5 6(B)(I)-(2). 

For Hamdan, it is a no win situation: The members of the commission either may disregard the 

presiding oflicer on matlers that require legal experience, for example, the admissibility of 

evidence"; or they may defer to him indiscriminately because of his legal experience. 

In addition, the tribunal process facing Wdmdan ends with a decision by the 

President or by the Secretary of Defmse. MCO No. 1 at 5 6(H)(2), (5)-(6). The President and 

Secretary are not impartial: their political reputations are at stake in these highly visible 

commission hearings. The members of the military commission, and the Appointing Authority 

and the review panel, id at 6 6(H)(3)-(4), who have intermediate appellate authority, similarly 

cannot be impartial becausux: they are members of an organization whose reputation is at stake. 

And they are not independent because they repoi indirectly to the President and the Secretary of 

Defense - as do the prosecution and defense staff. 

It is diEcul1 indeed to believe that the commission memberscould remain 

impartial following the President's public statement, "I know for certain that these are bad 

people", Guy Dinmore & Cathy Newman, Iraq Controversies Mar Ovations for Blair. Fin 

Times, July 18,2003, a1 3, and the statement of Secretary Rumsfeld that the Guantanamo 

detainees are "among the most dangerous, best-trained, vicious killers on the face of the Earth," 

Jess Bravin, Jackie Calmes & Carla Anne Robbins, Status of Guantanarno Bay Detainees Is  

Focur of Bush Security Team k Meeting, Wall St. I., Jan. 28,2002, at A16. 

l R  Interlocutory questions, "the disposition of which would effect a termination of 
proceedings with respect to a charge," are to be referred to the Appointing Authority. MCO No 
1 at 6 4(A)(S)(d). 
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e) Right to appeal to a civilian court 

Under article 106 of the Third Convention, "[elvery prisoner of war shall have, in 

the same manner as the members of the armed forces of the Detaining Power, the right of appeal 

or petition from any sentence pronounced upon him, with a view to the quashing or revising of 

the sentence or the reopening of the trial." For U.S. military personnel, referral to a Cot& of 

Criminal Appeals of court-mdial cases is mandatory for any member of the U.S. military who 

receives a sentence of confinement for one year unless this appeal has been waived. 10 U.S.C. 5 

866(b). Thereupon, discretionary review by the Court of Appeals for the Anned Forces and the 

Supreme Court of the United States is available. Id. 4 867(a)-a(a). The Court of Appeals for the 

Armed Forces is composed of five civilian judges, appointed by the president with the advice 

and consent of the senate for a term of 15 years, and removable only for cause. 10 U.S.C. 5 942. 

I-Iamdan, however, is due only an administrative review by the Appointing 

Authority, further review of the trial record by a panel of military officers, and final review by 

the Secretary of Defens~: or the President. MCO No. 1 at 5 6(H). There is no provision for 

review by a true judicial body: 

[Mlilitary tribunals shall have exclusive jurisdiction with respect to 
offenses by the individual; and . . . the individual shall not he 
privileged to seek any remedy or maintain any proceeding, directly or 
indirectly, or to have any such remedy or proceeding sought on the 
individual's behalf, in (i) any court of the United States, or any State 
thereof, (ii) any court of any foreign nation, or (iii) any international 
tribunal. 

The White House, President Issues Military Order (Nov. 13,2001), 5 7(b), available at 

http://www.whitehouse.gov/news/released2001/I 11 print12001 11 13-27.11tsnl (last visited 

September 29,2004). 

0 Right to be free from retroactive punishments 

Common Article 3 incorporates the customary international due process rights of 

Protocol 1, art. 75(4)(c), which states that "[nlo one shall be accused or convicted of a criminal 
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offence on account of any act or omission which did not constitute a criminal offence under the 

national or international law to which he was subject at the time when it was committed . . . ." 

Among other acts, Hamdan has been accused of conspiracy to commit two 

offences: (i) dest~ction of property by an unprivileged belligerent, and (ii) terrorism. 

According to the International Committee of the Red Cross, as to each offense, "[ilt is doubtful 

that this crime, as defined [within Dep't of Def. Military Comm'n Instruction No. 2 (Apr. 30, 

2003), 8 6(B)], exists under the law of armed conflict . . . . Violation of the prohibition against 

retroactivity is of concern." International Committee of the Red Cross, Analysis of Proposed 

Military Commissions, Nov. 24, 2003, on file with the authors. 

g) Right to nondiscriminatory treatment 

Under Common Article 3, persons not taking active part in the conflict "shall in 

all circumstances be treated humanely, without any adverse distinction founded on race, color, 

religion or faith, sex, birth or wealth, or any other similar criteria." However, the government 

has agreed to stronger procedural protections for military commission defendants from Australia 

and Great Britain: These defendants are permitted the involvement of foreign lawyers as 

consultants, confidential communications with their lawyers, and increased family contacts. 

David Hicks, a detainee from Australia, will be permitted to serve any sentence in an Australian 

prison.19 Despite requests from the government of Yemen, Hamdan has received no such 

assurances. 

The very fact that Hamdan is subject to the military commissions violates the 

nondiscrimination protections of Common Article 3 because U.S. citizens are beyond their 

jurisdiction. Military Order of Nov. 13,2001, at 5 2 ("The term 'individual subject to this order' 

shall mean any individual who is not a United States citizen . . ."). 

19 See B. Graham B T. Branigan, Two Britons at Guantanamo Will Not Face the Death 
Penalty, Washington Post, July 23,2003, at A18; Dep't of Def. News Release No. 892-03, US. 
and Australia Announce Agreements on Guantanamo Detainees (Nov. 25,2003). 
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2. Hamdan's conditions of internment violate the Geneva Conventions. 

For over two-and-a-half years, Haindan has been subject to (a) arbitrary detention, 

(b) questioning under unlawful coercion, (c) solitary confinement with limited access to sunlight 

and exercise, (d) infrequent medical treatment, and (e) baniers to the free exercise of his religion. 

This treatment violates the Geneva Conventions. 

a) Prolonged arbitrary detention 

The Supreme Court has recently recognized a customary international legal 

prohibition against prolonged arbitrary detention. See Sosa v. Alvarez-Machain, 124 S. Ct. 2739, 

2768 (2004). The Court cited the Restatement (Third) of Foreign Relations Law, which declares 

that a state violates customary international law "if, as a matter of state policy, it practices, 

encourages, or condoner; . . . (e) prolonged arbitrary detention . . . ." Restatement 5 702. 

"Detention is arbitrary if it is supported only by a general warrant, or is not accompanied by 

notice of charges; if the person detained is not given early opportunity to communicate with 

family or to consult counsel, or is not brought to trial within a reasonable time." Restatement 

3 702, cmt. h. The Court also noted that the International Court of Justice, in addressing the 

hostage crisis in Iran, might properly have labeled the hostage situation as "arbitrary detention" 

in part because the crisis "lasted 'many months."'Sosa, 124 S .  Ct. at 2768 11.27 (citing United 

States v. Iran, 1980 I.C.J. 3', 42). 

Hamdan did not receive notice of the charges against him for eighteen months - 

assuming that he was indeed informed that he is subject to the military commission when the 

President made that determination in July 2003. Charge Sheet for United States v. Hamdan. 

Hamdan has been detained for almost three years, during which time he had very limited contact 

with family and counsel. Hamdan's detention exceeded the roughly fourteen months of the 

hostages' confinement in 1ran." That ~ a m d i ' s  detention has been prolonged and arbitraryby 

any reasonable standard is obvious. 

-- 
'O See BBC, 1981. Tehran frees US hostages after 444 days (n.d.), available at 
http:llnews.bbc.co.uWonthisday/hi/dateslstories/january/2l/newsid2506000/ 2506807,stm. 
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b) Questioning under coercion 

Hamdai was told that he would"remain in custody until such time as he wishe[d] 

to plead guilty to some unspecified crime against the United States . . . arid that his appointed 

defense counsel [was] . . . available only to assist Hamdan in pleading guilty to some unspecified 

offense." Hamdan Pet. 12. Because he has refused to plead guilty, he has been kept from his 

family and home for nearly three years. See id. at I 1 ,  13. This treatment violates article 99 of 

the Third Convention, which states that "[nlo moral or physical coercion may be exerted on a 

prisoner of war in order to induce him to admit himself guilty of the act of whch he is accused." 

"[Plrisoners of war must at all times be protected, particularly against acts o f .  . . intimidation." 

Id. art. 13. "No physical or mental torture, nor any other form of coercion, may be inflicted on 

prisoners of war to secure from them information of any kind whatever. Prisoners ofwar who 

refuse to answer may not be threatened, insulted, or exposed to unpleasant or disadvantageous 

treatment of any kind." Id. art. 17. Finally, this treatment violates Article 75 of Protocol I, 

which forbids "torture of all kinds, whether physical or mental." 

c) Solitary confinement without access to sunlight 

Article 21 of the Third Convention requires that, except for confmement resulting 

fiom disciplinary sanctions, POWs "may not be held in close confmement except where 

necessary to safeguard their health . . . ." In fact, "[p]risoners of war shall be quartered under 

conditions as favorable as those for the forces of the Detaining Power who are billeted in thc 

same area" - conditions that "shall in no case be prejudicial to their health." Art. 25. Moreover, 

POWs "shall not be separated from prisoners of war belonging to the armed forces with which 

they were serving at the tirne of their capture, except with their consent." Art. 22. Article 75(1) 

of Protocol I, incorporated in Common Article 3; requires detainees "to be treated humanely in 

all circumstances". 

The years of confinement away fiom his family - and now his solitary 

confincmcnt without access to sunlight or fellow internees - have endangered Hamdan's 
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psychological well-being, and put him, in the words of an examining psychiatrist, at risk of 

"serious mental injury." Hamdan Pet. 11, 13. 

d) Inadequate medical treatment 

The Thirdl Convention provides that POWs are to receive without charge "the 

medical attention required by their state of health" Art. 15, and that "[mledical inspections of 

prisoners of war shall be held at least once a month," Art. 31. Such medical care is also implicit 

in article 75(1) of Protocol I, incorporated in Common Article 3, which requires detainees "to be 

treated humanely in all circumstances." Hamdan, however, receives medical care infrequently - 

he is seen by a physician1 once every four to five months. Hamdan's health is such that more 

critical, timely interventi~on is regularly required. The years of confinement away from his 

family - and now his solitary confinement at Camp Echo at Guantanarno -have put him at risk 

of "serious mental injury." He has lost 50 pounds and is on a hunger strike against his condition. 

Respondents have thus violated their legal duty under the Geneva Conventions to provide 

Hamdan the basic medical assistance he requires. 

e) Restrictions on free exercise of religion 

Hamdan has been denied access to important religious texts other than the Koran, 

and he has not had access to a Muslim chaplain, except for a brief period, in the time he has been 

interned at Guantanamo. ?he Third Convention mandates that detainees "shall enjoy complete 

latitude in the exercise of their religious duties, including attendance at the service of their faith, 

on condition that they comply with the disciplinary routine prescribed by the military 

authorities." Geneva 111, art. 34. 

The seriousness of these treaty violations is magnified by the religious context of 

the armed conflict in which Hamdan was sold to the United States. The United States effectively 

is at war with radical Islam. Violating the religious liberties of Muslim captives in that war can 

only heighten the likelil~ood of grisly retribution against Americans. 
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111. The Court Should Order Respondents to Treat Hamdan in Accordance with the 
Geneva Conventions. 

Hamdan has languished in Respondents' custody for nearly three years. He has 

spent much of that time in solitary confinement - deprived of sunlight, exercise, medical care 

and other basic human meeds. His mental and physical health have deteriorated dangerously. 

Respondents, however, assert that the Court is required to ignore Hamdan's plight 

and must abstain from adjudicating his claims until some later time after the military commission 

completes its work. Respondents misstate the requirements of the abstention doctrine and 

disregards the harm Hamdan will suffer if he is required to endure even longer delays. 

A. Abstention Is Not Appropriate Because Hamdan Challenges Executive 
Branch Authority. 

Hamdan asserts that Respondents are unlawfully denying him protections to 

which he is entitled under the Geneva Conventions by proposing to try him before a military 

commission that, by its design, violates the Conventions. The commissions cannot determine 

their own lawfulness, e!specially when their existence reflects Respondents' determination not to 

follow the Conventions' requirements. Abstention is not appropriate. 

The core function of the Judicial Branch - ensuring that neither it nor the Political 

Branches transgress the limits of their constitutional authority - cannot be assumed by the other 

Branches. As the plurality stated in N. Pipeline Constr. Co. v. Marathon Pipe Line Co., , "[tlhe 

judicial power of the United States must be exercised by courts having the attributes prescribed 

in Art. 111." 458 U.S. 50, 59 (1982). The courts have consistently granted litigants access to a 

judicial tribunal despite government appeals for deference to military tribunals. 

In Reid 1. Cbvert, 354 U.S. 1 (1957). the Supreme Court affirmed the power of a 

district court to grant relief to the spouses of militarypersomel whom they claimed were being 

unconstitutionally subjected to prosecution under the UCMJ. In McElroy v. Guarliardo, 361 

U.S. 281 (1960), the Court held that a civilian employee of the armed forces serving with the 

armed forces in a foreign country could not constitutionally be subjected to a court-martial in 

time of peace. And in Toth v. Quarles, 350 U.S. 1 1 (1955), the Court held that a former Air 

Review Exhibit 32-A&(3 motions), Page 153 of 159 Pages 
Review Exhibits 30 to 33
Nov. 8, 2004 Session
Page 265 of 306



Force serviceman could not constitutionally be subjected to trial by court-martial for crimes 

alleged to have been committed while he was in the military. 

In each of these cases, the Court determined that adjudication of the petitioner's 

claim should proceed immediately in the Article 111 court and not await further proceedings by 

the military tribunal. As in Reid, McElroy and Toth, this Court may vindicate Hamdan's claims 

"without requiring exhaustion of military remedies" because "the expertise of military courts. [do 

not extend] to the consideration of constitutional claims of the type presented." Noyd v. Bond, 

395 U.S. 683,696 n.8 (1969). 

B. Abstention Is Not Appropriate Because Hamdan Raises Substantial 
Arguments Challenging the Jurisdiction of the Military Commissions. 

A person need not submit to a trial before a military tribunal "if the military court 

has no jurisdiction over hitn." New v. Cohen, 129 F.3d 639, 644 (D.C. Cir. 1997). For this 

reason, a federal court need not abstain in deference to military commissions (and a petitioner 

need not exhaust his claims before the military tribunal) where the petitioner "rais[es] substantial 

arguments denying the right of the military to try [him] at all." Id. (quoting Schlesinger v. 

Councilman, 420 U.S. '738,759 (1975)). 

Respondents' amicus, relying on New, asserts that this Coutt is required to abstain 

unless it is "undisputed that the persons subject to the court-martials never ha[ve] been or no 

longer [are], in the military." Washington Legal Foundat. Amicus Br. 11. In New, however, the 

D.C. Circuit held that the illrticle 111 courts have the authority to consider all "substantial" 

arguments challenging the jurisdiction of military tribunals. New, 129 F.3d at 644. The Court in 

New rejected the petitioner's jurisdictional challenge to the military tribunal only afier 

considering the merits of the challenge. Id. at 646. 

Abstention is not required or appropriate here because Hamdan's claim is that the 

military commissions have no right to adjudicate Respondents' charges against him. His petition 

raises "substantial" arguments that the military tribunals lack both personal and subject matter 
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jurisdiction over him. Ske Hamdan Pet. 69-72. Accordingly, Hamdan's challenges to the 

jurisdiction of the military tribunals can and must be resolved by an Article 111 court.21 

C. Councilntan Does Not Require This Court To Abstain. 

In Counc,ilman, 420 U.S. 738, the Supreme Court held that an Article I11 court 

should not enjoin a pending court-martial proceeding against a service member who was charged 

with committing a criminal offense while on active duty. Id. at 746. The Court gave three 

reasons why considerations of comity can preclude a federal court kom enjoining such a pending 

proceeding. None of those reasons applies here. 

First, the Court recognized that the military justice system must remain free from 

undue interference in disciplining its own officers because "[tlhe military is a 'specialized 

society separate from civilian society' with 'laws and traditions of its own developed during its 

long history."' Id. at 757 (quoting Parker v. Levy, 417 U.S. 733,743 (1974)). The military's 

"primary business" is to "fight or be ready to fight wars should the occasion arise," and the 

military must "insist upon E L  respect for duty anda discipline without counterpart in civilian life" 

and must have a mecharism for enforcing this discipline that is separate from civilian courts. Id. 

(internal citations and quotations omitted). 

Second, the Court noted that Congress, in enacting the UCMJ, had established "an 

integrated system of militay courts and review procedures" to balance the interest in military 

preparedness and with the interest in fairness to service members charged with military 

offenses." Id.; see also 17arisi v. Davidson, 405 U.S. 34,40 (1972). The Court has noted that 

"[flree countries of the world have tried to restrict military tribunals to the narrowest jurisdiction 

deemed absolutely essential to maintaining discipline among troops in active service." Toth, 350 

U.S. at 22. 

2' Hamdan has moved that the military commission hold its proceedings in abeyance, 
pending this Court's decision, inter alia, on the applicability of the Geneva Conventions to the 
commission. See, e.g., Defense Notice of Motion (Violation of Common Article 3 of the Geneva 
Conventions), Aug. 19,2004 at 7 6. 
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Third, the Court noted that the issues raised in Councilman were "matters as to 

which the expertise of niilitary courts is singularly relevant." 420 U.S. at 760 (e.g., whether 

offense was "service-related"). As the Court explained in Toth, "military personnel because of 

their training and experience may be especially competent to try soldiers for infractions of 

military rules. Such training is no doubt particularly important where an offense charged against 

a solider is purely military, such as disobedience of an order, leaving apost, etc." 350 U.S. at 18. 

These rationales do not apply to Hamdan. Hamdan is not a member of the United 

States military. His alleged offenses have no bearing on the military's ability to maintain order 

and discipline. Councilman, 420 U.S. at 760. Whether he is tried before a military commission 

has no relevance to the "military discipline, morale and fitness" of our armed services. And 

Han~dan's claims go to the very legitimacy of the military commissions, which is a matter that 

Respondents must deferid in an Article III court. 

Anticipating theses objections, Respondents assert that the Court should 

nevertheless abstain because the Executive Branch "is in the best position to determine 

appropriate procedures ibr trying enemy combatants charged with violations of the laws of war." 

(Motion, at 16). This is simply a variation on Respondents' argument that the Executive Branch 

knows best and has the last word on whether and how its actions are constrained by the treaty 

obligations of the United States. As demonstrated earlier, however, "[wlhat are the allowable 

limits of military discretion, and whether or not they have been overstepped in a particular case, 

are judicial questions." Sterling v. Constantin, 287 U.S. 378,400-01 (1932). It is the province 

of Article 111 courts to decide "the allowable limits of military discretion." Id. 

D. Hamdan Will Suffer Irreparable Harm Unless The Court Intervenes. 

Hamdan has already spent nearly three years imprisoned at Guantanamo. He is 

currently held in solitm~ confinement with limited access to sunlight and limited opportunities 

for physical exercise. He is on a hunger strike q d  has lost 50 pounds. Even spiritual succor has 

been largely denied. Without court intervention, Hamdan will be kept in solitary confinement 

and his psychological arid physical health with continue to deteriorate. 
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Hamdan can draw no solace from Respondents' bland assurance that he will be 

free to petition an Article 11'1 court for relief after the military commission proceedings are 

complete. Hamdan should not be forced to endure unlawful conditions, which are taking a toll 

on his physical and mental health, or to submit to proceedings before an unlawful tribunal. He 

has a right to conditions of confinement and trial that satisfy the Geneva Conventions. Once 

tried before the military commissions, his right to the protections of the Geneva Conventions and 

international law will have been irretrievably lost. 

CONCLUSION 

Two centuries ago, Justice Story wrote that, whatever the President's discretion, 

"he cannot lawfully transcend the rules of warfare established among civilized nations. He 

cannot lawfully exercise powers or authorize proceedings which the civilized world repudiates 

and disclaims." Brown v. ZJnited States, 12 U.S. (8 Cranch) 110, 153 (1814). Hamdan is 

entitled to the protections of the Geneva Conventions, and the Court should order Respondents to 

begin providing him with those protections forthwith. 

Respectfully submitted, 

DATED: September 30,2004 COVINGTON & BURLING 

B ~ :  ps~d v .&/,icu 
David . Remes 
D.C. Bar No. 370782 
1201 Pennsylvania Ave., N.W. 
Washington, DC 20004 
202-662-5212 (tel), 202-778-5212 (fax) 

Tara M. Steeley, pro hac vice 
Jeffrev C. Wu, oro hac vice 
1 ~ r o n t  Street ' ' 
San Francisco, CA 941 11 
415-591-6000 (tel), 415-591-6091 (fax) 

Counsel for Amici 22 

22 Counsel for amici gratefully acknowledge the assistance of Covington & Burling summer 
associates in the preparation of this memorandum. 
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UNITED STATES OF .AMERICA 

v. 

SALIM AHMED HAh4DAN 

-- 
I 
1 PROSECUTION 
) RESPONSE TO DEFENSE 
) MOTION TO DISMISS 
1 
1 (VIOLATION OF 
) COMMON ARTICLE 3 OF 
) THE GENEVA 
) CONVENTIONS) 

15 October 2004 

1. Timeliness. This motion response is being filed within the timeline established by the 
Presiding Officer. 

2. Prosecution Position on Defense Motion. The Defense motion to dismiss should be 
denied. The Defense contends that the Military Commission convened in this case is 
bound by the provisions of Common Article 3 of the Geneva Conventions. This is 
incorrect as a matter of law and must be denied. 

3. Facts in Ameemenf. The Prosecution does not agree with or stipulate to any of the 
Defense's facts as alleged except fact (I). The Prosecution will continue to work with the 
Defense to obtain a stipulation of fact. 

a. The President's Military Order of 13 November 2001, concerning the 
Detention, Treatment and Trial of Certain Non-Citizens in the War Against Terrorism, 
authorizes the Secretary of Defense or his designee to convene military commissions for 
the trial of certain individuals "for any and all offenses triable by military commission." 

b. The Secretary of Defense promulgated implementing orders to establish 
procedures for the appointment of military commissions, setting forth various rules 
governing the appointment, jurisdiction, trial and review of military commissions. 

c. The accused in this case was designated by the President for trial by military 
commission and a commission was appointed by the Appointing Authority in accordance 
with commission orders and instructions. 

5. Legal Authority. 

a. The Geneva Convention Relative to the Treatment of Prisoners of War, 6 
U.S.T. 3316 (1955). 

b. Hamdi v. Rumsfeld, 3 16 F.3d 450 (4'h Cir. 2003). 
c. A1 Odah v. United States, 321 F.3d 1134 (D.C. Cir. 2003). 
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d. Rasul v. Bush, 124 S.Ct. 2686 (2004). 
e. The Schooner Exchange v. McFaddon, 11 U.S. (7 Cranch) 116 (1812). 
f. New York LiJe Ins. Co. v, Hendren, 175 U.S. 677 (1900). 
g. Tel-Oren v. Libyan Arab Republic, 726 F.2d 774 (D.C. Cir. 1984). 
h. Handel v. Artukovic, 601 F.Supp. 1421 (C.D. Cal. 1985). 
i. War Crimes Act of 1996,18 U.S.C. 5 2441. 
j. Johnson v. Eisentrager, 339 U.S. 763 (1950). 
k. United States v. Noriega, 808 F.Supp. 791 (S.D. Fla. 1992). 
1. United States v. Lindh, 212 F.Supp.2d 541 (E.D. Va. 2002). 
m. Memorandum for the Vice President, et al. From President, Re: Humane 

Treatment of a1 Qaeda and Taliban Detainees (Feb. 7, 2002). 

6. Analysis 

The Defense arkryes that the Accused's status under the Geneva Conventions has 
not yet been determined by a competent legal authority and he is therefore entitled to 
prisoner of war status and protections until such time as his status is legally resolved. The 
Defense further contends that even if the Accused is not entitled to prisoner of war status, 
he is entitled to the protections of Common Article 3 of the Geneva Conventions and 
Commission Law fails to satisfy the minimum standards of due process required by 
Article 3(l)(d).' 

Contrary to the :Defense assertions, the status of the Accused has been determined 
by the President and confirmed by the subsequent review process. Moreover, the Geneva 
Conventions invoked by the Defense do not apply to the Accused. First, al Qaeda is not a 
State and thus cannot receid the benefits of a State party to the Conventions. Second, a1 
Qaeda members fail to satisfy the eligibility requirements for treatment as POWs under 
the Geneva Convention 111 (GPW). Third, the international character of the conflict 
precludes application o:Fcommon article 3 of the Geneva Conventions. Fourth, even if the 
standards of common article 3 have become part of customary international law, they are 
not self-executing, and the Commission must follow Commission Law. Finally, 
Commission Law provides procedural protections for the Accused that meet the minimal 
baseline standards of customary international law. 

a. The Status f the Accused Under the Geneva Conventions Has Been 
Determined Bv the President. 

The Defense motion considered here asserts first that the status of the Accused 
under GPW is in doubt and therefore must be resolved by procedures set forth in Article 
5 of that Conventior~. However, the President has declared that the GPW does not apply 
to a1 Qaeda. See Memorandum for the Vice President, et al. From President, Re: 

-- 
I Common Article 3 provides in relevant part: "Article 3. In the case of armed conflict not of an 
international character occurring in the tenitory of one of the High Contracting Parties, each Party to the 
conflict shall be bound to apply, as a minimum, the following provisions:. . .(l)(d) the passing of sentences 
and the canying out of executions without previous judgment pronounced by a regularly constituted court 
affording all the judicial galrantees which are recognized as indispensable by civilized peoples." 
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Humane Treatment @a1 Qaeda and Taliban Detainees, at 1 (Feb. 7,2002).~ The 
President's memorandum should be given deference by the Commission. 

The Geneva Conventions do not apply to every conceivable armed conflict. 
Common Article 2 of the GPW provides for only three circumstances in which the 
Conventions apply: (a) in "all cases of declared war or of any other armed conflict which 
may arise between two or more of the High Contracting Parties;" (b) in 'all cases of 
partial or total occupation of the territory of a High Contracting Party;" or (c) when a 
non-signatory "Power[] in conflict" "accepts and applies the provisions [of the 
Convention]." Because the armed conflict between the United States and a1 Qaeda 
satisfies none of these situations, the Geneva Conventions do not apply to a1 Qaeda 
fighters such as Hamdan. 

The U.S.-a1 Qaeda armed conflict is not one "between two or more of the High 
Contracting Parties" within the meaning of Article 2. A1 Qaeda has not signed or ratified 
the GPW, nor could it. A1 Qaeda is not a State; rather, it is a terrorist organization 
composed of members From many nations, with ongoing military operations in many 
nations. In addition, the U.S.-a1 Qaeda armed conflict has not resulted in the "occupation 
of the territory of a High Contracting Party" within the meaning of Article 2. As a non- 
State actor, a1 Qaeda has no territory that could be occupied within the meaning of Article 
2. Nor is it a "Power in conflict" that can "accept and apply" the Convention. See, e.g,, 
G.I.A.D. Draper, The Red Cross Conventions 16 (1958) (arguing that "in the context of 
Article 2, para. 3, 'Powers' means States capable then and there of becoming Contracting 
Parties to these Conventions either by ratification or by accession"); 2B Final Record of 
the Diplomatic Conz'erence of Geneva of 1949, at 108 (explaining that article 2(3) would 
impose an "obligation to recognize that the Convention be applied to the non-Contracting 
adverse m, in so far as the latter accepted and applied the provisions thereof' 
(emphasis added). In any event, far from embracing the Convention or any other 
provision of the law of armed conflict, a1 Qaeda has consistently acted in flagrant 
defiance of the law of armed conflict. Thus the Accused in this case cannot claim the 
protections afforded to POWs under the Third Geneva Convention. 

Nonetheless., the Defense implies that because the Accused did not receive a 
tribunal pursuant to GPW Article 5, the Accused must receive the protections accorded to 
a POW until such a tribunal determines otherwise. The Defense cites Army Regulation 
(AR) 190-8 as his bases for this claim. Defense's reliance on AR 190-8 is misplaced. 

AR 190-8 is binding on the Army during its operations but does not create any 
private rights enforceable by the Accused. However, as cited by the defense, AR 190-8 
requires only that the Army abide by the provisions of GPW Article 5. GPW Article 5 
reads: 

The present Convention shall apply to the persons referred to in 
Article 4 from the time they fall into the power of the enemy and 
until their final release and repatriation. 

This Presidential document is available at www.libr .law. ace.edu/ ovemmentldetainee me os. 
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Should any doubt arise as to whether persons, having committed a 
belligerent act and having fallen into the hands of the enemy, 
belong to any of the categories enumerated in Article 4, such 
persons shall enjoy the protection of the present Convention until 
such time as their status has been determined by a competent 
tribunal. 

Id. (emphasis added). The circumstances of the Accused's capture have already been 
detailed. He has con.Fessed to pledging a loyalty oath to Usuma bin Laden and his own 
attorney has admitted that the Accused was a driver for him, the leader of a1 Qaida. 
There was no doubt about the Accused's status as an unlawful combatant at the time the 
President made the original determination or during the subsequent review process. As 
such, AR 190-8 has been l l l y  complied with and the denial of an Article 5 tribunal in no 
way affects that. 

Because the Accused's lack of POW status is so clear, it is equally clear that an 
Article 5 tribunal was not necessary in his case. 

b. The Geneva Conventions Do Not Applv To the United States' Armed Conflict 
Against A1 Oaeda Under the Terms of Common Article 3. 

The Defense argues that the Accused is entitled to the protections of common 
article 3 of the Geneva Conventions. First, as discussed above, the President has 
determined that the Geneva Conventions do not apply to the armed conflict with a1 Qaeda 
in any case. Even if h e  Conventions applied, Article 3 applies only "[iln the case of 
armed conflict not of an international character occumng in the temtory of one of the 
High Contracting Parties." The armed conflict in which the United States is currently 
engaged is not an internal wnflict, because the United States is prosecuting it in both 
Afghanistan and around the globe. Thus, by its own terms, Article 3 does not apply to the 
conflict pursuant to which Hamdan remains confined, so Hamdan cannot invoke it. 

Common Article 3 is a unique provision that governs the conduct of signatories to 
the Conventions in a particular kind of wnflict that is not one between High Contracting 
Parties to the Conventions. Common Article 3 complements common article 2. Article 2 
applies to cases of declared war or of any other armed wnflict that may arise between 
two or more state parties to the Conventions, even if a state of war is not recognized by 
one of them. Common article 3, however covers "armed conflicts not of an international 
character" that occurs within the temtory of one of the High Contracting Parties. 

Common article 3's text strongly suggests that it applies specifically to a 
condition of civil war or a large-scale armed conflict between a state and an armed 
movement within ils own territory. First the text of the provision refers specifically to an 
armed conflict that is not international and occurs in the temtory of a state party to the 
Convention. It does not encompass all armed wnflicts, nor does it address a gap left by 
common article 2 for international armed wnflicts that involve non-state entities (such a s 
international terrorist organizations) as parties to the conflict. Further, common article 3 
addresses only non-international wnflicts that occur within the territory of a single state 
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party, as in a civil war. This provision would not address an armed conflict in which one 
of the parties operated from multiple bases in several different states. 

This interpretation is supported by the commentators. One well-known 
commentary states that "a non-international armed conflict is distinct from an 
internationil armed conflict because of the legal status of the entities opposing each 
other: the parties to the conflict are not sovereign States, but the government of a single - 
state in conflict with one or more armed factions within its temtory." Commentary on the 
Additional Protocols of 8 June I977 to the Geneva Conventions of 12 August 1949, at 
74339 (Yves Sandoi: et al., eds. 1987). A legal scholar writing in the same year in which 
the Conventions were prepared stated that "a conflict not of an international character 
occurring in the temito~y of one of the High Contracting Parties.. .must normally mean a 
civil war." Joyce A.C. Gutteridge, The Geneva Conventions of 1949, 26 Brit. Y.B. Int'l 
L. 294,298-99 (1949). 

The United States has accepted the proposition that the basic standards of 
common Article 3 have become customary international law in state practice. Recent 
opinions by international courts have also taken the view that the protections of common 
article 3 have become t:ustomary intemational law. See Prosecutor v. Tadic,Case No. 160 
(ICTY Appeals Chamber, October 2,1995). In this conception, common article 3 is not 
just a complement to common article 2, it is a catch-all that establishes standards for any 
and all armed conflicts not included in common article 2. 

c. Customary International Law Is Not Self-Executing and Not Binding Directly 
On the Commission. 

Even though common article 3 does not apply on its own terms, the amicus briefs 
incorporated by the Defense in this motion argue protections of article 3 have attained 
universal recognition as customary international law that such "universal principles" are 
binding on the Commission. The prosecution agrees that minimum protections of 
common article 3 have indeed become  art of customarv international law. However. the 
Commission need not determine how such 'kniversal principles" might apply to 
Commission proceedings in this case, because the standards of customary international 
law are not self-execut~n~-that is, they must be incorporated into US law by affirmative 
legislative action. Standing alone, they do not create private rights enforceable by the 
Accused. The Commission must follow Commission Law promulgated by the President 
and Secretary of Defense under United States law. 

That the GP'W is not self-executing is demonstrated in the text of the GPW, its 
legislative history, and case law. Indeed the GPW contains many provisions that, when 
considered together., demonstrate that the contracting parties understood that violations of 
the treaty would be enfbrced through diplomatic means. As the Fourth Circuit recently 
explained: 

What discussion there is [in the text of the GPW] of enforcement 
focu:res entirely on the vindication by diplomatic means of treaty 
rights inherent in sovereign nations. If two warring parties 
disagree about what the Convention requires of them, Article 11 
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instructs them to arrange a "meeting of their representatives" with 
the aid of diplomats from other countries, "with a view to settling 
the d~sagreement." Geneva Convention, at Article 11. Similarly, 
Article 132 states that "any alleged violation of the Convention" is 
to be resolved by a joint transnational effort "in a manner to be 
decided between the interested Parties." Id. at art. 132; cf. id. at 
arts. 129-30 (instructing signatories to enact legislation providing 
for criminal sanction for "persons committing . . . grave breaches 
of the present Convention"). We therefore agree with other courts 
of appeals that the language in the Geneva Convention is not "self- 
executing" and does not "create private rights of action in the 
domestic courts of the signatory countries." 

Hamdi v. Rumsfeld, 3 16 F.3d 450,468-469 (4" cir. 2003), vacated on other grounds, 124 
S.Ct. 2686 (2004). See also A1 Odeh v. United States, 321 F.3d 1134, 1147 (D.C. Cir. 
2003) (Randolph, J.. concurring), overruled on other grounds, Rasul v. Bush, 124 S.Ct. 
2686 (2004); Tel-Oren v. Libyan Arab Republic, 726 F.2d 774,808-810 (D.C. Cir. 1984) 
(Bork J., concurring); Ifandel v. Artukovic, 601 F.Supp. 1421, 1424-1426 (C.D. Cal. 
1985). The Fourth Circuit alluded to the fact that there was one area in which the 
contracting parties sought to go beyond diplomacy to enforce violations of the treaty: 
"grave breaches," which the parties pledged to punish themselves by enacting domestic 
criminal legislation. GPW Article 129. Congress responded by enacting the War Crimes 
Act of 1996, 18 U.S.C. 5 2441. That Act provides a means for remedying grave 
breaches, but does not create any privately enforceable rights. The Executive Branch, 
through its ability to bring prosecutions, remains responsible for ensuring adherence to 
the treaty. In light of this clear textual framework for enforcing the treaty, there is no 
sound basis on which to conclude that the treaty provided individuals with private rights 
of action. 

The legislative history of the GPW does not suggest otherwise. In fact, the Senate 
Report makes clear that the GPW is not self-executing. In the section titled "Provisions 
Relating To Execution Of The Conventions," the Report states that "the parties agree, 
moreover, to enact legislation necessary to provide effective penal sanctions for persons 
committing violations of the contentions enumerated as grave breaches." S. Exec. Rep. 
No. 84-9 (1955), at 7. The Report celebrates this provision as "an advance over the 1929 
instruments which contained no corresponding provisions." Id. 

Significantly, the Supreme Court interpreted the 1929 Geneva Convention in 
Johnson v. Eisentra,yer, 339 U.S.  763 (1950), and held that it was not self-executing. The 
Court ruled there that the German prisoners of war who were challenging the jurisdiction 
of the military comrnission which convicted them could not invoke the Geneva 
Convention because:: 

It is . . . the obvious scheme of the Agreement that responsibility 
for observance and enforcement of these rights is upon political 
and military authorities. Rights of alien enemies are vindicated 
under it only through protests and intervention of protecting 
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powers as the rights of our citizens against foreign governments 
are vindicated only by Presidential intervention. 

Id. at 789. It should be noted that the Senate that ratified the 1949 GPW was operating 
post-Eisentrager, yeit no mention was made of the new GPW or its implementing 
legislation creating an individually actionable right. Moreover, in addressing how future 
compliance with the treaty would be achieved, the Senate Report did not mention legal 
claims or judicial machinery, but instead observed that "the weight of world opinion," 
would "exercise a salutary restraint on otherwise unbridled actions." S. Exec. Rep. at 32. 

Given that it is apparent on the face of the treaty and from the legislative history 
that the parties contemplated the need for enacting legislation, the Fourth Circuit's 
conclusion in Hamdi that the GPW is not self-executing is undoubtedly correct. As such, 
the Accused's claim motion should be denied on those  ground^.^ 

The consistent holding of the federal courts that the Geneva Conventions are not ., 
self-executing, applies with even greater force when the principles of customary 
international law arc: at issue (as opposed to treaty law under the Geneva Conventions) 
The Constitution does not confine-presidential or- federal power within the brackets of 
customary international law. When the Supremacy Clause identifies the sources of 
federal law, it enumerates only "this Constitution, and the Laws of the United States 
which shall be made: in Pursuance thereof; and all Treaties made, or which shall be made, 
under the Authority of the United States." U.S. Constitution, Article VI, C1. 2. Customary 
international law is nowhere mentioned in the constitution as an independent source of 
federal law or as a constraint on the political branches of government. Indeed, if it were, 
there would have been no need to grant Congress the power to "define and 
punish.. .Offenses against the Law of Nations." U.S. Const. art. I, $8, cl. 10. 

Allowing customary international law to rise to the level of federal would create 
severe distortions in the structure of the Constitution. Incorporation of customary 
international law directly into federal law would bypass the delicate procedures 
established by the Constitution for amending the Constitution or enacting legislation. 
Customary international law has not undergone the difficult constitutional hurdles that 

UnitedStates v. Lindh, 212 F.Supp.2d 541 (E.D. Va. 2002), although permitting the assertion of the GPW 
"as a defense to criminal prosecution," is not controlling in this instance because the Fourth Circuit, a 
superior court, in Hamdi subsequently held the GPW to be non-self-executing. Hamdi at 468. Moreover, 
the case of United Slates v. Noriega, 808 F.Supp. 791 (S.D. Fla. 1992), also offers nothing of substance to 
the issue. First, Norieg~r was an advisory opinion by a district court. Id. at 799. Second, Noreiga 's 
reasoning was that the non-grave-breach articles of the GPW were self-executing specifically because the 
GPW did not caU for implementing legislation. Id. at 797. Thus, by the very reasoning in Noreiga, Article 
103 of the GPW, a grave breach, would not be self-executing as they require implementing legislation 
pursuant to the plain language of the treaty. 
4 Additionally, the argument that the United States has already implen~ented the GPW by way of AR 190-8 
is spurious. First, the War Crimes Act of 1996, 18 U.S.C. 5 2441, is Congress' implementation of the 
GPW and its legislative history says that. AR 190-8, on the other hand, was enacted to implement DoD 
Directive 2310.1. DoD Directive 2310.1 merely establishes the Department of Defense's policy with 
regard to observing the international law of war, including the GPW. The policy of an agency subordinate 
to the Chief Executive cannot seriously be posited to be the United State's implementing legislation to an 
international treaty when Congress, the United State's legislative body, was specifically charged with 
enabling legislation and actually did enact enabling legislation. 
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stand before enactment of constitutional amendments, statutes, or treaties. As discussed 
above, even the inclusion of treaties in the Supremacy Clause does not render treaties 
automatically self-executing in federal court, not to mention against the executive branch. 
If even treaties that have undergone presidential negotiation and signature and advice and 
consent of the Senate can have no binding legal effect in the United States until 
incorporated into U.S. law, then clearly customary international law cannot be self- 
executing either. 

It is well established that the political branches have ample authority to ovemde 
customary international law within their respective spheres of authority. This has long 
been recognized by the Supreme Court. See The Schooner Exchange v. McFaddon, 1 1 
U.S. (7 Cranch) 116, 145-46 (1812)(applied customary international law to seizure of a 
French warship only because the U.S. had not chosen a different rule). In Brown v. 
United States, 12 U.S. (8 Cranch) 110 (1814), Chief Justice Marshall stated that 
customary international law "is a guide which the sovereign follows or abandons at his 
will." Id., at 128. In New YorkLife Ins. Co. v. Hendren, 92 U.S. 286, 286-87 (1875), the 
Supreme Court ackn~owledged that the laws of war did not qualify as true federal law and 
could not therefore serve as a basis for federal subject matter jurisdiction. The Court 
declared that it had no jurisdiction to review "the general laws of war, as recognized by 
the law of nations applicable to this case," because such laws do not involve the 
Constitution, laws, treaties, or Executive proclamations of the United States. 

Even the case most often cited for the proposition that customary international 
law is federal law, itself acknowledges that customary international law is subject to 
ovemde by the action of the political branches. The Paquete Habana, 175 U.S. 677 
(1900), involved the question whether U.S. armed vessels in wartime could capture 
fishing vessels belonging to enemy nationals and sell them as prize. The Court applied 
an international law rule and held that "international law is part of our law." Id. at 700. 
But Justice Gray then continued, "where there is no treaty and no controlling executive or 
legislative act or judicial decision, resort must be had to the customs and usages of 
civilized nations." Id. ]in other words, while it was willing to apply customary 
international as general federal common law, the Court also readily found that the 
political branches ar~d even the federal judiciary could override it. No Supreme Court 
decision in modem times has challenged that view. 

d. CommissimLaw Provides Procedural Protections Consistent With Common 
Article 3. 

To the extent that Article 3 might reflects universal principles accepted as 
customary international law, the Accused's rights have not been violated under those 
standards. Hamdan has not been "sentenced without previous judgment." To the 
contrary, the proceedings against Hamdan are in their preliminary stages. Hamdan was 
charged with an offense on July 9,2004, and that charge was approved and referred by 
the Appointing Autlionty on July 13, 2004. The case is currently scheduled for a 
December trial date. At his trial, Hamdan will enjoy, inter alia, the presumption of 
innocence, the assistance of counsel, and the opportunity to cross-examine prosecution 
witnesses, and the government will have to prove his guilt beyond a reasonable doubt. 
See Military Commission Order No. 1,75. Moreover, any finding of guilt will be 
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reviewed by a revien panel, the Secretary of Defense, and the President, if the President 
does not designate the Secretary as the final decision-maker. This process is undoubtedly 
consistent with the baseline protections set out in Common Article 3. 

Contrary to the Defense claims, Hamdan's confinement pending his military trial 
does not constitute the "passing of [a] sentence[]. . .without previous judgment." GPW 
Art. 3(l)(d). Hamdan is not being confined at Guantanamo Bay as a punishment for the 
offense he is alleged to have committed. Rather, by virtue of being designated as eligible 
for trial before a military commission, Hamdan was assigned petitioner as his counsel to 
assist him with the legal proceedings. In order to facilitate contacts between the military 
commission designees and their counsel without jeopardizing security at Gumtanamo, 
the military used a separate facility at Camp Echo to house Hamdan and the other 
designees. Confining Hamdan for substantial security reasons to facilitate his access to 
counsel pending his wartime trial does not constitute "punishment." To the contrary, it is 
well established that the wartime detention of an enemy combatant is a legitimate war 
measurc, not punishment. w. 124 S. Ct. at 2640 ("The purpose of detention is to 
prevent captured inclividuals from returning to the field of battle and taking up arms once 
again."). 

7. Resolution of MoLoe. The Defense Motion to Dismiss should be denied. 

8. Attachment. Memorandum date 23 February 2003, Subject: In the Case of Salem 
Ilamdan: Questions Regarding Application of Article 10, UCMJ 

9. Oral Argument. Tke Prosecution is prepared to provide oral argument if desired. 
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FOR OFFICIAL USE ONLY 

DEPARTMENT OF DEFENSE 
OFFICE OF GENERAL COUNSEL 

1600  DEFENSE PENTAGON 
WASHINGTON, DC 20301 -1600 

February 23,2004 

MEMORANDUM FOR Lieutenant Commander C.D. Swift, USN, Detailed Defense 
Counsel for Salem Ahned Hamdan 

SUBJECT: In the Case of Salem Ahmed Hamdan: Question Regarding the Application of 
Article 10,lJCUI 

I am in receipt of your February 12,2004 memorandum requesting a determination 
that Article 10, UCMJ, applies to the Department of Defense detention of Salem Ahmed 
Hamdan. The Department of Defense is detaining Mr. Hamdan as an unlawful enemy 
combatant. Article 10. UCMJ, does not apply to Mr. Hamdan's detention. 

.. 
Legal ~ d k s o r  to the ~ p p o i n k &  Authority 
Officc of Military Commissions 

cc: Chief Defense Counsel 

P a g e  of I 
FOR OFF1 
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1 
UNITED STATES OF AMERICA ) DEFENSE REPLY TO 

) PROSECUTION RESPONSE TO 
) D23 (COMMON ART 3 OF THE 

v. ) GENEVA CONVENTIONS) 
1 

SALIM AHMED HAMDAhl 
) 
) 27 October 2004 
1 - 

1. Timeliness. This reply is filed within the time frame established by the Presiding Officer's 
order during the initial session of Military Commissions on 24 August 2004, and the grant of 
relief by the Presiding Officer on 22 October 2004 to submit on 27 October 2004. 

2. Relief Sought, That the original Defense Motion, D23, be granted. 

Facts. Please see D23 3 .  - 

4. Law and Discussion. 

The Prosecution's response to the Defendant's Motion To Dismiss for Violation of 
Common Article 3 of the Geneva Conventions is riddled with errors of law and logic. Whatever 
legal regime they happen to describe, it is certainly not one in the United States of America. 
Contrary to the government'!; four central contentions, (1) Article 2 of the Third Geneva 
Convention does apply to Mr. Hamdan, who therefore is entitled to POW protections; (2) 
Common Article 3 of the Third Geneva Conventions does apply to any and all armed conflicts, 
thereby entitling Mr. Hamdan to its protections; (3) the Geneva Conventions bind this body (and, 
what is more, have been iinplemented by binding army regulations) and provide Mr. Hamdan 
with a private right to require: conlpliance with their provisions; and (4) both the military 
commission and the conditions of confinement imposed on Mr. Hamdan soundly fail to meet the 
minimum requirements imposed by either Article 2 or Common Article 3. 

a. Article 2 of the Third Geneva Convention Does Apply to Mr. Hamdan, Who Is, As 
Such, Entitled to POW Protections. 

1) Article 2 of the Third Geneva Convention Applies to Mr. Hamdan. 

The Third Geneva Convention, which governs treatment of prisoners of war, 
relies upon its second article to dictate when its provisions will apply to the treatment of 
individuals detained pursuant to an armed conflict. Despite the prosecution's conflation of the 
Convention's Articles and their distinct mandates, Article 2 clearly indicates that Mr. Hamdan is 
entitled to the protections of the Third Convention. 

The text of Article 2, in full, reads as follows: 
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In addition to the provisions which shall be implemented in peace time, the present 
Convention shall apply to all cases of declared war or of any other armed conflict which 
may arise between two or more of the High Contracting Parties, even if the state of war is 
not recognized by one of them. 

The Convention shall also apply to all cases of partial or total occupation of the territory 
of a High Contracting Party, even if the said occupation meets with no amled resistance. 

Although one of the I'owers in conflict may not he a party to the present Convention, the 
Powers who are parties thereto shall remain bound by it in their mutual relations. They 
shall furthermore be bound by the Convention in relation to the said Power, if the latter 
accepts and applies the provisions thereof.' 

The prosecution responds to this text with two invalid conclusions. First, it 
asserts that because this Article indicates "three circumstances" in which the Third Convention 
applies, it provides the "only three circumstances in which the Conventions apply."* This is 
flatly wrong. As made irrefutably clear in, for example, Article 3 of the same Convention, 
Article 2 indicates when specific provisions of the Convention must apply; it does not provide an 
exhaustive description of how and when all the Conventions' various provisions adhere. The 
implications of the prosecution's confusion in this regard are discussed in the discussion of 
Article 3, in Part 11, infra. 

The prosecution makes a second mistake when it denies that the circumstances 
outlined in Article 2 apply to the treatment of Mr. Hamdan. They do apply, and therefore do 
compel adherence to the Third Convention. Characterizing the United States' war with 
Afghanistan as the "U.S.-a1 Qaeda armed conflict,"' the prosecution proceeds to reject the 
conclusion that such a war would be within the purview of Article 2 under the theory that a1 
Qaeda is not a High Contracting Party; a1 Qaeda has no territory to be occupied; and a1 Qaeda 
has not accepted and applied the Convention. 

In making .these claims, the prosecution mischaracterizes the conflict. As the 
Supreme Court has confirmed, the armed conflict provoking Mr. Harndan's capture ensued once 
"the President sent U. S. Arnied Forces into Afghanistan to wage a military campaign against ai 
Qaeda and the Taliban regime that had supported it."4 Indeed, it was during this conflict with 
the Afghan government ofthe Taliban-and, indeed, it was within the borders of Afghanistan- 
that the United States government first detained Mr. Hamdan. As the Legal Advisor to Secretary 
of State Powell explained,, 

[The suggestion that there is a] . . . distinction between our conflict and a1 Qaeda and our 
conflict with the Taliban does not conform to the structure of the Conventions. The 

-- 

' Article 3 of the Geneva Convention Relative to the Treatment of Prisoners of War, Aug. 12, 1949, U.S.T. 3316, 
3394,75 U.N.T.S. 135 (GPW). 

Prosecution's Response to Defenlje Motion to Dismiss (Violation of Common Article 3 of the Geneva 
Conventions) at 3 (emphasis added). 
3 Prosecution's Response to Defense Motion to Dismiss (Violation of Common Anicle 3 of the Geneva 
Conventions) at 3. 
' Rasul v. Bush, 124 S. Ct. 2686,2690 (2004); Hamdi v. ~umsfeld ,  124 S. Ct. 2633, 2635 (2004). 
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Conventions call for a decision whether they apply to the conflict in Afghanistan. If they 
do, their provisions are applicable to all persons involved in the conflict-a1 Qaeda, 
Taliban, Northern Alliance, U.S. troops, civilians, etc. If the Conventions do not apply to 
the conflict, no one irlvolved in it will enjoy the benefit of their protections as a matter of 
law.5 

In sum, therefbre, it constitutes a factual dodge for the Prosecution to claim that 
Article 2 of the Geneva Conventions do not apply to an individual such as Mr. Hamdan, for 
Afghanistan is a High Contracting Party which has ratified the ~onventions,h and which 
therefore invokes its protections when in armed conflict with another High Contracting Party 
such as the United States.' The Govcrnmcnt cannot circwnvent the protections of the 
Convention simply by assigning Mr. Hamdan membership in some "terrorist organization," 
particularly when evidence in the record includes Mr. Hamdan's adamant denial that he was ever 
a member of al Qaeda or engaged in any type of terrorist activity. The presumption of POW 
status under Geneva Convention Article 5, discussed in the Defendant's Motion To Dismiss at 3 
and in this Reply infra, illuminates this issuc; at a minimum, a competent tribunal should have 
long ago determined Mr. Harndan to be a member of a1 Qaeda and a combatant. 

As the first paragraph of Article 2 therefore indicates that the Third Geneva 
Convention governs the treatment of Mr. Hamdan, the prosecution's persistent attempts to dodge 
Article 2's second and third paragraphs and its criticisms of a1 Qaeda become irrelevant. 
Paragraph 1 clearly states, "the present Convention shall apply" in these  circumstance^.^ This, in 
turn, renders the treatment. of' Mr. Harndan subject to the provisions of the "present Convention," 
including, inter aiia, its Articles 4 and 5 .  

2) Mr. Hatndan Is Entitled to POW Protections. 

As the preceding discussion confirmed, Mr. Hamdan is entitled to the protections 
of Articles 4 and 5 of the Third Geneva Convention. Given the government's refusal to provide 
Mr. Hamdan with a hearing to determine his status under Article 4, these protections necessarily 
entitle Mr. Hamdan to presumptive prisoner of war status and thc protections that affix 
accordingly. Article 4 is the provision that defines "prisoners of war.'' Article 5, in full, reads as 
follows: 

The present Convention shall apply to the persons referred to in Article 4 from the time 
they fall into the power of the enemy and until their final release and repatriation. 

Should any doubt arise as to whether persons, having committed a belligerent act and 
having fallen into the hands of the enemy, belong to any of the categories enumerated in 

See Amicus Bricf of Gencral Ilavid M. Brahms, el al., anached to the Defendant's Motion To Dismiss, at 17. See 
also Rowan Scarborough, Powell FVanrs Detainees To Be DeclaredPOWs, WASH. T I M E S ,  Jan. 26,2002. 

See States Party to the Geneva Conventions (February 6,2004), mailable a1 
www.icrc.orglweb/englsitccngCl.nsf/htmlalWparty_gc. 
7 Article 2 of the Geneva Convention Relative to the Treatment of Prisoners of War, Aug. 12, 1949, U.S.T. 3316, 
3394,75 U.N.T.S. 135 (GPW). 

Article 2 of the Geneva Convention Rclative to the Treatment of~ris'oners of War, Aug. 12, 1949, U.S.T. 3316, 
3394,75 U.N.T.S. 135 (GPW). 
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Article 4, such persons shall enjoy the protection of the present Convention until such 
time as their status has been determined by a competent tribunal? 

Dismissing the plain language of the second paragraph of Article 5, the 
prosecution attempts to dismiss its obligation to provide a "competent tribunal" to determine a 
detained individual's status, ;and it does so through the flimsiest of means: by pointing to a 
declaration by the president that "the GPW does not apply to a1 ~aeda,"" and its own assertions 
that "no doubt" exists to hdr. Hamdan's status. This ridiculous substitution of conclusory 
assertions for substantive process reveals a clear misreading of the law. GPW Article 5 requires 
that those "having committed a belligerent act and having fallen into the hands of the enemy" 
receive full vrisoner of war urotection until "their status has been determined bv a conmetent 
tribunal" to be that of a civiiian rather than of a POW." The clear language of;his proiision 

12 ' .  plainly creates a presumption of POW status, wh~ch has been the undisputed interpretation 
13 idoptid by the united ~ i a t e s  since its ratification of the Geneva conventions in 1955. As the 

prosecution concedes, the Army has even incorporated the language of Al-ticle 5 directly into its 
regulations. It has does so in a manner that even more clearly reveals where the burden lies: 

All persons taken into custody by U.S. forces will be provided with the protections of the 
GPW until some other legal status is determined by competent authority. . . . In 
accordance with Article 5, GPW, if any doubt arises as to whether a person, having 
committed a belligerent act and been taken into custody by the US Armed Forces, 
belongs to any of the categories enumerated in Article 4, GPW, such persons shall enjoy 
the protection of the present Convention until such time as their status has been 
determined by a competent tribunal.14 

See also Hamdi v. Rumsfeld, 124 S. Ct. 2633,2658 (2004) (Souter, J., concurring in the 
judgment) (acknowledging the "Geneva Convention provision that even in cases of doubt, 
captives are entitled to be treated as prisoners of war 'until such time as their status has been 
determined by a competent tribunal."'). 

What is more, even if this presumption of POW status did not apply, there exists 
significant doubt as to Mr. Hamdan's status-far more than would be needed under Article 5's 
"any doubt" standard. Mr. Hamdan was captured by bounty-hunting Afghan paramilitary forces 
with every incentive to distort and invent information to secure their rewards. Indeed, "Pakistani 
intelligence sources said Northern Alliance commanders could receive $5,000 for each Taliban 

-- 
Article 5 of the Geneva Convention Relative to the Treatment of Prisoners of War, Aug. 12, 1949, U.S.T. 33 16, 

3394,75 U.N.T.S. 135 (GPW). 
l o  Prosecution's Response to D~:fer\se Motion to Dismiss (Violation of Common Article 3 of the Geneva 
Conventions) at 2. 
" Article 5 of the Geneva Convention Relative to the Treatment of Prisoners of War, Aug. 12, 1949, U.S.T. 3316, 
3394.75 U.N.T.S. 135 (GPW). 
12 Id. See also Yasmin Naqvi, Doubrful Prisoner-ofwar Status, 847 INT'L REV. RE0 CROSS 571, 574-75 (2002). 
"See Bricf of Amici Curiae, Experts on the Law of War, in Support of Petitioners in Hamdi v. Rumsfeld, No. 03- 
6696 (II.S.S.C. 2004), at 6-7, available at 
hnp:l/www.jenner.com/files/tbl~s69NewsDocume1tOrder/FileUpload5OO/I84/AmiciCuriae~Expert~~~2OLaw.pdfj 
[hereinafter "Hamdi Amici"]. 
l 4  Army Regulation 190-8, Enemy Prisoners of War, Retained Perso~lnel, Civilian Internees and Other Detainees 5 
I-5(a)(2) & 9 1-6(a) (1997), moilable at hnp://www.apd.anny.mil/ pdff1les/rl90_8.pdf (emphasis added). 
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prisoner and $20,000 for ;in al Qaeda fighter. As a result, bounty hunters rounded up any men 
who came near the battlegrounds and forced them to confess."" Mr. Hamdan has, moreover, 
claimed that he is entitled to POW status, which in itself is suflicient under Army regulations to 
confirm that his status is "in doubt." Specifically, the regulations read, 

A competent tribunal shall determine the status of any person not appearing to be entitled 
to prisoner of war status who has committed a belligerent act of has engaged in hostile 
activities in aid of enemy armed forces, and who asserts that he or she is entitled to 
treatment as a prisoner of war, or concerning whom any doubt of a like nature exists.16 

A categori~:al refusal to provide POW protections to a class of detainees, even if 
made by a P~esident, doer not even approach the evidence that would be needcd to climinate the 
doubt emerging from these circumstances. Indeed, as the drafters of Article 5 made clear, the 
competent tribunal requirement is meant to counteract precisely what the government is here 
attempting to achieve, as it ensures that "decisions which mi ht have the gravest consequences 
[would] not be left to a single person"-ven to a president." Nor bas the United States in the 
past allowed denial of privilege without an individualized assessment of status.18 In sum, 
Respondents' willingness to dismiss Mr. Hamdan's POW status, without first convening a 
competent tribunal to determine the same, both contravenes thcse military regulations 
implementing Article 5 artd radically departs from the practices to which the U.S. military has 
faithfully adhered in every major conflict since World War 11. '~  See Amicus Brief of General 
David M. Brahms, et al., attached to the Defendant's Motion To Dismiss, at 18-22 for further 
discussion. 

3) Even If He Were Not Entitled to POW Protections, Mr. Hamdan Would Still 
Enjoy Protections Under the Geneva Convcntions. 

Given the nature of the prosecutor's insin~ations;~ it would seem appropriate at 
this point to remind the Members that a rejection of Mr. Hamdan's POW status, if eventually 
warranted, would not result in his person somehow existing beyond the reaches of the Geneva 
Conventions. 011 the contrary, as the Official Colnmentary to the Fourth Geneva Convention 
explains, 

Every person  in enemy hands must have some status under international law: he is 
either a priljoner of war and, as such, covered by the Third Convention, [or] a 

Jan McGirk, Pakistani Write:; ofHis Ordeal, Boston Globe, Nov. 17. 2002, at A30. 
l6 AR 190-8, 5 I-6(b). See also FM 27-10, ch. 3, 6 17 71(b] (explaining that AR 190-8 is the military's 
interpretation of Article 5). 

Int'l Comm, of the Red Cross. Geneva Convention Relative to the Treatment ofprisoners of War: Commentary 77 
(Jean S. Pictet ed., 1960). 
la Jennifer Elsea, Congressional Research Service, Treatment of "Battlefield Detainees" in the IVar on Terrorrsm 29 
(2002), available at http:l/fpc.s~.ate,gov/documentslorganization/965S.pdf. 
l 9  Id. See also Hamdi Amici at 9 .  ,See generally id. at 6-15. 
13 Namely, that the "Geneva Canventions do not apply to al Qaeda fighters such as Hamdan" if Article 2 does not 
apply, Prosecution's Response I:O Defense Motion to Dismiss (Violation of Common Article 3 of the Geneva 
Conventions) at 3, and similarly wholesale dismissals of the Conventions. 
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civilian covered by the Fourth Convention. . . . There is no intermediate status; 
nobody in enemy hands can be outsidc tbc law.2' 

Indeed, in this context, Mr. Hamdan's emphatic denials of any wrongdoing 
become even more salient, as our military history demonstrates that a detainee's claims of 
innocence are often adjuclic;rted in his favor. The 1,196 tribunals convened during Operations 
Desert Storm, for example, resulted in 3 10 individuals being granted POW status. The 
remaining 886 detainees presenting claims in front of the tribunals "were determined to be 
displaced citizens and were treated as refugees."22 

In any case, the supposed "unlauful combatant'' status that the government relies 
so heavily upon in its attempts to deny protections to Mr. Hamdan has but a single effect under 
the Geneva Convention: While civilians are generally not lawful targets for military action, 
"when a civilian . . . is actually found wiclding arms in the zone of combat, he may be treated as 
a lawful target of attack--but only insofar and as long as he takes a 'direct part in ho~tilities." '~~ 
Once the civilian's direct participation has cnded, however, he must be treated in the same 
manner as any other c i v i ~ r a n . ~ ~  He, for example, may be prosecuted for engaging in combat, but 
only in accordance with tlhe protections accorded by thc Fourth Geneva p on vent ion.^^ 

Such is the treatment owed to Mr. Hamddn if a competent tribunal determines that 
he does not warrant POW status under the Conventions. Until that time, the law requires the 
government to grant Mr. I-Iatndan the protections pursuant to POW status under GPW Article 5. 

b. Common Article 3 Of The Third Geneva Conventions Does Apply '1'0 Any And All 
Armed Conflicts. Thereby Einsuring Mr. Hamdan A Baseline Level Of Protection. 

See Int'l Comm. of the Red Ckoss, Commentay: IV Geneva Conventron Relative to the Protection of Civilian 
Persons in Time of War 51 (Jean S .  Pictet ed., 1958); see also Fourth Geneva Convention arts. 4(1) & 4(3); 
Additional Protocol 1 art. 50; Dep't of the Army, Field Manual no. 27-10, Law' ofLand Warfare, para. 73 (1956). 
l2 Dep't of Defense, Conduct qftha Persian GulflVar: Final Result lo Congress 578 (1992). 
23 See also Brief ofAmici Curiae Practitioners and Specialists in the International Law of War in Support of 
Respondents in Rumsfeldv pad ill,^, No. 03-1027 (U.S.S.C. 2004), at 14-15, mailable a1 
http:l/www.jenner.comifiles/tbI~s69News~ocumentOrder~ileUpload5001224lAmiciCuriae~Practiliuners~Specialist 
s_lntemationalLaw.pdf [hereinafter Padilla Amici]. See also id. (‘“illegal combatant' or 'unlawful combatant' is 
not a term that appears in any treaty on the law of war. Commentators have occasionally used these phrases to 
dcscrihe someone who does not receive the privileges accorded to combatants, the most important of which are 
prisoner of war status and immunity from prosecution for engaging in combat. The phrase 'unlawful combatant' 
actually encompasses two sets of peoplc: members of the regular armed forces who do not wear uniforms and do not 
bear arms openly (and thereby lose their privileged combatant status), and civilians who unlawfully participate 
directly in battle (who never had privileged combatant status to hegin with). As persons in the latter catesory retain 
their civilian status, it is arguably improper to refer to them as combatants at all: they are more accurately described 
as 'unprivileged belligerents.' . . . The Quirin Court's use of the phrase 'unlawful combatants,' E ~ p a r l e  Qtrirbl. 3 17 
U.S. 1 ,  31 (1942), rather than the categories and terminology ofthe Geneva Conventions, reflects the fact that 
Quirrn predates the 1949 Conventions. Its analysis of [international humanitarian law] must therefore be read in 
conjunction with the subsequent, authoritative Geneva Conventions.") (crnphasis added). 
24 Padilla Amici at 14 (citing Foullh Geneva Convention art. 4; The Law ofLand Warfare para. 73). 
25 See Padilla Amici at 14 n.18 ("The Fourth Geneva Convention would not prohibit the detention or criminal 
prosecution of such a person based on his unlawful participation in hostilities, provided that procedural safeguards 
were observed.") (citing Fourth Geneva Cotlvention arts. 42,43,78; Additional Protocol art. 75(4)). 
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The purpose and effect of Common Article 3 is to provide for a minimum standard of 
treatment of detained individuals in all armed conflicts. To this end, the defense can, ccrtainly, 
agree with the fraction ofthe prosecution's interpretation of Common Article 3 that is correct. 
The prosecutor states that 

Common Article :3 is a unique provision that governs the conduct of signatories to the 
Conventions in a ]?articular kind of conflict that is not one between High Contracting 
Parties to the Conver~tions. Common Article 3 complements common article 2. . . . 
The United States has accepted the proposition that the basic standards of common 
Article 3 have bec:orne customary international law in state practice. Recent opinions by 
international courts have also taken the view that the protections of common article 3 
have become customary international law. . . . In this conception, common article 3 is not 
just a complemenl: to common article 2, it-is a catch-all that establishes standards for any 
and all armed conflicts not included in common article 2. 26 

Despite such promising beginnings, the prosecution couples these excerpts with a 
conclusiorl about Common Article 3's applicability in this case that run directly counter to the 
logic of the discussion. Distorting the language of the Article, the prosecution concludes that 
"by its own terms, Article 3 does not apply to the conflict pursuant to which Hamdan remains 
confined . . . ." 27 This assertion is erroneous. Common Article 3 applies to all armed conflict, 
including this one, as the history and structure of the Conventions makes undeniably clear. 
The relevant paragraph ofthe Article reads as follows: 

In the case of armed conflict not of an international character occurring in the territory of 
one of the High Contracting Parties, each Party to the conflict shall be bound to apply, as 
a minimum, the follawing provisions . . . .28 

The prosecutor's response reveals at least three errors of law. First, the prosecution 
distorts the phrase "armed conflict . . . occurring in the territory of one of the High Contracting 
Parties" to be equivalent to an "internal conflict."29 It then asserts that the "armed conflict in 
which the United State is currently engaged is not an internal conflict, because the United States 
is prosecuting it in both Afghanistan and around the globe."30 While, given the distortion, the 
relevance of this assertion remains unclear, it maybe appropriate to note at this juncture thal it is 
undisputed that the conflict was, indeed, occurring in Afghanistan-and therefore "occurring in 
the territory of one of the High Contracting Parties." The argument that thc prosecutiou appears 
to be offering here (that Common Article 3 only applies to conflicts "occurring in the territory 
oP' the United States) is cryptic, at best. 

In any case, such fine distinctions, even if they existed, would not confine the reach of 
Common Article 3. Indeed, the prosecutor fails to recognize a distinctive feature of Common 

-- 
26 Prosecution's Response to D~sfense Motion to Dismiss (Violation of Common Arlicle 3 of the Geneva 
Conventions) at 4-5. 
27Pr~~ecu t ion ' s  Respunse at 4. 
28 Article 3 of the Geneva Convention Relative to the Treatment of Prisoners of War, Aug. 12, 1949, U.S.T. 3316, 
3394,75 U.N.T.S. 135 (GPW). 
'' Prosecution's Response at 4. 
lo id 
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Article 3-that its stated applicability, to non-international armed conflict occurring in given 
territories, does not limit its applicability to such conflicts. On the contrary, as the Official 
Commentary of the Convention emphatically asserts, the very purpose of the Articlc was to 
"ensur[e] respect for the few essential rules of humanity which all civilized nations consider as 
valid everywhere and under (711 circumstances and as being above and outside war i t~elf ."~ '  The 
Commentary explicitly asserts that "[tlhis minimum requirement in the case of a non- 
international armed conflict, is afortiori applicable in international  conflict^."^^ Indeed, the 
Commentary goes so far as to explain that Common Article 3 "proclaims the guiding principle 
common to all four Geneva Conventions, and from it each of them derives the essential provision 
around which it is The prosecution does a noble job of compiling descriptions of 
conflicts governed by Common Article 3; yet it does nothing to suggest that this list is 
exhaustive. Indeed, it confirms, by implication, that it is not: If, as the prosecution asserts, "a 
conflict not of an internation;il character occurring in the territory of one of the High Contracting 
Parties . . . must normally mean a civil war[,]"34 then it occasionally must mean something else. 
In short, the Article does apply to the various conflicts the prosecution describes-it also applies 
to every other armed conflicl. 

The prosecutor similarly misunderstands the meaning of the phrase "not of an 
international character" in the context of armed conflict. This descriptive term does not 
contemplate the borders of countries and thc geographical range of a dispute, as the prosecutor's 
filing but rathe:r depends on the number of High Contracting Parties participating in 
the conflict-if there is only one such nation, then the conflict is by definition "not of an 
international character." The government's contradictory interpretation is in~plausible, as it 
would necessarily result in "a gap in protection, which could not be explained by States' 
concerns about their s o v e ~ . e i ~ ; n t ~ . " ~ ~  Given that one of the central aims of the Conventions was 
to close such gaps in hum:anitarian coverage, "this confi rms that even a conflict spreading across 
borders remains a non-international armed conflict."" 

Although the respondents nevertheless attempt to manufacture and then exploit such a 
gap, the structure of the C~onventions confirms that such maneuvers are prohibited. In the 
context of international law, Common Article 3 is unusual insofar as it provides blanket 
protections across and within borders. Common Article 3 even pierces a High Contracting 
Party's veil of sovereignty, for example, to apply to internal armed conflicts. As such, it is "both 
legally and morally untenable that the rules contained in Common Article 3, which constitute 
mandatory minimum rules applicable to internal conflicts, in which rules are less developed than 

I '  Lnt'l Comm. of the Red Cross, Commentary: IVGeneva Convention Relative to the Protection of Civilian Persons 
in Time of War 14 (Jean S. Pictet ed., 1958) (emphasis added). 
32 Int'l Comm. of the Red Cross, Commentary: IV Geneva Convention Relative to the Protection ofCiviliafi Persons 
in Time ofWar 14 (Jean S .  Pict.;t e&, 1958). 
l3 Id. 
34 See Prosecution's Response to Defense Motion to Dismiss (Violation of Common Article 3 of the Geneva 
Conventions) at 5 (emphasis added). 
35 See Prosecution's Response to Defense Motion to Dismiss (Violation of Common Article 3 of the Geneva 
Conventions) at 5. 
16 Marco Sassbli, Use and Abuse oj"the Laws of War in the 'War on Terrorism', 22 LAW AND INEQUALITY 195, 201 
(2004). 
" Id. 
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in respect of international conflicts, would not be applicable to conflicts of an international 
~haracter."~' The catalogue of jurisdictions explicitly endorsing this all-encompassing scope of 
the Article is extensive: The applicability of common Article 3 to all international armed 
conflicts is now recognized in the jurisprudence of the International Court of ~ust ice ;~  the 
International Criminal Tribunal for the Former ~ u g o s l a v i a , ~ ~  the International Criminal Tribunal 
for ~ w a n d a , ~ '  and the Inter-American Commission for Human Likewise, the United 
States has, historically, applied Common Article 3 in all armed conflicts subject to its military 
policy, even in situations not rising to the level of an "armed conflict" (such as domestic 
 disturbance^).^^ Perhaps most tellingly, Protocol I to the Geneva Conventions, now ratified by 
over 160 countries, clarifi'es that the protections codified in Common Article 3 apply, as a matter 
of positive international lalw, to all armed  conflict^.^' 

In short, it is at thi,s point "indisputable that [C]ommon Article 3, which sets forth a 
minimum core of mandatory rules, reflects the fundamental humanitarian principles which 
underlie international humanitarian law as a whole, and upon which the Geneva Conventions in 
their entirety are based."45 There can be no doubt that this "minimum" core of "mandatory" 
rules applies to the government's treatment of Mr. Hamdan. See also Amicus Brief of General 
David M. Brahms, et al., attached to the Defendant's Motion To Dismiss, at 22-23, for further 
discussion. 

c. The Geneva Conventions, Which Have Been Implemented By Binding Army 
Regulations. Are Self-Executing And Provide Mr. Hamdan With A Defense To Require 
Compliance With Their Provisions. 

Contrary to the Prosecution's wishful assertions, Common Article 3 of the GPW 
guarantees a minimum level of protections to a defendant which cannot be abrogated by this 
commission. To deny this proposition, the Prosecution must undermine the plain text of the 

Prosecutor v. Delalic, Case No. IT-96-21-A, Judgment, P 143 (Int'l Crim. Trib. for Former Yugoslavia App. 
Chamber Feb. 20,2001). 
39 See Military and Paramilitary Activities (Nicar. v. U.S.), 1986 I.C.J. 14, 113-14 (June 27). 
10 See Prosecutor v. Tadic, Cast: No. IT-94-1-AR72, Decision on the Defense Motion for Interlocutory Appeal on 
Jurisdiction, P 87 (Int'l Crim. Trib. for Former Yugoslavia App. Chamber Oct. 2, l995), reprinted m 35 I.L.M. 32 
(1996). 
" See Prosecutor v. Akayesu, Case No. ICTR-96-4-T, ~udgment (Int'l Crim. Trib. for Rwanda Trial Chamber Sept. 
2, 1998). reprinted in 37 I.L.M. 13'99 (1998). 
a2 See Ahella v. Argentina, Case 11,137, Inter-Am. C.H.R., PP 155-56, OEAiser. LN.97, doc. 38 (1997). 
"See  Dep't of Defense, Directive 5100.77: DoD Law of War Program (Dec. 9, 1998). The directive states, in part: 
"The Heads of the DOD Components shall: Ensure that the members of their Components comply with the law of 
war during all armed conflicts, however such conflicts are characterized, and with the principles and spirit of the law 
of war during all other operations." Id. P 5.31, at 4; see also Timothy P. Bulman, A Dangerorrs Guessing Game 
Disguised as Enlightened Policy: (Jnited States Law of War Obligatio~is During Military Operations Other Than 
War. 159 MIL. L. REV. 152 (1999) 
-14 ~rktocol I, art. 75,1125 "N.T.s. at 37. Although the United States has not ratified the 1977 Additional Protocols 
1 and I1 to the Geneva Conventions (which provide further mles for international and non-international armed 
conflicts, respectively), it recognizes that most of their provisions now constitute customary international law 
binding upon the United States. See, e.g., Dep't of the Army, Law, o/'War Deskbook 32 (Brian J. Bill ed., 2000); 
Dep't of A n y ,  Operarional Lan> Ilandbook 11 (T .  Johnson ed., 2003). See also Padilla Amici at 8. 
45 Prosecutor v. Delalic, Case No. IT-96-21-A, Judgment, P 143 (Int'l Crim. Trib. for Former Yugoslavia App. 
Chamber Feb. 20,2001). 
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United States Constitution. To deny this proposition, the prosecution must mischaracterize the 
overwhelming weight of centuries of learned precedent interpreting that plain text. To deny this 
proposition, the prosecution must rewrite the history of the United States Congress. the Geneva 
Convention, and the donlhimt interpretations of the Geneva Convention created by the 
Department of Defense. Arid finally, to deny this proposition, the prosecution discards 
invaluable protections for American soldiers in favor of abstract and ill-founded concerns over 
the prerogatives of thc political branches of American government. 

In any event, the entire presupposition of "self-execution" is irrelevant before this 
commission. It turns out that the Geneva Conventions are self-executing, as it happens, hut that 
is not at all necessary to decide this motion. Self-execution has to do with whether an individual, 
if a treaty has been violated: can walk into afederral civil court and sue for money danlages and 
the like. That has absolutely nothing to do with whether it may be asserted as a defense in a 
commission - particu1arl:y a commission that is evaluating whether he can be jailed for years on 
end. As to that question, the Prosecution offers absolutely no precedent, or even logic, 
whatsoever. And they cannot, for the entire premise of a military colnmission is that it is to 
vindicate the laws of war. One cannot vindicate those rules by conducting a commission that is 
at odds with the charter document of the laws of war - the Geneva Convention. If there is any 
doubt about this at all, the text of the Constitution makes it obvious. l'he Supremacy Clause of 
the United States Constitution is clear: "all Treaties made, or which shall be made, under the 
Authority of the United States, shall be the supreme Law of the Land." U.S. Const., Art. V1, cl. 
2. 

While self-execution is therefore not at all relevant in this proceeding, it is worth pointing 
out that, for the record, the Prosecution's claims about the Geneva Convention are wrong. For 
centuries, the interpretation of such treaties has been recognized to be the "peculiar province of 
the judiciary." Jones v. hfeehan, 175 U.S. 1, 3 (1 899). The primacy ofjudicial interpretations of 
federal treaties under the Supremacy Clause, cven against clearly contrary interpretations 
provided by Congress or the Executive Branch, has long been upheld. See, e .g ,  .Japan Whaling 
Ass'n v. Am. Cetacean Soc'y, 478 U.S. 221,230 (1986); Perkins v. Elg, 307 U.S. 325 (1939); 
Owings v. Norwood2.r Lessee, 9 U.S. 344 (1809). A clearly contrary construction of a treaty 
provided by the Executive Branch may be given some weight, but it is "not conclusive" in the 
face of consistent judicial interpretation. See Factor v. Laubenheimer, 290 U.S. 276,295 (1933). 
The prosecution's response to the defense motion to dismiss entirely avoids the necessary 
dominance ofjudicial inte:rpretation of federal treaties under the plain text of the Supremacy 
Clause and centuries of Supreme Court opinion. - 

The U.S. judiciary has provided a clear interpretation of the scope of the Geneva 
Conventions. That interpretation commits the United States and this tribunal to recognize that 
the Geneva Conventions represent "a self-executing treaty to which the United States is a 
signatory. . . . [They] are apart of American law. . . ." United Stares v. Lindh, 212 F. Supp.2d 
541,553-54 (E.D. Va. 2002) (footnotes omitted); see also United Stares v. Noriega, 808 F. Supp. 
791, 797 (S.D. Fla. 1992); P~zdilla ex re1 Newman v. Bush, 233 F. Supp. 2d 564, 590 (S.D.N.Y. 
2002), remanded on other gr<ounds, 356 F.3d 695 (2d Cir. 2003), rev'd on other grounds. 124 S. 
Ct. 271 1 (2004). The interpretation of the Geneva Conventions advanced by these courts is 
completely in keeping with longstanding Supreme Court precedent in interpreting and enforcing 
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the rights guaranteed to individuals by federal treaties. Fcderal treaties "may also contain 
provisions which confer certain rights upon the citizens or subjects of one of the nations residing 
in the territorial limits of the other . . . . A treaty, then, is a law of the land as an act of Congress 
is, whenever its provisions prescribe a rule by which the rights of the private citizen or subject 
]nay be determined." Ths Head Money Cases, 112 U.S. 580,598 (1 884); see also Kolovrat v. 
Oregon. 366 U.S. 187 (1'96 I ); Jordan v. Tashiro,-278 U.S. 123, 130 (1 928); Asakura v. City of 
Seattle, 265 U.S. 332,339-4 1 (1924); Chew Hong v. United States, 112 U.S. 536 (1884); United 
Sfatcs v. Percheman, 32 U.S. (7 Pet.) 51,88-89 (1833). Such a rule is provided by Common 
Article 3. In contrast, the judicial interpretation of the Geneva Conventions advanced by thc 
prosecution relies solely upon discredited, reversed, inapplicable, distorted, or minority judicial 
positions which lack the governing force of They cannot justify the prosecution's strained 
judicial interpretation of the Geneva Conventions, which runs counter to specific recent 
precedent and the overwhelming weight of Supreme Court authority. 

The clear and unequivocal judicial interpretation of the Geneva Conventions must be 
given deference as the dominant constmction orthe Treaty. In response to the Defense Motion 
to Dismiss, the prosecution concedes, "the minimum protections of common article 3 have 
indeed become part of customary international law." Prosecution Response at 5. This 
concession is correct, but it misses the main point: it is the clear and unequivocal interpretation 
of the Geneva Conventions by United States judicial authority that governs. 
The prosecution presents thi:r issue as a false choice for this commission. However, contrary to 
the prosecution's wishes, this commission is not called upon to arbitrate between an 

-- 
' 6  The prosecution relies exclu:iively on the following cases in its response to the Defense Motion to Dismiss on 
Common Article 3 grounds. Prosecution Response at 5-6, ciling Hamdi v. Rumsfeld, 316 F.3d 450,468-69 (4' Cir. 
2003), rev'd 124 S.Ct. 2686 (2,004); A1 Odah v. UnitedSlafes, 321 F.3d 1134, 1147 (D.C. Cir. 2003) (Randolph, I., 
concurring), rev'd Rasul v. Bush, I24 S.Ct. 2686 (2004); Tel-Oren v. Libyan Arab Republic, 726 F.2d 774, 808-10 
(D.C. Cir. 1984) (Bork, I., concurring); Handel v. Artukovic, 601 F. Supp. 1421, 1424-26 (C.D. Cal. 1985). 

The prosecution's malln s ~ ~ p p o r t  is provided by a lengthy excerpt fmm the Fourth Circuit's ruling in Hamdi. 
This opinion was vacated by the Supreme Court, 124 S. Ct..2686 (2004), in a plurality opinion written by Justice 
O'Connor. Justice O'Connor specifically avoided "address[ing] at this time whether any treaty guarantees 
[detainees] . . . access to a tribunal for a determination [of status]." However, Justice O'Comor is on record 
elsewhere expressing support f;sr the preeminence of the Supremacy Clause in determining the legal force of forcign 
treaties, and for claiming further that "our status as a free nation demands faithful compliance with the law of free 
nations." Sandra Day O'Connor, ".Federalism of Free Nations," in international Low Decisions in National Courts 
13, 18 (Thomas M. Franck & Ciregory H. Fox, eds., 1996). Whatever precedential value Hamdi may provideto this 
commission, it surely cuts against the prosecution's interpretation of Common Article 3 and in favor of dismissal 

The orosecution also cites Judee Randoloh's concurrence in A1 Odah. However. this citation is not ', 
representative' of the D.C. Circuit's ruling in A1 ddah; in any case, A1 Odah was overruled by Rasul. 

The prosecution also cites Judge Bork's concurrence in Tel-Oren v. Libyan Arab Republic, 726 F.2d 774, 
808-10 (D.C. Cir. 1984) (Bork, J., concurring). Again, this is not representative of the D.C. Circuit's ruling in Tel- 
Oren; in any case, Judge Bork':; concurrence, considered in full, is best understood as actually undermining the 
prosecution's argument. See Te-Oren, 726 F.2d at 808-09 (suggesting that treaties which "speak in terms of 
individual rights," as do the Geneva Conventions generally and Common Article 3 particularly, may be regarded as 
self-executing). 

Finally, the prosecution cites Handel v. Arlukoi'ic, 601 F .  Supp. 1421 (C.D. Cal. 1985). The prosecution's 
reliance on this case is complet~:ly imisplaced, as it involves the predecessor to the 1949 GPW, the 1929 Geneva 
convention. 

In short, the prosecutic~n's claim that the federal courts "consistent holding [is] that the Geneva 
Conventions are not self-executing" is, if anything, undercut by the judicial opinions cited as support. See 
Prosecution Response at 7. 
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interpretation of the Geneva Conventions proffered by the executive branch and an interpretation 
of the Geneva Conventionls derived from customary international law. Rather, this com~nission 
is compelled to dismiss be:cause the U.S. judiciary has provided a clear interpretation of the 
Geneva Conventions. This interpretation must be preeminent, even against a clearly contrary 
construction of the Geneva Conventions by the executive branch, which in any event is lackine - 
in this case. 47 The prosecution's concessions about the overwhelming weigh; of customary 
international law provide an informative but ultimately unnecessary sidebar. The plain text of 
the Constitution and the plain weight of U.S. judkial precedent are at stake before this 
commission. These authorities alone are sufficient and necessary for dismissal. 

It is equally evident that the correct interpretation of the Geneva Conventions generally 
and Common Article 3 specifically provide privately enforceable rights. As was shown in the 
original Motion to Dismiss, American courts have historically understood treaty rights to be 
directly enforceable by private individuals. Defendant's Motion To Dismiss at 6. In response, 
the prosecution ignores this overwhelming weight ofjudicial interpretation. Instead, the 
Prosecution alludes to the 1929 Geneva Conventibn and Johnson v. Eisentrager, 339 U.S. 763 
(1950). Prosecution Response at 6-7. The 1929 Geneva Convention is simply not at issue, and 
Eisentrager is irrelevant. However, it is relevant that the legislative history of the 1949 Geneva 
Conventions clearly demonstrates their intention to protect, "first and foremost . . . individuals, 
and not to serve state interests." Oscar M. Uhler et al., Commentary IC': Geneva Cornwition 
Relative to the Protection of Civilian Persons in Time of War 20 (Jean S. Pictet ed., 1958). It is 
also relevant that American courts have consistently held that the ultimate goal of the applicable 
Geneva Conventions "is to ensure humane treatment" for individuals, "not to create some 
amorphous, unenforceable: code of honor among the signatory nations." Noriega, 808 F. Supp. 
at 799; see also Lindh, 212 F .  Supp.2d at 553-54. The weight of relevant authority requires the 
rights guaranteed by Common Article 3 to be directly enforceable by private individuals such as 
Defendant. 

As has been repeatedly demonstrated, the judicial interpretation of federal treaties, 
including the Geneva Conventions, must be paramount. The prosecution claims that dismissal 
"would create severe distortions in the structure of the Constitution." Prosecution Response at 7. 
This assertion is worse than incorrect. In fact the'converse is true: the interpretation of the 
Geneva Conventions urged by the prosecution would require this court to ignore and reverse the 

-- 
" The prosecution's response implies that the recent presidential memorandum expresses a consistent executive 
branch interpretation ofthe GP'W. See Prosecution Response at 2-3, citing Memorandum for the Vice President, et 
a lJ iom Presidenl, Re: Humane- Trearment of a1 Qaeda and Taliban Detainees, at 1 (Feb. 7,2002). This implication 
is incorrect: the recent presidential memorandum is inconsistent with the previous weight of executive interpretation. 
See notes 46-47, supra. Even if the executive branch interpretation cited by the prosecution were a consistent and 
compelling alternative, the judicial interpretation of the GPW must be given ultimate precedence. See Factor v. 
Laubenheimer, 290 U.S. 276,293-'34,295 (1933) (holding that "if a treaty fairly admits of two constructions, one 
restricting the rights which may be claimed under it, and the other enlarging it, the more liberal construction is to be 
preferred," and ruling that although the construction of a treaty by the Executive Branch is "of weight," it is "not 
conclusive upon courts called upon to construe" the treaty). Moreover, American courts have specifically 
overturned the interpretations oftre!aties advanced by the executive branch in situations where individual rights are 
at stake, even in areas where deference is traditionally due. See, e . g ,  Perkins v. Elg, 307 U.S. 325; UnitedStales 1,. 
Decker, 600 F.2d 733, 738 (9'h Cir. 1979). In this case, where the executive interpretation provided by the 
prosecution is inconsistent even with past executive interpretations, the deference due to the correct judicial 
interpretation ofthe treaty must be even greater. 
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settled and supreme judicial understaxding of this treaty in favor of a radical vision justified by 
limited and controversial executive authority alone. Worse still, the prosecution's interpretation 
would require this commission to sacrifice invaluable protections afforded to American soldiers 
by the Geneva Conventions in favor of fictitious concems for the power of the executive branch. 
The United States' commitrr~ent to broad adherence to the Geneva Conventions has created 
reciprocal protection for lJnited States military personnel in conflicts across the world for over 
half a century. See Amicus Brief of General David M. Brahms, et al. at 2-7. These safeguards 
should not be discarded on the basis of the prosecution's ill-founded structural concems for the 
prerogatives of the political branches. 

d. The Military Conlmission And Thc Conditions Of Confinement Imposed On Mr. 
Hamdan Both Soundly Fail To Meet The Minimum Requirements Imposed By Article 2 And 
Common Article 3. 

1) The military commission falls far short of meeting the minimum standards 
imposed by the Geneva Conventions. 

The list of the ways in which the military commissions fail to satisfy the Geneva 
Convention is long, and tlie prosecution has done nothing to remedy or explain these 
shortcomings through its Response's two-paragraph defense. The following summary of 
shortcomings includes references to the amicus briefs, attached to the Defendant's Motion To 
Dismiss, where each failing is discussed in more detail: 

a) The commission system violates the detainees' right to a speedy 
investigation and trial. See Amicus Brief of General David M. 
Brahsns, ct al. at 24-25; Unopposed Motion of 271 United Kingdom 
and European Parliamentarians at 33-35. 

b) The commission system violates the detainees' right to present an 
adequate defense. This includes detainees' right to facilities for tlie 
defense, and right to equality of arms. See Amicus Brief of General 
David M. Brahms, et al. at 26-27; Unopposed Motion of 271 United 
Kingdom and European Parliamentarians at 33-35. 

c) The commission system violates the detainees' right to exclude 
coerced and unreliable confessions as evidence. This includes an 
accused's right not to be compelled to testify against himself, or to 
confess guilt. See Amicus Brief of General David M. Brahms, et al. at 
28:, Brief of Amicus Curiae of Louise Doswald-Beck, et al. at 26-28. 

d) The commission system violates the detainees' right to an 
independent and impartial tribunal. See Amicus Brief of General 
David M. Brahms, et al. at 28-30; Unopposed Motion of 271 United 
Kingdom and European Parliamentarians at 26-3 1; Brief of Amicus 
Curiae of Louise Doswald-Beck, et al, at 19-24. 
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e) The commission system violates the detainees' right to a civilian 
court. See Amicus Brief of General David M. Brahms, et al. at 3 1. 

f )  The commission system violates the detainees' right to he free 
from retroactive puni$hments. See Amicus Brief of General David 
M. Brahms, et al. at 31-32. 

g) The commission system violates the detainees' right to an appeal 
to an independent judicial body. See Unopposed Motion of 271 
United Kingdom and European Parliamentarians at 3 1-33: Brief of 
Amicus Curiae of Louise Doswald-Beck. et al. at 34-35. 

h) The commission system violates the detainees' right to 
fundamental fair trial requirements, including that of prompt notice. 
appearance before a judge, judicial recourse, judicial investigation and 
trial, and to limited pretrial detention of prisoners of war. See Brief of 
An~icus Curiae of Louise Doswald-Beck, et al. at 24-26. 

i) The commission system violates the detainees' right to counsel 
through restrictions o,n legal assistance, including restrictions on the 
right to communicate with counsel in private. See Brief of Amicus 
Curiae of Louise Doswald-Beck, et al. at 29-30,30-3 1,32. 

j) The commission system violates a detainee's right to be tried in his 
presence. See Brief of Amicus Curiae of Louise Doswald-Beck, et al. 
at 32. 

k) The commission system violates the detainees' right to exclude 
evidence obtained through torture. See Unopposed Motion of 271 
United Kingdom and European Parliamentarians at 35-38. 

I) The commission system is unlawfully discriminatory insofar as it 
subjects foreign citizens to human rights violations that United 
States citizens do not suffer. See Amicus Brief of General David M. 
Brahms, et al. at 32; Unopposed Motion of 271 United Kingdom and 
European Parliamentarians at 38-40; Brief of Amicus Curiae of Louise 
Doswald-Beck, et al, at 35-37. 

m) The commission system was never itself established by law. See 
Brief of Amicus Curiae of Louise Doswald-Beck, et al. at 17-19. 

n) The conditions of confinement likewise fail to satisfy the minimum 
requirements of the Geneva Convention. 

2) A similar list of shortcomings can be compiled in regards to the conditions of 
Mr. Hamdan's confineme~b: 
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a. The government has subjected Mr. Hamdan to prolonged arbitrary 
detention, in violation of the Conventions. See Amicus Brief of 
General David M. Brahms, et al. at 33. 

b. The govenunent has subjected Mr. Hamdan to questioning under 
coercion, in violation of the Conventions. See Amicus Brief of 
General David M. Brahms, et al. at 33. 

c. The government has subjected Mr. Hamdan to solitary confinement 
without access to sunlight, in violation of the Conventions. See 
Amicus Brief of General David M. Brahms, et al. at 34-35. 

d. The government has subjected Mr. Hamdan to prolonged inadequate 
mcdical treatment, in violation of the Conventions. See Amicus 
Brief of General DavidM. Brahms. et al. at 35. 

e. The government has subjected Mr. Hamdan to restrictions on free 
exercise of religion, in violation of the Conventions. See Amicus 
Brief of General David M. Brahms. et al. at 35. 

f. 'The prosecutor's attempt to excuse these failings is unavailing. 

The prosec;ution addresses none of the failings listed above. It does, however, 
attempt to deny that it has violated Subpart (l)(d) of Common Article 3, which prohibits a 
Contracting Party from "the passing of sentences and the carrying out of executions without 
previous judgment pronounced by a regularly constituted court affording all the judicial 
guarantees which are reco'gnized as indispensable by civilized peoples." In making this denial, 
the prosecutor points to re:asons it may have confined Mr. Hamdan, often in solitary 
confinement, for over three years, beyond those reason implied by its desire to punish its 
detainees. 

Intent is not, however, at issue here. The prosecutor cannot recharacterize a 
detention as something else, and he certainly cannot do so retroactively. The fact remains that 
the lengthy pretrial confinement of Mr. Hamdan in solitary confinement without charge amounts 
to an arbitrary and illegally imposed sentence that is incompatible with fundamental guarantees 
of due process. The governlent cannot now undo this violation by charging Mr. Hamdan two 
years after it first detained him; nor can it stop its continued violation of this same provision by 
offering him the possibility of a trial which has no guarantee of ensuring his release even if he is 
found to be not guilty of the charges against him (which, as the Defendant has explained in its 
coinciding Motion To Disn~i:js, are in themselves invalid). The prosecution clings tightly to a 
distinction without a difference in its attempt to deny that the sentence it has imposed on Mr. 
Hrundan constitutes a "punislunent." Whether this dubious denial is persuasive, neither this 
word nor its equivalent can be found in Common Article 3, and for good reason-the primary 
purposc of the Third Geneva Convention is to protect the individual against harsh government 
treatment, not to ensure that governments are acting on the basis of certain motivations. 
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The Prosecution's Response fails to rcfute the law as set forth in the Defendant's 
Motion To Dismiss for Violation of Common Article 3 of the Geneva Conventions. The 
Defendant's argument as to the Prosecutor's violations of the Geneva Convention is correct as a 
matter of law. The Defendant therefore respectfully renews its request that the commission grant 
this Motion. 

5. Files Attached. None 

6. Oral Argument Reauird. See D23, thc Defense position remains the same. 

7. 1,egal Authority Cited. 

a. Articles 2,3, artd 5 of the Gcneva Convention Relative to the Treatment of Prisoners of 
War, Aug. 12,1949,U.S.T. 3316,3394,75 U.N.T.S. 135 (GPW) 

b. Rasul v. Bush, 124 S. Ct. 2686 (2004) 

c. Hamdi v. Rum:jfeld, 124 S. Ct. 2633 (2004) 

d. Yasmin Naqvi, Dolrbtful Prisoner-of-War Status, 847 INT'LREV. RED CROSS 571 
(2002) 

e. Brief of Amici Curiae, Experts on the Law of War, in Support of Petitioners in Hamdi 
11. Rumsfeld, No. 03-6696 (U.S.S.C. 2004), at 6-7, available at 
http:l/www.jenner.com/fi les/tbl~s69NewsDucumentOrderlFileUpload500/184/AmiciCuriae~Exp 
erts-Y020Law.pdfl 

f. Army Regulation 'L 90-8, Enemy Prisoners 01' War, Retained P ersonnel, Civilian 
Internees and Other Detainees 1-5(a)(2) & § 1-6(a) (1997), available at 
http:llwww.apd.army.mili pdffileslrl908.pdf 
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h. Int'l Comm, of the Red Cross, Geneva Convention Relative to the Treatment o j  
Prisoner.r of War: Comrne:nt~~ry 77 (Jean S. Pictet ed., 1960) 

i. Jennifer Elsea, (Songressional Research Service, Treatment of "Bottlejeld Detainees" 
in the War on Terrorism 29 (2002), available at 
http://fpc.state.gov/docume1~1.s/organization/9655 .pdf 
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Support of Rcspondents in Rtrmsfeld v. Padilla, No. 03-1027 (U.S.S.C. 2004), at 14-1 5, available 

Review Exhibit 32-C, Pagc 16 of 18 Pages 

-. 

Review Exhibits 30 to 33
Nov. 8, 2004 Session
Page 297 of 306



at 
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ctitioners - Specialists-1nte:mibionalLaw.pdf 

1. Marco Sassbli, Use and Abuse of the Laws of War in the 'War on Terrorism ', 22 LAW 
AND INEQUALlTY 195,20 1 (2004) 

m. Prosecutor v. Delilic, Case No. IT-96-21-A, Judgment, P 143 (Int'l Crim. Trib. for 
Former Yugoslavia App. Chamber Feb. 20,2001). 

n. Military and Paranlilitary Activities (Nicar. v. U.S.), 1986 I.C.J. 14 (June 27) 

o. Prosecutor v. T.adic, Case No. IT-94-1zAR72, Decision on the Defense Motion for 
Interlocutory Appeal on Jurisdiction, P 87 (Int'l Crim. Trib. for Former Yugoslavia App. 
Chamber Oct. 2, 1995), reprinted in 35 I.L.M. 32 (1996) 

p. Prosecutor v. Akayesu, Case No. ICTR-96-4-T, Judgment (Int'l Crim. Trib. for 
Rwanda Trial Chamber Sr:pt. 2, 1998), reprinted in 37 I.L.M. 1399 (1998) 

q. Abellav. Argentina, Case 11,137, Inter-Am. C.H.R., PP 155-56, OEAiser. LN.97, 
doc. 38 (1997) 

r. Dep't of Defense, Directive 5 100.77: DoD Law of War Program (Dec. 9, 1998) 

t. Jones v. Meehan, 175 U.S. 1 (1899) 

u. Japan Whaling Ase'n v. Am. Cetacean'Soc'y, 478 U.S. 221 (1986) 

v. Perkins v. Elg, 30;' U.S. 325 (1939) 

w. Owings v. Norwood's Lessee, 9 U.S. 344 (1809) 

x. Factor v. Laubenheimer, 290 U.S. 276 (1933) 

y. United States v. Lindh, 212 F. Supp.2d 541 (E.D. Va. 2002) 

z. United States v. Noriega, 808 F. Supp. 791 (S.D. Fla. 1992) 

aa. Padilla ex rel. Newman v. Bush, 233 F. Supp. 2d 564 (S.D.N.Y. 2002) 

bb. The Head Money Cases, 112 U.S. 580 (1884) 

cc. Kolovrat v. Oregon, 366 U.S. 187 (1961) 
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dd. Jordan v. Tashiro, 278 U.S. 123 (1928) 

ee. Asakura v. City of Seattle. 265 U.S. 332 (1924) 

ff. Chew Hong v. United States, 112 U.S. 536 (1884) 

gg. United States v. IPercheman, 32 U.S. (7 Pet.) 51 (1833) 

hh. Johnson v. Eisentrager, 339 U.S. 763 (1950) 

ii. Oscar M. Uhler et al., Commenrary I K  Geneva Corivention Relalive ro the Prorection 
of Civilian Persons in Time cf War 20 (Jean S. Pictet ed., 1958) 

jj. Amicus Brief o'f General David M. Brahnls, et al 

kk. Unopposed Motion of 27 1 United ~ i n g d o m  and European Parliamentarians 

11. Brief of Amicus C:uriae of Louise Doswald-Beck 

8. WitnessesIEvidence Rcgu. The Defense position remains the same as in D23. 

9. Additional Information!. None. 

NEALKATYAL 
Civilian Defense Counsel 

LCDR CHARLES SWIFT 
Detailed Defense Counsel 
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UNITED STATES OF AMERICA 

v. 

SA1,IM AHMED HP,MDAN 

) 
1 

- 1 DEFENSE REPLY TO 
) PROSECUTION RESPONSE TO 
1 DEFENSE REQUEST FOR 
) WITNESS: UMAT AL-SUBUR 
1 'ALI QASSIM AL-Q.4L1A 
1 D 30 
1 
) 28 October 2004 

- )  
1 

The Defense in the above-captioned case hereby files the following reply and 
request for the production of the above witness. In support of this request, the Defense 
answers the  prosecution"^ response as follows: 

1. to P rosecu t i~Res~onse  to paragraph 3. Mr. Hamdan's words and actions are 
directly relevant to hi,s mental state and are tend to rebut any circumstantial or direct 
evidcnce that Mr. Hamkin had entered into an a criminal agreement with Osama Bin 
Laden. 

2. Reply to Prosecuti~~~Response to paraeiaph 7. The Defense does not believe that 
alternative to live testimony are feasible in this case further the defense would not agree 
to such altemat~ves. The witness will offer testimony tending to rebut the core of the 
Prosecution's case. The Defense, however, id aware that the witness is a family member 
of the accused and that witness bias will undoubtedly be at issue. As such the 
Commissions ability to assess the witness credibility is essential to a fair proceeding 

3. Reply to Prosecutio~Response to paragraph 8. The Prosecution mischaracterizes the 
Defense assertion that the witness is not cumulative. The witness is offered for unique 
factual testimony. The fact that portion of the witness testiinony overlaps does not 
change this fact nor does the Prosecution's assertion that Mr. Hamdan could testify to the 
facts in question. Such a rule is not in keeping with Mr. Hamdan's right to present a 
defense. If testimony of this witness is somehow "cumulative," and therefore excludable. 
it would guarantee the exclusion of virtually all of the evidence being sought to be 
introduced by the prosecution in this trial. To infer that Mr. Hamdan's potential 
testimony is any way related to this issue is singularly in appropriate and demonstrates a 
complete absence of an understanding of judicial principals and if adopted would 
preclude the need for the production of any witness 
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4. Conclusion. For thse reasons set out in it request for production of the witness and this 
reply, the Defense requests the production of this witness 

Charles D. Swift 
Lieutenant Commander, U.S. Navy 
Detailed Defense Counsel 

3 3 4  
Review Exhibit - 

Review Exhibits 30 to 33
Nov. 8, 2004 Session
Page 301 of 306



FOR OFFlClAC lJSE ONLY 
DEPARTMENT OF DEFENSE 

OFFICE OF THE CHIEF PROSECUTOR 
16 10 DEFENSE PENTAGON 

WASHINGTON. DC 20301 .I61 0 

October 12, 2004 

MEMORANDlJM FOR DETAILED DEFENSE COIJNSEL ICO SALIM AHMED HAMDAN 

SUBJECT: Witness Request for Umat al-Subur 'Ali Qassim al-Qal'a- U.S. V. lfamdan 

I .  On October 8,2004 the Dcfense Counscl in US. v.~Hanidan requested the above named 
witness be produced for live testimony at Guantanarno Bay, Cuba. The Defense Counsel's 
request states that she - s  tl~edefendant's spouse and can testify regarding the defendant's 
activities in Afghanistan in 1998 tluough 2001, specifically that he did not attend a training 
camp, to her knowledge he was not a member of al Qaeda, that he worked for Mr. Bin Latlen in 
order to supporthimself and his family, and regarding thc defendant' attitudes regarding al 
Qaeda, religious beliefs. characters for peacefulness and truthfulness (paragraph 3). 

2. In accordance with the Pr1:siding Offictr's Memorandum (POM) Number 10, dated October 
4,2004, regarding witness requests. "A well-written synopsis is prepared as though the witness 
were speaking (first person), and demonstrates both the testimony's relevance and that the 
wifness has personal hourledge of the matter offered." 

3. T h e  Defense Counsel's request is extremely vaguc and lacks detailed infomation required by 
POM Number 10. As written, your request is denied. If the Defense providesinformation in 
accortlance with POM Number 10, the Prosecution will reconsider the request at that time. 

--. . . . .. - .- - . , - . - . . . .. . 
Prosecutor 
Office of Military Comrniwions 

FOR OFFICIAL USE ONLY 
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UNITED STATES OF AMERICA 

v. 

SALlM AHMBD HAMDAN 

) 

1 
) PROSECUTION RESPONSE TO 

DEFENSE REQUEST FOR 
) WITNESS: UMAT AL-SUBUR 
1 'ALI QASSIM AL-QAL'A 

. )  
) 
) 25 October 2004 
1 
1 

The Prosecution in the above-captioned case hereby files the following response 
and notification of intent not to produce in accordance with paragraph 6 of POM 10. In 
support of this response. the Prosecution answers the Defense's Request for Witness as 
follows: 

I .  Response to p a r a g m a .  The Prosecution has no objections or supplements to this 
paragraph. 

2. Response to paragraph 3. The Prosecution does not contcst the content of the proffer. 
However, because much of the testimony will relate to second-hand knowledge and 
merely repeating what the Accused allegedly told her, we do feel this impacts the 
analysiq in paragraph!; 7 and 8. 

3. Response to p a r a g m u .  The Prosecution has no objections or supplements to this 
paragraph. 

4. manse to p a r a q ~ h 2 .  The Prosecution has no objections or supplements to this 
paragraph. 

5. Response to ~araw&'A. The Prosecution has no objections or supplen~ents to this 
paragraph. 

6. Response to paragrmhh. POM 10, paragraph 4g requires the requestor to state 
whether they agree to an alternative to live testimony to present what is described in the 
synopsis, "or the reasons why such an alternative is NOT acceptable." The POM goes on 
to say that "It is unnecessary to state that live tcstirnony is bettcr than an alternative. . ." 
Given the requirements of paragraph 4g, the Prosecution is perplexed that the request was 
found to be in compliance with POM 10 since the request doesn't even state that live 
testimony is preferred. Paragraph 7 ofthe request simply states that the witness be 
present. That's all. No mention whatsoever is made of reasons why alternatives are not 
acceptable as specifically required by the POM. Because the defense has not complied 
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with the requirements of POM 10 at this time, the Prosecution cannot take a position on 
the feasibility of taking this testimony by alternative methods. 

7. Response to parakra&. The Defense states that no other witncss can be called to 
attest to the facts known by this witness. This is not even internally consistent with the 
Defense's own submissions for two other witnesses they have requested from Yemen. 
Cumulative with the proEered testimony of this witness, Taqia Muhsin al-Ansi and 
Muhammad Ali Qassim al-Qal'a are also proffered to provide testimony concerning: 

a. the Aceused's character for peacefulness; 
b. the Accused's character for truthfulness; 
c. the circumstances of the Accused'smarriage: and 
d. the Accuscd's attitude towards a1 Qaida. 

The Prosecution fi~lly accknowledges that the Accused cannot be required to testify. 
However, it is misleading to state that no other witness can be called to attest to these 
same facts. 

8. Response to ~araer.1uk~9. The Prosecution has no objections or supplements to this 
paragraph. 

9. Conclusion. For the rc:asons mentioned above, the Prosecutio~l requests that this 
witness be denied. Alternatively, the Prosecution asks that this witness, currently located 
in Yemen, be allowed to 1.estify in a manner other than appearing personally. 
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. DEFENSE REPLY TO 
UNITED STATES OF AMERICA ) PROSECUTION RESPONSE TO 

1 DEFENSE REQUEST FOR 
v. ) WITh'ESS: UMAT AL-SUBUR 

1 'ALI QASSIM AL-QAL'A 
SALIM AHMED HAMDAN 1 D 30 

> 
I 

1 28 October 2004 

The Defcnse iln the above-captioned case hereby files the following reply and 
request for the production of the above witness. In support of this request, thc Defense 
answers the Prosecution's response as follows: 

1. Reply to Prosecution Response to paraeraph 3. Mr. Hamdan's words and actions are 
directly relevant to his mental state and are tend to rebut any circumstantial or direct 
evidence that Mr. Hamdan had entered into an a criminal agreement with Osama Bin 
Laden. 

2. Replv to Prosecuti~Rcsponse to paragraph 7. The Defense does not believe that 
alternative to live testimony are feasible in this case further the defense would not agrec 
to such alternatives. The witness will offer testimony tending to rebut the core of the 
Prosecution's case. The Defense, however, is aware that the witness is a family member 
of the accused and that witness bias will undoubtedly be at issue. As such the 
Commissions ability to assess the witness credibility is essential to a fair proceeding 

3. Reply to Prosecuti~Response to paragraph 8. The Prosecution mischaracterizes the 
Defense assertion that the witness is not cumulative. The witness is offered for unique 
factual testimony. The fhct that portion of thc witness testimony overlaps does not 
change this fact nor does the Prosecution's assertion that Mr. Hamdan could testify to the 
hcts in question. Such a rule is not in keeping with Mr. Hamdan's right to present a 
defense. If testimony of this witness is somehow "cumulative," and therefore excludable. 
it would guarantee the exclusion of virtually all of the evidence being sought to he 
introduced bv the orosecution in this trial. To infer that Mr. Hamdan's ootential 
testimony is any way irelated to this issue is singularly in appropriate and demonstrates a 
complete absence of an understanding of judicial principals and if adopted would - .  

preciude the need for )!he production of any witness 
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4. Conclusion. For th'e reasons set out in it request for production of the witness and this 
reply, the Defense requests the production of this witness 

Charles D. Swift 
Lieutenant Commander, U.S. Navy 
Detailed Defense Counsel 
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