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)
o)
UNITED STATES ) DEFENSE REQUEST FOR
) WITNESS ON MERITS/SENTENCING:
v, ) MUHAMMED ALI QASSIM
) AL-QAL’A
SALIM AHMED HAMDAN )

) 26 October 2004
)

1. Witness Request — Muhammed Ali Qassim al:Oal’a - US. v. Hamdan.

2. Muhammed Ali Qassim al-Qal’a is the witness’s name; we are unaware of any aliases. We
are unaware of any mailing address for this witness. Muhammed Ali Qassim al-Qal’aisa
Yemeni citizen and resident of the capital city of Sana’a in the vicinity of Yarmouk Station,
Sheri Tunis and may be contacted through the International Committee for the Red Cross or
through Defense Counsel. The phone number for contact with Mr. al-Qal’a is 011-967-
73292705. We are unaware of any e-mail address for this witness. Mr. al-Qal’a speaks only
Arabic with a Yemeni dialect and will require the use of a translator.

3. Mr. Muhammed Ali Qassim al-Qal’a is the brother-in-law to the defendant. The witness has
had significant persona!l contact with the defendant. Mr. al-Qal’a can testify to the circumstances
of the defendant’s marriage, stated attitudes regarding Al-Qaeda, the defendant’s reaction upon
learning of the bombing of the USS COLE, the defendant’s reasons for returning to Afghanistan
in the December 2000, the Defendant’s character for truthfulness, and peacefulness. More
specifically, the defendant’s brother-in-law’s testimony is expected to include (but is not limited
to) the following information.

¢ Religious/Cultural beliefs — That Salim Hamdan is not a fundamentalist, while he may be
Arabic, Yemeni, and a Muslim, he is not an extremist. For example, Salim Hamdan
enjoyed parties with friends and family. He was and continues to be supportive of
women’s rights generally in Yemen and around the world, but specifically he encouraged
his wife to vote in the elections in Yemen. Further, Mr. Hamdan’s brother-in-law will
testify that Mr. Hamdan would routinely help his wife with household chores, a character
trait not found in an extremist Muslim man. Mr. Hamdan’s brother-in-law and other
male friends and family would tease and counsel Mr. Hamdan from helping his wife.
Finally that while Mr. Hamdan did attend mosque on Fridays as required, he would not
go beyond that in terms of outwardly practicing the faith. This is relevant to the Defense
case because it dirzctly contravenes the Government’s assertion that Mr. Hamdan is in
anyway a fundamentalist or extremist.

¢ Reputation in community — That Salim Hamdan was never a member of Al-Queda and
never supported any members of Al-Queda. In fact, Mr. Hamdan’s brother-in-law will
testify that just the opposite, Mr. Hamdan was always non-political and certainly not anti-
American. This is relevant to the Defense case because it directly contravenes the

Review Exhibit 277
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Government’s assertion that Mr. Hamdan is a member of or supported Al-Queda in any
way.

e Interest in fighting — That Salim Hamdan was never interested in fighting for or against
anyone. Mr. Hamdan’s brother-in-law will testify that he had a conversation with Salim
Hamdan wherein he expressed his (Mehammed'’s) interest in going to Afghanistan to join
Muslim fighters. In response, Salim Hamdan counseled against this because it wasn’t
safe and that the cnly reason Mr. Hamdan was in Afghanisian was for the work.

e Reason why Mr. Ilamdan and family were in AF in 2000/2001 — That when Mr. Hamdan
and his wife lefi Afghanistan and traveled to Yemen for Mohammed’s wedding in 2000,
the entirc family was looking for a vehicle to procure for Mr. Hamdan so that he could
remain in Yemen and start a taxi service. In that year, Mr. Hamdan’s father-in-law was
very sick and was expected to die. So the family went to Saudi Arabia to participate in
the Haji so that the father could accomplish this pillar of Islam before his death. While
the family was in Saudi Arabia, the Yemeni security forces went to their communal home
in Yemen. Mohammed was in Yemen and believed that the reason for the Security
Forces visit was to arrest Mr, Hamdan as he had been traveling to Afghanistan and the
Yemeni Government was randomly rounding up men after the Cole bombing. As a result
of this belief, Mohammed had a conversation with Mr. Hamdan and told him not to
return to Yemen from Saudi Arabia. The family traveling with Mr. Hamdan in Saudi
Arabia agreed and the family decided that it was best for Mr. Hamdan to return to
Afghanistan with his wife and children until the authorities in Yemen had finalized their
investigation into the USS Cole bombing.

4. Detailed Defense Counsel has spoken to Mr. al-Qal’a through a translator and Mr. él-Qal’a
has verbally stated his intentions and his desire to testify on Mr. Hamdan’s behalf.

5. The testimony of Mr. al-Qal’a is to be used for Mr. Hamdan’s case-in-chief, as well as
sentencing and potential rebuttal. We are not intending to call this witness in any hearing or
motion prior to commencing trial, but reserve that ability should circumstances change.

6. Detailed Defense Counsel last spoke with Mr. al-Qal’a via a translator on 4 October 2004 and
this communication was via phone. During this conversation Mr. al-Qal’a reconfirmed that he

and his other family members would be available to testify at Mr. Hamdan’s trial in December.

7. Detailed Defense Counsel requests that Mr. al-Qal’a be present to testify on Mr. Hamdan’s
behalf. The Delense does not agree to an alternative to live testimony.

8. No other witness can be called to attest to the facts known by Mr. al-Qal’a. Further, this
witness is not cumulative to anyone else who the Government or the Defense may call.

9. This is a lay witness request.

Review Exhibit 3% 7F
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10. We submit no other matters for your consideration.

CHARLES D. SWIFT

Lieutenant Commander, JAGC, U.S. Navy
Detailed Military Defense Counsel

Office of Military Commissions

Review Exhibit M
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PROSECUTION RESPONSE TO
UNITED STATES OF AMERICA DEFENSE REQUEST FOR
WITNESS: MUHAMMED ALI
v, QASSIM AL-QAL’A
SALIM AHMED HAMDAN

25 October 2004

The Prosecution in the above-captioned case hereby files the following response
and notification of intent not to produce in accordance with paragraph 6 of POM 10. In

support of this response, the Prosecution answers the Defense’s Request for Witness as
follows:

1. Response to paragraph 2. The Prosecution has no objections or supplements to this
paragraph.

2. Response to paragraph 3. The Prosecution does not believe the content of the proffer
is sufficient. To assess the probative value of the testimony and take a meaningful

position on whether the person should be produced for live witness testimony, it adds
little to the analysis to merely state:

a. he knows the Accused’s reaction upon learning of the bombing of the
USS COLE (without knowing what the reaction was, how can one
assess the probative value);

b. he knows the Accused’s “stated attitudes regarding Al-Qaeda”
(without knowing what those stated attitudes were , how can one
assess the probative value);

¢. he knows the Accused’s “reasons for returning to Afghanistan in the
(sic) December 2000 (without knowing what those reasons were, how
can one assess the probative value)

. Additionally, because much of the testimon.y will relate to second-hand knowledge and

merely repeating what the Accused allegedly told him, we do feel this impacts the
analysis in paragraphs 7 and 8.

3. Response to paragraph 4. The Prosecution has no objections or supplements to this .

paragraph.
Review Exhibit_>1 1
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4. Response to paragraph 5. The Prosecution has no objections or supplements to this
paragraph.

5. Response to paragraph §. The Prosccution has no objections or supplements to this
paragraph.

6. Response to paragraph 7. POM 10, paragraph 4g requires the requestor to state
whether they agree 1o an alternative to live testimony to present what is described in the
synopsis, “or the reasons why such an alternative is NOT acceptable.” The POM goes on
to say that “It is unnecessary to state that live testimony is better than an alternative. . >
Given the requirements of paragraph 4g, the Prosecution is perplexed that the request was
found to be in compliance with POM 10. Paragraph 7 of the request simply states that
the witness be present and claims that the Defense “does not agree to an alternative to
live testimony.” That's all. No mention whatsoever is made of reasons why alternatives
are not acceptable as specifically required by the POM. Because the Defense has not
complied with the requircments of POM 10 at this time, the Prosecution cannot take a
position on the feasibility of taking this testimony by alternative methods.

7. Response to paragraph 8 The Defense states that no other witness can be called to
attest to the facts known by this witness. This is not even internally consistent with the
Defense’s own submissions for two other witnesses they have requested from Yemen.
Cumulative with the proffered testimony of this witness, Tagia Muhsin al-Ansi and Umat
al-Subur ‘Ali Qassim al-Qal’a are also proftered to provide testimony concerning:

a. the Accused’s character for peacefulness;

b. the Accused's character for truthfulness;

¢. the circumstances of the Accused’s marriage; and
d. the Accused’s attitude towards al Qaida.

The Prosecution fully acknowledges that the Accused cannot be required 1o testify.

However, it is misleading to state that no other witness can be called to attest to these
same facts.

8. Responsc to paragraph 9. The Prosecution has no objections or supplements to this
paragraph.

9. Conclusion. For the reasons mentioned above, the Prosecution requests that this
witness be denied. The proffer is insufficient to adequately make an assessment and
appears to be cumulative with the proffcred testimony of other witnesses. Allernatively,

the Prosecution asks that this witness, currently localed 1n Yemen, be allowed to testify in
a manner other than appearing personally.

Commander, U.S. Navy

Prosecutor
Review Exhibit %V 'i 2
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DEFENSE REPLY TO
PROSECUTION RESPONSE TO
DEFENSE REQUEST FOR
WITNESS: MUHAMMED ALI
QASSIM AL-QAL’A
D 31

UNITED STATES OF AMERICA

V.
SALIM AHMED HAMDAN

28 October 2004

The Defense in the above-captioned case hereby files the following reply and
request for the production of the above witness. In support of this request, the Defense
answers the Prosecution’s response as follows:

1. Reply to Prosecution Response to paragraph 3. Mr. Hamdan’s words and actions are
directly relevant to his mental state and are tend to rebut any circumstantial or direct

evidence that Mr. Hamdan had entered into an a criminal agreement with Osama Bin
Laden.

2. Reply to Prosecution Response to paragraph 7. The Defense does not believe that
alternative to live testimony are feasible in this case further the defense would not agree
to such alternatives. The witness will offer testimony tending to rebut the core of the
Prosecution’s case. The Defense, however, is aware that the witness is a family member
of the accused and that witness bias will undoubtedly be at issue. As such the
Commissions ability to assess the witness credibility is essential to a fair proceeding

3. Reply to Prosecution Response to paragraph 8. The Prosecution mischaracterizes the
Defense assertion that the witness is not cumulative. The witness is offered for unique
factual testimony. The fact that portion of the witness testimony overlaps does not
change this fact nor does the Prosecution’s assertion that Mr. Hamdan could testify to the
facts in question. Such a rule is not in keeping with Mr. Hamdan’s right to present a
defense. If testimony of this witness is somehow "cumulative," and therefore excludable,
it would guarantee the exclusion of virtually all of the evidence being sought to be
introduced by the prosecution in this trial. To infer that Mr. Hamdan’s potential
testimony is any way related to this issue is singularly in appropriate and demonstrates a
complete absence of an understanding of judicial principals and if adopted would
preclude the need for the production of any witness

Review Exhibit EC/ 6
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4. Conclusion. For the reasons set out in it request for production of the witness and this
reply, the Defense requests the production of this witness

Charles D. Swift
Lieutenant Commander, U.S. Navy
Detailed Defense Counsel

Review Exhibit > %&
Page l Of 2
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)

)
UNITED STATES ) DEFENSE REQUEST FOR

) WITNESS ON MERITS/SENTENCING:
v. ) TAQI'A MUHSIN AL-ANSI

)
SALIM AHMED HAMDAN } 26 October 2004

)

1. Witness Request — Tagia Muhsin al-Ansi - US. v. Hamdan.

2. Tagia Muhsin al-Ansi is the witness’s name. We are unaware of an alias. We are unaware of
any mailing address but we do know that she is a resident of the capital city of Sana’a and
resides with her son, Mr. Al-Qal’a, another witness requested by the Defense. She may be
contacted through the International Committee for the Red Cross or through Defense Counsel.
The phone number for contact with this witness is 011-967-73292705. We are unaware of any e-
mail address for this witness. This witness speaks only Arabic with a Yemeni dialect and will
require the use of a translator.

3. Mrs. Tagia Muhsin al- Ansi is the mother-in-law to the defendant. She has had significant
personal contact with Mr. Hamdan. Mrs. al-Ansi.can testify as to the reputation of the
defendant’s character among the community, the reason for the defendant returning to
Afghamstan in 2000, the defendant’s character for truthfuiness, and the defendant’s character for
peacelulness. More specifically, the defendant’s mother-in-law’s testimony is expected to
include (but is not limited to) the following information.

¢ Character in the community and character for peacefulness. That Mr. Hamdan had a very
caring personality and her opinion was that Mr. Hamdan had a very large heart and would
always care for her. For example, after [irst being introduced into the family, Mr.
Hamdan’s mother-in-law (not vet his mother-in-law) became very sick and was in the
hospital for an extended period of time. Mr. Hamdan was at her side in the hospital and
later in the home, making sure she had everything she needed including water, food, and
medicine. That no one in the family spent as much time with her during this time as Mr.
Hamdan. Further, his reputation in the community was similar, that Mr. Hamdan was
always very caring towards others in the community and was not afraid to show his
affection towards his family when he was in the community. In addition to caring for his
mother-in-law, Mr. Hamdan was often helping his wife in the kitchen and with other
household chores. That he cncouraged all the women of the family to exercise their
rights, including the right to vote. That he would take his wife out to dinner, and that he
would take the entire family out to dinner. He would often risk teasing from the men in
the family for his behavior but he would defend his actions and explain that all men
should treat their families in the same manner. This is relevant to the Defense case
because it directly contravenes the Government’s case that Mr, Hamdan is a violent and

hostile person.
Review Exhibit 35: &
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¢ Reason for returning to Afghanistan in 2000. That Mr. Hamdan had accompanied his
parents-in-law to Saudi Arabia for the Haji when his father-in-law was sick and nearing
death. During this time, the Yemeni authorities arrived at the family home in Yemen and
it was rumored that they were looking for men to arrest as part of the investigation into
the USS Cole bombing in order to satisfy the U.S. As a result of this and before the
family returned to Yemen, the family sat down and had a family discussion regarding
whether Mr. Hamdan should return to Yemen with his wife (their daughter) as previously
planned. The family decided that it would be best if Mr. Hamdan took his wife and
children back to Afghanistan rather than return to Yemen. This is relevant to the defense
case because it directly contravenes the Government’s assertion that Mr. Hamdan was in
Afghanistan for any Al-Queda related purpose.

4. Detailed Defense Counsel has spoken to Mrs. al-Ansi through a translator and Mrs. al-Ansi
has verbally stated her intentions and her desire to testify on Mr. Hamdan’s behalf.

5. We anticipate calling this witness in the Defense case-in-chief and sentencing proceedings.
We do not anticipate calling this witness for any preliminary or evidentiary hearings however,
we reserve the right to call her in such case should circumstances change and require us to do so.

6. Detailed Defense Cournisel last spoke with Mrs. al-Ansi via a translator on July 24 and this
communication was in person. Also, when Detailed Defense Counsel last spoke with Mrs. al-
Ansi she stated she would be available to testify at Mr. Hamdan’s trial in December.

7. Detailed Defense Courisel requests that Mrs. al-Ansi be present to testify on Mr. Hamdan’s
behalf. We do not agree to an alternative to live testimony because that would deprive the
finders of fact and law from asking this witness substantive questions the counsel may not
anticipate.

8. No other witness can be called to attest to the facts known by Mrs. al-Ansi. In other words,

her testimony is not cumulative to any other witness who will be called by the Government or
the Defense.

9. This is a lay witness.

10. We do not submit any other matters for your consideration.

CHARLES D. SWIFT

Lieutenant Commander, JAGC, U.S. Navy
Detailed Military Defense Counsel

Office of Military Commissions

X it 354
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PROSECUTION RESPONSE TO
UNITED STATES OF AMERICA DEFENSE REQUEST FOR
WITNESS: FAQI’A MUHSIN AlL-
V. ANSI
SALIM AHMED HAMDAN

25 October 2004

. n

The Prosecution in the above-captioned case hereby files the following response
and notification of intent not to produce in accordance with paragraph 6 of POM 10. In

support of this response, the Prosecution answers the Defense’s Request for Witness as.
follows:

1. Response to paragraph 2. The Prosecution has no objections or supplements to this
paragraph. -

2. Response to paragraph 3. . The Prosecution does not believe the content of the
proffer is sufficient. To assess the probative value of the testimony and take a
meaningful position on whether the person should be produced for live witness
testimony, it adds little to the analysis to merely state that she knows “the reason for the

defendant returning to Afghanistan in 2000 (unable to assess the probative value without
knowing the reason).

«

Additionally, because much of the testimony will relate to second-hand knowledge and
merely repeating what the Accused allegedly told her, we do feel this impacts the
analysis in paragraphs 7 and 8.

3. Response to paragraph 4. The Prosecution has no objections or supplements to this
paragraph.

4, Response to paragraph 5. The Prosecution has no objections or supplements to this
paragraph.

5. Response to paragraph 6. The Prosecution has no objections or supplements to this
paragraph.

6. Response to paragraph 7. POM 10, paragraph 4g requires the requestor to state
whether they agree to an alternative to live testimony to present what is described in the
synopsis, “or the reasons why such an alternative is NOT acceptable.” The POM goes on

Review Exhibit .35 /2
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to say that “It is unnecessary to state that live testimony is better than an alternative. .
The Defense has arguably set out a reason why depositions and stipulations cannot be
used, however this stated reason would apply to every potential witness in these
proceedings. Their stated concems do not address the viability of video teleconference
(VTC) or telephonic communication with this witness'. Because the Defense has not
complied with the requirements of POM 10 at this time, the Prosecution cannot take a
position on the feasibility of taking this testimony by alternative methods.

7. Response to paragraph 8. The Defense states that no ather witness can be called to
attest to the facts known by this witness, This is not even internally consistent with the
Defense’s own submissions for two other witnesses they have requested from Yemen.
Cumulative with the proffered testimony of this witness, Tagqia Muhsin al-Ansi and
Muhammad Ali Qassim al-Qal’a are also proffered to provide testimony concerning:

a. the Accused’s character for peacefulness;
b. the Accused’s character for truthfulness; and -
¢. the Accused’s reason for returning to Afghanistan in December 2000.

The Prosecution fully acknowledges that the Accused cannot be required to testify.

However, it is misleading to state that no other wilness car be called to attest o these
same facts.

8. Response to paragraph 9. The Prosecution has no objections or supplenents to this
paragraph. ’

9. Conclusion. For the reasons mentioned above, the Prosecution requests that this
witness be denied. The proffer is insufficient to adequately make an assessment and
appears 1o be cumulative with the proffered testimony of other witnesses. Alternatively,

the Prosecution asks that this witness, currently located in Yemen, be allowed 10 testify in
a manner other than appearing personally.

Commander, 1.5, Navy
Prosecutor

"It is the Prosecutions position that the stated reason for needing the wilness live is tantamount 1o saying
“live testimony is better than an alternative,” which is specifically mentioned in the POM as being
insufficient grounds for a live-witness request. We assert that the Defense has not complied in any way

with POM 10’5 requirement regarding this paragraph. R . 35‘ B
: eview Exhibit
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Defense Reply to
UNITED STATES OF AMERICA PROSECUTION RESPONSE TO
DEFENSE REQUEST FOR
v. WITNESS: TAQI’A MUHSIN AL-
ANSI
SALIM AHMED HAMDAN D 32

28 October 2004

The Defense in the above-captioned casc hereby files the following reply and request for
the production of the above witness. In support of this request, the Defense answers the
Prosecution’s response as follows: -

1. Reply to Prosecution Response to paragraph 3. Mr. Hamdan’s words and actions are
directly relevant to his mental state and are tend to rebut any circumstantial or direct

evidence that Mr. Hamdan had entered into an a criminal agreement with Osama Bin
Laden.

2. Reply to Prosecution Response to paragraph 7. The Defense does not believe that
alternative to live testimony are feasible in this case further the defense would not agree
to such alternatives. The witness will offer testimony tending to rebut the core of the
Prosecution’s case. The Defense, however, is aware that the witness is a family member
of the accused and that witness bias will undoubtedly be at issue. As such the
Commissions ability to assess the witness credibility is essential to a fair proceeding

3. Reply to Prosecution Response to paragraph 8. The Prosecution mischaracterizes the
Defense assertion that the witness is not cumulative. The witness is offered for unique
factual testimony. The fact that portion of the witness testimony overlaps does not
change this fact nor does the Prosecution’s assertion that Mr. Hamdan could testify to the
facts in question. Such a rule is not in keeping with Mr. Hamdan’s right to present.a
defense. If testimony of this witness is somehow "cumulative,” and therefore excludable,
it would guarantee the exclusion of virtually all of the evidence being sought to be
introduced by the prosecution in this trial. To infer that Mr. Hamdan’s potential
testimony is any way related to this issue is singularly in appropriate and demonstrates a
complete absence of an understanding of judicial principals and if adopted would
preclude the need for the production of any witness - '

Review Exhibit 5 §Cf
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4. Conclusion. For the reasons set out in it request for production of the witness and this
reply, the Defense requests the production of this witness

Charles D. Swift
Lieutenant Commander, U.S. Navy
Detailed Defense Counsel

-]
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DEFENSE REQUEST FOR RELIEF:
BILL OF PARTICULARS AND,
DUPLICITY

UNITED STATES OF AMERICA
\Z

SALIM AHMED HAMDAN 29 October 2004

'
R N N S N i S

1. Relief Sought. That the Government provides the Defense and Commission Members with
the specific elements that it believes it must prove in order to prove up the charge of conspiracy

against Mr. Hamdan, and to sever the triable offenses as listed in the conspiracy specification
and charge.

2. Facts

a. On 13 July 2004, Mr. Hamdan was chaiged with a single specification and charge of
conspiracy.

b. The conspiracy charge includes the countries of Afghanistan, Pakistan, Yemen and
“other countries.” The conspiracy charge includes the timeframe of on or about (no day
specified) February 1996 to on or about 24 November 2001. The conspiracy charge alleges Mr.
Hamdan conspired with Usama Bin Laden, Saif al Adel, Dr. Zawahari, Muhammad Atef and
“other members and associates of the al Qaida organization, known and unknown.” The
conspiracy charge alleges agreement to commit certain offenses: “attacking civilians; attacking
civilian objects; murder by an unprivileged belligerent; destruction of property by an
unprivileged belligerent; destruction of property by an unprivileged belligerent; and terrorism.”

¢. Where “findings are vague and ambiguous and failed to reflect what facts constituted
the offense” the result is a “lack of proper review.” U.S. v. Walters, 58 MJ 391 (CAAF 2003).

d. It is improper for the Government to sgek, at one and the same time, (a conviction
against an accused) with a general course of misconduct over a statedperiod of time and to select

from that... a specific act to be alleged as a separate offense.” U.S. v. Maynazarian, 12 USCMA
484 (1961).

e. When the defense is secking a specilic time/date/place, it should file a bill of
particulars. U.S. v. Lewis, 51 MJ 376 (CAAF 1999).

f. The charge and its specification as curtently written is both vague and duplicitous.
The Defense is not aware of the specific time/date (missing day) and fillace (“other countries™) in
the offense. Further, the charge and its specification alleges triable offenscs as part of the
conspiracy offense, but are not separate offenses and as such have no specific elements attached

to them to prove up the conspiracy charge.
Review Exhibit 3@4’
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3. Legal Authority Cited.

a. U.S. v. Walters, 58 MJ 391 (CAAF 2003)

b. U.S. v. Maynazarian, 12 USCMA 484 (1961)

c. U.S. v. Lewis, 51 MJ 376 (CAAF 1999)
4. Why Relief Is Necessary. To inform the accused of the nature of the charge with sufficient
precision to enable the accused to prepare for the military commission, to avoid or minimize the

danger of surprise at the time of the military commission, and to enable the accused to plead the
acquittal or conviction in bar of another prosecution for the same offepnse.

KRISTINE M. AUTORINO, Capt, USAF
Detailed Defense Counsel
Office of Military Commissions

-
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PROSECUTION RESPONSE TO

UNITED STATES OF AMERICA DEFENSE REQUEST FOR
RELIEF: BILL OF PARTICULARS
V. AND DUPLICITY D33
SALIM AHMED HAMDAN
5 November 2004

1. Timeliness: This Motion is filed in a timely manner as required by POM 4-2.

2. Position on Motion: The Prosecution submits that the Defense’s Motion should be -
denied.

3. Facts:

a. The charge sheet in the above-captioned case is 4 pages long and contains
general allegations, the charge itself, and the descriptions of specific overt acts committed
in furtherance of the charged conspiracy. All countries involved with the charges
currently known to the Prosecution are named in the charge sheet and include,
Afghanistan, Pakistan, Yemen, the United States, Kenya, and Tanzania.

b. On 18 December 2003, the Prosecution provided over 122 pages of discovery
to the Defense in an effort to begin meeting its discovery obligation.

¢. On 30 July 2004, the Prosecution provided an additional 979 pages of
discovery to the Defense in an effort to meet its discovery obligation. This batch of
discovery also included a compact disc with over 900 pages. Later that day, an additional
7 documents were served on the Defense

d. On 9 August 2004, the Prosecution provided an additional 91 pages to the
Defense in an effort to meet its discovery obligation.

e. On 10 September 2004, the Prosecution provided an additional 350 pages to
the Defense in an effort to meet its discovery obligation.

f. On 16 September 2004, the Prosecution provided an additional 63 pages to the
Defense in an effort to meet its discovery obligation.

Review Exhibit 36-B, Page 1 of 6 Pages
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g. On 24 September 2004, the Prosecution provided an additional 6 pages to the
Defense in an effort to meet its discovery obligation. Included in this discovery was the
disclosure of the Prosecution’s potential law enforcement witnesses.

h. On 6 October 2004, the Prosecution provided an additional 245 pages to the
Defense 1n an effort to meet its discovery obligation.

1. On 19 October 2004, the Prosecution provided an additional 81 pages to the
Defense in an effort to meet its discovery obligation. Additional prosecution witnesses
were disclosed at that time.

j. On 28 QOctober 2004, the Prosecution provided an additional 39 pages to the
Defense in an effort to meet its discovery obligation. Additional prosecution witnesses
were disclosed at that time.

k. The Prosecution continues diligently to provide discovery as quickly as it gains
information and the authority from controlling agencies to release it. The Prosecution has
provided more access to information than Commission law requires.

5. Legal Authority Cited:

a. RCM 906
b. United States v. Alex, 791 F.Supp. 723 (N.D. IL 1992)

¢. United States v. Mobley, 31 M.J. 273 (C.M.A. 1990)

d. United States v. Slubowski, 5 M.J. 882 (N.C.M.R. 1978)

e. United States v. Walters, 58 M.J. 391 (C.A.AF. 2003)

f. United States v. Maynazarian, 12 USCMA 484 (C.M.A. 1961)

g, United States v. Lewis, 51 M.J. 376 (C.A.A.F. 1999)

h. United States v. Williams, 40 M.J. 379 (C.M.A. 1994)
i, United States v, Tanner, 279 F.Supp. 457 (N.D. IL 1967)
j. MCINo. 2

k. U.S. v. Verrecchia, 196 F.3d 294 (1* Cir. 1999)

1. Braverman v. United States, 317 U.S. 49 (1942)

Review Exhibit 36-B, Page 2 of 6 Pages
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6. Discussion:

Although lacking in particularity itself, the Defense’s Motion seems actually to be
two motions. The first afpears to be a motion for a bill of particulars seeking a “specific
time/date™ and “place.™ Additionally, the Defense seeks “the specific elements that [the
government] believes it must prove in order to prove up the charge of conspiracy against
Mr. Hamdan.”* The second motion seems to be a motion for severance on the grounds of

duplicity. Both motions should be denied.

a. Bill of Particulars

Commission law does not speciﬁcally- provide for bills of particulars but the
standard is universally the same.

The purposes of a bill of particulars are to inform the accused of
the nature of the charge with sufficient precision to enable the
accused to prepare for trial, to avoid or minimize the danger of
surprise at the time of trial, and to enable the accused to plead the
acquittal or conviction in bar of another prosecution for the same
offense when the specification itself is too vague and indefinite for
such purposes.

See Discussion to RCM 906(b)(6). Similarly, Rule 7(f) of the Federal Rules of Criminal
Procedure authorizes a federal court to order the filing of a bill of particulars whenever-
the indictment fails to sufficiently apprise the defendant of the charges in the indictment
so that he can prepare an adequate defense. See United States v. Alex, 791 F.Supp. 723,
727 (N.D. IL 1992). However, while an accused is entitled to know the factual details of
the offense with which ke is charged, “he is not entitled to know the details of how the
offense will be proved.” Id. Moreover, “[a] bill of particulars should not be used to
conduct discovery of the Government’s theory of the case, to force detailed disclosure of
acts underlying a charge, or to restrict the Government’s proof at trial.” See United
States v. Mobley, 31 M.J. 273, 278 (C.M.A. 1990). Finally, if the defense counsel
already posses the information they seek, having received it in discovery, then there is no
need for a bill of particulars. See United States v. Slubowski, 5 M.J. 882, 885 (N.C.M.R.
1978). i

Defense bases their request for time/date and place on three cases that have
nothing to do with a party’s nght to a bill of particulars. In United States v. Walters, 58
M.J. 391 (2003}, the Court of Appeals for the Armed Forces overturned a conviction and
dismissed the charge because the military panel had changed a specification that accused
the appetlant of commitling a crime on divers occasions to “on one occasion,” without
specifying which occasion, of those presented by the prosecution at trial, the appellant
had committed. Id. at 394. The dismissal had nothing to do with a failure of the

; Defense Motion at paragraph 2f.
1d.
* Defense Motion at paragraph .
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pleading. Rather, the dismissal was the result of the fact that the panel’s findings did not
permit the appellate court to conduct its statutory review because they could not discern
which occasion the accused had been convicted of. Id. at 397. Similarly, United States
v. Maynazarian, 12 U.S.C.M.A. 484 (C.M.A. 1961), was not about particularized
pleading requirements but stands, instead, for the general proposition that one cannot be
convicted of committing a crime several times during a given time period while also
being convicted of committing one instance of the same crime within the same time
period. Finally, Defense reliance on United States v. Lewis, 51 M.J. 376 (C.A.A.F. 1999)
1s equally misplaced. Lewis dealt with a trial court wrongfully prohibiting a defense
counsel from presenting an aftirmative defense.

Courts have ruled directly on the issues that the Defense raises. With regard to
desiring a particular date, “[c]ourts have consistently held that unless the date is an
essential element of the oftense, an exact date need not be alleged.” See United States v.
Williams, 40 M.J. 379, 382 (C.M.A. 1994). Thus, because date is not an essential
element of conspiracy under commission law, the defense is not entitled to a bill of
particulars furnishing a precise date on which the offense occurred. Regarding the desire
of knowing place, the Defense is entitled to that information. See United States v.
Tanner, 279 F.Supp. 457, 475 (N.D. IL 1967). However, as was noted above, the
Defense is not entitled to a bill of particulars to gain information that they already have.
The charge sheet and the discovery turned over to the defense clearly indicate that the
countries known to the Prosecution where acts occurred in furtherance of the Al Qaida
conspiracy are Afghanistan, Pakistan, Yemen, Kenya, Tanzania, and the United States of
America. A bill of particulars will divulge no additional information.

A bill of particulars is similarly unwarranted to answer what elements the
Prosecution belteves it has to prove o convict the Accused. Those elements are clearly

pronounced in MCI No. 2 and are, like all other entitled particulars sought by the defense,
already in their possessicn.

6) Conspiracy
a. Elements.

(1) The accused entered into an agreement with one
or more persons to commit one or more substantive offenses triable
by military commission or otherwise joined an enterprise of
persons who shared a common criminal purpose that involved, at
least in part, the commission or intended commission of one or
more substantive offenses triable by military commission;

(2) The accused knew the unlawful purpose of the
agreement or the common criminal purpose of the enterprise and
joined in it willfully, that is, with the intent to further the unlawful
purpose; and

(3) One of the conspirators or enterprise members,
during the existence of the agreement or enterprise, knowingly
committed an overt act in order to accomplish some objective or
purpose of the agreement or enterprise.

Review Exhibit 36-B, Page 4 of 6 Pages
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MCI No. 2, paragraph 6¢(6).

“The decision to grant or deny a motion for a bill of particulars is within the
sound discretion of the judge.” See Williams, 40 M.J. at 381, footnote 4. Because the
defense is both not entitled to the information they seek and already in possession of the

information they seek, this commission should exercise that discretion by denying the
Defense’s request for a bill of particulars.

b. Severance and Duplicity.

Similarly to bills of particulars, the federal and military justice standards
regarding duplicity track closely with one another. See United States v. Verrecchia, 196
F.3d 294, 297 (1* Cir. 1999)(“Duplicity is the joining in a single count of two or more
distinct and separate offenses.”) and the discussion to RCM 906(b)(5) (“A duplicitous
specification is one which alleges two or more separate offenses.”) The prohibition
against duplicitous counts or specifications arises primarily out of a concern that a jury or
panel may find a defendant guilty on a count or specification without having reached a

unanimous verdict on the commission of any particular offense. See Verrecchia, 196
F.3d at 297.

The Defense claims that the charge against the Accused actually states five
different conspiracies and cites no case law in addition to that previously discussed.
Without reviewing cach of the Defense’s cited cases again, it is sufficient to say that none
address duplicity in conspiracy charges. The United States Supreme Court directly
addressed this issue in 1942. In Braverman v. United States, 317 U.S. 49 (1942), two
defendants were convicted of seven counts of conspiracy. Id. at 51. At trial, the
defendants moved essentially to have the counts merged into one conspiracy. Id. The
prosecution in the case took the position that the seven counts of the indictment charged,
as distinct offenses, the several illegal objects of one continuing conspiracy. Id. '
Furthermore, the prosecution asserted that if the jury found such a conspiracy it might
find the defendants guilty of as many offenses as it had illegal objects, and that for each
such offense the statutory penalty could be imposed. Id. The Court held that, indeed, the
defendants had been improperly charged and sentenced. “[A] single agreement to
commit an offense does not become several conspiracies because it continues over a
period of time and . . . there may be such a single continuing agreement to commit
several offenses.” Id. at 52 (citations omitted). The Court went on to say that there are
times when there are multiple agreements to violate multiple laws and, in those cases,
charging and sentencing multiple conspiracies is appropriate, but that when only a single
agreement is entered into, the conspirators are guilty of only one conspiracy. Id.

Because, as is clear in the charge sheet and accompanying discovery, the Accused
took part in one global conspiracy, it would actually be inappropriate under Braverman to
charge multiple conspiracies. As such, the Defense’s motion to sever must be denied.

Review Exhibit 36-B, Page 5 of 6 Pages
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¢. Conclusion

The Accused is sufficiently informed and his request.for a bill of particulars
should be denied. Additionally, the Defense’s Motion to Sever must be denied because
granting the motion would compel inappropriate charging.

7. Attachments: None

8. QOral Argument: Although the Prosecution does not specifically request oral
argument. we are prepared to engage in oral argument if so requited.

9. Withesses: None

Captain, U.S. Army
Prosecutor
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)

UNITED STATES OF AMERICA ) DEFENSE REPLY TO
) PROSECUTION’S RESPONSE TO
v, ) D33 (BILL OF PARTICULARS)
)
SALIM AHMED HAMDAN ) 7 November 2004
)

1. Relief Requested. Grant D33 and order the Prosecution to provide the Defense with a Bill of
Particulars.

2. Facts. (Reply to Prosecution’s Facts in their Response to D33, 5 Nov 04)

a. The Defense has only received a 3-page charge sheet, not 4, as the Prosecution
contends. That 3-page charge sheet is rife with the most general allegations. The descriptions of
the overt acts are vague and broad. The Prosecution admits the countries “currently known” to
the Prosecution are in the charge sheet, but in fact the conspiracy charge does not list the “United
States, Kenya, and Tanzania” as the Prosecution’s Response claims. However, the charge sheet
does list “other countries,” and only now in its Response to D33 has the Prosecution specified
the United States, Kenya, and Tanzania. Indeed, the Prosecution response ironically explams
precisely the reason why such a bill of particulars is required, here and elsewhere.

b.-j. The Defense agrees the Prosecution has provided volumes of paper over the past
year to the Defense. However, whether or not the Prosecution is meeting its obligations under
the Military Commission Discovery rules is really only known to them, as they are the keepers of
the information and they are supposed to release documentation to the Defense. Indeed, the
Prosecution has continually denied access to documentation and other information we have
requested by citing that they are complying with the rules of discovery in the military
commission process. More importantly, the number of pages of discovery the Prosecution has
provided is absolutely immaterial when it is not relevant to the case of Mr. Hamdan. In other
words, the Defense is confident the Prosecution could provide Mr. Hamdan with 10,000 more
pages of “discovery” but they may still not answer the questions of:

e When? (did the meeting of the minds allegedly take place),
e How? (did Mr, Hamdan conspire with anyone to commit any triable offense) and,
e  What? (overt actions did Mr. Hamdan do to further the conspiracy).

k. The Defense disagrees. We have not yet been provided any discovery regarding the
CSRT of Mr. Hamdan on 3 October 2004. We were only told of the CSRT decision while we
were arguing our case in federal court on 25 Oct 04. That is simply one example of information
we know the Prosecution has control over and has not yet released to the Defense. The

Prosecution only knows whether or not they are holding information it has control over and is
not releasing to us.

3. Legal Authority.

Review Exhibit 36-C, Page 1 of 6 pages
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a. U.S. v. Williams, 40 MJ 379 (CMA 1994)

b. Braverman v. United States, 317 U.S. 49 (1942)

¢. Albernaz v. United States, 450 U.S. 333 (1981)

d. Kotteakos v. United States, 328 U.S. 750 (1946)

e. United States v. Hess, 124 U.S. 483 (1888)

f. U.S. v. Ramirez, 54 F. Supp. 2d 25, 30-(D.C. Crt 1999).
g. U.S. v, Johnson, 225 F. Supp. 2d 982 (N.D. lowa 2002)

h. U.S. v. Bin Laden, 92 F.Supp.2d 225 (S.D.N.Y. 2000)

4. Why Relief is Necessary.

a. The Defense is seeking particular specificationns for the following reasons.

1. Affirmative Defenses. The Defense is obligated to provide notice of any
affirmative defenses when Mr, Hamdan makes his plea to the charge. It is impossible to provide
notice of those defenses without specificity. The Defense must be appraised of the dates and the
correlating actions allegedly committed before Mr. Hamdan can enter his plea and provide notice
of any affirmative defenses. “Undoubtedly the language of the statute may be used in the
general description of an offence, but it must be accompanied with such a statement of the facts
and circumstances as will inform the accused of the specific offence, coming under the general
description, with which he is charged.” United States v. Hess, 124 U.S. 483, 487 (1888)

2. Timing in Relation to Acts in Furtherance of the Conspiracy. The date of the
conspiracy is an essential element to the charge because the conspiracy to commit a triable
offense must happen before the triable offense actually takes place. In this case, the Prosecution
has not provided the Defense with any information regarding when the meeting of the minds
took place and in regards to which triable offense.

3. One or More Conspiracies. The Defense seeks a date because we do not know
if there is one conspiracy for all triable offenses listed in the current charge, or if there are
several conspiracies for each triable offense. That information is absolutely necessary under
decisions of the Supreme Court of the United States.

In a serious mistake, the Prosecution cites the decision of Braverman v. United States,
317 U.S. 49 (1942) for the contention that there can be “multiple agreements to violate multiple
laws” under a single conspiracy charge. Pros. Resp. at 5. But they neglect to notify the
Commission that the Supreme Court of the United States has moved a long way since 1942 and
expressly confined Braverman to cases in which a single statute has been violated, In
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Albernaz v. United States, 450 U.S. 333, 339-40 (1981) (citations omitted) the Supreme Court
held: '

Our conclusion in this regard is not inconsistent with our earlier decision in
Braverman v. United States, 317 U.S. 49 (1942), on which petitioners rely so
heavily. ..."The one agreement cannot be taken to be several agreements and
hence several conspiracies because it envisages the violation of several statutes
rather than one." 317 U.S,, at 53, 63 S.Ct., at 101. Braverman, however, does
not support petitioners' position. Unlike the instant case or this Court's later
decision in American Tobacco, the conspiratorial agreement in Braverman,
although it had many objectives, violated but a single statute.

Moreover, the Prosecution’s citation to Braverman is irrelevant in any event. Four years
later, the Supreme Court in Kotteakos v. United States, 328 U.S. 750 (1946) threw out a
conspiracy charge because the Prosecution had shown multiple conspiracies instead of a single
one. In writing that opinion, the Justices carefully explained why specifications were needed in
large conspiracy cases such as this one. This is the conclusion of the landmark majority opinion:

We have not rested our decision particularly on the fact that the offense
charged, and those proved, were conspiracies. That offense is perhaps not
greatly different from others when the scheme charged is tight and the number
involved small. But as it is broadened to include more and more, in varying
degrees of attachment to the confederation, the possibilities for miscarriage of
justice to particular individuals become greater and greater. At the outskirts they
are perhaps higher than in any other form of criminal trial our system affords.
The greater looseness generally allowed for specifying the offense and its
details, for receiving proof, and generally in the conduct of the trial, becomes
magnified as the numbers involved increase. Here, if anywhere, extraordinary
precaution is required, not only that instructions shall not mislead, but that they
shall scrupulously safeguard each defendant individually, as far as possible,
from loss of identity in the mass.

328 U.S. 750, 776-77 (1946) (citations omitted). This was particularly the case when the
decision maker was not trained in law:

It may be that, notwithstanding the misdirection, the jury actually
understood correctly the purport of the evidence, as the Government now
concedes it to have been; and came to the conclusion that the petitioners
were guilty only of the separate conspiracies in which the proof shows
they respectively participated. But, in the face of the misdirection and in
the circumstances of this case, we cannot assume that the lay triers of fact
were so well informed upon the law or that they disregarded the
permission expressly given to ignore that vital difference.

Id. at 769. In short, Kotteakos requires the specifications, and nothing in the earlier Braverman
decision qualifies that rule.
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Review Exhibits 34 to 58 '

Session of Nov. 8, 2004 o F_l’a.g__e 24 Qf 270



4. Relative to Which Countries. The Defense seeks a date specific because we do
not know if the conspiracy pertained to specific attacks in specific countries and if so, which
countries. In the case of U.S. v. Bin Laden, 92 F.Supp.2d 225 (S.D.N.Y. 2000) the court
analyzed the requirements for charges in terrorist cases. The Court stated:

Once one focuses, however, on the details of a particular case, it becomes
apparent that the foregoing, ofi-repeated generalities [regarding when bills of
particulars should be granted] provide little guidance, The line that distinguishes
one defendant’s request to be apprised of necessary specifics about the charges
against him from another’s request for evidentiary detail is one that is quite
difficult to draw. It is no solution to rely solely on the quantity of information
disclosed by the government; sometimes, the large volume of material disclosed is
precisely what necessitates a bill of particulars.

Moreover, to whatever limited degree prior decisions are helpful as a general
matter when resolving demands for a bill of particulars, they are particularly
unilluminating in this case. The geographical scope of the conspiracies charged
in the Indictment is unusually vast. The Indictment alleges overt acts in
furtherance of those conspiracies that occurred in Afghanistan, Pakistan, the
Sudan, Somalia, Kenya, Tanzania, Malaysia, the Philippines, Yemen the United
Kingdom, Canada, California, Florida, Texas, and New York.

The breadth and duration of the criminal conduct with which the alleged
conspirators are accused is similarly widespread. The Indictment alleges activity,
occurring over a period of ten years, that ranges from detonating explosives, to
training Somali rebels, to transporting weapons, to establishing businesses, to
lecturing on Islamic law, to writing letters, and to traveling, as overt acts in
furtherance of the charged conspiracies. |

We are hesitant, therefore, to place any significant weight on the conclusions
reached in earlier cases in which courts were presented with an indictment
alleging a more specific type of criminal conduct, occurring over a shorter period
of time, in a more circumscribed geographical area. Although we express no
view at this time as to whether the Indictment comports with the requirements of
due process, we recognize that it does impose a seemingly unprecedented and
unique burden on the Defendants and their counsel in trying to answer the charges
that have been made against them. Id. At 233-235.

5. Existence of Overt Act. The Prosecution must specify what, if any, overt act
took place by Mr. Hamdan, or anyone ¢lse that they seek to rely upon at trial. It would be -
impossible to defend against thousands of conceivable overt acts. The Defenses is entitled to
contest and rebut any overt act/triable offense relied upon by the Prosecutor.

6. Object Offenses. The conspiracy charge lists 5 triable offenses. The
Prosecution has provided no detail about the offenses.
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e Who (civilians) was attacked? When and where?
What civilian objects were attacked? When and where?
¢ What murder by an unprivileged belligerent took place? When and
where, and by whom?
What destruction of property occurred? When, where, and by whom?
s What terrorism? When, where, and by whom?

It is impossible to defend against the charge without knowing the details of the listed

triable offenses as part of the charge. A 3-page general charge sheet with no specificity does not
even come close.

7. Specific date is Essential Element, The Prosecution relies upon U.S. v.
Williams. 40 MJ 379 (CMA 1994), for their argument that conspiracy charges do not require an
exact date. In Williams, the charge sheet specified a two-month window, “[t]hus, he knew that
the Government was going to focus on those months as opposed to the remaining 13 months
during which appellant lived in the child’s house.” Id at 382. Further, Williams is
distinguishable from the case at hand because Williams specified with extreme particularity the
action allegedly taken place {graphic allegation of sexual assault on minor) and the precise
location of the offense (Quarters 914-1, Moyer Road, Ft. Belvoir, VA). Instead of Williams, the
commission should look to Ramirez involving facts similar to here, alleged conspiracy consisting
of multiple persons over & period of approximately one year. The court held that the defendants
were “entitled to a bill of particulars setting forth-the names of all persons the government would
claim at trial were co-conspirators (whether or not they will be called as trial witnesses), the
approximate dates and locations of any meetings or conversations not already identified in the
indictment in which each defendant allegedly participated, and the approximate date

on which each defendant allegedly joined the conspiracy.” U.S. v. Ramirez, 54 F. Supp. 2d 25,
30 (D.C. Crt 1999). '

b. The Defense seeks particularity with regard to facts in the Prosecution’s charge sheet.
In the Prosecution’s response, they referred to a plain-face charge based on the general
allegations, the charge, and the overt acts with regard to the charge. The Defense would like to
know if the Government believes that by satisfying any of the General Allegations, they have
somehow proven the charge, or do they also believe that they have to prove the specific facts as
outlined under the conspiracy charge as overt acts. The courts have held that the defense is
entitled to a bill of particulars setting out the date, time, and place of each overt act of which the

government intends to comply. See generally, U.S. v. Johnson, 225 F. Supp. 2d 982 (N.D. lowa
2002)

¢. Inthe end, the Defense does not seek discovery the Government has already provided.
Of course the Defense does seek all information relevant to the case of Mr. Hamdan, and we can
only take the Government’s word that they have provided and shall continue to provide all
relevant discovery. The issue is not discovery. Further, the Defense is not seeking the
Prosecution’s actual work-product in proving the charge. The Defense is aware the Prosecution
intends to offer as evidence anything they believe is “probative to a reasonable person” and we
intend to object to any evidence the Defense believes is not relevant or probative to a reasonable
person. The issue is not theme/theory/work-product. The Defense seeks specificity —
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particularity — so that Mr. Hamdan can comply with the rules regarding affirmative defenses and
can appropriately prepare his case including pleas and strategy decisions. As the charge sheet is

currently written, Mr. Hamdan has no idea what conspiracy took place with regard to which, if
any, triable offense.

CHARLES D. SWIFT

LCDR, USN

Detailed Military Defense Counsel
Office of Military Commissions

NEAL KATYAL
Civilian Defense Counsel
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UNITED STATES OF AMERICA
: DEFENSE MOTION -
THE ENTIRE COMMISSION
TO GRANT PRODUCTION OF
WITNESS DENIED IN D 25

HAMDAN ANNE MARIE SLAUGHTER

<
.

October 29, 2004

The Defense previously requested that the above witness be produced. As the documents referenced
below make clear, this expert is one of the foremost authorities in the United States, indeed, the world.
She previously served as the President of the American Society for International Law and is presently
the Dean of the Woodrow Wilson School at Princeton University. The request for production of this

witness was denied by the Presiding Officer under the provisions of Military Commission Order 1,
section SH.,

The Defense requests the Commission direct the production of the witness, and that the Commission

consider the following previously made filings, and the attachments thereto, per the Filings Inventory,
in making its determination.

a. Motion by the defense for the production of the above witness.
b. Decision of the Presiding Officer denying the witness.

¢. The government response to this motion.

d. The government reply to this motion.

The defense also renews its statement that this motion must be decided by the full commission, as per
Section 4 (¢)(2) of President Bush’s Military Order dated 13 November 2001, and that the reasons for
granting or denying the motion be specified in detail and in writing on the record.

By:

Neal Katyal
Civilian Defense Counsel
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D25 MoTion (*om»o' BY P.0)

NOTE by Assistant, 19 Oct. This document has been reformatted only to contain all the
attachments associated with this motion. K.Hodges, 18 Oct 2004

)

)
UNITED STATES ) DEFENSE REQUEST FOR

) WITNESS IN MOTION HEARING
) ON GENEVA CONVENTIONS
) AND COMMON ARTICLE 3:

v. ~ ) ANNE-MARIE SLAUGHTER
) | .
SALIM AHMED HAMDAN ) 18 October 2004
)

1. Witness Request -- Anne-Marie Slaughter — U.S, v. Hamdan.

2. Anne -Marie Slaughter is the Dean of the Woodrow Wilson School of Foreign Affairs at
Princeton University, Her telephone number is 609-258- 4800 Her e-mail address is
slaughter@princeton.edu. :

3. Dean Slaughter is the President of the American Society of International Law. She is the
nation’s preeminent expert on international law. She has published widely in the field. Dean
Staughter will explain why the military commission as it is presently formed violates current
international law and is thus not properly constituted and void. :

4. Civilian Defense Counsel has spoken with Dean Slaughter and has read her publications.

5. The testimony of Dean Slaughter is to be used for Mr. Hamdan’s motion regarding two
motions: Article 103 of the Geneva Convention (D15) and Common Article 3 of the Geneva
Convention-(D23). She may also be referenced i in the motion for dismissal for lack of subject-
matter jurisdiction (ID17).

6. Civilian Defense Counsel had a phone conversation with Dean Slaughter on 8 October 2004,
and she indicated that she would be available on 8 November 2004 to testify at Guantanamo.

7. Civilian Defense Counsel believes that the Commission would greatly benefit from the live
testimony of Dean Slaughter, as the leading expert in international law in America today. Dean
Slaughter would be in a position to react to the arguments advanced in the proceedings by both
sides as'to the international law violations, if any, for the Military Commissions and how they
bear on the proceedings of the commissions. Further, the Defense does not agree to an
alternative to live testimony as the issues are case dispositive and we cannot p0551bly
contemplate all questions the Commission Members may have.

8. No other witness can be called to attest to the relationship between international law and
military commissions. Dean Slaughter is the leading expert in the field.

9. This is an expert witness request. Dean Slaughter’s views are authoritative on the questions
* raised in these motions. They can also serve as a ballast for the entire commission against the
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influence of the sole member of the Commission who has a law degree. We do not mean to
suggest that that individual is likely to rule one way or the other, rather, we simply point out that
providing the commission with access to the leading law professors with expertise in the world
on the complicated legal questions that are before the commission is essential to providing the
full commission with the information necessary to make an informed decision. In this respect,
the commission is similar to the United States Congress’ calling of expert witnesses who are law
professors during impeachment trials to help them understand what the law is. Without access to
these witnesses, a tremendous risk exists that the commission will not reach a full and fair
judgment of law. '

10. We submit no other matiers for your consideration.

NEAL KATYAL
Civilian Defense Counsel
Attachments;

1. Defense Request for Expert Witness — Anne-Marie Slaughter — 11 Oct 04
2. Defense Response to Prosecution Motion Barring Expert Witnesses, 14 Oct 04
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)

) .
UNITED STATES ) DEFENSE REQUEST FOR

) WITNESS ON GENEVA
) CONVENTIONS/COMMON ARTICLE 3

v. ' ) ANNE-MARIE SLAUGHTER
)
SALIM AHMED HAMDAN ) o
) 11 October 2004
)

1. Witness Request - ANNE-MARIE SLAUGHTER - U.S. v. Hamdan.

2. ANNE-MARIE SLAUGHTER is the Dean of the Woodrow Wilson School of Foreign
Affairs at Princeton University. Her contact information is set forth on her cumculum vitae,
which is attached.

3. Dean Slaughter is the President of the American Society of International Law, She is the

nation’s preeminent expert on international law. She has published widely in the field. Dean
Slaughter will explain why the military commission as it is presently formed violates current
international law and is thus not properly constituted and void. She will explain not only the
law, but also the history and treatment of prisoners of war over time.

4. Civilian defense counsel has spoken with Dean Slaughtcr end has read her publications.

5. The testimony of Dean Slaughter is to be used for Mr. Harndan ] thlOl'l regardmg two
motions, Article 103 of the Géneva Convention and Common Article 3 of the Geneva
Convention. [t will also be referenced in the motion for dlsmlssal for lack of subject-matter
_]UI’lSdICtIOIl ‘

6. Civilian defense counsel had a phone conversation with Dean Slaughter on 8 October, 2004,
and she indicated that she would be available on.November 8, 2004 to testity at Guantanamo.

7. Civilian defense counse] believes that the commission would greatly benefit from the live
testlmony of Dean Slaugrhte r, as the leading expert in iriternational law in America today. Dean
Slaughter would be in a position to react to the arguments advanced in the proceedings by both
sides as to the intérnational law violations, if any, for the military commiissions and how they
bear on the proceedings of the commissions.  The Defense does not agrée to an alternative to live
testimony 4s the issues are case dispositive and we cannot possibly contemplate all questions the
Commission Members may have.

8. No other witness can be called to attest to the relationship between international law and
military commissions. Dean Slaughter is the leading expert in the field.
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9. This is an expert witness request. Dean Slaughter’s views are authoritative on the questions
raised in these motions, They can also serve as a ballast for the entire commission against the
influence of the sole member of the commission who has a law degree. We do not mean to
suggest that that individual is likely to rule one way or the other, rather, we simply point out that
providing the commission with access to the leading law professors with expertise in the world
on the complicated legal questions that are before the commission is essential to providing the
fult commission with the information necessary to make an informed decision. In this respect,
the commission is similar to the United States Congress’ calling of expert witnesses who are law
professors during impeachment trials to help them understand what the law is. Without access to
these witnesses, a tremendous risk exists that the commission will not reach a full and fair
judgment of law. :

10. We submit no other matters for your consideration.

Neal Katyal
Civilian Defense Counsel
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Note: -

The Defense also included its reply to the Prosecution Motion to Barring Expert
witnesses.

A copy of that document is the same as Motions Inventory number P8 and is also an
attachment to Motions Inventory D24. ‘

The document referred to above has been removed from this file solely for purposes for

economy and because it is already a part of the record.

Keith Hodges
Assistant to the Presiding Officer.
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ANNE-MARIE SLAUGHTER

PRINCETON UNIVERSITY, WOODROW WILSON SCHOOL OF PUBLIC AND INTERNATIONAL
AFFAIRS

PHONE (609) 258-4800 » FAX (609) 258-1418 E-MAIL slaughtr@ pnnceton edu

PRESENT POSITION

Dean, Woodrow Wilson School of Public and International Affairs
Princeton University

President, American Society of International Law 7

Founder and Faculty Director, Princeton Colloqﬁium on International Affairs

EDUCATION

OXFORD UNIVERSITY
D.Phil. in International Relations, 1992

Dissertation Topic: "Conceptions of the German Quest:lon in West German Domestic Politics,
1975-1985" _

HARVARD LAW SCHOOL
J. D. cum laude, 1985

OXFORD UNIVERSITY -
M.Phil. in International Relations, 1982

PRINCETON UNIVERSITY
A.B. magng cum Iaua'e, 1980

Majors: Woodrow Wilson School of Public and Intematlonal Affairs
European Cultural Studies

EMPLOYMENT _

1694-2002 -

J. Sinclair Armstrong Professor of International, Forelgn & Cumparatwe Law

Harvard Law School -
Subjects: International Litigation and Arbltratlon, International Law and International
Relations, Forelgn Affairs and the Constitution, Civil Procedure, Perspectives on
Ametican Law.

Professor :
John F. Kennedy Schoot of Government, Harvard University 7 A
‘ Review Exhibit ?)_“___
Director, Graduate and International Legal Studies :
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1993-94
Professor of Law and International Relations
University of Chicago Law School

Spring 1993
Visiting Professor of Law
Harvard Law School

1985-93 :
Assistant Professor of Law and International Relatlons
University of Chicago Law School

1983-89
Fellow in International Law
Harvard Law School

1984-88

Assistant to Professor Abram Chayes: Legal assistance on a variety of international cases,
including litigation involving Nicaragua, the Philippines, Egypt, and the Marshall Islands.
Selecting and ¢diting materials on strategic weapons imanagement (1985)

Writing and editing materials for a course in International Legal Process (1985)

1986-87
Assistant to Professor Hal S, Scott
Legal assistance on cases and academlc studies involving U.S. and forexgn banking law

1985-86
Ford Fellow in European Society and Western Securlty The Center for International Affairs,
Harvard Umversrcy

1084
Summer Associate
Simpson, Thacher & Bartlett, New York, NY

1983
Summer Associate . a
Bingham, Dana & Gould, Boston, MA

1979

Summer Intern
Senate Fore ign Relations Committee, Washington DC

HONORS

Invited Lecturer, Hagué Academy of International Law, Millennial Lectures, Summer 2000.
" Tnvited Le(:tu;'er; Nordic Acadcmy of Intcmﬁtidnal Law, Suhlmcr 2000.

Francis Deak Prize, awarded by the AMERICAN JOURNAL OF INTERNATIONAL LAW for

Internationial Law and International Relations Theory: A Dual Agenda

(prize shared with Steven Ratner), 1994,

Allen Chair Professor, T.C. Williams School of Law, University-of Richmond, 19%94.
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Francis Deak Prize, awarded by the AMERICAN JOURNAL OF INTERNATIONAL LAW for The Alien
Tort Statute ond Judiciary Act of 1789: A Badge of Honor, 1990.

Russell Baker Scholar, University of Chicago Law School, 1990.

Certificate of Distinction in Teaching, Harvard-Danforth-Center for Teaching and Learning,
1984. .

Princeton University Daniel M. Sachs Merorial Scholarship {for two years of study at Oxford
University) Phi Beta Kappa, 1980.

Woodrow Wilson School R.W. van de Velde Award, 1979,

BOCKS AND JOURNAL SYMPOSIA

International Law and International Relations Theory: Millennial Lectures, Hague Academy of
Intemnational Law, Summer 2000,

Legalization and World Politics: A Special Issue of International Organization, Judith Goldstein,
Miles Kahler, Robert O. Keghane, and Anne-Marie Slaughter, eds., 54 INTERNATIONAL
ORGANIZATION (2000).

Symposium on Method in International Law: A Special Issue of the American Journal of
International Law, Steven R. Ratner and Anne-Marie Slaughter, eds., 93 AMERICAN JOURNAL OF
INTERNATIONAL LAW (1999),

THE EUROPEAN COURTS AND NATIONAL COURTS: DOCTRINE AND JURISPRUDENCE (Anne-Marle
Slaughter, Alec Stone Sweet, and Joseph H.H. WexIer, eds., [997). -

A New World Order: Government Networks and the Disaggregated State, book manuscript in
progress

A Liberal Theory of International Law, monograph in progress.

ARTICLES

A Decent Respect for the Opinions of Mankind? American Judicial Exceptionafism (forthcoming

in a volume edited by Michael Ignatieff, 2003).

Global Government Networks, Global Information Agencies, and Disaggregated Democracy

(forthcoming in a volume edited by Karl-Heinz Ladeur, 2003).

The Ordinary Business of Global Governance with Seme Extraordmary Imphcatzons

DAEDALUS (forthcoming, 2002), :

An Internationgl Constitutional Momens, with William Burke-White, 43 HARVARD

INTERNATIONAL LAW JOURNAL 1 (2002). Review Exhibit :3 l - 6
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The Accountability of Government Networks, 8 INDIANA JOURNAL OF GLOBAL LEGAL STUDIES 347
(2001).

Considering Compliance, with Kal Raustiala, in HANDBOOK OF INTERNATIONAL RELATIONS,
(Walter Carlnaes, Thomas Risse, and Beth Simmons, eds., 2001).

Breaking Gut: The Proliferation of Actors in the International System in GLOBAL LEGAL
PRESCRIPTIONS: THE PRODUCTION AND EXPORTATION OF A NEW STATE ORTHODOXY (Bryant G.
Garth and Yves Dezalay, eds., 2000).

Agencies on the Loose? Holding Government Networks Accountable in TRANSATLANTIC
REGULATORY COOPERATION {George A. Bermann, Matthlas Herdegen and Peter Lindseth, eds,
2000).

Building Global Democracy, 1 CHICAGO JOURNAL OF INTERNATIONAL LAW 223 (2000).

Virtual Visibility, FOREIGN POLICY 84(November/December 2000).

A Liberal Theory of International Law in PROCEEDINGS OF THE 94" ANNUAL MEETING
{American Society of Intemational Law, 2000). :

Judicial Globalization, 40 VIRGINIA JOURNAL OF INTERNATIONAL LAW 1103 (2000).

The Future of International Legal Regimes, with Abram Chayes, in NATIONAL SECURITY AND
INTER‘NA'['I'ONAL LAW: THE UNITED STATES AND THE INTERNATIONAL CRIMINAL COURT (Sar ah
Sewall, ed., 2000).

Plaintiff’s Diplomacy, with David Bosco, 79 FOREIGN AFFAIRS 102 (2000).

Introduction: Legalization and World Po.litics, with Judith Goldstein, Milés Kahler, and Robert O.
Keohane, 54 INTERNATIONAL ORGANIZATION 385 (2000)

Legalized Dispute Resolution: Interstate and Trarsnational, with Robert O. Keohane and Andrew
Moravesik, 54 INTERNATIONAL ORGANIZATION 457-(2000),

The Concept of Legalization, with Kenneth W. Abbott, Robert O. Keohane, Andrew Moravcsik,
anc_l Duncan Snidal, 54 INTERNATIONAL ORGANIZATION 401 (2000):

Government Networks: The Heart of the Liberal Demo:cratic Order in DEMOCRATIC GOVERNANCE
AND INTERNATIONAL LAW [99 (Gregory H. Fox and Brad R. Roth, eds., 2000).

Governing the Global Economy through Government Ne@orks iri THE ROLE OF LAW IN
INTERNATIONAL POLITICS 177 (Michael Byers, ed., 2000). .

Memorandum io the President in TOWARD AN INTERNATIONAL CRIMINAL COURT: THREE OPTIONS
PRESENTED AS PRESIDENTIAL SPEECHES 1 (Courcil on Foreign Relations, Alton Frye, Pro_|ect
Dn‘ector 1999). .

- The Merhod is the Message, w1th Steven R Ratner, 93 AMERICAN JOURNAL OF INTERNATIONAL
“LAW 410 (1999).

Court to Court, 92 AMERICAN JOURNAL OF INTERNATIONAL LAW 708 (1998).

International Law and International Relations Theory: A New Generation of Inrerdzscrplmary 7 A
Scholarship, 92 AMERICAN JOURNAL OF INTERNATIONAL LAW 367 ({88¥%jew Exhibit _ 2 M 3
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Revisiting the European Court of Justice, with Walter Mattli, 52 INTERNATIONAL ORGANIZATION 177
(1998). .

FPushing the Limits of the Liberal Peace: Ethnic Conflict and the ‘Ideal Polity' in INTERNATIONAL
LAW AND ETHNIC CONFLICT 128 (David Wippman, ed., 1998).

The Role of National Courts in the Process of European Integration: Accounting for Judicial Preferences
and Constraints, with Walter Mattli, 7» THE EURCGPEAN COURTS AND NATIONAL COURTS: DOCTRINE AND
JURISPRUDENCE 253 (Anne-Marie Slaughter, Alec Stone Sweet, and Joseph H.H. Weiler, eds., 1997).

The Real New World Order, 76 FOREIGN AFFAIRS 183 {1997).

Toward a Theory of Effective Supranatwnal Adjudication, with Laurence Helfer, 107 YALE LAW
JOURNAL 273 (1997).

Extraterritoriality and Discovery, with David Zaring, in CURRENT LEGAL ISSUES IN
INTERNATIONAL COMMERCIAL LITIGATION 72 {Cheong, Chan-Wing, Ho Hock Lai, Beng, Lee-
Eng, and Loen, Ng-Loy Wee, eds., 1997). ‘

Constructing the European Community Legal System from the Ground Up: The Role of Individual
Litigants and National Litigants and National Courts, with Walter Mattli, European University
Institute Working Paper RSC No. 96/56. .

Internarronal Law in a World of Liberal Sates, 6 EUROPEAN JOURNAL OF INTERNAT(ONAL Law
503 (1995).

Liberal International Relations Theory and International Economic Law, 10 AMERICAN
UNIVERSITY JOURNAL OF INTERNATIONAL LAW AND PoLICY 1 (1995).

Law and Politics in the European Union: A Reply to Garrett, with Walter Mattli, 49
INTERNATIONAL ORGANIZATION 183 (Winter 1995).

The Liberal Agenda for Peace: International Relations Theory and the Future of the United
Nations, 4 TRANSNATIONAL LAW AND CONTEMPORARY PROBLEMS 377 (1 994)

A Typology oj Transjudicial Communication, 29 UNIVERSITY OF RICHMOND LAW REVIEW 99
(1954).

Nationalism v. Internationalism: Another Look, 26 NEW YORK UNIVERSITY JOURNAL OF
INTERNATIONAL LAW AND POLICY 585 (1994).

Iniroductory Note, with Carl Kaysen, in EMERGING NORMS OF JUSTIFIED INTERVENTION 7 (Laura
W. Reed & Carl Kaysen eds., 1993).

New Directions in Legal Research on the European Commumly 391 JOURNAL OF COMMON
MARKET STUDIES 31 (1993),

International Law and International Relations Theory - 4 Dual Agenda, 87 AMERICAN JOURNAL
OF INTERNATIONAL LAW 205 (1993),

Europe Before the Court: A Political Theory of Legal Imegmnon, ‘with Walter Mattli, 47 -
INTERNATIONAL ORGANIZATION 41 (1993)

Liberal States: A Zone of Law, Paper Presented at the 1992 Annual Meetmg of the American

Political Science Association.
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Democracy and Judicial Review in the European Community, 1992 UNIVERSITY OF CHICAGO
LEGAL FORUM Bl (1992).

Law Among Liberal States: Liberal Internationalism and the Act of State Doctrine, 92 COLUMBIA
Law REVIEW 1907 (1992), .

Toward an Age of Liberal Nations, 33 HARVARD JOURNAL OF INTERNATIONAL Law 393 (1992).

Regulating the World: Multilateralism, International Law, and the Projection of the New Deal
Regularory State in MULTILATERALISM MATTERS (John Ruggie, ed., 1992},

Comment on Intervention against lllegitimate Reg7mes in LAW AND FORCE IN THE NEW
INTERNATIONAL ORDER (Lori Fisler Damrosch and David Scheffer, eds,, 1991).

Revohion of the Spirit, 3 HARVARD HUMAN RIGHTS JbURNAL 1 (.1990).

Panel Discussion: Options for a Law-Abiding Policy in Central Amer;ca 10 BosToN COLLEGE
THIRD WORLL LAW JOURNAL 215 (1990).

The Once and Future German Question, 68 FOREIGN AFFAIRS 65 (1990).

The Alien Tori Statute and the .fudiciaty Act of 1789: A Badge of Honor, 83 AMERICAN JOURNAL
OF INTERNATI()NAL Law 461 (1989).

Pursuing the Assets of Former Diclators in PROCEEDINGS OF THE 81°" ANNUAL MEETING 401
(American Society of International Law, 1987).

Restoration and Reunification: Fisenhower's German Policy in REEVALUA’['[NG EISENHOWER:
AMERICAN FOREIGN POLICY IN THE FIFTIES (RJchard A_Melanson and David Mayers, eds., 1987).

COMMENTARY

Frequent press, radio, and television mtemews on international trlbunals terrorism, and
international law. :

“Al-Qaeda Should Be Tried Before the World,” The New York Times, November 17, 2001.

“Terrorism and Justice: An International Tribunal Comprising US and Islamic Judiciary Should
Be Set Up to Try Terrorists,” The Financial Times (London), October 12, 2001.

“A Defining Moment in the Parsing of War,” The Washington Post, September 16, 2001.

“Sue Ten"onrlsts Not Terrorist States,” (w1th David Bosco) The Washington Post October 28,
2000,

“On a Foreign Death Row,” The Washington Post, April 14, 1998,

BOOK REVIEWS

Are Foreign Affairs Different? 1980 HARVARD LAw REVIEW 106 (1993) (reviewing THOMAS M.
FRANCK, POLITICAL QUESTIONS/JUDICIAL ANSWERS: DOES THE RULE OF LAW APPLY TO FOREIGN

AFFAIRS? (1992), " Review Exhibit 3] - A
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Book Note, 87 AMERICAN JOURNAL OF INTERNATIONAL LAW 671 (1993) (rewewmg ELIZABETH
ZOLLER, DROIT DES RELATIONS EXTERIEURES (1992).

Book Note, 87 AMERICAN JOURNAL OF INTERNATIONAL LAW 166 (1993) (reviewing MICHAEL J.
GLENNON, CONSTITUTIONAL DIPLOMACY (1990).

Book Note, 86 AMERICAN JOURNAL OF INTERNATIONAL LAW 415 (1992) (reviewing LOUTS HENKIN,
CONSTITUTIONALISM, DEMOCRACY, AND FOREIGN AFFAIRS (1990),

OTHER ACTIVITIES

Presenter and participant at over 100 conferences, debétes, and public events a year.
Member, Council on Foreign Rélations |
Chair, Term Membership Committee, Council on Foreign Relations

Member, Task Force on the Expansion of NATO, Council on Foreign Relations
Faculty Member, MIT Seminar XXI

Trustee, World Peace Foundation

Member, Board of Editors, International Organization

Membér, Board of Editors, American Ja‘umal of International Law

Member, Advisory Board, UCLA Journal of International Law am.’i Foreign Affairs
Member, Board of Advisors, Virginia Journal of International Lm;v

Member, Board of Advisors, Calumbia Journal of European Law

Member, Editorial Advisory Board, Texas Internatioﬁal Law Jowrnal

Chair, American Society of Intémationai Law (ASIL) Committee on Arnual Awards (1999-2000)
Co-Chair, Research Committee, American Society of International Law (ASIL)

Co-Chair, Program Committee for the 1994 Annual ‘\/Ieetmg of the American Society of
International Law (ASIL)

Member, Executive Council, American Society of International Law (ASIL), 1992-94
Member, Organizing Committee, Trilateral Project among the American Society of International

Law (ASIL), the Japanese Association of International Law, and the Ca.nadlan Council on
International Law

‘Member, Comrnittee on International Security Studies, American Academy of Arts and Sciences ‘

Term Member, Council on Foreign Relations, 1987-1992

Member, Executive Committee, Chicago Cormmttee on Fereign Relations ' ‘
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Member, Strategy Committee, Project on  Tustice in Times ofTrdnSltlon Iohn F. Kennedy School
of Government

Hauser Center Faculty Fellow, Harvard University

Affiliate for European Studies, Harvard University

Member, Standing Commitiee on European Studies, Harvard University

Member, xecutive Committee, Weatherhead Center for Internati onal Affairs, Harvard University
Co-Chair, ABA Committee on Public Intemational Law

Member, ABA Standing Committee on World Order Under Law, 1992-1995

Member, Advisory Council, Princeton Universits/ Depértment of Politics

Periodic Lecturer, American Council of the United Nations (ACUNS)

Intema;:iOtlal Fegimes Database, Advisory Committee

Member, International Law Association

Member, Intemational Council, Institute for Global Legal Studies of the School of Law of
Washington University in St. Louis

Member, Organizing Committee, Chicago Lawyers Committee for International Human Rights

Coordinator, Foreign Policy Issues Netv&ork, Dukakis for President, August 1987 to January 1988

PERSONAL

Formerly Anne-Marie Burley : :

Languages: fluent French, semi-fluent German, reading knowledge of Spanish
[END]
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D25 Hamdan Defense Supplement to synops1s Slaughter. 21
Oct 04

Please find, as per your request, a more detailed synopsis of the testimony. The
synopsis also explains why live testimony is important, from the witness’s
perspective. Ihave separately, in our motion under POM #10, explained why we
believe the witness’ testimony is important from the perspective of the Defense,
including the need to ensure that the Presiding Officer does not unduly influence the
proceedings as the only lawyer. These concerns are at their height given the decision
today by the appointing authority to reduce the size of the commission to three

' members, meaning that the spectre of undue influence by the Presiding Officer
(which would, as we have said, be unintentional yet predictable) is at its height.

Anne-Marie SLAUGHTER
SYNOPSIS OF WITNESS® TESTIMONY

1. Tam the Dean of the Woodrow Wilson School of Public and International Affairs
at Princeton University. I also served as President of the American Society of
International Law for a two year term ending in March 2004,

2. Ireceived a J.D. from Harvard Law School and an M.Phil. and D.Phil. in
International Relations from Oxford University. My B.A. is from Prmceton
University.

3. Thave taught courses in international htlgatlon international regulatory
cooperation, publi¢ international law, and international law and international -
relations. I have written over fifty articles in the area of international law and
international relations, and have twice received the Francis Deak Award for best
article by a younger scholar in the American Journal of International Law. My
writings include work on international legal regimes, human rights, transnationa!
regulatory cooperation, universal jurisdiction, the Act of State doctrine, the
effectiveness of supranational adjudication, the European Court of Justice,
judicial globalization, international criminal law, international administrative law,
and the Jegalization of international regimes.

4. 1serve on the Board of Directors of the United States Couricil on Foretgn
Relations and the World Peace Foundation. I have also served on the Board of
Editors for numerous international journals, mcludlng the Amerzcan Journal of
Internatlonal Law and the journal International Organization.

5. If called before the Tribunal, 1 would testify as the applicability of the Geneva
Conventions to this case. I would testify that the Geneva Conventions include a
presumption that a combatant captured by a foreign governiment is protected by
the conventions until and unless proven otherwise through a judicial proceeding,.

Review Exﬁibit _ﬂﬂ
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Article 5 of the Geneva Convention Relative to the Treatment of Prisoners of War
makes clear that “Should any doubt arise as to whether persons, having
committed a belligerent act and having fallen into the hands of the enemy, belong
to any of the categories enumerated in Article 4, $uch persons shall ¢njoy the
protection of the present Convention until such time as their status has been
determined by a competent tribunal.” As all captured combatants are presumed to
be protected, any judicial status determination must comply with the obligations
set forth in the Conventions. Hence, the protections of the Convention must, at the
least, apply up through a judicial status determination.

6. In addition, I would testify to the intention of the drafters of the Conventions to
include the widest possible definition of protected persons. The categories of
protected perscens enumerated in Article 4 of the Convention represent what was,
in 1949, the broadest conceivable definition of enemy combatants given the
nature of warfare as it was then known. The Additional Protocols of 1977
continued the tradition of extending protection to-the broadest possible conception
of civilians and enemy combatant detainees. This intent suggests that the scope of
protected combatants should be construed broadly in this case.

7. Third, I would testify that, even if a particular individual is not protected by the
text of the Convention itself or has been determined to be a non-protected
combatant after a judicial process, customary international law nonetheless offers
a broad range of protections regulating the detention of and judicial processes
against combatants. While not drawn specifically from the text of the Geneva,
Conventions, the relevant body of customary international rules incorporates
many of the protections afforded in the Conventions themselves.

8. In short, all individuals captured in a conflict by a foreign government are
accorded a minimum standard of treatment. For example, the right to a free and
fair trial is recognized around the globe, by all major political, social, religious,
and cultural systems. The Universal Declaration of Human Rights states that
everyone “is entitled in full equality to a fair and public hearing by an”
independent and impartial tribunal.” Even in times of war, Common Article 3 {0
the Geneva Conventions requires that anyone accused of a crime, be afforded “all
the judicial guarantees which are recognized as indispensable by civilized
peoples.” The Intemational Covenant on Civil and Political Rights, the Inter-
American Convention on Human Rights, the Cairo Declaration on Human Rights
in Islam, and the Chartér of the Fundamental Rights of the European Union all .
contain similar guarantees of judicial process. The customary rules which have
arisen from these diverse treaties and a Jong history of state practice require that,
even where the Geneva Conveéntions do not specifically apply, the general
principles embodied in those conventions remain applicable:

9. Finally, I would testify that both the Geneva Conventions arid the relevant rules of
customary international law are binding on US Couris and on military
commissions set up by the Unlted States government. The Umted States ratified
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the Geneva Conventions in 1955 and, in accordance with Article IV of the US
Constitution, the Conventions constitute “the Supreme Law of the Land.”
Furthermore, US Courts have long held that they are bound by custornary
international law as well as international treaties.

10. The arguments I would present to the tribunal are highly relevant to the case at
hand. A critical question in this case is whether defendant, a citizen of Yemen
captured in Afghanistan, is protected by the Geneva Conventions, The scope of
the conventions’ protections, the intent of the drafters, and the relevant customary
legal rules have direct bearing on defendant’s legal status. Furthermore, whether
US courts are bound to apply and uphold these rules is essential to determining
the relevant law the tribunal must apply.

11. To date I have not addressed these particular issues in print in my published work.
While I have written on the legal responses to terrorism, the principle of civilian
inviolability, and the use of courts in prosecuting war criminals and terrorists, the
issues raised in this case and outlined above have not been the focus of my
published writings to date. In addition, my presentation would involve respondmg
to new claims raised by the Government subsaquent to any of my previous
publications.

F.i_evie'v-v Exhibit_3 1~ A
page |/ ot 25

Review Exhibits 34 to 58
Session of Nov. 8, 2004 Page 44 of 270




D25 Respowse

PROSECUTION RESPONSE TO
UNITED STATES OF AMERICA DEFENSE REQUEST FOR
WITNESS: ANNE-MARIE
v. " SLAUGHTER
SALIM AHMED HAMDAN

25 Qctober 2004

.

The Prosecution in the above-captioned case hereby files the following response
and notification of intent not to produce in accordance with paragraph 6 of POM 10. In
support of this response, the Prosecution answers the Defense’s Request for Witness as
follows:

1. Response to paragraph 2. The Prosecution has no objections-or supplefnents to this
paragraph.

2. Response to paragraph 3. The Prosecution does not contest the content of the proffer.
However, the Defense must assert why the witness’ festimony will be relevant. Most of
the motions pending before this Commission are motions on purely legal matters. It is
the function of the written motion to define the law as it-applies to one’s case and to then
supplement this written motion with oral argument that can also be responsive to any
particularized questions of the finders of law. Expert witnesses are not needed for this
purpose, To the extent that experts in the field have written on an issue that is the
specific subject of a motion, that article can be cited and even appended to the motion. If
the legal-expert has experience and understanding of the subject matter of the motion but
has not written specifically on the topic, that expert can be approached as a consultant to
a party and can help construct the brief and the oral argument

The Defense has clearly demonstrated the capability to argue their legal theories.
There appears to be a great danger in permitting this expert testimony. The Defense in
their witness request for Dean Slaughter stated her views are “authoritative on the
questions raised in these motions.” It is clear that the Defense sees this expert serving in
a quasi-judicial function, not allowed in any court of law, court-martial, or military
commission. This statement alone shows the danger that this witness may usurp the
authority of the Commission in determining what the law is.

Review Exhibit 3 7-A
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Finally, while we appreciate the Defense’s concern that the Commission may
need further assistance in understanding the law beyond the initial arguments that the
counsel assigned to this case can provide, we do not feel that using the Defense’s hand-
picked experts are the solution. In voir dire, the Presiding Officer stated that should
questions of the Commission desire greater assistance in understanding a quiestion of law,
he would permit counsel for both sides to present their views on the matter to the
Commission to assist in getting the Members the additional help they desire. (Transcript
page 23). Defense stated in voir dire that the Commission members will have to carefully
study “international treaties, the customs and practice as established by military
regulations, handbooks, and international cases throughoeut the world, as well as the
Constitution of the United States, federal judicial opinions and federal statutes.” See
Hamdan transcript, page 42." Defense asked if the members were up to the task and they
replied that they were. Until such time as the members claim to be unable to determine
the law despite reading of the parties’ briefs, hearing the parties’ oral argument, and
conducting their own research, expert testimony is neither relevant nor helpful.

3. Response to paragraph 4. The Prosecution has no objectlons or supplements to this
paragraph

4. Response to paragraph 5. The Prosecution has no objections or supplements to this
paragraph.

5. Response to paragraph 6. The Defensc asserts that Dean Slaughter is available to
testify at Guantanamo on November 8, 2004. While we do not know the travel
availability of Dean Slaughter, it is our understanding that ingress and egress to
Guantanamo is usually at least a three day process. Furthermore, November 8™ isa
Monday and we are not aware of any flights into Guantanamo on Sundays.

6. Response to paragraph 7. To the extent that the Prosecution’s response to paragraph 3
contains arguments on both relevance and the need for this witness to testify live, that
response is hereby incorporated. Additionally, the Defense provides no reasons why
testimony by this witness, if allowed, could not be taken by telephone or video
teleconference (VTC). - ~

7. Response to paragraph 8. The Defense states that “No other witness can be called to
attest to the relationship between international law and military commissions.” It appears
from the proffers for Professor Danner (who has knowledge based on her academic
writings and teachings, which focus on the history, development, and substance of
international criminal law, including the laws of war) and Professor Paust (presented as
an expert on both military commissions and 1nternat10nal law) that this witness is
cumulative. f_

8. Response to paragraph 9. Paragraph 9 of the Defense request is not compliant with
POM 10. POM 10, paragraph 4i requires that the Defense state the law that requires the
production of this witness. None is cited.
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9. Conclusion. The Prosecution has a motion pending before the Commission, the
decision of which would affect the production of this witness. Therefore, the Prosecution
requests that the Commission defer its raling on this issue until the Motion is decided. 1If
the pending Motion is decided in favor of the Defense, the Prosecution still requests that
the production of this witness be denied. From the proffer, it is clear that the Defense had
consulted with the wimness and has obtained the value of her input. If they have not used
this value in their motions to date, they can do so in their replies’ or in oral argument.
While live “law expert” witness testimony may add to the media attention dedicated to
these proceedings, there has beert no showing as to why the briefs and oral arguments of
the parties assigned 1o this case are insufficient.

Commmander, U.S. Navy
Prosecutor

' On 21 October, the Defense requested a delay in filiog replies to the Prosceution’s responses to their
motions. They now have plenty of time to incorporate whatever they have learned from these experts into

their replies. ' Review Exhibit_> /-4
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Das 29),29,

" DEFENSE REPLY TO

)

) PROSECUTION RESPONSE TO
UNITED STATES OF AMERICA ) - DEFENSE REQUEST FOR

) WITNESS: ANNE-MARIE
V. ) SLAUGHTER

)
SALIM AHMED HAMDAN ) .

) 27 October 2004

)

)

)

)
1. Reply regarding paragraph 3. The prosecution continues its blatant attempt to

hide relevant law, as well as testimony about the history of the law, from the commission
through this legal maneuver. The Defense has explained, in detail, precisely why the
witness’ testimony will be relevant, We have detailed precisely why this commission
must hear from Dean Slaughter of Princeton University, insofar as she is the foremost
expert on international law and the Geneva Conventions. Indeed, Dean Slaughter has just
concluded serving as the President of the American Society of International Law.

As the supplemental material makes clear, Dean Slaughter has published work
that bears on these questions, but has not applled that work to this specific prosecution.
That is the function of her testimony, and for this reason, ‘merely incorporating her past
work into a defense brief of some kind would not be appropriate. Indeed, everyone
would expect that a move like that would be resisted by the Prosecution precisely on
grounds of relevance. And it makes absolutely no sense why testimony can be adm1tted
in one form (like writing), but not another (live).

Incorporation of Dean Slaughter s work into a defense brief is inappropriate for a
second reason, because she is not in any way a defense counsel. The whole function of
experts about international law is precisely to make sure that the relevant conclusions can
be cross exammed by both sides. Barring that testimony in lieu of some subm1ss1on
alongside a bnef would make such examination 1mp0331b1e '

The Prosecution provides not a smglef case in which a mixed body of lawyers and
nonlawyers has ever rejected expert testimony about the law. The Prosecution is simply
making up a legal rule by taking precedents from other institutions when the very rules of
evidence that govern this commission are different. Even under Federal Rule 702, which
governs courts where the responsibility for deciding fact and law are separated, courts
admit the testimony of professors of international law all the time.. The prosecution cites
irrelevancies about the Yamashita case and tries to make an argument about how expert
testimony is not relevant. Nothing could be farther from the truth: the testimony goes to
the very heart of the motions being decided by the commission. And because this
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commission is the trier of both fact and law under the President’s Order, the testimony is
not only important, it is essential. It would constitute rever51b1e error for the commission
to proceed without it.

Unable to marshal even one case to support their bizarre contention, the
Prosecution must resort to mischaracterizing the defense’s request, asserting that
somehow an expert will “usurp the authority of the Commission” and serve “a quasi-
judicial function.” Nothing could be further from the truth. The function of an expert is
to illuminate the law and to explain the hlstory behind it. Itis NOT to decide it. In
several previous filings with this commission, we have explalned that the role of an
Expert is confined in this way.

The prosecution is free to cross examine an expert witness, to explain why they
believe the expert is wrong, and to present witniesses of their own in comphance with
commission rules. But to say that the witness must be excluded because her views will
decide the matter for the commission is not only premature, it is wrong. The testimony
will do nothing more than explain her view of what the law is and why it looks that way.
The commission is of course free to disregard the views of the expert at any point. That
is precisely why, in voir dire, the Defense made sure that the commission was willing to
hear arguments based upon international law.” The fact that the Members have agreed to
be willing to hear and decide these matters militates for the testimony (not against it, as
the Prosecution contends in its papers), because it shows both the relevance of the
testimony as well as the stated capability of the Commission to decide these matters.

2. Response to paragraph 6 6. No logistical difficulties with the transportatien and
testimony of the expert witness have yet arisén. The defense will deal with them at that
time if they do so arise.

3. Response to paragraph 7. The defense has explained the relevance of the testimony, as
well as why live testimony is greatly needed. Without live testimony, the impact of the
witness will be much diminished, and the witness’ ability to react to questions posed by
both sides in the motion argument will be weakened considerably. The Defense did not
ask for a delay in the Proceeding to accommodate the Dean’s testimony and as such did
not present alternatives.

‘4. Response to paragraph 8. The testimony of Dean Slaughter is in no way cumulative
with that of any other witness. Dean Slaughter is the foremost expert on the meaning and
reach of the Geneva Conventions. Furthermore, the appropriate test is whether the expert
has the expertise sought and whether the testimony is relevant to the subject, not whether
she is the only possible expert. The defense notes that the Dean is not being paid for the
testimony and as such whether a suitable altemative is available is not at issue.

5. Response to paragraph 3. The Defense request easily complies with POM 10.
The defense has cited numerous cases where expert testimony has been admitted and
been found helpful in helping the legal institution decide what the law is and why it Iooks
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the way it does. To deny it would be in violation of the President’s Order, which requires
a “full and fair trial.” -

The defense agrees that the Prosecution’s motion to preclude the testimony of the
defense experts, if granted by the Commission as a whole, would be dispositive on the
issue. Unless and until that occurs, however, there is no reason to prevent this testimony
from going forward. Indeed, the Prosecution offers no explanation of how, if the
Commission’s full membership were to rule against the Prosecution’s motion to preclude
the testimony of the experts, there would be any basis to preclude Dean Slaughter’s
production, particularly when the standard for testlmony and evidence Is probative to a
reasonable person.

It is notable that the Prosecution secks to enicr, on the merits, evidence under this
very evidentiary standard that would not be admissible in any court in America. It then,
under the very same standard, tries to bar the Defense the opportunity to enter relevant
expert testimony on a motion. This is a wrongheaded move, one can only taint the
fairness of these proceedings.

Indeed, the failure to produce Dean Slaughter when the Commission as a whole has
not ruled on the matter is a calculated and clear attempt to influence the Commission’s
decision by requiring the Commission to delay the proceedings to obtain the testimony.
Given that two of the Commission members remain responsible for their normal duties
during the disposition of the Commission and that proceedings may only be heard in
Guantanamo, delay requires these Commission members to suffer additional disruption in
their work and personal lives if they were to rule in favor of the Defense. As such
production of the witness is appropriate in order not to prejudice or appear to prejudice
the Commission’s decision.

5. Conclusion. The testimony of this expert is essential in giving the commission a fair
picture about the complexity and history behind the issues being decided by the
commission. Even the Prosecution has not provided a single precedent that prohibits the
testimony of this expert. To the contrary, similar testimony is given in federal courts all
the time. Indeed, the case for such testimony is far stroriger here. Given the particular
nature of (a) these claims and (b) this type of proceeding (commission composed of non-
lawyers) it is pragmatically advisable to let this expezt testify.

Finally, the Defense insists that the qu membership of the Commission rule on
this matter in a written opinion with reasons. -In particular, the opinion should address the
following two questions in explaining why the witness will or will not be produced: Is
this expert’s testimony permissible under the rules of the commission? If not, how can
such a decision can be squared with the permissive rules of evidence set by the President
to govern these commissions and the fact that this is a mixed body to determine law and
fact? It is unquestioned that the witness is an expert knowledge relevant to this
commission’s adjudication of matters before it.
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We further request that this motion, and the government’s response, as well as the
final written decision by the full commission, be made public and part of the record in
this case. : :

Neal Katyal
Civilian Defense Counsel

LCDR Charles Swift
Detailed Defense Counsel
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D25 Decrva By Po.

D25 Hamdan Decision.txt

From: Hodges, Keith H. CIv (L)

Sent: Friday, October 29, 2004 3:00 Pm
1tjo): 'swift, Charfles, LCDR, DaD 0GC'; ‘Neal Katyal'; Hodges, Keith H. CiV
£ .
C! CDR, DoD OGC; Swann, R
DOD OGC; Hodges jthe
Cpt, DoD 0GC;
Gunn, Wiy, , DoD OGC; Brownback, Petew E. COL (L

subject: US v. Hamdan, Decision of the Presiding officer, D25

oD OGC(;
, DoD 0QGC;
GySgt, DoD 0GC,;

United states v. Hamdan
pecision of the Presiding officer, D25

The Presiding officer has denied the request for production of Anne Marie Slaughter
as_a witness. The pPresiding officer dig not find that she is necessary. See
vilitary commission order 1, section 5SH. Accordingly, this request has been moved
from the active to the inactive section of the filings inventory in accordance with
FOM 12. See also paragraph 8, POM 12, ‘

By Direction of the presiding officer

Keith Hodges o )
i nt Presiding officers

?
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)
UNITED STATES OF AMERICA )
} DEFENSE MOTION -
) . THE ENTIRE COMMISSION
v ) TO GRANT PRODUCTION OF

) WITNESS DENIED IN D 26
)

HAMDAN ) BRUCE ACKERMAN
)

October 29, 2004

The Defense previously requested that the above witness be produced. As the documents referenced
below make clear, this expert 1s the leading American scholar of the Constitution and its meaning in
wartime. Ackerman is Sterling Professor of Law, Yale Law School. The request for production of this

witness was denied by the Presiding Officer under the provisions of Military Commission Order 1,
section SH.

The Defense requests the Commission direct the production of the witness, and that the Commission

consider the following previously made filings, and the attachments thereto, per the Filings [nventory,
in making its determination.

a. Motion by the defense for the production of the above witness.
b. Decision of the Presiding Officer denying the witness.

¢. The government response to this motion.

d. The government reply to this motion.

The defense also renews its statement that this motion must be decided by the full commission, as per

Section 4 (c)(2) of President Bush’s Military Order dated 13 November 2001, and that the reasons for
granting or denying the motion be specified in detail and in writing on the record.

By:

Neal Katyal
Civilian Defense Counsel
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X D25 Morow (Doren BY

NOTE by Assistant, 19 Oct. This document has been reformatted only to contain all the
attachments associated with this motion. K.Hodges, 18 Oct 2004. o

)

)
UNITED STATES - ) DEFENSE REQUEST FOR

} WITNESS IN MOTION HEARING
) ON SEPARATION OF
)} POWERS/EQUAL PROTECTION

V. -} BRUCE ACKERMAN
)
SALIM AHMED HAMDAN ) 18 October 2004
) .

1. Witness Request — Bruce Ackerman —U.S. v. Hamdan.

2. Bruce Ackerman is Sterling Professor of Law, Yale Law School. His address is 127 Wall
Street, New Haven, CT 06520. His telephone number is (203) 432-0065. His e-mail is
bruce.ackerman{@yale.edu. He speaks English.

3. Bruce Ackerman is cne of, if not the, leading scholar on the meaning of the United States
Constitution. He has written widely in the areas of separation of powers and equal protection,
including several articles regarding military commissions and the Constitution’s guarantees in
wartime. He will explain why the law, particularly the United States Constitution, forbids the
trial of Mr. Hamdan by military commission.

4. Civilian defense counsel has spoken with Professor Ackerman and has read his publications.

5. The testimony of Professor Ackerman is to be used for Mr. Hamdan’s motions: Equal
Protection Clause (D19), 42 U.S.C. 1981 (D18), and Lack of Legislative Authority (D20). It will
also be referenced in the Defense Motion for Abatement (D16).

6. Civilian defense counsel had met face-to-face with Professor Ackerman on 7 October 2004,
and Professor Ackerman indicated that he will be available on 10 November 2004 to testify.

7. Civilian defense counsel believes that the commission would greatly benefit from the live
testimony of Professor Ackerman. In particular, Professor Ackerman, as one of the leading
experts on the American Constitution, would be in a position to react to the arguments advanced
in the proceedings by both sides as to the constitutional and legal justification, if any, for the
military commission. There simply is no greater authority in the world than Professor Ackerman
when it comes to these questions. Further, the Defense does not agree to an alternative to live
testimony as the issues are case dispositive and we cannot possibly contemplate all questions the
Commission Members may have.

8. No other witness can be called to attest to the constitutional status of military commissions
throughout American history, particularly as it relates to Congressional authorization, the role of
the Commander-in-Chief in national security emergencies, and notions of equality. Professor
Ackerman is the leading expert in the field.
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9. This is an expert witness request. His views are authoritative on the questions raised in these
motions. They can also serve as a ballast for the entire commission against the influence of the
sole member of the commission who has a law degree. We do not mean to suggest that that
individual is likely to rule one way or the other, rather, we simply point out that providing the
commission with access to the leading law professors with expertise in the world on the
complicated legal questions that are before the commission is essential to providing the full
commission with the information necessary to make an informed decision. In this respect, the
commission is similar to the United States Congress’ calling. of expert witnesses who are law
professors during impeachment trials to help them understand what the law is. Without access to
these witnesses, a tremendous risk exists that the commission will not reach a full and fair
judgment of law.

10. We submit no other matters for your consideration.

NEAL KATYAL
Civilian Defense Counsel

Attachments:
1. Defense Request for Expert Witness — Bruce Ackerman - 11 Oct 04
2. Defense Response to Prosecution Motion Barring Expert Witnesses, 14 Oct 04
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)

) .
UNITED STATES . ) DEFENSE REQUEST FOR

) WITNESS IN MOTION HEARING
) ON SEPARATION OF
) POWERS/EQUAL PROTECTION

V. ' ) BRUCE ACKERMAN
)
SALIM AHMED HAMDAN } 11 October 2004
)

1. Witness Request - BRUCE ACKERMAN — U.S. v. Hamdan.

2. Bruce Ackerman is Sterling Professor of Law, Yale Law School. His contact information is
set forth on his curriculum vitae, which has already been provided to the commission.

3. Bruce Ackerman is one of, if not the, leading scholar on the meaning of the United States
Constitution. He has written widely in the areas of separation of powers and equal protection,
including several articles regarding military commissions and the Constitution’s guarantees in
wartime. He will explain why the law, particularly the United States Constitution, forbids the
trial of Mr. Hamdan by military commission. He is not only an expert on the law, he is also an
expert on American history and the role of the President as Commander in Chief.

4. Civilian defense counsel has spoken with Professor Ackerman and has read his publications.

5. The testimony of Professor Ackerman is to be used for Mr. Hamdan’s motions: Equal
Protection Clause, 42 U.S.C. 1981, and Separation of Powers.

6. Civilian defense counsel had met face-to-face with Professor Ackerman on 7 October 2004,
and Professor Ackerman indicated that he will be available on 10 November 2004 to testify.

7. Civilian defense counsel believes that the commission would greatly benefit from the live
testimony of Professor Ackerman. In particular, Professor Ackerman, as one of the leading
experts on the American Constitution, would be in a position to react to the arguments advanced
in the proceedings by both sides as to the constitutional and legal justification, if any, for the
military commission. There simply is no greater authority ini thé world than Professor Ackerman
when it comes to these questions. Further, the Défense does not agree to an alternative to live
testimony as the issues are case dispositive and we cannot possibly contemplate all questions the
Commission Members may have. l

8. No other witness car be called to attest to the constitutional status of military commissions
throughout American history, particularly as it relates to Congressional authorization, the role of
the Commander-in-Chief in national security emergencies, and notions of equality. Professor
Ackerman is the leading expert in the field. He has testified before Congress during the
impeachment of President Clinton, along with numerous other bodies.
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9. This is an expert witness request. His views are authoritative on the questions raised in these
motions. They can also serve as a ballast forthe entire commission against the influence of the
sole member of the commission who has a law degree. We do not mean to suggest that that
individual is likely to rule one way or the other, rather, we simply point out that providing the
commission with access to the leading law professors with expertise in the world on the
complicated legal questions that are before the commission is essential to providing the full
commission with the information necessary to make an informed decision. In this respect, the
commission is similar to the United States Congress” calling of expert witnesses who are law
professors during impeachment trials to help them understand what the law is. Without access to
these witnesses, a tremendous risk exists that the commission will not reach a full and fair
judgment of law.

10. We submit no other matters for your consideration.

Neal Katyal
Civilian Defense Counsel
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Note:

The Defense also included its reply to the Prosecution Motion to Barring Expert
witnesses.

A copy of that document is the same as Motions Inventory number P8 and is also an
attachment to Motions Inventory D24.

The document referred to above has been removed from this file solely for purposes for
economy and because it is already a part of the record.

Keith Hodges
Assistant to the Presiding Officer.
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BRUCE ARNOLD ACKERMAN

Curriculum Vitae

Date of Birth: August 19, 1943

Marital Status: Married, two children

Present Position: Sterling Professor of Law and Political Science, Yale University, July I,
1987 - -

Past Positions: (1)  Law Clerk, Judge Henry J. Friendly,

U.S. Court of Appeals, 1967-8

@) Law Clerk, Justice John M. Harlan
U. S. Supreme Court, 1968-9

(3} Assistant Professor of Law,
University of Pennsylvania Law School 1969-71

) Visiting Assistant Professor of Law and
Senior Fellow, Yale Law School, 1971-72

(&) Associate Professor of Law & Public Policy
Analysis, University of Pennsylvania, 1972-73

(6)  Professor of Law and Public Policy Analysis, Umver51ty of
Pennsylvania, 1973-74

(N Professor of Law, Yale University, 1974-82

(8)  Beekman Professor of Law and Philosophy,
Columbia University, 1982-87

Education: (1) B.A. (summa cum laude), Harvard College, 1964
2) LL.B. (with honors), Yale Law School, 1967

Languages:  German, Spanish, French

Professional .
Affiliations: Member, Pennsylvania Bar; Member, American Law Institute

Fields: Political philosophy, American constitutional law, comparative law and politics,
taxation and welfare, environmental law, law and economics, property.

Honors: American Philosophical Society, Henry Phiilips Prize in Jurisprudence (“f% A
‘ g~
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lifetime achievement™); Fellow, American Academy of Arts and Sciences;
Fellow, Collegium Budapest, Fall 2002; Fellow, Center for Advanced Study in
the Behavioral Sciences, Spring 2002; Fellow, Woodrow Wilson Center, 1995-
96; Fellow, Wissenschaftskolleg, Berlin 1991-92; Guggenheim Fellowship, 1985-
86, Rockefeller Fellow in the Humanities, 1976-7; 1982 Henderson Prize of the
Harvard School for The Uncertain Search for Environmental Quality as the best
book on "law and government published during the years 1972 through 1980";
1981 Gavel Award of the American Bar Association for Social Justice in the
Liberal State.

Other Awards

and Positions: 2001-02 Jorde Lecture, Yale University and University of California, Berkeley;
2000 Moftett Lecture, Princeton University; 1999 Marks Lecture, University of
Arizona; 1999 Terrell Lecture, University of Texas; 1997 Hart Lecture,
Georgetown University Law School; 1996 McCorkle Lecture, University of
Virginia; 1994 Order of the Coif, Inaugural Lecture, University of California,
Berkeley; 1993 University of Connecticut Law Review Award; 1990 Friedrich
Lecture, Harvard University; 1987 Leary Lecture, University of Utah; 1986
Currie Lecture, Duke University; 1984 Harris Lecture, University of Indiana;
1983 Storrs Lecture, Yale University.

Kyoto Seminar in American Studies, July, 2000; Visiting Professor, University of
Rome, May, 1984; Research Scholar, International Institute for Applied Systems
Analysis, Vienna, Austria, Summer 1982; Visiting Professor, Environmental
Protection Agency, May 1979, '

Grants from National Science Foundation, Council on Law Related Studies.

Order of the Coif; Phi Beta Kappa.

Publications:
I. Books:
1. The Uncertain Search for Environmental Quality (with Rose-
Ackerman, Sawyer and Henderson), Free Press: 1974
2. Private Property and the Constitution, Yale University Press:
1977.
3. Social Justice in the Liberal State, Yale University Press: 1980.

Italian: Il Mulino, 1984; Spanish: Centro de Estudios
Constituticnales, 1993,

4. Clean Coal/Dirty Air (with Hassler) Yale University Press: 1981.

3g-A
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10.

11.

12.

13.

14.

15.

Reconstructing American Law, Harvard University Press: 1984.
Spanish: De! Realismo Al Constructivismo Juridico, Aricl: (1989)

We the People, Vol |: Foundations, Harvard University Press:
1991. French: Au Nom du Peuple, Calmann-Levy, 1998.

The Future of Liberal Revolution, Yale University Press: 1992.
German: Ein neuer Anfang fuer Europa, Siedler: 1993. Spanish:
Ariel, 1995. Polish: Terminus, 1996.

Is NAFTA Constitutional? (with David Golove), Harvard
University Press: 1995,

We the People, Vol 2: Transformations, Harvard University Press:
1998. .

The Case Against Lameduck Impeachment, Seven Stories Press:
1999,

The Stakeholder Society (with Anne Alstott), Yale University
Press: 1999. (German translation: Campus, 2001)

La Politica del Dialogo Liberdl, Gedisa: 1999

Voting with Dollars (with lan Ayres) Yale University Press:
2002. , :

Deliberation Day (with James Fishkin), in progress.

America On the Brink, in progress.

II. Edited Volumes

IIT, Articles:

Review Exhibits 34 to 58
Session of Nov. 8, 2004

1.

1.

Editor, Economic Foundations of Property Law, Litile Brown:
1975 (2d ed. with Robert Ellickson and Carol Rose, 1993; 3" ed.
2002).

Editor, Bush v. Gore: The Quest:on of Legtt:macy, Yale University
Press: 2002.

Regulating Slum Housing Markets on Behalf of the Poor, Yale
Law Journal, vol. 80, pp. 1093-1197 (1971)
| 3%-A
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10.

11.

12.

13.

More on Slum Housing and Redistribution Policy, Yale Law
Journal, vol. 82, pp. 1194-1207 (1973)

The Uncertain Search for Environmental Policy: Part 1 with James
Sawyer), University of Pennsylvania Law Review, vol. 120,

pp. 419-503 (1972); Part II (with Rose-Ackerman and Henderson),
University of Pennsylvania Law Review, vol. 121, pp. 1225-1308
(1973).

Law and the Modern Mind, Daedalus, pp. 119-131 (1974)

The Jurisprudence of Just Conipensation, Environmental Law,
vol. 7, pp. 509-516 (1977)

The Structure of Subchapter C: An Anthropological Comment,
Yale Law Journal, vol. 87, pp. 436-446 (1977)

Four Questions for Legal Theory, Nomos, vol. 22, pp. 351-375
(1980)

Beyond the New Deal: Coal and the Clean Air Act (with William
Hassler), Yale Law Journal, vol. 89, pp. 1466-1571 (1980)

The Marketplace of Ideas, Yale Law Journal, vol. 90, pp. 1131-
1148 (1981}

Beyond the New Deal: Reply (with William T. Hassler), Yale Law
Journal, vol, 90, pp. 1412-1434 (1981}

What is Neutral about Neutrality?, Ethics, vol. 93, pp. 372-390
(1983)

On Getting What We Don't Déserve, Social Philosophy and
Policy, vol. 1, pp. 60-70 (1983)

Foreword: Law in an Activist State, Yale Law Journal, vol. 92,
pp. 1-45 (1983) (Dutch: Het recht in een activistische staat,
Staatkundig jaarboek, 1983-1984, pp. 313-328, Leiden, December
1983).

Canada at the Constitutional Crossroads (with Robert Charney),
University of Toronto Law Journal, vol. 34, pp. 117-135 (1984)

Storrs Lectures: Discovering the Constitution, Yale Law Journal,
vol. 93, pp. 1013-1072 (1984}
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16.

17.

18.

19.

20.

21.

22.

23.

24,

25.

Beyond Carolene Products, Harvard Law Review, vol. 98, pp. 713-
46 (1985)

Toward a Theory of Statutory Evolution: The Federalization of
Environmental Law (with Donald Elliott and John Millian),
Journal of Law, Economics, Organization, Vol. 1, pp. 313-340
(1985)

Foreword: Talking and Trading, Columbia Law Review, vol. 85,
pp. 899-903 (1985)

Cost Benefit and the Constitution, in Roger Noll (ed.), Regulatory
Policy and the Social Sciences, pp. 351-357 (1985)

Reforming Environmental Law (with Richard Stewart), Stanford
Law Review, vol. 37, pp. 1333-1365 (1985)

Deux Sortes de Recherches en Droit et Economie, in Revue de la
Recherche Juridigue: Droit Prospectif (Presses Universitaires
d'Aix-Marseille: 1986)

Law, Economics, and the Problem of Legal Culture, Duke Law
Journal, vol. 6, pp 929-947 (1986) (Italian: Rivisia Critica di
Diritro Privato), (German: Schiifer and Wehrt eds., Die
Okonomisierung der Sozialwissenschaften [Campus: 1988]).

Neo-Federalism? in Jon Elster (ed.), Constitutionalism and
Democracy (Cambridge Univ. Press: 1988)

Transformative Appointments, Harvard Law Review, vol. 101, pp.
1164-1184 (1988)

Why Dialogue?, Journal of Philasaphy, vol. 86, pp. 5-22 (1989)
(Italian: Teoria Politica (1989); German: Akten Des 12, Inter-
nationalen Wittgenstein Symposiums pp. 25-35.(1988)); Dutch:
Von den Brink & Von Reijen, Het Recht Van De Moraal pp. 67-84
(1994); Spanish: Metapolitica vol. 2, no. 6, pp. 207-22 (1998)).

Reforming Environmental Law : The Democratic Case for Market
Incentives, Columbia Journal of Environmental Law (with Richard
Stewart) vol. 13, pp. 171-199 (1988}

Neutralities, in Liberalism and the Good (ed. by Douglass, Mara,
& Richardson) pp. 29-43 (1990).
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28.

29.

31.

32.

33.

34.

37.

38.

39.

40.

Constitutional Politics/Constitutional Law, Yale Law Journal, vol.
89, pp. 453-546 (1989).

Robert Bork's Grand Inquisition, Yale Law Journal, vol. 92 pp.
1419-39 (1990); The Grand Inquisitor, The American Prospect,
vol. 1, no. 2, pp. 106-114 (1990).

The Common Law Constitution of John Marshall Harlan, New
York Law School Law Review, vol 36, pp. 5-32 (1991).

Die¢ Zukunft der Liberalen Revolution, Die Neue
Gesellschaft/Frankfurter Hefte, vol. 39, no. 3. pp.221-231 (1992).

The Lost Opportunity, in Te/ Aviv Umvers:ty Studies in Law vol
10, pp. 53-68 (1991).

Liberating Abstraction, U. of Chicago Law Review, vol. 59, pp.
317-348 (1992); reprinted in Stone, Epstein, & Sunstein, The Bill
of Rights in the Modern State pp. 317-348 (U. Chi, Press, 1992).

Von der Revolution zur Verfassung, Trans:t Europaische Revue,
vol. 4, pp. 46-61 (1992)

Crediting the Voters: A New Beginning for Campaign Finance,

'American Prospect pp. 71-80 (Spring, 1993). (Italian: Politica del

Diritto, vol. 24, pp. 647-664 (1993)); reprinted in Burnham, The
American Prospect: Reader m American Paolitics, pp. 218-31
(1994)

Rooted Cosmopolitanism, Ethics, vol. 104, pp. 516-35 (1994).
Higher Lawmaking, in Responding to Imperfection: The Theory
and Practice of Constitutional Amendment (ed. Sanford Levinson),

pp. 63-87 (Princeton University Press, 1995).

Political Liberalisms, Journal of Phtlosophy, vol. 81, pp. 364-86
(1994) -

The Paolitical Case for Constitutional Courts, in, Liberalism
Without Illusions (ed. Bemard 'Yack) pp. 205-19 (U. Chi. Press,
1995)

La democratie dualiste, /789 et I'lnvention de la Constitution (eds.
Michel Troper and Lucien Jaume) pp. 191-204 (L.GIXJ-Bruylant,
1994) '
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41.

42,

44,

46,

47.

48.

49,

[s NAFTA Constitutional? (with Golove) Harvard Law Review,
vol. 108, pp. 799-929 (1995). .

Our Unconventional Founding, (with Katyal) University of
Chicago L. Rev. vol. 62, pp. 475 ff. (1995).

The Next American Revolution in Austin Sarat ed. Identities,
Politics and Rights, pp. 403-23 (University of Michigan Press,
1995)

An Open Letter to Congressman Gingrich, (endorsed by 16 other
law professors), Yale Law Journal, vol. 104, pp. 1539-44 (1995).

A Generation of Betrayal? Ferdham Law Review, vol. 45, pp.
1519-36 (1997).

The Rise of World Constitutionalism, University of Virginia Law
Review, vol. 83, pp. 771-797 (1997) [reprinted as Dean’s
Qccasional Paper, Yale Law School(October, 1997)] Chinese:
Nanjing Univ. Law Rev. 10-27 (2001).

Temporal Horizons of Justice,.Journal of Philosophy, vol. 94,
pp. 299-317 (1997).

The Broken Engine of Progressive Politics, The American

 Prospect, pp. 34-43 (May-June 1998)

Testimony Before the U.S. House Judiciary Committee on the
Impeachment of President Clinton, 32 PS [Political Science and
Politics] pp. 24, 29-31 (March 1999)

Taxation and the Constitution, Columbia Law Review val.99, pp-
1-67 (1999).

Revolution on a Human Scale,r Yale Law Journal vol.108,
pp.2279-2349 (1999).

Should Opera Be Subsidized? and Riposte: Lighten Up! Dissent
89 (Summer 1999)

Your Stake in America (with Anne Alstott}, 41 Arizona L. Rev.
249 (1999).

Constitutional Economics/Constitutional Politics, 10
Constitutional Political Economy 415(1999)

Review Exhibit 38~ A
Page / 3 oOf ‘26

Page 65 of 270




V. Occasional Pieces:
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53.

56.

57.

58.

59.

60.

6l.

l.

O Novo Constitucionalismo Mundial, in Margarida Maria
Lacombe Carnargo, 1988-1998, Uma Decada de Constituicao
(1999).

The New Separation of Powers, Harvard Law Review vol.113,
pp.633-729 (2000). (Italian: Carocci (2003))

$80,000 and a Dream: A Simple Plan for Generating Equal
Opportunity, The American Prospect pp. 25-27 (July 17, 2000)
(with Anne Alstott).

A Revised Opinion for Brown v. Board of Education, in Jack
Balkin ed., What Brown v. Board of Education Should Have
Said, pp. 100-23 (NYU Press: 2001).

Off-Balance, in Brute Ackerman ed., Bush v. Gore. The
Question of Legitimacy (Yale Univ. Press: 2002).

Deliberation Day, Journal of Political Philosophy , vol. 10, pp.
129-52 (2002) (with James Fishkin).

The New Paradigm Reconsidered, Calif. L. Rev., forthcoming
(with Tan Ayres).

Clean (Cough) Air, New York Times, Op-Ed page, August 30,
1977.

Unconstitutional Convention, New Republic, March 3, 1979.

Air-Pollution 'Rights' (with Donald Elliott), New York Times, Op-
Ed page, September 11, 1982.

Commencement Remarks to the Yale Class of 1980, Yale Law
Report, Spring/Summer 1982,

The Languages of Power: Reflections on the Changing
Relationship Between the Law and the Social and Humane
Sciences, Proceedings of 1982-1983, Columbia Commiitee on
General Education’(vol. 11).

Agon (In Memoriam: Arthur Leff), Yale Law Journal, vol. 91,
pp. 219-223 (1982).

In Memoriam: Henry J. Friendly, Harvard Law Review, Vol. 99,
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10.

1.

12.

13,

14.

I5.

16.

17.

19.

No. 8, June 1986. .

Proceedings of Conference on Takings of Property and the
Constitution, Miami Law Review, vol. 41, No. 1, pp. 49-222,
passim (1986).

Interview, Bruce Ackerman over sociale rechtvaardigheid, de rol
van de rechter en "law and economics', by M.A.P. Bovens and W.J.
Witteveen, Staatkundig Jaarboek, pp 255-278 (1987).

Das Gauck Behoerde: Zwei Fragen, in Hassemer & Starzacher,

Datenschutz und Stasi-Unterlagen: Verdraengen oder
Bewaeltigen? (1993).

1787 and 1993, New York Times, Op-Ed page, April 3, 1993,

Reforming Campaign Reform, Wall Street Journal, Op-Ed page,
April 26,1993, -

We the People--and Congress--Have Yet To Be Heard (with
Harold Koh), Los Angeles Times, Op-Ed page, May 5, 1993.

Let's Introduce a New Political Currency System to Restore the
Sovereign Citizenry in Japan (with Norikazu Kawagishi}, Asahi
Shimbun (Tokyo), Op-Ed page, September 28, 1993.

Gingrich v. The Constitution, New York'Times, Op-Ed page,
December 10, 1994, :

Joint Letter on the Constitutionality of the World Trade
Organization and the Uruguay Round, Hearings before the Senate
Committee on Commerce, Science and Transportation, S. 2467,
GA'TT Implementing Legislation, S. Hrg. 103-823, pp. 529-31
(1994). '

The Patriot Option, The Boston Review, pp. 13-14 (April/May
1997)

Historical Perspective [on Presidential Impeachmént], Letters to
the Editor, New York Times, February 2, 1998, p. A-22.

Welfare for Wagner?, Project Syndicate {syndicated column for
numerous European newspapers], May-June 1998 [on subsidizing
the opera]. A longer version of the same essay was published in the
Newsletter of the Institut fuer die Wissenschaften vom Menschen,
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22,

23,

24,

27.

28.

29,

30.

Lad
—_—

32.

33.

34,

Feb-April 1998, as “Subsidize the Opera?”

Euro Follows American Example, Letters to the Editor, New York
Times, May 2, 1998, p. A-14,

What Ken Starr Neglected to Tell Us, Op-Ed, New York Times,
September 14, 1998.

Without the People, Impeachment Fails, Op-Ed, Los Angeles
Times, November 6, 1998.

Lameduck Impeachment? Not So Fast, Op-Ed, New York Times,
December 8, 1998.

Contest Lame-duck House Vote, Op-Ed, US4 Today, p.12A,
December 23,1998,

This Lame-Duck Impeachment Should Die, Op- Ed, Washington
Post, p. A17, December 24, 1998. A

Reply to Professor Tribe, January 8§, 1999, at
www.lawnewsnetwork/opencourt

An Unconstitutional Republiéan Exit Strategy, Los Angeles Times,
p. B7, February 3,.1999.

How $50 Can Beat.Big Money Campaigns, Los Angeles Times, p.
B7, October 18, 1999.

$80,000 and a Dream (with Anne Alstott), The American Prospect,
pp. 23-25, July 17, 2600,

As Florida Goes..., New York Times, Op-Ed, p. A-33, December
12, 2000

Keep Election Fixes to Middle Ground, Los Angeles Times, p. 7
December 18, 2000

The Court Packs Ttself, The American Prospect, p. 42, February 12,
2001

Anatomy of a Constitutional Coup, London Review of Books, pp. 3-
7, February 8, 2001 Translation: Le Monde p. 18, February 27,
2001.

Foil Bushlls Maneuvers for Packing Court, Los Angeles Times, Op-
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35.

36.

37.

38.

39.

40.

41.

42.

43,

44.

45.

46.

48.

49,

Ed, p. B11, April 26, 2001.

Bush(]s Alarming Race Agamst the Clock, Boston Globe, Op-Ed,
April 29, 2001.

Tony Blair’s Big Idea, New York Times, Op-Ed, Sec. 4, p. 15, May
6, 2001 (with Anne Alstott).

Treaties Don’t Belong to Presidents Aloﬁe, New York Times, p. A
23, August 29, 2001.

Sunset Can Put a Halt to Twilight of leerty, Los Angeles Times,
p. B 11, September-20, 2001.

On the Home Front, A Winnable War, New York Times, p. A 21,
November 6, 2001, '

Bush Can’t Operate as a One-Man Act, Los Angeles Times,
December 16, 2001.

War is Handy Politics for Bush Los Angeles Times, p. M 5,
February 3, 2002.

Don’t Panic, London Review of Books, pp. 15-16, February 7,
2002. German version: Frankfurter Rundschau, February 15,
2002.

Bush Must Avoid Shortcuts on Road to War, Los Angeles Times,
p. 15, May 31, 2002,

Campaign Reform’s Worst Enemy, New York Times, p. 13, July 6,
2002 (with Ian Ayres).

But What’s the Legal Case for Preemption?, Washington Post, p.
B2, August 18, 2002. '

The Legality of Using Force, New York Times, p. A15, September
21, 2002. -

Episode oder Epoche, Frankfurter Rundschau, Feullleton
October 16, 2002.

Facing the Threat From North Korea, Washington Post, Letters to
the Editor, p. A22, October 19, 2002.

Government by Half-Truth, sze American Prospect (web
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exclusive), October 24, 2002.

V. Recent Professional Activities:

Lead counsel, with Lloyd Cutler, in Skaggs v. Carle, a challenge by 28 Representatives
to the constitutionality of new House rules requiring supermajorities for the enactment of tax
increases. 110 F3d 831 (D.C. Cir. 1997).

Witness on Behalf of President Clinton, Impeachment Hearings before the House
Judiciary Committee, December, 1993.

Drafting Committee, Amicus Brief of 100 Law Professors in U.S. v. Morrison, in
support of the constitutionality of the Violence Against Women Act, November, 1999.

Testimony on the Appointment of Electors, Delivered to the Special Joint Committee of
the Florida Legislature, November 29, 2000.

Testimony on the Appointment of Electors, Delivered to Special Committees of the
House and Senate of the State of Florida, December 11, 2000

g -A
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D26 Hamdan Defense Supplement. 21 Oct 04.

Please find, as per your request, a more detailed synopsis
of the testimony. The synopsis also explains why live
testimony is important, from the witness’s perspective. I
have separately, in our motion under POM #10, explained why
we believe the witness’ testimony i1s important from the
perspective of the Defense, including the need to ensure
that the Presiding Officer does not unduly influence the
proceedings as the only lawyer: These concerns are at
their height given the decision today by the appointing
authority to reduce the size of the commission to three
members, meaning that the specter of undue influence by the
Presiding Cfficer (which would, as we have said, be
unintentional yet predictable) is at its height.

Synopsis of Testimony
Professor Bruce Ackerman

Professor Ackerman is Sterling Professor of Law and
Political Scisnce. He is a member of the American Law
Institute, and the recipient cof the American Phileosophical
Society’s Henry Phillips Prize for lifetime achievement in
Jurisprudence. -

This Award, which has been grarted only twenty times in
mcre than a century, singled out for special commendation
Professor Ackerman’s two volume work on the Constitution,
We the People. Professor Ackerman proposes to bring this-
work, which analyzes the role of the separation of powers
at times of crisis, to bear on his analysis of the.
constitutionality of President Bush’s order on military
commissions as applied to Mr. Hamdan., He will argue that
precedents generated during the Civil War and Second War,
are not properly interpreted as applicable to the
distinctive problems arising in the present conflicts.

He also proposes to use his recent essay on ‘The
Emergency Constitution,” 113 Yale Law Journall(029-1091
(2004), as a supplementary framework for analyzing the
fundamental constitutional issues involved. This essay has
already been recognized as a pbasic contribution to the
field in a Symposium published.in the June 2004 issue of
the Yale Law Jcurnal.
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Professor Ackerman has not yet published anything
bringing these historical and constitutional analyses to
bear on the current problem, and so his testimony on the
separation of powers will provide the military commission
with constitutional perspectives that cannot readily be
cbtained in standard legal publications. His. testimony is
directly relevant to this commission, in that it will
explain why Mr, Hamdan is facing a military commission that
is not justified in American history or its Constitution.
Because the history spans over 200 years, oral testimony is
particularly important so that Professor Ackerman can
tailor his presentation to guestions about time pericds of
specific interest to the Commission Members.

Professor Ackerman will also argue that the
President’s Qrder violates the equal protection clause in
exempting citizens from the jurisdiction of the military
commissions. Eoth citizens and non-citizens are equally
capable of committing war crimes, and the decision to tTry
these offenses under two entirely different procedures
lacks the rational bkasis required by the Equal Protection
Clause. The decision is particularly invidious, and
requires more strict scrutiny, when it exempts citizens who
might otherwise use the democratic process tc insist on
reform of the military commission’s procedures. This
argument builds on Professor Ackerman’s scholarly work on
the equal protection clause, most notably his essay,
Beyond Carolene Products, 98 Harv. L. Rev. 713 (1985). A
Lexis search reveals that this essay has been a reference
point in the scholarly literature, with 288 citations to
its credit. Once again, there 1is no scholarly essay
applying Professor Ackerman’s doctrinal arguments to the
case at hand. His testimony will provide the commission
with a unique cpportunity to consider the charges against
Mr. Hamdan and their standing under the Constitution.

Review Exhibit 22-A

Page Z0 _ Of 20

Review Exhibits 34 to 58 .
Session of Nov. 8, 2004 Page 72 of 270



D25 Respovse

)
) -
) PROSECUTION RESPONSE TO
UNITED STATES OF AMERICA ) DEFENSE REQUEST FOR
)  WITNESS: BRUCE ACKERMAN
V. )
)
SALIM AHMED HAMDAN ) 25 October 2004
)
.
)
)
}

The Prosecution in the above-captioned case hereby files the following response
and notification of intent not to produce in accordance with paragraph 6 of POM 10. In

support of this response, the Prosecution answers the Defense’s Request for Witness as
follows:

1. Response to paragraph 2. The Prosecution has no objections or supplements to this
paragraph.

2. Response to paragraph 3. The Prosecution does not contest the content of the proffer.
However, the Defense must assert why the witness’ testimony will be relevant. Most of
the motions pending before this Commission are motions on purely legal matters. It is
the function of the written motion to define the law as it applies to one’s case and to then
supplement this written motion with oral argument that can also be responsive to any
particularized questions of the finders of law. Expert witnesses are not needed for this
purpose. To the extent that experts in the field have written on an issue that is the
specific subject of a motion, that article can be cited and even appended to the motion. If
the legal-expert has experience and understanding of the subject matter of the motion but
has not written specifically on the topic, that expert can be approached as a consultant to
a party and can help construct the brief and the oral argument

The Defense has clearly demonstrated their capability to argue their legal theories.
There appears to be a great danger in permitting this expert testimony. The Defense in
their witness request for Professor Ackerman stated his views are “authoritative on the
questions raised in these motions™ and “there is simply no greater authority in the world .
.. when it comes to these questions.” Tt is clear that the Defense sees this expert serving
in a quasi-judicial function, not allowed in any court of law, court-martial, or military
commission. This statement alone shows the danger that this witness may usurp the
authority of the Commission in determining what the law is.

Review Exhibit 38~ A

Page Z|  of 25

Review Exhibits 34 to 58 .
Session of Nov. 8, 2004 . ._Eage 73 of 270




Finally, while we appreciate the Defense’s concern that the Commission may
need further assistance in understanding the law beyond the initial arguments that the
counsel assigned to this case can provide, we do not feel that using the Defense’s hand-
picked experts are the solution. In voir dire, the Presiding Officer stated that should
questions of the Commission desire greater agsistance in understanding a question of law,
he would permit counsel for both sides to present their views on the matter to the
Commission to assist in getting the Members the additional help they desire. (Transcript
page 23). Defense stated in voir dire that the Commission members will have to carefully
study “international treaties, the customs and practice as established by military
-regulations, handbooks, and international cases throughout the world, as well as the
Constitution of the United States, federal judicial opinions and federal statutes.” See
Hamdan transcript, page 42. Defense asked if the members were up to the task and they
replied that they were. Until such time as thé members claim to be unable to determine
the law despite reading of the parties’ briefs, hearing the parties’ oral argument, and
conducting their own research, expert testimony is neither relevant nor helpful.

3. Response to paragraph 4. The Prosecution has no objections or supplements to this
paragraph.

4. Response to paragraph 5. The Prosecution has no objections or supplements to this
paragraph. )

5. Response to paragraph 6. The Defense asserts that Professor Ackerman is available to
testify live at Guantanamo Bay, Cuba on 10 November 2004. While we do not know the
travel availability of Professor Ackerman, we do note that there is a normal three day
turnaround for ingress and egress from Guantanamo.

6. Response to paragraph 7. To the extent that the Prosecution’s response to paragraph 3
contains arguments on both relevance and the need for this witness to testify live, that
response is hereby incorporated. Additionally, the Defense provides no reasons why
testimony by this witness, if allowed, could not be taken by telephone or video
teleconference (VTC).

7. Response to paragraph 8. The Defense states that no other witness can be called
because Professor Ackerman is the “leading” scholar in these fields. Suffice it to say that
even if Professor Ackerman is the “leading” expert in his field, he is not the only expert.

8. Response to paragraph 9. Paragraph 9 of the Defense request is not compliant with
POM 10. POM 10, paragraph 4i requires that the Defense state the law that requires the
production of this witness. Furthermore, failure to contemplate all the questions that the
Commission may ask (the Defense assertion as to why he must testify in person), does
not logically make sense in relation to why he could not testify over the phone or by
video teleconferencing. In relation to this reason there does not appear to be any
difference based simply on the mode used to provide the testimony.,
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9. Conclusion. The Prosecution has a motion pending before the Commission, the
decision of which would affect the production of this witness. Therefore, the Prosecution
requests that the Commission defer its ruling on this issue until the Motion is decided. If
the pending Motion is decided in favor of the Defense, the Prosecution still requests that
the production of this witness be denied. From the proffer, it is clear that the Defense had
consulted with the witness and has obtained the value of her input. If they have not used
this value in their motions to date, they can do so in their replies’ or in oral argument.
While live “law expert” witness teslimony may add to the media attention dedicated to

these proceedings, there has been no showing as to why lhe briefs and oral arguments of
the parties assigned to this case are insufficient.

Commander, U.S. Navy
Prosecutor

‘ ' On 21 October, the Defense requested a delay in fi llﬁg replies to the Prosecution’s responses to their
motions. They now have plenty of time t0 mcorporate whatever they have learned from these experts into

their replies. Review Exhibit ,&_m_
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2 Pl

)
)
) DEFENSE REPLY TO
) PROSECUTION RESPONSE TO
UNITED STATES OF AMERICA ) DEFENSE REQUEST FOR
) WITNESS: ANNE-MARIE
V. ) SLAUGHTER
)
SALIM AHMED HAMDAN )}
- ) 27 October 2004
)
)
)
)
1. Reply regarding paragraph 3. The prosecution continues its blatant attempt to

hide relevant law, as well as testimony about the history. of the law, from the commission
through this legal maneuver. The Defense has explained, in detail, precisely why the
witness’ festimony will be relevant. We have detailed precisely why this commission
must hear from Dean Slaughter of Princeton University, insofar as she is the foremost
expert on international law and the Geneva Conventions. Indeed, Dean Slaughter has just
concluded serving as the President of the American Society of International Law.

As the supplemental material makes elear, Dean Slaughter has published work
that bears on these questions, but has not applied that work to this specific prosecution,
That is the function of her testimony, and for this reason, merely incorporating her past
work into a defense brief of some kind would not be appropriate. Indeed, everyone
would expect that a move like that would be resisted by the Prosecution precisely on
grounds of relevance. And it makes absolutely no sense why testimony can be admitted
in one form (like writing), but not another (live).

Incorporation of Dean Slaughter’s work into a defense brief is inappropriate for a
second reason, because she is not in any way a defense counsel. The whole function of
experts about international law is precisely to-make sure that the relevant conclusions can
be cross examined by both sides. Barring that testimony in lieu of some submission
alongside a brief would make such examination impossible.

The Prosecution provides not a single case in which a mixed body of lawyers and
nonlawyers has ever rejected expert testimony about the law. The Prosecution is simply
making up a legal rule by taking precedents from other institutions when the very rules of
evidence that govern this commission are different. Even under Federal Rule 702, which
governs courts where the responsibility for deciding fact and law are separated, courts
admit the testimony of professors of international law all the time. The prosecution cites
irrelevancies about the Yamashita case and tries to make an argument about how expert
testimony is not relevant. Nothing could be farther from the truth: the testimony goes to
the very heart of the metions being decided by the commission. And because this
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commission is the trier of both fact and law under the President’s Order, the testimony is
not only important, it is essential. It would constitute reversible error for the commission
to proceed without it.

Unable to marshal even one case to support their bizarre contention, the
Prosecution must resort to mischaracterizing the defense’s request, asserting that
somehow an expert will “usurp the authority of the Commission” and serve “a quasi-
judicial function.” Nothing could be further from the truth. The function of an expert is
to illuminate the law and to explain the history behind it. It is NOT to decide it. In
several previous filings with this commission, we have explalned that the role of an
Expert is confined in this way.

The prosecution is free to cross examine an expert witness, to explain why they
believe the expert is wrong, and to present witnesses of their own in compliance with
commission rules, But to say that the witness must be excluded because her views will
decide the matter for the commission is not only premature, it is wrong. The testimony
will do nothing more than explain her view of what the law is and why it looks that way.
The commission is of course free to disregard the views of the expert at any point. That
is precisely why, in voir dire, the Defense made sure that the commission was willing to
hear arguments based upon international law.” The fact that the Members have agreed to
be willing to hear and decide these matters militates for the testimony (not against it, as
the Prosecution contends in its papers), because it shows both the relevance of the
testimony as well as the stated capability of the Commission to decide these matters.

2. Response to paragraph 6. No logistical difficulties with the transportation and
testimony of the expert witness have yet arisen. The defense will deal with them at that
time if they do so arise.

3. Response to paragraph 7. The defense has explained the relevance of the testimony, as
well as why live testimony is greatly needed. Without live testimony, the impact of the
witness will be much diminished, and the witness’ ability to react to questions posed by
both sides in the motion argument will be weakened considerably. The Defense did not
ask for a delay in the Proceeding to accommodate the Dean’s testimony and as such did
not present alternatives.

4. Response to paragraph 8. The testimony of Dean Slaughter is in no way cumulative
with that of any other witness. Dean Slaughter is the foremost expert on the meaning and
reach of the Geneva Conventions. Furthermore, the appropriate test is whether the expert
has the expertise sought and whether the testimony is relevant to the subject, not whether
she is the only possible expert. The defense notes that the Dean is not being paid for the
testimony and as such whether a suitable alternative is available is not at issue.

5. Response to paragraph 9. The Defense request easily complies with POM 10.
The defense has cited numerous cases where éxpert testimony has been admitted and
been found helpful in helping the legal institution decide what the law is and why it looks

Review Exhibit 3g-A
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the way it does. To deny it would be in violation of the President’s Order, which requires
a “full and fair trial.”

The defense agrees that the Prosecution’s motion to preclude the testimony of the
defense experts, if granted by the Commission as a whole, would be dispositive on the
issue. Unless and until that occurs, however, there is no reason to prevent this testimony
from going forward. Indeed, the Prosecution offers no explanation of how, if the
Commission’s full membership were to rule against the Prosecution’s motion to preclude
the testimony of the experts, there would be any basis to preclude Dean Slaughter’s
production, particularly when the standard for testimony and evidence is probative to a
reasonable person.

It 1s notable that the Prosecution seeks to enter, on the merits, evidence under this
very evidentiary standard that would not be admissible in any court in America. It then,
under the very same standard, tries to bar the Defense the opportunity to enter relevant

expert testimony on a motion. This is a wrongheaded move, one can only taint the
fairness of these proceedings.

Indeed, the failure to produce Dean Slaughter when the Commission as a whole has
not ruled on the matter is a calculated and clear attempt to influence the Commission’s
decision by requiring the Commission to delay the proceedings to obtain the testimony.
Given that two of the Commission members remain responsible for their normal duties
during the disposition of the Commission and that proceedings may only be heard in
Guantanamo, delay requires these Commission members to suffer additional disruption in
their work and personal lives if they were to rule in favor of the Defense. As such
production of the witness is appropriate in order not to prejudice or appear to prejudice
the Commission’s decision. :

5. Conclusion. The testimony of this expert is essential in giving the commission a fair
picture about the complexity and history behind the issues being decided by the
commission. Even the Prosecution has not provided a single precedent that prohibits the
testimony of this expert. To the contrary, similar testimony is given in federal courts all
the time. Indeed, the case for such testimony is far stronger here. Given the particular
nature of (a) these claims and (b) this type of proceeding (commission composed of non-
lawyers) it is pragmatically advisable to let this expert testify.

Finally, the Defense insists that the full membership of the Commission rule on
this matter in a written opinion with reasons. In particular, the opinion should address the
following two questions in explaining why the witness will or will not be produced: Is
this expert’s testimony permissible under the rules of the commission? If not, how can
such a decision can be squared with the permissive rules of evidence set by the President
to govern these commissions and the fact that this is a mixed body to determine law and
fact? Tt is unquestioned that the witness is an expert knowledge relevant to this
commission’s adjudication of matters before it.
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We further request that this motion, and the government’s response, as well as the

final written decision by the full commission, be made public and part of the record in
this case.

Neal Katyel ‘
Civilian Defense Counsel

LCDR Charles Swift
Detailed Defense Counsel
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D26 Hamdan - Decision
From: Hodges, Keith H. CIv (L)
sent: Friday, October 29, 2004 3:02 pPM
To: H?dges. keith H. CIv (L); 'swift, Charles, LCOR, DoD OGC'; 'Neal
Katyal'’

DGC_; Gunn, will, Coft, ) C ; ck, Peter E, COL
subject: US v. Hamdan, Decision of the pPresiding officer, D26

United States v. Hamdan
Decision of the Presiding officer, D26

The Presiding 0fficer has denied the reguest for production of Bruce Ackerman as a

witness. The pPresiding officer did not

ind that he is necessary. See wmilitary

Commission Order 1, section 5H. Accordin?1y. this request has been moved from the

active to the inactive section of the 4
See also paragraph 8, pom 12,

By Direction of the presiding officer
h Ho

ings inventory in accordance with POM 12.
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)

UNITED STATES OF AMERICA )
) DEFENSE MOTION -
) THE ENTIRE COMMISSION

v ) TO GRANT PRODUCTION OF
) WITNESS DENIED IN D 27
) -
HAMDAN ) GEORGE FLETCHER

)

October 29, 2004

The Defense previously requested that the above witness be produced. As the documents referenced
below make clear, this expert happens to be the foremost expert in America on criminal law, and, in
particular, the doctrine of conspiracy. Hamdan is charged with a sole count of conspiracy; Fletcher is
Cardozo Professor of Law, Columbia University Law School. The request for production of this

witness was denied by the Presiding Officer under the provisions of Military Commission Order 1,
section SH.

The Defense requests the Comrission direct the production of the witness, and that the Commission

consider the following previously made filings, and the attachments thereto, per the Filings Inventory,
in making its determination.

a. Motion by the defense for the production of the above witness.
b. Decision of the Presiding Officer denying the witness.

¢. The government response to this motion.

d. The government reply to this motion.

The defense also renews its statement that this motion must be decided by the full commission, as per

Section 4 (¢)(2) of President Bush’s Military Order dated 13 November 2001, and that the reasons for
granting or denying the motion be specified in detail and in writing on the record.

By:

Neal Katyal
Civilian Defense Counsel
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D2 F Mston (Toped By ™)

NOTE by Assistant, 19 Oct. This document has been reformatted only to contain all the
attachments associated with this motion. K.Hodges, 18 Oct 2004. '

)
UNITED STATES } DEFENSE REQUEST FOR

} WITNESS IN MOTION HEARING ON
) SUBJECT-MATTER JURISDICTION:

V. - )} GEORGE FLETCHER
)
SALIM AHMED HAMDAN } 18 October 2004
) .

1. Witness Request — George Fletcher — U.S. v. Hamdan.

2. George Fletcher is Cardozo Professor, Columbia University Law School. His address is 435
West 116th Street, NYC 10027, 212-854-1366. fletcher@law.columbia.edu. He speaks
English.

3. George Fletcher is the leading scholar of criminal law in America today. He has published
widely on notions of group criminal liability, as well as on military commissions. He has studied
Military Commission Instruction No. 2 in detail, and will explain why the charge against Mr.
Hamdan is not property cognizable in a military commission. He will outline the treatment of
consplracy throughout history and is not only an expert on the law, but also on the history of
conspiracy prosecutions.

4. Civilian defense counsel has spoken with Professor Fletcher and has read his publications.

5. The testimony of Professor Fletcher is to be used for Mr. Hamdan’s motion regarding‘ subject-
matter jurisdiction (D17). He may also be referenced in the Separation of Powers motion (D20).

6. Civilian defense counsel had ¢-mail communication with Professor Fletcher on 8 October
2004, and Professor Fletcher indicated that he would be available to testify at Guantanamo
during the scheduled time for Mr. Hamdan’s motions.

7. Civilian defense counsel believes that the commission would greatly benefit from the live
testimony of Professor Fletcher, as the leading expert in criminal law. In particular, Professor
Fletcher could provide the commission with his reaction to the arguments advanced in the
proceedings by both sides as to the charge of conspiracy, and whether it is appropriately brought
before this military commission. The Defense does not agree to an alternative to live testimony
as the issues are case dispositive and we cannot possibly contemplate all questions the
Commission Members may have.

8. No other witness can be called to attest to notions of American conspiracy law and subject-
matter jurisdiction. Professor Fletcher is the leading expert on American criminal law.

9. This is an expert witness request. His views are authoritative on the questions raised in these
motions. They can also serve as a ballast for the entire commission against the influence of the
sole member of the commission who has a law degree. We do not mean to suggest that that
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.

NOTE by Assistant, 19 Oct. This document has been reformatted only to contain all the
attachments associated with this motion. K.Hodges, 18 Oct 2004.

individual is likely to rule one way or the other, rather, we simply point out that providing the
commission with access to the leading law professors with expertise in the world on the
complicated legal questions that are before the commission is essential to providing the full
commission with the information necessary to make an informed decision. In this respect, the
commission is similar to the United States Congress’ calling of expert witnesses who are law
professors during impeachment trials to help them understand what the law is. Without access to

these witnesses, a tremendous risk exists that the commission will not reach a full and fair
judgment of law.

10. We submit no other matters for your consideration.

NEAL KATYAL
Civilian Defense Counsel

Attachments: '
1. Defense Request for Witness — George Fletcher — 11 Oct 04
2. Defense Response to Prosecution Motion Barring Expert Witnesses, 14 Oct 04

Review Exhibit 3 FA

Pége}___ of lé——

Review Exhibits 34 to 58 )
Session of Nov. 8, 2004 Page 83 of 270



)
oy I1sT
UNITED STATES ) DEFENSE REQUEST FOR

) WITNESS IN MOTION HEARING ON
) SUBJECT-MATTER JURISDICTION:

V. ) GEORGE FLETCHER
N ) .
SALIM AHMED HAMDAN ) 11 October 2004
)

1. Witness Request — GEORGE FLETCHER -- U.S. v. Hamdan.

2. GEORGE FLETCHER is a professor at Columbia University Law School. His contact
information is set forth on his curriculum vitac;, which is attached.

3. George Fletcher is the leading scholar of criminal law in America today. He has published
widely on notions of group criminal liability, as well as on military commissions. He has studied
Military Commission Instruction No. 2 in detail, and will explain why the charge against Mr.
Hamdan is not properly cognizable in a military commission. He will outline the treatment of
consplracy throughout history and is not only an expert on the law, but also on the hlstory of
conspiracy prosecutions.

4. Civilian defense counsel has spoken with Professor Fletcher and has read his publications.

5. The testimony of Professor Fletcher is to be used for Mr. Hamdan’s motion regarding subject-
matter jurisdiction. He may also be referenced in the Separation of Powers motion.

6. Civilian defense counsel had e-mail communication with Professor Fletcher on 8 October
2004, and Professor Fletcher indicated that he would be available to testify at Guantanamo
during the scheduled time for Mr. Hamdan’s motions. '

7. Civilian defense counsel believes that the commission would greatly benefit from the live
testimony of Professor Fleicher, as the leading expert in criminal law. In particular, Professor
Fletcher could provide the commission with his reaction to the arguments advanced in the
proceedings by both sides as to the charge of conspiracy, and whether it is appropriately brought
before this military commission. The Defense does not agree to an alternative to live testimony
as the issues are case dispositive and we cannot possibly contemplate all questlons the
Commission Members may have.

8. No other witness can be called to attest to notions of Américan conspiracy law and subject-
matter jurisdiction. Prefessor Fletcher is the leading expert on American criminal law.

9. This is an expert witness request.. His views are authoritative on the questions raised in these

motions. They can also serve as a ballast for the entire commission against the influence of the
sole member of the commission who has a law degree. We do not mean to suggest that that
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individual is likely to rule one way or the other, rather, we simply point out that providing the
commission with access to the leading law professors with expertise in the world on the
complicated legal questions that are before the commission is essential to providing the full
commission with the information necessary to make an informed decision. In this respect, the
commission is similar to the United States Congress’ calling of expert witnesses who are law
professors during impeachment trials to help them understand what the law is. Without access to
these witnesses, a tremendous risk exists that the commission will not reach a full and fair
judgment of law.

10. We submit no other matters for your consideration.

Neal Katyal
Civilian Defense Counsel
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Note:

The Defense also included its reply to the Prosecution Motion to Barring Expert
witnesses.

A copy of that document is the same as Motions Inventory number P8 and is also an
attachment to Motions Inventory D24,

The document referred o above has been removed from this file solely for purposes for
economy and because it is already a part of the record.

Keith Hodges
Assistant to the Presiding Officer.
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D27 - Hamdan Defense Supplement - Fletcher. 21 Oct 04

Please find, as per your request, a more detailed synopsis of the testimony. The synopsis
also explains why live testimony is important, from the witness’s perspective. I have
separately, in our motion under POM #10, explained why we believe the witness”
testimony is important from the perspective of the Defense, including the need to ensure
that the Presiding Officer does not unduly influence the proceedings as the only lawyer.
These concerns are at their height given the decision today by the appointing authority to
reduce the size of the commission to three members, meaning that the spectre of undue
influence by the Presiding Officer (which would, as we have said, be unintentional yet
prcdlctable) is at its height.

Proposition of George Fletcher:

I will testify to the following overall proposition: Background providers, who know
of the illegal purposes of a conspiracy to which they provide routine fungible
services, are not held liable for having joined the conspiracy. This means that the
charge against Mr. Hamdan must be dismissed.

A long line of case going back to Learned Hand's opinion in United States v. Falcone,
109 F.2d 579 (2d Cir. 1940), affd 311 U.S. 215 (1940), holds that background providers
do not join the conspiracies to which they knowingly provide goods and services. This is
most clearly the case in the cases in which the suspect sells goods that the buyers in the
conspiracy could easily obtain on the open market. It would make no difference if
instead of selling goods, the suspect provides fungible service easily available on the
market. The cleaner that cleans and presses the suits belonging to a mafia don does the
join the conspiracy merely because he knows of the don's illegal activities. The maid
who cleans his house is no closer to having joined — regardless of her knowledge. An
illustrative case is People v. Lauria, People v. Lauria, 251 Ca.App.2d 471, 59
Ca.Rptr.628 (1967), which reverses the prostitution conviction of a telephone answering
service that provided services to a call girl ring with full knowledge of the call girls'
prostitution. That the owner of the answering service knew of the illegal purpose did not
make him part of the conspiracy.

A more difficult line of cases are those of suspect who lease premises to conspirators
with full knowledge of their criminal purpose. The most recent precedent in this field is
United States v. Blakenship, 970 F.2d 283 (7th Cir. 1992), in which Judge Easterbrook,
writing for the Seventh Circuit, reversed the conviction of a defendant Lawrence who
leased a trailer to a drug ring with full knowledge that the lessee intended to manufacture
methamphetamine in the trailer. As Judge Easterbrook writes, "Lawrence knew what
Zahm [representing the drug ring] wanted to do in the trailer, but there is a gulf between
knowledge and conspiracy.” The Court stresses that the "war on drugs" provides no
excuse for interpreting and applying the law loosely in order to sweep up as many
knowing background players as possible. He criticized the trial judge for mentioning the
"war on drugs" as though the broader "war" were relevant to the guilt or innocence of a
specific suspect. This admonition is worth repeating with regarding to efforts to persuade
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the court with grim tales about 9/11 and appeals to the "war on terror.”

Judge Easterbrook concedes that a lessor might be liable for j joining a tightly drawn
conspiracy specifically related to the purpose of the lease. For example, in one case,
United States v. Giovannetti, 919 F.2d 1223, 1227 (7th Cir, 1990), a lessor was held
liable as an accessory to an illegal gambling operation because the success of the
determination determined whether he would receive his periodic payments.

Lessors of property with knowledge of intended illegal use come close to the line of
liability. But chauffeurs and drivers do not. The driver is in the category of the maid or
the answering services who provide fungible, easily replaced services. Of course, there
are many cases of drivers held liable as accessories where they drive robbers or hit men
to the scene of the crime. They are associates in the criminal plan -- not chauffeurs-for-
all-purposes as Hamdan was. Hamdan drove for a thousand different tasks. Even if, as
the government alleges, some of these trips end up delivering materials that the terrorists
wanted to transfer from one place to another, these were not the run of the mill duties of
Hamdan as chauffeur. He drove as a background service, not as a dedicated contribution
to a criminal plot in the course of execution.

To hold Hamdan liable as the chauffeur would be like holding a chambermaid liable for
homicide because she ironed the.shirt that she knew a hit man would wear in engaging in
murder for hire. Neither providing a service nor knowledge is sufficient. The critical
question is whether the service promotes a specific criminal project. Background
services do not promote anything. All criminal enjoyed a hundred different background
services — from buying food to getting the mail. None of these serv1ces promote their
criminal projects.

The important point to be learned from the cases from Falcone to Blakenship is that
knowledge per se is never enough for a background provider to become a member of a
conspiracy. The focus has to be on the action and the degree of contribution and
facilitation. That is the only way to probe whether the provider of services associates
himself or joins the conspiracy.

" My testimony will therefore explain why the charge MUST be dismissed, because it does
not state a violation of the laws of conspiracy, contrary to the Prosecutor’s claims,

Finally, ! believe that my live testimony is important. The issues in the case arise as the
intersection of criminal and international law. It is hard to find books and major studies

. in this new field. I am writing a lengthy manuscript on these issues, to be published later
with Oxford University Press. The text is an application of the theories of my book
Rethinking Criminal Law to the field of international criminal law: Therefore there are
many things 1 could say in testimony that are not yet available in print. Finally, I know
the MCI2 inside and out and have good things to say about it, in comparison with the
Rome Statute. I see the advantages in the approach taken by DOD. I am not biased
toward the defense.
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) PROSECUTION RESPONSE TO
UNITED STATES OF AMERICA ) DEFENSE REQUEST FOR

) WITNESS: GEORGE FLETCHER
V. )

)
SALIM AHMED HAMDAN ) 25 October 2004

)
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The Prosecution in the above-captioned case hereby files the following response
and notification of intent not to produce in accordance with paragraph 6 of POM 10. In
support of this response, the Prosecution answers the Defense’s Request for Witness as
follows:

1. Response to paragraph 2. The Prosecution has no objections or supplements to this
paragraph.

2. Response to paragraph 3. The Prosecution does not contest the content of the proffer.
However, the Defense must assert why the witness’ festimony will be relevant. Most of
the motions pending before this Commission are motions on purely legal matters. It is
the function of the written motion to define the law as it applies to one’s case and to then
supplement this written motion with oral argument that can also be responsive to any
particularized questicns of the finders of law. Expert witnesses are not needed for this
purpose. To the extent that experts in the field have written on an issue that is the
specific subject of a motion, that article can be cited and even appended to the motion. If
the legal-expert has experience and understanding of the subject matter of the motion but
has not written specifically on the topic, that expert can be approached as a consultant to
a party and can help construct the brief and the oral argument

The Defense has clearly demonstrated the capability to argue their legal theories.
There appears to be a great danger in permitting this expert testimony. The Defense in
their witness request for Professor Fletcher stated his views are “authoritative on the
questions raised in these motions.” It is clear that the Defense sees this expert serving in
a quasi-judicial function, not allowed in any court of law, court-martial, or military
commission. This statement alone shows the danger that this witness may usurp the
authority of the Commission in determining what the law is.
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Finally, while we appreciate the Defense’s concern that the Commission may
need further assistance in understanding the law beyond the initial arguments that the
counsel assigned to this case can provide, we do not feel that using the Defense’s hand-
picked experts are the solution. In voir dire, the Presiding Officer stated that should
questions of the Commission desire greater assistance in understanding a question of law,
he would permit counsel for both sides to present their views on the matter to the
Commission to assist in getting the Members the additional help they desire. (Transcript
page 23). Defense stated in voir dire that the Commission members will have to carefully
study “international treaties, the customs and practice as established by military
regulations, handbooks, and international cases throughout the world, as well as the
Constitution of the United States, federal judicial opinions and federal statutes.” See
Hamdan transcript, page 42. Defense asked if the members were up to the task and they
replied that they were. Until such time as the members claim to be unable to determine
the law despite reading of the parties’ briefs, hearing the parties’ oral argument, and
conducting their owrn research, expert testimony is neither relevant nor helpful.

Particularly, the area of expertise of this proposed witness falls squarely within
the core competency arcas of the counsel assigned to this case. In the witness summary,
Professor Fletcher intends to tell the court his interpretation of United States conspiracy
law. The practitioners assigned to this case deal with this subject routinely in their
military practice and should be given the opportunity to present their positions on the
matter before resorting to a battle of the experts. Despite the Defense assertion that this
expert opinion will not based on the particular facts at issue in this case or that this'expert
will not apply the law to Mr. Hamdan’s facts, this is exactly what is belng done in the
profler for Professor Fletcher.

3. Response to paragraph 4. The Prosecution has no objections or supplements to this
paragraph.

4. Response to parag,ggph 5. The Prosecution has no objectlons or supplements to thls
paragraph.

5. Response to paragraph 6. The Prosecution has no objections or supplements to this
paragraph. '

6. Response to paragraph 7. To the extent that the Prosecution’s response to paragraph 3
contains arguments on both relevance and the need for this witness to testify live, that
response is hereby incorporated. Additionally, the Defense provides no reasons why
testimony by this witness, if allowed, could not be taken by telephone or video
teleconference (VTC). '

7. Response to paragraph 8. The Defense states that “no other witness can be called to
attest to notions of American conspiracy law and subject matter jurisdiction.” This would
seem inconsistent with their request for Professor Danner who is an expert on “laws-of-
war conspiracy doctrine.” It goes without saying that one who is an expert on “laws of
war conspiracy doctrine” would also have to have some expertise in American conspiracy
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law. In fact, Professor Danner has opined that “principles derived from domestic
criminal law have played an important role in the development of international criminal
law.” Allison Marston Danner and Jenny S. Martinez, Guilty Associations: Joint
Criminal Enterprise, Command Responsibility and the Development of International
Criminal Law, Public Law and Legal Theory Working Paper No. 04-09 available at
http://ss.com/abstract=526202.

8. Response 1o paragraph 9. Paragraph 9 of the Defense request is not compliant with

POM 10. POM 10, paragraph 4i requires that the Defense state the law that requires the
production of this wilness.

9. Conclusion. . The Prosecution has a motion pending before the Commission, the
decision of which would affect the production of this witness. Therefore, the Prosecution
requests that the Commission defer its ruling on this issue until the Motion is decided. If
the pending Motion is decided in favor of the Defense, the Prosecution still requests that
the production of this witness be denied. From the proffer, it is clear that the Defense had
consulted with the witness and has obtained the value of her input. If they have not uscd
this value in their motions to date, they can do so in their replies' or in oral argument.
While live “law expert” witness testimory may add to the media attention dedicated to
these proceedings, there has been no showing as to why the briefs and oral arguments of
the parties assigned to this case are insufficient.

Commander, U.S. Navy
Prosecutor

1On 21 October, the Defense requested a delay in filing replies to the Prosecution’s responses to their
motions. They now have plenty of time te incarporate whatever they have leamed from these experts into

their rephies. :
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) DEFENSE REPLY TO
)} PROSECUTION RESPONSE TO
UNITED STATES OF AMERICA ) DEFENSE REQUEST FOR
)} WITNESS: GEORGE FLETCHER
V. ) T
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SALIM AHMED HAMDAN ) 27 October 2004
)
)
)
)
)
L. Reply regarding paragraph 3. The prosecution continues its blatant

attempt to hide relevant law, as well as testimony about the history of the law, from the
commission through this legal maneuver. The Defense has explained, in detail, precisely
why the witness’ restimony will be relevant. We have detailed precisely why this
commission must hear from Professor Fletcher, who turns out to be the greatest living
scholar of criminal law, and in particular, the conspiracy doctrine in America.

As the supplemental material makes clear, Professor Fletcher has published work
that bears on these questions, but has not applied that work to this specific prosecution.
That is the function of his testimony, and for this reason, merely incorporating his past
work into a defense brief of some kind would not be appropriate. Indeed, everyone
would expect that a move like that would be resisted by the Prosecution precisely on
grounds of relevance. And it makes absolutely no sense why testimony can be admitted
in one form (like writing), but not another (live).

Incorporation of Professor Fletcher’s work into a defense brief is inappropriate for
a second reason, because he is not in any way a defense counsel. The whole function of
experts about the meaning of the law is precisely to make sure that the relevant
conclusions can be cross examined by both sides. Barring that testimony in lieu of some
submission alongside a brief would make such examination impossible.

The Prosecution provides not a single case in which a mixed body of lawyers and
nonlawyers has ever rejected expert testimony about the law. The Prosecution is simply
making up a legal rule by taking precedents from other institutions when the very rules of
evidence that govern this commission are different. Even under Federal Rule 702, which
governs courts where the responsibility for deciding fact and law are separated, courts
admit the testimony of law professors all the time. The prosecution cites irrelevancies
about the Yamashita case and tries to make an argument about how expert testimony is
not relevant. Nothing could be farther from the truth: the testimony goes to the very heart
of the motions being decided by the commission. And because this commission is the
trier of both fact and law under the President’s Order, the testimony is not only important,
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it is essential. It would constitute reversible error for the commission to proceed without
it. .

Unable to marshal even one case to support their bizarre contention, the
Prosecution must resort to mischaracterizing the defense’s request, asserting that
somehow an expert will “usurp the authority of the Commission” and serve “a quasi-
judicial function.” Nothing could be further from the truth. The function of an expert is
to iltuminate the law and to explain the history behind it. It is NOT to decide it. In
several previous filings with this commission, we have explamed that the role of an
Expert is confined in this way.

The prosecution is free to cross examine an expert witness, to explain why they
believe the expert is wrong, and to present witnesses of their own in compliance with
commission rules. But to say that the witness must be excluded because his views will
decide the matter for the commission is not only premature, it is wrong. The testimony
will do nothing more than explain his view of what the law is and why it looks that way.
The commission is of course free to disregard the views of the expert at any point. That
is precisely why, in voir dire, the Defense made sure that the commission was willing to
hear arguments based upon international law. The fact that the Members have agreed to
be willing to hear and decide these matters militates for the testimony (not against it, as
the Prosecution contends in its papers), because it shows both the relevance of the
testimony as well as the stated capability of the Commission to decide these matters.

2. Response to paragraph 6. No logistical difficulties with the transportation and
testimony of the expe rt witness have yet a;rlsen The defense will deal with them at that
time if they do so arise. _

3. Response to paragraph 7. The defense has explained the relevance of the testimony, as
well as why live testimony is greatly needed. Without live testimony, the impact of the
witness will be much diminished, and the witness” ability to réact to questions posed by
both sides in the motion argument will be weakened considerably. The Defense did not
ask for a delay in the Proceeding to accommodate the Professor s testimony and as such
did not present alternatives.

4. Response to paragraph 8. The testimony of Professor Fletcher, as the leading expert
on the American crirninal law and doctrines of conspiracy, is in no way cumulative with
any other witness. Professor Danner’s expertise, as explained in the opening brief as well
as our Reply to that witness request motion, lies in international law, despite the
Prosecution’s attempt to pretend otherwise by lifting a sentence from a draft co-authored
Article of hers that says nothing to the contrary. Furthermore, the appropriate test is
whether the expert has the expertise sought and whether the testimony is relevant to the
subject, not whether he is the only possible expert. The defense notes that the Professor
is not being paid for the testimony and as such whether a suitable alternative is available
is not at issue.
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5. Response to paragraph 9. The Defense request easily complies with POM 10,
The defense has cited numerous cases where expert testimony has been admitted and
been found helpful in helping the legal institution decide what the law is and why it looks
the way it does. To deny it would be in violation of the President’s Order, which requires
a “full and fair trial.” ’

The defense agrees that the Prosecution’s motion to preclude the testimony of the
defense experts, if granted by the Commission as a whole, would be dispositive on the
issue. Unless and until that occurs, however, there is no reason to prevent this testimony
from going forward. Indeed, the Prosecution offers no explanation of how, if the
Commission’s full membership were to rule against the Prosccution’s motion to preclude
the testimony of the experts, there would be any basis to preclude Prof. Fletcher’s
production, particularly when the standard for testimony and evidence is probative to a
reasonable person.

It is notable that the Prosecution seeks to enter, on the merits, evidence under this
very evidentiary standard that would not be admissible'in any court in America. It then,
under the very same standard, tries to bar the Defense the opportunity to enter relevant
expert testimony on a mofion. This is a wrongheaded move, one can only taint the
fairness of these proceedings. '

Indeed, the failure to produce Prof. Fletcher when the Commission as a whole has not
ruled on the matter is a calculated and clear attempt to influence the Commission’s.
decision by requiring the Commission to delay the proceedings to obtain the testimony.
Given that two of the Commission members remain responsible for their normal duties
during the disposition of the Commission and that proceedings may only be heard in
Guantanamo, delay requires these Commission members to suffer additional disruption in
their work and personal lives if they were to rule in favor of the Defense. As such
production of the witness is appropriate in order not to prejudice or appear to prejudice
the Commission’s decision. '

6. Conclusion. The testimony of this expert is essential in giving the commission a fair
picture about the complexity and history behind the issues being decided by the
commission. Even the Prosecution has not provided a single precedent that prohibits the
testimony of this expert. To the contrary, similar testimony is given in federal courts all
the time. Indeed, the case for such testimony is far stronger here. Given the particular
nature of (2) these claims and (b) this type of proceeding (commission composed of non-
lawyers with a more lenient evidentiary standard) it is pragmatically advisable to let this
expert testify. : :

Finally, the Defense insists that the full membership of the Commission rule on
this matter in a written opinion with reasons. In particular, the opinion should address the
following two questions in explaining why the witness will or will not be produced: Is
this expert’s testimony permissible under the rules of the commission? If not, how can
such a decision can be squared with the permissive rules of evidence set by the President
to govern these commissions and the fact that this is a mixed body to determine law and
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fact? It is unquestioned that the witness is an expert knowledge relevant to this
commission’s adjudication of matters before it.

We further request that this motion, and the government’s response, as well as the

final written decision by the full commission, be made public and part of the record in
this case. T

Neal Kétyal
Civilian Defense Counsel

LCDR Charles Swift
Detailed Defense Counsel
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. D27 Hamdan - Decisjon.txt
From: Hodges, Keith H. CIV (L)

Sent: Friday, October 29, 2004 3:04 PM

To: H?qges, Keith H. CIv (L}; 'swift, charles, LCDR, Dop 0GC': 'Neal
Katya

CDR, DoD OGC';
'Hod

0GC ; 'Gunan, Will, Col, DoD QGC'; Brownback, Peter E, COL (L
Subject: US v. Hamdan, Decision of the Presiding officer, D27

United States v. Hamdan .
pDecision of the Presiding officer, D27

The Presiding Officer has denied the request for
witness. The Presiding officer did not find that
commission Order 1, section 5H, Accordin

active to the inactive section of the Fi?
see also paragraph 8, POM 12.

roduction of George Fletcher as a
e is necessary. See Military

1y, this request has been moved from the
ings inventory in accordance with POM 12.

By Direction of the presiding ¢fficer

’
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) .
UNITED STATES OF AMERICA )
) DEFENSE MOTION -
)  THE ENTIRE COMMISSION
v ) TO GRANT PRODUCTION OF
) WITNESS DENIED IN D 28
)
HAMDAN ) ALLISON DANNER
) .

October 29, 2004

The Defense previously requested that the above witness be produced. As the documents referenced
below make clear, this expert is a leading scholar about international war crimes tribunals, and, in
particular, the doctrine of conspiracy under the laws of war. Hamdan is charged with a sole count of
conspiracy; Danner is Assistant Professor of Law, Vanderbilt University Law School. The request for

production of this witness was denied by the Presiding Officer under the provisions of Military
Commission Order 1, section SH.

The Defense requests the Commission direct the production of the witness, and that the Commission

consider the following previously made filings, and the attachments thereto, per the Filings Inventory,
in making its determination.

a. Motion by the defense for the production of the above witness.
b. Decision of the Presiding Officer denying the witness.

¢. The government response to this motion. - -

d. The government reply to this motion.

The defense also renews its statement that this motion must be decided by the full commission, as per

Section 4 (¢)(2) of President Bush’s Military Order dated 13 November 2001, and that the reasons for
granting or denying the motion be specified in detail and in writing on the record.

By:

Neal Katyal
Civilian Defense Counsel
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D22 Moton (Dowwn By )

NOTE by Assistant, 19 Oct. This document has been reformatted only to contain all the
attachments associated with this motion. K.Hodges, 18 Oct 2004.

)

)
UNITED STATES ) DEFENSE REQUEST FOR

) WITNESS IN MOTION HEARING ON
) SUBJECT-MATTER JURISDICTION:

V. ‘ ) ALLISON DANNER
) _
SALIM AHMED HAMDAN . ) 18 October 2004
)

1. Witness Request — Allison Danner — U.S. v. Hamdan.

2. Allison Danner is a professor at Vanderbilt University Law School. Her address is Vanderbilt
University Law School, Nashville, TN 37203-1181. Her telephone number is 615-322-6762.
Her e-mail is allison.danner{@law.vanderbilt.edu. She speaks English.

3. Allison Danner is a scholar whose work concentrates on conspiracy law as a violation of the
laws of war. She has published extensively on these questions, and has tremendous expertise
about group criminality as it concerns the International Trials for the Former Yugoslavia. She
will explain why, under International Law and the laws of war, the charge against Mr. Hamdan is
not properly cognizable in a military commission.

4. Civilian Defense Counsel has spoken with Professor Danner and has read her publications.

5. The testimony of Professor Danner is to be used for Mr. Hamdan’s motion regarding subject-
matter jurisdiction (D17). It will also be referenced in the Lack of Legislative Authority (D20)
motion.

6. Civilian Defense Counsel had e-mail communication with Professor Danner on 8 October
2004, and Professor Danner indicated that she would be available to testify at Guantanamo
during 10 November 2004.

7. Civilian Defense Counsel believes that the Commission would greatly benefit from the live
testimony of Professor Danner. Professor Danner’s expertise in the laws of war, and the ways in
which the trials for the Former Yugoslavia and Nuremburg have treated group criminality, will
illuminate the Military Commission’s treatment of these issues tremendously. She will be in a
position to provide her reaction to the arguments advanced in the proceedings by both sides as to
the charge of conspiracy, and whether it is appropriately brought before this Military
Commission. Further, the Defense does not agree to an alternative to live testimony as the issues
are case dispositive and we cannot possibly contemplate all questlons the Commission Members
may have.

8. No other witness can be called to attest to notions of international law, laws—of-war
conspiracy doctrine and subject-matter jurisdiction,
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9. This is an expert witness request. Her views are authoritative on the questions raised in these
motions, They can also serve as a ballast for the entire Commission against the influence of the
sole member of the Commission who has a law degree. We do not mean to suggest that that
individual is likely to rule one way or the other, rather, we simply point out that providing the
Commission with access to the leading law professors with expertise in the world on the
complicated legal questions that are before the Commission is essential to providing the full
Commission with the information necessary to make an informed decision. In this respect, the
Commission is similar to the United States Congress’ calling of expert witnesses who are law
professors during impeachment trials to help them understand what the law is. Without access to
these witnesses, a tremendous risk exists that the Commission will not reach a full and fair
judgment of law. :

10. We submit no other matters for your consideration.

NEAL KATYAL
Civilian Defense Counsel

Attachments:

1. Defense Request for Expert Witness — Allison Danner — 11 Oct 04
2. Defense Response to Prosecution Motion Barring Expert Witnesses, 14 Oct 04
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5 18T
UNITED STATES ) DEFENSE REQUEST FOR
-} WITNESS IN MOTION HEARING ON

) SUBJECT-MATTER JURISDICTION:

V. ) ALLISON DANNER
) B
SALIM AHMED HAMDAN ) 11 October 2004
)

1. Witness Request — ALLISON DANNER — U;S. v. Hamdan.

2. Allison Danner is a professor at Vanderbilt University Law School. Her contact information
is set forth on her curriculum vitae, which is attached.

3. Allison Danner is a scholar whose work concentrates on conspiracy law as a violation of the
laws of war. She has published extensively on these questions, and has tfremendous expertise
about group criminality as it concerns the International Trials for the Former Yugoslavia. She
will explain why, under International Law and the laws of war, the charge against Mr. Hamdan is
not properly cognizable in a military commission. She will festify as to the use of military trials
in recent history, with a particular emphasis on those in Yugoslavia and Nuremberg.

4. Civilian Defense Counsel has spoken with Professor Danner and has read her publications.

5. The testimony of Professor Danner is to be used for Mr. Hamdan’s motion regarding subject-
matter jurisdiction. It will also be referenced in the Separation of Powers motion.

6. Civilian Defense Counsel had e-mail communication with Professor Danner on 8 October
2004, and Professor Danner indicated that she would be available to testify at Guantanamo
during 10 November 2004,

7. Civilian Defense Counsel belicves that the Commission would greatly benefit from the live
testimony of Professor Danner. Professor Danner’s expertise in the laws of war, and the ways in
which the trials for the Former Yugoslavia and Nuremburg have treated group criminality, wiil
illuminate the Military Commission’s treatment of these issues tremendously. She will be in a
position to provide her reaction to the arguments advanced in the proceedings by both sides as to
the charge of conspiracy, and whether it is appropriately brought before this Military
Commission. Further, the Defense does not agree to an alternative to live testimony as the issues
are case dispositive and we cannot possibly contempiate all questions the Commission Members
may have. ‘

8. No other witness can be called to attest to notions of international law, laws-of-war
conspiracy doctrine and subject-matter jurisdiction and the recent international experience.
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9. This is an expert wilness request. Her views are authoritative on the questions raised in these
motions. They can also serve as a ballast for the entire Commission against the influence of the
sole member of the Commission who has a law degree. We do not mean to suggest that that
individual is likely to rule one way or the other, rather, we simply point out that providing the
Commission with access to the leading law professors with expertise in the world on the
complicated legal questions that are before the Commission is essential to providing the full
Commission with the information necessary to make an informed decision. In this respect, the
Commission is similar to the United States Congress’ calling of expert witnesses who are faw
professors during impeachment trials to help them understand what the law is. Without access to
these witnesses, a tremendous risk exists that the Commission will not reach a full and fair
judgment of Iaw .

10, We submit no other matters for your consideration.

Neal Katyal
Civilian Defense Counsel
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Note:

The Defense also included its reply to the Prosecution Motion to Barring Expert
witnesses.

A copy of that document is the same as Motions Inventory number P8 and is also an -
attachment to Motions Inventory 324,

The document referred to above has been removed from this file solely for purposes for
economy and because it is already a part of the record.

Keith Hodges
Assistant to the Presiding Officer.
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D28 Hamdan - Defense Supplement to witness request - Danner. 21 Oct 04

Please find, as per your request, a more detailed synopsis of the testimony. The synopsis
also explains why live testimony is important, from the witness’s perspective. I have
separately, in our motion under POM #10, explained why we believe the witness’
testimony is important from the perspective of the Defense, including the need to ensure
that the Presiding Officer does not unduly influence the proceedings as the only lawyer.
These concerns are at their height given the decision today by the appointing authority to
reduce the size of the commission to three members, meaning that the spectre of undue
influence by the Presiding Officer (which would, as we have said, be unintentional yet
predictable) is at its height.

Testimony of Professor Allison Danner

Synopsis. I will argue that, to my knowledge, the nature and scope of the conspiracy
charge alleged against Mr. Hamdan have no precedent in the statutes or jurisprudence of
the International Military Tribunal at Nuremberg (IMT), the International Military
Tribunal for the Far East (IMTFE), the related post-World War II national prosecutions,
the International Tribunal for the Former Yugoslavia (ICTY), the International Tribunal
for Rwanda (ICTR), or the International Criminal Court. 1 will describe the limited use
of conspiracy at the IMT, IMTFE, other military prosecutions conducted after World War
11, the ICTY, and the ICTR. I will explain that joint criminal enterprise, which has been
used at the ICTY, is not the equivalent of conspiracy.

Personal Knowledge and Relevance. I have knowiedge of these subjects through my
academic writings and teachings, which focus on the history, development, and substance
of international criminal law, including the laws of war. This testimony is relevant,
because the sole offense alleged against Mr. Hamdan is that of conspiracy. Furthermore,
the military commission instructions state that the offenses triable in the commissions
both “derive from the law of armed conflict” and are “declarative of existing law.”
Military Comimission Instruction No. 2 at 1-2 (Apr. 30, 2003). It is, therefore, relevant
whether conspiracy, as it is alleged in the indictment against Mr. Hamdan, is declarative
of existing law. Relevant precedents for this question include international military
commissions, such as those held after World War 1I in Germany and Japan, as well as
international criminal tribunals that apply the laws of war. These institutions will be the
focus of my testimony. Furthermore, my testimony will respond to arguments recently
oftered by the United States in U.S. federal court that rely heavily on precedent from the
IMT, ICTY, ICTR, and ICC in support of the conspiracy charge alleged against Mr.,
Hamdan. :

Benefit of Testimony. My published writings, while pertaining to the substance of my
testimony, do not directly address the question at issue before the Commission—namely
whether precedent from international military and criminal tribunals applying the laws of
war supports the conspiracy charge alleged in this case. My knowledge of the process
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and substantive decisions rendered at the IMT, IMTFE, ICTY, ICTR, and ICC reflects
several years of research into these institutions, based on numerous sources, including
judicial decisions, articles, books, and interviews. The historical analysis T will provide
will assist the Commission in its job of finding what the law is, by providing information
about what the law and practice in this area has been. The testimony I can provide to the
Commission based on my expertise in this area will neither be easily available to the
Commission nor is captured fully in my published writings.
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D28 ?-asPQM

)
)
)
) PROSECUTION RESPONSE TO
UNITED STATES OF AMERICA ) DEFENSE REQUEST FOR
)  WITNESS: ALLISON DANNER
V. )
)
SALIM AHMED HAMDAN - ) 25 October 2004
)
)
)
)
D)

The Prosecution in the above-captioned case hereby files the following response
and notification of intent not to produce in accordance with paragraph 6 of POM 10. In
support of this response, the Prosecution answers the Defense’s Request for Witness as
follows: :

1. Response to paragraph 2. The Prosecution has no objections or supplements to this
paragraph.

2. Response to paragraph 3. The Prosecution does not contest the content of the proffer.
However, the Defense must assert why the witness’ festimony will be relevant. Most of
the motions pending before this Commission are motions on purely legal matters, It is
the function of the written motion to define thie law as it applics to one’s case and to then
supplement this written motion with oral argument that can also be responsive to any
particularized questions of the finders of law. Expert witnesses are not needed for this
purpose. To the extent that experts in the field have written on an issue that is the
specific subject of a motion, that article can be cited and even appended to the motion. If
the legal-expert has experience and understanding of the subject matter of the motion but
has not written specifically on the topic, that expert can be approached as a consuitant to
a party and can help construct the brief and the oral argument

The Defense has clearly demonstrated the capability to argue their legal theories.
There appears to be a great danger in permitting this expert testimony. The Defense in
their witness request for Professor Danner stated her views are “authoritative on the
questions raised in these motions.” It is clear that the Defense sees this expert serving in
a quasi-judicial function, not allowed in any court of law, court-martial, or military
commission. This statement alonc shows the danger that this witness may usurp the
authority of the Commission in determining what the law is.
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Finally, while we appreciate the Defense’s concern that the Commission may
need further assistance in understanding the [aw beyond the initial arguments that the
counsel assigned to this case can provide, we do not feel that using the Defense’s hand-
picked experts are the solution. In voir dire, the Presiding Officer stated that should
questions of the Commission desire greater assistance in understanding a question of law,
he would permit counsel for both sides to present their views on the matter to the
Commission to assist in getting the Members the additional help they desire. (Transcript
page 23). Defense stated in voir dire that the Commission members will have to carefully
study “international treaties, the customs and practice as established by military
regulations, handbooks, and international cases throughout the world, as well as the
Constitution of the United States, federal judicial opinions and federal statutes.” See
Hamdan transcript, page 42. Defense asked if the members were up to the task and they
replied that they were. Until such time as the members claim to be unable to determine
the law despite reading of the parties’ briefs, hearing the parties’ oral argument, and
conducting their own research, expert testimony is neither relevant nor helpful.

3. Response to paragraph 4. The Prosecution has no objections or supplements to this
paragraph.

4. Response to paragraph 5. The Prosecution has no objecuons or supplements to this
paragraph.

5. Response to paragraph 6. The Defense asserts that Professor Danner is available to
testify on 10 November 2004. While we do not know the travel availability of Professor
Danner, it should be noted that it is usually a several day turnaround in arriving and
subsequently departing Guantanamo Bay. It will create difficulties if Professor Danner is
solely available on 10 November.

6. Response to paragraph 7. To the extent that the Prosecution’s response to paragraph 3
contains arguments on both relevance and the need for this witness to testify live, that
response is hereby incorporated. Additionally, the Defense provides no reasons why
testimony by this witness, 1f allowed, could not be taken by telephone or video
teleconference (VTC). '

7. Response to paragraph 8. The Defense states that “no other witness can be called to
attest to notions of international law, laws of war conspiracy doctrine and subject matter
jurisdiction . . ..” This appears internally inconsistent with the other “law” expert
requests the Defense has submitted and would appear to be cumulative with the
testimony of other proposed witnesses.

8. Response to paragraph 9. Paragraph 9 of the Defense request is not compliant with
POM 10. POM 10, paragraph 4i requires that the Defense state the law that requires the
praduction of this witness.

9. Conclusion. The Prosecution has a motion pending before the Commission, the
decision of which would affect the production of this witness. Therefore, the Prosecution
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requests that the Commission defer its ruling on this issue until the Motion is decided. If
the pending Motion is decided in favor of the Defense, the Prosecution still requests that
the production of this witness be denied. From the proffer, it is clear that the Defense had
consulted with the witness and has obtained the value of her input. If they have not used
this value in their motions to date, they can do so in their replies' or in oral argument.
Whilc live “law expert™ witness testimony may add to the media attention dedicated to

these proceedings, there has been no showing as to why the bricfs and oral arguments of
the parties assigned to this case are insufficient.

Commander, U.S, Navy
Prosecutor

' On 21 October, the Defense requested a delay in filing replies to the Prosecution’s responses 1o their
motions. They now have plenty of time to incorporate whatever they have learnied from these experts into

fheir roplics. Review Exhibit L 0-A
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D28 Bo

)
)
) DEFENSE REPLY TO
) PROSECUTION RESPONSE TO
UNITED STATES OF AMERICA ) DEFENSE REQUEST FOR
' ) WITNESS: ALLISON DANNER
V. )
)
SALIM AHMED HAMDAN ) 28 October 2004
)
)
)
)
)
1. Reply regarding paragraph 3. The prosecution continues its blatant attempt to

hide relevant law, as well as testimony about the history of the law, from the commission
through this legal maneuver. The Defense has explained, in detail, precisely why the
witness’ festimony will be relevant. We have detailed precisely why this commission

- must hear from Professor Danner, insofar as she is one of the foremost experts on the
international laws of war, and, particularly the use of the conspiracy doctrine in past
military tribunals. That is the sole charge facing Mr. Hamdan. Moreover, Professor
Danner has studied in detail the development of the law in the International Tribunal for
the Former Yugoslavia. '

As the supplemental material makes clear, Professor Danner has published work
that bears on these questions, but has not applied that work to this specific prosecution.
That is the function of her testimony, and for this reason, merely incorporating her past
work into a defense brief of some kind would not be appropriate. Indeed, everyone
would expect that a move like that would be resisted by the Prosecution precisely on
grounds of relevance. And it makes absolutely no sense why testimony can be admitted
in one form (like writing), but not another (live).

Incorporation of Professor Danner’s work into a defense brief is inappropriate for
a second reason, because she is not in any way a defense counsel. The whole function of
experts about international law is precisely to make sure that the relevant conclusions can
be cross examined by both sides. Barring that testimony in lieu of some submission
alongside a brief would make such examination impossible.

The Prosecution provides not a single case in which a mixed body of lawyers and
nonlawyers has ever rejected expert testimony about the law. The Prosecution is simply
making up a legal rule by taking precedents from other institutions when the very rules of
evidence that povern fhis commission are different. Even under Federal Rule 702, which
governs courts where the responsibility for deciding fact and law are separated, courts
admit the testimony of professors of international law all the time. The prosecution cites
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irrelevancies about the Yamashita case and tries to make an argument about how expert
testimony is not relevant. Nothing could be farther from the truth: the testimony goes to
the very heart of the motions being decided by the commission. And because this
commission is the trier of both fact and law under the President’s Order, the testimony is
not only important, it is essential. It would constltute reversible error for the commission
to proceed without it.

Unable to marshal even one case to support their bizarre contention, the
Prosecution must resort to mischaracterizing the defense’s request, asserting that
somehow an expert will “usurp the authority of the Commission” and serve “a quasi-
judicial function.” Nothing could be further from the truth. The function of an expert is
to illuminate the law and to explain the histo'ry behind it. Itis NOT to decide it. In
several previous filings with this commlssxon we have éxplained that the role of an
Expert is confined in this way.

The prosecution is free to cross examine an expert witness, to explain why they
believe the expert is wrong, and to present witnesses of their own in compliance with
commission rules. But o say that the witness must be excluded because her views will
decide the matter for the commission is not only premature, it is wrong. The testimony
will do nothing more than explain her view of what the law is and why it looks that way.
The commission is of course free to disregard the views of the expert at any point. That
is precisely why, in voir dire, the Defense made sure that the commission was willing to
hear arguments based upon international law. The fact that the Members have agreed to
be willing to hear and decide these matters militates for the testimony (not against it, as
the Prosecution contends in its papers), because it shows both the relevance of the
testimony as well as the stated capability of the Commission to decide these matters.

2. Response to paragraph 6. No logistical difficulties with the transportation and
testimony of the expert witness have yet arisen. The defense will deal w1th them at that
time if they do so arise.

3. Response to paragraph 7. The defense has explained the relevance of the testimony, as
well as why live testimony is greatly needed. Without live testimony, the impact of the
witness will be much diminished, and the witness’ ability to react to questions posed by
both sides in the motion argument will be weakened considerably. The Defense did not
ask for a delay in the Proceeding to accommodate the Professor’s testimony and as such
did not present alternatives.

4. Response to paragraph 8. The testimony of Professor Danner is in no way cumulative
with that of Professor Fletcher. Professor Danner is an expert in international law as it
relates to conspiracy in war crimes trials; Professor Fletcher is an expert in the domestic
law of conspiracy. The prosecution knows the difference, since it relies on, and distorts,
both lines of cases.

Furthermore, the defense seeks to call the Professor as an expert in the field of
international criminal law and has set out her qualifications. The appropriate test is
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whether the expert has the expertise sought and whether the testimony is relevant to the
subject, not whether she is the only possible expert. The defense notes that the Professor
is not being paid for the testimony and as such whether a suitable alternative is available
1s not at issue.

5. Response to paragraph 9. The Defense request easily complies with POM 10.
The defense has cited numerous cases where expert testimony has been admitted and
been found helpful in helping the legal institution decide what the law is and why it looks
the way it does. To deny it would be in violation of the President’s Order, which requires
a “full and fair trial.”

The defense agrees that the Prosecution’s motion to preclude the testimony of the
defense experts, if granted by the Commission as a whole, would be dispositive on the
issue. Unless and until that occurs, however, there is no reason to prevent this testimony
from going forward. Indeed, the Prosecution offers no explanation of how, if the
Commission’s full membership were to rule against the Prosecution’s motion to preclude
the testimony of the experts, there would be any basis to preclude Prof. Danner’s
production, particularly when the standard for testimony and evidence is probative to a
reasonable person. '

It is notable that the Prosecution seeks to enter, on the merits, evidence under this
very evidentiary standard that would not be admissible in any court in America. It then,
under the very same standard, tries to bar the Defense the opportunity to enter relevant
expert testimony on a motion. This is a wrongheaded move, one can only taint the
faimess of these proceedings.

Indeed, the failure to produce Prof. Danner when the Commission as a whole has not
ruled on the matter is a calculated and clear attempt to influence the Commission’s
decision by requiring the Commission to delay the proceedings to obtain the testimony.
Given that two of the Commission members remain responsible for their normal duties
during the disposition of the Commission and that proceedings may only be heard in
Guantanamo, delay requires these Commission members to suffer additional disruption in
their work and personal lives if they were to rule in favor of the Defense. As such
production of the witness is appropriate in order not to prejudice or appear to prejudice
the Commission’s decision. ' ‘ '

6. Conclusion. The testimony of this expert is essential in giving the commission a fair
picture about the complexity and history behind the issues being decided by the
commission. Even the Prosecution has not provided a single precedent that prohibits the
testimony of this expert. To the contrary, sinilar testimony is given in federal courts all
the time. Indeed, the case for such testimony is far stronger here. Given the particular
nature of (a) these claims and (b) this type of proceeding (commission composed of non-
lawyers) it is pragmatically advisable to let this expert testify. '

Finally, the Defense insists that the full membership of the Commission rule on
this matter in a written opinion with reasons. In particular, the opinion should address the
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following two questicns in explaining why the witness will or will not be produced: Is
this expert’s testimony permissible under the ruies of the commission? If not, how can
such a decision can be squared with the permissive rules of evidence set by the President
to govern these commissions and the fact that this is a mixed body to determine law and
fact? It is unquestioned that the witness is an expert knowledge relevant to this
commission’s adjudication of matters before it.

We further request that this motion, and the government’s response, as well as the
final written decision by the full commission, be made public and part of the record in
this case.

Neal Katyal
Civilian Defense Counsel

LCDR Charles Swift
Detailed Defense Counsel_
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D28 DecigoN

D28 Hamdan - Decision.txt
From: Hodges, Keith H. C1v (L)
sent: Fr1day, october 29, 2004 3:06 PM

To: Hodges, Keith H. CIv (L); 'swift, Charles, LCDR, DoD OGC'; 'Neal
katy

oGC"; "Gunn, will, Col,

DoD OGC'; Brownback, Peter E. COL
subject: US v. Hamdan,

L
Decision of the Presiding officer, D28

United States v. Hamdan
Decision of the Presiding Officer, 028

The Presiding Officer has denied the request for production of Allison panner as a
witness, The Presiding officer did not $1nd that she is necessary. See Military

Commission order 1, section 5H. Accord1n?1y, this request has been moved from the
active to the inactive section of the filings inventory in accordance with pom 12.
see also paragraph 8, PoM 12.

By Direction of the Presiding officer
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)

UNITED STATES OF AMERICA )
) DEFENSE MOTION -
) THE ENTIRE COMMISSION

v ) TO GRANT PRODUCTION OF
) WITNESS DENIED IN D 29
)
HAMDAN ) JORDAN PAUST

)

- October 29, 2004

The Defense previously requested that the above witness be produced. As the documents referenced
below make clear, this expert is a leading scholar and law professor whose work centers on the role of
military commissions in American history. Professor Paust also served as one of the individuals who
examined the feasibility and constitutionality of military commissions during the Viet Nam War. The

request for production of this witness was denied by the Presiding Officer under the provisions of
Military Commission Order 1, section SH.

The Defense requests the Commission direct the production of the witness, and that the Commission

consider the following previously made filings, and the attachments thereto, per the Filings Inventory,
in making its determination.

a. Motion by the defense for the production of the above witness.
b. Decision of the Presiding Officer denying the witness.

¢. The government response to this motion.

d. The government reply to this motion.

The defense also renews its statement that this motion must be decided by the full commission, as per

Section 4 (¢)(2) of President Bush’s Military Order dated 13 November 2001, and that the reasons for
granting or denying the motion be specified in detail and in writing on the record.

By:

Neal Katyal
Civiltan Defense Counsel
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D29 MoToN

NOTE by Assistant, 19 Oct. This document has been reformatted only to contain all the
attachments associated with this motion. K.Hodges, 18 Oct 2004

)

) :
UNITED STATES ) DEFENSE REQUEST FOR

) WITNESS IN MOTION HEARING
)} ON UCMI/MILITARY LAW:

V. - ) JORDAN PAUST
) .
SALIM AHMED HAMDAN . ) 18 October 2004
)

1. Witness Request — Jordan Paust — U.S. v. Hamdan.

2. Jordan Paust is a professor at University of Houston Law School. His address is 100 Law
Center, Houston, TX 77204, His telephone number is (713) 743-2100. His e-mail is
JPaust@Central. UH.edu. He speaks English.

3. Jordan Paust is the nation’s preeminent expert on American military law and its relationship
to military commissions. He has published widely in the field. Professor Paust also examined
the constitutionality and legality of military commissions on behalf of the American military
when he served as a JAG officer. He will explain why the Military Commlssxon in this case is
not properly constituted and void.

4. Civilian Defense Counsel has spoken with Professor Paust and has read his publications and
legal brief mentioned in paragraph 3.

5. The testimony of Professor Paust is to be used for Mr. Hamdan’s motion fegarding Lack of
Legislative Authority (ID20) and Article 10 of the UCMIJ (D21). It may also be referenccd in the
Defense Motion for Abatement (D16).

6. Civilian Defense Counsel had e-mail communication with Professbr Paust on 8 October 2004,
and Professor Paust indicated that he will be telephonically available only during the dates of Mr.
Hamdan’s motions.

7. Civilian Defense Counsel believes that the Commission would greatly benefit from the live
testimony of Professor Paust, as the leading expert in American military law. However, due to
Professor Paust’s inability to be present in person due to an already planned trip to Germany, we
will accept his testimony telephonically, though we realize that it is an inferior substitute.

8. No other witness can be called to attest to the relationship between American military justice
and military commissions. Professor Paust is the leading expert in the field.

9. This is an expert witness request. His views are authoritative on the questions raised in these
motions. They can also serve as a ballast for the entire Commission against the influence of the
sole member of the Commission who has a law degree. We do not mean to suggest that that
individual is likely to rule one way or the other, rather, we simply point out that providing the
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commission with access to the leading law professors with expertise in the world on the-
complicated legal questions that are before the Commission is essential to providing the full
commission with the information necessary to make an informed decision. In this respect, the
commission is similar to the United States Congress’ calling of expert witnesses who are law
professors during impeachment trials to help them understand what the law is. Without access to
these witnesses, a tremendous risk exists that the commission will not reach a full and fair
judgment of law.

10. We submit no other matters for your consideration.

NEAL KATYAL
Civilian Defense Counsel

Attachments:

1. Defense Request for Expert Witness — Jordan Paust — 11 Oct 04
2. Defense Response to Prosecution Motion Barring Expert Witnesses, 14 Oct 04
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)
) 18T
UNITED STATES ) DEFENSE REQUEST FOR

) WITNESS IN MOTION HEARING
) ON UCMIMILITARY LAW AND

) ABATEMENT:
V. ) JORDAN PAUST
)
SALIM AHMED HAMDAN )} 11 Octdber 2004
)

l. Witness Request — Jordan Paust — U.S. v. Hamdan.

2. Jordan Paust is a professor at University of Houston Law School. His contact information is
set forth on his curriculum vitae, which has already been provided to the commission.

3. Jordan Paust is the nation’s pregminent expert on American military law and its relationship
to military commissions. He has published widely in the field. Professor Paust also examined
the constitutionality and legality of military commissions on behalf of the American military
when he served as a JAG officer. He will explain why the Military Commission in this case is
not property constituted and void.

4. Civilian Defense Counsel has spoken with Professor Paust and has read his publications.

5. The testimony of Professor Paust is to be used for Mr. Hamdan’s motion regarding Separation
of Powers and Article 10 of the UCMJ and Abatement.

6. Civilian Defense Counsel had e-mail communication with Professor Paust on 8 October 2004,
and Professor Paust indicated that he will be telephonically available only during the dates of Mr.
Hamdan’s motions. ‘

7. Civilian Defense Counsel believes that the Commission would greatly benefit from the live
testimony of Professor Paust, as the leading expert in American military law. However, due to
Professor Paust’s inability to be present in person due to an already planned trip to Germany, we
will accept his testimony teiephonically, though we realize that it is an inferior substitute.

8. No other witness can be called to attest to the relationship between American military justice
and military commissions. Professor Paust is the leading expert in the ficld.

9. This is an expert witness request. His views are authoritative on the questions raised in these
motions. They can also serve as a ballast for the entire Commission against the influence of the
sole member of the Commission who has a law degree. We do not mean to suggest that that
individual is likely to rule one way or the other, rather, we simply point out that providing the
commission with access to the leading law professors with expertise in the world on the
complicated legal questions that are before the Commission is essential to providing the full
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commission with the information necessary to make an informed decision. In this respect, the
commission is similar to the United States Congress’ calling of expert witnesses who are law
professors during impeachment trials to help them understand what the law is. Without access to
these witnesses, a tremendous risk exists that the commission will not reach a full and fair
judgment of law.

10. We submit no other matters for your consideration.

Neal Katyal
Civilian Defense Counsel
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Note:

The Defense also included its reply to the Prosecution Motion to Barring Expert
witnesses. ' E

A copy of that document is the same as Motions Inventory number P8 and is also an .
attachment to Motions Inventory D24,

The document referred to above has been removed from this file solely for purposes for
economy and because it is already a part of the record.

Keith Hodges ‘
Assistant to the Presiding Officer.
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D29 Hamdan Defense Supplement to synopsis - Paust. 22 Oct 04

Please find, as per your request, a more detailed synopsis of the testimony. The
synopsis also explains why live testimony is important, from the witness’s perspective, 1
have separately, in our motion under POM #10, explained why we believe the witness’
testimony is important from the perspective of the Defense, including the need to ensure
that the Presiding Officer does not unduly influence the proceedings as the only lawyer.
These concerns are at their height given the decision today by the appointing authority to
reduce the size of the commission to three members, meaning that the spectre of undue
influence by the Presiding Officer (which would, as we have said, be unintentional yet
predictable) is at its height.

We note that the Prosecution, here and elsewhere, has cited literally no authority
to bar the testimony of experts who inform about the law (let alone the history behind the
law) when the body deciding the matter are not all judges trained in the law and selected
as such. The International Tribunals for Yugoslavia and Rwanda are staffed by expert
judges, with rules set up by the international community in advance. In this respect, the
military commission has virtually nothing in common with them, or with the domestic
court system. Those other tribunals had the advantage of experts in the drafling of the
offenses and procedures for trial and a far more transparent system. And because they
have judges trained in the law, there is not nearly the same need to educate them about
what the law is. None of that is true here. For that reason, expert witnesses are not only
important, but essential. To exclude the leading figures in the nation on these questions
will eviscerate the credibility of the commissions.

Synopsis of Testimony by Professor Jordan J. Paust

First, by way of introduction, [ will address the nature of the war in Afghanistan
after October 7, 2001 for the purpose of demonstrating why it is an international armed
conflict between the United States and the members of the armed forces of the Taliban
and why, therefore, all of the customary laws of war and the Geneva Conventions are
applicable. ‘

Second, I will address why the military commissions at Guantanamo do not have
jurisdiction (1} since they are not located within a theater of war or within a war-related
occupied territory, and (2) since they are created with an inherent violation of the
separation of powers in that they do not comply with the mandate in Article I, Section 8,
clause 9 of the United States Constitution. This, in conjunction with the first point,
means that the commission must be dismissed because it is improperly constituted and
therefore void. That is what I expect to spend the bulk of my testimony discussing. My
testimony is relevant because [ believe that the commission against Mr. Hamdan must be
dismissed.

Some of this is addressed in various law review publications, but nohe with all of
the needed detail and with explanations why some of the now-disclosed previously secret
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DOJ and White House memos to the contrary are incorrect. This is why ) need to testify,
because I have not published all of this.

As a former CPT, JAG and member of the faculty of TIAG School (1969-1973,
and Mobilization Designee at TJAG School 1973-1975), I will add insight into the efforts
to draft a military commission during that time period with many needed due process
guarantees for prosecution of war crimes, and the applicability of the UCMJ. My view is
that the constitutional and military law questiens in the Hamdan case are integrally linked
together. Both the Constitution and the UCMJ explain why the commission is
improperly constituted and void.

I will also be able to address some of the applicable customary laws of war; why
common Article 3 of the Geneva Conventions is among the customary laws of war
applicable during an international armed conflict; why common Article 1 of the Geneva
Conventions precludes claims to deny protections, including due process guarantees, on
the basis of alleged necessity, reciprocity, reprisals, or the alleged status of persons
detained; why members of the armed forces of the Taliban are prisoners of war under
GPW Article 4(A)(1) and (3); why persons detained during the war in Afghanistan (or
Iraq) who are not prisoners of war are nonetheless entitled to protections under common
Article 3 of the Geneva Conventions, applicable provisions of the Geneva Civilian
Convention, and the customary law of war mirrored in Article 75 of Protocol I to the
Geneva Conventions.

I will also address why the President’s Military Order of November 13, 2001 does

not comply and why the present DOD Rules of Procedure set forth in Military
Commission Order No. 1 do not comply and why certain rules violate the law,
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CURRICULUM VITAE

JORDAN J. PAUST Phone: (713) 743-2177
Fax:  (713)743-2238
email: jpaust@central.uh.edu

Education

University of California at Los Angeles
A.B. (1965) (History, Honors)
U.C.L.A. Debate Team

University of California at Los Angeles
I.D. (1968)
#1 Torts

#1 Labor Collective Agreements

University of Virginia
LL.M. (1972)

Yale University
J.8.D. Candidate
--Ford Foundation Fellowship, in residence 1973-1975
BArticles Editor, 3 Yale Studies in World Public Order (1976-1977),
now Yale Journal of International Law

Teaching Positions

Law Foundation Professor, University of Houston Law Center (1996-)
Co-Director, International Law Institute (1997-)
Professor of Law (1979-1996)
Associate Professor of Law (1975-1978)
(teaching: International Law; International Criminal Law; Seminar: Foreign
Affairs and the Constitution; Seminar: Human Rights; Seminar: Use of Force,

Terrorism, Laws of War). UH Law Alumni Association Faculty Distinction
Award (2003)

Edward Ball Eminent Scholar University Chair in International Law, Florida State
University College of Law (spring 1997)
(taught: International Law, Human Rights)

Fulbright Professor, University of Salzburg (Austria)

Institut fur Volkerrecht und Auslandisches Offentliches Recht (1978-1979)
(taught: faculty seminar in American Jurisprudence and International Law,
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attended by international law and philosophy faculty from the Universities of
Salzburg and Graz)

Visiting Associate Professor, Indiana University School of Law (Bloomington)

(1976-1977) (taught: Human Rights, Jurisprudence, Property)

Faculty, International & Comparative Law, United States Dep't of Army JAG

Publications

Books

1.

School (Jan. 1969-Jan. 1973) (CPT, U.S. Army)
50th Basic Class (1969)
#1 International & Comparative Law; Commandant=s List
Outstanding Educator of America Award (1972)
technical adviser on Dep=t of Army films and materials upgrading law of war
training
Mobilization Designee (1973-1975)

J. Paust & A. Blaustein, War Crimes Jurisdiction and Due Process: A Case
Study of Bangladesh (1974); extracts reprinted at The Military in American
Society--Cases and Materials 6-17 to 6-21, 6-46 (D. Zillman, A. Blaustein, E.
Sherman, et al., eds., Matthew Bender 1978), and 11 Vanderbilt Journal of
Transnational Law 1-38 (1978), cited in The Prosecutor v. Dusko Tadic, No.
IT-94-1-T, International Tribunal for the Former Yugoslavia (1995)

J. Paust & A. Blaustein, The Arab Qil Weapon (Oceana/Sijthoff 1977)
editor, Chapter 6, The Law of Armed Conlflict, in The Military in American
Society--Cases and Materials 6-1 to 6-100 (Matthew Bender 1978)

class materials for Constitutional Jurisprudence (photo-offset)

J. Paust, International Law as Law of the United States (Carolina Academic
Press, 2 ed. 2003) (1 ed. 1996)

1. Paust, M.C. Bassiouni, ef al., International Criminal Law--Cases and Materials (Carolina
Academic Press 1996);, Teachers= Manual (1997); International Criminal
LawBCases and Materials (2 ed. 2000); Documents Supplement (2000,
Teachers = Manual (2001)

J. Paust, J. Fitzpatrick, J. Van Dyke, International Law and Litigation in the
U.S. (West Group, American Casebook Series 2000); Documents Supplement
(West Group 2000); Teacher=s Manual (West Group 2000); Updates on
Westlaw, TWEN

] Paust, M.C. Bassiouni, et al., Human Rights Module: Crimes Against Humanity, Genocide,

Other Crimes Against Human Rights, and War Crimes (Carolina Academic Press 2001) (with
Documents Section)

Articles, Book Chapters, and Essays
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10.

11.

12,

13,

14,

I5.

16.

17.

18.

20.

Legal Aspects ofthe My Lai Incident: A Response to Professor Rubin, 50 Oregon Law Review
138-152 (1971), reprinted at III The Vietnam War and International Law 359-378 (ASIL
1972)

After My Lai: The Case for War Crime Jurisdiction Over Civilians in Federal District Courts,
50 Texas Law Review 6-34 (1971), reprinted at IV The Vietnam War and International Law
447-475 (ASIL 1976), cited in Kadic v. Karadzic, 70 F.3d 232, 243 (2d Cir. 1995)

My Lai and Vietnam: Norms, Myths and Leader Responsibility, 57 Military Law Review 99-
187 (1972), cited in United States v. Calley, 46 CMR 1131, 1183 (1973); extract reprinted at
The Military in American Society--Cases and Materials 6-42 10 6-44, 6-70 to 6-73 (Matthew
Bender 1978), and Superior Orders and Command Responsibility, in Il International Criminal
Law: Enforcement 73-88 (M.C. Bassiouni ed. 1987), and 1 International Criminal Law:
Crimes 223-237 (M.C. Bassiouni ed., 2 ed. 1999)

Law in a Guerrilla Conflict: Myths, Norms and Human Rights, 3 Israel Yearbook on Human
Rights 39-77 (1973)

Human Rights, Human Relations and Overseas Command, 3 Army Lawyer 1-5 (Jan. 1973)
letter, command responsibility, 26 Naval War College Review 103-107 (Feb. 1973)

The Nuclear Decision in World War 1 -- Truman's Ending and Avoidance of War, 8
International Lawyer 160-190 {(1974)

An Approach to Decision with Regard to Terrorism; and Selected Terroristic Claims Arising
from the Arab-lsraeli Context, symposium, 7 Akron Law Review 397-421 (1974)

Terrorism and the Intemmational Law of War, 64 Military Law Review 1-36 (1974), reprinted at
14 Revue de Droit Penal Militaire et de Droit de la Guerre 13-49 (Brussels 1975)

The Arab Cil Weapon: A Threat to International Peace, 68 American Journal of International
Law 410-439 (1974) (with A. Blaustein), reprinted at Economic Coercion and the New
International Economic Order 123-152 (R. Lillich ed. 1976), The Arab-israeli Conflict 391-
420 (J. Moore ed. 1977), and The Arab Qil Weapon 67-96 (1977), extracts reprinted at 120
Congressional Record, no. 10, at E392-E394 (Feb. 4, 1974), and 26/27 Middle East
Information Series 83-89 (spring/summer 1974)

letter, Some Thoughts on APreliminary Thoughts@ on Terrorism, 68 American Journal of
International Law 502-503 (1974)

An International Structure for Implementation of the 1949 Geneva Conventions: Needs and
Function Analysis, | Yale Studies in World Public Order 148-218 (1974)

comment, Weapons Regulation, Military Necessity and Legal Standards: Are Contemporary
Department of Defense BPractices@ Inconsistent with Legal Norms?, 4 Denver Journal of
International Law and Policy 229-235 (1974}

paper and remarks, symposium, International Terrorism 53-62, 137-138, 142 (Canadian
Council of International Law, Ottawa 1974)

see misc. # 9

A Survey of Possible Legal Responses to International Terrorism: Prevention, Punishment and
Cooperative Action, 5 Georgia Journal of International and Comparative Law 431-469
(1975)

Human Rights and the Ninth Amendment; A New Form of Guarantee, 60 Cornell Law Review
231-267 (19735), cited in 573 F.2d 1268, 1279 (Temp. Em. Ct. App. 1978), reprinted at P.
Murphy (ed.), The Bill of Rights and American Legal History chpt. VII (1990} (representing
Athe best scholarship in the burgeoning Bill of Rights' literature@ throughout U.S. history)
Constituticnal Prohibitions of Cruel, Inhumane or Unnecessary Death, Injury or Suffering
During Law Enforcement Process, 2 Hastings Constitutional Law Quarterly 873-892 (1975)
letter, The Arab Oil Weapon--A Mild Response to a ASkeptic,@ 69 American Journal of
International Law 637-639 (1975) (with A. Blaustein), reprinted at Economic Coercion and
the New International Economic Order 199-201 (R. Lillich ed. 1976)

see misc. # 11
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21.
22,

23,

24,
25,

26.

27.

28.
29.
30.
3L
32
33.
34.

35.

36.
37.
38.
39.
40,
41.
42,
43,
44,

45.

46.

see misc. # 12

The Arab Oil Weapon--A Reply and Reaffirmation of Illegality, 15 Columbia Journal of
Transnational Law 57-73 (1976) (with A. Blaustein), reprinted at Economic Coercion and the
New International Economic Order 205-221 (R. Lillich ed. 1976), and The Arab OQil Weapon
134-150 (1977)

The Seizure and Recovery of the Mayaguez, 85 Yale Law Journal 774-806 (1976), extract
reprinted at International Law and Werld Order 911-917 (R. Falk, B. Weston & A. D'Amato
eds., West Group 1980), cited in 509 F. Supp. 1024, 1028 n.4 (N.D. Cal. 1980)

letter, Mayaguez, 86 Yale Law Journal 207-213 (1976)

comment, International Law and Economic Coercion: AForce,@ the Qil Weapon and Effects
Upon Pricing, 3 Yale Studies in World Public Order 213-227 (1976)

Does Your Police Force Use Illegal Weapons?--A Configurative Approach to Decision
Integrating International and Domestic Law, 18 Harvard International Law Journal 19-54
(1977), cited in 600 F.2d 52, 55 n.3 (6th Cir. 1979)

Response to Terrorism: A Prologue to Decision Concerning Private Measures of Sanction, 12
Stanford Journal of International Studies 79-130 (1977), jointly printed at Chapter 13, Legal
Aspects of International Terrorism 575-630 (A. Evans & J, Murphy eds., ASIL 1978)
letter, human rights, 71 American Journal of International Law 508-511 (1977)

letter, Article 2(7), UN Chatter, 71 American Journal of International Law 749-750 (1977)
see misc. # 20

Entebbe and Self-Help: The Israeli Response to Terrorism, 2 The Fletcher Forum 86-92
(1978}

Dum-dum Buliets and AObjective,@ Scientific Research--The Need for a Configurative
Approach to Decision, 18 Jurimetrics Journal 268-278 (1978}

letter, Of Secrets, Planes, and Property: A Scenario, 1 Houston Journal of International Law
51-53 (1978)

International Law and Control of the Media: Terror, Repression and the Alternatives, 53
Indiana Law Journal 621-677 (1978}

letter, re: Viva Sabbatino, the Supreme Court and International Law, 18 Virginia Journal of
International Law 601-608 (1978)

The Concept of Norm: A Consideration of the Jurisprudential Views of Hart, Kelsen and
McDcugal-Lasswell, 52 Temple Law Quarterly 9-50 (1979)

comment, Oil Exploitation in Occupied Territory: Sharpening the Focus on Appropriate Legal
Standards, 1 Houston Journal of International Law 147-152 (1979)

comment, The Unconstitutional Detention of Mexican and Canadian Prisoners by the United
States Government, 12 Vanderbilt Journal of Transnational Law 67-72 (1979)

comment, The Mexican Oil Spill: Jurisdiction, Immunity and Acts of State, 2 Houston Journal
of International Law 239-253 (1979)

Seif-Determination: A Definitional Focus, in Self-Determination: National, Regional, and
Global Dimensions 3-18 (Y. Alexander & R. Friedlander eds. 1980)

The Concept of Norm: Toward a Better Understanding of Content, Authority and
Constitutional Choice, 53 Temple Law Quarterly 226-290 (1980)

see misc. # 27

see misc, # 31

comment, More Revelations About Mayaguez (and its Secret Cargo), 4 Boston College
International and Comparative Law Review 63-76 (1981)

Litigeting Human Rights: A Commentary on the Comments, symposium, 4 Houston Journal of
International Law 81-100 (1981)

Is the President Bound by the Supreme Law of the Land?--Foreign Affairs and National
Security Reexamined, 9 Hastings Constitutional Law Quarterly T19-772 (1982), extract

reprinted at International Law: A Contemporary Perspective 58-73 (R. Falk, F. Kratochwil, S.
Mendlovitz eds. 1985)
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47.

48.

49,
50.

51.

52

33.

54,
55.
56.
57.

58.

59.
60.
61.
62.
63.

64,
63.
66.
67.
68.
69.
70.

71.

72.

73.

74.

75.
76.

Transnational Freedom of Speech: Legal Aspects of the Helsinki Final Act, 45 Law &
Contemporary Problems 53-70 (Duke University, 1982)
Political Oppression in the Name of National Security: Authority, Participation, and the

Necessity Within Democratic Limits Test, symposium, 9 Yale Journal of World Public Order
178-192 (1682)

see misc, # 35

Federal Jurisdiction Over Extraterritorial Acts of Terrorism and Nonimmunity for Foreign
Violators of International Law Under the FSIA and the Act of State Doctrine, 23 Virginia
Journal of International Law 191-251 (1983), cited in 830 F.2d 421, 425 (24 Cir. 1987) and
681 F. Supp. 896, 901, 903 n.14 (D.D.C. 1988)

Authority; From a Human Rights Perspective, 28 American Journal of Jurisprudence 64-78
(1983)

Controlling Prohibited Weapons and the Illegal Use of Permitted Weapons, symposium, 28
McGill Law Journal 608-627 (Canada 1983)

The Human Right to Participate in Armed Revelution and Related Forms of Social Violence:
Testing the Limits of Permissibility, symposium, 32 Emory Law Journal 545-581 (1983);

extract reprinted at Human Rights in the World Community: Issues and Action 323-328 (R.
Claude & B. Weston eds. 1989)

see misc. # 40

see misc. # 42

see misc. # 43

Human Dignity as a Constitutional Right: A Jurisprudentially Based Inquiry Into Criteria and
Content, 27 Howard Law Journal 145-225 (1984)

comment, Terrorism and ATerrorism-Specifice Statutes, 7 Terrorism: An International
Journal 233-239 (1984)

see misc, # 45

see misc. # 48

see misc. # 49

see misc. # 50

Aggression Against Authority: The Crime of Oppression, Politicide, and Other Crimes Against
Human Rights, symposium, 18 Case Western Reserve Journal of International Law 283-306
{1986) (with Draft Convention on the Prevention and Punishment of the Crime of Politicide)
see misc. # 52

see misc. # 54

see misc. # 55

see misc. # 56

see misc. # 57

see misc. # 58

Constitutional Limitations on Extraterritorial Federal Power: Persons, Property, Due Process
and the Seizure of Evidence Abroad, in International Criminal Law: A Guide To U.S. Practice
and Procedure 449-479 (V. Nanda & M.C. Bassiouni eds., P.L.1. 1987)

The President Is Bound By International Law, 81 American Journal of International Law 377-
390 (1987)

comment, Contragate and the Invalidity of Pardens for Violations of Internaticnal Law, 10
Houston Journal of International Law 51-56 (1987), extract reprinted at The Los Angeles
Daily Journal, May 28, 1988, at 4, col. 3

see misc. # 69

see misc. # 70

see misc. # 71

Rediscovering the Relationship Between Congressional Power and Intemational Law:
Exceptions to the Last in Time Rule and the Primacy of Custom, 28 Virginia Journal of
International Law 393-449 (1988), excerpts reprinted at 40™ Anniversary Perspective:
...Excerpts from Articles...that Chartered New Paths and Captured Historic Moments, 40
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77

78.

79.

BO.

81,

82.
83,

84.

835,
6.

87.

85,
89.
90.
91.
92.
93.
94,
95.
96.
97.

98.

99.

100.
101.
102.

103.
104.
105.
106.
107.

108.

Virginia Journal of International Law 849, 925-528 (2000)

Self-Executing Treatics, 82 American Journal of International Law 760-783 (1988), cited in
Cornejo-Barreto v. Seifert, 218 F.3d 1004, 1011 n.6 (9™ Cir. 2000), United States v. Noriega,
808 F. Supp. 791, 798 n.9 (8.D. Fla. 1992), mentioned in Weir v. Broadnax, 1990 U.S. Dist.
Lexis 15795 (8.D.N.Y. 1990), extract reprinted at The International Legal System 1092 (C,
Oliver, et al., eds., 4th ed. 1995)

On Human Rights: The Use of Human Right Precepts in U.S. History and the Right to an
Effective Remedy in Domestic Courts, 10 Michigan Journal of International Law 543-652
(1989)

letter, ASuch a Narrow Approach@ Indeed, 29 Virginia Journal of International Law 413-417
(1989), extract reprinted at International Law Anthology 245 (A. D'Amato ed. 1994)
Congress and Genocide: They're Not Going to Get Away With It, 11 Michigan Jowrnal of
International Law 90-104 (1989), cited in Case Concemning Legality of Use of Force
(Yugoslavia v. United States), 1999 1.C.J. __ (Kreca, J., dissenting)

Customary International Law: Its Nature, Sources and Status as Law of the United States, 12
Michigan Journal of International Law 59-91 (1990)

see misc. #76

Rereading the First Amendment in Light of Treaties Proscribing Incitement to Racial
Discrimination or Hostility, symposium, 43 Rutgers Law Review 565-373 (1991)

Suing Saddam: Private Remedies for War Crimes and Hostage-Taking, 31 Virginia Journal of
International Law 351-379 (1991)

see misc. #79

The Reality of Jus Cogens, T Connecticut Journal of International Law 81-85 (1991), extract
reprinted at International Law Anthology 119 (A. D'Amato ed. 1994)

The Other Side of Right: Private Duties Under Human Rights Law, 5 Harvard Human Rights
Journal 51-63 (1992), cited in Kadic v. Karadzic, 70 F.3d 232, 239 (2d Cir. 1995)
Correspondence, 87 American Journal of International Law 252-256 (1993)

See misc, #92

See misc. #95

See misc., #97

Correspondence, 87 American Journal of International Law 592-594 (1993)
Correspondence, 88 American Journal of International Law 88 (1994)

See misc. #106

See misc. #107

Correspondence, 88 dmerican Journal of International Law 715-717 (1994)

Paquete and the President: Rediscovering the Brief for the United States, 34 Virginia Journal
of International Law 981-989 (1994)

The Human Right to Die With Dignity: A Policy-Oriented Essay, 17 Human Rights Quarterly
463-487 (1995)

Declarations of War and the Peace Power, Chpt. XIV in International Law as Law of the
United States 439-468 (1996)

See misc. #114

See misc. #115

Women and International Criminal Law Instroments and Processes, in 2 Women and
International Human Rights Law 349-372 (Kelly D. Askin & Dorean M. Koenig eds., 2000)
See misc. #121

Correspondence, 91 American Journal of International Law 90-92 (1997)

Suing Karadzic, 10 Leiden Journal of International Law 91-98 (1997)

See misc. #123

AEqual Treaty Rights@ Under the Texas Open Forum Act, 60 Texas Bar Journal 214-220
{(March 1997)

See misc. #125
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109.

110,

111.

112.

113.

114,

115.
116.

117

118.

119.

120.
121,
122,

123.

124.

125,
126.
127.
128.

129.
130.
131.

Race-Based Affirmative Action and International Law, 18 Michigan Journal of
International Law 659-677 (1997)

The Preparatory Committee=s ADefinition of Crimes@--War Crimes, 8
Criminal Law Forum 431-444 (1997)

The Human Rights to Food, Medicine and Medical Supplies, and Freedom
from Artitrary and Inhumane Detention and Controls in Sri Lanka, 31
Vanderbilt Journal of Transnational Law 617-642 (1998)

Customary International Law in the United States: Clean and Dirty Laundry,
40 German Yearbook of International Law 78-116 (1998)

Commentary on the Intersessional Report of the Preparatory Committee for an
International Criminal Court: Crimes Within the Jurisdiction of the Court,
Leader Responsibility and Superior Orders, in Observations on the
Consolidated ICC Text Before the Final Session of the Preparatory Commitlee
27-42 (Leila Sadat Wexler & M. Cherif Bassiouni eds. 1998)

The Freeing of Ntakirutimana in the United States and Extradition to the [CTs,
1 Yearbook of International Humanitarian Law 205-209 (1998)

See misc. #130

Breard and Treaty-Based Rights Under the Consular Convention, 92 American
Journal of International Law 691-697 (1998)

Non-Extraterritoriality of ASpecial Territorial Jurisdiction@ of the United

States: Forgotten History and the Errors of Erdos, 24 Yale Journal of
International Law 305-328 (1999), cited in United States v. Gatlin, 216 F.3d
207, 214-214, 222 (2d Cir, 2000); United States v. bin Laden, et al., 92 F,
Supp.2d 189,212-213, 214 n.41 (S.D.N.Y. 2000); United States v. Corey, 232
F.3d 1166, 1189-91 (9™ Cir. 2000) (McKeown, J., dissenting)

Customary International Law and Human Rights Treaties Are Law of the
United States, 20 Michigan Journal of International Law 301-336 (1999)
See misc. #133

See misc. #145

See misc. #146

The Reach of ICC Jurisdiction Over Non-Signatory Nationals, 33 Vanderbilt Journal of
Transnational Law 1-15 (2000)

Content and Contours of Genocide, Crimes Against Humanity, and War Crimes, in
International Law in the Post-Cold War World: Essays in Memory of Li Haopei 289-306 (S.
Yee & W. Ticya eds. 2000)

Human Rights Purposes of the Violence Against Women Act and International Law=s

Enhancement of Congressional Power, 22 Houston Journal of International Law 209-221
(2000)

See misc. #148

See misc. #149

See misc. #152

Waves Within and Over the Law of the Sea: Traversing Gaps, Ambiguities, and Priorities, in 2
Liber Amicorum Judge Shigeru Oda 1255-1270 (Ando, McWhinney & Wolfrum eds., Kluwer
Law International 2001)

See misc. # 156

See misc. # 157

Antiterrorism Military Commissions: Courting Ulegality, 23 Michigan Journal of International
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Law 1-29 (2001)

132, Human Rights Responsibilities of Private Corporations, 35 Vanderbilt Journal of
Transnational Law 801-825 (2002), cited in Presbyterian Church of Sudan v, Talisman
Energy, Inc., 244 F. Supp.2d 289, 319 (S.D.N.Y. 2003)

133. See misc. # 159

134, chapter, International Legal Sanction Processes, in The Oxford Handbook of Legal Studies
817-335 (Peter Crane & Mark Tushnet eds., Oxford University Press 2002)

135.  Antiterrorism Military Commissions: The Ad Hoc DOD Rules of Procedure, 23 Michigan
Journal of International Law 677-694 (2002)

136. There is No Need to Revise the Laws of War in Light of September 11%, ASIL Presidential
Task Force on Terrorism Series (2002), at http://www.asil.org/taskforce/paust.pdf

137.  Links Between Terrorism and Human Rights and Implications Concerning Responses to
Terrorism, in Human Rights and Conflict (Julie Mertus & Jeff Helsing eds. 2003)

138. The U S. as Occupying Power Over Portions of Iraq and Relevant Responsibilities Under the
Laws of War, short version ASIL Insight (2003), available at
http:/fwww.asil.org/insights/insigh102.htm with a longer version available at
http:/Awww.nimj.org/documents/occupation(1).doc; basis for discussion in APeacebuilding
under Occupation in Iraq: Key Challenges and Dilemmas,@ International Humanitarian Policy
and Conflict Research, Harvard University, May 14-24, 2003

139.  Judicial Power to Determine the Status and Rights of Persons Detained Without Trial, 44
Harvard International Law Journal 503-532 (2003), cited in Hamdi v. Rumsfeld, 542U.S.
(2004)

140. War and Enemy Status After 9/11: Attacks on the Laws of War, 28 Yale Jowrnal of
International Law 325-333 (2003)

141. See misc. # 175

142, See misc. # 176

143. See misc. # 177

144. See misc, # 178

145, See misc. # 179

146. See misc. # 180

147. BEqua! Treaty Rights,® Resident Status & Forum Non Conveniens, 26 Houston Journal of
International Law 405-409 (2004)

148. See misc. # 185

149. The History, Nature, and Reach of the Alien Tort Claims Act, 16 Florida Journal of
International Law 249-266 (2004)

150. Tolerance in the Age of Increased Interdependence, 56 Florida Law Review (2004)

151. Discrimination on the Basis of Resident Status and Denial of Equal Treatment: A Reply to
Professor Weintraub=s Response, 27 Houstorn Journal of International Law (2004)

Book Reviews

1. J.E. Bond, The Rules of Riot--Internal Conflict and the Law of War (Princeton
1974), 68 American Journal of International Law 560-562 (1974)
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126.

127.
128.
129.

130.

131.

132.

133.

134.

135.
136.
137.

138.

139.

of Denver College of Law, April 19, 1997, printed at 26 Denver Journal of
International Law and Policy 787-805 (1999)

organized special networking session on Affirmative Action, International Law
and Law School Admissions, annual meeting of the Association of American
Law Schools, Jan. 9, 1998

affidavit filed in United States v. Corey, Cr. No. 96-01019 DAE (D. Haw.
1998)

affidavit filed in United States v. Haywood, No. 97-945-CR-MOORE (S.D.
Fla. 1998)

moderator, Third Annual Houston Law Review Frankel Lecture panel on
Obedience to International Law, April 9, 1998

panel member, paper, AThe Permissibility of Affirmative Action in Higher
Education Under Human Rights Law,@ CUNY School of Law, May 2, 1998,
printed at 3 New York City Law Review 91-103 (1998)

revised the Am. Branch, IL.L.A. Committee on a Permanent International
Criminal Court Draft Statute for the ICC sections on crimes, leader
responsibility, and superior orders (May 1998), printed at 13 ter Nouvelles
Etudes Penales 4-24 (1998)

prepared portions of plaintiffs=-respondents= brief in Dubai Petroleum
Company, et al. v. Kazi, et al., before the Texas Supreme Court (May 18,
1998), and argued before the Court, Sept. 10, 1998B8-0 decision reported at 12
S.W.3d 71 (Tex. 2000)

panel member and moderator, panels on International Humanitarian Law,
Third Pan-European International Relations Conference and Meeting with the
International Studies Association, Vienna, Austria, Sept. 18-19, 1998; ACrimes
Within the Limited Jurisdiction of the International Criminal Court,@ printed at
International Humanitarian Law: Origins and Prospects (J. Carey & R.J.
Pritchard eds. 2002)

speech, Human Rights Treaties in the U.S., UNA-USA United Nations Day
celebration, Oct. 24, 1998, Albuquerque, New Mexico

speech, Use of the U.N. Charter, the Universal Declaration, and Human Rights
Treaties as Law of the United States, UNA-USA and Southern Illinois
University 1J.N. Day celebration, Nov. 2, 1998

chair, panel, The 50th Anniversary of the Genocide Convention, annual
meeting of the American Branch of the International Law Association, New
York, Nov. 14, 1998

United Nations Consultative Expert Group meeting on International Norms and
Standards Relating to Disability, U.C. Berkeley School of Law, Dec. 8-12,
1998, Report of the Expert Group located at
www.un.org/esa/socdev/disberk(.htm

moderator, Coif Lecture and Conference on Legal Responses to International
Terrorism, University of Houston, March 12, 1999

speech, Incorporation of International Law, Cornell Law School, March 16,
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Ses

140.

141.

142,

143.

144,

145.

146.

147.

148.

149.

150,

151.

152,

153.

154,

153.

1999
panel member, International Criminal Court: Views from Rome, annual
meeting of the American Society of International Law, March 25, 1999,

remarks in 93 Proceedings, American Society of International Law 73-74
(1999)
short essay, NATO=s Use of Force in Yugoslavia, 33 UN. Law Reports no. 9, at 114-16 (J.
Carey ed. May 1999}, also at 2 Translex, Transnational Law Exchange, special supp. 2-3 (May
1999)
participant re: Report on Proposed Guiding Principles for Combating Impunity for International
Crimes (1999)
participant in creation of Draft Provisions for an International Protocol on Rights of Persons
With Disabilities, Human Rights Committee, American Branch, International Law Association,
June 1999Brevised as Draft Convention on Rights of Persons With Disabilities, March, 2000
speaker, laws of armed conflict, genocide, and Kosovo, American Red Cross, Austin, Texas,
May 24, 1999
panel member, United Nations International Meeting on the Convening of a Conference on
Measures to Enforce the Geneva Conventions in the Occupied Palestinian Territory, Cairo,
Egypt, June 14-15, 1999; paper AApplicability of Geneva Law and Other Laws of Armed
Conflict to Protection of Civilians in the West Bank, Gaza and East Jerusalem,@ extracts
printed in UN Press Release GA/PAL/806 (June 1999} and 33 U N. Law Reports no. 11, at
163-164 (1 July 1999)
lectures and seminar, Protection of Civilians in Times of Armed Conflict, 27™ Annual Session:
The Law of Armed Conflict, Institute of International Public Law and International Relations,
at Aristotle University, Thessaloniki, Greece, Sept. 13-17, 1999, to be printed in the Institute=s
Thesaurus Acroasium (2000); speech on NATO and Intervention in Kosovo, at the U.S.
Consulate, Thessaloniki, Greece, Sept. 16, 1999
guest editorial, Questions Concerning the Final Report to the Prosecutor Regarding NATO
Bombings, 34 UN. Law Reports no. 11, at 132-134 (1 July 2000)
keynote speech, International Law as Law of the United States: Trends and Prospects, Japanese
American Society for Legal Studies symposium, Sept. 17, 2000, University of Tokyo, Japan,
printed in Japanese at Jourrnal of the Japanese American Society for Legal Studies 13-38
(2001), reprinted in English at 2 Chinese Journal of International Law 615-646 (2002)
speech, Problematic U.S. Sanctions Efforts in Response to Genocide, Crimes Against
Humanity, War Crimes, and Other Human Rights Violations, Sept. 18, 2000, Waseda
University, Japan, printed at 3 (2000) Waseda Proceedings of Comparative Law 95-119 (2001)
speech, Sept. 22, 2000, Law Faculty Colloquium, University of Tokyo, Japan
pane! member, Economic and International Institutions, and discussion leader, AALS
Workshop on Human Rights, Washington, D.C., Oct. 28, 2000
paper, Universal Jurisdiction, Universal Responsibility, and Related Principles of International
Law, Princeton Project on Universal Jurisdiction, Princeton University, Nov. 9-11, 2000,
printed at (Princeton University Press 2001)
key note speech, U.S. Dep=t of State sponsored conference with the Iraqi National Congress on
Transiticnal Justice and the Practical Application of Human Rights Advocacy in Iraq, London,
England, March 23-24, 2001
panel member, The U.S. Lawyer-Statesman at Times of Crisis: Francis Lieber, and panel
member, Universal Jurisdiction Under International Criminal Law: Trends and Prospects,
annual meeting of the American Society of International Law, Washington, D.C., April 6-7,
2001, first paper printed at 95 Proceedings, American Society of International Law 112-115
(2001)
panel member, Transnational Corporations and Human Rights in Africa, A.B.A. Section of
International Law and Practice meeting, Washington, D.C., April 27, 2001
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156.

157.

158.

159.

160.

161.

162.

163.

164,

165,

166.

167.

168.

169.

170.

171.

172.

173.

174.

175.

panel member, Addressing Violations of International Law by Non-State Actors, annual
meeting of the American Branch of the International Law Association, New York, Oct. 27,
2001; paper ASanctions Against Non-State Actors for Violations of International Law,@ printed
at 8 ILSA Journal of International & Comparative Law 417-429 (2002)

panel member, paper, AThe Right to Life in Human Rights Law and the Law of War,@
University of Saskatchewan College of Law, Nov. 3, 2001, printed at 65 Saskarchewan Law
Review 411-425 (2002)

presenter, National Workshop for District Judges 11, sponsored by the Federal Judicial Center,
San Diego, California, Dec. 3-5, 2001

panel member, Use of Force in the Aftermath of September 11", Cornell Law School, Feb. 14,
2002; paper AUse of Armed Force Against Terrorists in Afghanistan, Iraq, and Beyond,@
printed at 35 Cornell International Law Journal 533-557 (2002)

panel member, Inside the International Criminal Court, University of Houston Law Center, Feb.
22,2002

panel member, The Definition of Aggression and the ICC, and moderator, panel on The Judicial
Response to Terror, annual meeting of the American Society of International Law, Washington,
D.C., March 15, 2002, remarks printed at 96 Proceedings, American Society of International
Law 190-92, 250 (2002)

speech on antiterrorism military commissions, Penn State University Dickinson School of Law,
March 28, 2002

prepared Memorandum Amicus Curiae of Law Professors in United States v. John Walker
Lindh, 212 F. Supp.2d 541 (E.D. Va. 2002)

affidavit filed in Jane Doe I, Jane Doe 11, Petit, ef al, v. Liu Qi, ef al., F. Supp.2d (N.D. Cal.
2002)

affidavit prepared in People of the State of California v. Romero Vasquez, Sup. Ct., Santa
Barbara, July 2002

participated in Amici brief, Habib v, Bush (No. 02-5284), decided with Odah v. United States,
321 ¥.3d 1134 (D.C. Cir. 2003)

lecture, Use of Military Force Against Iraq, Coférence D=Actualité, University of Paris X,
France, Nov. 12, 2002

panel member, Detention and Due Process Under International Law, Conference on Terrorism
and the Military: International Legal Implications, Societe Internationale de Droit Militaire et
de Droit de la Guetre, sponsored by the Netherlands Ministry of Defense, The Hague,
Netherlands, Nov. 14-15, 2002, paper printed at Terrorism and the Military: International Legal
Implications 181-196 (W.P. Heere ed. 2003)

co-speaker, Civil Liberties: From Nuremberg to Houston, Holocaust Museum Houston, Nov,
19,2002

panel member, 9-11 and Its Aftermath, International Law Weekend West, at Loyola Law
School, Los Angeles, Feb. 7, 2003

pane! member, symposium on The Judiciary and the War on Terror, at Tulane University
School of Law, Feb, 21, 2003

presenter, CLE program of the Louisiana Trial Lawyers Association on 9/11: the War at Home,
Civil Rights and Civi! Liberties in the U.S. Post 9/11, at Loyola University School of Law, Mar.
21, 2003

pane! member, Legal Responses to Tetrorism: Security, Prosecution and Rights, annual meeting
of the American Society of International Law, Apr. 3, 2003, paper ADetention, Judicial Review
of Detention, and Due Process During Prosecution, 97 Proceedings, American Society of
International Law 13-18 (2003)

prepared Memorandum Amicus Curiae of Law Professors in Padilla v. Rumsfeld,

Second Circuit Court of Appeals (July 2003}

panel member, International Terrorism and International and European Criminal Law, Hague
Joint Conference on Contemporary Issues of International Law - 2003, The Hague,
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176.

177.

178.

179.

180.

181.

182.

183.

184.

185,

186.

187.

188.

Netherlands, Jul. 5, 2003; paper, Alnternational Law Concerning Domestic

Prosecutions of al Qaeda Attacks,@ From Government to Governance 360-369
(2003)

panel member, International Conference on the United Nations and Taiwan, New York, N.Y.,
Sept. 3, 2003, paper, AU.N. Principles in Theory and Practice: Time for Taiwanese Self-
Deterrination to Ripen into More Widely Recognized Statehood Siatus and Membership in the
U.N.2.@ to be printed in a book

panel member, International Criminal Justice and Asia, Japanese Society of International Law
International Symposium, Unity in Diversity: Asian Perspectives on International Law in the
21" Century, Nagoya, Japan, Oct. 11-12, 2003, paper, AU.S. Schizophrenia With Respect to
Prosecution of Core International Crimes,@ to be published in a book; updated version at
Japanese Society of International Law Journal (2004)

panel member, History of International Tribunals, IL.SA Conference on International Criminal
Law; The Expansion of Individual Rights and Responsibilities for Human Rights Vielations,
Lovola Law School, New Orleans, Oct. 18, 2003, paper, ASelective History of International
Tribunals and Efforts Prior to Nuremberg,@ printed in 10 /LSA Jowrnal of International &
Comparative Law 207-213 (2004)

panel member, Civil Libertijes and the War on Terrorism, Conference on International Justice,
Wayne State University Law School, Oct. 27, 2003, paper, AAfler 9/11, >No Neutral Ground=
With Respect to Human Rights: Executive Claims and Actions of Special Concern and
International Law Regarding the Disappearance of Detainces,@ to be printed in 50 Wayne Law
Review (2004)

panel member, International Law panel, Symposium: Do We Need a New Legal Regime After
September 11™?, University of Notre Dame Law School, Dec. 5, 2003, paper APost 9/11
Overreaction and Fallacies Regarding War and Defense, Guantanamo, the Status of Persons,
Treatment, Judicial Review of Detention, and Due Process in Military Commissions,@ to be
printed in 79 Notre Dame Law Review 1335-1364 (2004)

panel member, panel on Contempotrary Trends in International Human Rights, and
Implementation of Human Rights Domestically, International Human Rights Roundtable,
Taipei, Taiwan, Dec. 10, 2003, and suggestions concerning the draft Human Rights Act and the
laws concerning Taiwan=s Human Rights Commission; meeting with President Chen Dec. 11,
2003

panel member, The New Architecture of International Law After Iraq, annual meeting of the
Association of American Law Schools, Atlanta, Georgia, Jan, 4, 2004, paper AThe U.S. as
Occupying Power Over Portions of Iraq and Special Responsibilities,@ printed in 27 Suffoik
Transnational Law Review 1 (2004)

panel member, International Tort Litigation, International Law Section of the State Bar of
Texas, Feb, 27, 2004

moderator, Conference on Civil Litigation of International Law Violations in U.S. Courts,
University of Houston Law Center, Mar. 1, 2004

panel member, Non-State Actors and the Contemporary Legal Order, University of Michigan
Law School, Mar. 20, 2004, paper AThe Reality of Private Rights, Duties, and Participation in
the International Legal Process@ to be printed in 25 Michigan Journal of International Law
(2004)

helped prepare Brief of Amici Curiae International Law Professors in Hamdi v. Rumsfeld,
Supreme Court of the United States, Feb. 23, 2004

prepared Brief of Amici Curiae International Law Professors in Rumsfeld v. Padilla, Supreme
Court of the United States, April 2004

on-line essay AAbuse of [raqi Detainees at Abu Ghraib: Will Prosecution and Cashiering of a
Few Soldiers Comply with International Law?,@ available at
http://jurist.law. pitt. edu/forum/paust ! .php and reprinted on-line at www.nimj.org/commeitary
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189.  on-line essay AThe Common Plan to Violate the Geneva Conventions,@ available at
http.//jurist.law.pitt.edu/forum/paust2.php

190.  panel member, Terrorism as an International Crime, Conference on International Cooperation
and Counterterrorism, Universita Degli Studi di Trento, Italy, May 27-28, 2004
191. panel member, Military Commissions, Conference on International Law Challenges: Homeland

Security and Combating Terrorism, U.S. Naval War College, June 24, 2004

Other Activities

Fulbright lectures, University of Leiden, the Netherlands, June 12-13, 1979

Fulbright lectures, University of Florence, Italy, March 26-27, 1979

Faculty Advisor, Houston Journal of International Law (since its inception, 1978 - )

Board of Editors, on-line Intzrnational Law Journal (2003- )

Board of Advisors, Austrian Journal of Public and Imernational Law (1990 - )

U.S. Dep't of State Scholar-Diplomat Seminars (1973 & 1975)

National War College Conference on the Law of War (Dec. 1974)

Judge, 1972, 1978, 1980, 1981, 1985 ASIL Regional Jessup International Moot Court; Memorial Judge, 1986
ASIL Jessup Regional International Moot Court; Judge, 1996 ASIL Quarterfinals; Judge, 1998 ASIL
rounds and Quarterfinals; Judge, 2001 ASIL Regional International Moot Court, final round; Judge,
2001 ASIL World final round; Judge, 2002 ASIL Regional International Moot Court, final round; Judge,

2003 ASIL Regional Internationat Moot Court, final round; Judge, 2004 ASIL Regional International
Moot Court, final round

Research and writing for J.L. Paust & R. Upp, Business Law (West Publishing, 1sted.  1969) (in4thed. 1984)
Interviews: several local, national, and international television (including CNN, CNN Int=1), radio (including
NPR), and newspaper interviews over the years

Summer Teaching:

University of Houston (1978) (1980) (1982) (1986)
International Legal Studies, Salzburg, Austria (1979)

Other Teaching:
International Legal Studies, Salzburg, Austria (1978)

(short course on U.S, Contracts Law for European attorneys)
guest lectures, UTH Graduate School of Social Work (1994, 1995)

Faculty Committees:

Graduate Legal Studies (1995-1996, 1997- ), Chair (2001- 2003); Promotion and Tenure (2003 - );
Faculty Appointments (2001- ); Executive Committee (1998-2000); Library (2000-2001);
Admissions (1996); Promotion & Tenure (1994-1995); Faculty Development (1993-1994);
Educational Policies Committee (1994); Self-Study (1991-1992); Chair Subcommittee,
Personnel (1990-1992), First Year (1991-1993); Admissions (1987-1991); Graduate Studies
(1987-1988); Leave Committee (1989-1990); Curriculum (1985-1986); Self-Study & Planning
(1985-1986 & 1991-1992); Personnel (1983-1985); Promotion & Tenure (1981-1983);
previously: Curriculum; Chair, Library; Chair, Library-sub-committee on faculty teaching and
research

University Faculty Senate (1994); University Limited Grants Committee (1993-1994);
University Research Council (1983-1986)

Co-Director, International Law Institute

Member:
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American Society of International Law

Executive (President=s) Committee (1990-1991)

Executive Council (1989-1992)

Organizing Committee: Joint Conference of the ASIL and the Netherlands Society of
Interational Law (1991)

Annual Meeting Program Committee (1985-1986, 1989)
Program Chair (1988-1989)

Human Rights Advocacy Interest Group (founding member, 1985- )

International Criminal Law Interest Group (founding member, 1992- )
Co-Chair (1992- )

Lieber Society on the Law of Armed Conflict
Executive Committee (2004- )

Working Group on International Terrorism (1975-1977)

American Branch, International Law Association

Working Group on U.S. Ratification of Geneva Weapons Protocol (1980-1982)
Working Group on U.S. Ratification of Geneva Protocols (1979-1980)
Committee on Human Rights (1983- )

Committee on International Law in Domestic Courts (1992-1999)

Commiittee on a Permanent International Criminal Court (1996-1999)
Committee on International Terrorism (1983-1990)

Committee on Armed Conflict (1978-1983)

American Bar Association, Section on International Law

Committee on International Law and the Use of Force (1975-1978)
Chair (1975-1978)
Human Rights Committee {1974}
Task Force on Teaching International Criminal Law (1993-1994)
Task Force on Proposed Protocols of Evidence and Procedure for Future War
Crimes Tribunals (1994-1996)

American Section, Association Internationale de Droit Penal

Board of Director (1993- )

Association of American Law Schools

2004)

Chair, Section on International Law (1991-1993)

Chair-clect, Section on International Law (1990)

Secretary, Section on International Law (1989)

executive committee, Section on International Law (1982-1985, 1987, 2001, 2003,

nominating committee, Section on International Law (1980)

Center for Human Rights and Constitutional Law

Legal Advisory Committee, South Africa Constitution
Watch Commission (1991-1992)

Human Rights Advocates, International, Board of Directors (1979- )
Human Rights Law Group

Co-Director, Houston Affiliate (1980-1984)
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Independent Commission on Respect for International Law (1985-1988)
Legal Scholars for Human Rights (Venice, Italy)
Advisory Board

Transnational Publishers Advisory Board for the International and Comparative Law Series
(2000-)

United Nations Association-USA
Board of Directors, Houston Chapter (1978-1981)

adviser on Houston Area Model U.N. 1.C.1. program for high school students (since its
inception, 1980-1995) and resource speaker most years

International Arbitrator

Panel Member, International Centers for Arbitration
I.C.A. Certification Course for International Arbitrators (May-June 1993)

Admitted to the Bar

Supreme Court of California (1969)

Federal District Court, Central District of California (1969)

United States Court of Military Appeals (1969)

United States Court of Appeals for the District of Columbia (1980)
United States Court of Appeals for the Fifth Circuit (1998)

United States Court of Appeals for the Seventh Circuit (2003)
United States Supreme Court (1980)

International Court of Justice (1994) (see misc. #104)
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D29

{

)
) ‘
)} PROSECUTION RESPONSE TO
UNITED STATES OF AMERICA ) DEFENSE REQUEST FOR
) WITNESS: JORDAN PAUST
V. )
) |
SALIM AHMED HAMDAN ) 25 October 2004
)
)
)
)
)

The Prosecution in the above-captioned case heréby files the following response
and notification of intent not to produce in accordance with paragraph 6 of POM 10. In
support of this response, the Prosecution answers the Defense’s Request for Witness as
follows: '

1. Response {o patagraph 2. The Prosecution has no objections or supplements to this
paragraph.

~ 2. Response to paragraph 3. The Prosecution does not contest the content of the proffer.
However, the Defense must assert why the witness’ testimony will be relevant.

a. Specific Objections.

To the extent that Professor Paust will testify about the applicability of the
Geneva Conventions or other international law, his testimony is cumulative with that of
Professor Slaughter by the Defense’s own pleadings.

Professor Paust’s testimony that the Comm1ssmn does not have Jjurisdiction
because is not located within a theater of war or within a war-related occupied territory is
not relevant because the Defense has made no motion proposing this theory as a grounds
for dismissal or any other relief.

Finally, although Professor Paust claims to be willing to testify that the
President’s Military Order and the DOD Rules of Procedure set forth in MCO No. 1 do
not comply, the relevance is not demonstrated because the Defense does not allege what
they do not comply with.

b. General Objections.

Most of the rnotions pending before this Commission are motions on purely
legal matters. It is the function of the written motion to define the law as it applies to

Review Exhibit 11 A
page. T of 16

Review Exhibits 34 to 58
Qacecinn Af Nl Q 2NNA Page 146 of 270



one’s case and to then supplement this written motion with oral argument that can also be
responsive to any particularized questions of the finders of law. Expert witnesses are
not needed for this purpose. To the extent that experts in the field have written on an
issue that is the specific subject of a motion, that article can be cited and even appended
to the motion. If the legal-expert has experierice and understanding of the subject matter
of the motion but has not written specifically on the topic, that expert can be approached
as a consultant to a party and can help construct the brief and the oral argument

The Defense has clearly demonstrated the capability to argue their legal theories.
There appears to be a great danger in permitting this expert testimony. The Defense in
their witness request for Professor Paust stated his views are “authoritative on the
questions raised in these motions.” It is clear that the Defense sees this expert serving in
a quasi-judicial function, not allowed in any court of law, court-martial, or military
commission. This statement alone shows the danger that this witness may usurp the
authority of the Commission in determining what the law is.

Finally, while we appreciate the Defense’s concern that the Commission may
need further assistance in understanding the law beyond the initial arguments that the
counsel assigned to this case can provide, we do not feel that using the Defense’s hand-
picked experts are the solution. In voir dire, the Presiding Officer stated that should
questions of the Commission desire greater assistance in understanding a question of law,
he would permit counsel for both sides to present their views on the matter to the
Commission to assist in getting the Members the additional help they desire. (Transcript
page 23). Defense stated in voir dire that the Commission members will have to carefully
study “international treaties, the customs and practice as established by military
regulations, handbooks, and international cases throughout the world, as well as the
Constitution of the United States, federal judicial opinions and federal statutes.” See
Hamdan transcript, page 42. Defense asked if the members were up to the task and they
replied that they were. Until such time as the members claim to be unable to determine
the law despite reading of the parties’ briefs, hearing the parties’ oral argument, and
conducting their own research, expert testimony is neither relevant nor helpful.

3. Response to paragraph 4. The Prosecution has no objections or supplements to this
paragraph.

4. Response to paragraph 5. The Defense proffer in paragraph 3 of the request does not
address how the testimony proffered is relevant to the motions for which Professor Paust
is being requested. Even the supplemental proffer does not appear to specifically address
UCMJ Article 10’s applicability or the motion to abate the proceedings.

5. Response to paragraph 6. If Professor Paust is deemed to be a necessary witness, we
do not object to his testimony being taken over the telephone.

6. Response to paragraph 7. See paragraph (6) above. A

Review Exhibit_-1-A

9 ' Page JO of /é
Review Exhibits 34 to 58 |
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Review Exhibits 34 o 58

7. Response to paragraph 8. The Defense states that “No other witness can be called to
attest to the relationship between American military justice and military commissions.”
His testimony would seem to overlap hawever extensively with the proposed testimony
of Professor Danner, Dean Slaughter and Professor Ackerman.

8. Response to paragraph 9, Paragraph 9 of the Defense request is not compliant with

POM 10. POM 10, paragraph 4i requires that the Defense state the law that requires the
production of this witness.

9. Conclusion. The Prosecution has a motion pending before the Commission, the
decision of which would affect the production of this witness. Therefore, the Prosecution
requests that the Commission defer its ruling on this issue until the Motion is decided. If
the pending Motion is decided in favor of the Defense, the Prosecution still requests that
the production of this witness be denied. From the proffer, it is clear that the Defense had
consulted with the witness and has obtained the value of her input. If they have not uscd
this value in their motions to date, they can do so in their replies’ or in oral argument.
While live “law expert” witness testimony may add to the media attention dedicated to
these proceedings, there has been no showing as to why the briefs and oral arguments of
the parties assigned to this case are insufficient.

Commander, 1J.S. Navy
Prosecutor

! On 21 QOctober, the Deferise requested a delay in filing replies to the Prosecution’s responses to their
motions. They now have plenty of time to incorporate whatever they have leamed from these experts into

their replies. : -
e : Review Exhibit Hi-A
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D 2§ ' -

)
)
) DEFENSE REPLY TO
* ) PROSECUTION RESPONSE TO
UNITED STATES OF AMERICA ) DEFENSE REQUEST FOR
") WITNESS: JORDAN PAUST
\Z ) ‘
)
SALIM AHMED HAMDAN ) 27 October 2004
)
)
)
)
)
1. Reply regarding paragraph 3. The prosecution continues its blatant

attempt to hide relevant law, as well as testimony about the history of the law, from the
commission through this legal maneuver. The Defense has explained, in detail, precisely
why the witness’ testimony will be televant. We have detailed precisely why this
commission must hear from Professor Paust, who has served as a JAG officer to study
military commissions dunng the Vietnam War, as well as a scholar of Internatmnal Law
with a special expertise in military commissions.

As the supplemental material makes clear, Professor Paust has published work
that bears on these questions, but has not applied that work to this specific prosecution.
That is the function of his testimony, and for this reason, merely incorporating his past
work into a defense brief of some kind would not be appropriate. Indeed, everyone
would expect that a move like that would be resisted by the Prosecution precisely on
grounds of relevance. And it makes absolutely no sense why testlmony can be admitted
in one form (like writing), but not another (live).

Incorporation of Professor Paust’s work into a defense brief is inappropriate for a
second reason, because he is not in any way a defense counsel. The whole function of
experts about the meaning of the law is precisely to make sure that the retevant
conclusions can be cross examined by both sides. Barring that testimony in lieu of some
submission alongside a brief would make such examination impossible,

The Prosecution provides not a single case in which a mixed body of lawyers and
nonlawyers has ever rcjected expert testimony about the law. The Prosecution is simply
making up 2 legal rule by taking precedents from other institutions when the very rules of

‘evidence that govern this commission are different. Even under Federal Rule 702, which
governs courts where the responsibility for deciding fact and law are separated, courts
admit the testimony of law professors all the time. The prosecution cites irrelevancies
about the Yamashita case and tries to make an argument about how expert testimony is
not relevant, Nothing could be farther from the truth: the testimony goes to the very heart
of the motions being decided by the commission. And because this commission is the

" Review Exhibit 4i-A
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SQeccinn nf Ninv & 2NN4 Page 149 of 270



trier of both fact and law under the President’s Order, the testimony is not only important,
it is essential. It would constitute reversible error for the commission to proceed without
it. '

Unable to marshal even one case to support their bizarre contention, the
Prosecution must resort to mischaracterizing the defense’s request, asserting that
somehow an expert will “usurp the authority of the Commission” and serve “a quasi-
judicial function.” Nothing could be further from the truth. The function of an expert is
to illuminate the law and to explain the history behind it, Itis NOT to decide it. In
several previous filings with this commission, we have explained that the role of an
Expert is confined in this way.

The prosecution is free to cross examine an expert witness; to explain why they
believe the expert is wrong, and to present witnesses of their own in compliance with
commission rules. But to say that the witness must be excluded because his views will
decide the matter for the commission is not only premature, it is wrong. The testimony
will do nothing more than explain his view of what the law is and why it looks that way.
The commission is of course free to disregard the views of the expert at any point. That
is precisely why, in voir dire, the Defense made sure that the commission was willing to
hear arguments based upon international law. The fact that the Members have agreed to
be willing to hear and decide these matters militates for the testimony (not against it, as
the Prosecution contends in its papers), because it shows both the relevance of the
testimony as well as the stated capability of the Commission to decide these matters.

Professor Paust’s testimony about the theatre of war is directly relevant to the
motion to dismiss for lack of legislative autharity. Indeed, the Defense has relied on
Professor Paust’s articles in that motion for this specific point.

Professor Paust’s testimony in international law is in no way cumulative with
Dean Slaughter’s. Dean Slaughter will explain, from the perspective of the leading
American academic on international law, why the Prosecution has violated the laws of
war. Professor Paust, by contrast, will explain, from the standpoint of a former JAG
officer, the history of the Geneva Conventions and why they look the way they do.

For these reasons, his testimony is not cumulative with that of any other witness.

2. Response to paragraph 7. The defense has explained the relevance of the testimony, as
well as why live testimony is greatly needed. Without live testimony, the impact of the
witness will be much diminished, and the witness’ ability to react to questions posed by
both sides in the motion argument will be weakened considerably. The Defense did not
ask for a delay in the Proceeding to accommodate the Professor’s testimony and as such
did not present alternatives.

3. Response to paragraph 8. The testimony of Professor Paust is not cumulative with any
other witness. Professor Paust brings his military experience to light as an expert in
military commissions. No other witness will testify as to the matters that he will discuss.
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Furthermore, the appropriate lest is whether the expert has the expertise sought and
whether the testimony is relevant to the subject, not whether he is the only possible
expert. The defense notes that the Professor is not being paid for the testimony and as
such whether a suitable alternative is available is not at issue,

4, Response to paragraph 9. The Defense request easily complies with POM 10.
The defense has cited numerous cases where expert testimony has been admitted and
been found helpful in helping the legal institution decide what the law is and why it looks
the way it does. To deny it would be in violation of the President’s Order, which requires
a “full and fair trial.”

The defense agrees that the Prosecution’s motion to preclude the testimony of the
defense experts, if granted by the Commission as a whole, would be dispositive on the
issue. Unless and uniil that occurs, however, there is no reason to prevent this testimony
from going forward. Indeed, the Prosecution offers no explanation of how, if the
Commission’s full membership were to rule against the Prosecution’s motion to preclude
the testimony of the experts, there would be any basis to preclude Prof. Paust’s
production, particularly when the standard for testimony and evidence is probative to a
reasonable person.

It is notable that the Prosecution seeks to enter, on the merits, evidence under this
very evidentiary standard that would not be admissible in any court in America. It then,
under the very same standard, tries to bar the Defense the opportunity to enter relevant
expert testimony on a motion. This is a wrongheaded move, one can only taint the
fairness of these proceedings.

Indeed, the failure to produce Prof. Paust when the Commission as a whole has not
ruled on the matter is a calculated and clear attempt to influence the Commission’s
decision by requiring the Commission to delay the proceedings to obtain the testimony.
Given that two of the Commission members remain responsible for their normal duties
during the disposition of the Commission and that proceedings may only be heard in
Guantanamo, delay requires these Commission members to suffer additional disruption in
their work and personal lives if they were to rule in favor of the Defense. As such
production of the witness is appropriate in order not to pre]udlce or appear to prejudice
the Commission’s decision.

6. Conclusion. The testimony of this expert is essential in giving the commission a fair
picture about the complexity and history behind the issues being decided by the
commission. Even the Prosecution has not provided a single precedent that prohibits the
testimony of this expert. To the contrary, similar testimony is given in federal courts all
the time. Indeed, the case for such testimony is far stronger here. Given the particular
nature of (a) these claims and (b) this type of proceeding {commission composed of non-
lawyers with a more lenient evidentiary standard) it is pragmatically advisable to let this
expert testify.
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Finally, the Defense insists that the full membership of the Commission rule on
this matter in a written opinion with reasons. In particular, the opinion should address the
following two questions in explaining why the witness will or will not be produced: Is
this expert’s testimony permissible under the rules of the commission? If not, how can
such a decision can be squared with the permissive rules of evidence set by the President
to govern these commissions and the fact that this is a mixed body to determine law and
fact? It is unquestioned that the witness is an’expert knowledge relevant to this
commission’s adjudication of matters before it.

We further request that this motion, and the government’s response, as well as the
final written decision by the full commission, be made public and part of the record in
this case.

Neal Katyal
Civilian Defense Counsel

LCDR Charles Swift
Detailed Defense Counsel
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D21 Decued

D29 Hamdan ~ Decision.txt
From: Hodges, Keith H. CIV (L)

sent: Friday, october 29, 2004 3:07 PM
To Hodges Keith H. CIv (L); 'swift, Charies, LCDR, DoD 0GC'; 'Neal

Ly

;ooaunn, Wt ., DoD O0GC'; Brownback, Peter E. COL
,ubject us v. Hamdan, becision of the presiding Officer, D29

united States v. Hamdan .
pecision of the presiding Officer, D29

The presiding gfficer has denied the request for production of Jordan Paust as a
witness, The presiding Officer did not find that he is necessary. See Military
Commission Order 1, section 5H, Accardin?ly. this request has been moved from the

active to the inactive section of the filings inventory in accordance with pom 12.
See also paragraph 8, PoM 12.

By Direction of the presiding officer
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UNITED STATES OF AMERICA
DEFENSE MOTION TO
THE ENTIRE COMMISSION
TO GRANT MOTION FO
ABATEMENT (D16) /DD

HAMDAN November 3, 2004

-
R g
‘.

The Defense previously requested that the proceedings in the above case be held in abeyance while the
federal judiciary examines the panoply of constitutional, international law, statutory, and military law
issues at issue in this case. The issues involved touch the very nerve of justice, and, for this reason,
federal court guidance is essential. The request for abatement was denied by the Presiding Officer
under the provisions of Military Commission Order 1, section 5H.

The Presidential Order establishing this commission states that the entire commission is to decide all
issues of fact and law. Section 4(c)(2) of the Order is explicit, and requires the “military commission
sitting as the triers of both fact and law.” The defense in D16 has not made a scheduling request, the
likes of which can be easily handled by the Presiding Officer in light of his duties under Military
Instruction 8. Rather, this is a matter of law, for the defense believes that the law and facts bhoth

require abstention by this commission until the federal judiciary has provided its views of the legal
issues to this body.

The Defense in its papers in D16 has explained that the precedent of the United States Supreme Court,
both in military commissions, such as Ex Parte Quirin, 317 U.S. 1 (1942), and in courts martial, such
as Schlesinger v. Counciiman, 420 U.S. 738 (1975), require federal courts to hear these matters first.
The case for abatement is far more important here than in an ordinary court martial, since there are a
myriad of novel issues of federal and international law at stake that have not been resolved.

The Defense requests that the entire Commission examine the motion for abatement in D16 and grant
that motion. The defense incorporates by reference:

a. Motion by the defense for abaterent (D16)

b. Decision of the Presiding Officer denying abatement.
¢. The government response to this motion.

d. The defense reply to this motion.

The defense also requests that the reasons for granting or denying the motion be specified in detail and
in writing on the record.

By:

Neal Katyal
Civilian Defense Counse!
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UNITED STATES OF AMERICA DEFENSE MOTION FOR
ABATEMENT BASED ON
V. IMPROPERLY CONSTITUTED PANEL
SALIM AHMED HAMDAN

2 November 2004

N . .
R I A W T

1. Timeliness. This motion is filed in a timely manner based on decision of the Appointing
Authority on 19 October 2004,

2. Relief sought. The Defense requests that the Military Commission abate proceedings as a
matter of law until such time as the Military Commlssmn is constituted in accordance with
Military Commission Order Number 1.

3. Overview. The current composition of only three members with no alternate member
identified does not comply with the mandatory language of Military Commission Order Number
1 and as such cannot proceed in the present case until the Appointing Authority nominates
sufficient members to bring the panel in compliance with the Order’s plain language. That Order
mandates that “in case of incapacity, resignation, or removal of any member, an alternate
member shall take the place of that member.” The failure to replace members removed by the
Appointing Authority not only violates the Commission’s own rules, it also impermissibly forces
a Hobbesian choice upon Mr. Hamdan, wherein he is either required to accept the members
without challenge or suffer prejudice due to reduced numbers. [t also vitiates the entire point of
voir dire, because it penalizes Mr. Hamdan for making challenges to the panel. Without such
challenges, Mr. Hamdan could only have been found guilty upon a decision by 80% of the
members (4 out of 5). Now, he can be found guilty upon a 66.67% percent vote of the members
(2 out of 3). Such a bizarre Voting rule, whereby a defendant is hurt for raising challenges to the

propriety of particular members, is inconsistent w1th basic principles of fair play, as well as
Military Order No. 1.

4. Facts

a. During initial proceedings in the above-styled case on 24 August 2004, the Defense
challenged certain members of the commission panel. The commission panel began with six
members, five voting and one alternate. After conducting voir dire, the Defense challenged for
cause all but one voting member and the alternate member. These challenges were based on
meaningful, factual basis, not superficial concerns.

b. The Prosecuticn initially objected to all the Defense challenges for cause, and raised
no challenges for cause. In a subsequent brief filed by the Chief Prosecutor, the Government
withdrew its objections on three of the five members challenged by the Defense.
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¢. On 19 October 2004, the Appointing Authority granted three challenges for cause,

including the alternate member. The Appointing Auth0r1ty did not appoint substitute members
or an alternate member(s).

5. Law supporting.

Paragraph 4.A.(1) of Military Commission Order No. 1, places responsibility for the appomtment
of members to the Military Commission on the Appomtmg Authority, stating:

“The Appointing Authority shall appoint members and the alternate member or members
of each Commission. The alternate member or members shall attend all sessions of the
Commission, but the absence of an alternate member shall not preclude the Commission from
conducting proceedings. In case of incapacity, resignation, or removal of any member, an
alternate member shall take the place of that member. Any vacancy among the members or
alternate members occurring after a trial has begun may be filled by the Appointing Authority,
but the substance of all prior proceedings and evidence taken in that case shall be made known to
that new member or alternate member before the trial proceeds.”

Paragraph 4.A.(2), allows the Appointing Authority discretion in determining the number
of members to hear a Commission, stating:

“Each Commission shall consist of at least three but no more than seven members, the
number being determined by the Appointing Authority. For each such Commission, there shall

also be one or two alternate members, the number being determined by the Appointing
Authority.”

Taken together, these two paragraphs permit the Appointing Authority at the onset to
determine the number of members to hear a particular case, to appoint members he believes to be
qualified and to where necessary substitute for members removed from trial. The Appointing
authority may very well have selected three members at the outset of this trial, plus alternates.
But to select five, and then have the group whittled down to three (with no alternates) is to create
a system in which challenges to the membership of the panel are radically disfavored and
boomerang to hurt the defense.

In any event, the Appointing Authority’s action after trial by Military Commission had
commenced in Mr. Hamdan's case exceeded his authority. The plain Janguage dictates that
members, when removed, are replaced by alternate members, thus preventing a change in the
overall composition of the Commission based on a challenge by either side or other incapacity of
a member. The language is mandatory. The Appointing Authority is permitted to add additional
members to fill any vacancy among the members or alternate members, occurring after trial.
Taken at its plain language, when a member is challenged, an alternate member is to take his
place, necessitating the Appeinting Authority appointing a new alternate member. In the case of
multiple vacancies, the Appointing Authority woild be required to appoint members until such
time as the panel returned to its original composition and had at least one alternate member. The
Order permits proceedings to happen without the alternate member present, but it most
emphatically does not permit the Appointing Authority to fail to appoint an alternate (as
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evidenced by the mandatory “shall”) nor does it permit the Appointing Authority to drop the
number of voting members after challenges are made.

To read paragraph 4.A. otherwise, creates for Mr. Hamdan the Hobbesian choice of
exercising a challenge to his detriment. In Mr. Hamdan’s case, five members were initially
detailed. Five members required that the government obtain the concurrence of two-thirds of the
members for a verdict of guilty or a vote of guilty by four members. Reduction of this panel by
challenge presents the situation where Mr. Hamdan is forced to elect to have the member sit or
have the government’s burden correspondingly reduced. For four members, the government
would be required to obtain the concurrence of three members and for three members; the
government’s burden 1s further reduced to only two members. In essence, Mr. Hamdan is forced
to elect between a member who is unsuited or allowing the member to sit in order to force the
government to obtain the member’s concurrence.

While military court-martial may be reduced in number so long as they do not fall below
the mandated quorum, such rules are by the President’s Military Order, inapplicable to trial by
Military Commission. Furthermore, the very rules for courts martial would require the use of 5
members in a trial such as this, since a General court martial has at least five members and must
be used when sentences of over one year are being considered. To boot, courts martial include
full and vibrant preemptory challenges for both trial and defense. And in a case like the one
here, where the commission sits as the judge of both law and fact, the need for five members is
even greater than it is in the court martial context, where a judge trained in law evaluates the
legal arguments. As such, equity would dictate that any reliance on the ability to reduce
members after the proceedings began in keeping with Rules for Court-martial also mandated
protections contained therein.

Paragraph 4.A.(1) clearly intended that Mr. Hamdan not be subject to such a dilemma by
providing that an alternate would take the place of any member excused from the case and by
mandating that an alternate be appointed to the Commission at all times. While paragraph
4.A.(1) does not require an alternate member to be present at all times, paragraph 4.A.(2)
requires that a Commission shall be composed of one or two alternate members. The Appointing
Authorities failure to appoint alternate members in the present Commission until the
Commission returns to full strength and has an alternate member present violates the plain
language and intention of Military Commission Order No. 1.

Independent of whether the Appointing Authority can post hoc reduce the number of
members after a commission has commenced, the Appointing Authority has also violated the
plain language of paragraph (2), which mandates the appointment of an alternate member. While
such a member under paragraph (1) is not required to attend all sessions, there is no authority for
the continuation of proceedings without an alternate identified. As such under no circumstances

"It is of note that in it research the defense has been unable to find any occasion wherein the
commission has been composed of as few as three members. See The United Nations War
Crimes Commission, Law Reports of Trials of War Criminals Volumes 1-15.
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may the Commission as currently composed be found to be properly constituted in accordance
with Military Commission Order No. 1.

5. Legal Authority Cited.

a. Military Commiission Order (MCQ) No. 1, paragraph 4.A.(2)

b. PMO, 13 Nov 01.

c. The United Nations War Crimes Commission, Law Reports of Trials of War Criminals
Volumes 1-15. .

6. Oral argument: Is requested.

7. Witnesses: None.

8. Other: The Defense has not included the Appointing Authorities findings with regards to
challenges for cause for Commission membetrs in an effort not to prejudice the Commission
members. The Presiding Officer excluded these members during challenges concerning their

fitness and the Defense believes that it would be inappropriate to now forward the challenges to
these members. ‘ '

CHARLES D. SWIFT

Lieutenant Commander, JAGC, US Navy
Detailed Defense Counsel

Office of Military Commissions

Neal Katyal
Civilian Defense Counsel
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DEPARTMENT OF DEFENSE
OFFICE OF THE CHIEF DEFENSE COUNSEL

18620 DEFENSE PENTAGON
WASHINGTON, DC 20301-1620

Octcber 11, 2004
Neal Katyal

[
Dear Mr. Katvyal,

I am pleased to inform you that, based on the information
provided and the determination by Defense Security Service, you

have been placed in the pool of Qualified Civilian Defense
Counsel .

In order to assist detainees whose cases have bheen referred
to trial by Military Commission interested in retaining the
spervices of Civilian Defenge Counsel, you are reguested to
furnish my office with a brief statement of practice
(Martindale-Hubbell listing or the eguiwvalent) and your fee
schedule for practice before the Military Commissions. These
materials are not requirementa for eligibility to serve in the
pool of Qualified Civilian Defense Counsel and are requested
golely to aseigt individual detainees in their selectiom of
civilian counsel. Such materialp are not an endorsement or

recommendation of counsel by the Offlca of the Chief Defenge
Counsel.

Prior to beqinning representation of any detainee you are
required to furnish my offjce with a notice of appearance con
behalf of the detainee and a signed copy of the encloged

Standard Form 312 (Nom-Disclopure Agreement for Confidential

Material)l. If you have any questions regarding your etatus or
the requested/required documents please do not hesitate to

contact my office at (NN
SBinceraly,

71f AAd—

Colenel Will A. Gunn {USAF)
Chief Defense Counsel
Office of Military Commissions
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DEPARTMENT OF DEFENSE
OFFICE OF THE CHIEF DEFENSE COUNSEL
1620 DEFENSE PENTAGON
WASHINGTON, DC 20301-1620

21 September 2004
MEMORANDUM DETAILING DEFENSE COUSEL

TO: Captain Kristine Autorino, USAF

SUBJECT: Detailing of Assistant Detailed Defense Counsel to
United States v. Hamdan

Pursuant to the authority granted to me by my appointment as
Chief Defense Counsel, Sections 4C and 5D of Military Commission
Order No. 1, dated March 21, 2002, and Section 3B(8) of Military
Commission Instruction No. 4, you are hereby detailed and
designated as Assistant Detailed Defensge Counsel for all matters
relating to Military Commission proceedings involving Mr.
Hamdan. Your appointment is effective immediately and exists
until such time any findings and sentence become final as
defined in Section 6(H) (2) of Military Commissions Order No. 1
unless you are excused from representing Mr. Hamdan by me or my

suCCcessor, -///i77
/ _
Colonel Will A. Gunn, USAF
Chief Defense Counsel
Office of Military Commissions
Copy to:

General Altenburg

- pedl

Review Exhibit
Page ‘ l of l

Review Exhibits 34 to 58

Session of Nov. 8, 2004 Page 168 of 270



Challenges for Cause Decision No. 2004-001 (Unclassified)

)
UNITED STATES )
v. )]
SALIM AHMED HAMDAN - Case No. 04-0004 ) Appointing Authority
} Decision on
} Challenges for Cause
UNITED STATES ) '
v. )  Decision No. 2004-001
DAVID MATTHEWS HICKS — Case No. 04-0001 ) :
) October 19, 2004
)

Initial hearings were held ini each of the above cases at Guantanamo Bay, Cuba,
on August 24 and 25, 2004, respectively, during which voir dire was conducted.' In both
cases, counsel for both sides reviewed detailed written questionnaires completed by each
commission member, conducted voir dire of the commission as a whole, and then
conducted extensive individual voir dire of the presiding officer, each of the four
commission members, and the one alternate member.” Some of the commission members
were also individually uestioned by counsel in closed session so that classified matters
could be examined.” In both the Hamdan and Hicks cases, defense counsel challenged
the Presiding Officer, three of the four commission members, and the alternate
commission member. During the hearings, the prosecution opposed all the challenges in
both cases. However, in a subsequent brief filed by the Chief Prosecutor, the prosecution
modified their position and no longer opposes the challenges for cause against Colonel
(COL) B (a Marine),’ Lieutenant Colonel (LTC) T, and LTC C.

! The initial hearing in United States v. al Bahlul, Case No, 04-0003, was held on August 26, 2004, at
Guantanamo Bay, Cuba. The proceedings in that case were suspended prior to voir dire to resolve the
accused’s request to represent himself. The initial hearing in United States v. al Qosi, Case No, 04-0002,
was held on August 27, 2004, ai Guantanamo Bay, Cuba. Voir dire in that case is scheduled to be
conducted in November 2004,

? By comparison, in the Nazi Saboteur Military Commission conducted during World War I1, defense
counsel asked only two questions of the commission as a whole and conducted no individual voir dire.
There were no challenges for cause. See Transcript of Proceedings before the Military Commissions to Try
Persons Charged with Cffenses Against the Law of War and the Articles of War, Washington D.C., July 8-
31, 1942, transcribed by the University of Minnesota, 2004, qvailable at
hitp:/fwww.sac.amn.edw/~samaha/nazi saboteurs/nazi0l htm at pp. 13-14.

3 To what extent voir dire is conducted during any military commission is a matter within the discretion of
the Presiding Officer. “The Presiding Officer shall determine if it is necessary to conduct or permit
questioning of members, {including the Presiding Officer) on issues of whether there is good cause for their
removal. The Presiding Officer may permit questioning in any manner he deems appropriate . . . [and shall
ensure that] any such questioning shall be narrowly focused on issues pertaining to whether good cause
may exist for the removal of any member.” DoD Military Commission Instruction No. 8, “Administrative
Procedures,” paragraph 3A(2) (Aug. 31, 2004) [hercinafter MCI No. 8). The Presiding Officer permitted
extensive, wide-ranging voir dire in both of these cases. There was no objection by any counsel that the
Presiding Officer impeded in any way their ability to conduct full and extensive voir dire of all the
members, including the Presiding Officer.

* The final commission member, COL B (an Air Force officer), was not challenged by either side in either
case. All further references to COL B herein refer to COL B, the Marine.
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Challenges for Cause Decision No. 2004-001 (Unclassified)

In each case, the Appointing Authority considered the trial transcript, the writien
briefs of the parties, the written questionnaires completed by the members, and the
written recommendations of the Presiding Officer. While each case is decided on the
record of trial in that case, this joint decision is provided because of the close similarities
in the voir dire of the members and the arguments of counsel in both cases. Additionally,
defense counsel from the al Qosi case has also filed a brief conceming the proper
standard for the Appointing Authority to apply when deciding challenges for cause.

Military Commiission Procedural Provisions on Challenges for Cause

The Appointing Authority appoints military commission members “based on -
competence to perform the duties involved” and may remove members for “good cause.”
DoD Directive No. 5105.70, “Appointing Authority for Military Commissions,”
paragraph 4.1.2 (Feb. 10, 2004) [hereinafter DoD Dir. 5105.70]. See also DoD Military
Commission Order No. 1, “Procedures for Trials by Military Commissions of Certain
Non-United States Citizens in the War Against Terrorism,” Section 4A(3) (Mar, 21,
2002) [hereinafter MCO No. 1]; MCI No. 8 at paragraph 3A(1). To be qualified to serve
as a member or an alternate member of a military commission, each person “shall be a
commissioned officer of the United States armed forces (“Military Officer”), including
without limitation reserve personnel on active duty, National Guard personnel on active
duty in Federal service, and retired personnel recalled to active duty.” MCO No. 1 at

Section 4A(3). Compare Article 25(a), Uniform Code of Military Justice, 10 U.S.C. §
825(a) [hereinafter UCMYJ). ‘

The Presiding Officer may not decide challenges for cause but must “forward to
the Appointing Authority information and, if appropriate, a recommendation relevant to
the question of whether a member (including the Presiding Officer) should be removed
for good cause. While awaiting the Appointing Authority’s decision on such matter, the
Presiding Officer may elect either to hold proceedings in abeyance or to continue.” MCI
No. 8 at paragraph 3A(3). In the Hamdan and Hicks cases, consistent with this authority,
the Presiding Officer has scheduled due dates for motions, motion hearing dates, and
tentative trial dates pending the Appointing Authority’s decision on these challenges.

“In the event a nember (or alternate member) is removed for good cause, the
Appointing Authority may replace the member, direct that an alternate member serve in
the place of the original member, direct that proceedings simply continue without the
member, or convene a new commission.” MCI No. 8 at paragraph 3A(1).

The term “good cause” is not defined in any of these provisions but is defined in
the Review Panel instruction as including, but not limited to, “physical disability, military
exigency, or other circumstances that render the member unable to perform his duties.”

* On September 15, 2004, the Appointing Authority sent the following email to the Presiding Officer:
“Please forward your observations and recommendations relating to challenges for cause.” That same day,
the Presiding Officer provided written recominendations concerning the recommended standard for

deciding challenges for cause and his recommendations on the challenges against each member in the
Hamdan and Hicks cases.
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Challenges for Cause Decision No. 2004-001 (Unclassified)

DoD Military Commission Instruction No. 9, “Review of Military Commission
Proceedings,” paragraph 4B(2) (Dec. 26, 2003). This is the same definition of good
cause that a convening authority or a military judge uses to excuse a court-martial

member after assembly of the court. See Manual for Courts-Martial, United States, Rules
for Courts-Martial 505 (2002) [hereinafter RCM]. '

Parties’ Positions Concerning the Standard for Determining Challenges for Good
Cause

At the request of the Presiding Officer, defense counsel in Hamdan, Hicks, and al
Qosi, as well as the Chief Prosecutor, filed briefs concerning the appropriate standard for
the Appointing Authority to apply when deciding challenges for “good cause.” The
defense briefs in Hicks and a! Qosi advocate the adoption of the standard set forth in
RCM 912(f) including the “implied bias” provision which states that a member shall be
excused for cause whenever it appears that the member “[sthould not sit as a member in
the interest of having the [military commission] free from substantial doubt as to legality,
fairness, and impartiality.” RCM 912(f)(1)(N). While making some different arguments
in support of their position, defense counsel in Hicks and al Qosi advocate that the RCM
912(H{1)(N) court-martial standard should be applied without change in military
commissions. Under this standard, implied bias is determined via a supposedly objective
standard, the test being whether a reasonable member of the public would have
substantial doubt as to the legality, fairness, and impartiality of the proceeding. See
United States v. Strand, 59 M.J. 455, 458-59 (2004). Defense counsel in Hamdan agree
that the RCM 912()(1)}{(N) court-martial standard should be applied to military

comunissions, but argue that the reasonable member of the public must be taken from the
international community.

The brief filed by the Chief Prosecutor recommends the following standard be
adopted: “A member shall be disqualified when there is good cause to belicve that the
member cannot provide the accused a full and fair trial, or the member’s impartiality -
might reasonably be questioned based upon articulable facts.”

The Presiding Officer recommends that a challenge for cause should be granted
“if there is good cause to believe that the person could not provide a full and fair trial,
impartially and expeditiously, of the cases brought before the Commission. 1 do not
believe that there is an ‘implied bias’ standard in the relevant documents establishing the

Commissions.” (Mem. for Appoiating Authority, Military Commiissions at paragraph 2,
Sept. 15, 2004.)

The parties cite no controlling standard for deciding challenges for cause before
military commissions. Nevertheless, it is helpful to examine the challenge standards in
courts-martial, United States federal practice, and under international practice when
deciding the appropriate challenge standard for military commissions.
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Applicability of the Uniform Code of Military Justice and the Manual for Courts-
Martial to Military Commissions

As explained below, while some of the provisions of the UCM]J expressly apply to
military commissions, none of the provisions of the Manual for Courts-Martial, including

the impiied bias standard endorsed by defense counsel, apply to military commissions.
Article 21 of the UCM]J provides:

§ 821. Art. 21 Junsdiction of courts-martial not exclusive

The provisions of this chapter conferring jurisdiction upon
courts-marital do not deprive military commissions,
provost courts, or other military tribunals of concurrent
jurisdiction with respect to offenders or offenses that by
statute or by the law of war may be tried by military
commissions, provost courts, or other military tribunals.®

UCMI art. 21. Article 36 of the UCMJ states:
§ 836. Art. 36 President may prescribe rules

(a) Pretrial, trial, and post-trial procedures, including
modes of proof, for cases arising under this chapter triable
in courts-martial, military commissions and other military
tribunals, and procedures for courts of inquiry, may be
prescribed by the President by regulations which shall, so
far as he considers practicable, apply the principles of law
and the rules of evidence generally recognized in the trial
of criminal cases in the United States district courts, but
which may not be contrary to or inconsistent with this
chapter [10 U.S.C. §§ 801-946].

{b) All rules and regulations made under this article shall be
uniform insofar as practicable.

UCMJ ast. 36 (emphasis added). In 1990, the phrase “and shall be reported to Congress”

was deleted from the end of subsection (b). See National Defense Authorization Act for
Fiscal Year 1991, Pub. L. No. 101-510, Section 1301, 104 Stat. 1301 (1990).

5 As recently as November 22, 2000, less than one year before the 9/11 attacks, Congress again recognized
the independent jurisdiction of military commissions. See Military Extraterritorial Jurisdiction Act of 2000,
Pub. L. No. 106-523 (adding a section entitled “Crimina} offenses committed by certain metnbers of the
Armed Forces and by persons employed by or accompanying the Armed Forees outside the United States,”
18 U.S.C. § 3261 (2000)). 18 U.S.C. § 3261(c) states that “[n]othing in this chapter {18 U.S.C. §§ 3261 et
seq.] may be construed to deprive a court-martial, military commission, provost court, or other military
tribunal of concurrent jurisdiction with respect to offenders or offenses that by statute or by the law of war
may be tried by a court-martial, military commission, provost court, or other military tribunal.” Id.
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Consistent with this Congressional authority, on November 13, 2001, the
President entered the following finding:

Given the danger to the safety of the United States and the
nature of international terrorism, and to the extent provided
by and under this order, I find consistent with section 836
of title 10, United States Code, that it is not practicable to
apply in military commissions under this order the
principles of taw and the rules of evidence generally

recognized in the trial of criminal cases in the United States
district courts.

Military Order of November 13, 2001, “Detention, Treatment, and Trial of Certain Non-

Citizens in the War Against Terrorism,” 66 F.R., 57833, Section 1(f) (Nov. 16, 2001)
{bereinafter President’s Military Order].

Accordingly, the Manual for Courts-Martial does not apply to trials by military
commissions because of the congressionally authorized finding in the President’s
Military Order. However, the President’s statutory authority to promulgate different trial
rules for military commissions is not unlimited. Military commission trial procedures
must comply with two statutory conditions contained in the Uniform Code of Military

Justice. First, all such rules and regulations shall be “uniform insofar as practicable.”
UCMI art. 36(b).

Second, any such rule or regulation “may not be contrary to or inconsistent with”
the Uniform Code of Military Justice. UCM] art. 36(a). Most of the UCMJ’s provisions
specifically apply to courts-marital only, but some also expressly apply to military
commissions as well. For example, Articles 21 (jurisdiction), 28 {court reporters and
interpreters), 37(a) (unlawful command influence), 47 (refusal to appear or testify), 48
{contempts), 50 (admissibility of records of courts of inquiry), 104 (aiding the enemy),
and 106 (spies) all expressly apply to military commissions.

Article 41 of the UCMJ discusses challenges for cause, but is expressly applicable
only to trials by court-martial and does not prescribe the standard to use when deciding a
challenge for “cause.” See UCMJ art. 41(a)(1). Article 29 of the UCMIJ provides that no
member of a court-martial may be excused after the court has been assembled “unless
excused as a result of a challenge, excused by the military judge for physical disability or

other good cause, or excused by order of the convening authority for good cause.”
UCM] art. 29(a) (emphasis added).

In historical military jurisprudence, a general statement or assertion of bias was
not a proper challenge. The challenge had to allege specific facts and circumstances
demonstrating the basis of the alleged bias. See generally William Winthrop, Military
Law and Precedents 207 (Govermment Printing Office 1920 reprint) (1896). Challenges

> Review Exhibit 47, Page 5 of 28 Pages

Review Exhibits 34 to 58
Session of Nov. 8, 2004 Page 173 of 270




Challenges for Cause Decision No, 2004-001 (Unclassified)

“for favor,” as implied bias challenges were historically known, did not, by themselves,

imply bias. -
[Tlhe question of their sufficiency in law being wholly
contingent upon the testimony, which may or may not,
according to the character and significance of all the
circumstances raise a presumption of partiality. Such are
challenges founded upon the personal relations of the juror
and one of the parties to the case; their relationship, when
not 50 near as to constitute {actual bias]; the entertaining by
the juror of a qualified opinion or impression in regard to
the merits of the case; his having an unfavorable opinion of
the character or conduct of the prisoner; his having taken
part in a previous trial of the prisoner for a different
offence, or of another person for the same or a similar
offence; or some other incident, no matter what . . . which,
alone or in combination with other incidents, may have so
acted upon the juror that his mind is not ‘in a state of
neutrality’ between the parties.

Id. at 216 (emphasis added). In such cases, the question of whether the member is or is

not biased “is a question of fact to be determined by the particular circumstances in
evidence.” /d. at 216-17 (emphasis in original). ‘

Challenges for Cause in United States Federal Courts

In federal practice, the seminal case on implied bias is Smith v. Phillips, 455 U.S.
209, 217 (1982) (bolidface added):

{D]ue process does not require a new trial every time a
juror has been placed in a potentially compromising
situation. Were that the rule, few trials would be
constitutionally acceptable. The safeguards of juror
impartiality, such as voir dire and protective instructions
from the trial judge, are not infallible; it is virtually
impossible to shield jurors from ¢very contact or influence
that might theoretically affect their vote. Due process
means a jury capable and willing to decide the case solely
on the evidence before it, and a trial judge ever watchful
to prevent prejudicial occurrences and to determine the
effect of such occurrences when they happen.

In an often cited concurring opinion, Justice O’Connor writes that:
While each case must turn on its own facts, there are some

extreme situations that would justify a finding of implied
bias. Some examples might include a revelation that the
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juror is an actual employee of the prosecuting agency, that
the juror is a close relative of one of the participants in the
trial or the criminal transaction, or that the juror was a
witness or somehow involved in the criminal transaction.

Id. at 222.

The doctrine of imnplied bias is "limited in application to those extreme situations
where the relationship between a prospective juror and some aspect of the litigation is
such that it is highly unlikely that the average person could remain impartial in his
deliberations under the circumstances." Brown v. Warden, No. 03-2619, 2004 U.S. App.
LEXIS 13944, at 3 (3rd Cir. July 6, 2004 unpublished) (quoting Person v. Miller, 854
F.2d 656, 664 (4th Cir. 1988)). “The implied bias doctrine is not to be lightly invoked,
but ‘must be reserved for those extreme and exceptional circumstances that leave serious
question whether the trial court subjected the defendant to manifestly unjust procedures
resulfing in a miscarriage of justice." United States v, Cerrato-Reyes, 176 F.3d 1253,
1261 (2d Cir. 2000) (quoting Gonzales v. Thomas, 99 F.3d 978, 987 (10th Cir. 1996)).

Military courts-martial practice also purports to follow the Smith Supreme Court
precedent, with the highest military appellate court concluding that “implied bias should
be invoked rarely.” See United States v. Warden, 51 M.J. 78, 81 (2000); see also United
States v. Lavender, 46 M.J. 485, 488 (1997) (quoting Smith v, Phillips, 455 U.S. 209, 217
(1982)). In practice, however, the U. S. Court of Appeals for the Armed Forces has been
more liberal in granting implied bias challenges than the various U.S. Federal Circuit
Courts of Appeals. But even in courts-martial, military appellate courts look at the
“totality of the factual circumstances” when reviewing implied bias challenges. See
United States v. Strand, 59 M.J. 455, 459 (2004).

The American Bar Association recently proposed a minimum standard for
deciding challenges for good cause:

At a minfmum, a challenge for cause to a juror should be
sustained if the juror has an interest in the outcome of the
case, may be biased for or against one of the parties, is not
qualified by law to serve on a jury, or may be unable or
unwilling to hear the subject case fairly and impartially. . . .
In ruling on a challenge for cause, the court should evaluate
the juror’s demeanor and substantive responses to
questions. If the court determines that there is a reasonable
doubt that the juror can be fair and impartial, then the court
should excuse him or her from the trial. The court should
make a record of the reasons for the ruling including
whatever factual findings are appropriate.

American Bar Association, Standards Relating to Jury Trials, Draft, September 2004,
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Internationsl Standards for Challenges for Cause

International law generally provides for the right of an accused to an impartial
tribunal. The International Criminal Tribunal for the Former Yugoslavia (ICTY) and the
International Criminal Tribunal for Rwanda (ICTR) statutorily establish impartiality as a
judicial requirement. Statute of the International Criminal Tribunal for the Former
Yugoslavia, art. 13, U.N. Doc, §/25704, 32 ILM 1159, 1195 (May 3, 1993); Statute of the
International Criminal Tribunal for Rwanda, art. 12, U.N, Doc. S/Res/955, U.N. SCOR
3453, 33 ILM 1598, 1607 (Nov. 8, 1994), The Rules of Evidence and Procedure of both
the ICTY and ICTR state that “[a] judge may not sit on a trial . . . in which he has a
personal interest or concerning which the Judge has or has had any association which
might affect his or her impartiality.” Rules of Procedure and Evidence, International
Criminal Tribunal for the Former Yugoslavia, Rule 15, U.N. Doc. IT/32/Rev. 32 (Aug.

12, 2004); Rules of Procedure and Evidence, International Criminal Tribunal for Rwanda,
Rule 15, UN. Doc. ITR/3/REV. 1 (June 29, 1995).

Several international treaties and conventions recognize the right to an impartial
tribunal. The European Convention on Human Rights and the International Covenant on
Political and Civil Rights guarantee the accused a fair trial and recognize the right to an
impartial tribunal. In nearly identical language, the standards in both documents require
a criminal tribunal to be fair, public, independent, and competent. See European
Convention on the Protection of Human Rights and Fundamental Freedoms, art. 6,
Section 1, opened for signature, 213 UNTS 221 (Nov. 4, 1950); International Covenant
on Political and Civil Rights, art. 14, Section 1, 999 UNTS 171 (Dec. 16, 1966).

The Europear Court of Human Rights has reviewed numerous cases for alleged
violations of the right to an impartial tribunal or judge. In evaluating impartiality, the
Court consistently emphasizes that judges and tribunals must appear to be impartial.
Piersack v. Belgium, Series A, No. 53 (Oct. 1, 1982). In Piersack v. Belgium, the Court
noted that a tribunal, including a jury, must be impartial from a subjective as well as an
objective point of view. Id. at para. 30(a). The European Court of Human Rights
affirmed this consideration in Gregory v. United Kingdom, stating that “[t}he Court notes
at the outset that it is of fundamental importance in a democratic society that the courts
inspire confidence in the public . .. .” Gregory v. United Kingdom, 25 Eur. H.R. Rep.
577, para. 43 (Feb. 25, 1997). As aresult of an overriding need to maintain an
appearance of impartiality, national legislation often establishes specific relationships or

perceived conflicts that disqualify a judge on the basis of appearances rather than an
objective finding that a judge is indeed impartial.

In evaluating whether there is an appearance of impartiality that gives rise to a
challenge of a judge or juror, the European Court of Human Rights noted that lack of
impartiality includes situations where there is a “legitimate doubt” that a juror or judge
can act impartially. Piersack, Series A, No. 53 at para. 30. Further, it is necessary to
“examine whether in the circumstances there were sufficient guarantees to exclude any
objectively justified or legitimate doubts as to the impartiality of the jury . ... Gregory,
25 Eur. H.R. Rep. at para. 45. Despite this seemingly expansive approach, the European
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Court of Human Rights has ruled consistently that a judge is presumed to be impartial
unless proven otherwise. LeCompte, van Leuven and De Meyeres v. Belgium, Series A,
No. 43 (June 23, 1981). Thus, as a practical matter, it is the rare case in which the
impartiality of a judge is successfully challenged on the basis of a judge’s relationship to

others when such relationship is not specifically enumerated as a disqualifying factor
under national legislation,

The Appeals Chamber for the International Criminal Tribunal for Rwanda has
exhaustively analyzed the European Court of Human Rights cases, as well as cases from

common law states, and developed the following standard to interpret and apply the
concept of impartiality:

[A] Judge should not only be subjectively free from bias,
but also that there should be nothing in the surrounding
circurnstances which objectively gives rise to an
appearance of bias. On this basis, the Appeals Chamber
considers that the following principles should direct it in
interpreting and applying the impartiality requirement of
the Statute:

A. A judge is not impartial if shown that actual bias
exists.
B. There is an unacceptable appearance of bias if:

i. a Judge is a party to the case, or has a
financial or proprictary interest in the outcome of a
case, or if the Judge's decision will lead to the
promotion of a cause in which he or she is involved,
together with one of the parties . . . ; or

ii. the circumstances would lead a
reasonable observer, properly informed, to
reasonably apprehend bias.

Prosecutor v. Furundzija, para. 189, Case No. [ IT-95-17/1-A, Judgment,
(July 21, 2000).

The Appeals Chamber noted that an informed observer is one who takes into
account the oath, as well as any training and experience of the juror. On the basis of this
test, the Appeals Chamber found no violation, holding that the judge’s membership in an
international organization was one of the very factors that qualified her as a judge at the
Tribunal and thus such membership could not be the basis for a claim of bias. The |

Chamber also noted that judges may have personal convictions that do not amount to bias
absent other factors. Id. at para. 203.
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Appointing Authority Standard for Deciding Challenges for Cause

The President’s Military Order establishes the trial standard that military
commissions will provide “a full and fair trial, with the military commission sitting as the
triers of both fact and law.” President’s Military Order at Section 4(c}2). Considering
all of the above, the Appointing Authority will apply the following standard, which

includes a limited implied bias component, when deciding challenges for cause against
any member of a military commission:

Based on the totality of the factual circumstances, a
challenge for cause will be sustained if the member has an
interest in the outcome of the case, may be biased for or
against one of the parties, is not qualified by commission
law to serve on the commission, or may be unable or
unwilling to hear the case fairly and impartially considering

only evidence and arguments presented in the accused’s
trial.

In applying this standard, a member should be excused if the record establishes a
reasonable and significant doubt concerning his or her ability to act fairly and impartially,
Additionally, the following factors will be considered, although the existence of any one
of these factors is not necessarily an independent ground warranting the granting of a
challenge and no one factor necessarily carries more weight than another. In each case
the challenge will be decided based upon the above standard, taking into account any of

these factors that may be applicable and considering the totality of the factual
circumstances in the case.

(1) Has the moving party established a factual basis to support the challenge?

(2) Does the non-moving party oppose the challenge?

(3) What recommendation, if any, did the Presiding Officer make concerning the
challenge? See MCI No. 8 at paragraph 3A(3).

(4) Does the record demonstrate that the challenged member possesses sufficient
age, education, training, experience, length of service, judicial temperament,
independence, integrity, intelligence, candor, and security clearances, and is otherwise
competent to serve as & member of a military commission? See MCO No. 1 at Sections
4A(3)-(4); DoD Dir. 5105.70 at paragraph 4.1,2; UCMJ art. 25(d)(2).

(5) Does the record establish that the challenged member is able to lay aside any |
outside knowledge, association, or inclination, and decide the case fairly and impartially

based upon the evidence presented to the commission? See Irvin v. Dowd, 366 U.8. 717,
722-23 (1961) (citations omitted).
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Examples of gnod cause that would normally warrant a member’s removal from a
military commission include sitnations where the member does not meet the
qualifications to sit on or has not been properly appointed to a military commission; has
formned or expressed a definite opinion as to the guilt or innocence of the accused as to
any offense charged; has become physically disabled; or has intentionally disclosed
protected information from a referred military commission case without proper
authorization. )

Consideration of Individual Challenges
LTCC

The defense challenges to LTC C are based upon his ongoing strong emotions and
anger because of 9/11 and his real and present apprehension that his family may be
harmed if he participates in these commissions. At trial, the prosecution opposed this
challenge. However, the post-hearing brief filed by the Chief Prosecutor does not oppose
this chatlenge, The Presiding Officer belicves that there is “‘some cause” to grant a

challenge against LTC C because his responses would provide a reasonable person cause
1o doubt his ability to provide an impartial trial.

During his voir dire in Hamdan, LTC C acknowledged that he indicated in his
written questionnaire that he had a desire to seek justice for those who perished at the
hands of the terrorists, that he was very angry about the events of 9/11, and that he still
had strong emotions about what happened. LTC C further stated that he believed terrorist
organizations would seek out both he and his family for revenge simply because of his
participation in these commissions. He also stated that at one point he held the opinion
that the persons being detained at Guantanamo Bay were terrorists.

During his voir dire in Hicks, LTC C stated that he would try to put his emotions
aside and look at the case objectively, He reaffirmed that he bad participated in
discussions with other soldiers where he probably stated that all of the detainees at
Guantanamo Bay were terrorists, but that in retrospect that was no longer his opinion,

LTC C’s past statements concerning the detainces at Guantanameo, coupled with
his ongoing strong emotions concerning the 9/11 attacks, create a reasonable and
significant doubt as to whether he could lay aside his emotions and judge the evidence
preseuted in these cases in a fair and impartial manner. Accordingly, based on the

totality of the factual circumstances, the challenge for cause against LTC C will be
granted.

COL S

On9/1]

COLS
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attended his funeral and met with his family. COL S also visited Ground Zero about two
weeks after the attack

The defense challenges to COL S are based upon his emotional reaction when
visiting Ground Zero as well as his attendance at the funeral

The prosecution opposed this
challenge at trial. The post-hearing brief filed by the Chief Prosecutor also opposes this
challenge, without elaboration.

The Presiding Officer’s written recommendation is that there is no cause to grant
a challenge against COL S:

His voir dire did not reveal any information which might
cause a réasonable person to believe that he could not
provide a fult and fair trial, impartially and expeditiously.
His method of speaking, his deliberation when responding,
his ability to understand not only the question but the
subtext of the question - all of these show that he is a bright
attentive officer who will be able to provide the unbiased
perspective which is required by the President for this trial.
Even if one were to accept an "implied bias" standard, there
was nothing in the voir dire to cause a reasonable person to
believe that he is in any way biased in these cases. Based
on my personal observations of COL S [] while he was
discussing the dcathde was not
unduly affected by the individual death - he regretted the

death, but he has had a long career during which he has had
occasion to see many Marines die,

In the Hamdan record, COL 8 described his reaction to attending the funeral of

[ have been a battalion commander. 1have beena
regimental commander, 1have been in the Marine Corps
28 years. Itis not the first Marine that, unfortunately, that
have seen die, whether he was on or off duty in the Marine
Corps. The death of every Marine [ have known or served
with has a deep affect on me, but it is no different that --
that Marine's worth is no more or lcss than the other

Marines, unfortunately, that I have served with who have
been killed. '

In the Hamdan vecord, COL S described his emotions while visiting Ground Zero:
“It is a sad sight. A lot of destruction there. Hard to fathom what was thete and what
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was left . . . . | would imagine that everyone who saw it was angry.” COL § stated that
he did not still think about his visit to Ground Zero.

In the Hicks record, COL S described his emotions while visiting Ground Zero as
sadness rather than anger, again noting that there was a lot of destruction and loss of life.
COL § responded as follows when asked how he would separate his 9/11 feelings and
personal experiences from the evidence presented at trial:

COL 5: It's separate ttungs.

DC: Can you just explain for us how you go about doing
that. Because we -- you understand that we need to know
and be confident that you can be a fair commissioner,
separate those things out, and give Mr, Hicks the fair trial
that he's due and that we understand that you understand is
your responsibility.

COL S : Tunderstand. I've read these charges. |
understand that the fact that anybody's charged with
anything doesn't [im]ply more than that they're charged
with it. And I make no connection in my mind between

those charges and my visit to the World Trade Center.
DC: Nothing further, thank you.

COL §’s written questionnaire and his voir dire in Hicks both indicate that, for a
nen-attomney, COL S has considerable prior military [egal experience. COL § stated that
he had previously served as both a witness and a member (juror) in courts-martial; that he
has served as a special court-martial convening authority on-different occasions; and
has attended specialized military legal training in the form of Senior Officer’s Legal
Courses and a Law of Land Warfare Course. He also conducted numerous summary

courts-marital where he made determinations of both law and fact, just as members of
military commissions are required to do.

As the defense stated in their brief in the Hicks case, “most Americans, and
possibly all military personnel, are gripped by strong emotion, whether sadness, anger,
confusion, frustration, fear, or revenge, at the memory of the September i 1™ attacks .

" The issue, however, is not whether a potential military commission member
experienced a strong emotional reaction to events that happened over three years ago, ot
even whether that person candidly acknowledged such feetings, but rather is the member
still experiencing those emotions such that he is unable to lay aside those feelings and

render a verdict based solely on the evidence presented to the military commission. As
the United States Supreme Court has stated:

It is not required, however, that the jurors be totally
ignorant of the facts and issues involved. In these days of
swift, widespread and diverse methods of communication,
an important case can be expected to arouse the interest of
the public in the vicinity, and scarcely any of those best
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qualified to serve as jurors will not have formed some
impression or opinion as to the merits of the case. This is
particularly true in criminal cases. To hold that the mere
existence of any preconceived notion as to the guilt or
innocence of an accused, without more, is sufficient to
rebut the presumption of a prospective juror's impartiality
would be to establish an impossible standard. It is
sufficient if the juror can lay aside his impression or
opinion and render a verdict based on the evidence
presented in court,

Irvin, 366 U.S. at 722-23 (citations omitted) (emphasis added).

Unlike LTC C, nothing in either record demonstrates that COL S is experiencing

any ongoing emotions as a result of his 9/11 experiences. The Presiding Officer’s
recommendation states that there was nothing in C

OL S’s demeanor during voir dire that
indicated that he was unduly affected by the death o_
@ CO!- S, who has considerable legal training and experience, clearly stated
that he can and will try these cases without reference to his 9/11 experiences. Nothingin
either record creates a reasonable and significant doubt as to COL 8's ability to decide
these cases fairly and impartially, considering only evidence and arguments presented to
the commissions. Accordingly, the challenge for cause against COL S will be denied.

LTCTand COLB

The defense challenged both LTC T and COL B based upon their involvement
with R - vioe M. Hatmdan sod Mr. Hicks weto apprehended.

The defense challenged LTC T based upon his role as an fficer on
the ground in (o approximatel he
period during which both Mr. Hamdan and Mr. Hicks were captured and detained. At

trial, the prosecution opposed this challenge. The post-hearing bricf filed by the Chief
Prosecutor does not oppose this challenge.

The Presiding Officer concluded that there is cause to grant a challenge against
LTC T because:

“his activities
ake his participation
blematic in regards to his knowledge of activities in the
H thereby possibly impacting on his
impartiality. He, in fact, was a person who could

legitimately be viewed as a possible victim in this case.
Removing LTC T {] would insur

d the

1
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modus operandi of both sides would not have an undue
influence upaon the deliberations of the panel.”

During his voir dire in Hamdan, LTC T stated that he is an fficer
who was assigned to & at deployed both to as part of
dd toms part o with the
mission to capture enemy personnel, but that he was not involved with the capturc of Mr.

Hamdan, He stated that it is possible that he may have seea n Mr. Hamdan,
but he has no memory of Hamdan's case. During his voir dire in Hicks, LTC T stated he

was attached to a (D

hile deployed to

During a closed session of trial, the Hamdan defense counse! challenged COL B
based upon his role in transporting
In the open session, defense challenged COL B based on the appearance of
unfairness because of his prior duty

@ Dusing both open and closed sessions of trial, the Hicks defense counsel challenged
COL B because his knowledge ot (NN <cifically his knowledge
of the transportation of detainees, is such that he would be better suited to be a witness

than a cormission member, and further that his links with personnel in theater were such
that he could be characterized as a victim,

At trial, the prosecution opposed the challenge against COL B, The post-heanng
brief filed by the Chief Prosecutor does not oppose this challenge. The Presiding
Officer’s opinion is that there is no cause to grant a chalienge against COL B.

In his written questiomnaire, COL B indicated that on 9/11 he was newly assi

During voir dire, COL B stated that he was not involved in making the
determinations of what!

He specifically
remembered Mr. Hicks’ name and that he was Australian. He stated that he probably

knew which U.S. forces captured Mr. Hicks, but cannot currently recall that information.
He also stated that in his role
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Based on the totality of the factual circumstances, including the classified voir

dite of LTC T and COL B which were reviewed but not discussed herein, the challenges
for cause against both LTC T and COL B will be

involved in planning or executing sensitive
are intimately familiar with the operations and

ted. Both officers were actively

These experiences create a reasonable and

significant doubt as to the ability of these two members to decide these cases fairly and
impartially,

Presiding Officer
Hamdan’s defense counsel challenged the Presiding Officer on four grounds:

(1) He is not qualified as a judge advocate based on being recalled from retired
service and not being an active member of any Bar Assoclanon at the time he was
recalled;

(2) As an attorney, he will exert improper influence over the other non-attorney
members;

(3) Multiple contacts, in person or through his assistant, with the Appointing
Authority thus creating the appearance of unfairness; and
(4) Previously formed an opinion on the accused’s right to a speedy trial as

expressed in a July 15, 2004, meeting with counsel from both the prosecution and the
defense.

Hicks’ defense counsel challenged the Presiding Officer on the same four general
grounds. At trial, the prosecution in both cases opposed the challenge against the
Presiding Officer. In a subsequent brief, the Chief Prosecutor recommended the
Presiding Officer evaluate whether he should remain on the commission in light of the
implied bias standard proposed by the prosecution as previously described herein.

Presiding Officer's Judge Advocate Status
Military Conumission Order No. 1 requires that the “Presiding Officer shall be a
Military Officer who is a judge advocate of any United States armed force.” MCO No. 1
al Section 4A(4). The Presiding Officer’s written questionnaire, dated August 18, 2004,
indicates that he currently is, and has been, an associate member of the Virginia State Bar
since 1977 and that he has never practiced law in the civilian sector.

In & written brief, Hamdan’s defense counsel asserts the following:
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1) All Army judge advocates are required to remain in good standing in the bar of
the highest court of a state of the United States, the District of Columbia, or a Federal
Court. U.S. Dep’t of Army Reg. 27-1, “Judge Advocate Legal Services,” para. 13-2h(2)
(Sept. 30, 1996) [hereinafier AR 27-1].

2) The Virginia State Bar maintains four classes of membership: active, associate,
judicial, and retired. Associate members are entitled to all the privileges of active
members except that they may not practice law (in Virginia).

3) Because the Presiding Officer is only an associate member of the Virginia Bar,
he is not authorized to practice law in the Army Judge Advocate General's Corps.

In Virginia, the term *“good standing™ applies to both associate and active
members and refers to whether or not the requirements to maintain that specific level of
membership have been met. Unauthorized Practice of Law, Virginia UPL Opinion 133
(Apr. 20, 1989), available at
http:.//www . vsb, org/profguldesfupl!opuuons/upl _ops/upl_Opl33. “Good standmg
generally means that the attorney has not been suspended or disbarred for disciplinary
reasons and has complied with any applicable rules concerning payment of bar
membership dues and completion of continuing legal education requirements.

As the proponent of AR 27-1, The Judge Advocate General (TJAG) of the Army
is the appropriate authority to determine whether associate membership in the Virginia
Bar constitutes “good standing” as contemplated in that regulation. The record
establishes that the Presiding Officer’s status with the Virginia Bar has not changed since
he was admitted to the Virginia Bar in 1977. The record also shows that, as an associate
member of the Virginia Bar, he practiced as an Army judge advocate for twenty-two
years, including ten years as a military judge. Prior to his service as a military judge, the
Army TJAG personally certified the Presiding Officer’s qualifications to be a military

judge as required by the Uniform Code of Military Justice, See UCMI art. 26(b).
Accordingly, this challenge is without merit.

Undue Influence over Non-attorney Members of the Commission

Under the President’s Military Order, the commission members sit as “triers of
both fact and law.” President’s Military Order at Section 4(c)(2). The defense asserts
that this particular Presiding Officer will use his experience as a military trial judge and
attorney to exert undue influence over the non-attorney members of the commission

when deciding questions of law. In Hamdan, the Presiding Officer addressed this issue
with the members as follows:

Members, later | am going to instruct you as follows: As |
am the only lawyer appointed to the commission, I will
instruct you and advise you on the law. However, the
President has directed that the commission, meaning all of
us, will decide all questions of law and fact. So you are not
bound to accept the law as given to you by me, You are
free to accept the law as argued to you by counsel either in
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court, or in motions. In closed conferences, and during
deliberations, my vote and voice will count no more than

that of any other member. Can each member follow that
instruction?

Apparently so.

Is there any member who believes that he would be

required to accept, without question, my instruction on the -
law?

Apparently not.

The exceptional difficulty and pressure with being the first Presiding Officer to
serve on a military commission in over 60 years cannot be overstated. The Presiding
Officer must conduct the proceedings with independent and impartial guidance and
direction in a trial-judge-like manner. At the same time, the Presiding Officer must
ensure that the other non-attorney members of the commission fully exercise their
responsibilities to have an equal vote in all questions of law and fact. There is nothing in
either record that remotely suggests that this Presiding Officer does not understand the

delicate balance that his responsibilities require. Accordingly, the challenge on this basis
is without merit.

Relationship with the Appointing Authority Creates Appearance of Unfairness

The precise factual basis for challenge on this ground was not very well
articulated by counsel in either Hamdan or Hicks. In Hamdan, the defense counsel’s
entire oral argument on this ground was as follows:

We are also challenging based on the multiple contacts that
you have had, either through your assistant, or through
yourself, with the [A]ppointing [AJuthority. 1 understand
that you said that this is not going to influence you in any
way. We believe that it creates the appearance of
unfairness, and at least at that level, we challenge on that. |

Defense counsel in Flamdan did not further articulate a factual basis for this challenge in
their post-hearing brief.

In Hicks, defense counsel orally adopted the same challenge grounds as Hamdan
including “the relationship with the appointing authority” and the “perception of the
public” under the implied bias standard in RCM 912(f)(1)(N). Defense counsel in Hicks
did not further articulate a factual basis for this challenge in their post-hearing brief, even
though they individually and rather extensively discussed the factual basis for their
challenges against the other four challenged members.

The gist of this challenge appears to be that defense counsel perceive that a close
personal friendship exists between the Presiding Officer and the Appointing Authority,
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and that the Presiding Officer will be viewed as, or act as, an agent of the Appointing
Authority rather than an independent, impartial Presiding Officer. Alternately stated, the
Appointing Authority will somehow appear to influence the performance of the Presiding
Officer. To evaluate this challenge, it is necessary to understand the traditional social and
professional relationships between a convening authority and officer members of courts-
martial under the Uniforta Code of Military Justice, as well as the criminal sanctions

against unlawfully influencing the action of a member of a court-martial or a military
commission.

In addition to duty or professional responsibilities, military officers of all grades,
and often their spouses, are expected by custom and tradition to participate in a wide
variety of social functions hosted by senior commanding officers or general officers.
Such functions include formal New Year’s Day receptions, formal Dining Ins (dinners
for officers only), formal Dining Quts (dinners for officers and spouses/dates), formal
Dinner Dances, Change of Command ceremonies, promotion ceremonies, award
ceremonies, informal Hail and Farewell dinners (welcoming new officers and “roasting”
departing officers), retirement ceremonies, and funerals of members of the unit. Because
attendance at all such social functions is customary, traditional, and expected, such
attendance is not indicative of close personal friendships among the participants.

In most cases, commanders who are authorized to convene general courts-martial
under the UCMY are high-ranking general or flag officers. See generally UCMI art. 22.
The eligible “jury pool” of officers for a general court-martial includes officers assigned
or attached to the convening authority’s command or courts-martial jurisdiction. The
convening authority 1s required to select officers for courts-martial duty, who, in his
personal opinion, are “best qualified for the duty by reason of age, education, training,
experience, length of service, and judicial temperament.” UCMI art, 25(d)2).
Consequently, convening authorities frequently select as court members officers who
they know well and whose judgment they trust.

To ensure that these professional and social relationships between convening
authorities and court members do not affect the impartiality or faimess of trials by courts- -
martial or military comrnissions, and to maintain the neutrality of the convening
authority, Congress enacted Article 37(a), UCMYJ, “Unlawfully influencing action of
court.” This is one of the UCMI articles that expressly applies to military commissions.
This statute prohibits any “attempt to coerce, or by any authorized means, influence the

7 UCMY art, 37(a) states in pertinent part (emphasis added):

{a) No authority convening 4 general, special, or summary court-martial, nor any other commanding :
officer, may censure, reprimand, or admonish the couri or any member, military judge, or counsel thereof,
with respect to the findings or sentence adjudged by the court, or with respect 1o any other exercises of its
or his functions in the conduct of the proceedings. No person subject to this chapter may attempt to coerce
or, by any unauthorized means, influence the action of a court-martial or any other military tribunal or any
member thereof, in reaching the findings or sentence in any case, or the action of any convening,

approving, or reviewing authority with respect to his judicial acts.
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action of [a] . . . military tribunal or any member thereof, in reaching the findings or
sentence in any case.” UCMI art. 37(a). Additionally, the knowing and intentional
violation of the procedural protection afforded by Article 37{a), UCMI, is a criminal
offense in that any person subject to the UCMJ who “knowingly and intentionally fails to
enforce or comply with any provision of this chapter [10 U.S.C. §§ 801-946) regulating
the proceedings before, during, or after trial of an accused” may be punished as directed
by a court-martial. UCM]J art. 98(2). The Presiding Officer, as a retired Regular Army
officer recalled to active duty, and the Appointing Authority, as a retired member of the

Regular Army, are both persons subject to trial by court-martial under the UCMJ. See
UCMYJ art. 2(a)(1),(4).

Article 37(a), UCMI, protects not only the impartiality of courts-martial and
military commissions, but also the judicial acts of a convening authority (appointing
authority). “A convening authority must be impartial and independent in exercising his
authority . . . . The very perception that a person exercising this awesome power is
dispensing justice in an unequal manner or is being influenced by unseen superiors is
wrong.” United States v. Hagen, 25 M.J. 78, 86-87 (C.M.A., 1987) (Sullivan, J.,
concurring) (citations omitted). Even though a convening authority decides which cases
go to trial, he or she rnust remain neutral throughout the trial process. See, e.g. United
States v. Davis, 38 M.J. 100, 101, 103 (C.A.A.F, 2003) (stating that a convicted
servicemember is entitled to individualized consideration of his case post-trial by a
neutral convening authority). The Appointing Authority for Military Commissions, as an
officer of the United States appointed by the Secretary of Defense pursuant to the
Constitution and Title 10, United States Code, has a legal and moral obligation to execute
the President’s Military Order in a fair and impartial manner, consistent with existing
statutory and regulatory guidance.

In his written questionnaire for counsel, the Presiding Officer stated the following
about his relationship with the Appointing Authority (emphasis added):

b. Mr. Altenburg:

1. I first met (then) CPT Altenburg in the period
1977-1978, while he was assigned to Fort Bragg. My only
specific recollection of talking to him was when we
discussed utilization of courtrooms to try cases.

2. To the best of my knowledge and belief, I did
not sce or talk to Mr. Altenburg again until sometime in the
spring of 1989 at the Judge Advocate Ball in Heidelberg.
Later, in November-December 1990, (then) LTC Altenburg
obtained Desert Camouflage Uniforms for [another judge]

and me so that we would be properly outfitted for trials in
Saudi Arabia.
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3. During the period 1992 to 1995, {then) COL
Altenburg was the Staff Judge Advocate, XVIII Airbomne
Corps and Fort Bragg while I was the Chief Circuit Judge,
2™ Judicial Circuit, with duty station at Fort Bragg. Our
offices were in the same building. My wife, (then) MAJ M
[1, was the Chief of Administrative Law in the SJA office
from 1992 to 1994. During this period, Mr. Altenburg and
1 became friends. We saw each other about twice a week
and sometimes more than that. We generally attended all
of the SJA social functions, He and his wife (and children
— depending upon which of his children were in residence
at the time) had dinner at our house at least three times in
the three years we served at Fort Bragg, 1 attended several
social functions at his quarters on post. Though he was a
convening authority and I was a trial judge, we were both
disciplined enough to not discuss cases. [ am sure there
were times when he was not pleased with my rulings.

4. From summer 1995 to summer 1996 when Mr.
Altenburg was in Washington and I was at Fort Bragg, he
and I probably talked on the telephone three or four times.
1 believe that he stayed at my house one night during a
TDY to Fort Bragg (but I am not certain).

5. During the period June 1996 10 May 1999, [ was
stationied at Mannheim, Germany and Mr, Altenburg was in
Washington. Other than the World-Wide JAG Conferences
in October of 1996, 1997, and 1998, I did not see nor talk
to MG Altenburg except once--in May of 1997, I attended a
farewell [ceremony}] hosted by MG Altenburg for COL
John Smith, In May 1999, MG Altenburg presided over
my retirement ceremony at The Judge Advocate General’s

School and was a primary speaker at a “roast” in my honor
that evening.

6. Since my retirement from the Army on 1 July
1999, Mr. Altenburg has never been to our house and we
have never been to his, From the time of my retirement
until the week of 12 July 2004, | have had the occasion to
speak to him on the phone about five to ten times. [ had
two meetings or personal contacts with him during that
period. First, in July or August 2001 when I was a primary
speaker at a “roast” in MG Altenburg’s honor at Fort
Belvoir upon the occasion of his retirement. Second, in
November (I believe) 2002, 1 attended his son’s wedding in
Orlando, Florida [near the Presiding Officer’s home],
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7. Isent him an email in December 2003 when he
was appointed as the Appointing Authority to congratulate
him. | also sent him an email in the spring of 2004 when I
heard that he had named a Presiding Officer. Sometime in
the spring of 2004, I called his house to speak to his wife.
After we talked, she handed the phone to Mr. Altenburg.
He explained that setting up the office and office

procedures was tough. I suggested that he hire a former JA
Warrant Officer whom we both knew.,

8. To the best of my memory, Mr. Altenburg and I
have never discussed anything about the Commissions or
how they should function. Without doubt, we have never
discussed any case specifically or any of the cases in
general. I am certain that since being appointed a

Presiding Officer we have had no discussions about my
duties or the Commission Trials.

The voir dire in Hamdan did not pursué the nature of any personal relationship
between the Presiding Officer and the Appointing Authority. During his voir dire in
Hicks, the Presiding Officer stated the following concerning his relationship with the
Appointing Authority (emphasis added):

DC: Now, I want to explore your relationship with the appointing authority.
PO: Okay.

DC: You have known Mr. Altenburg [since] 1977, 19787

PO: Yes, sometime in that frame.

DC: And you had a professional affiliation for a period of time?

PO: As I said before my knowledge of Mr. Altenburg up until 1992 was minimal, 1 mean,
really. Now he was the SJA of the 1AD, the 1st Armored Division, and [ was over on the
other side of Germanyy. We were at Bragg at the same time, but like I said [ maybe talked
to him once, I think. You see people on post, but that is about it. He and I were on the
same promotion list to major, but he had already left Bragg by then. In 92 he came to
Bragg as the SJA and I was the chief circuit judge with my offices right there at Bragg in
his building, and my wife was his chief of [Administrative Law]. So from 92 to 96 you
could say that we had a close professional relationship and within, I don't know, a couple
months it became a personal relationship.

DC: And when you retired in May of 1999, Mr. Altenburg presided over your retirement
ceremony?

PO: Right, at the JAG school.

DC: And he was also the primary speaker at a roast in your honor that evening?
PO: Yes.

DC: And, in fact, when Mr, Altenburg retn'ed in the summer of 2001 you were the
primary speaker at his roast?
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PO: No, there were three speakers. ] was the only one who was retired and could say bad
things about him.

DC: And you also attended his son's wedding in sometime in the fall of 2002?
PO: In Orlando, yeah,

DC: And you also contacted Mr. Altenburg when you learned that he became the
appointing authority for these commissions?

PO: Right, I did.

DC: And you are aware that there were other candidates for the position of presiding
officer?

POQ: Yeah, uh-huh.

DC: Thirty-three others, in fact?

PO: Okay. No. What I know about the selection process 1 wrote. 1 don't know who else
was considered and who else was nominated. Knowing the Department of Defense |
imagine that all four services sent in — excuse me, that there were lots of nominations and
they went somewhere and they got to Mr. Altenburg somehow. I don't know how many
other people were nominated.

DC: So the ultimate question is how would you answer the concerns of a reasonable
person who might say based on this close relationship with Mr. Altenburg that there is an
appearance of a bias, or impartiality -- or partiality rather and that-you were chosen not
because of independence or qualifications, but rather because of your close relationship
with Mr, Altenburg, and how would you answer that concern?

PO: Well, I would say first of all that a person who were to examine my record as a
military judge -- and all of it is open source. All of my cases are up on file at the Judge
Advocate General's office in DC -- could see at the time when I was the judge at Bragg,
sitting as a judge alone, acquitted about six or seven of the people he referred to a court-
martial. They could look at the record of trial and see that in several cases I reversed his
personal rulings. They could look at my record as a judge and see that I really don’t care

who the SJA was in how [ acted. So a reasonable person who took the time to examine my
record would say, no, it doesn't matter.

P: Sir, do you care what Mr. Altenburg thinks about any ruling or decision you might
make? '

PO: No. You want to ask what [ think Mr. Altenburg wants from me?

P: Do you know, sir?

PO: No, ] asked would you like to ask me what I think he wants?

P: Yes, sir.

PO: Okay. [ think John Altenburg, based on the time that I have known him, wants me fo
provide a full and fair trial of these people. That's what he wants. And I base that on
really four years of close observation of him and my knowledge of him. That's what I
think he wants. ' :

P: Do you think there would be any repercussions for you if he disagreed with a ruling of
yours or a vote of yours?

PO: You all went to law school; right?
P: Yes, sir.
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PO: Remember that first semester of law school and everyone is really scared?
P: Yes, sir.

PO: Well, 1 went on the funded program and all the people around me were really scared,
but I said to myself, hey the worst that can happen is I can go back to being an infantry
officer, which I really liked. Well the worse thing that can happen here, from you all’s
viewpoint, if you thirk about that, is I go back to sitting on the beach. [ don't have a

professional career, Mr. Altenburg is not going to hurt me. Okay.
P: Yes, sir. Nothing further, sir.

There is no factual basis in either record to support granting a challenge against
the Presiding Officer on this ground. The records establish no actual bias by the
Presiding Officer as a result of his former, routine, social and professional relationships
with the Appointing Authority, nor do the parties advocate any such actual bias. Even on
an implied bias basis, no well-informed member of the public who understands the
traditional social relationships among military officers and the criminal prohibitions
against the Appointing Authority attempting to influence the Presiding Officer’s actions
would have any reasonable or significant doubt that this Presiding Officer’s fairness or
impartiality will be affected by his prior social contacts with the Appointing Authority.

Such a finding is consistent with federal cases reflecting that the mere fact that a
judge is a friend, or even a close friend, of a lawyer involved in the litigation does not, by
that fact alone, require disqualification of the judge. See, e.g., Bailey v. Broder, No. 94
Civ. 2394 (S.D.N.Y. Feb. 20, 1997) (holding that a showing of a friendship between a
judge and a party appearing before him, without a factual allegation of bias or prejudice,
is insufficient to warrant recusal); In re Cooke, 160 B.R. 701, 706-08 (Bankr. D. Conn.
1993) (stating that a “judge’s friendship with counsel appearing before him or her does
not alone mandate disqualification,”); United States v. Kehlbeck, 766 F. Supp. 707, 712
(S.D. Ind. 1990) (stating “judges may have friends without having to recuse themselves
from every case in which a friend appears as counsel, party, or witness.”); United States
v. Murphy, 768 ¥. 2d 1518, 1537 (7th Cir. 1985, cert. denied, 475 U.S. 1012 (1986) (“In
today’s legal culture fricndships among judges and lawyers are common. They are more
than common; they are desirable.”); In re United States, 666 F.2d 690 (1st Cir. 1981)
{(holding that recusal was not required in extortion trial of former democratic state senator
whose committee, fifteen years ago, had investigated former republican governor when
the judge had been chief legal counsel for the govemnor); and Parrish v. Board of
Commissioners, 524 F.2d. 98 {5th Cir. 1975) (en banc) (holding that recusal was not
required in class action case where judge was friends with some of the defendants and
where judge stated his friendship would not affect his handing of the case).

Predisposition on Speedy Trial Motion
The fourth basis for challenge is that the Presiding Officer has formed an opinion,

which he expressed at a July 15, 2004, meeting with counsel, that an accused has no right

to a speedy trial in a military commission. Below are the pertinent portions of the voir
dire in Hamdan on this issue (emphasis added).
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DC: During that meeting on 15 July, did you express an opinion regarding speedy -- the
right of any detainee to a speedy trial?
PO: No, I didn't,

DC: 1 wasn't at the meeting, but I was told that you did. I don't --

PO: Thank you.

DC: Did you mention speedy trial at all?

PO: Speedy trial was mentioned. Article 10 was mentioned, and there was some general
conversation. I didn't take notes at the meeting. It was a meeting to tell people who 1 was
and asking them to get -- start on motions and things.

DC: But you didn't expect -~ while those things were mentioned, you don't recall
expressing an opinion yourself?

PO: No. I didn't have any motions or anything,

P: Sir, the issue of speedy trial was brought up and we have, in fact, have notice of

motions provided concerning speedy trial. Is there anything as you sit here right now

which will impact your ability to fairly decide those motions?
PO: Neo.

The following exchange occurred in the Hamdan commission afier all voir dire
had been completed and challenges made and the Presiding Officer was about to recess
the commission until the Appointing Authority made a decision on the challenges:

DC: Yes, sir. It came to my attention after the voir dire that there was a tape made
regarding the 15 July meeting between yourself and counsel. I'd like permission to send

that tape along with the other maiters that I'm submitting on your voir dire regarding your
qualifications.

PO: And why would you like that?

DC: To go toward the idea of whether you have an opinion or not, sir.
PO: On the questions of?

DC: Speedy trial, sir.

PO: Okay. And the tape goes to show what?

DC: Your opinion at the: time, sir. 1 have not yet transcribed it. If it doesn't show anything
-- I am proceeding here based on what I've been told by other counsel.

PO: Okay. [ would be -- let me think about this. Okay, let me think about this. 1 am
reopening the voir dire of me. Explain to me -- ask me what you want about what 1 said
or may have said on the 15th.

DC: Yes, sir. It's my understanding, sir, that on the 15th you expressed an opinion as to
whether the accused have - whether any detainee had a right to a speedy trial.

PO: Do you think that's correct or do you think that's in reference to Article 10?7

DC: My understanding from counsel was that it referenced whether they would have a

right to a speedy trial under Article 10 or nghts, generally. I confess, sir, I have not heard
the tape.

PO: Okay. Why don't you ask me if [ am predisposed on that.
DC: Are you predisposed towards those issues, sir?
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PO: I believe in the meeting - 1 don't remember speedy trial, I remember Article 10
being mentioned, and I believe I said something to the effect of, Article 10, how does that
come into play, or words to that effect. I did not know that my words were being taped,
and [ must confess that when [ walked into the room that day I had no idea that Article 10
would come into play because I hadn't had an occasion to review Article 10. It is not
something that usually comes up in military justice prudence -- jurisprudence. So I'm
telling you right now that I don’t have a predisposition towards speedy trial. However,
although the tape was made without my permission, without the permission of anyone in
the room, [ do give you permission to send it to the appointing authority with the other
matters.

DC: Sir, what I would like to ask, if | transcnbe it, that 1 send it to you first.

PO: 1 don't want to see it.

DC: Yes, sir.

PO: Okay. Well, wait a second. Do you want to change -- do you want to add on anything
to your challenge or stick with it?

DC: No, sir.

PO: How about you?

P: No objection to the tape being sent, sir.

Neither defense counsel nor the prosecution in the Hicks case asked any questions
of the Presiding Officer concerning a possible predisposition on speedy trial.

In support of this challenge, Hamdan’s defense counscl provided an edited

transcript of the pertinent portions of the tape recordmg of the July 15, 2004, meeting,
which provides in part:

PO: Hicks has been referred to trial, right. There’s no procedure that ['ve seen that
requires an arraignment, has anyone seen anything Jike that? [t requires [Hicks] be
informed of the nature of the charges in front of the commission. Okay, uh, there’s no
such thing as a speedy irial clock in this thing. Right, has anybody seen a speedy trial?
Chief Prosecutor: Sir, I wouldn’t even be commenting on that in light of the fact that 1
think [named defense counsel] believe Article 10 [UCMYI] applies to these proceedings so
we ought to stay away from that issue.

DC (al Qosi): I don’t think it is appropriate either sit.

Chief Prosecutor: We need to stay away from that.

DC (al Qosi): These are the subjects of motions that are going to be filed and your
comments--

PO: I'm asking a question and you can all voir dire me on that, but how are we going to
try Mr. Hicks?

¢ Counse] are reminded that audio recording of Commission proceedings is prohibited unless anthorized by
the Presiding Officer and that compliance with the Military Commission Orders and Instructions is a

profeasional responsibility obligation for the practice of law within the Department of Defense. See MCO
No. 1 at Section 6B(3); MCI No. 1 at paragraphs 4B,C.
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Neither defense team cited any case law from any jurisdiction to support their
argument that these facts warrant removal of the Presiding Officer. Generally speaking,
“{a] predisposition acquired by a judge during the course of the proceedings will only
constitute impermissible bias when ‘it is so extreme as to display clear inability to render
fair judgment.’" United States v. Howard, 218 F.3d 556, 566 (6th Cir. 2000) (quoting
United States v. Liteky, 510 U.S. 540, 551 (1994)). Furthermore, “the mere fact that a
judge has previously expressed himself on a particular point of law is not sufficient to
show personal bias or prejudice.” United States v. Bray, 546 F.2d 851, 857 (10th Cir.,
1976) (citing Antonello v. Wunsch, 500 F.2d 1260 (10th Cit. 1974)).

The transcripts reveal that on occasion, as in this instance, the Presiding Officer
was too casual with his remarks. Some of the detainees at Guantanamo have been there
for almost three years. Understandably, they and their attorneys recognize that the
determination of what, if any, speedy trial rules apply to military commissions is an
important preliminary matter that must be resolved by the members of the military
commissions after considering evidence and arguments presented by the parties,

Although not artfully done, the Presiding Officer was trying to tell counsel at the
July 15, 2004, meeting that there are gaps in the commission trial procedures that he and
counsel will have 1o address. Prior to the Presiding Officer’s comments about
arraignment and speedy trial, counsel were advised that the Presiding Officer would be
issuing written guidance addressing how to handle some of the gaps in the commission
procedures. As the Presiding Officer stated at that meeting, there are no published
commission procedures concerning the subjects of arraignment or speedy trial. He was
using arraignment and speedy trial as examples of traditional military procedures that
were not mentioned in military commission orders or instructions, and that he and the
parties would have to address. In fact, just four days after this meeting, the Presiding
Officer issued the first three memoranda in a series of Presiding Officer Memoranda, in
the nature of rules of court, to address issues not fully covered by military commission
orders or instructions.® There are currently ten Presiding Officer Memoranda addressing
topics such as motions practice, judicial notice, access to evidence and notice provisions,
trial exhibits, obtaining protective orders and requests for limited disclosure, witness

requests, requests to depose a witness, alternatives to live witnesses, and spectators to
military commissions.

During voir dire, the Presiding Officer expressly stated that he had formed no
predisposition concerning how he would rule on speedy trial motions. Considering all of
the above, the record fails to establish that the Presiding Officer’s spontaneous remarks in
an informal meeting demonstrates a clear inability to render a fair and impartial ruling on

speedy trial motions or otherwise disqualifies him from performing duties as a Presiding
Officer.

? Current versions of all Presiding Officer Memoranda may be found on the Military Commission web site,
available at http://www.defenselink.mil/news/commissions.htmi.

2"Review Exhibit 47, Page 27 of 28 Pages
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Challenges for Cause Decision No. 2004-001 (Unclassified)

DECISION

The challenges for cause against the Presiding Officer and COL 8 are denied.
Effective immediately, the challenges for cause against COL B (the Marine), LTC T, and
LTC C are granted and each of these members is hereby permanently excused from all
future proceedings for all military commissions. The country is grateful for the

professional, dedicated, and selfless service of these exceptional officers in this sensitive
and important matter.

A military commission composed of the Presiding Officer, COL §, and COL B
(the Air Force officer) will proceed, at the call of the Presiding Officer, in the cases of
United States v. Hamdan and United States v. Hicks. No additional members or alternate

members will be appointed. See MCO No. 1 at Section 4A(1) and MCI No. 8 at
paragraph 3A(1).

Official orders appointing replacement commission members for the cases of
United States v. al Qosi and United States v. al Bahlu! will be issued at a future date.
See MCO No. 1 at Section 4A(1) and MCI No. 8 at paragraph 3A(1).

There is no classified annex to this decision.

—Po Al 5

John D. Altenburg, Jr.
Appointing Authority
for Military Commissions

28 Review Exhibit 47, Page 28 of 28 Pages
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Filings Inventory - US v. Hamdan v. 14, November 7, 2004
Issued in accordance with POM #12. See POM 12 as to counsel responsibilities.

Prosecution (P designations)

Prosecution Motion

10 Preciude Attorney and
Legal Commentator
Opinion Testimony
concerning their Views on
the Law

Name Motion | Response Reply Status /Comments RE
Filed Submitted Submitted Disposition
I Notes

Pé6 10ct04 |220ct 20 Oct 04 X X

Motion to Compel Prosecution’s previous reply of 20 Oct adopted as

Discovery Attchs: Attchs: government reply to defense response of 22 Oct. Email

See Notes | See Notes attached to Motion electronic file to that affect.

Electronic file of Response also includes earlier Def to
Pros memo in response to the issue.

P7 1 Oct 04 18 Oct 04 | 21 Oct 04

Motion to Pre-admit

Evidence (Starting with 0 attchs w attch incl in

302 dated 1-30-02 (Bates file

[-9)

P8 8 Oct 04 14 Oct 04 | 21 Oct 04

Filings Inventory, US v. Hamdan, Page 1
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Defense (D Designations)

Name | Motion Response Reply Status /Comments Notes RE
Filed Submitted Submitted Disposition
D2 2 Aug 04 Detailed DC advises: “The 2 August
Motion for Hearing Before Motion was filed with the Appointing
Appointing Authority Authority but in that it has never been

formally answered is not mute (I guess the
MOTION General Hemingway answered it but that is
taken up in my unlawful command

influence motion).

DDC advised by APO on 5 Oct 04 that if
he wants the Commission to do something
about this, file with the Commission or risk
waiver.

DDC says motion is for AA. |

D 13. 23 Aug |24 Aug 04 M: 11
Motion to Dismiss — 2004 Pros supplement with one page affidavit by Res: 12
Unlawful Command BG Hemingway. 28 Oct 04
Influence sep file | O attch

for 65 pg

of attch
D i4. 23 Aug | 24 Aug 04 ‘ M: 13
Motion to Dismiss — 04 21 Sep Memo from DDC to CSRT CA Res: 14
Failure to Accord the referencing this motion provided by
Accused a Status Review | 40 pg 0 attch counsel and part of the POs file.

| Hearing before a Military | attch sep _
Commission file Supplemental PO supplemented with one page CSRT
' - | attachment ' decision sheet. 29 Oct. '
filed 5 Nov

Review Exhibit £/ %
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Name Motion | Response Reply Status /Comments Notes RE |
Filed Submitted Submitted Disposition
D15 1 Oct 04 150ct04 |26 Oct 04
Motion to Dismiss -
Violation of Art 103 of O attch 2 attch incl
third Geneva convention
D17 1 Oct 04 150ct 04 | 26 Oct 04
Motion to Dismiss -
Failure to state an offense | 0 attch 3 attchs
within the subject matter each sep
jurisdiction of a military file
commission and contrary 1
to the recognized laws of 2
war. 3
D18 10ct04 [ 150ct 04 26 Oct 04
Motion to Dismiss -
Violation of 42 USC Sec. 0 attch 0 attch
1981 ' '
D19 1 Oct 04 15 Oct 04 26 Oct 04
Motion to Dismiss -
Violation of Equal 0 attch 0 attch
Protection Clause
D20 10ct04 |150ct04 |260ct04
Motion to Dismiss -
Lack of Legislative 0 atich 0 attch

LG UL LUEL <

A unthnrtv

ALALLIVL ALY
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Name Motion Response Reply Status /Comments Notes RE
Filed Submitted Submitted Disposition
D21 1 Oct 04 150ct04 |26 Oct 04 23 Oct. DDC asked to provide copy of Dr
Motion to Dismiss - Matthews declaration which was a listed
Article 10 UCMI 1 missing | 3 incl in attachment in motion. (Email filing the
file motion noted the attachment was missing.)
D22 1 Oct 04 150ct 04 | 26 Oct 04 Motion missing attachment of “CV
Motion to Dismiss - expert/witness.” DDC asked to provide it 23
Lack of Personal [ attch incl | 3 sep Oct
Jurisdiction attchs
Missing 1 Note. These lengthy attachments are the
attach same as D17 Response.
D23 1 Oct 04 150ct 04 |26 Oct 04
Motion to Dismiss
for Violation of Common | 3 attch in 1 | attch incl
Atrticle 3 of the Geneva sep file in file
Conventions ‘
D30 21 0ct04 |250ct04 |28 Oct 04 Erroneously listed as Tagi’a. Changed to
Witness Request correct “Umat” on 26 Oct. APO.
Umat al-Subur ‘Ali Qassim | file
al-Qal’a includes Note request for Taqia 1s at D32.
govt denial
Decision deferred until after counsel appear
in Guantanampe, 29 Oct,
D31 26 Oct 04 | 25 Oct 28 Oct 04 *Prosecution adopted its 25 Oct response
Witness Request : 04* though filed before the resubmitted defense
Muhammed Ali Qassim al- motion.
Qal’a
Decision deferred until after counsel appear
in Guantanamo, 29 Oct.
Review Exiirit Y.
Filings Inventory, US v. Hamdan, Page 4
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Name

Motion
Filed

Response
Submitted

Reply
Submitted

Status /Comments
Disposition

Notes

D32
Witness Request
Tagia Muhsin al-Ansi

26 Oct 04

25 Oct
04*

28 Oct 04

*Prosecution adopted its 25 Oct response
though filed before the resubmitted defense
motion.

Decision deferred until after counsel] appear
in Guantanamo, 29 Oct.

D33
Motion for a Bill of
Particulars and duplicity

29 Oct 04

5 Nov (4

D34

Witness Request for
Commission Consideration
of Witness Request

Anne Marie Slaughter
(Previously D25)

29 Oct 04

XXX

D35

Witness Request for
Commission Consideration
of Witness Request

Bruce Ackerman
(Previously D26)

29 Oct 04

XxXx

D36
Witnes

¢ Rannact for
S equest 1or

Commission Consideration
of Witness Request
George Fletcher

(Previously D27)

29 Oct 04

XXX

Filings Inventory, US v. Hamdan, Page 5
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Name

Motion
Filed

Response
Filed

Reply Filed

Status /Comments
Disposition

Notes RE

D37

Witness Request for
Commission Consideration
of Witness Request
Allison Danner (Previously
D28)

29 Oct 04

XXxx

D38

Witness Request for
Commission Consideration
of Witness Request

Jordan Paust (Previously
D29)

29 Oct 04

XXX

D39

Defense Motion For
Abatement Based On
Improperly Constituted
Panel

2 Nov 04

D40
Motion to Abate
(reconsideration of D17)

3 Nov (4

D41
Protective Order (lay

[ G g A

19 Oct 04

WILLIICDHTD )

PO and C designations

Filings Inventory, US v. Hamdan, Page 6
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None
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Inactive Section

Name Motion | Response Reply Status /Comments RE
Filed Submitted Submitted Disposition
Notes

B1. 23 Jul 04 This notice was an alert that other motions would be
Protective Order (various) | (Notice) forthcoming as Protected Information Issues were resolved.

No action on this document required.
P2 23 Jul 04 Status: Prosecution and defense advised to use draft
Conclusive Notice {Notice) procedures in POM 6 to request Conclusive Notice.
(various)

Disposition: Prosecution need not file motion.
P3. 23 Jul 04 Status: 28 July. Prosecution request for extension to file
Pre-admission of Evidence | (Notice) ' motions granted until a time closer to trial when discovery is

nearer to completion, the parties have had an opportunity to
address evidentiary issues, and the issue of pre-admission is
more ripe.

No action on this document required. Prosecution will file
specific motions as required.

Review Exhibit 4"({

Page B of 1\l
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Name Motion | Response Reply Status /Comments RE
Filed Submitted | Submitted | Disposition
B Nates

P4 30 Jul Aug 09 04 Status:
Protective Order: 04
Motion of 30 July- Order
1.

Disposition: Resolved at GTMO during AUG trial term.

No further action required.

1. Unclassified, Sensitive
Materials.

2. Classified materials.

3. Books, articles,

speeches.

BS: 30 Jul Aug 09 Status:

Protective Order: 04 2004

Motion of 30 July- Order Disposition: Resolved at GTMO during AUG trial term.

2.
) No further action required.
Protective Order:
Names or other identifying
information of
investigators or
interrogators.

Review Exhibit 6/ C?

Page 7 of 1
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Name Motion Response | Reply Status /Comments
Filed Submitted | Submitted | Disposition
Notes
P16 1 Oct 04 150ct 04 | 26 Oct 04 | Denied by the PO, 29 Oct.
Motion to Abate
Proceedings 0 attch 2 attchs
incl in file
D24 18 Oct 04 This motion 1s temporarily placed on the Motions Inventory and
Witness Request will be removed unless the defense complies with directions to file
David Brahms a supplement NLLT 22 Oct.
Capt Autorino advises that the defense withdraws this motion. 22
Oct
No further action required.
D25 18 Oct 04 250ct 04 | 27 Oct 04 | Supplement filed by defense 21 Oct. (Included in same electronic
Witness Request file a motion.)
Anne Marie Slaughter attchs and ‘
supplement Denied by the Presiding Officer 29 Oct.
in 1 file
. Resubmitted as motion for the Commission, 134,
D26 18 Oct 04 250ct 04 |27 Oct 04 | Supplement filed by defense 21 Oct.
Witness Request
Bruce Ackerman attchs and Denied by the Presiding Officer 29 Oct.
supplement
inl file Resubmitted as motion for the Commission, D35,
D27 8 Oct 04 250ct04 | 27 Oct 04 | Supplement filed by defense 21 Oct.
Witness Request
George Fletcher Denied by the Presiding Officer 29 Oct.
Resubmitted as motion for the Commission, D36.
|
Review Exhibit __ 7
Filings Inventory, US v. Hamdan, Page 10
Review Exhibits 34 to 58 | | Page_ O _of _\\
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Name Motion Response | Reply Status /Comments RE
Filed Submitted | Submitted | Dispoesition
Notes
D28 18 Oct 04 250ct 04 | 28 Oct 04 | Supplement filed by defense 21 Oct.
Witness Request
Allison Danner Denied by the Presiding Officer 29 Oct
Resubmitted as motion for the Commission, D37,
D29 18 Oct 04 25 0ct 04 |28 Oct 04 | Supplement filed by defense 22 Oct.
Witness Request
Jordan Paust attchs and Denied by the Presiding Officer 29 Oct
supplement
in 1 file Resubmitted as motion for the Commission, D38.

Less resume
in sep file

Filings Inventory, US v. Hamdan, Page 11
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Military Commissions
Office of the Presiding Officer

October 24, 2004

Official Copies of all Presiding Officer Memoranda

This document contains the official, record copies of all current Presiding Officer Memoranda approved by Colonel Peter

E. Brownback, I11.

Number Title

1 Presiding Officers Memoranda

2-1 Appointment and Role of the Assistant to the Presiding Officers
3 Communications, Contact, and Problem Solving

4-2 Motions Practice*
5 Spectators to Military Commissions

6-1 Requesting Conclusive Notice to be Taken
7 Access to Evidence and Notice Provisions

8 Trial Exhibits
9 Obtaining Protective Orders and Requests for Limited Disclosure

10 Witness Requests, Requests to Depose a Witness, and Alternatives to Live
Testimony

[ In development: Qualifications of Translators/Interpreters and Detecting Possible
Errors of Incorrect Translation/Interpretation during Commission Trials

12 Filings Inventory

Dated
19 Jul 2004

16 Sep 2004
19 Jul 2004
7 Oct 2004
2 Aug 04
31 Aug 04
12 Aug 04
12 Aug (4
4 Oct 04
4 Oct 04

Not Issued

24 Oct 04

¥ A typographical error in the previous POM 4-2 has been corrected; the correction is noted in the official copy included

herein.

Keith Hodges
Assistant to the Presiding Officers

14
Review Exhibit L//

Page_ of
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Official Copies of Prasiding Officer Memoranda
Page 2 of 40
Office of the Presiding Officer
Military Commission

12 August 2004

SUBJECT: Presiding Officers Memorandum (POM) # 1-1 - Presiding Officers Memoranda
This POM supercedes POM # 1 dated 19 July 2004

1. From time to time, this Presiding Officer will, and other Presiding Officers may, feel the need
to advise counsel on matters which might affect the preparation for and trial of cases before a
Military Commission. To this end, the Presiding Officer is establishing Presiding Officers
Memoranda (POM). These memoranda will be furnished to all counsel and the Assistant to the
Appointing Authority. In general, these POMs are issued to assist the Commission, to include
the Presiding Officer, in preparing for and providing a full and fair trial under the provisions of
Military Commission Order No. 1, 21 March 2002, paragraph 4A(5), 6A(5), and 6B, and
Military Commission Instruction No. 8, paragraph 5.

2. Presiding Officer Memoranda (POMs) will also serve as interim Rules of Commission Trial.
POMs will be cancelled when the substance of the POM is incorporated into the Rules.

3. If a counsel objects to a procedure established in any POM, such objections should be made
within 7 calendar days directly to the Presiding Officer (with a CC to Mr. Hodges).

4. Future POMs, the Rules of Commission Trials, and communications with counsel may refer to
"Commission Law." Commission Law refers collectively to the President’s Military Order of
November 13, 2001, DeD Directive 5105.70, Military Commission Orders, Military
Commission Instructions, and Appointing Authority/Military Commission Regulations in their
current form and as they may be later issued, amended, modifted, or supplemented. POMs shall

be interpreted to be consistent with Commission Law and should there be a conflict, Commission
Law shall control.

5. POMs are not intended to and do not create any right, benefit, or privilege, substantive or
procedural, enforceable by any party, against the United States, its departments, agencies, or
other entities, its officers or employees, or any other person. No POM provision shall be
construed to be a requirement of the United States Constitution. Failure to meet a time period
specified in a POM shall not create a right to relief for the Accused or any other person.

Original signed by:
Peter E. Brownback 111

COL, JA, USA
Presiding Officer

Review Exhibit 49

Page 2= of
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Official Copies of Presiding Officer Memoranda
Page 3 of 40

Office of the Presiding Officer
Military Commission

SEP 16, 2004

SUBJECT: Presiding Officers Memorandum (POM) # 2-1 Appointment and Role of
the Assistant to the Presiding Officers

This POM supersedes POM # 2, dated July 19, 2004

1. Pursuant to Section 4(D), Military Commission Order No. 1, and Paragraph 3(B)(11),
Military Commission Instruction No. 6, an Assistant to the Presiding Officers has been
detailed and shall report to the Presiding Officer and work under his supervision to
provide advice in the performance of the Presiding Officer’s adjudicative functions. The
Assistant may act on behalf of the Presiding Officer. The Assistant does not act, and does
not have authority to act, on any matter or in any manner, on behalf of the Appointing
Authority. (See Appointing Authority Memorandum, SUBJECT Reporting Relationships

and Authonty of the Assistant to the Presiding Officer, Military Commissions, 19 Aug
2004.)

2. Mr. Keith Hodges has been detailed to be the Assistant. His duties are:

a. Serve as an attorney-assistant providing all necessary support to the Presiding
Officers of Military Commissions in a broad array of legal issues, to include functional
responsibility for legal and other advice on procedural, logistical, and administrative
matters and services to the Presiding Officers, Military Commissions.

b. Responsible for handling significant, complex matters assigned by the Presiding
Officer of the Military Commissions, which may require legal or other analysis of

procedural, logistical, and administrative matters outside of normally assigned areas of
responsibility.

c. Work under the supervision of the Presiding Officers to provide advice in the
performance of adjudicative functions, ex parte if required, with respect to administrative,

logistical, and procedural matiers. (See ABA Model Code of Judicial Conduct Canon
3B(7)).

d. Act on the Presiding Officer’s behalf to make logistical and administrative
arrangements.

e. Draft, coordinate, staff, and publish guidelines for Commission Proceedings to
include Presiding Officer Memoranda.

Review Exhibit 49
POM 2-1, Page | Page 2 of L}{
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Official Capfes of Prasiding Officer Memoranda
Page 4 of 40

f. Process and manage policy, procedure, and similar actions and activities designed

to contribute to the efficient operation of the Commission - both current and future
operations.

g. Coordinate the integration of operations that affect in-court proceedings with OMC
and JTF and other support personnel - to include the bailiff, security personnel, and court
reporters - in providing services to the Commission.

h. To sign FOR. THE PRESIDING OFFICER, or send emails in that capacity,
concerning any matter that the Presiding Officer could direct, or does direct, except those
that under Commission Law can only be performed personally by the Presiding Officer
or involve the vote or decision of the Commission,

i. Other duties not listed above which are consistent with improving the processes,
procedures, administration, and logistics of the Office of the Presiding Officer and the
Commissions and which are not inconsistent with paragraph 3 below.

3. The Assistant ts not authorized to:

a. Communicate or discuss any matter with any Commission member or alternate

member {except the Presiding Officer) other than to arrange for their administrative and
logistical needs.

b. Be present during any closed conference of the members.

c. Advise the Presiding Officer concerning the decision of any matter that requires
the vote of the Commission; however, the Assistant may prepare those documents and

drafis necessary or required to process, record, and disseminate any decision by the
Commission.

d. Provide any substantive advice to the Presiding Officer on any matter that
would require a vote or decision by the entire Commission. This prohibition inciudes any
advice on findings, sentence, or motions or requests which require a voic by the
Commission.

4. Except as approved in advance in writing by the Presiding Officer, Mr. Hodges is not
permitted to perform any duties for the Federal Law Enforcement Training Center or the
Department of Homeland Security that involve: advice to law enforcement concerning

an active case or investigation; advice on how to detect, investigate, or prosecute alleged
acts of terrorism or violations of international law; or any other matter that would create a
perception in the minds of a reasonable person that the Assistant’s home agency (the
Federal Law Enforcement Training Center/Department of Homeland Security) has any
part in the Commission process through the actions of the Assistant.

POM 2-1, Page 2 Rp‘:’g;zw EX‘Tbi‘l f”q
¢
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Official Copies of Presiding Officer Memoranda
Page 50f 40

5. Any email which is sent to the Presiding Officer will be CC Mr. Hodges. If counsel

believe there is a legal reason not to CC Mr. Hodges, counsel shall include that reason in
the email to the Presiding Officer,

Original signed by:
Peter E. Brownback II1
COL, JA, USA
Presiding Officer
Review Exhibit___ 49
POM 2-1, Page 3 Page S of 49
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Official Copies of Presiding Offticer Memoranda
Page 6 of 40

Office of the Presiding Officer
Military Commission

July 19, 2004

SUBJECT: Presiding Officers Memorandum (POM) # 3 - Communications,
Contact, and Problem Solving

1. This POM establishes procedures concermning how counsel are to communicate with
the Presiding Officer and the Assistant to the Presiding Officer (Mr. Hodges.) The

Presiding Officer desires not only to avoid ex parte communications, but to ensure the
accused receives a full and fair trial, that procedural matters leading to trial be handled

efficiently, and that when counsel need to communicate with the Presiding Officer, it can
be done efficiently and expeditiously.

2. The preferred method of communication with the Presiding Officer is email with CCs
to opposing counsel and the Assistant. The following email protocols will be followed.

a. Do not send classified information or Protected Information in the body of an
email or as an attachment.

b. Keep emails 1o a single subject whenever possible.
c. Identify, in the body of the email, each attachment being sent.

d. Text attachments will be in Microsoft Word. If a recipient does not have this
program, text attachments will be saved and sent as RTF (rich text format) that can be
opened by almost any word processing program. If an electronic version of a text
attachment is not available, it will be sent in Adobe (PDF). Save the email you send in
the event there is an issue as to the version of attachments being referred to,

e. If it is necessary to send images, JPG, BMP, or TIFF may be used. Consult the
Assistant if you need to send other file formats.

f. Be attentive to the size of attachments. Send multiple emails with fewer
attachments if necessary. Avoid archiving (WinZip) when possible.

g. If the Presiding Officer will need to know classified information to resolve the
matter, advise him of that fact in the email and the location of the materials that he wtll

need to review (if such facts or locations are not classified or Protected).

f. If any addressee notices an email was not CC'd to a person who needs to have a
copy, forward a copy to the person who needs that email.

Review Exhibit L"Cf
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Qfficial Copies of Presiding Cfficar Memaranda
Page 7 of 40

3. When telephonic conferences are necessary, the Presiding Officer will designate the
person to artange the conference call.

4. The Presiding Officer is responsible to insure that each accused receives a full and fair
trial. As part of this responsibility, the Presiding Officer is available not only to resolve
motions and make rulings, but also to insure that counsel have a place to go to get their
problems resolved. Any counsel who has an issue which is not being, in her/his opinion,

satisfactorily addressed by opposing counsel or by the Appointing Authority must present
the problem to the Presiding Officer.

Original signed by:
Peter E. Brownback 11

COL, JA, USA
Presiding Officer

Review Exhibit 19
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QOfficial Copies of Presiding Officer Memoranda
Page 8 of 40

Office of the Presiding Officer
Military Commission

7 October 2004

SUBJECT: Presiding Officers Memorandum (POM) # 4-2: Motions Practice
(Corrected 24 Oct (4 to change the second para 7c¢ to para 7d.)

This POM supercedes POM # 4-1 issued 12 Aug 2004

1. This POM establishes the procedures for motions practice. A "motion," as used in this
POM, is a request to the Presiding Officer, either in his capacity as the Presiding Ofticer
or for action by the full commission, for any type of relief, or for the Presiding Officer,
either in his capacity as the Presiding Officer or for action by the full commission, to
direct another to perform, or not perform, a specific act. This POM does not address or
establish procedures concerning Protection of Information as referenced in Section
6D(5), Military Commission Order No. 1, and requests to obtain access to evidence.
This POM is issued UP DOD MCQ No. 1, paragraphs 4A(5)(a)-(d) and 6A(5), and MCI
No. 8, paragraph 5. The following definitions apply.

a. A "filing" includes a motion, response, reply, supplement, notice of a motion,
request for special relief, or other communication involved in resolving a motion.

b. A “motion” is the original request from the moving party - the party requesting
the relief.

c. A “response” is the opponent’s answer to a motion,
d. A “reply” is the moving party’s answer to a response.

e. A “supplement” is a filing in regard to a motion other than a motion, response,
or reply.

f. A filing is "sent” or "filed” when the sender sends it via email to the correct
email address of the recipients. If there is a legitimate question whether the email system
worked correctly (bcunced email notification for example,) the sender shall again send
the filing until satisfied the email went through or an email receipt is received.

g. A filing is "received” when it is sent to the proper parties per paragraph 3
below - with the following exceptions:

(1) The recipient was OCONUS when the email was sent in which case the filing
is received on the first duty day following return from OQCONUS.

Review Exhibit ‘H
POM 4-2, Page 1
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Officiat Copies of Presiding Officer Mamoranda
Page 9 of 40

(2) The filing was sent on a Friday, Saturday, or Sunday when the recipient was
not OCONUS, in which case the filing is received the following Monday. If the following
Monday is a Federal holiday, the filing is received on the following Tuesday.

(3) Upon request by the receiving party or the Chief Prosecutor or Defense
Counsel or their Deputies on behalf of their counsel, the Presiding Officer establishes a
different "received date" to account for unusual circumstances. Requests to extend the
time a filing was received shall be in the form of a special request for relief.

2. The Assistant (o the Presiding Officer may not resolve motions, but is authorized to
manage the processing of motions and other filings directing compliance with this POM

to include form and content. Only the Presiding Officer may grant a delay or departure
from the time required for a filing.

3. All filings will be sent to the Presiding Officer, the Assistant, opposing counsel on the
case, and the Chief Prosecutor and Defense Counsel and their deputies. The guidance in
POM #3 (Communications, Filings, and Contact, and Problem Solving with the Presiding
Officer) applies to motions practice.

4. All filings will address only one topic with a helpfully descriptive subject line. For
example, if a counsel were working on more than one motion, each notice of motion,

each motion, each response, each reply, and each supplement, if any, would be contained
in a separate email.

5. Notice of motions. As soon as a counsel becomes aware that they will or intend to file
a motion or other request for relief, they shall file a Notice of Motion to those listed in
paragraph 3 above stating the name of the accused, specific nature of the relief that shall
be sought, and when they intend to file the motion. This requirement to file a Notice of
Motions shall not serve to delay filing requirements, or other notice of motions
requirements, establiched by the Presiding Officer, Commission Law, or POMs.

6. Acknowledgemenits and receipts. When opposing counsel receives a filing to which
they have a responsibility to reply, respond, or act, they will immediately send an email
to the sender acknowledging that the filing was received.

7. Format for motions:

a. Each motion will be styled United States of America v [Name of accused as per
the charge sheet.] Listing of a/k/a is not required.

b. The name of the motion will be descriptive. (EX: [(Government) (Defense))
Motion to Exclude the Statement of Fred Smith.) Generic names such as "Motion for
Appropniate Relief” are not helpful and will not be used.

¢. Motions will contain the following information in the following order in a
numbered paragraph. Use Arabic numbers.
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(1) A statement that the motion is being filed within the time frames and other
guidance established by this POM or other direction of the Presiding officer, or a
statement of the reason why it is not.

(2) A concise statement of the relief sought.
(3) (Optional): An overview of the substance of the motion.

(4) The facts, and the source of those facts (witness, document, physical exhibit,
etc.) As much as possible, each factual assertion should be in a separate, lettered
paragraph. This will permit responses to succinctly admit or deny the existence of facts

alleged by the moving party. If the facts or identity of the source is Protected or
classified, that status will be noted.

(5) Why the law requires the relief sought in light of the facts alleged including
proper citations to authority relied upon.

(6) The name(s) of the file(s) attached to the email that are included in support of
the motion.

(7) Whether oral argument is required by law, and if so, citations to that authority,
and how the position of the party cannot be fully known by filings in accordance with this
POM.

(8) A list of the legal authority cited, and if the authority is available on the
Internet, the URL (www.address) shall be included. A URL is not required for cases
decided by any United States court available through on-line reference services such as
Lexis or WestLaw. When the full Commission is assembled, counsel are responsible for
providing one printed copy of any authority cited to the Commission. (Note also
paragraph 12 below as to required attachments.)

(9) The identity of witnesses that will be required to testify on the matter in
person, and/or evidentiary matters that will be required.

(10) Additional information not required to be set forth as above,

& d. The subject line of the email that sends the motion will be usefully
descriptive. (EX: Defense Motion to Exclude the Statement of Fred Smith - US v Jones.)
If the motion is contained in the body of an email, the sending email address shall be
sufficient authentication. If the motion is in the form of an attachment, the attached file

shall be given a usefully descriptive name, and the attachment shall contain the typed
name and email address of the moving party as authentication.

8. Responses and other filings shall be filed not later 7 calendar days from the date
received. Relief from this requirement may be granted by the Presiding Officer. Requests
to extend the time for filing a response shall be in the form of a special request for relief.
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9. Form of responses:
a. Each response will be styled the same as a motion.

b. The name of the response shall be "{(Government) (Defense)] Response to
[(Government) (Defense)] Motion to (Name of motion as assigned by moving party.)

c. Responses will contain the following information in the following order in a
numbered paragraph. Use Arabic numbers.

(1) A statement that the response is being filed within the time frames and other
guidance established by this POM or other direction of the Presiding Officer, or a
statement of the reason why it is not.

{2) Whether the responding party believes that the motion should be granted,
denied, or granted in part. In the later case, the response shall be explicit what relief, if
any, the responding party believes should be granted.

(3) Those facts cited in the motion which the responding party agrees are correct,
When a party agrees to a fact in motions practice, it shall constitute a good faith belief
that the fact will be stipulated to for purposes of resolving a motion.

(4) The responding party's statement of the facts, and the source of thosc facts
{(witness, document, physical exhibit, etc.), as they may differ from the motion. As much
as possible, each factual assertion should be in a separate, lettered paragraph. If the facts
or identity of the source is Protected or classified, that status will be noted.

(5) A list of the legal authority cited, and if the authority is available on the
Internet, the URL (www.address) shall be included. A URL is not required for cases
decided by any United States court available through on-line reference services such as
Lexis or WestLaw. When the full Commission is assembled, counsel are responsible for

providing one printed copy of any authority cited. (Note also paragraph 11 below as to
required attachments.)

{6) How the motion should be resolved.

(7) The name(s) of the file(s) attached to the email that is included in support of
the filing.

(8) Whether oral argument is required by law, and if so, citations to that authority,

and how the position of the party cannot be fully known by filings in accordance with this
POM.

(9) The identity of witnesses that will be required to testify on the matter for the
responding party in person, and/or evidentiary matters that will be required.
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(10) Additional facts containing information not required to be set forth as above.

d. The subject line of the email that sends the response should be usefully
descriptive. (EX: Response to Motion to Exclude the Statement of Fred Smith- US v
Jones.) If the response is contained in the body of an email, the sending email address
shall be sufficient authentication. If the response is in the form of an attachment, the
attached file shall be given a usefully descriptive name, and the attachment shall contain
the typed name and erail address of the responding party as authentication.

10. Replies.

a. Counsel may submit a reply to a response being careful that matters that should
have been raised in the original motion are not being presented for the first time as a

reply. Replies are unnecessary to simply state the party disagrees with a response.
b. Replies shall be filed within three days of receiving a response,

¢. Replies shall:
(1) Be styled the same as the motion except designated a reply.

(2) Be generally in the format set forth above for responses with the information
required for responses.

11, Supplements to filings.

a. Counsel may submit supplements to filings, but supplements should be
reserved for those cases when the law has recently changed, or if material facts only
recently became known.

b. Supplements shall be filed within 3 days of receiving the filing to which a
supplement is desired, the new facts leamed, or discovery of the law that has recently
changed, provided however, that the party wishing to file a supplement has first obtained
permission from the Presiding Officer briefly stating the reason why a supplement is
necessary, and sending copies of the request as provided in paragraph 3.

c. Supplements may be filed for any reason provided however, that the party
wishing to file a supplement has first obtained permission from the Presiding Officer

briefly stating the reason why a supplement is necessary, and sending copies of the
request as provided in paragraph 3.

d. Supplements shall contain those facts, and that law, necessary to supplement a
previous filing generally following the format for replies or responses.
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12. Required attachments to all filings. Any filing that contains citations to legal or other

authority shall contain that authority as a separate attachment with the following
exceptions:

a. The authority is available in full form on the Internet in which case the URL

(www.address) shall be provided in the filing. Those providing a URL will confirm that
the URL is still valid before filing.

b. The authority is a case decided by a United States court in which case the
proper citation should be contained in the filing.

c. The authority has been previously been provided in the form of an attachment
by either party in any filing with respect to the motion to which a response, reply, or
supplement is being filed. Attachments filed in different motions shall be attached again.
In the case of large attachments previously provided to the Presiding Officer in a different

motion, a party may request an exception to the attachment requirement from the
Assistant.

d. When the full Commission is assembled, counsel are responsible for providing

one printed copy of any authority cited that was not previously provided in printed form
to the Commission.

13. Voluminous attachments not in electronic form. If a filing requires an attachment that
is not in electronic form, counsel may make a special request for relief suggesting how

the attachment shall be provided. The request shall be filed with those persons indicated
in paragraph 3 of this POM.

14. Special requests for relief.

a. Counsel may at times have requests for relief that do not involve lengthy facts
or citations to authority. A motion in the form of a special request for relief relieves
counsel of the specialized format for motions generally. For example, a counsel may
make a special request for relief using the abbreviated format below to request: an
extension of a time set by a POM or direction of the Presiding Officer; an exception to a

requirement to digitize attachments, or like matters that do not require involved questions
of law or fact.

b. Either the Presiding Officer or the Assistant to the Presiding Officers may
direct that a special request for relief be resubmitted as a motion,

¢. Counsel must not attempt to file a motion in the form of a special request for

relief to avoid submitting a notice of motions, or because the time for a notice of motion
or other filing has passed.
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d. The content of a special request of relief will contain the style of the case, the
precise nature of the relief requested, those facts necessary to decide the request, citations
to authority, and why the relief is necessary.

e. The special request for relief will include counsel's statement and rationale
concerning whether the Presiding Officer may grant the relief on his own or if the relief
sought can be granted solely by the full commission.

15. The Chief Prosecutor or Defense Counsel, or their Deputies, should request that the
Presiding Officer set & time for a reply or other filing when their respective prosecutor or
defense counsel is unavailable in situations not addressed in this POM. Requests to
extend the time shall be in the form of a special request for relief,

16. Time for filing motions and other filings. The Presiding Officer will ordinarily set
the schedule for the time to file notice of motions, motions, and other filings. If no
specific schedule is set, the following appties:

a. Notice of motions shall be filed within § calendar days of the day that the
Presiding Officer announces the date of the first open session with the accused. (Note this
is not the same as the date of the first open session with the accused.)

b. Motions shall be filed within 7 calendar days after the notice of motions is due
as per paragraph 16a above.

c. Responses shall be filed not later than 7 calendar days after receiving a motion.

d. Replies shall be filed not later than 5 calendar days after receiving a response.

17. Filings that are substantially or entirely comprised of classified information. In the
event that a motion or filing is comprised entirely or substantially of classified
information, the person preparing the filing will send a notice of motion sufficiently
detailed - consistent with not revealing classified information - to assist the Presiding
Officer in scheduling resolution of the matter. Counsel will then provide a complete
filing in written form with opposing counsel following the format described in this POM.
Counsel preparing the filing will make two additional copies for the Presiding Officer
and Assistant to review when security considerations can be met.

18. Rulings. The Presiding Officer shall make final rulings on all motions submitted to
him based npon the written filings of the parties submitted in accordance with this POM,
and the facts and law as determined by the Presiding Officer, unless:

a. Material facts are in dispute that are necessary to resolution of the motion
requiring the taking of evidence, or

b. A party states in a filing that the law does not permit a ruling on filings alone
accompanied by authority why the Presiding Officer cannot rule on the filings alone, or
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c. The motion requires action by the full commission.

19. Nothing in this POM should be construed to dissuade counsel from sharing that
information, to include motions and other filings, to ensure a full and fair trial.

20. A notice of motion is not a motion, and it does not place an issue or matter before the
Commission for decision. If a party files a notice of motion but does not file a motion,
the Commission will not take any action on the underlying issue.

21. Various matters have been presented to the Appointing Authority for his decision

and/or action. A request to the Appointing Authority is not a request for the Commission
to take action or grant relief.

a. If a party wishes the Commission to grant relief or take action on a matter which
has been raised with, or is currently before, the Appointing Authority the party must file a
motion or request for other relief in accordance with this POM.

b. If a party has requested the Appointing Authority to grant relief or take action,
and that request is denied, the party may request the Commission grant the same or
different relief by filing a motion or request for other relief in accordance with this POM.
All filings and other matters exchanged between the party and the Appointing Authority
will be forward with the motion or request for other relief.

Original Signed by:
Peter E. Brownback II1

COL, JA, USA
Presiding Officer
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Office of the Presiding Officer
Military Commission

August 2, 2004

SUBJECT: Presiding Officers Memorandum (POM) # 5 - Spectators to Military
Commissions

1. Commission Law provides for open Commission proceedings except when the
Presiding Officer determines otherwise. Commission Law also charges the Presiding
Officer to maintain the decorum and dignity of all Commission proceedings.

2. The attached document, “Decorum for Spectators Attending Military Commissions,”
shall be in force whenever the Commission holds proceedings open to spectators. The
attachment may be used by bailiffs, security personnel, those with Pubiic Affairs
responsibilities, and other Commission personnel to inform spectators and potential
spectators of the conduct and attire expected.

3. There are other rules that pertain to media personnel that have been prepared and
disseminated by Public Affairs representatives. The attachment does not limit or change
rules that are applicable to the media.

Criginal Signed by:
Peter E. Brownback Il

COL, JA, USA
Presiding Officer
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Decorum for Spectators Attending Military Commissions

The decorum and dignity to be observed by all at the proceedings of this Military
Commission will be the same as that observed in federal courts of the United States.

Spectators, inciuding members of the media, are encouraged to attend all open

Commission proceedings. The proceedings may be closed by the Presiding Officer for
security or other reasons.

The following rules apply to all military commission observers in the courtroom.
Failure to follow these rules may result in being denied access to the courtroom, and

could result in a charge of contempt of court and expulsion from commission-related
activities at Guantanamo Bay, Cuba.

a. All military commission observers must wear appropriate attire. Generally,
casual business attire is appropriate for civilians. Examples of acceptable casual
business attire include: long-pants, knee-length skirts, collared shirts with sleeves, and
covered-toe shoes. Inappropriate attire would include, but is not limited to, the
following: shorts, sleeve-less shirts (tank tops, halter tops, etc.), denim jeans, T-shirts,
mini skirts, any accessories or other clothing attire with political slogans, sneakers or
tennis shoes, and sandals. Individuals wearing inappropriate attire will not be permitted
to observe courtroom proceedings in the courtroom.

b. No distractions are permitted during active court sessions to inciude, but not
limited to: talking, eating, drinking, chewing gum, standing and stretching, sleeping,
using tobacco products, or other disruptions. Due to the hot and humid environment in
Guantanamo Bay, bottled water with a re-closable lid will be permitted in the courtroom.

No other beverages are permitted in the courtroom while commissions are in active
session.

¢. Entering and exiting the courtroom will be limited to extreme emergencies, and
every attempt should be made to take bathroom breaks during court recesses.

d. Military commission observers are not permitted to interact with trial
participants either during active sessions or breaks in the proceedings. Trial participants
include: the Presiding Officer, panel members, prosecutors, defense counsel, the
accused, witnesses, guards, court reporters, translators, and other personnel assisting
in the conduct of military commissions. Military commission observers are also
expected to respect the privacy of other military commission observers during trial
recesses and not press for unsolicited interactions.

e. Computers, laptops, PDis, PDAs, pagers, cell phones, Waikmans, audio
recorders, video recorders, cameras, and any and all other types of electronic or battery
operated devices are not permitted in the courtroom during sessions. Not only can
these devices be distracting to others in the courtroom, but they pose a substantial
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security risk. Notebooks, pens, pencils, and paper are permitted for note taking, but not
sketching or artistic renditions of observations.

g. It is improper for anyone to visibly or audibly display approval or disapproval
with testimony, rulings, counsel, withesses, or the procedures of the Commission during
the proceedings. For the same reason, signs, placards, leaflets, brochures, clothing, or

similar items that could convey a message about the proceedings are also not allowed
in the courtroom or in the courtroom’s vicinity.

h. As is customary in courts, spectators will rise when the Commission as a
whole, or the Presiding Officer alone, enters or depart the courtroom.

i. Members of the media are reminded they have agreed to certain rules
established by the Public Affairs staff.

Commission officials know that spectators appreciate the need for security in any public

building, and we ask that you cooperate with security personnel when they screen
spectators and their property.

BY DIRECTION OF THE PRESIDING OFFICER, MILITARY COMMISSION
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Office of the Presiding Officer
Military Commission

August 31, 2004

SUBJECT: Presiding Officers Memorandum {(POM) # 6-1, Reguesting Conclusive Notice
to be Taken

1. This POM supersedes POM 6 dated 12 August 2004

2. Military Commission Order 1 permits the Commission to take conclusive notice. This POM
establishes the process for such requests, This POM is issued under the provisions of MCQ No.
1, paragraphs 4A(5)(a) and {¢) and paragraph 6D{4).

3. When Counsel are aware they will request the Commission to take conclusive notice, they are
encouraged to work with npposing counsel. Counsel may agree - in writing - that they do not,
and will not, object af trial to the Commission's taking conclusive notice of a certain fact. It is
unnecessary to involve the Presiding Officer, the Assistant, or the Commission while Counsel

work these issues with each other. Counsel may also agree to stipulations of fact in lieu of
requesting that conclusive notice be taken.

4. The matter/fact(s) to which conclusive notice is to be taken must be precisely set out. Any
agreement or stipulation shall specify whether the facts shall be utilized by the Commission on
merifs, sentencing (if such proceedings are required,) or both.

5. If counsel have agreed to take conclusive notice (or enter into a stipulation of fact,) the
writing encompassing that agreement shall be emailed by the Counsel who requested the notice
(or, if jointly requested, both counsel) to opposing counsel, Chief and Deputies of the
Prosecution and the Defense, the Presiding Officer, and the Assistant. At the trial where the
conclusive notice or a stipulation is to be used, the counsel offering the stipulation or conclusive
notice is responsible for presenting the conclusive notice or stipulation to the Commission.

6. If Counsel desires that the Commission take conclusive notice, but s/he is unable to obtain the
agreement of opposing Counsel, the Counsel desiring that conclusive notice be taken shall:

a. Send an email to the Presiding Officer, and the Assistant, with copies furnished to
opposing counsel, and Chief and Deputies of the Prosecution and the Defense.

b. The body of the email, or an attachment, shall be styled in the name of the case and be

titled “Request to Take Conclusive Notice - [Subject] [Us v. last name of Accused].” The subject
line of the email shall be the same as the title.
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¢. The content of the email, whether in the body or an attachment, shall contain the
following matters in separate numbered paragraphs as follows:

(1). The precisé nature of the facts to which conclusive notice is requested. See paragraph
4 above as to the content of this portion of the request.

(2). The source of information that makes the fact generally known or that cannot
reasonably be contested.

(3). Other information to assist the Commission in resolving the matter,
7. The counsel receiving a request as stated in paragraph 6 shall:

a. Within three duty days of receiving the email in paragraph 6 above (the definition of
“received” shall be as provided in POM #4-1), the Opposing party shall “reply all” to the email
set out in paragraph 6 above and answer in the following, separately numbered paragraphs:

(1). That the responding Counsel (agrees) (disagrees) that conclusive notice shall be
taken.

(2). If the Counsel disagrees:
(a). The reasons therefore,
(b). Any contrary sources not cited by the requesting Counsel.
{c). Other information to assist the Commission in resolving the matter.

b. The response provided by the responding party as described in this paragraph shall be
the party’s opportunity to be heard, unless there is a legal basis why the Commission should
reserve decision on the matter until oral argument can be heard.

8. Replies by the requesting party. Counsel who originally requested the conclusive notice is not
required to reply to the email sent in accordance with paragraph 7 above unless it is to withdraw
the request for conclusive notice. If additional information is needed, the Commission, acting
thry the Presiding Officer for administrative ease, will request it.

9. Timing.

a. Counsel shall attempt to obtain agreement on conclusive notice or stipulations of fact
at the carlicst opportunity to assist in trial preparation for all.

b. As soon as it appears to Counsel that a party will not agree to a request that conclusive
notice be taken, that Counsel shall send a request as provided in paragraph 6 above.

c. If Counsel have not resolved a request to take conclusive notice within 20 duty days of
the date for the session, they shall send the request as provided in paragraph 6 above.
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10. Stipulations of fact. While Counsel are free to use stipulations of fact in lieu of agreeing on
the taking of conclusive notice, the Commission has no authority, and shall not be asked, to
require a party to enter into a stipulation of fact.

Original Signed by:
Peter E. Brownback IIT

COL, JA, USA
Presiding Ofticer
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Office of the Presiding Officer
Military Commission

12 August 2004

SUBJECT: Presiding Officers Memorandum (POM) # 7 - Access to Evidence and Notice
Provisions

1. Ome of the many components of a fair, full, and efficient trial is that the parties are able to
obtain access to evidence. Failure to provide access to evidence as provided for by Commission
Law can result in parties not being able to properly prepare their cases, unnecessary delays in the
trial, and sanctions by the Presiding Officer. This POM is issued under the provisions of MCO
No. 1: paragraph 4A(5)(a), (b), and (c); paragraph 6A(5), including subparagraphs (a), (c), and
(d); and paragraph 6B(1) and (2).

2, Commission Law contains many provisions concerning access to evidence, time frames,
notice, and the like. This POM is not intended to restate Commission Law, and parties are
responsible for complying with Commission Law requirements. This POM:

a. Establishes procedures for counsel to obtain a ruling from the Presiding Officer if they
believe the opposing has not complied with an access to evidence requirement.

b. Establishes time frames for providing access or notifications when modification of the
time frames is within the discretion of the Presiding Officer.

¢. Does not address requests for witnesses or “investigative or other resources.” (MCO
#1, Section SH.)

d. Does not modify those procedures established by Commission Law with respect to
Protected Information.

¢. Does not modify, circumvent, or otherwise alter any law, rules, directives, or
regulations concerning the handling of classified information.

3. Basic principles:

a. When parties comply with access to evidence requirements and the parties provide
what Commission Law requires at the time stated by Commission Law, POMs, or orders of the

Presiding Officer, the access to evidence process will not ordinarily require involvement by the
Presiding Officer or the Assistant.

b. The Presiding Officer and the Assistant should NOT be involved in the routine process
of a party’s compliance with access to evidence requirements. The parties should provide that
access in the manner required, and at the time required, as set out in Commission Law, POMs,
orders of the Presiding Officer, or otherwise by direction of the Presiding Officer, There is
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ordinarily no reason for the Presiding Officer or the Assistant to receive copies or access to that
information that is the subject of complying with access to evidence requirements unless a
dispute arises as to whether a party is entitled to access to evidence.

c. To avoid unnecessary disputes at trial concerning whether access has been given to
certain information, the parties should have procedures to ensure they are able to demonstrate
that access has been given to evidence, Because much access to evidence has probably been
given before the publication of this POM, it is advisable for the parties to prepare lists of what
has already been provided - and how and when that was done - if this has not been done already.
Such lists, if any, should not be provided to the Presiding Officer or the Assistant unless
specifically requested. Such lists should be brought to any session of the Commission.

4. Time frames. The time frames for access to evidence and notice shall be as prescribed by the
Presiding Officer through POMs, Docketing Request ORDERS, other ORDERS, or other
direction. In the absence of direction by the Presiding Officer, Commission Law shall govern.

5. Presiding Officer availability to resolve access to evidence issues.

a. The Presiding Officer is available to resolve access to evidence issues. This POM
should not, however, be interpreted as a replacement for the usual professional courtesy of
working with opposing counsel to resolve issues. For example in the case of a missed
notification, it is professionally courteous to ask opposing counsel to provide the notice before
requesting the Presiding Officer for relief. When such attempts have been tried without success,

or counsel believes that a further request will be unproductive, this POM provides the procedure
that should be used.

b. Counsel should immediately request the Presiding Qfficer’s assistance in the following

situations as soon as it appears to counsel that any of the following occurred and working with
opposing counsel has been reasonably tried and has failed:

(1). A notice requirement was due, and the notice has not been given, despite a reminder.
(2). Access to evidence was required, and the access was not given, despite a reminder.

(3). Access was requested and denied by the opposing party.

c. When any of the situations listed in paragraph 7b, or other issues involving access to
evidence arise, the party will prepare a special request for relief using the format generally as
provided in POM #4. The email request to the Presiding Officer, Assistant, opposing counsel,
and the Chief Prosecution and Defense and their deputies shall contain the information below.

Each request shall be the subject of a single email with a helpfully descriptive subject line and
contain the following as a minimum:

(1). Style of the case.
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(2). One of the following as the case may be:

(a). If notice was due and not given, cite the requirement for the notice, when it was due,

efforts to obtain notice, and that notice has not been received as of the date of the request to the
Presiding Officer.

(b). If a party was required to give access and did not, cite the requirement for the access,
when it was due, efforis to have opposing counsel to provide the access, and that access has not
been provided as of the date of the request to the Presiding Officer.

(c). If counsel requested access and access was denied, cite the authority that requires
opposing counsel to provide access, when it was requested, efforts to have opposing counsel to

provide the access, and that access has not been provided as of the date of the request to the
Presiding Officer.

(d). In every case of required access, or a request for access that was denied, how the

documents are necessary and why the requesting party believes the requested evidence is
reasonably available. (MCO #1, Section 5H.)

QOriginal Signed by:

Peter E. Brownback 111

COL, JA, USA
Presiding Officer
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Office of the Presiding Officer
Military Commission

12 August 2004

SUBJECT: Presiding Officers Memorandum (POM) # 8 - Trial Exhibits

1. This POM establishes guidelines for marking, handling, and accounting for trial exhibits in
Military Commission Trials. This POM is issued under the provisions of MCO No. 1,
paragraphs 4A(5)(a) and (c).

2. Definitions:
a. Exhibit:

(1). A document or object, appropriately marked, that is presented, given, or shown to
the Presiding Officer, other Commission Members, or a witness during a session of the
Commission.

(2). A document or object, appropriately marked, that is offered or received into evidence
during a session of the Commission, or referred to during a Commission session as an exhibit.

(3). Other documents or objects that the Presiding Officer directs be marked as an exhibit.

b. Prosecution or Defense Exhibits for identification are exhibits sponsored by a party
and (1) intended to be considered on the merits or sentencing, if sentencing proceedings are
required, but either not yet offered into evidence, or offered into evidence and not received, or
(2) not intended to be corsidered on the merits or sentencing, but used in some other manner

during the trial such as in the case of a statement used to refresh the recollection of a witness
with no intent to offer the statement.

c. Prosecution or Defense Exhibits are exhibits that have been offered and received into
evidence on the merits or sentencing if sentencing proceedings are required.

d. Review Exhibits are those exhibits:

(1). Presented to the Presiding Officer or other Commission members for consideration
on a matter other than the issue of guilt or innocence, or a sentence if there are sentencing
proceedings. Motions, briefs, responses, replies, checklists, and other writings used during
motions practice are emong the most common form of Review Exhibits,

(2). The Presiding Officer may decline, in the interests of economy, to have lengthy
publications or documents marked as Review Exhibits when the precise nature of the document
can be readily identified at the session and later on Review. Examples would be well-known
directives, rules, cases, regulations, and the like.
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e. Attachments are docutments referred in, and attached 10, a Review Exhibit. Prosecution

and Defense exhibits shall not have pages marked as attachments unless so marked in the
original form of the exhibit.

f. Dual use exhibits. An exhibit identified on the record that is needed for a purpose other
than the reason for which it was originally marked. A dual purpose exhibit allows an exhibit to
be used for more than one purpose without having to make additional copies for the record.
Example 1: A Review Exhibit that a counse] wants the Commission to consider on the merils.

Example 2: A counsel marks an exhibit for identification but does not offer it, and opposing
counsel desires to offer that exhibit,

3. Rules pertaining to the marking, handling, and referring to exhibits.

a. Any exhibit provided to the Presiding Officer, a Commission member, or a witness
during a session of the Commission shall be properly marked.

b. Any cxhibit referred (o in 2 session before the Commission as an exhibit shall be
properly marked.

c. Any exhibit that is displayed during an open session for viewing by a witness, the
Presiding Officer, or a Commission member during a session of the Commission shall be
properly marked. In the case of an electronic presentation (slides, PowerPoint, video, audio or

the like,) the Presiding Officer shall direct the form of the exhibit to be marked for inclusion into
the record.

e. Parties that mark or offer exhibits that cannot be included into the record or

photocopied - such as an item of physical evidence - shall inquire of the Presiding Officer the
form in which the exhibit shall be inciuded in the record.

d. Before an exhibit is referred to by a counsel for the first time, or handed to a witness,
the Presiding Officer, or a member of the Commission, during a session of the Commission, it

shall be first shown to the opposing counsel so opposing counsel knows the item and its marking.

4, How exhibits are to be marked. See attachment B.

5. Marking the exhibits - when and whom.

a. Before trial. Counsel are encouraged to mark exhibits they intend to use at a session of
the Commission in advance of that session. Pre-marking of Prosecution or Defense Exhibits may

also include the appropriate numbers or letters. Numbers shall not be applied to Review Exhibits
in advance of any session.

b. At trial. Counsel, the reporter, or the Presiding Officer may mark exhibits during trial,
or may add numbers or letters to exhibits already marked.
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6. Marked exhibits not offered at trial and out of order exhibits,

a. Counsel are not required to mark, offer, or refer to exhibits in the numerical or
alphabetical order in which they have been marked. Example: The Defense pre-marked Defense
Exhibits A, B, and C all for identification. At trial, the Defense wishes to refer to or offer

Defense Exhibit C for identification before Defense Exhibit A or B for identification has been
offered or mentioned, That IS permissible.

b. If an exhibit is pre-marked but not mentioned on the record or offered, counsel are
responsible for ensuring that the record properly reflects exhibits by letter or number that were
marked but not mentioned or offered. This is ordinarily done at the close of the trial. Example:

“Let the record reflect that the Prosecution marked, but did not offer or mention, the following
Prosecution Exhibits: 3, 6, and 11,7

c. Exhibit for identification marking as compared to the exhibit recetved. If an exhibit for
identification is received into evidence, the received exhibit shall carry the same letter or
number. Example: Offered into evidence are Prosecution exhibits 1, 2, and 3 for identification.

PE 1 and 3 for ID are not received. PE 2 for 1D is received. Once received, what was PE 2 for
ID is PE 2.

7. How exhibits are offered.

a. Proseculion and defense exhibits. In the interests of economy, to offer an exhibit, it is
only necessary for counsel to say, “[(We) (The Defense) (The Prosecution)] offers into evidence

what has been marked as [{Prosecution Exhibit 2 for identification) (Defense Exhibit D for
identification).]

b. Review exhibits. Review exhibits are not offered. They become part of the record once
properly marked.

8. Confirming the status of an exhibit. The reporter and Presiding Officer together shall keep the
official log of whether an exhibit has been offered or received. Counsel may, and are encouraged
to, confirm with the reporter and the Presiding Officer of the status of an exhibit.

9. Control of exhibits. During trial, and unless being used by counsel, 2 witness, or the
Commission, all exhibits that have been mentioned on the record, offered, or received, and all
Review Exhibits, shall be placed on the evidence table in the courtroom consistent with

regulations concerning the control of classified and Protected Information. After trial, the court
reporter and the Security Officer shall secure all exhibits unti] the next session.
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8. Sample form. Counsel are welcome to use the form at attachment A to assist in marking and
managing their exhibits.

Original Signed by:
Peter E. Brownback 111
COL, JA, USA
Presiding Officer
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Exhibit Log. USv, Page  of
Pages
# | Description Ref’'d to | Offered | Received Confirm
i on record with
r — 1J reporter
I
I
L
|
|
|
I |
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Attachment B, Presiding Officers Memorandum # 8, Trial Exhibits

Unclassified Exhibits

Exhibits that are not Protected Information

Type of Exhibit

Examples

First Page - Single Page Exhibit

Multiple Page Exhibits

Prosecution Exhibits for Identification.
Use Arabic numerals

Prosecution Exhibit 1 for Identification OR
PE 1 for identification OR
PE 1 forID

First page: PE 1 for ID Page 1 of 24
Subsequent pages: 2 of 24, 3 of 24 erc.

Defense Exhibits for Identification.
Use letters. After the letter Z is used, the next

Defense Exhibit A for Identification OR
DE A for identification OR

First page: DE A for ID Page 1 of 24
Subsequent pages: 2 of 24, 3 of 24 etc.

exhibit shall be AA. DE A for ID

Prosecution Exhibits and Defense Exhibits | Presiding Officer or Reporter will mark First page: Mark through on first page.
through Subsequent pages: No markings necessary if properly
for-Tdentifieation OR marked as above.
for 1.

Revigw Exhibits Review Exhibit 1| OR First page: RE 1, Page | 0f 24

eMrabic numbers RE 1 Subsequent pages: 2 of 24, 3 of 24 eic.
ﬁt:shments Attachment | to RE 3 OR First page: Attachment 1 to RE 3, page | of 3
ettd&s or numbers depending on how Aftachment A to RE 3 Subsequent pages: 2 of 3, 3 of 3.

|

deftd in the Review Exhibits
4
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Office of the Presiding Officer
Military Commission

October 4, 2004

SUBJECT: Presiding Officers Memorandum (POM) # 9 - Obtaining Protective Orders and
Requests for Limited Disclosure

1. This POM addresses Protective Orders and Limited Disclosure pursuant to Section 6D(5),
Military Commission Order No. 1. Whether a Protective Order is granted or disclosure is limited
is a decision for the Presiding Officer without involvement of other Commission members. See
Section 5, Military Commission Instraction # 8 dated 31 August 2004,

2. Protective Orders - generally. As soon as practicable, counsel for either side will notify the
Presiding Officer of any intent to offer evidence involving Protected Information. When counsel

are aware that a Protective Order is necessary, they are encouraged to work with opposing
counsel on the wording and necessity of such an order.

3. When counsel agree to a Protective Order. Counsel may agree - in writing - that a
Protective Order is necessary. In such instances, it is unnecessary to involve the Presiding
Officer or the Assistant while counsel work these issues. When counsel agree that a Protective
Order is necessary, the counsel requesting the order shall present the order to the Presiding
Officer for approval and signature along with those necessary representations that opposing

counsel does not object. This may be done by email, or if during the course of a Commission
session, in writing.

4. When counsel do not agree to a Protective Order. If a party requests a Protective Order

and the opposing counsel does not agree with the necessity of the Order or its wording, the
counsel requesting the Order shall;

a. Present the requested order to the Presiding Officer for signature along with the below
information in writing. The below information may be transmitted in any format convenient to
include in the body of an email:

(1). Why the order is necessary.
(2). Efforts to obtain the agreement of opposing counsel.

b. The requesting counsel will CC or otherwise provide copies of the requested
information to opposing counse] unless Commission law permits the matter to come to the
Presiding Officer’s atiention ex parfe. In the case of a prosecution requested Protective Order,
only the detailed defenise counsel must always be served. The Civilian Defense Counsel will be
served if they are allowed access to the information sought to be protected. Foreign Attorney

Consultants shall not be served unless they are authorized under Commission Law to receive the
items.
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¢. The Presiding Officer will, if time and distance permits, hold a conference with
Prosecution counsel and the Detailed Defense Counsel, and if under circumstances that
Commission Law permits, the Detailed civilian counsel, prior to signing a contested protective
order, The objective of such conferences will be to have a contested protective order become an
agreed upon protective order, consistent with security and other requirements, if possible and

practical. Consequently, both sides will be prepared to explain their position on the proposed
order.

5. Limited disclosure requests. When the prosecution requests that the Presiding Officer
exercise his authority under Section 6D(5)(b), Military Commission Order No. 1, the prosecution
shall provide to the Presiding Officer the following materials. An Order for the Presiding

Officer’s signature dirscting limited disclosure that contains the following information:

a. To whom the limitation shall apply (the accused, detailed defense counsel, civilian
defense counsel.)

b. The method in which the limitation shall be implemented (which option under section

6D(S)bY)-(iii).
¢. In the case of a limitation under section 6D(5)(b)(i), the information to be deleted.

d. In the case of a limitation under section 6D(5)(b)(ii), the nature of the information to
be summarized and the summary to be substituted therefore.

e. In the case of a limitation under section 6D{5)(b){(iii), the nature of the information to
be substituted, and the statement of the relevant facts that the limited informatton would tend to
prove.

f. The reasons why it is necessary to limit disclosure of the information, and whether
other methods of protecting informatton could be fashioned to avoid unnecessarily limiting
disclosure.

g. Whether the prosecution intends to present the information whose disclosure is sought
to be limited to the Commission.

h. If the request to the Presiding Officer was served on, or shared with, the detailed
defense counsel, any submission by the detailed defense counsel. If the request was not served
on or shared with the detailed defense counsel, the reasons why it was not.

Original Signed by:

Peter E. Brownback I1IT
COL, JA, USA
Presiding Officer
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Office of the Presiding Officer
Military Commission

October 4, 2004

SUBJECT: Presiding Officers Memorandum (POM) # 10 - Witness Requests,
Requests to Depose a Witness, and Alternatives to Live Testimony

1. This POM governs how counsel may obtain a decision from the Presiding Officer, or
the Commission, to obtain witnesses or alternatives to live testimony. It also contains the
procedure to request fo depose a witness.

2. This POM establishes the procedures for requesting the Commission to produce a
witness on motions, the merits, sentencing, or otherwise, that has been denied by the
Prosecution or the Appointing Authority. While this POM does not stipulate the format
for an initial request to the Prosecution or the Appointing Authority, it is strongly
recommended that counsel use the format below. By so deoing, if the initial request is
denied, the Commission may make an efficient and speedy decision on the matter to
assist counse] in preparing their cases. Failure to provide the necessary information when
making a request for a witness often leads to requests being initially denied by the
government, which can produce needless inefficiency when a challenge to that decision is
taken to the Presiding Officer or the Commission.

3. A request, or noting that a particular witness is needed (or needs or should be
deposed), in a motion or other filing is NOT a substitute for a witness request. If counsel
are aware that a witness is necessary or should be deposed on a motion or other filing, not
only should that be addressed in accordance with POM #4-1, but the counsel is also
required to file a request in accordance with this POM.

4, If the defense requests, and the prosecution has denied, a defense request, the defense
shall within 3 duty days of learning of the government’s denial - or when there has been
inaction by the government on the request for 3 duty days - submit a “Request for
Witness (or a Request for a Deposition)” as outlined below to opposing counsel, the
Presiding Officer, and the Assistant. Each request shall be separate, and each request
shall be forwarded by a separate email with the subject line: Witness Request (or Request
far a Deposition) - [Name of Witness] -~ US. v. [Name of Case]. Counsel may forward the
request either by attachment or in the body of an email. Each of the below items shall be
in a separate, numbered paragraph:

a. Paragraph 1: {Style.} A formal document is unnecessary, An attachment or
email shall be styled: Witness Request (or Request for a deposition) - [Name of
Witness] - US. v. [Name of Case].

b. Paragraph 2. {Identity of witness and translator needs.} The name of the
witness to include alias, mailing address, residence if different than mailing address,
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telephone number, and email address. Also indicate the language and dialect the witness
speaks (if not English) so translator services can be made available if necessary.

c. Paragraph 3. {Synopsis of witness’ testimony}. What the requester believes the
witness will say. Note: Unnecessary litigation often occurs because the synopsis is
insufficiently detailed or is cryptic. A well-written synopsis is prepared as though the

witness were speaking (first person), and demonstrates both the testimony’s relevance
and that the witness has personal knowledge of the matter offered.

d. Paragraph 4: Source of the requestor's knowledge about the synopsis. In other
words, how does counsel know that the witness will testify as stated?

e. Paragraph 5: Proposed use of the testimony - motions (specify the motion),
case-in-chief, rebutial, sentencing, other.

f. Paragraph 6: How and why the requestor believes the witness is reasonably
available, and the date of the last communication with the witness and the form of that
communication.

g. Paragraph 7: Whether the requestor would agree to an alternative to live
testimony to present what is described in the synopsis to the Commission, or the reasons
why such an alternative is NOT acceptable. (Nofe: It is unnecessary to state that live
testimony is better than an alternative so the Commission can personally observe a
witness’ demeanor. State here reasons other than that basis.)

(1). Conclusive notice.

(2). Stipulation of fact.

(3). Stipulation of expected testimony.
(4). Telephonic.

(5). Audio-visual.

(6). Video taped deposition.

(7). Video-taped interview.

(8). Written statement.

h. Paragraph 8: Whether any witness requested by the defense, or being called by
the government, could testify to substantially the same matters as the requested witness.

i. Paragraph 9 If the witness is to testify as an expert, the witness’ qualifications
to do so. This may be accomplished by appending a curriculum vitae to the request. This

Review Exhibit 4q
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should also include a statement of law as to why the expert is necessary or allowable on
the matter in question.

j. Paragraph 10: Other matters necessary to resolution of the request.

5. Action by the government upon receipt of a request - government agreement. If
the government and defense agree that the witness should be produced or deposed, the
government need not prepare a response to the request. If the parties agree to an
alternative to the live testimony of a witness in the form of a writing (conclusive notice,
stipulation, or statement), the parties will immediately prepare the agreed upon writing.
Once agreement has been reached on the request {and the writing), the prosecution shall

notify opposing counsel, the Presiding Officer, and the Assistant that agreement has been
reached.

6. Action by the government upon receipt of a request - government does not agree.
If the government will not produce the requested witness or does not agree to a
deposition, or if the government and defense cannot agree on the wording of any writing
that will be a substitute, the govermment will prepare a response within 3 duty days of
receiving a request and file it with opposing counsel, the Presiding Officer, and the
Assistant. The prosecution shall address, by paragraph number, each assertion in the
defense request to which the government does not agree or wishes to supplement.

7. Timing. Requests for witnesses, unless otherwise directed by the Presiding Officer,

shall be made to the prosecution by the defense not later than 30 business days before the
session in which the witness is first needed to testify.

8. Resolution by the Presiding Officer. In accordance with paragraph MCO #1, section
5H, the Presiding Officer will approve those witness requests to the extent the witness is

necessary and reasonably available. The decision will be communicated to the
prosecution and the defense.

9. If the Presiding Officer does not approve the request, the defense shall give notice

within 3 duty days if they intend to request the entire Commission to grant the request in
accordance with MCO #1, Section 61X(2)(a).

Signed by:

Peter E. Brownback 111

COL, JA, USA
Presiding Officer
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POM 11, SUBJECT: “Qualifications of Translators/Interpreters and Detecting Possible
Errors of Incorrect Translation/Interpretation during Commission Trials,” is in

developmental stages and has not been issued as of 24 Oct 2004,
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Office of the Presiding Officer
Military Commission

October 24, 2004

SUBJECT: Presiding Officers Memorandum (POM) # 12 - Filings Inventory

Note -- On the effective date of this POM, POM 11 was in the developmental stage and had not yet been
issued.

1. The Presiding Officer previously adopted a process so that documents (¢.g., motions, witness

request, other filings) could be filed by email. See POMs 3, 4-2, 6, 7, and 10. This process was
adopted because:

a. Most items filed with the Commission are prepared in electronic form.
b. Documents not in electronic form can be easily converted into an electronic file.

¢. The counsel, Assistant, members, court reporters, Presiding Officer and those who
need to file and receive filings are often in geographically diverse locations.

d. Electronic filing enables counsel anywhere in the world with email access (to include
web based accounts) to make and receive filings.

e. Service of filings by mail or courier is slow and expensive. Some filings are made to
and from Guantanamo Bay, Cuba where service by mail is impractical.

f. Electronic filing is fast, reliable, efficient and creates an electronic file that can be
efficiently and quickly shared with others.

g. Electrouic filing creates and retains a precise record of dates and times on which filings
and other actions took place.

2. A problem is that electronic filing enables parties to send emails or “CC” (carbon copy) emails
to anyone. If a filing is sent to many, it is sometimes difficult to know whe the intended or action

recipient is. Similarly, those who receive large numbers of emails may overlook an email that
was intended for them specifically.

3. This POM establishes a requirement for the Assistant to maintain a “Filings Inventory” (in
progress, prior to the date of this POM, as a “Motions Inventory.”) The purpose of the Filings
Inventory is to make clear what filings (motions, responses, replies, attachments, and other
filings) are before the Presiding Officer or the Commission. The NOTES section on previously
issued Motions Inventory is superseded by this POM.
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4. Establishing the Filings Inventory. The Assistant shall establish a Filings Inventory for each

case referred to the Commission reflecting those filings pending before the Presiding Officer or
the Commission.

a. As soon as the first filing on an issue is received, the Assistant shall assign a filing
designation with one of 4 below categories followed by a number:

P for a filing or series of filings initiated by the prosecution.
D for a filing or series of filings initiated by the defense.

PO for a filing or series of filings initiated/directed by the Presiding Officer.
C for a filing or series of filings initiated/directed by the Commission as a body.

Other categories may be added at a later time.

b. The number following the category designation shall be the next unused number for

the category and case. The filing designation (category and number £X: PE2, D4, PO1, C1) shall
be unique for each case and the designation shall not be reused.

¢. To identify a specific document that was filed, the filing designation may add a simple
description of the nature of the filing such as Motion, Response, Reply, Supplement, Answer, or
other designation assigned by the Assistant.

d. The Filings Inventory shall also contain a listing of filings that had a designation but
are no longer active before the Commission or the Presiding Officer. These items shall be placed
in the inactive section of the Filings Inventory.

5. Filing designation and future communications or filings. Once a filing designation has
been assigned, all future communications - written or by email - to that series of filings will use
the filing designation as a reference. This includes adding the file designations to the style of all
filings and the file names to ALL attachments. Examples:

* An email subject line forwarding a response to P2 in US v Jones should read: “P2
Jones - Defense Response.”

* The filename of the attachment in the above email should read “P2 Jones - Defense
Response.”

* The filename of a document that is an attachment to the response should read “P2
Jones - Defense Response - attachment - CV of Dr Smith.”

Each of the designations or filenames listed above may also include other descriptions or

information (date, when filed, etc.) the parties may wish to add to assist in their management of
filings.
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6. Distribution of the Filings Inventory.

a. As soon as practical after the Assistant receives a filing, the Assistant shall reply
advising that the Filings Inventory has been annotated. In the case of a filing that initiates a new
issue or motion, the Assistant shall also provide the filing designation.

b. At the request of any party, the Assistant shall provide a copy of the current Filings
Inventory as soon as practical.

c. The Assistant shall from time to time, or when directed by the Presiding Officer,
distribute copies of the Filings Inventory.

d. The Presiding Officer shall ensure that a copy of the current Filings Inventory is

attached at the beginning of cach session of the Commission as a Review Exhibit so that parties
are free to refer to filings by the filing designation.

e. At sesstons of the Commission, counsel shall, whenever possible, refer to a filing by
the filing designation so the record is clear precisely which filing or issue is being addressed.

7. Counsel responsibility when receiving the Filings Inventory. The Filings Inventory is the
only method by which counsel can be sure what filings have been received by the Presiding

Officer or the Commission, and therefore what matters are pending before the Presiding Officer
or the Commission.

a. Counsel will examine each Filings Inventory as it is received and notify the Assistant,
Presiding Officer, and opposing counsel of any discrepancies within one duty day.

b. If counsel believe they have submitted a filing that is not reflected on the Filings
Inventory, they shall immediately send that filing - with all attachments - to the Assistant,
Presiding Officer, and opposing counsel noting the discrepancy.

¢. If there is a discrepancy in the Filings Inventory and counsel fail to take the corrective
action as indicated above, the Presiding Officer or the Commission may ¢lect not to consider that
filing before the Presiding Officer or the Commission.

8. Filings in the Inactive Section of the Filings Inventory. If a filing s moved {o the inactive
section of a Filings Inventory due to the decision of the Presiding Officer, and counsel wish that
the full Commisston review the decision as one that the full Commission is empowered to
decide, that counsel shall file a motion to have the Commission consider the matter, (This motion
shall receive a new filing designation.) The new filing:

a. Shall contain as an attachment ALL previous filings (and their attachments) by ALL

parties on the matter as well as the decision of the Presiding Officer that moved the action to the
inactive section of the Filings Inventory.
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b. Be styled and filed in accordance with POM 4-2.

¢. Contain in the body of the motion that:

(1). The party wishes that the previous and attached (and listed) filings be considered by
the entire Commissior,

(2). The authority - to include the section of Commission Law if applicable - that
indicates the matter is one that the full Commission must or may decide, and

(3). The reasons why the Presiding Officer’s actions in moving the action to the inactive
section were in erTor.

d. Responses and replies shall follow the procedure established in POM 4-2 except:

(1). Given the matter has been previously examined by counsel, the time to respond or
reply shall be 2 duty days,

(2). Counsel may submit a response in the body of an email if only to say they adopt the

matters they previously submitted on the matter before the matter was moved to the inactive
section, and

(3). If the response is limited to only adopting matters previously submitted, no reply
shall be allowed.

9. Objections to this POM. Counsel who object to the procedures in this POM must do so not

later than 3 duty days after the effective date following the procedures in POM 4-2. A notice of
motion is not required.

Original Signed by:

Peter E. Brownback 11T
COL, JA, USA
Presiding Officer
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Office of the Presiding Officer
Military Commission

August 31, 2004
MEMORANDUM FOR APPOINTING AUTHORITY, MILITARY COMMISSIONS

SUBIJECT: Interlocutory Question 1 — Location of Closed Sessions

1. This Interlocutory Question is presented under the provisions of Military Commission
Order 1, paragraph 4A(5)(d), as one the undersigned Presiding Officer “deems
appropriate.” “Closed sessions” as used in this document are those sessions of the
Commisston in which the accused does not have the right to be present because of the
nature of the information presented.

2. An accused is not allowed to be present duiing closed sessions making it unnecessary
to hold such sessions at GTMO. The Presiding Officer does not believe that any
Commission Law requires that a closed session be held in the same general locale that the
accused is located. The Commission is considering scheduling and holding — when and if
possible — closed sessions in CONUS with the following arrangements:

a. All necessary parties will be assembled at a facility where the necessary
security arrangements can be made.

b. No other business may be conducted or addressed other than the presentation of
closed session evidence which the accused is not permitted to hear, or arguments on
motions or objections based solely on closed session matters.

3. May the Commission proceed as indicated in paragraph 2 above?

Signed by:
Peter E. Brownback 111

COL,JA, USA
Presiding Officer

CI': All Trial and Defense Counsel:

US v. Hamdan
US v. Hicks Review Exhihit SD
US v. Al Bahul
US v. Al Qosi .
Q Page / of _2-
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OFFICE OF THE SECRETARY OF DEFENSE

1640 DEFENSE PENTAGON
WASHINGTON, DC 20301-1840

APFPOINTING AUTHORITY FOR
MILITARY COMMISSIONS

October 5, 2004

MEMORANDUM FOR Colonel Peter E. Brownback IIl, Presiding Officer for

United States v. Hamdan, United States v. Hicks, United States v. al Qosi, United States
v. Bahlul

SUBJECT: Request for Authority Submitted as “Interlocutory Question 1”

On August 31, 2004 you forwarded “Interlocutory Question 1” to me for decision,
requesting authority to hold closed sessions of the Commission, from which the accused
has been properly excluded, at a location within the Continental United States.

This issue is not properly raised as an Interlocutory Question, 1 view the
requirement of MCI Number 8, paragraph 4(A) that “the full commission shall adjudicate
all issues of fact and law™ as a prerequisite to your exercise of discretionary authority to
certify an interlocutory question to me. Until such time as the full commission has ruled
on a question of fact or law, certification as an interlocutory question for an advisory

opinion is not authorized. Accordingly, your request is denied in the form of an
interlocutory question. '

I will consider your question as a request for me to exercise the authority vested in
the Appointing Authority by MCO Number 1, Section 6(B)(4), to authorize holding
closed sessions of the Commission at a place other than Guantanamo Bay, Cuba. The
request is denied. All sessions of the Commission shall be conducted at Guantanamo

Bay.
Lo Ll
.Al enburg, J).

John D.
Appointing Authority
for Military Commissions

Review Exhibit SO

ﬁ , Page 2, Of 2
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Office of the Presiding Officer
Military Commission

Scptember 1, 2004

MEMORANDUM FOR APPOINTING AUTHORITY, MILITARY COMMISSIONS
SUBJECT: Interlocutory Question 2 - Closed Conferences

1. These Interlocutory Questions are presented under the provisions of Military
Commission Order 1, paragraph 4A(5)(d), as one the undersigned Presiding Officer
“deems appropriate.” In presenting these questions, the Presiding Officer presumes that
the proposed modification to paragraphs 4 and 5 of Military Commission Instruction # 8,
forwarded by email on 23 August 2004, is in effect.

2. Military Commission Order #1, paragraph 6B(4) provides that “Members of the
Commission may meet in closed conference at any time.”

a. lIs there any reason why the members can not meet together to hold a closed
conference in CONUS to discuss and decide motions, questions, and other matters that do
not require the prescence of counsel or the accused?

b. Can the closed conference be done by conference call with all members - given

a situation where all the members have the necessary documents to resolve a motion or
question?

c. Can the closed conference be done by email - given a situation where all the
members have the necessary documents to resolve a motion or question ensuring that all
members receive and respond to all emails? -

Signed by:
Peter E. Brownback 111

COL, JA, USA
Presiding Officer

CF: All Trial and Defense Counsel:

US v. Hamdan

US v, Hicks . . 6’ /

US v. Al Bahul R eview Exhibit

US v. Al Qosi ‘
Paye / of 2
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OFFICE OF THE SECRETARY OF DEFENSE
1640 DEFENSE PENTAGON
WASHINGTON, DC 20301-1640

APPOINTING AUTHORITY FOR
MILITARY COMMISSIONS

October 5, 2004

MEMORANDUM FOR. Colonel Peter E. Brownback I1I, Presiding Officer for

United States v. Hamdan, United States v. Hicks, United States v. al Qosi, United States
v. Bahlul

SUBJECT: Request for Authority Submitted as “Intertocutory Question 2

On September 1, 2004 you forwarded “Interlocutory Question 2” to me for
decision, requesting authority to hold closed conferences of the Commission, to discuss
and decide motions, questions, and other matters that do not require the presence of

counsel or the accused, at cither (1) a location within the Continental United States, (2)
by telephonic conference call or (3) by electronic mail.

This issue is not properly raised as an Interlocutory Question. | view the
requirement of MCI Number 8, paragraph 4(A) that “the full commission shall adjudicate
all issues of fact and law” as a prerequisite to your exercise of discretionary authority to
certify an interlocutory question to me. Until such time as the full commission has ruled
on a question of fact or law, certification as an interlocutory question for an advisory

opinion is not authorized. Accordingly, your request is denied in the form of an
interlocutory question.

I will consider your question as a request for me to exercise the authority vested in
the Appointing Authority by MCO Number 1, Section 6(B)(4), to authorize holding
closed deliberations of the Commission at a place other than Guantanamo Bay, Cuba, and
by a means other than direct face-to face discussion. The request is denied. All
deliberations of the Commission shaifl be conducted at Guantanamo Bay, and ali
members and alternates shall be physically present.

John D. Altenburg,
Appointing Authoméh

. for Military Commissions

oo S

Review Exhibits 34 to 58
Session of Nov. 8, 2004
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Office of the Presiding Officer
Military Commission

September 2, 2004

MEMORANDUM FOR APPOINTING AUTHORITY, MILITARY COMMISSIONS

SUBJECT: Interlocutory Question - #3 - Process for Deciding Motions and the
Procedure for Forwarding Mandatory/Discretionary Interlocutory Questions

1. This Interlocutory Question is presented under the provisions of Military Commission
Order 1, paragraph 4A(5)(d), as one the undersigned Presiding Officer “deems
appropriate.” In presenting this question, the Presiding Officer presumes that the
proposed modification to paragraphs 4 and 5 of Military Commission Instruction # 8,
forwarded by email on 23 August 2004, is in effect.

2. If amotion or question is presented to the Commission that would effect the

termination of the proceedings with respect to a charge if granted, is the below
procedure correct?

a. The motion or question is heard by the Commission and evidence is gathered.
The Commission hears oral argument, if requested and necessary. The Commission does
not make any findings of fact, does not rule on the motion, and does not make any
recommendation on the disposition of the motion.

b. The Presiding Officer will determine what documentary or other materials shall
be forwarded to the appointing authority - counsel for either side may forward any other
materials NLT than a specific announced date.

c¢. If the members will not decide or recommend a decision on a motion, and no
evidence is required to decide the question, is it necessary for the members to be meet in
open session or closed conference, or may thé Commission simply arrange to send the
motions and written argument to the Appointing Authority?

3. If a motion or question is presented to the Commission that would not effect the

termination of the proceedings with respect to a charge if granted, is the below
procedure correct?

a. The motion 1s received by the Commission and evidence is gathered. The
Commission hears oral argument, if requested and necessary.

%S’z.

P=ge J of _5
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b. In a closed conference, the members decide the motion or question, and the
decision is announced in an open session, or, if classitied or protected, a closed session,
or by a published decision in writing or email.

c. The Presiding Officer may, in his or her discretion, certify the question to the
Appointing Authority and if that is done, will determine what documentary or other
materials shall be forwarded to the appointing authority. He will only forward the
question after the Commission has completed the process in 3a and 3b above.

4., If a motion or question is presented to the Commission that would not effect the
termination of the proceedings with respcct to a charge, whether granted or not, is the

Commission required to prepare formal and written findings of fact and/or conclusions of
law?

Signed by:

Peter E. Brownback HI
COL, JA, USA
Presiding Officer

CF: All Trial and Defense Counsel:
US v. Hamdan
US v. Hicks
US v, Al Bahul
US v. Al Qosi

2

Review Exhibit
e L0t B
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OFFICE OF THE SECRETARY OF DEFENSE

1640 DEFENSE PENTAGON
WASHINGTCN, DC 20301-1640

APPOINTING AUTHORITY FOR
MILITARY COMMISSIONS

October 6, 2004

MEMORANDUM FOR Colonel Peter E. Brownback I1I, Presiding Officer for

United States v. Hamdan, United States v. Hicks, United States v. al Qosi, United States
v. Bahlul

SUBJECT: Request for Guidance Submitted as “Interlocutory Question 3”

On September 3, 2004 you forwarded “Interlocutory Question 3” to me for

decision, requesting approval of proposed procedures for certifying interlocutory
questions to me.

This issue is not properly raised as an Interlocutory Question. I view the
requirement of MCI Number 8, paragraph 4(A) that “the full commission shall adjudicate
all issues of fact and law” as a prerequisite to your exercise of discretionary authority to
certify an interlocutory question to me. Until such time as the full commission has ruled
on a question of fact or law, certification as an interlocutory question for an advisory

opinion is not authorized. Accordingly, your request is denied in the form of an
interlocutory question.

I recognize that guidance is necessary regarding the procedure for certifying
interlocutory questions to me. Such guidance will be promulgated by the appropriate

~ Ak S

John D. Altenburg, Ir.
Appointing Authority
- for Military Commissions

-~

Review gxhibit __~————
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Office of the Presiding Officer
Military Commission

September 02, 2004

MEMORANDUM FOR APPOINTING AUTHORITY, MILITARY COMMISSIONS
SUBJECT: Interlocutory Question 4 — Neces-sary Instructions

1. This Interlocutory Question is presented under the provisions of Military Commission

Order |, paragraph 4A(5)(d), as one the undersigned Presiding Officer “deems
appropriate.”

2. Paragraph 5, MCI #8 states that the implied duties of the Presiding Officer includes the
function of “providing necessary instructions to other commission members.”

3. Thus far, I have provided the members with instructions on the record during open
sessions of the Commission. [ have also provided members, as indicated in Review
Exhibits, certain preliminary instructions in writing before the Commission met or
assembled. In my opinion those instructions were necessary -- so the members could
understand their role, could understand various matters which occurred on the record
(e.g.. voir dire), could prevent being unnecessarily tainted by contact or publicity, and
could foresee, generally, how the process was going to work.

4. In the Commission process, the members have the unique role of deciding questions of
both fact and law. In this situation, the question of which instructions are necessary may
appear to some to be unclear, The basic problem is should the Presiding Officer instruct
the members on what the law is when the members are empowered to decide the law for
themselves? Another way of phrasing the question is, does the Presiding Officer provide
necessary instructions to the members, or does he provide the members advice on his
opinion of what the law is?

5. Instructions on Merits,

a. Is the Presiding Officer expected to instruct the members on the merits with
respect to the elements of the offenses, defenses, evidentiary matters, and the like as
would a Military Judge in a courts-martial? '

b. If the Presiding Officer is to instruct on the merits as indicated above:

(1). Must the instructions be provided in open court in the presence of the parties?
If so, may they be provided to the members in writing or must they be given orally?

Review Exhibit _ﬁ—
Page | of {

Review Exhibits 34 to 58
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(2). If instructions on the matter are to be given in open court, and counsel objects
to the instructions, is the “conflict” resolved by the members or the Presiding Officer?

(3). If counsel for either side do not agree to an instruction, are the members
legally required or forbidden to give any more weight to the Presiding Officer's
instructions than they give to the views of the parties?

(4). Could the instructions be provided in closed conference when only the
members are present? If not, could the instructions be provided in closed conference if

the instructions are in writing and provided to counsel for both sides prior to counsel
arguing on the merits?

(5). If instructing in closed session is permissible, must the instructions that are or

will be given to be made known to counsel and the accused before or after, if at all, they
are given?

(6). If instructions are not to be provided in either an open session or a closed
conference, may the Presiding Officer advise the members of his legal opinion on the law

on the matter in issue (recognizing that the members may choose to vote contrary to the
Presiding Officer’s opinion)?

6. Instructions on Motions

a. Is the Presiding Officer expected to instruct the members on the law associated
with a motion?

b. If the Presiding Officer 1s to instruct on the law of a motion:

(1). Must the instructions be provided in open court in the presence of the parties?
If so, can they be provided in writing?

(2). If instructions on the motion are to be given in open court, and counsel

objects 1o the instructions, is the “conflict” resolved by the members or the Presiding
Officer?

(3). If counsel for either side do not agree to an instruction, are the members
legally required or forbidden to give any more weight to the Presiding Officer's
mstructions than they give to the views of the parties?

(4). Could the instructions be provided in closed conference when only the
members are present? If not, could the instructions be provided in closed conference if

the instructions are in writing and provided to counsel for both sides prior to counsel
arguing on the merits?

Review Exhibit ___5:_5__
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(3). If instructing in closed session is permissible, must the instructions that are or

will be given to be made known to counsel and the accused before or after, if at all, they
are given?

(6). If instructions are not to be provided in either an open session or a closed
conference, may the Presiding Officer advise the members of his legal opinion on the law
on the matter in issue (recognizing that the members may choose to vote contrary to the
Presiding Officer’s opinion)?

(7). In the case involving a motion which would effect a termination of the
proceedings, are instructions in any form necessary?

7. Instructions on sentencing.

a. Is the Presiding Officer expected to instruct the members on the law associated
with sentencing?

b. If the Presiding Officer is to instruct on the law in sentencing?

(1). Must the instructions be provided in open court in the presence of the partics?
If 50, may they be provided to the members in writing or must they be given orally?

(2). If instructions on sentencing are to be given in open court, and counsel

objects to the instructions, is the “conflict” resolved by the members or the Presiding
Officer? ‘

(3). If counsel for either side do not agree to an instruction, are the members
legally required or forbidden to give any more weight to the Presiding Officer's
instructions than they give to the views of the parties?

(4). Could the instructions be provided in closed conference when only the
members are present? If not, could the instructions be provided in closed conference if
the instructions are in writing and provided to counsel for both sides prior to counsel
arguing on the merits?

(5). If instructing in closed session 1s permissible, must the instructions that are or
will be given to be made known to counsel and the accused before or after, if at all, they
are given?

iow Exhibit 22—
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(6). If instructions are not to be provided in either an open session or a closed
conference, may the Presiding Officer advise the members of his legal opinion on the law

on the matter in issue (recognizing that the members may choose to vote contrary to the
Presiding Officer’s opinion)?

Signed by:

Peter E. Brownback III
COL, JA, USA
Presiding Officer

CF: All Trial and Defense Counsel:
US v. Hamdan
US v. Hicks
US v. Al Bahul
US v. Al Qosi

r2oview Exhibit _i%_
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OFFICE OF THE SECRETARY OF DEFENSE

1640 DEFENSE PENTAGON
WASHINGTON, DC 20301-1640

APPOINTING AUTHORITY FOR
MILITARY COMMISSIONS

Qctober 6, 2004

MEMORANDUM FOR Colonel Peter E. Brownback 111, Presiding Officer for

United States v. Hamdan, United States v. Hicks, United States v. al Qosi, United States
v. Bahlul

SUBIJECT: Request for Guidance Submitted as “Interlocutory Question 4”

On September 2, 2004 you forwarded “Interlocutory Question 3” to me for

decision, requesting approval of proposed parameters for the Presiding Officer instructing
Commission Members cduring motions, on the merits of the case, and at sentencing,

This issue is not properly raised as an Interlocutory Question. 1 view the
requirement of MCI Number 8, paragraph 4(A) that “the full commission shall adjudicate
all issues of fact and law” 4s a prerequisite to your exercise of discretionary authority to
certify an interlocutory question to me. Until such time as the full commission has ruled
on a question of fact or law, certification as an interlocutory question for an advisory

opinion is not authorized. Accordingly, your request is denied in the form of an
interlocutory question.

I recognize that guidance is necessary regarding trial procedures and rules of
evidence. Such guidance will be promulgated by the appropriate authorities.

o M 50

John D. Altenburg, é
Appointing Authori

for Military Commissions

Review Exhibit __ég_
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Office of the Presiding Officer
Military Commission

September 02, 2004

MEMORANDUM FOR APPOINTING AUTHORITY, MILITARY COMMISSIONS
SUBJECT: Interlocutory Question 5 — Role of the Alternate Member

1. This Interlocutory Question is presented under the provisions of Military Commission

Order 1, paragraph 4A(5)(d), as one the undersigned Presiding Officer “deems
appropriate.”

2. Is the instruction at enclosure 1, concerning the participation of the alternate member,
correct?

3. Ts the instruction (in bold and underlined) at enclosure 2, concerning whether an
alternate member may ask questions, correct?

4. Is the law in the instruction at enclosure 3, concerning an alternate member who
becomes a member, correct?

5. If an alternate member is not permitted to ask questions or have others do so on his
behalf, and the alternate later becomes a member, may this member then recall previous

witnesses for the sole purpose of asking questions he could have, but was not allowed to,
ask while an alternate member?

Signed by:

Peter E. Brownback 111
COL, JA, USA
Presiding Officer

CF: All Trial and Defense Counsel:
US v. Hamdan
US v. Hicks
US v. Al Bahul
US v. Al Qosi

3 Encls

1. Participation of an Alternate Member

2. Questions by an Alternate Member ‘ 5‘ 9/
. Member B s Memb . e

3. Alternate Member Becomes Metnber Review E xhibit

Page / of __.3_’__—

Review Exhibits 34 to 58

Session of Nov. 8, 2004 ) P‘ggg 260 of 270



Enclosure 1

Note 1: Military Commission Order #1, Paragraph 4A(1) provides in
pertinent part: “The alternate member or members shall attend all sessions
of the Commission, but the absence of an alternate member shall not
preclude the Commission from conducting proceedings. In case of
incapacity, resignation, or removal of any member, an alternate member
shall take the place of that member. Any vacancy among the members or
alternate members occurring after a trial has begun may be filled by the
appointing authority, but the substance of all prior proceedings and
evidence taken in that case shall be made known to that new member or
alternate member before the trial proceeds.”

Note 2: Federal Rule of Criminal Procedure Rule 24 (¢)(3) provides:
“Retaining Alternate Jurors. The court may retain alternate jurors after the
jury retires to deliberate. The court must ensure that a retained alternate
does not discuss the case with anyone until that alternate replaces a juror
or is discharged. If an alternate replaces a juror after deliberations have
begun, the court must instruct the jury to begin its deliberations anew.”

(Name of alternate member(s)), you have been designated an alternate member of this
Commission, and will become a member should there become a vacancy on the
Commission that needs to be filled. As an alternate member, you will attend all open and
closed sessions, however you will not be present for any closed conferences or
deliberations, and you may not vote on any matter unless your status changes from
member to alternate member. Should your status change from alternate member to
member, you will be given further instructions.

Review Exhibit 5 ({
Page L Of ___.S;_.
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Enclosure 2

Members of the Commission, when counsel have finished asking questions of any

witness, there may be questions which you want asked. However, please keep two things
in mind:

First, you cannot attempt to help either the government or the defense.

Second, counsel have interviewed the witnesses and know more about the case than we
do. Very often they do not ask what may appear to us to be an obvious question because
they are aware that this particular witness has no knowledge on the subject.

If you do want questions asked, we'll proceed in one of two ways:

a. You may question the witness by yourself. In so doing, you must remember that
your questions are subject to objection, or,

b. T will question the witness for you. If you want me to do so, you will either write
the general nature of your question on one of the Member Question Sheets which you
have been given or say to me out loud something such as, "Does this witness know
what happened?" [ will ask the question of the witness until your question is
answered or until we discover that it cannot be answered by the witness.

(Name of alternate member), you may not ask questions yourself. If, however, you
have a question, you may use one of the printed forms to write your question, and if

any member of the Commission wishes to ask that guestion, that member may ask
it.

Review Exhibit S—A/
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Enclosure 3

(Name of former alternate member), you have been designated as a member by (the
Appointing Authority) (me) under the provisions of MCO #1 and MCI #8. As such, you
will now take full part in all closed conferences and deliberations. No current member of
the Commission will reveal to you what occurred or was said in past deliberations, and
Commission deliberations about issues or charges that have not yet been decided will
begin anew. You will have a full voice and vote along with all other members in all
questions which are put to a vote in the future or have yet to be decided.

Members, we will NOT put to a vote or revote any matter which has already been
decided by a vote of the Commission.

Review Exhibit _5:/_,_
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OFFICE OF THE SECRETARY OF DEFENSE

1640 DEFENSE PENTAGON
WASHINGTON, DC 20301-1640

APPOINTING AUTHORITY FOR
MILITARY COMMISSIONS

October 6, 2004

MEMORANDUM FOR Colonel Peter E. Brownback 111, Presiding Officer for

United States v. Hamdan, United States v. Hicks, United States v. al Qosi, United States
v. Bahlul

SUBJECT: Request for Guidance Submitted as “Interlocutory Question 5”

On September 2, 2004 you forwarded “Interlocutory Question 3” to me for

decision, requesting approval of proposed instructions to alternate members of the
Commission,

This issue is not properly raised as an Interlocutory Question. I view the
requirement of MCI Number 8, paragraph 4(A) that “the full commission shall adjudicate
all issues of fact and law” as a prerequisite to your exercise of discretionary authority to
certify an interlocutory question to me. Until such time as the full commission has ruled
on a question of fact or law, certification as an interlocutory question for an advisory

opinion is not authorized. Accordingly, your request is denied in the form of an
interlocutory question.

I recognize that guidance is necessary regarding trial procedures and rules of
evidence. Such guidance will be promulgated by the appropriate authoritics.

o, AlbuS.

John D. Altenburg
Appointing Autho
for Military Commissions

Review Exhibit _,_ii_.
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Office of the Presiding Officer
Military Commission

October 30, 2004

MEMORANDUM FOR COUNSEL in US v. HAMDAN and US v. HICKS
SUBJECT: Necessary Instructions by the Presiding Officer

1. References:

a. The President's Military Order, 13 November 2001

b. Military Commission Order # 1, 21 March 2002

c¢. Military Commission Instruction #8, 31 August 2004

d. Memorandum, Presiding Officer to Appointing Authority, Subject: Interlocutory Question
#4, dated 2 September 2004 ’

e. Memorandum, Appointing Authority to Presiding Officer, Subject: Request for Guidance
Submitted as "Interlocutory Question 4", dated 6 October 2004

2. Under the PMO, the Commission is charged with deciding all questions of law and fact. The PMO
also stated that there would be a Presiding Officer and named functions for the Presiding Officer. One

dictionary definition of presiding is “to exercise guidance, direction or control.” T have used that
definition in creating this memorandum.

3. The requirement to have a judge advocate on the Commission, which is not in conflict with the
PMO, was added by the MCO. The MCO also established several other functions for the Presiding
Officer, none of which seem to be in conflict with the PMQO.

4. The referenced paragraph of MCI#8 requires the Presiding Officer to give necessary instructions to
the Commission. The term necessary is not further defined.

5. The primary function of the Commission is to give a full and fair trial to the persons brought before
it. The President stated that the military commission would sit as triers of law and fact. Consequently,
I have decided that a proper interpretation of the term "necessary™ is those instructions which the PMO

would require of any commissicned officer, judge advocate or not, who was named the Presiding
Officer.

6. 1 will not instruct the members on the law. Instructions in a prior session, which so stated, will be
withdrawn on the record. The members will be asked on the record if they understand that I am not

giving them instructions on the law - whether in open or closed sessions or during discussions and/or
deliberations.

-

7. 1 will participate in all discussions, deliberations and decisions by the Commission on all questions
of law and fact. During all discussions, deliberations, and decisions, I will certainly use my
knowledge, skill, and training, as will the other members of the Commission.

peer £ Brownback Il Review Exhibit__ 35
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UNITED STATES OF AMERICA DEFENSE SUPPLEMENT TO
DEFENSE REPLIES D34-D38
V.
SALIM AHMED HAMDAN 7 November 2004

N .

1. Timeliness. This supplement is filed in a timely manner based on decision of the Presiding
Officer’s email notification to the Hamdan Defense Team on 7 November 2004.

2. Matter addressed. The Presiding Officer on behalf of the Commission requests that the
Defense team explain the following statements contained in Defenses replies to Prosecutions
denial of a request for production of six expert witnesses.

a. Failure to produce (name of particular witness) is a calculated and clear attempt to
influence the Commission’s decision by requiring the Commission to delay the proceedings to
obtain the testimony.

b. That the members could be influenced to rule against the Defense due to possible
additional disruption in their professional lives.

The Defense below explains why this language responded to the Prosecution’s legal
claims. It was an explanation of how concerns as to the appearance of impropriety could be
averted on or around 27 October through some logistical scheduling decisions. The comments
were directed to the situation as it stood on 27 October and were not intended as arguments to the
present. As such, the matrer has now been overtaken by events, and the Defense wishes to
withdraw the paragraph referred to by the Presiding Officer.

3. Facts

a. On 1 October 2004, the Defense filed motions D15-D23, in conjunction with these

motions, the Defense gave notice of its intent to call expert witnesses (now the subject of D34-
D38).

b. On 8 October 2004, the Prosecution filed a motion to preclude the above expert
testimony as a matter of law.

¢.  On 18 October 2004, the Defense submitted requests for the production of the above
expert witnesses in accordance with POM #10.

d. On 25 October 2004, the Prosecution submitted a response and notice of denial of the
Defense’s request for the production of expert witnesses.

Review Exhibit S-C"
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e. The Prosecution’s Response contained a statement that the Defense was not in

compliance with POM #10, because the Defense had not shown law requiring the production of
the witness. '

f. On 27 October 2004, the Defense submitted the replies to the Prosecution’s Response
and notice of its intent not to produce the witness.

g. In its reply of 27 October 2004, the Defense answered the Prosecution’s assertion that
the Defense had not demonstrated a legal requirement for the production of the witness. The
Defense’s answer to the Prosecution’s assertion concluded with the following language: “indeed,
the failure to produce Dean Slaughter when the Commission as a whole has not ruled on the
matter is a calculated and clear attempt to influence the Commission’s decision by requiring the
Commission to delay the proceedings to obtain the testimony. Given that two of the
Commission members remain responsible for their normal duties during the disposition of the
Commission and that proceedings may only be heard in Guantanamo, delay requires the
Commission members to suffer additional disruption in their work and personal lives if they
were 1o rule in favor of the Defense. As such production of the witness is appropriate in order
not to prejudice or appear to prejudice the Commission’s decision.”

4. Discussion, The issue of whether to permit the testimony of expert witnesses on the law
before this Military Commission has been contentious and confused from the onset. The
Defense disagrees with the Commission’s assertion that the language in question was an
assertion of fact. Rather, the language is rebuttal argument to the Prosecution’s assertion that
there is no legal requirement for the production of the witnesses. The Defense, from the outset,
has argued that the experts in question should have been produced for the upcoming hearings in
order to avoid delay if their testimony is judged admissible. The Prosecution, by contrast,
believes that the witnesses should not be produced until and unless the Commission determines
that their testimony is admissible. It is an inescapable conclusion from the Prosecution’s

argument that a delay would be necessary were the commission to permit the calling of expert
witnesses.

The closing paragraph of the Defense’s rebuttal addresses the practical effect of implementing
the Prosecution’s choice not to produce the witnesses during the 8 November session. The
calculated choice referred to is that of the Prosecution’s unilateral determination that the
witnesses would not be produced. The reference to the effects of delay were directed to point out
a looming issue that could be averted by a decision to permit the expert witnesses to be produced
at Guantanamo on 8§ November. Had the commission decided to permit the witnesses to travel
to Guantanamo at the time of the 27 October filing, argument as to the admissibility of the expert
testimony could have then taken place, and an affirmative decision as to the expert would then
have culminated in immecdliate testimony by the expert. Without the presence of the witnesses
during the 8 November session, by necessity, a delay would be inevitable in the legal argument
on the motions should the commission permit the testimony of the witnesses.

The very last sentence of the 27 October Reply, on the appearance of prejudice, explains the real-
world eftect of not permitiing the experts to come to the 8 November Session. Nothing in that
sentence was meant to suggest, as the Presiding Officer’s email today mentioned, that the
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“members could be influenced o rule against the Defense due to possible additional disruption in
their professional and personal lives.” Rather, the language was directed to the possibility that, if
the witnesses were not present on 8 November, the factual circumstances inherent in the location
of Guantanamo would raise a concern about the appearance of impropriety.

It is well settled that when counsel raise questions as to the appearance of impropriety, it is not
meant to be an attack on the individual decisionmakers themselves. As the Supreme Court put it
in Young v. United States, 107 S.Ct. 2124, 2140 (1987), “A concern for actual prejudice in such
circumstances misses the point, for what is at stake is the public perception of the integrity of our
criminal justice system. ‘[J]ustice must satisfy the appearance of justice.”" “As this Court has
frequently reiterated . . . the "appearance of impropriety" is viewed not from the client's position,
but rather from that of the knowledgeable public.” Perillo v. Advisory Committee on
Professional Ethics, 416 A. 2d 801, 805 n.1 (N.J. 1980).

For these reasons, even when judges, jurors, and counsel are understood to be acting in a
completely lawful and proper manner, appearance of impropriety challenges are accepted. For
example, in Norton v. Tallhassee Mem. Hosp., 511 F. Supp. 777, 780 (N.D. Fla. 1981), a
Commissioner’s law firm was barred from handling a case “even though the firm handles the
case with complete propriety, as we assume it would” because it “would create an appearance of
impropriety.” See also Fresci v. Grand Coal Venture, 564 F. Supp. 414, 418 n.3 (S.D.N.Y.
1983) (stating that even “proper conduct” can create an appearance of impropriety).

Undersigned counsel fully respect the oaths taken by members of the commission both as
Members and as commissioned officers in the United States Armed Forces. Yet we are also
aware that the issue of military commissions has the potential to stoke the flames of criticism.
Some of that criticism is unwarranted. Our language on 27 October was meant to suggest a way
to avoid some of that criticism by producing the witnesses, but not ruling on their admissibility
until oral argument on P8. In any event, undersigned counsel recognize that the concern in that

motion has now been overtaken by events, and we wish to withdraw the paragraph for those
reasons.

CHARLES D. SWIFT

Lieutenant Commander, JAGC, US Navy
Detailed Defense Counsel

Office of Military Commissions

Neal Katyal
Civilian Defense Counsel
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DEPARTMENT OF DEFENSE
OFFICE OF THE CHIEF PROSECUTOR

1610 DEFENSE PENTAGDN
WASHINGTON. DC 20301-1610

October 27, 2004

MEMORANDUM FOR LIEUTENANT COLONEL USA
COMMANDER USN

SUBIJECT: Addendum to Detailed Prosecutors Memorandum of July 28, 2004

Consistent with my authority as Chief Prosecutor and the provisions of Sections 4B(2) of
Military Commission Order No. 1, dated March 21, 2002, and Section 3B(9) of Military
Commission Instruction No. 3, dated April 30, 2003, the above named counsel are detailed and

designated, in addition to those prosecutors named in my July 28, 2004 memorandum, as
follows:

United States v. Hicks
Additional Detailed Assistant Prosecutors: Lieutenant Colone! (GG Commander

United States v, Jlatnd
Additional Detailed Assistant Prosecutor: Licutenant Colone! { NSNS

QM A. Swane/

ROBERT L. SWANN

Colonel, U.S. Army
Chief Prosecutor

Office of Military Commissions

CCl

Deputy Chief Prosecutor
e
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DEPARTMENT OF DEFENSE
OFFICE OF THE CHIEF PROSECUTOR

1610 DEFENSE PENTAGON
WASHINGTON, DC 20301-1610

November 5, 2004

USMC

SUBJECT: Detailed Prosecutors ~ 11.8. v. Hamdan

Consistent with my authonty as Chief Prosecutor and the provisions of Sections 4B(2) of
Military Commission Order No.1, dated March 21, 2002, and Section 3B(9) of Military
Commission Instruction No. 3, dated April 30, 2003, the below named counsel is detailed and

designated, in addition to those prosecutors named in my July 28, 2004 and October 27, 2004
memorandums, as follows:

United States v. Hamdan
Additional Detailed Assistant Prosecutor: Lieutenant (i GNGD

W3 . S

ROBERT L. SWANN

Colonel, U.S. Army

Chief Prosecutor

Office of Military Cominissions

ce!

Deputy Chief Prosecutor
i G
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