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 Commission Members, 13 Jul 04 (2 pages) 
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RE 4 Protective Order for Interpreters (1 page) 5 
 
RE 5 Detail of Prosecutors, 28 Jul 04 (1 page) 6 
 
RE 6  Chief Defense Counsel details military defense counsel,  7 
  23 Jul 04 (1 page) 
 
RE 7  Charges that were referred to trial (3 pages) 8 
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RE 9B COL B_____ (13 pages)  37 
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 Memorandum by BG Hemingway concerning requirement 132
  for presence of Commission Members at sessions, 
  11 Aug 04 (2 pages) 
 
  MCM, 2002, pages A2-10 and A2-11 (2 pages)    134
 
 U.S. v. Stoneman, 57 MJ 35 (CAAF 2002) (17 pages)   136
 

U.S. v. Dugan, 58 M.J. 253 (CAAF 2002) (12 pages)   153
 
RE 12   Prosecution Reply Motion regarding Unlawful Command 165

Influence (eEmail from Office of Appointing Authority, 
17 Aug 04, directing start of hearing (15 pages) 

 
 E-Mails exchanged between Chief Defense Counsel  171  
  and Presiding Officer on role of Presiding Officer 
  and Commission Members (4 pages) 
 
 Memo from defense counsel to appointing authority 175
  on role of Presiding Officer, dated 10 Aug 04 (3 pages)   
 

  Memorandum by BG Hemingway concerning  178
   requirement for presence of Commission Members 
   at sessions, 11 Aug 04 (2 pages) 
 
RE 13  Defense motion to dismiss because of a lack of combatant 180
  status review tribunal (44 pages) 
 

 DoD News Release on Combatant Status Review  184  
  Tribunal, 7 Jul 2004 (1 page) 

 
 Defense counsel requests delay in service of charges 185
  upon accused, dated 13 Jul 04 (1 page) 
 
 Government Brief in Hamdan filed in U.S. 186  
  District Court (pages 12 and 13) (2 pages) 
 
 Notice to Detainees about Combatant Status 188
  Review Tribunal, delivered 12-14 Jul 04 (1 page)  
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 Attachment 1-Law Enforcement Record describing  226  
 interview of Accused, May 1, 2003 (10 pages) 
 MARKED FOUO 
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 Attachment 2-Law Enforcment Record describing 236
 interview of Accused from June 26, 2002 until 
 July 9, 2002 (21 pages)  MARKED FOUO  

 
 Attachment 3-Law Enforcment Record describing 257
 interview of Accused from June 8, 2002 
 (10 pages)  MARKED FOUO  
Defense reply, Oct. 26, 2004 (13 pages) 267 

 
RE 27 Defense motion to dismiss because the President’s Military   280
 Order violates 42 U.S.C. 1981 because it targets only non- 
 citizens of the United States 
  
 Defense filing, Oct. 1, 2004 (17 pages) (two different pages,  280
  both numbered “11”) 
 
  Includes CV of Professor Bruce Ackerman (12 pages) 284 
 
 Prosecution response, Oct. 15, 2004 (3 pages)  296
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 Defense filing, Oct. 1, 2004 (7 pages) 303 
 
 Prosecution response, Oct. 15, 2004 (9 pages) 310 
 
 Defense reply, Oct. 27, 2004 (14 pages) 319 
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 Defense filing, Oct. 1, 2004 (17 pages) 333 
 
 Prosecution filing, Oct. 15, 2004 (13 pages) 350 
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3RD AND 4TH VOLUMES OF REVIEW EXHIBITS:  RE 22-A-1 
SESSION OF NOV. 8, 2004 

 
REVIEW EXHIBIT 22-A-1  

 
Review Exhibit (RE) 22-A-1 has two parts—a sealed portion and an 
unsealed portion. 
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The sealed portion of RE 22-A-1 has been marked with the following page 
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3RD VOLUME OF REVIEW EXHIBITS:  REPORT 
OF INVESTIGATION (336 PAGES) 

1  - 86 
88 - 101 
104 - 119 
171 - 243 
321 - 366 
370 - 470 

 
4TH VOLUME OF REVIEW EXHIBITS:  REPORT 

OF INVESTIGATION (275 PAGES) 
471       -        526 

533 - 539 
545 - 560 
577 - 620 
633 - 635 
639 - 640 
880 - 932 

1451 - 1465 
1472 - 1485 
1552 - 1615 
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SESSION OF NOV. 8, 2004 

 
RE 30 Defense motion to dismiss the charges for lack of speedy   1 
 trial, in violation of Article 10, UCMJ 

 
 Defense filing, Oct. 1, 2004 (6 pages) 1
 
 Prosecution response, Oct. 15, 2004 (8 pages) 7 
 
  Attachment 1—Target Letter, Dec. 15, 2003 (2 pages) 15  
 
  Attachment 2—Memorandum from BG Hemingway,  17
  Feb. 23, 2004 (1 page) 
 
  Attachment 3—Combat Status Review Tribunal result 18  
 (1 page) 
 
 Defense response, Oct. 27, 2004 (8 pages) 19
 
RE 31 Defense motion to dismiss the charges for lack of jurisdiction   27 
 because there has been no declaration of war 
 
 Defense filing, Oct. 1, 2004 (14 pages) 27
 
  Affidavit of Accused in Arabic (3 pages) 33  
 
  Affidavit of Accused in English (4 pages) 37 
 
 Prosecution response, Oct. 15, 2004 (9 pages) 41
 

 Attachment 1-Law Enforcment Record describing 50
 interview of Accused from June 26, 2002 until 

  July 9, 2002 (21 pages)  MARKED FOUO 
  
 Attachment 2-Law Enforcement Record describing  71  
 interview of Accused, Aug. 6, 2002 (10 pages) 
 MARKED FOUO 
  
 Attachment 3-Law Enforcment Record describing 81
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 interview of Accused from May 17, 2003 
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 Defense reply, Oct. 26, 2004 (4 pages) 91
 
  Affidavit of Accused in Arabic (3 pages) 95 
 
  Cover page 98 
 
  Affidavit of Accused in English (4 pages) 99 
 
RE 32 Defense motion to dismiss for violation of common Article 3  103 
 of the Geneva Conventions 
 
 Defense filing, Oct. 1, 2004 (10 pages) 103
 
  RE 32-A-1:  Amicus Brief, Sept. 30, 2004 (159 pages) 113  
 
 Prosecution response, Oct. 15, 2004 (9 pages) 272
 

 Attachment 1-Memorandum from BG Hemingway 281
 Feb. 23, 2004 (1 page) 

 
 Defense reply, Oct. 27, 2004 (18 pages) 282 
 
RE 33 Defense reply to prosecution response to defense request for   300 
 witness Umat al Subur Ali Qassim Al-Qal’a 
 
 Defense filing, Oct. 23, 2004 (3 pages) 300 
 

 Witness request, Oct. 12, 2004 (1 page) 302
 
 Prosecution response, Oct. 25, 2004 (2 pages) 303
 
 Defense reply, Oct. 28, 2004 (2 pages) 305 
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6TH VOLUME OF REVIEW EXHIBITS:  RES 34-58 (269 PAGES) 
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RE 34 Defense motion to compel attendance of a witness--   1 
 Muhammed Ali Qassim al Qal’a 

 
 Defense filing, Oct. 26, 2004 (3 pages) 1 
 
 Prosecution response, Oct. 25, 2004 (2 pages) 4 
 
 Defense reply, Oct. 28, 2004 (2 pages) 6 
 
RE 35 Defense motion to compel attendance of a witness--   8 
 Taql’a Muhsin al Ansi  

 
 Defense filing, Oct. 26, 2004 (2 pages) 8 
 
 Prosecution response, Oct. 25, 2004 (2 pages) 10 
 
 Defense reply, Oct. 28, 2004 (2 pages) 12 
 
RE 36 Defense request for relief:  Bill of Particulars and Duplicity   14   

 
 Defense filing, Oct. 29, 2004 (2 pages) 14 
 
 Prosecution response, Nov. 5, 2004 (6 pages) 16 
 
 Defense reply, Nov. 7, 2004 (6 pages) 22 
 
RE 37 Defense request for witness—Professor Slaughter   28   

 
 Defense filing, Oct. 29, 2004 (1 page) 28 
 
  Defense filing, Oct. 18, 2004 (2 pages) 30 
 
  CV of witness 34
 
  Defense supplement to synopsis 42 

 
 Prosecution response, Oct. 25, 2004 (3 pages) 45 
 
 Defense reply, Oct. 27, 2004 (4 pages) 48 
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 Presiding Officer denies request for witness,  52
 Oct. 29, 2004 (1 page)  
 
RE 38 Defense request for witness—Professor Ackerman   53   

 
 Defense filing, Oct. 29, 2004 (1 page) 53 
 
  Defense filing, Oct. 18, 2004 (4 pages) 54 
 
  CV of witness 60 
 
  Defense supplement to synopsis 71 

 
 Prosecution response, Oct. 25, 2004 (3 pages) 73 
 
 Defense reply, Oct. 27, 2004 (4 pages) 76 
 
 Presiding Officer denies request for witness,  80 
 Oct. 29, 2004 (1 page)  
 
RE 39 Defense request for witness—Professor Fletcher   81   

 
 Defense filing, Oct. 29, 2004 (1 page) 81 
 
 Defense request for witness, Oct. 18, 2004 (2 pages) 82 
 
  Defense filing, Oct. 11, 2004 (2 pages) 84 
 
  Defense supplement to synopsis 87 

 
 Prosecution response, Oct. 25, 2004 (3 pages) 89 
 
 Defense reply, Oct. 27, 2004 (4 pages) 92 
 
 Presiding Officer denies request for witness,  96 
 Oct. 29, 2004 (1 page) 
 
 
RE 40 Defense request for witness—Professor Danner   97   

 
 Defense filing, Oct. 29, 2004 (1 page) 97 
 
 Defense request for witness, Oct. 18, 2004 (2 pages) 98 
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  Defense filing, Oct. 11, 2004 (2 pages) 100 
 
  Defense supplement to synopsis 103 

 
 Prosecution response, Oct. 25, 2004 (3 pages) 105 
 
 Defense reply, Oct. 27, 2004 (4 pages) 108 
 
 Presiding Officer denies request for witness,  112 
 Oct. 29, 2004 (1 page) 
 
RE 41 Defense request for witness—Professor Paust   113   

 
 Defense filing, Oct. 29, 2004 (1 page) 113 
 
 Defense request for witness, Oct. 18, 2004 (2 pages) 114 
 
  Defense filing, Oct. 11, 2004 (2 pages) 116 
 
  Defense supplement to synopsis 119 

 
  CV of witness 121 
  
 Prosecution response, Oct. 25, 2004 (3 pages) 146 
 
 Defense reply, Oct. 27, 2004 (4 pages) 149 
 
 Presiding Officer denies request for witness,  153 
 Oct. 29, 2004 (1 page) 
 
RE 42 Defense request for abatement, Nov. 4, 2004 (1page)   154  
  
RE 43 Defense request for abatement based on improperly    155   

 constituted panel, Nov. 2, 2004 (4 pages) 
 
RE 44 Chief Defense Counsel’s memorandum indicating Mr. Katyal 159 
 is authorized to represent the accused (1 page) 
 
RE 45 Information concerning translator services (7 pages)    160   

  
RE 46 Detailing of assistant defense counsel, CPT Autorino 167 
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 Sept 21, 2004 (1 page) 
  

RE 47 Appointing Authority’s approval of some challenges for  168 
 Cause, October 19, 2004 (28 pages) 

  
RE 48 Filings Inventory, Nov. 7, 2004 (11 pages)  196 
  
RE 49 Official copies of Presiding Officer Memoranda,    208 
 as of Oct. 24, 2004 (40 pages)  
 
 1-1  Presiding Officers Memoranda  209 
 
 2-1  Appointment and Role of the Assistant to the Presiding Officers 210 
 
  3     Communications, Contact, and Problem Solving  213 
 
 4-2  Motions Practice 215 
 
 5 Spectators to Military Commissions  223 
 
 6-1 Requesting Conclusive Notice to be Taken 226 
 
 7 Access to Evidence and Notice Provisions  229 
 
 8 Trial Exhibits 232 
 
 9 Obtaining Protective Orders and Requests for Limited 238 
  Disclosure 
 
 10 Witness Requests, Requests to Depose a Witness, and  240 
  Alternatives to Live Testimony  
 
 11 In development: Qualifications of Translators/Interpreters  242 
  and Detecting Possible Errors of Incorrect Translation and 
  Interpretation during Commission Trials 
 
 12 Filings Inventory  243 
 
RE 50 Interlocutory Question No. 1-Presiding Officer submits suggestion    247 

 that closed sessions be held without accused being present— 
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 this would also permit sessions outside Guantanamo.  Request 
 and Appointing Authority decision are each one page in length. 

  
RE 51 Interlocutory Question No. 2—Presiding Officer submits   249 
  suggestion that some sessions be held outside Guantanamo  

 and by conference call.  Request and Appointing Authority 
 decision are each one page in length. 

    
RE 52 Presiding Officer submits Interlocutory Question No. 3--Seeks    251 
  clarification of the process for deciding motions and the 

 procedure for forwarding interlocutory questions.  Request 
 is two pages in length and Appointing Authority decision is 
 one page in length. 

  
RE 53 Presiding Officer submits Interlocutory Question No. 4--Seeks    254 
  clarification of when the Presiding Officer should provide  
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 decision is one page in length. 
 

RE 55 Instructions by the Presiding Officer (1 page)    264 
  
RE 56 Defense supplement to previous motions concerning expert     265 
  witnesses, Nov. 7, 2004 (3 pages) 
 
RE 57 Memorandum detailing prosecutors, Oct. 27, 2004 (1 page)    268 
 
RE 58 Memorandum detailing prosecutors, Nov. 5, 2004 (1 page)    269 
  



UNITED STATES OF AMERICA ) 
1 
1 GOVERNMENT MOTION 

v. ) TO COMPEL DISCOVERY 
1 
) 

SALIM AHMED HAMDAN ) 1 October 2004 

The Prosecution in the case of the United States v Salim Ahmed Hamdan provides this 
Motion to Compel Discovery and, in support of that Motion avers the following: 

1. This Motion is timely filed in accordance with the POM 4. 

2. Relief Requested: The Prosecution respectfully requests that the Commission compel 
reciprocal discovery as requested on 30 July 2004 and as required by MCI No. 8, $6. 

3. Facts: 

a. The Defense submitted its initial request for discovery on 18 December 2003. 

b. On 18 December 2003, the Prosecution provided over 122 pages of discovery 
to the Defense in an effort to begin meeting its discovery obligation. 

c. On 30 July 2004, the Prosecution provided an additional 979 pages of 
discovery to the Defense in an effort to meet its discovery obligation. This batch of 
discovery also included a compact disc with over 900 pages. Later that day, an additional 
7 documents were served on the Defense 

d. On 9 August 2004, the Prosecution provided an additional 91 pages to the 
Defense in an effort to meet its discovery obligation. 

e. On 10 September 2004, the Prosecution provided an additional 350 pages to 
the Defense in an effort to meet its discovery obligation. 

f. On 16 September 2004, the Prosecution provided an additional 63 pages to the 
Defense in an effort to meet its discovery obligation. 

g. The Prosecution continues diligently to provide discovery as quickly as it gains 
information and the authority from controlling agencies to release it. 

h. On 30 July 2004, the Prosecution provided the Defense with a Request for 
Reciprocal Discovery seeking materials required to be provided to them pursuant to MCI 
No. 8, $6. (copy attached). 

Page \ of 3 
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i. On 21 September 2004, detailed defense counsel, LCDR Charles Swift, 
provided a memorandum to the Convening Authority for the Combatant Status Review 
Tribunal (hereinafter "CSRT") requesting that he be allowed to testify at his client's 
CSRT hearing. (copy attached). In that request, LCDR Swift claims "As a result of the 
investigation of Mr. Hamdan's case, detailed counsel has acquired exculpatory evidence 
directly bearing on Mr. Hamdan's status as a combatant." See 21 September 2004 
memorandum at paragraph 2. 

j. As of the date of this Motion, the Defense has provided absolutely no discovery 
whatsoever to the Prosecution. 

k. The Defense has filed notice of two separate speedy trial motions. 

4. Discussion. 

Military Commission Instruction (MCI) No. 8, 56 sets out the discovery 
obligations of the parties to military commissions. 56A requires counsel for the Defense 
to provide to the Prosecution copies of all information intended for presentation as 
evidence at trial. The same paragraph requires that disclosure happens upon order of the 
Presiding Officer for good cause or at least one week prior to trial. As of the date of this 
Motion, discovery pursuant to 56A has been a one way street. 

The Prosecution has been working diligently to obtain discoverable materials, 
obtain permission from the controlling agencies to release that material in discovery, and 
to produce those materials to the defense. The Prosecution's effort in that regard is 
evidenced by the delivery of over 1,615 pages of discovery in over 6 disclosures over the 
past 9 months. In stark contrast, the defense has turned over nothing. 

The Defense's failure to disclose cannot be attributed to their not having 
possession of discoverable materials. By the Defense's own admission in their 
memorandum to the convening authority for the CSRT, they have in their possession 
evidence that allegedly exculpates their client. This material is in Defense hands, 
apparently ready to divulge to the CSRT, but has not been turned over in discovery. This 
is true despite the fact that such materials clearly fall into the purview of MCI No. 8, 56. 

The Defense may argue that they are not obligated to furnish such materials until 
one week prior to trial and this is technically true. However, there is nothing to be gained 
by holding onto discoverable materials until the deadline when they are already in the 
Defense's possession. As such, the Presiding Officer has good cause to compel the 
Defense to produce the discoverable materials that they posses at this time and should do 
so. The grant of this Motion is in keeping both with the Presiding Officer's charge to 
conduct the proceedings expeditiously pursuant to MCI No. 8,55, and the mandate of a 
full and fair trial pursuant to President's Military Order and MCO No. 1. 

5. Attachments to this Motion: 

Review Exhibit 2 /# 
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a Memorandum dated 30 July 2004, subject: Request for Reciprocal Discovery, 
United States v. Hamdan 

b. Memorandum dated 21 September 2004, subject: Combatant Status Review 
Tribunal For Salim Ahmed Hamdan 

6. Oral argument is neither required nor requested. However, the Prosecution is 
prepared to offer argument on this issue if the Defense requests it. 

7. Authority Cited: 

a. President's Military Ordet of 13 November 2001: Detention. Trcntmcnt, and 
Trial of Cetiain Non-citizens in the War against Terrorism 

b. MCO No. 1 

c. MCl No. 8 

8. No witnesses are necessary for resolution of this Motion. / 

Review Exhibits 21 to 29 
Nov. 8, 2004 Session 
Page 3 of 362 
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DEPARTMENT OF DEFENSE 
OFFICE OF THE CHIEF PROSECUTOR 

1610 DEFENSE PCNTAGON 
WASHINGTON, OC aQY)t-I610 

July 30,2004 

MEMORANDUM FOR Commands Charla D. Swift, Defmse Counsel, Office of 
Military Commissions .- - 

SUBJECT: Request for Recipmd Diswvay, UnitedSlw v. Hanrdan 

The United States of Amaica, by sod h g h  ChnmanQ Scott Lank Pnxecubr, 
henby makes a formal request for recipod discovery. The United States asks that the 
def- pmvide a written wspltse to this rquest, produc4ion of quested matters, and 
notice of any inability or intent not to comply. 

Production includes the oppommity to inspod, photo& and copy. 

As used in this divery request, the phrase "all doauncnta and intbrmation" includes, 
but is not limited to, any writiqp (in hardcopy or e l W c  format), books, papers, 
sketch, drawings, photographs, video rccadings, audio recordings, l a b o w  tests and 
results, or copies thereoe my oral statema$; my tangible objects; and m e s  and 
oontad information of anyonc poswaing i n f o d o n  about the requested mattas. 

As used in Lhis request, the tam "witwsn includes paxm who provide teatbony in 
person or by some other me= to ~ndude Video teleconfmauiag, 

1. Pllrsuant to Military CommisPion hsh-don 8, paragraph HA), copies of all 
doammts and infordon intcded far pr*lepltatioo as evidence at trial. This request 
includes, but is not limitedto, fbe  follow&^ 

a Notice of any request or intent to request that the commission take conclusive 
notice of facts that src not subject to rtssonsble d i p ;  

b. Noticc of any evidence, to include testimony, doamen& or physical evidence 
that the defense intends to introduce on either the maim or in senteminn that may - 
constitute classified or protected i n f o d o n ;  

c. Copies of any dmmsmive e-vidcacc mat the defense intads to introduce on 
either the maits or in sentea&& 

d. The Curriculum Vitae for any expert tbe defense intends to call as a witness on 
the m& or in the sentmchg phast; 

e. A cupy of any statanen@, signed, reviewed, or adopted that Mate to this 
prosecution in any manner of a witness that the defense inteods to call on either the 
merits of the senteacing phase; 
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f ~ o t ~ ~ w i t D a n t b a t t h b ~ ~ ~ ~ ~ ~ v e m m d l t ~ ~ ~ ~ ~ ~ ~  
Mf, ~YYU* Of -y thrt the WihU!aS Q- t0 wvide (mtc tht the 
d e f e o s e r b o v l d n o t m l y o n ~ f i t d ~ a \ w i m c a ~ a p l p p a u S e ~ m ' ~ w i m ~ l i ~ ~  
t o m t a m t b r t t h e w i ~ w i t l , i n ~ k p r e s s n t  Shooldthedcfmsewirhtoeumb 
w i m e s s e s o n ~ ~ m ~ W U y r r h o ~ l d s p s i W y r s q u e s t ~ ~ d  
provide the rspuind i n f e n ) ;  and 

g. Allh&dinfamrttondbyawiWtop+fwtrial,lo 
i o c h d e m y a y ~ o t ~ d b y m y a i a w t o r e f i r e a h m a r o r y f o r U l t  
purpose of tdfyhy dtbawhile ten- or prior to tsstifling. 

2. Pursuaot to Military Inahudion 8, pagraph qC), d c e  of my inteat to 
raise any affirmative defense. 

raise a defame of luckbf mulie OT & i& t&hony regarding 
thc secussd's meatel amdition. Tlis rwwt hcIoda, but u nW limited to, tha mub of 
any mmtal heath pafnmbd by my psycbD1~picsl pofessional with 
rcsped lo the wuad. 

This t i v e r y  reqwat ir ~ t i n u i n g  md shall apply to my dditiod items, requested 
bacin, which become lmowa to tha d&mc at r I S a  date. 

The United Srstes rssmves the W t  to make d d i t i d  con- di- rcq-. 
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Prime r n R ~ D . S w i t ? , D d d l e d ~ C Q I P O I # I  
c m ~ - t y , ~ C o m k t m t S b h r T ~  

- To: 

Subj: CUMBATANT STATUE REVlBW nUBUNAL FOR SALIM AWdBO BMQ)AN 

5. I n o r d e r @ ~ n r y ( r s t t o o n y , I ~ ~ t M k ( r . H m d m ' s p n o r u l  
r a p a c a r r r i v e ~ h ~ b c d v i a d o f ~ W t k ~ n r m b a , ( 7 0 3 ) 6 0 1 - 1 5 2 1  cat. 191# 
m 3 2 7 ) : d t = h a m r p h a c l t ~ m ) ~ 1 d m r n d ~ ~ a m ~  
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Hodges, Keith 

From: 
Sent: 
To: 

Cc : 
Subject: 

-- 

Hodges, Keithl-I 

P-6 of the Mctlons Inventory In US v. Ilamdan has been annotated to 
rcflecl.: 
"Prosecut~on's previous reply of 20 Oct adopted as goveynment reply to defense response of 
22 OCt." 

Keich Hodges 

Ori inal Message - i.;iil -cDR;-DoD OG~-I 
Sent: Friday, October 22, 2 0 U 4  1:15 PM 

Gunn, Will, Col, DoD OGC; 

CUR, DoD OGC; Swann Robert, COL. DoD OGC 
cc: P o l ,  Don occ 
Subject: Hamdan Prosecution Reply and inpllt Lor P-6 MoLion to Compel discovery 

S i r ,  

We adopt our earlier reply to the Motion to compel discovery and renew our request 
thzt both the names of witnesses and the documentary evidence the Defense intends to 
~~nrrodnre be ordered by the Presiding Officer Lo be provided 3 0  days prior to trial. The 
Prosecution is handing over evidence as it becomes available and authorized to turn over 
and feels that 95 percent of our evidence will have been provided to t.he Defense 30 days 
prior Lo trial. 

In addition, with respect to issues concerning the Accused's psychiaLric stats and 
the Defense assertion that psychiatric experts are not getting access to their client, the 
Prosecution is unaware of any motions or requests being submitted tothe Commission 
concerning this issue. Furthermore,if t~his does not get resolved in a timely manner, it 
could seriously jeopardize our December trial schedule a s  per MCI No. 8, thc Prosecution 
is entitled to have a military psych~atrist perform an examination of the Accused if this 
issue surlaces . 

We are also aware that based on the voir dirc questioning uf the Defense, the 
Defense intends to call experts on ''social customs and practice land] living conditlons in 
Yemen. Voir Dire page 36. As the Defense apparently knows the ident-ities of these 
expert3 and intends to cell them, we ask that this information be disclosed as soon as 
possible as the Defense promised in their motion response that they would be "nindful of 
the Presiding Officer's urging to provide the names of witnesses as soon as they can be 
identified." 

CDR - 
Nov. 8, 2004 Session 
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Subject: Award for Capt Autorino and Hamdan - Defense Responsp to P 6  (Motlon to Ccmpcl 
Dlscovervl 

I award Capt Autorino the first-ever (yet still highly coveted) "I am paying attention 
award," for having scen the value of the Motions inventory number and including that 
number in the: emdil subject line; body of the email, style of her filing; and filename of 
the attachment. Oak leaf clusters for subseqfient awards are available. 

Thc defense responsc to P6 has been added to Motions inventory. 

Government: Do yo11 wish to adopt your earlier reply or substitute? 

Keith Hodges 
Assistant to the Presidina Officers 

Discoveryl 

Col Brownback/Mr. Hodges, 

Please see attached Defense Response to k'6 

Respectfully, Kr', stine 

----- Orioinal Messaae----- 

Sent: 1 0 / 2 0 / 2 0 0 4  2:08 PM 
sub~ect: RE: Hamdan - Defense Response to P 6  (Motion to Compel 
Discovery1 

The Prosecution has the right to a response to their P6 motion, and they have not received 
it. 

Provide a response in accordance with, and by the timeframes established, in paragraph 8, 
POM 4-2. Since you just joined the defense t.eam, we will establish the "received date" as 
today [even though it was received long 
aqo .I 

Prosecution, once you receive the defense response, you may adopt the reply y3u provlded 
earlier or submit anothcr. Advise then of your decir' . I  on. 

An updated Motions Inventory will be sent later today 

Review Exhibits 21 to 29 
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By Direction ol the Presidinq Officer 

Keith Hodges 
Assistant to the Presiding Officers 

...-- Oriqrnal Message----- 

From: Kristine. 

Subject: RE: Hamdan - Defense Response to P6 (Motion to Compel 
Discovery) 

Sir, 

Yes, this is the only reply to date. When I sent this response on 15 Oct 04 from Gitmo, 1 
noted in my e-mail that it was our understanding the mation to compel w a s  mooL by us 
responding with the attached document. 

I u n d e r s t a n d  that it is not. 

BuL again, this is our only written response to date. 

Respectfully, Sristine 

s l lb jec t :  Hamdan - Defense Response co P6 (Motion Lo Compel Discoveryi 

Defense, 7. have the attached as the defense response to P 6 ,  motion to compel discovery. 

Is that the only response you provided to the government's motion? IF not, please attach. 

keitn Hodges 

<<P6 Hamdan Defense memo reply request for reciprocal discovery.pdf>> 

<<P6 Hamdan Defense memo reply request for reciprocal discovery.pdf>> 

Review Exhibits 21 to 29 
Nov. 8,2004 Session 
Page 10 of 362 



UNITED STATES OF AMERICA 

v. 

SALIM AHMED HAMDAN 

j 
) DEFENSE RESPONSE TO 
) GOVERNMENT MOTION TO 
) COMPEL DISCOVERY (P6) 
) 
) 
) 22 October 2004 

1 .  Timeliness. This response is filed timely in accordance with POM 4-2, given the date of 
receipt imputed to the Defense was 20 October 2004. 

2. Relief Sought. That the Defense is in compliance with the discovery requirements as found in 
Military Commission Instruction Number 8. 

3.  Facts (The Defense Responds to the Government's Original Request for Reciprocal 
Discoverv, 30 July 2004). 

a. The Defense shall provide notice of any request or intent to request the commission 
take conclusive notice of facts not subject to reasonable dispute to the prosecution at least one 
week prior to the start ofthe Military Commission in this case, or sooner if so ordered by the 
Presiding Officer. 

b. The Defense shall provide notice of any evidence, to include testimony, documents or 
physical evidence that the Defense intends to introduce on either the merits or in sentencing that 
[nay constitute classified or protected information to the prosecution at least one week prior to 
the start of the Military Commission in this case, or sooner if so ordered by the Presiding Officer 

c. The Defense shall provide copies of any demonstrative evidence that the Defense 
intends to introduce on the merits or in sentencing in compliance with MCI 8, paragraph 6(A). 

d. The Defense has provided and will continue to provide all Curriculum Vitaes for our 
requested experts. 

e. The Defense is not required to provide such state~nent/documentation (statements, 
signed, reviewed, or adopted that relate to this prosecution in any manner of a witness that the 
defense intends to call on either the merits or the sentencing phase) unless the Defense intends to 
introduce such evidence at trial. 

f. The Defense has provided a synopsis of witness testimony with our lay witness 
requests and our expert witnesses. Since our original requests, we have supplemented them with 
additional expected testimony and relevancy to the case. 

g. The Defense shall provide the requested documents and information (all documents 
and information used by a witness to prepare for trial, to include any writings or documents used 

Review Exhibit d / B  
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to refresh memory for the purpose of testifying, either while testifying or prior to testifying) to 
the prosecution at least one week prior to the start ofthe Military Commission in this case. 

4. Law and Discussion. 

a. The Defense is aware of its discovery obligations under Military Commission 
Instruction (MCI) 8. At present the Defense has either provided or is not required to provide any 
of the material requested by the Prosecution. In accordance with the requirements set out by the 
Presiding Officer, the Defense has provided the names, contact information, a summation of 
testimony and a Curriculum Vitae for all expert witnesses that the Defense intends to call in 
support of its motions during the 8 November hearing. 

b. The Prosecution is not entitled to further Discovery at this time. Specifically: 

1) Regarding the Prosecution's demand that the Defense provide a list of 
witnesses and a summation oftheir testimony pursuant to (MCI) 8. the Presiding Officer has set 
a date of 30 days prior to trial for the Defense to request from the government all witnesses that 
it intends to request be produced for trial. Accordingly the Defense is not obligated to provide 
the names of its witnesses at trial until 8 November 2004. The Defense, however, is mindful of 
the Presiding Officer's urging to provide the names of witnesses as soon as they may be 
identified to prevent delay in the proceedings and as such is providing the names of witnesses, 
summations of testimony and contact information for witnesses as such witnesses are identified. 
To date the Defense has provided the government with three fact witnesses and will continue to 
provide such information when identified. 

2) Documentary evidence. Pursuant to MCI 8 the Defense is required to provide 
the documentary evidence it intends to admit at least one week prior to trial. 

3) Copies of previous statements made by witness intended to be called by the 
Defense. MCI 8 does not require the .production of such statements. It should be noted that the 
Prosecution has similarly refused to produce agent notes, recording of interviews or other 
documents from which the reports of interrogation of Mr. Hamdan and other detainees were 
produced. To require the defense to produce statements of its witnesses when the Prosecution 
will not produce all writings and recordings ofthe government's agents is hardly comporting 
with a "full and fair trial." 

4) Notification of potential defense based lack of mental responsibility. The 
Defense requested appointment of a forensic psychiatric team in April 2004 and renewed its 
request on 17 September 2004. The defense was notified of partial approval of its request on 20 
October 2004. Upon completion of said exam the defense will provide the appropriate notice of 
if applicable. Until such an examination has been preformed we cannot provide notice. 

5. Files Attached. None. 

6. Oral Argument. The Defense agrees with the Prosecution that oral argument is neither 
required nor requested. 

Review Exhibit 216 
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7. Authority Cited. 

MCI No. 8 

8. WitnessesIEvidence Required. None. 

9. Additional Information. None. 

CHARLES D. SWIFT 
Lieutenant Commander, JAGC, US Navy 
Detailed Military Defense Counsel 
Office of Military Commissions 

Review Exhibit a/ /3 
Page 3 3 Review Exhibits 21 to 29

Nov. 8, 2004 Session
Page 13 of 362



DEPARTMENT OF DEFENSE 
OFFICE OF THE CHIEF DEFENSE COUNSEL 

OFFICE OP MILITARY COMMISSIONS 

15 October 2004 

SUBJECT': Response to Government's Request for Reciprocal Discovery dated 30 July 2004, 
UnrredSfates v. Ha~ndan 

1. The Defense responds to the Government's Request for Reciprocal Discovery dated 30 Jilly 
2004 with the same paragraph numbers and paragraph letters found in the request. 

a. - c. In accordance with Military Commission Instruction 8, paragrapti 6(A). the Defense 
shall provide notice to the prosecution at least one week prior to the start of the Military 
Commission in this case, or sooner if so ordered by the Presiding Off~cer. 

d. The Defense has provided and will continue to provide all Curriculum Vitacs for our 
requested experts. 

e. In accordance with the Military Commission lnstr~letion 8, paragraph 6(A) the Defense is 
not requircd to provide such staternentsldocumentation unless the Det'ense intends to introduce 
such evidence at trial. 

f. The Defense has provided a synopsis of wkness testimony with our lay witness requests 
(Muhammed Ali Qassim al-Qal'a, Umat al-Subur 'Ali Qassim al-Qal'a, and Taqia Muhsin al- 
Ansi) and our expert witnesses. As additional witnesses are identified, we shall request them 
and include a synopsis of hislher testimony. 

g. The Defense sliall provide the requested documents and information to tlie prosecution at 
least one week prior to the start ofthe Military Commission in this case, in accordance with the 
Military Commission Instruction 8, paragraph 6(A). 

2.  The Defense shall so comply. 

3. The Defense shall so comply 

The Defense recognizes its discovery obligations and shall continue to comply. 

CHARLES D. SWIFT 
LCDR, JAGC, USN 
Detailed Defense Counsel 

A5vchwI 
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UNI1'ED STATES OF AMERICA ) 
) . PROSECUTION REPLY TO 

v. 1 DEFENSE RESPONSE TO 
) PROSECUTION'S MOTION TO 

SALIM AHMED MAMDAN 1 COMPEL DISCOVERY 
1 
) October 19,2004 

I. Timeliness. This reply is being filed in a timely manner within the parameters established by 
the Presiding Offrcer. 

2. Relief Sought. The Prosecution seeks an Order requiring the Defense to disclose the names 
and contact information ofthe witnesses they intend to call at trial and to disclose and provide 
copies of or access to any documentary or other evidence they intend to introduce no later than 7 
November 2004. 

3.  Overview. The Prosecution has been seeking discovery from the Defense since 30 July 2004. 
The Defense, while demanding a speedy trial, seems poised to wait until the last possible minute 
permitted to respond to the Prosecution's request: Meanwhile, the Prosecution has provided the 
Defense with literally thousands of pages of discovery and has disclosed approximately 85 
percent oftheir witnesses to the Defense. The Prosecution will not delay in providing the names 
of the other 15 percent when these witnesses are solidified and contact information is obtained. 

4. Additional Facts 

a. In response to a formal motion brought by the Prosecution on I October 2004 to 
compel discovery, the Defense responded with a memorandum response on1 5 
October 2004 to the Prosecution's discovery request of 30 July 2004. 

b. To date, the Defense has not responded to the Prosecution's Motion to Compel 
Discovery in accordance with POM 4.2. 

c. In response to the Prosecution request for disclosure of evidence the Defense intends 
to use or introduce at trial, the Defense responded that they would provide it one 
week prior to trial and only sooner if ordered to do so by the Presiding Officer. 

d. The Defense made a demand for a speedy trial in February of 2004. 

e. The Defense filed motions to dismiss based on speedy trial violations on 1 October 
2004. 

Review Exhibit 21.-  @ 
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f. The Defensc filed a motion to abate these proceedings on I October 2004 

5. Analysis 

If the Defense is truly sincere in their quest for a speedy trial, it is  unfathomable as to 
why they would wait until the last possiblemoment to provide discovery in this case. However, 
absent an order from the Presiding Officer. that i s  exactly what they intend to do. (Defense reply 
to Prosecutic~n Request for Reciprocal Discovery dated I S  October 2004). Ironically, the 
Presiding Officer has issued just such an order in POM 10 whicli requires the Defense to provide 
the names ofwitnesses not 'later than 30 business days before the first session in which the 
witness i s  first needed to testify. 

This unwillingness to provide discovery coupled with the Defense Motion to Abate the 
proceedings brings into question whether the Defense truly desires or is prepared to go to trial in 
December. Experienced trial practitioners such as the Defense Counsel in this case are well 
aware that with such late disclosure, the Prosecution wiil need additional time to prepare. 
Failure o f  the Commission to grant this additional time to the Prosecution would only detract 
from the "full and fair" trial the Defense has expressed they so deeply desire. 

While denying the request o f  the Prosecution for discovery at this time, the Defense 
provided no viable reason as to why they needed the additional time before disclosure. They did 
not say that they did notpossess the requested infortnation, only that they were unwilling to 
disclose until the last possible moment. One can only surmise that there i s  some apprehension in 
providing the Prosecutioli a rcasonahle amount oftime !o investigate and test the credibility of 
the evidence the Defense intends to ~ntroduce. 

6. Witnesses. None 

7. Oral Argument. The Prosecution believes this issue can be resolved without requiring oral 
argument. 
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UNITED STATES 
- -- 

1 
) MOTION TO PRE-ADMIT EVIDENCE 

1 
SALIM AHMED HAMDAN ) 

) October 1,2004 

1. Timeliness. This motionis being filed in a timely manner within the parameters established 
by the Presiding Officer. 

2. Relief Soubt. .e Prosecution requests that the evidence identified in this motion be pre- 
admitted into evidence in the cased of United States v. Aamdan. 

a. The following evidence the Prosecution seeks to pre-admit is attached to this motion 
(or it is specitically stated that it is not attached). Those pieces of evidence marked as For 
Official Use Only or Law Enforcement Sensitive are Protected Information in accordance with 
the Presiding Officer's Protective Order #2 of August 27,2004. As such they are filed under 
seal at this point in time. References to "Bates" numbers are to serve as a reference for Defense 
Counsel with respect to the previously provided discovery. For purposes of this motlon, it is 
described as follows: 

Rev~ew Exhibits 21 to 29 
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b. In addition to the protected information we seek to pre-admit above, the 
Prosecution also seeks to pre admit the following additional evidence which is 
not filed under seal: 

- A1 Fad1 transcript of Embassy Bombing trial testimony (Bates 122). 
This is not attached to this motion as it consists of 996 pages. 

- 1998 Fahva with Arabic translation (Bates 130-133) 
- Islamic Nuclear Bomb with Arabic Translation (Bates 134-136) 
- 1996 Declaration of Jihad with translation (Bates 137-167) 
- Address by President Clinton on Military Actions Against Terrorist 

Sites in AF and Sudan on August 20,1998 (Bates 168-1 70) 
- INS Determination that Accused is not a naturalized U.S. citizen 

(Bates 17t-182) (assumes no stipulation as to citizenship) 
- A1 Quds newspaper article of May 14,1998 with translation (Bates 

276-284) 
- Transcript and tape of ABC news interview of bin Laden aired on 

June 10, 1998 (transcript at Bates 285-294) 
- Transcript of CNN interview of bin Ladcn aired on May 10, 1997 

(Bates 295-303) 
- Statement of Abu Jandal to al Quds (Bates 1508-1 535) 

b. The Prosecution has provided extensive discovery to the Defense commencing in 
December of 2003. To date over 2000 pages of materials have been provided. 

c. The Prosecution anticipates seeking to admit into evidence Federal Bureau of 
Investigation (FBI) 302's and Criminal Investigation Task Force (CITF) Forms 40 
documenting interviews of various people (most prevalent those documenting 
interviews of the Accused). 

d. The Prosecution will also seek to admit other evidence that has also previously been 
provided to the Defense in discovery. 

4. Law Supporting the Request for Relief Soueht 

R*riow Exhibit 
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Under Military Commission Order (MCO) No. 1, section 6(D)(l), the standard of 
admissibility for evidence is "probative value to a reasonable person." The Prosecution is 
confident that this standard can be met with respect to the evidence described above. While we 
understand that the Defense might contest the factual accuracy of this evidence, we feel thereis 
little doubt that it is admissible. It will be for the Members of the Commission to decide the 
weight to give to this evidence. 

As is evident from the list above, this case involves a voluminous amount of evidence. In 
the interest ofjudicial economy the Prosecution seeks to pre-admit this evidence. Taking this 
step is even more crucial in light of the remote bial and the detrimental impact that uncertainty 
and having to confront unforeseen issues mid-hial will create. 

Pre-admitting evidence is clearly favored in both the U.S Federal and courts-martial 
systems. Rule 104 of the Federal Rules of Evidence (and the comparable Military Rules of 
Evidence) clcarly contemplates the pre-admission of evidence and even allows relaxed mlcs in 
making admissibility determinations. 

It will he lo the benefit of all parties to identify those pieces of evidence where 
admissibility is not contested. For those portions of the proposed evidence above where the 
Defense does contest admissibility, the Prosecution intends to lay the appropriate foundation 
during testimony on the merits. It is not our desire to bring all of the sponsoring witnesses to 
Guantanamo on two separate occasions. 

5. Oral Areument. The Prosecution is prepared to provide oral argument on this motion but is 
optimistic that these issues can be resolved without the necessity of oral argument. 

6. Legal Authority. 

a. MCO No. 1 
b. Federal Ruk of Evidence 104 
c. Military Rule of Evidence 104 
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REVIEW EXHIBIT 22-A-1  

 
Review Exhibit (RE) 22-A-1 has two parts—a sealed portion and an unsealed portion. 
 
In RE 15, the Presiding Officer ordered that most of RE 22-A-1 be sealed (RE 15 is 
attached to this page).  Pages 2 and 3 of RE 15 (pertaining to the release of information 
about investigators and interrogators) were classified “For Official Use Only.”  On 
September 23, 2005, the classifier requested that pages 2 and 3 of RE 15 not be released 
for posting on the Department of Defense (DoD) Public Affairs web site.  The sealed 
portion of RE 22-A-1 has been marked with the following page numbers in the bottom 
right corner: 
 

1ST VOLUME:  REPORT 
OF INVESTIGATION (336 PAGES) 

1  - 86 
88 - 101 
104 - 119 
171 - 243 
321 - 366 
370 - 470 

 
2ND VOLUME:  REPORT 

OF INVESTIGATION (275 PAGES) 
471       -        526 
533 - 539 
545 - 560 
577 - 620 
633 - 635 
639 - 640 
880 - 932 
1451 - 1465 
1472 - 1485 
1552 - 1615 

 
The unsealed portion of RE 22-A-1, which is releaseable for posting on the DoD Public 
Affairs web site, has been marked with the following page numbers in the bottom right 
corner: 
 

1ST AND ONLY VOLUME:  REPORT 
OF INVESTIGATION (98 PAGES) 

122 
130  - 170 
276  - 303 
1508 - 1535 
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Office of the Presiding Officer 
Military Commission 

August 27, 2004 

Order of the Presiding Officer 

UNITED STATES v. SALEM AHMED SALEM HAMDAN 

Attached are three Protective Orders in the above-styled case. All counsel agreed to the 
Presiding Officer's having signed the said Orders. and all parties have received copies of 
the said Orders. 

The orders are: Protective Order # l ;  Protective Order # 2; and Protective Order # 2A. 

The reporter will append this Order, and the three attached, Protective Orders to the 
Record of Trial in the above styled case as the Review Exhibits next in order. 

V 
Peter E. Brownback I11 
COL, JA, USA 
Presiding Officer 

Presiding Officers Memorandum # 3, Page 1 
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UNITED STATES OF AMERICA ) 

) 
v. ) PROTECTIVE ORDER # 2 

1 
SALIM AHMED HAMDAN ) August 27,2004 

) 

The following Order is issued to protect from unauthorized disclosure documents 
and information provided to the Defense in the above-captioned Military Commission 
case, and is therefore directed to the Defense. 

For the purpose of this Order, the term "you" or "your" shall pertain to all 
members of the Military Commission Defense team. 

This Protective Order pertains to all documents and information previously 
provided to the Military Commission Defense team as well as any documents or 
information that may be provided to the Military Commission Defense team in the future. 
It shall remain in effect throughout your representation of Mr. Hamdan unless 
specifically modified or cancelled. 

UNCLASSIFIED SENSITIVE MATERIALS 

IT IS HEREBY ORDERED that all documents marked "For Oficial Use Only 
(FOUO)" or "Law Enforcement Sensitive" and the information contained therein shall 
only be disseminated to the following individuals: 

Members of the Military Commission Defense team to include 
paralegals, designated investigators, designated experts and 
administrative staff, with an official need to know. Additionally 
dissemination is authorized to the Accused; 
Other members of the U.S. Government Executive and Judicial 
branches where disclosure is deemed necessary by a Military 
Commission Defense Attorney of Record for the purpose of preparing 
the defense of this Military Commission case; 
Disclosure to individuals outside the Military Commission Defense 
team and these other Executive and Judicial branch employees 
requires the Defense to file a motion to the Commission requesting 
such disclosure. The Defense shall provide justification in this motion 
as to why such disclosure is necessary for the preparation of the 
defense. Input from the agencies having ownership interests in the 
information will be obtained prior to the Commission authorizing any 
such disclosure. Absent extraordinary circumstances and specific 
authorization from the Commission, any approved disclosures will not 
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permit the actual documents or other media containing the information 
to be provided directly to these individuals. The appropriate method 
of dissemination will be verbal; 
The Military Commission panel and parties to the case in the course of 
Military Commission proceedings. 

IT IS FURTHER ORDERED that Criminal Investigation Task Force Forms 40 
and Federal Bureau of Investigation FD-302s provided to the Defense shall, unless 
classified (marked "CONFIDENTIAL," "SECRET," or "TOP SECRET"), be handled 
and disseminated as "For Official Use Only" andlor "Law Enforcement Sensitive." 

CLASSIFIED MATERIALS 

IT IS FURTHER ORDERED that you shall become familiar with Executive 
Order 12958 (as amended). Militarv Commission Order No. 1. and other directives , . 
applicable to the proper handling, storage, and protection of classified information. All 
classified documents (those marked "CONFIDENTIAL," "SECRET," or "TOP 
SECRET") and the information contained therein shall only be disseminated to the 
following individuals: 

Members of the Military Commission Defense team who have the 
appropriate security clearance and an official need to know the 
information to assist the Defense in the representation of the Accused 
before a Military Commission; and 
The Military Commission panel in the course of Military Commission 
proceedings. It shall be your responsibility to ensure that if you are 
presenting classified information to the panel, that you take appropriate 
measures to protect such information. 

IT IS FURTHER ORDERED that all classified or sensitive discovery materials, 
and copies thereof, given to the Defense or shared with any authorized person by the 
Defense must and shall be returned to the government at the conclusion of the review and 
final decision by the President or, if designated, the Secretary of Defense, in each case. 

BOOKS, ARTICLES, OR SPEECHES 

FINALLY, IT IS ORDERED that members of the Military Commission Defense 
team shall not divulge, publish or reveal, either by word, conduct, or any other means, 
any documents or information protected by this Order unless specifically authorized to do 
so. Prior to publication, members of the Military Commission Defense team shall submit 
any book, article, speech, or other publication derived from, or based upon experience or 
information gained in the course of representation of Salim Ahmed Hamdan to the 
Department of Defense for review. This review is solely to ensure that no information is 
improperly disclosed that is classified, protected, or otherwise subject to a Protective 
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Order. This restriction will remain binding after the conclusion of any proceedings that 
may occur against Salim Ahmed Hamdan. 

BREACH 

Any breach of this Protective Order may result in disciplinary action or other sanctions. 

Yeter E. Brownback 111 
Colonel, JA, U.S. A m y  
Presiding Officer 
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1 
UNITED STATES OF AMERICA 1 

1 
v. 1 PROTECTIVE ORDER # 2 -14 & 

1 
SALIM AHMED HAMDAN 1 August 27,2004 

1 

The following Order is issued to protect from unauthorized disclosure documents 
and information in the possession of the Prosecution in the above-captioned Military 
Commission case, and is therefore directed to the Prosecution. 

For the purpose of this Order, the term "you" or "your" shall pertain to all 
members of the Military Commission Prosecution Office involved in the prosecution of 
Mr. Hamdan. 

This Protective Order pertains to all documents and information previously 
provided to the Military Commission Defense team as discovery as well as any 
documents or information that may be provided to the Military Commission Defense 
team as discovery in the future. It shall remain in effect throughout the Military 
Commission of Mr. Hamdan unless specifically modified or cancelled. 

UNCLASSIFIED SENSITIVE MATERIALS 

IT IS HEREBY ORDERED that all documents marked "For Official Use Only 
(FOUO)" or "Law Enforcement Sensitive" and the information contained therein shall 
only be disseminated to the following individuals: 

Members of the Military Commission Prosecution Office to include 
attorneys, paralegals, designated investigators, designated experts and 
administrative staff, with an official need to know. 
Other members of the U.S. Government Executive and Judicial 
branches where disclosure is deemed necessary by a Military 
Commission Prosecution Attorney of Record for the purpose of 
preparing the Prosecution of this Military Commission case; 
Disclosure to individuals outside the Military Commission Prosecution 
Office and these other Executive and Judicial branch employees 
requires the Prosecution to file a motion to the Commission requesting 
such disclosure. The Prosecution shall provide justification in this 
motion as to why such disclosure is necessary for the preparation of 
the Prosecution. Input from the agencies having ownership interests in 
the information will be obtained prior to the Commission authorizing 
any such disclosure. Absent extraordinary circumstances and specific 
authorization from the Commission. any approved disclosures will not 
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permit the actual documents or other media containing the information 
to be provided directly to these individuals. The appropriate method 
of dissemination will be verbal; 
The Military Commission panel and parties to the case in the course of 
Military Commission proceedings. 

IT IS FURTHER ORDERED that Criminal Investigation Task Force Forms 40 
and Federal Bureau of Investigation FD-302s provided to the Prosecution shall, unless 
classified (marked "CONFIDENTIAL," "SECRET," or "TOP SECRET"), be handled 
and disseminated as "For Official Use Only" andlor "Law Enforcement Sensitive." 

CLASSIFIED MATERIALS 

IT IS FURTHER ORDERED that you shall become familiar with Executive 
Order 12958 (as amended), Military Commission Order No. 1, and other directives 
applicable to the proper handling, storage, and protection of classified information. All 
classified documents (those marked "COhFIDENTIAL," "SECRET," or "TOP 
SECRET") and the information contained therein shall only be disseminated to the 
following individuals: 

Members of the Military Commission Prosecution Office who have the 
appropriate security clearance and an official need to know the 
information to assist the Prosecution in the representation of the Accused 
before a Military Commission; and 
The Military Commission panel in the course of Military Commission 
proceedings. It shall be your responsibility to ensure that if you are 
presenting classified information to the panel, that you take appropriate 
measures to protect such information. 

IT IS FURTHER ORDERED that all classified or sensitive discovery materials, 
and copies thereof, given to the Prosecution or shared with any authorized person by the 
Prosecution must and shall be returned to the government at the conclusion of the review 
and final decision by the President or, if designated, the Secretary of Defense, in each 
case. 

BOOKS, ARTICLES, OR SPEECHES 

FMALLY, I?' IS ORDERED that members of the Military Commission 
Prosecution Office shall not divulge, publish or reveal, either by word, conduct, or any 
other means, any documents or information protected by this Order unless specifically 
authorized to do so. Prior to publication, members of the Military Commission 
Prosecution Office shall submit any book, article, speech, or other publication the 
contents of which in a whole or part is derived from information subject to this ordered to 
the Department of Defense for review. This review is solely to ensure that no 
information is improperly disclosed that is classified, protected, or otherwise subject to a 
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Protective Order. This restriction will remain binding after the conclusion of any 
proceedings that may occur against Salim Ahmed Hamdan. 

BREACH 

Any breach of this Protective Order may result in disciplinary action or other sanctions. 

Peter E. Brownback III 
Colonel, JA, U.S. Anny 
Presiding Officer 
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D m 9  TRANSLATION . . 
. . 

. ... . . . . , . i i i  

I n t h c N a m o f G o d , t h c ~ o ~ t h c M e r c i f u l  ,. . 
. . 

The lnteinatld Islamic h t  
for Jlhad against the Jews and the ChmatIera 

Praise be to 004 who ~~vealcd thc Book [the Qur'an], who moves the clouds, who 
defeats the encmics, and who said in His book "But when the forbidden month an psst, 
then fJght and slay the pagans wherever ye tind tbem, 8e.k them, beleagoer them, and lie 
in wait for them in every shbgem (of warp," [Surat At-Tmcba 5],8nd blessings and peace 
be upon our prophet, Mohamed bin AMuUah, who said: "I have bsen seat with the sword 
betwmmy handstoensrnethatwonebutOodisw~pe4whoputmy livclihooduoderthc 
shsdow of my spear, and who inflicts humiliation and scorn on those who disobey my ordem." 

Thc Arabian pcahda has never, since God created if made it flat, and its desert. and 
&led it with seas, been stomxd by any forua like the Crusader armies that have sptad 
thmughoh it like locusts. comrrming its riches and destroying its peacdul'state. AU this is 
happming at a time when natim are attacking Muslims like insects swarming over a lragt plate 
of food In light of this grave sitdon, and the Lack of support, we are obligcdto discuss curent 
events with you, and we must all agree oa how to resolve thc issue. 

Our MudmNation 
No om caa argue today about thee facts that an hown ta e v a p e .  We will mention 

k h a e a s a ~ e ~ .  
Firet: Tk United Statca has been OCCUDV~UIZ the most sacred a m  of Islamic land. the Arabiaa - -  - 
pminsula, for about seven years, robbing it of its riches, dictating to its rulers. h&ating its 
people, tefioriziag its ncighbom, and making its bases on the peninsula into a speamead with 
which to fight theeIslamicCpeop1ef nearby. While some may have argued about the nality of this 
ocapatim in the past, all the p p l e  on the peninsula acknowledge it now. Then is no better 
proof of this than the Amrim' continued aggmsion against the people of Iraq, with thc 
peninsula as a staging ground. Dcspitc the fact that all its rula reject thc use of their land for 
that [purpose]. they an helpless. 
Sccoad: Despite the major devastation inflictad oa thc WI pwple at the hands of the ausrtder- 
Jewish alliance. dcspitc thc horrifying nlrmber of those killed which ex& one m i l l i d p i t c  
all~the~~erctryiag~Pgaiatonpeatthesthorriticmassacrs.asthoughthey 
were not.satisfied with the long, drawoout blockade r i  afta the f d w  [Oulfl War, or 
thc -tation and devastation [it caused). So, hem they come today, to wipe out what is left 
of this people and to humiliate its Muslim neighbors. 
ThW: If the Amui~~ns' aims behind thw wars arc nligious and economic. then they an slso 
to save the Jews' petty state, and divert attcntim from [that state's] ocmpation of Jerusalem and 
its killing of ~usl&s. 'Lhac is no better proof of this than thcir cagerueas to dcatmy Iraq, the 
most W W ~  Arab statc nearby. and their effotts to frapment all the statcs in the remon, such as 
Iraq, kudi  -a, JZgypt and the Sudan into small paG ~tatea. whose divisiveness&d 

000 1 30 
Review Exhibits 21 to 29
Nov. 8, 2004 Session
Page 30 of 362



wtalrness ..... % would pmta Jmwlis muviva1 and continuati011 of the brutal Crusader 00cupation &'&.; . . . .  . . . .  . . 
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1. Sheikh Usama Ben Laben. 
2, Qr. Ayman Al-Zawahiri, ltada, Jihad Group in Egypt 
3. Sheikh Abu Yasir Rifai Ahnd ~aha,  onc of the ladem of the Islamic Ciroup in Egypt 
4. Mawlana ~ i r  h m z a ,  aea&uy, The ULema Society of Pakistan 
5. Mawlana Pd- Khalil, leader, The Supportcr*s Movement of Pakistan 
6. Shtikll AM iil$alam ~ohamed, leadeft The J i i  Movement in Bangladesh 

. - 
Sunday, [25 Shawwal. 14181 H - 211211998 AD 
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GOVERNMENT 

EXHIBrr 

PLWl32-221 TRANSLATION 
Fax Header: 
From: Panasonic Fax Sptem Phone No. Jun. 22 1998 6:34pm P1 
30-May-98 1192  Page 1 

The Wodd Islamic Front 

The Islamic Nuclear Bomb 

Indeed the Muslims were pleased. and their hearts were filled with joy at the news of the 
five Pakistaninuclear explosions which came in rcsponse to the tyrannical Indian aggression. 
This is the aggression which frightened the Muslims with its provocative explosions and its 
inflammatory declarations. If only Allah would =rush these gangs of Indian cheats and liars who 
have tried since India's inception to solve their problems by threatening their Muslim neighbors. 

' 

and by fanning the flames of war and stirring up the flames of conflict. 
On this great and joyous occasion we salute the Islamic Nation in general, and the people 

of Pakistan specifically, for the first possession of a nuclear weapon by the Muslims in their 
history. For these explosions. which were announced on the 3" of Safar, 1419 hd. restored the .: 

international balance (of power) and tipped the scalcs of the struggle which the nations of the 
infidels was fighting against the nations of Islam. And we praise God that the Pakistani people 
did not give in to the heavy pressures of America. For it has been known for some time now that 
the American government exened much pressure to keep Pakistan from acquiring nuclear 
weapons. And we take advantage of this opponunity to remind Pakistan that India is just her 
traditional and apparcnt enemy. In reality. her enemy is the Crusader-Israeli alliance headed by 
America that occupies the holy lands (referring here to Saudi Arabia) and Israel which is 
occupying by force the lands upon which we prayed in peace. For Israel is the head of the Jews. 
and it is they who supponcd the Indian nuclear program. And ~ m e r i c a  is the head of the 
crusaders. and it is they who gave India theaFn light during Bill Richardson's last visit to the 
area. 

The nature of the unjust Indian system. and thc grredy ambitions of the Crusader-Jewish 
alliance which supports it. is that they r i l l  nor stop at the limits of reason. and their 
encroachments upon Pakismn will continue. But what is desired is that India knows that Pakistan 
will not stand alone. All the Muslims will stand behind Pakistan with all their might, fheir 
supplies. their people and thcir money. The Muslim Sation sent 12,000 Arab freedom fighters to 
help our Muslim people's struggle in Afghantstan. and they fought until Allah allowed the Soviet 
Union to lose. So this blessed nation is now more than capable of defending our Muslim people 
in Afghanistan and of libenting our bcstcgcd bnxhcn tn India. For with the struggles. and the 
preparations and the propaganda against Allah's cnemtcs. Victory will be realized (God willing). 
And the word of Allah will nng out. And Lhc pcoplc of lslam. whose nations in the past had been 
pounced upon. will be xcurr. And ihc utse ones md thc scholars must reveal this general 
explanation in the Muslim Sation and open thc n u l t ~ q  camps to support the people of Pakistan 
and the oppressed Musltrns undcr lndtan Occup;lt~or. They also must strongly pressure the 
governments to open thc doon for ~lusltrn volunrcm who. God willing. would erupt with 
zealousness from evcv d~rcctton. And Ia t ly .  h e y  must instruct the Pakistani people to rally 
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around Allah. and do away with their enemies. And it is better that the ~ u s l &  remain poor but 
dignified'instead of living in humiliation [with outside support]. . . . . 

And finally we call upon all Muslims to adhere to Allah, and to stand with ~aki i tan  and 
- with h e  third of the Musliins besieged on thc.Indian subcontinent, in order to-liberate them from 

the Hindus who are supported by the Crusader-Jewish alliance that has engaged&<; a war in 
Palestine and in Saudi Arabia. And we call upon them to follow the example of Pakistan and not 
hesitate in acquiring nuclear and biological weapons. And what is desired is that they know the 
deal in signing the agreements prohibiting the spread of nuclear weapons. Becausk they (their 
agreements) don't mean they can't be bound by the enemy, and these agreements won't keep the 
Muslims secure from the 200 nuclear waheads that the Jews in Israel have. And they won't be 
delivexd fwm the weapons of mass destruction that the tyrannical Christian nations have 
(headed by America and Britain). So the Muslims must get ready for thetenorism of Allah's 
enemies. And with that, Allah says: "Come! And pay no heed to those who were once infidels, in . 
that they are not capable. And be ready for them with all the strength and unity you are capable .:. 
of. You are frightened of the enemy of Allah and your enemies and others beside them. You do ..' 
not teach them. Allah teaches them. And whar you do for Allah comes back to you, and you will 
not be oppressed." 

Date: 2/4/1419 hd 
Equals: 5/29/1998 AD 

OSAMA BIN MOHAMMED BIN LADEN 
(Signature) 
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GMWIl-1 to GMWIL-11 TRANSLATION 

.~eclaration of Holy War Against the Americans Who are Occupying the Land of the Two 
: Holy Places . . 

"Expel the polytheist out of the Arabian Peninsula." 

A message from Usama Bin Muhammed Bin Laden to hi Muslim brethren world wide and 
specially in the Arabian Peninsula. 

In the name of Allah. the most beneficent, the most merciful. 
The thanks are all to God. He who we seek help, gratitude, and forgiveness. We seek 

refuge in Allah from our evil temptations and wrong deeds. Whomever been guided by Allah . 
will not be mislead. and whomever has been misguided, he will never be guided. And I bear g' 
witness that there is no deity but Allah Who has no panner and I bear witness that Mohammed is' 
HIS slave servant and messenger. 

"Ye who believe, fear Allah as He should be feared, and die not except in a state of Islam." . . - - 
"0 People! Reverence your guardian lord who created you from a single being. Created of 
like nature, His mate, and from them twain scattered counlless men and women. Fear 
Allah through whom ye demand your mutual rights, the wombs, for Allah ever watches 
over you." "0 ye who believe fear Allah, and say a word directed to the right That He 
may make your conduct whole and sound, and forgive your sins. And he that obeys Allah 
and His Messenger, has already attained the highest achievement" Praise the Lord Who 
says, "I only desire (your) betterment to the best of my power; and my success (in my task) 
can only come from Allah. In Him I trust, and unto Him I look" (Hud:88) Praise the Lord 
who says: "Ye are  the best of people evolved for mankind, enjoining what is right, 

. forbidding what is wrong, and believing in Allah." (Al-1mran:llO) 

Allah's blessing and salutations unto His slave and servant who said, 'The people are close to an 
all encompassing punishment from Allah if they see the oppressor and fail to restrain him." 
(Narrated by Abu Da'oud. Al-Tarmathi. and Al-Nisa'i) 
Furthermore: 
It is not hidden from you what the people of Islam have been suffering of oppression. injustice. 
and aggression by the Jews and Christians alliance and their collaborators until the Muslim blood 
became the cheapest, and their wealth and property is being blundered by the enemies. Here is 
their blood being shed in  Palestine. Iraq. and the horrifying images of the Qana massacrein 
Lebanon are still fresh in the minds. Also. the massacres in Tajikistan, Burma. Kashmire. 
Assam. Philippines. Fatani. Ogadin. Somalia. Eriteria. Chechnya. and Bosnia Herzegovina, 
where massacres. which left the body shivering and the consciousness shaking. occurred against 
Muslims while the whole world stood out [here watching and listening. Not only that but also, 
America and its allies clearly conspired hiding under [he unjust United Nations. to stop weapons 
from reaching the dispossessed people. So the people of Islam became aware that they have 
become the main target of the aggression of the Jeu-ish-Crusader alliance; and all the lies and 
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propaganda about human rights had vanished by the strikes and the massacres that were 
committed against Muslims every where. 

The most recent of these aggression was the worst against Muslims since the death of the 
Prophet, peace be upon him. that is the occupation of the land of the two Holy Places -the very 
house of Islam, the place of the revelation. the source of the message, where theblessed Ka'ba . . 

that all M u s l i k  direct their prayen to- by the armies of the American Christians and thei; allies; 
.. 

there is neither might nor any power except with Allah. - .. . 

Under the shadow of this reality that we-are all part of, and under the shadow of the ' 
enomlous and blessed awakening. which included every spot in the world, particularly in the 
Islamic World. I meet with you today after having been compelled to be way for a lengthy 
absence because of the unjust Crusaders' campaign.led by America. against Muslim scholars 
and Islamic advocates fearing that these scholars and advocates would provoke the Muslim 
Umma to fight back its enemies, resembling predecessor scholars. May God have mercy on their 
soul, such as Ibn Taymiyya and Ezz Bin Abid-a!-Salaam. And so, the Crusader-Jewish alliance 
killed and arrested the symbols of honest scholars and active advocates-and we sanctify no one' 

, 

but Allah. The alliance had killed the Mujahid sheikh Abdullah Azzam; and arrested the 
Mujahid sheikh Ahmed Yasseen in the land where the Prophet, peace be upon him. ascended to.' 
~ e a v e n ;  and the Mujahid sheikh Omar Abid-al-Rahman in America. Also, a very big number of 
religious scholan, advocates. and youths, were arrested in the land of the two Holy Places by 
American insinuation. most prominently sheikh Salman Aoda and sheikh Safar al-Hawali and .- . .~ 

their brethren-there is neither might nor any power except with kllah. We too have been stricken 
by some of this injustice by forbidding us to talk to Muslims, and pursued us in Pakistan. Sudan. 
and Afghanistan. which causes this lengthy absence from you. However, with God's grace. now 
there is a secured base available in Khurasan over the Hindu-Kush peaks. Over these very peaks. 
with God's grace. the most powerful atheists military force. was destroyed. and the myth of super 
powers was withered in front of the Mujahideens' cries- God is great- . 
And today, from this very peaks . from Afghanistan. we are working on lifting aggression. which 
has fallen over the Umma because of the Crusaders-Jewish alliance, and especially after they 
occupied the place from which the Prophet. peace be upon him. ascended to Heaven, and after 
they grimed themselves the right to be in the land of the two Holy Places. We ask God to grant 
us victory. He is the grantor and the capable. 

Here we are today from Afghanistan starting to talk and take action, and discuss back and 
forth the means to reformation of what had happened to the Muslim world. generally, and to the 
land of the two Holy places. specifically. We want to study together the means by which the 
situation can be restored to its normal oath. and bv which the riihts can be returned totheir - 
owners after the people have suffered great damage and severe aggression in their religious and 
life matters. It has affected every class of people: it affected civilians as well as military and . ~ 

security personnel. It has affectid emplo)ces as well as merchants. Lt has affected the young as 
well as the old. it affected school pupils as well Ss university students. 1 t  has affected university 
graduates who are unemployed and counts in hundred of thousands where they currently 
compose a considerable portion in the socicty. 

It has affected the manufacturers as wcll as fmcrs .  It has affected the subuhs as well as 
the country sides, and the Bcdouins as ucll as uool makers. Every one is complaining about 
almost everything and thc cond~tions in the land of thc two Holy Place is similar to a massive 
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volcano that is about to erupt and destroy in its way infidelism and cormption regardless to their 
soumes. And the two explosions of Riyadh and Khubar were only a warning of this falling - - 
eruption that was emerged out of suffering, severe s u p p ~ i o n ,  subjugation, serious oppression, 
unjust humiliation, and poverty. 

The people have been fully concerned about their every day Living. The taksabout a .- 
deteriorating economy, inflation, everincrc&ing-debts, and jails full of prisoners is everybody's 
talk. Employees with limited income could tell vou about their debts amounts to tens and 

~ ~ 

hundreds oithousands of Riyals. and they complain about the devaluation of the purchasing 
power of the Riyal when it is compared to other most major currencies. On the other hand. big 
merchants and contractors could tell you that the government owes them hundreds and thousands ' 
of millions of Riyals-the national deficit has reached up to 340,000 Riyals, and raising daily 
because of usury interest, not to mention. the foreign deficit-people are wondering whether we 
are really thd biggest oil-exporting country?! Not only that but also. they feel that this is a 

from God that came down upon them because they kept quite to the regime's . . 

subjugation and its illegitimate activities. For instance. and most obvious activities are its 
reluctance to judge by God's Law, depriving people of their legitimate rights, permitting the .. 

occupying Americans into the land of the two Holy Places. and imprisoning honest religious 
scholars. who are considered the heir of the Prophets, unjustly andaggressively. However, this 
grand tragedy had been realized by good and gracious people from among the experts on 
religious matters, including scholars and religious advocates, and other experts including 
merchants. economists. and prominent figures. Ejch group tried its best to move quickly and 
contain the situation. There is a unanimous agreement that the country is moving toward a deep 
hole and there is a sever catastrophe awaitingit. and only God knows its end. Quoting one big 
merchant. he said. 'The king is driving this country toward sixty catastrophes." There is neither 
might nor any power except with Allah. Also. many of the princes share the people's despair and 
have expressed in their own private mceting their objection to what goes on in the country of 
terror, repression, and cormption. Personal competition between the influential princes has 
destroyed the country. The regime. with its own hands. has corn off its own legitimacy by many 
actions, most importantly: 
1. Nullified the Shari'aand replaced ~t with secular laws despite the bloody opposition of sincere 
scholan and gracious young men-uc chose no one above God. 
2. Its inability to protect the country. and allowing the cnemies of the Urnma. the American 
Crusader forces to stay for many )ears. Thc Crusaders became the main cause for our all 
disastrous conditions particularly in thc cconomtc aspect due to the unjustified heav;spnding 
on these forces. As a result of the poltcy tmpowd on thc country, pmicularly the oil policy, by 
determining level of production and pncc productton to suite its own economic interest but not 
the country's. and as a result of thc htgh cost of u c a p n  deals that are imposed on the regime. ' 
until people started to asking uhat is justtficatton for thc existence of this regime then? 

-. 

. Each pafly tricd tts bcst to mote as qu~ckly to contain the situation and to avoid the 
daneer. They advised xcmtly and opcnl). ustng lttcnturc and together and separate, they 
sent petition after petition. mcrnomdum altcr mcmomndum. they tricd every pssible means, 
and they invited every influcnttsl p m o n  to join them so to move about reformation. And they 
were tactful in their wntrng: asktng utrh bndncrs and gcntlcness: sincere in offering a good 
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advice; calling for reformation and refraining from grand abominations andgreat immorality, 
which include the exclusion of religious duty and legitimate tights of the citizens. 

However. with great regrets. they got back nothing but opposition, objection. and even 
. sarcasm and ridicule. The inatter did not stop only at mocking them bui also.-former violations 

bedame prominent, further abominations became bigger and more obvious-all6Fihis is taking 
place in the land of the two Holy Places!! Hence, silence is no longer palatable and ignoring it 
became unacceptable. 

After the violations reached that high and bypassed the major breaches of conduct and the 
grave offenses that reached Islam's Clear Offenses, a group of scholars and advocates; who 
have been fed up with the voices of stray that plugged their ears. ignoring oppressionthat blinded 
their eyes and the smell'of corruption that stuffed their noses, then there came a vow of rejection 
and the voices of reform got louder urging to contain the situation and change the coune of the . 
status Quo. Hundreds of educated people, prominent figures, merchants,and former officials .: 
joined them toiend the king complaints and memorandums asking for reformation. In 141 1 ;.'. 

Hijri, during the time of the Gulf War. they sent the king a complaint which was signed by about 
400 individuals from among these groups. asking him to remedy the situation in the country, and 
to lift oppression off the people. However. he ignored the advice and ridiculed those who issued ... - ... . . 
it, and the situation went on getting wone then worst. 

Then those who gave their advise repeated the same action all over again by sending 
more complaints and memorandums of which the most important was The Advice ~ e m o r a n d h  
that was handed to the king in Muharam 1413 Hijri. The Memorandum diagnosed the disease 
and prescribed the medicine for it by relying on firm legal arguments and pure scientific 
presentation. The Memorandum emphasized the enormous gabs in the thinking of the regime 
and the major weaknesses within the regime's supporting entities. The Memorandum made it 
clear how the society's pro reform symbols and leaders. such as scholars, advocates, tribal 
leaden. merchants, prominent figures. and university have been marginalized and put 
aside and even persecuted and restricted. 

The Memorandum explained the status of the country's institutions and systems. and the 
son of violations they represenl which include what is legitimate and illegitimate legislation 
that has nothing to do with Allah. 

The Memorandum touched on the mass media in the country which has become a tool to 
praise individuals and the highborn. to cover up facts. to misrepresent reality, to demoralize 
the truthful. to cry over thc Umrna's causes in order to deceive the people without serious action. 
and to implement the enemics' plans which aim at corrupting the people and distance them from 
their reli~ion. aiid to spread abominations among the believers-God almighty says. 'Those who 
love (to see) abomination sprrad among the believcn. will have a grievous penalty in this life 
and in the hereafter: Allah knows. and ye h o w  not." (Al-Noor. verse:19). 

Also. the Memorandum touched on thc people's legitimate rights. which have been 
violated and confiscated in thls country. 
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It talked about the bureaucracy which has been dominated by apathy andconuption. I t  
explained the economic and financial status in the country and the horrifying and severe 
outcome awaiting it as a result ofdebts, which are subject to usury. So far  the debts have 
broken the regime's back, and not to mention, the extravagant spending of the nation's 
money, especially to satisfy personal interests!! However, the people siill have to pay ~ x e s ,  
fees, duty, and.so forth!! The Prophet. peace be upon him. said about a womanwh,~ had 
committed adultery and repented then punished.according to the Law, "She repented so sincere 
that if a man who imposes duty on would repent as sincerely as she had done, God 
would have forgiven him." (Narrated by Ahmad). This indicates how hideous the crime of. 
imposing duty on people. However. some people still pray for the imposer of duty who publicly 
legalizes the great offense of usury. which that is a deviation from God's Commandments-there 

. . 
is no might nor any power except with Allah. 

The Memorandum unveiled thestatus of public services in the country which are 
despicable, and they have persisted and widened since the Memorandum, especially the water .. 
problem. Water is supposedly a basic thing in life. 

The Memorandum talked about the armed forces and what the Persian Gulf crisis had 
revealed about them; they have small number of enlists, they were fragile and ill prepared, and - . 
their high commanders were powerless despite the astronomical and unthinkable figures 
spent on them, these figures could never be hidden?! 

Concerning the justice system and courts, the Memorandum revealed how many of the 
Shariah laws were replaced by secular ones. 

Concerning foreign policies. the Memorandum uncovered how they are panicularly 
inconclusive and ignorant of issues related to other Muslims, but in the meanwhile they are 
supportive of the enemies' policies to work against the Muslims, and (Gaza-Jericho), and the 
Communists inSouth Yemen, are few examples. 

Everyone is aware that relying on secular laws, and supporting the disbdievers . 
a ~ a i n s t  Muslims are part of Islam's Ten Articles of Renunciation. This has been decided by - 
the religious scholars-and the Most High says. "... If any do  fail to judge by (the light of wha; 
Allah hath revealed, they are (no better than) unbelievers." (Al-MaYada:44) Also. the Most 
,Kgh says, "But no, by the Lord. they can have no (real) faith, until they make thee judge in 
all disputes between them. and find in their souls no resistance against thy decisions, but 
accept them with the fullest conviction." (Al-Nisa'a:65) 

The Memorandum explored all of this with a gentile approach and compassionate gesture 
to remind themabout God and It offered rectitude in delicate fashion and in a truthful narrative. 
and despite the imponancc of advice in Islam and its significance to whoever leads the people. 
and despite the number.ofpeoplc who signed the Memorandum and their prominence. and its 
adherents. they still got no rcsponse cxcepl their glievances were met with condemnation and 
dismissal. and those who signed and braced them wcre ridiculed. punished, and imprisoned. 
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Clearly and without a doubt, the reformeti and advocates for the Faith were keen on 
following the appropriate reformation means to keep the country undivided and to spare lives. 
Why is it then the regime closes all peaceful route and pushed the people towards aped  
actions?! Which is the only choice for them to implement righteousness and justice. To whose 
benefit does Prince Sultan aid Prince Nayef push the country into a civil war that would destroy . . 

the dry and the green? And why consulting he who ignite internal feuds in his ownaz~untry. 
playing the people against each other and instigate the policemen. the sons of the natior;. to abon 
the reform movement over there, while the main enemy in the region, meaning the Jewish- 
American alliance. remained in peace and security after it found such traders who implement the 
policy dictated by the alliance in order to bleed the financial human resources of die Unima?,! 

The man whom prince Nayif, the Interior Minister, is consulting with is a paciah in his 
own country because of his great filth and his infringement upon the rights of his own people. 
He was sacked there, then went to be' humbly welcomed by Prince Nayf! He went d~ere to help 
with transgression and rancor, and he filled prisons with the nation's best children-tears were .. ' 
shed by the mothers whom children were unlawfully, unjustly, maliciously, and wrongfully ,. ' 
imprisoned-does the regime want to flare up conflict between civilians and armed forces as it 
happened in some neighboring countries?! There is no doubt, that 1s the strategy of the 
American-Israeli alliance, the main beneficiary if it happened. However, by Allah's grace. the - 
majority of the public, including civilians and m e d  forces. are aware of such malicious strategy, 
and they are far more superior than becoming an instrument in the hands of the enemy to kill one 
another so the main enemy's plan. the American-Israeli alliance, could be carried out with the 
help of its agent. the Saudi regime. 

Everyone agrees that rhe shadow of a srick cannor be straighren as long as the srick is 
crooked. Hence, it is imperative to focus on attacking the main enemy who put the Umma in 
perpetual cycle and left it disoriented for few decades. Ever since the enemy divided the Umma 
into states and mini-states, any rise of reform movements in Muslim countries would become 
subject to the Crusade-Jewish alliance where it would push its agents from among the leaders in 
the region to weaken and destroy the movements with all available means and with whatever 
would suit it. Sometimes the alliance would destroy a movement by dragging it into an armed 
conflict after having had calculated the time and place of battle, then abolishes it in its infancy. 

Other times. the alliance would launch its men from local interior ministries. who would 
be graduates of religious law. to create doubts about the movement so the Umma and the public 
would remain alienated from it. They also would cone some respected individuals to indulge in 
verbal war with the movement's scholars or its symbols to drain everybody's strength. 
Meanwhile the Great Pagans remains in control of the Umma to mislead it further. And while 
this debate over secondary things continues. consortium to Allah. attending to His Faith. and 
applying His laws remain nonexistent. Not to~mcntion, indulging in  arguments and counter- 
arguments would bring out ambiguity about what is "right" and "wrong." and they often lead to 
personal animosity because people wind-up taking sides either with this or that. This would only 
divide the Umma and weaken it further. and the priorities for Islamic work are ignored. Hence, 
caution of these devilish games. and them alike. played by the interior ministry should be 
carefully thought out. 

Review Exhibits 21 to 29
Nov. 8, 2004 Session
Page 42 of 362



The right reply for the situation that we are living in is to follow what have been decided 
by the people of knowledge, as was said by Ibn Tajmiiyyah. dod have Mercy on his soul. that ' 
people of Islam should join forces and support each other to get rid of the Great Pagan. which is 
controlling the Muslim world, and to bear the lesser damage in order t i  get rid of the Great . 
Pagan. If there are more than one duty to be canied out, then the most important one should 
receive priority. After faith there is no more important duty then pushing the Am-rican occupier 
out, and nothing else should proceed it as it was decided by the religious schol&. Also. Sheikh' . . 
al-Islam Ibn Taymiyyah said, "And the ~efensive War is the most important kind to resist an 
aggressor because it protects sanctity and faith. Hence, it is a total obligation upon everyone, 
because a hostile'enemy who spoils life and religion has to be pushed back, and this is the most 
important duty after faith and nothing else. Also, the enemy could never be granted any 
conditions and must be pushed back with all available means."(608/4. Mulhaq Bil-Fatawa al- 
.Kubra (Addendum: Grand Religious Decrees). Al-Ikhtirat al-Ilmiyya (Rational Choices Book) If 
the hostile enemy has to be pushed back and it needs all Muslims, including the weak and strong. 
to rally together to defeat the enemy, it has to be done and it is an obligation upon every Muslim. , ' 

Hence. Muslims have to ignore their differences concerning any hanging issues because it is less:' 
harmful at this time than having the greatest evil in control of Muslim lands. To this Ibn 
Taymiyya, the sheikh gf Islam, explained this point when described the status of holy fighters 
and other Muslims. He said, even if so.me.soldiers are very much immoral, they cannot be 
excused from joining the holy war against a hostile enemy. His assertion to this great matter 
must be cautiously considered; by working on resisting the greatest of both evils but containing 
the other. 

Furthermore, Ibn Taymiyyah. God have mercy on his soul, after mentioning theTatar and 
their behavior in changing the law of Allah: the ultimate aim of pleasing Allah, raising his word, 
instituting his religion and obeying his messenger. peace be uponhim. is to fight the enemy, in 
every aspect and in complete manner. if the danger to the religion from not fighting is greater 
than that of fighting, then it is a duty to fight them even if the intention of some of the fighters is 
noi pure i.e., fighting for the sake of leadership or if they do not observe some of the mles and 
commandments of Islam. Pushing back the greatest of the two dangers on'the expense of the 
lesser one is an Islamic principle that should be observed. Followers of the Sunna and Jama'ah 
should carry out military expeditions with righteous and immoral individuals because Allah 
supports His religion with or without a wicked man. or an immoral nation as the Prophet, pe.ace 
be upon him, was told. Hence if a military expedition cannot be done without immoral leaders or 
highly unscmpulous soldiers. one choice has to be made: Either to exclude them, which might 
lead to a conquest by outsiders. who could cause utmost harm to life and religion. or to include 
them so to push back the most harmful of thc two and preserve most existing Islamic laws. Even 
if all Islamic laws are not being enforced. ail1 the obli_eation is to follow this case scenario and 
other similar scenarios. Not to mention. many military cxpeditions after the time of the Rightly 
Guided Caliphs were actually similar to this casc scenario." (Majmouh Al-Fatawi 506128). 

Now. mass cormption have sprcad and plenty of grand violations have been committed- 
they cannot be denied by eithcr thc blind or the deaf-how about being denied by someone who 
can see and hear when the most unpardonable aggression of all is real. that is the disbelief in 
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Allah and having granted themselves the right to legislate for the people. Allah says, "'Behold, 
Luqman said to his son by way of inst~ction:  0 my son! Join not in worship (others) with 
Allah: For false worship is indeed the highest wrongdoing." (Luqman:13) And yet secular 
laws had been legislated to permit what Allah has forbidden; usury and among other things. ' 

Even in the land of the two Holy Places and near the Holy Mosque, the banks that charge'usury 
have crammed the Twin-Shrines-standing there and waging war on Allah, unyitidiag to His 
command Allah says: "But Allah has permitted trade and forbidden usu ry..." the vene 
(Albaqara:275) Almighty Allah had warned people about committing the grand offense of usury 
in His Holy Book. His warning to Muslims is so seven that no other punishmentis comparable 
to it. Almighty Allah'says in His Holy Book, "Ye who believe! Fear ~ i l a h ,  and give up what 
remains of your demand for usury, if ye are indeed believers. If ye do it, take notice of war 
from Allah and H i s  messenger-" the verse (AI-Baqa1a:278-279) This warning is for the 

. Muslim that uses usury-how about someone who makes himself rival to Allah and gives himself 
the right to legislate laws that permit what God h i  fohidden? Despite all of these things, we 
note that the regime still gets either some righteous scholars or religious activists to deviate from ,: 
the truth, and drag them further into the sin so they would not talk about this grand offense-there' 
is neither might nor any power except with Allah. 

What is needed in this situation is that everyone sh'ould offer h i h e r  best effort to 
provoke and charge the Umma against the hostile enemy. and the monstrous disbelief, which is .. .- . .. 

hovering over the lands spoiling life and religion. There is no other priority after Faith but to 
push back the American-Israeli alliance that is occupying the land of the two Holy places and 
where the Prophet, peace be upon him. took his miraculous journey to Heaven. Also.everyone 
should alert Muslims about indulging in local wars against each other within the Muslim Umma. . 

because they could have severe consequences and most importantly are: 
I. Exhaustion of man. power. Most casualties and injuries would be from the Muslim 
community. . ~ 

2. Depletion of financial resources. 
3. Destruction in the country's infrastructure. 
4. Chaos in the community. 
5. Destruction of the oil industry. Though the military presence of American-crusaders in the 
Islamic Gulf countries, either in the air. on the ground. or in the sea  is extremely dan~erous and - - 
most threatening to the biggest oil reserve in the world. Indeed, their presence also provokes the 
locals and undermines their religion. feelings. and pride. .This presence has pushed the iocals to 
wage an armed-holy war againsithis occup,ing inkder. And if the fightinifran one country 
spread throughout the region. the oil would at the risk of burning. which would hurt the 
economic interests of Gulf countries as wcll 3s the land of the two Holy places.. Not only that but 
also. it would lead to severe cconomic setbacks to world economy. We stop here to think, and 
we urze our brothers. Mujahidccns. and sons of the community. to protect this resource, and not 
to attack it at time of war bccausc it ii a great Islamic resource and giant economic power. that 
will be vital to tfie coming Muslim state. God's willtng. And we strongly warn the United States 
of America. the aggressor. nor to destroy thts lslamtc rcsource once the war is over, just because 
they fear it would wind up in thc hands of its lcgit~rnatc owners. or because they want to hurt 
their economic competirors in Europe and in thc F a r h t .  pmicularly Japan, since it is the main 
imponer of oil from this rcgton. 
6 .  The land of the two Holy Place could bc divtdcd and Israel might steal its nonh pm. The 
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- 
Crusader-Jewish alliance has urgencly aimed on partitioning the country, because having a large 
country like this size with the% resounus under a true upcoming Islamic mle, God's willing, 
would mean danger to the Jewish entity in Palestine. since the land of the two Holy Places is a 
symbol of unity for the entire Islamic World since the holy ~ 2 a b a  to which all Muslims 
collectively pray to is located there. Also. the land of the two Holy Places represents an . 
important economic power in the Islamic World because it has the b i ~ c s t  o i l - w - 3  in rhc 
world. Not to mention, people in this land are Linked to their ancestors, the ~ o & ~ a n i o n s  of the 
Prophet, Cod have mercy on their souls. and they consider their ancestors' history a model 
worthy of repetition to have the Umma's glory resurrected, and Allah's commandments be most 
high as they were in the past. 

Furthermore. in Happy Yemen. there are deep strategic ties, and there is great number of 
human resource that is willing to fight in Allah's name, which also poses danger to the presence 
of the crusade-~ewish alliance in the region. The Prophet, Face  be upon him, said. "Surely 
there will appear 12,000 in Aden'who will support God and His Messenger. They 

- ,  . . 
will be as righteous as the people surrounding me and the best amongst their people" .:.. 
7. Any internal fighting. and no matter what the reasons for it are, is a big mistake while having' 
the occupying American forces present. which will take advantage of the situation to decide the 
war for international infidclism. 

Our brothey; in the armed forccs and national guard: God bless you all and presetye you 
to protect Islam and Muslims: You are the guards of the Call for one God q d  guardians of the 
Faith. You are the breed of the ancestors. who had canied the light of True Path and spread it 
throughout the world. You are the offspring of Sa'ad !bn Abi Waqas, Muthana Ibn al-Haritha. 
al-Shibani. al-Qa'qa' Ibn A m  al-Tamimi. and the exceptional Companions who joined them in 
the Jihad for God's name-pu too mshcd in and joined the army and the guard because you 
wanted to Jihad in God's name so Allah's commandments be most high, and to defend the 
frontiers of Islam and the land of the two Holy Places from invaders and occupiers-that is the 
highest thing to do in the faith. However. the regimclurned the scales up side down, reversed 
the concepu. humiliated the Umma. and dcftcd the public during a time when the Umma still 
cannot take back its First Qiblah from uhich thc Prophet. peace be upon him, ascended to 
Heaven. The regime had made many promises dunng in this lasthalf century to take back the 
Fist  Qiblah. however. thc generation that m& thosc promises has long been gone and was 
replaced by another wirh newer but different promises. and the Aqsa was handed to the Jews, 
meanwhile. the Umma's wounds ne\cr stopped bleeding cver since. Despite all of this, the Saudi 
regime frightened the Umma cvcn funhcr o w  uhat ts left of its sanctuaries. holy Mecca and the 
Prophetic Mosque. and it brought forrcs of Chnstlan women to defend it. and it permitted the 
land of the two Holy Places to the Cruwdcrs-it ir nol surprising. when the king himself wore the 
cross! He allowed them to fmly wonder abu t  in thc land and it became basis for American 
forces and theiiallies. k a u s c  the bng har, kcomc unible lo stand on his own without their 
help-you know better than anyonc clsc ohout t h~s  Amcncan presence. its size. its objectives. and 
its dangr-he had bernyd thc Vmma 2nd made thcw unbclieve& his allies. and collaborated and. 
supported them against 3lutlrms-th~s is oh\iourl? onc of Islam's Ten Renunciations. Also. he 
wen1 against the Prophcc's instruction to h ~ r  U m m  uhcn he was on  his death bed, peace be upon 
him. by allowing Crusndcrs Into the Arahlxn Pcnlnsuls. He said. "force the polytheist out of the 
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Arabian Peninsula." (Narrated al-Bukhari). Also. he said "*If I live longer, God's willing, I 
would force out the Jews a id  Christians from the Arabian Peninsula." (Sahih Al-Jame'e Al- 
Saghyr). 

And the claim that the presence of Crusaders forces over the land of the two Holy.Places 
is an absolute necessity and temporary matter to defend the country has expired, especially after 

--. . 
Iraq had savagely been destroyed along with itsmilitary as well as its civilian e"tGres. This has 
shown the degree of resentment the Crusaders Bnd Jews had for Muslims and their children. The 
claim has also become invalid since the regime strongly rejected the replacement of Crusaders 
forces by Muslim ones made of locals and others. Not to mention, this very claim does not exist 
because the roots of its very foundations have been terminated after what ha.$ been said by the 
leaden of disbelief in America on many occasions. The latest was what William Peny. Secretary 
of Defense, said after the Khobar bombing against Anierican soldiers there. He raid, their 
presence in the land of the two Holy Places is to protect America's interests. Sheikh Safr al- 
Hawali. God grants hiin speedy release, wrote a seventy-page book in which he analyzed 
evidence and facts and found that American presence in the Arabian Peninsula is a previously ,.' 
planned military occupation. And their claim is only another trick which the regime wants to sell . 
to Muslims as it had done so with the Palestinian Mujahideens. That very trick was the reason 
that led to the loss of the al-Aqsa Mosque. When the Palestinian Muslim people launched a 
comprehensive holy war against the British occupation in 1354 H, 1936. Britain was unable to 
stop the Mujahideens or fight them back. However. there came their devil and inspired them to 
merely seek the help of their agent, king.Abid-al-Aziz, to stop the holy med-Jihad in Palestine, 
and he alone could trick the Mujahideens. The king, in return, carried out his mission by sending 
out his two sons to meet with the Mujahideen leaders in Palestine to tell them that the king 
guarantees the British government's commitment to leave if the'Mujahideens stop fighting and 
their demands would be met-that is how king Abid al-Aziz became the reason behind the'loss of 
the Muslims' First Qubilah by collaborating with Christians against Muslims and letting the 
Mujahideens down instead of embracing the cause of the Aqsa Mosque and supporting and 
helping them to liberate it-they were fighting in God's name! And today, his son. king Fahid. is 
trying to sell thesecond trick to Muslims so whatever left of our sanctuaries would be lost. He 
lied to scholars who issued fatwas concerning the American presence, and he lied to great 
number of scholars and prominent figures from theMuslim World as well when they met at the 
al-Rabita conference in holy Mecca after the Muslim World denounced the entry of Crusaders 
forces into the land of the Holy Places claiming to defend it. The king told them at the 
conference that American md its allies will leave in few months-here we are and going on seven 
years and the regime cannot make them leave. He does not want to admit to his own people that 
he is-unable but continues to lie to the people claiming that they will leave-how preposterous! 
How preposterous! A believer does not get stung twice from the same hole-and the happy man is 
he who learns from others. 

-. 

The regime is suppose to charge the army. national guards, and security forces to confront 
the occupier. but instead they were made to protect the occupier which stressed humiliation. and 
ultimate diszrace and betrayal-there is no might or any power except for Allah. We remind the 
.small number of people in thc m y .  the guards. and policc. who are being used and pressured by 
the regime to kill Muslims or violate thcir rights. that in a Hadith Qudsi: "Whoever made an 
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enemy of any righteous believer of mine. I permit war against them" (Narrated al-Bukhari). 
Also. the Prophet. Peace be upon him. said, "A man shows up holding hands with his killer and . . 
Allah asks the killer: Why did you kill him? The killer replies: Because I wanted to glorify you. 
Then Allah says: I am glorious. Another man shows up holding hands with his killer and says: 
This man killed me. Then Allah asks the killer: Why did you kill him? The killer replid: T o  
glorify so and so. Then Allah says: The glory is not for so and so and the killerjspunished." 
(Narrated by al-Nisa'e in a sound Hadith). Also al-Nasa'e mentioned in a different version that 
the Prophet, peace be upon him. said, "In Judgment Day, the victim of a murder shows up 
hanging on to his killer and Allah asks about the reason for the killing then the killer says: I acted 
on behalf of king so and so." 

Today your brothers and children from the land of the two Holy Places have started the 
Jihad for God's sake to force out the occupying enemy from the land. There is no doubt that you 
would like to join them in this mission.so the Umma's dignity can be restored and its occupied 
holy places can be liberated. As you know, at this stage there is a need for appropriate fighting : 
tactics, considering how incompatible our conventional armed forces with that of the enemy's. I...' 

Hence, fast and light forces must be. used and must operate in absolute secrecy. In other words, 
to launch guerrilla attacks by the society's sons and not the armed forces. And you also know 
that it is wise at this stage to avoid involving the amed forces entering into a conventional war .- - . 

with the Crusader enemy. The only exception is when individuals from the armed forces would 
carry out independent, daring. and effective operations without the deployment of various 
traditional armed forces so the counter-reaction would be minimized. Unless the chances are 
great to destroy and severely damage the enemy's threshold and will, and can be forced out 
humiliated, subdued, and defeated. It is extremely important to avoid killing Muslims during this 
process. 

What your Mujahedin brothers and sons hope for at this point is all the help you can give 
them. including information, material. and necessary weapons for their work. And they, 
specially, hope that the police would keep a blind eye on them, to deceive and spread rumors 
within enemy lines. and to do anything that could be helpful to the Mujahedin against the 
occupying enemy. 

We w a n  you that the regime might kson  to stir up trouble by doing something against 
some individuals either from the armed forces or police and claim that the Mujahideens had done 
it. you should never let them get away with such thing. 

Though we know that the regime is fully responsible for what had happened to the . 
country and to its tiresome people but the cnusc of thc disease and its tribulation is the occupying 
American enemy so all effon must be directed at this enemy. kill it. fight it. destroy it. break it 
down. plot against it. ambush it. and God the almighty willing. until it is gone. 

And the time will come. God's willing, when you will play your part and be in charge. 
and when God's word would be. the highest. and the unbelievers' word would be the lowest, and 
you will strike with an iron fist against the aggressors md  restore tranquility. rights to its 
legitimate owners. and you will carry on u-ith your true 1slamic.duty-we will. God's willing. have 
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a separate talk concerning these issues. 

My Muslim brother everywhere and particularly in the Arabian Peninsula: 
* The money you pay to buy American goods is turned into bullets against the chests of our 
brethren in Palestine. and tomorrow against the chests the sons of the land of the two Holy 
Places. A- -. . * By buying their goods, we are strengthening their economy while we become'poorer and 
increasingly d~spossessed. 

My Muslim brother in the Land of the two Holy Places: 
Is it reasonable that our country is America's largest buyer of arms from America in the world. 
and it'sthe area biggest commercial partner of the Americans in the region, those who are 
occupying the Land of the two Holy Places and supporting their Jewish brothers with money, 
weapons. and men to continue the occupation of Palestine, and to kill and disperse Muslims 
there?! 
* Depriving them from this big revenue by stopping to do business with them would bc very :' 

important help to the Jihad against them. And it is also a substantial moral gesture to express d;r - - 
anger and hate for them. By doing this. we would have taken part in helping to purify our 
sanctuaries from Jews and Christians and force them by the permission of God, to leave our land 
disappointed and defeated. 

*We expect women in the land of the two Holy Places and elsewhere to also play their part by 
boycotting American goods. 

If this economic boycott is intenwined with the Mujahideens' military strikes. then the enemy's 
defeat will be near, by the permission of God. However, if Muslims do not cooperate and support 
their Mujahideen brothers by stopping economic dealings with the American enemy's, they will 
be in fact supplying the army of the enemy with financial help and extending the war and 
increasing the suffering of the Muslims. 

* All the security and intelligence forces in the world could never force a single citizen to buy 
hislher enemy's goods. 

Economic boycotting of the American enemy's goods is highly effective weapon that 
could weaken and hurt him. and this weapon could never be manipulated or controlled by any of 
the oppressive apparatuses. 
Before closing. we have an important and very serious word with the youth of Islam. the men of 
the brilliant future of the Umma of Muhammcd. peace be upon him. We want to talk to them 
about their obligation during this difficulr time in our history. During this time only the youth, 
God bless thewcame forward to fulfill thcir duty in all areas after many people who were 
suppose to come forward declined to suppon [slam to save themselves and their money from the 
government's on going hostility, aggressiveness. unfair. unfounded. and terrorist practices. Not 
to mention. the government manipulation of the media to keep the Umma oblivious to what goes 
on in the country. However. thc youth. God bless them. came forward to carry the Jihad banner 
up high and proud against the American-Jewish alliance. that is occupying Islam's sanctuaries. 
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On the other hand, others came forward to. legitimize the decision to allow the occupation of the - 
land of the two Holy Places because they were either terrorized by the government or tempted by 
some worldly compensations. That was the greatest betrayal and biggest disaster of all-and there 
is no might or any power but with Allah. So it is not surprising or unusual to see the you* come 
forward-were not Mohammed's Companions. peace be upon him, but young?! Those youths are 
the best successor to the best predecessors-who killed the Umma's Pharaoh. ~ b k k i h i l ,  but the 
youths! 

Abid al-Rahman Ben Aouf, may Allah be pleased with him, said. "When I was in the 
front line at the battle of Bader, I saw two teenagen, one to my right and the other to my left. I 
felt that they should not be there. but one of them asked me in secret so the other can not hear 
him: Show me Aba Jahil, then I said, what would you do with him? He replied: I was told that 
he curses the Prophet, and I swear by God who owns my life if I see him, I would not let my 
shadow leave his until one of us is dead. I was surprised. Then the other teenager winked at me , 

and told me the same thing. Suddenly I saw Aba Jahil walking between the people, I said, do . ' 
you see him. this is the man whom you asked me about? Then they attacked him with their 
swords until he was dead." 

God is great! This is the kind of enthusiasm the youth had, God have mercy on them. - 
This is the kind of enthusiasm our children have-the two teenagen were very young but had great 
enthusiasm, completely fearless and sound, and most protective of God's religion. These two 
teenagen were keen on killing the most imporrant enemy, that is the killing of Aba Jahil. the 
Umma's Pharaoh, and the leader of polytheist in Badir. And Ben Aouf s role was assisting them 
in pointing Aba Jahil out-this is the kind of help needed from experienced and knowledgeable 
people who could guide their sons and brothers about the enemy's vital spots. Then each youth 
could repeat "I swear by God Who owns my life if I see the enemy, I would not let my shadow 
leave his until either one of us is killed." Also. Ben Aouf had similar encounter with Bilal. God 
bless him, who insisted on killing Umaya Ben Khaluf. the head of the disbelieves. Bilal said. 
"The head of the disbelievers is Umaya Ben Khaluf ... Either me or him live." 

Few days ago ... on the news, the Americancrusadcr-occupier Defense Secretary said in a 
p;ess conference that he had learned one lesson from the bombings in Riyadh and Khobar, that is 
to never give in t'o the coward terrorists. We say to the Defense Secretary that this sort of talk 
makes a grieving mother who just lost her only son laughs. and this obviously shows how . 
worried you are-where was your courage in Beirut after the bombing incident in 1403 Hijiri. 
1983 A.D.. which scattered you in all directions. utterly helpless, and left you with corpses of 241 
soldiers most of them were from the Marines. Your courage is fake. And where was your fake 
courage in Aden after the two bombings that made you leave without hesitation in less than 
twenty four houn. 

-. 

However. your biggest humiliation was in Somalia. It came at times when the Cold War 
had ended and there was extensive media theatrics about how powerful America has become, and 
that it was the leader of the New World Order. You dcployed tens of thousands of international 
forces. including twenty eight thousand of !our own. to Somalia. 
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But after small few confrontations when tens of your soldiers were killed, including the 
pilot who was dragged throughout the streets of Mogadishu, you left Somalia with humiliation 
and defeat-you took your dead ones and left behind a uail of shame, loss. and nightmare. Then 
Clinton appeared before the wodd promising to retaliate. But his promises were only 
preliminary things for withdrawal. God humiliated you and you lefr. and this had seriously 
shown that you are incompetent and weak. Seeing you defeated in these three Islamic cities. 
"Beirut. Aden, and Mo~adishu," brought joy to every Musl~m's heart and sense Bf~dief  to any 
group of believers. 

And I say: if the sons of the two Holy Places had gone to Afghanistan to fight the 
Russians, to Bosnia Hezogovina to fight the Serbs, in Chechnya where God has granted them 
victory- thanks to God for that- and defeated the Russians, who have become your allies. in 
Tajikistan ... And I say: "If the children of the two Holy Places have strong feelings and believe 
about fighting disbelief everywhere, hence. they would be in greater numbers and with more 
strength and enthusiasm on their own homeland. where they were born, to'defend its greatest 
sanctuaries-the Ka'bah to which all Muslims direct theirprayers to. They also know that all 
Muslims in this world will suppon them and stand by their great cause. This cause is every :..' 

Muslim's cause which is to liberate Islamic sanctuaries. as well'as an obligation upon every 
Muslim in the world." 

I say this to you. William:"those youths love to die as much as your people love-to live. Those 
youths inherited dignity. chastity, courage. generosity. honesty. boldness, and sacrifice, from a 
chain of great men. Those youths are patient in war. and give its best when confronted. All these 
characteristics were inherited from the youths' ancestors of the pre-Islamic era. and when Islam 
came. it reinforced and approved of these moral characteristics." The Prophet. peace be upon 
him. said. "I was sent to you to sustain good manners." (Sahih al-Jami' Al-Saghyr) And when 
King AINU Ben Hend meant to degrade A m  Ben Kalthoum. the latter beheaded the king with a 
sword refusing to be humiliated. oppressed. or ill-treated. He then wrote an ode. and here is 
some of it: 

Even if this king is capable of bringing down the sky over the people, we still would refuse to 
live in humiliation 
A m  Ben Hend: What son of reasons do you have for wanting us to be most unworthy ... 
A m  Ben Hend: What sort of reasons do you have for wanting us to be belittled and slandered ... 
A m :  Our running stream has passed through the enemy way before you have came to bc our 
king ... 

Those youths believes in Heaven after death. Thox youths believes that going to tight is 
not going to excel or delay  heir death. And Almighty God says, "Nor can a soul die except by 
Allah's leave. t6e term begin fixed as by writing ..." (AI-Imran:145). This youth also believes in 
what the Prophet, peace bc upon him. sad  in his Hadtth to a young man. "0 Young man. I shall 
teach you some words [of advice]: Be m~ndful of Allah. and Allah will protect you. Be mindful 
of Allah. and you will find him in front of you. If you ask. ask of Allah; if you seek help. seek 
help of Allah. Know that if the L'mma wcre to gather together to benefit you with anything. it 
would benefit you only with something that Allah had already prescribed for you. And that if 
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they gather together to harm you with anything, they would harm you only with something Allah 
had already prescribed for you. The pens have been lifted and the pages have dried." (Sahih Al- 
Jami' Al-Saghyc). 

Those youths apply to themselves what a poet had said: 
"Since death is imminent, then it is of helplessness to die cowardly ..." -. .. .. . 
And another said: 
"If a person does not get killed with a sword, he dies because of different reasons. 
There are many reasons behind dying but death is death ..." 

Those youths believes in what Allah told His Messenger. peace be upon him, said about the great 
reward awaiting the Mujahid andmany. Almighty Allah says. "But those who are  slain in the 
way of Allah, He will never let their deeds be lost He will guide them and improve their 
conditions and admit them into the garden which He has announced for them." 
(Mohammed 4-6) Also, Almighty God says. "And say not of those who are slain in the way of ; 
Allah they are dead. Nay. they are living, though ye perceived not." (AI-Baqare:154) The ...'. 

Messenger. peace be upon-him, said. "In Paradise. there are one hundred levels made for the 
Mujahideens who fight for God's sake. The distance between each level is as big as the distance 
between eanh and heaven." (Sahih Al-Jami; Al-Saghy) The Messenger, peace be upon him, = .. 

also said. "The best martyr; are those who when confronted in the line would not turn their faces 
away until they are killed. Those will be staying in the highest rooms'in Paradise and God smiles 
upon them-if God smiles upon a person in life. hdshe would never be punished. (Related by 
Ahmed in Sanad Sahih). The Messenger also said. "A martyr does not feel pain when he is 
killed. He would only feel little discornfon as little as when one of you get pinched;" (Sahih Al- 
Jami' Ai-Saghyr) "God has many awards for a martyr: He is forgiven for his sins with the first 
oush of his blood, he is given a seat in Pandisc and will be decorated with the jewels of faith, he C 

is married to Heavenly Brides. he is spmd from the gnve punishment. he is secured during the 
Greatest Horror. he is crowned with thc Crown of Saltiwde. that one of its ruby is worth more 
than the world and everything in it. he is mmied to 72 Heavenly Brides, and he can plead on 
behalf of seventi people from his relatives." (Authentic Hadith narrated by Ahmed and 
Tarmathy). 

Those youths knows tliat fighting you will double their reward, unlike fighting others. 
who are not People of the Book. The youths only want one thing. to kill you so they can go to 
Paradise, and enemy of Gdd like you. cannot bc in thc ume  hell with his righteous executioner. 
The youth recites and chants the Alm~ghtv W s  uords: '.Fight them and Allah will punish them 
by your hands. cover them w~th s h m .  hclp >ou owr thcrn. heals the breasts of believers.(Al- 
Tuba:14) The youth recitis u hat thc .\lcsscngcr of God u ~ d  to the Muslims during Badir. "I 
swear by Him who owns Slohammcd's llfc that lo&) ~f a man is killed while fighting and 
moving fonvarctand endunng the danger. and hc docs no1 flce. God will surely reward him with 
Paradise." And then. he told thcrn: (Rusc up and go lo Pmdise. which is as wide as heavens 
and earth.) 

Also, the youths arc nou rccltln~ t t ~ r  Alm~gh~? God's words. '*Therefore, when you meet 
the unbelievers smite at thc~r nccL.r.. "~Stohxmmcd 4 1  .And those youths do not like to talk to 
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you or complain to you. The tongue of each one of them says this to you: 

.- 
'There is nothing for us to talk about, only to smite the necks and stab the kidneys ..." 

The youth also says to you what their grandfather. Harun al-Rasheed, the Commander of 
all Believers. said to your grandfather. Nakfur, after the latter had k n t  a letter thwtenin'g and 
promising to attack the Muslims. The response-of ai-Rasheed was: From Harun al-&heed. the 
Commander of all Believers, to Nakfur, the dog of the Byzantines. The answer is what you will 
see and not hear. Then al-Rasheed led the forces of Islam to meet Nakfw and his aqny, and God 
defeated and deeply humiliated Nakfur. 

The youths that you described as "cowards" say this to you: 

"Do not clatter with words or point out your strength because the answer is what you will see and 
not hear." 

The youth is competing to fight you just like the people of al-Oss and Khazruj did when 
they competed to fight the polytheist. One of the youth said: 
'The army of the Cross appeared bungled when we detonated the Khobar with courageous youth 

c 

who is not afraid of danger .... 
If one says: You may get killed by the tyrants. he replies: My death is a victo ry... 
1 did not betray that king. but he betrayed our Qubla'a ... 
And allowed that holy country to be exposed to the aggression of the filthiest type of people ... 
I had sworn by Allah, the Greatest. to fight whoever rejects Islam ..." 

The youths had carried weapons on their shoulders for ten years in Afghanistan, and they 
had promised Allah to continue carrying them against you until you leave. humiliated, defeated, 
and devastated, if God's willing-as long as the youths have one beating vain or a blinking eye. 
The youths will say: 

William: Tomorrow, you will know which youth will confront your 
brothers. who have been deceived by their own weakness. will face 
This youth enters the hean of war smiling. and returns with the spear covered with blood ... 
May Allah keep me close to knights. humans in peace. demons in war... 
Lions in Jungle but that are only compares to spears and Indian swor ds... 
And the Horses vouch for me that I push hard forward while the strikes are like the sparks of a 
burning fire ... 
And the dust of the battle bears witness for me. so also the fighting. the pens and the books. 

Your scorning oT the grandsons of the Companions. God bless them all. by describing them as 
"cowards." and challenging them not to lcave the Land of the two Holy Places indicate 
unbalanced thinking and an apparent madness. which Islam's youths can prescribe medicine for 
it. Those youths have been described as: 

I sacrificed myself and wc~lth for knights who ncver disappointed me ... 

Review Exhibits 21 to 29
Nov. 8, 2004 Session
Page 52 of 362



Knights who are never deterred by death, even if the mill of war turns ... 
In the heat of the battle they do not care, and cure the insanity of the enemy by their insane 
courage. 

Further. our terror against. while you are canying arms on our land, is a legal obligation, 
and reasonable reaction. It is a legitimate right in accordance with all human cogventions and 
every living thing. Your example and our example is similar to the tale of a sneak that entered a 
man's house so he killed it-a coward is that'who would leave you walking over his land canying 
your weapons feeling peaceful and secured. 

Those youths are different from your soldiers. Your problem is finding ways to convince 
your soldien to go to war, while our problem is finding ways to convince our youths to wait their 
turn to fight and carry out operations. Those youths give their efforts to God hence. they are the 
people who should be complimented and praised because they stood up to defend the religion 
when the government deceived prominent figures in the community and conned them to issue ,. * 
fatwas which were not based on either Allah's Book nor His Messenger's Sunna. peace be upon:' 
him. These fatwas legitimized the handing over of al-Aqsa Mosque to the Jews and permitted' 
the Christian forces toenter the land of the two Holy Places. Even if the content is put 
differently, it doesn't change this fact. One poet condemns those who do nothing and praises the 

.: 
Mujahideens by saying: 

I denounce all those who are impassive and who from the True Path 
have divened ... 
And when the fire crawls between their hands, arguments start. .. 
Some of them are not only deceived, but confused thinking that 
they have amved ... 
I admire those who have arrived. and trouble does not concern them.. 
And their objectives are welldefined despite the hardship along 
the way ... 
By their blood the halls of confusion wen enlightened ... 
My Jerusalem's wound is still on my side infected. and the 
injured pan is like fire burning the inner body ... 
I did not betray God's covenant while othercounuies have done 
so ... 

And their grandfather thcir grandfathcr's. Assim Ben Thabit. God have mercy on his soul, said 
this when the polytheist askcd him to ncgotiatc and stop fighting: 

Why would I want to do that when I am the skin of an m w  and a 
strong string ofm bow(Srrong). 
Death is a right and life is extinct. and if  I do nor fight you. my mother must be clueless. 
Bereaved of a child (mother). 

The youth holds you responsible for all what your Jcw~sh brothers are doing in Palestine and 
Lebanon of killing, enpulston. and dlsrcspcct~ng of Muslims' holy sites. You have supported 
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your Jewish brothers with' capital and weapons without any preservation. More than 600.000 of 
Iraqi children had died because of shortages of food and medicine as a result of your unjust 
embargo against Iraq. Its people a& our children and you and the Saudi regime be& the 
responsibility for the blood of those innocent children. All of this makes any agreement made 
with you null. God's Prophet, peace be upon h im had decided to nullify the Hudibya ~ g k e m e n t  
after Qurish helped Bani Bakir against Khuza'ah, who were the Prophet's allieFfpaci be upon 
him. Then he fought Qurish and conquered Mecca. Also. he nullified an agreement with Bani 
Qaynaqa' because one Jew from Bani Qaynaqa' touched a woman in the market-how about you 
killing hundred of thousands of Muslims and warranting yourselves the right to be on their holy 
sites? Those who claim that the blood of the American enemy, who is occupying Muslim lands, - 
is forbidden are. apparently and reluctantly repeating what has been dictated to them by the 
regime, fearing persecution and fearing for their lives. It is an obligation upon every tribe in the 
Arabian Peninsula to Jihad in God's sake and clean their land from the occupi,in-~llah knows 
that their blood is lawful and taking their properties is lawful as well. Whoever kills one of 
them. should take the dead man's property. Almighty God says in Iyat d-Sayif, "But when the !; 

forbidden months are past, then fight and slay the paganswherever you find them. And seize 
them, beleaguer them. and lie in wait for them in every stratagem."(Al-Tawbah, verse 5). The 
youths know that they only can change and put a stop to the humiliation of Muslims. resulted 
from occupying their holy sites by a holy war and by explosives-they are reciting one poet's . 
words: 

The walls of disgrace could only be knocked down by a shower of bullets .... 
A free man does not delegate leadership to a polytheist and immoral person ... 
Without blood-shed. shame could never be erased .... 

I say to the youths of Islam, who fought in Afghanistan and Bosnia Henegovina with their lives, 
moriey, tongues. and pens. that the battle is not over yet. I want to remind them with the 
conversation Gabriel had with Allah's Messenger. peace be upon him. after the Ahzab 
Expedition. "When Allah's Prophet. peace be upon him. left to Medina and as he lied down his 
arms. Gabrielle came and said to the Prophet. 'You have laid down your anns-by Allah. the 
angels have not laid their weapons down yet. So set out for Banu Quraiza and I am going first to 
put fear in their hearts and shake their fortress on them.' Then Gabrielle walked first followed by 
the Prophet and he was followed by the Mujahjiroon and Ans ar..." (Narrated Al-Bukhari) 

These youths know that if one is not to be killed one will eventually die, and the most 
honorable death is to killed in the sake of God. After the four heros were killed when they 
bombed Americans in Rivadh-these four lifted the L'mma's head UP t i i ~ h  and their heroic . . - 
operation disgraced its occupying American enemy. the youth have been reciting what their 
grandfather. the Companion and virtue Abidallah Ben ~awaha .  God have mercy on his soul. 
said: 

0 my soul if you do not get killed. you arr going to die any way ... 
This is the pool of death in front of you! 
You are getting what you have wished for before. and you follow the example of the previous 
two you were rightly guided ... 
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Also. they recite what Ja'afar said, God have mercy on his soul: 

I wish for Paradise and soon 
It has good and cold drinks 
The Romans will always be Romans, and punishing them is over due - 
I must strike them whenever I meet them -. - 

Concerning our inothers, sisters, wives, and daughters, they are followers of the Prophet. peace 
be upon him, and the virtuous female Companions, God have mercy on them all. They imitate 
their courage, sacrifice, and spending in support of Allah's religion, He is the Almighty and Most 
High. They remember the courage and strength of Fatima Bint al-Khatab, God have mercy on 
her soul, when she stood for the truth in front of her brother. Omar Bin al-Khatab. before he 
became a Muslim. She challenged him after he had learned about her conversion to Islam. and 
told him, "Have you ever found the truth in a religion other than yours?" They also remember 
Assma' Bint Abu Bakir on the day of Migration, when she tore her belt in two halves, one for her .: 
and the other to use to wrap the things the Prophet. peace be upon him, and her father, Abu 
Bakir, were taking on their journey. She was nick-named 'The Dual belt." They remember 
Nusibih Bint Ka'ab on the day of Uhud (when she defended the Prophet, peace be upon him, and 
as a result she had 12 wounds one of which was so deep in her shoulder. They also remember 
the virtuous female Companions' efforts and the selling of their jewelry to support the Muslim 
expedition forces who fought in God's name. Today, our women have shown great examples in 
spending in God's sake. and in urging their sons, brothers. and husbands to fight in God's sake, 
just like what they did for Afghanistan. Bosnia Henegovina, Chuchnya, and else where. We ask 
Allah to accept their deeds, to free. their sons, fathers, husbands, and brothers. and to strengthen 
their faith on this path, the path of dedication and sacrifice, so God's word would be the highest. 

Our women moan only over men who died fighting in God's name, as it has been said put it: 
Do not moan on any one except a lion in the woods. courageous in the burning wan ... 
Let me die dignified during battle. honorable death is better than my life ... 

When the women urge their brothers to Jihad in God's name. they repeat what another poet said: 

Prepare yourself well for the coming smggle bccaux the matter is no longer avoidable 
Will you leave us when the wolves of polytheism have increased, and they are eating off my 
wings 
And the wolves of polytheism increasingly invite h e  sons of evil from every where! 
Where are the free from my religion's sons to protect the free women with weapons 
And it is better to die than live in humiliarion. and some shame could never be otherwise 
eradicated. 

-. 

Our Muslim brethren all over the world: 
Your brothers in the land of the two Holy Places and in Palestine are calling upon your support. 
and they ask you to help them in their Jihad against your cnrmies and their enemies. the Israelis 
and the Americans. They have ro be fought with every possible means so they can be forced out. 
defeated. and humiliated:from the Islamic holy places. Each can help with one own means and 
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ability. Exalted be to Allah who said: "But if they (the believers seek your aid in religion, it is 
your duty to help them" (AI-Anfal:72) 

So let Allah's horse ride ... And this is the time of hardship, so be tough. And know that 
your uniting and cooperating toward in order to liberate Islamic sanctuacies is the right step to 
unite the Umma under the banner of God. .. -.. . - .  .. 

All we can do at this point is to respectfully raise our.hands up high and ask the Almikhty 
God for guidance and success in this all. 
0 Almighty: The sincere Muslim xholan and the Umma's pious young ken have fallen 
prisoners. 0 Almighty: Free them, ease on their families. give them strength. 
0 Almighty: The people of the Cross have come. some riding and some walking. and granted 

. themselves the right to enter the land of the two holy places, and the Jews are living immoral life 
in the Aqsa Mosque from which the Prophet. peace be.upon him, ascended to Heaven.. Almighty 
God: Alienate their harmony and disperse their union, and give us the power to be over them. : 
Almighty God: Shake off the ground from underneath their feet. Almighty God: We ask You to ... 
defeat them and make us far away from their evil deeds. 

Almighty God: Show us a black day in them. Almighty God: Make us witness Your super - 
punishment comes down upon them. Almighty God: You who revealed the Book. You who 
moves the clouds. and You who defeated the Ahzab-defeat them and grant us victory over them. 

Almighty God: You are our backing and ally, by You we roam and fight-in Allah we trust and He 
is the best Guardian. 
Almighty God: Those youths have gathered to boost your religion and raise your banner up high- 
Almighty God: Give them Your suppon and strengthen their hearts. - - -. - 
Almighty God: Grant the youth of Islam solidarity, union. bind them together, and unite their 
lines. Almighty God: Grant us patience and strengthen our, feet and help us defeat the polytheist 
people. Almighty God: Have mercy over us and we ask You not to punish us as You had done to 
the people before us. 
Almighty God. Have mercy on us because we can only handle what our abilities allow us to. 
Almighty God: Forgive us and bless us. You are our master-help us defeat the polytt;eist people. 
Almighty God: Guide this Umma to a favorable outcome which would commend those who 
believe in You and disgrace those who do not. Grant us a favorable day that when there will be 
an enforcement of Your compassion and m avoidance of wrongdoings. Your great prayers and 
blessings be unto Mohammed. Your xmanr ;nd Messenger. and unto his Companions all the 
blessings. 

Our last prayer: God is whom we thank: Hc is the sustainer of both worlds. 

Usama Ben Mohammed Bcn Ladin Fnday:9/4/14 17 Hijri 
(Signature) As:23/8/1996 A.D. 

al-H~ndu Lush Peak-Afghmtstan-Khuman 
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'Apperdix S A 

ADD= BY P R E S I W  CLINTON 
ON MUTARY ACTlONS AGAINST TERRORIST 

SITES IN AFGHANISTAN AND SUDAN 
ON AUGUST 20; 1998 

A u w t  20.1998 

Gaod &e- Today I o q k d  our hued  Forces to mike at terrorist-rclatcd facilities 
in Afghanistan d Sudanbacauw ofthe imminent threat they p-ntcd to our natiooal 
security. 

1 want to s p k  with you about the objective of this anion and why it war. nccssary. Our 
fargel was terror. Our mission was clear. lo stike at the network of radical p u p s  
affiliaCed with and Wed by Usama bin Ladin, perhaps the pmmincnt organizer and 
lnanccr of inta~ationallumrism in the world a y .  

asxhtcd with him canc fk diVm but h a d  for . 
dsmocracy. a f&tical glorification of violmee, and a h m i l c  dinonion of Lbcu religion 
to jusri$ I& murder ofkacmts. ?ley have nudc the UnitcdStates their r d v t ~ ~ y  
pmziscty +use of what we stand for and what we s m d  against 

A fey mooths ago, and again this w e  binladin publicly vowed to wage tunrid war 
against Amaica. saying, and I quo% ' Wc do not differentiate bwccn those dressed in 
milimy lmifonns and civilians. They'rr all targets." 

5hcir n~ission is murder and their hisfory is bloody. lo recent ycan. they killed Amman, 
Belgian. and Pakistani pescekfcpesj in Somalii'Ibcy p l o d  to g~assioate the Prcsidcot 

- ofEgypt and the Poprlbey planned to bomb six United State 747's overthe Pacific. 
?bey bomtcd Lbe Egyptian Emtaw in Pakistan They gunned do- Gsm~yl tourists in 
EgypC 

TIC most reccn( tam& events arc fresh in ow memory. TWO w& ago. 12 imcricaos 
. ud-warly Kmyaos and T e ?  lost their lives, and anolha MOO w a s  wounded, 

*our anbassia in Nairobi and o d e s  Salaam w m  bombed That is convincing 
infqrmation from our.intclligena mmrmnity that the bin-Ladin icrrorisl nuwork wu 
rispoosible for thsc bombings. Based cm this in fmt ion ,  wc haw high cmtidcocc mat 
the ban&igs were planned, f inand ,  and earrid out by h e  organization bin Ladin 
Icads. 

America has battled tarorism for many yeas. Where p a i l l c ,  ws'vc used law 
enforcement and diplomatic l m l s  towage Lbc fight Tk long ann of American law bar 
ddorn.mundchcworldudbmught~IbmcgUilryof~ksinNnuY0rlrand 
Viginia and in tbc Pacik. We have quietly diimpted tcrmriugmups and foiled their 
plots. We have isolated countria that pncticc tmorism. We've worked to build an 
intrmocional coalition against tcrror. 

I 
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Appeodixs 

~mthcnba;sbdodkllbetimeswlaweofantmcnt.nddi~lom~(ic-~ 
C t a p r Y w t Q o a g t S w b m ~ v a y ~ - t Y k ~ m g 0 4 m 1 d v h n ~ ~ ~ ~  
~ a c p s ( o p r o t s c t t h c r a f d y 0 f o u r c i t i z e a s . W ~ ~ ~ ~  
thcbimLqdianc(worlrofGamrirtgmup~wasp~tomaunt~.tladcslgainzt 
A m a i ~ r o d o f h a ~ 4 0 v i o g p e o p k ,  I&xibcd hmaieamusl.d. . 
And w this morning, based on thc uaanimous mmmendstion of my nat iod atY 
~Iordatd~rArmcdForcatotalrc~~nto~~~ltnanimm&fhrcat~~ 
bin Ladin n d w o k  Earlia today, thc United States canie&wt rindtanow silts 
. g . i o s t t c n o r i s t ~ t i s a n d ~ i o M g h a n i s t a a O u r f o m s ~ ~ o a c o f ~  
most d v c  tcnoriSt bases in the wodd It oontaincdkey elements of the bin La& 
network's infmkubsc and bas w e d  as a training camp for literally thousaodr o€ 
taro& lcadm was to take place thcn today, thus uoderscoriog fhe urgency  of^ 

- 

Our forccs also attadred a fadocy in Sudan associated with thc bin Ladin network. The 
factory was involved in the pduction of matzrials for chemical weapons. 

Ihe United S W  docs not t&c tbis action lightly. Afghankbu and Sudan have deca 

Let me express my gntitude ta our intelligence and law enforcement agencies for their 
hard, good work. And let me expm my pride in our Armed Forccs who &ad out this 
mission while making every possible effort to minimize the loss ofinnocent life. 

T.  ' : 

I want you to undersfand, I want the world to understand that our actions today wcrc not 
aimed againrt Islam, the f a i i  of hundreds of millions of god, good,-loving people all 
around the world, includii thc United States. No religion wndones me murder of 
innocent men. women, and childrce But our actions were +ad at fanatics and Idlers 
who wrap murder in the cloak otrighteousness and in so doing profane thc great religion 
in whose name they claim to ad. 

My fellow Americans, our battle against morism did not begin with thc bombmg of o k  
Endassics m A€rica, nor will  it a d  with today's strike. It will rcquirc rweugth, courage. 
and e n h f f i .  We will not yield to this dueat. We will mcd it, no maacr bow long it 
may take. lhis will be long. ongoiag m g g l e  between freedom and fanaticism. between 
the rule of law and terrorism. Wc must be prepared to do all rhat we can for as  long as we 

Am& is and will remain a target of terrorists precisely because we arr leadas. becaUsc 
we act to advance peace. democncy, and baic  humanvaluer, because wc'rc the most 
open society on Earth. and because. as we havc s h o w  yet again, wc bkc an 
unc-nupmmisii sfand rgaimt lnro~ism 

2 
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But of this I am also sure: The risks fmm inaction, to America and the World, would be 
 fa^ gnr(n &en d o n ,  for that would smbo1dar our enemies, laving their ability and 
~ ~ ~ ~ ~ t o ~ ~ u s i n ~ . I n t h i s c a s q a r r l m e w b e f o n o u r a a a c l r t h a t t h ~ ~ e  
gioups already had pLaoocd hrrtha actions against us and othets. 

1 want to reitcrate: The United States wants pax, not conflict We want to lift Iivs 

'peace can n r d  without a determination to fight temrism Let our actions today send 
this w e  loud and clear: There is no expendable American targets; threw will be no 
sanctuary for terrorists; we will defend our pcople, our iutecests, and our values; we will 
help people ofall faiths, in all parts of the world, who waat to live fke  of fear and 

Thank you And may God bless our country. 
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BMl3-49 TRANSLATfON 

d-Qudr  AI-Arabi newspaper, May 14,1998 

uvvcnnn 

EXH l El 

"Clergymen in Afghanistan Issue a Fatwa calling for 
the Removal of American Forces from the Gulf' 

"Saudi Opposition Member Usama Bin Laden  upp ports it" 

London-Clergymen in Afghanistan issued a fatwa calling for the removal of American forces 
from the Gulf. The fatwa was issued by the Union of Afghan Clerics following a session that 
was held the day before yesterday headed by Sheikh Abdullah Al-Zakri. A copy of this fatwa, 
which was received by Al-Quds Al-Arabi, stated that "it is prohibited by their religion for 
Muslims to seek help from the infidel." It was referring to the fact that the Arabian Gulf states, 
who had sought help from American military forces, had violated the writings of the Qur'an and 
the traditions of the Prophet, as well as the teachings of the nation's religious scholars. 
According to the fatwa, "American military forces, which are heavily stationed in the holy land 
of the Hijaz, are spreading atheism among the youth and are canying out sinister and cormpt 
acts." 

Those who issued the fatwa have drawn support for their statement from a number of 
verses from the Qur'an, such as "Believers should not have the infidels as friends [and 
guardiansj," and "0 ye who believe: do have those who are my enemy and yours as friends." and 
'There are no people who believe in Allah and the Day of Judgement while thev befriend those - 
who disobey illah and His prophet." . . 

They also referred to sayings of the prophet. God's blessings andpeace be upon him, such 
as: "Expel the polytheist from the Arabian peninsula." In addition, the teachings of such noted - 
clerics & AI-~hoikani, who said: "As to the religious unacceptability of seeking help from the 
infidel, some groups believe that this is absolutely unacceptable, one of whom is Ahmed They 
abide by the teachings of Aisha. may Allah be pleased with her, which is the teaching of Malik. 
ben Munzie, and Al-Jozjani. Of great interest in the statement is Malik's teaching that it is not 
permissible to seek help from the infidel [even] when invading." 

These clergymen feel that "the leaders of the Arab Islamic countxies should have sought 
the help of other Islamic countries in the world to confront the enemies of Islam. because 
believers are supposed to help their brothen in belief." They refer to the fact that "Muslims all 
over the world would sacrifice themselves to protect and defend the land of the Hijaz. And right 
now, if the American forces were to leave the Arabian peninsula, Muslims would come to fight 
for it and sacrifice themselves to protect the two Holy Places." 

The fatwa addressed Muslims all over the world. saying: 'The enemies of Islam are not 
limited to one particular sect, or to a particular party. All infidels arc enemies of Islam, and they 
are loyal to each other." 

After the clergymen related several historical events in their fatwa, they added that "the 
governments in the area have forgotten the long-standing animosity between Muslims and the 
infidels. These governments have also forgotten the guidance of God and the detailed references 
given by the Prophet before. As a result, the Arab~an peninsula has become a military outpost for 
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the enemy soldiers of Islam in the American army. which are equipped with naval and land 
weapons.'" 

They also said that %rough this fatwa. the Union of Afghan Clerics is reminding the 
Islamic Nation of its responsibility toward the Arabian Gulf issue. and alerting it to the fact that it 
is not only the responsibility of Saudi Arabians. but it concerns all Muslims worldwide, including 
Muslim rulers and their subjects, and Muslim clergymen and their congregations." 

The Afghan clergymen declared "Jihad against America and those behind it, in 
accordance with the shari'a Flamic law]." They demanded that Muslim governments c a q  out 
their religious duty of "armed Jihad against the enemies of Islam," pointing out that "if Muslims 
were to shun their responsibility, the enemies of Islam would invade the two Holy Places [in 
Saudi Arabia] as well as Al-Aqsa Mosque [in Jerusalem]." 

In a statement accompanying the fatwa, the clergymen affirmed that 'this fatwa, with all 
the evidence and solid that support it, along with the fact that all the Muslim clergy 
support it, goes beyond being merely a fatwa issued by the clergy of a particular Muslim country, 
and is a legally sanctioned fatwa that every Muslim should accept and act on accordingly," in 
their words. 

Usama Bin Laden. the Saudi opposition figure now living in Afghanistan, regards this 
fatwa as "a positive response to the issue of American forces stationed in the land of the two 
Holy Places, an issue that is becoming more serious and complicated." He said in a statement 
sent to "Al-Quds Al-Arabi" that "the fatwa makes it clear, through legitimate and decisive 
evidence, that allowing American forces in this country was not religiously permissible, and that 
they nlust be expelled." 

He observed that the fatwa issued by the Union of Afghan Clerics "is the same fatwa that 
was issued by the sincere clergymen and seekers of lcnowledge in the land of the two Holy Places 
when these forces were admitted eight years ago. At the head of them were Sheikhs Salman Al- 
Awda and Safar A1-Hawali:' and pointed out that the recent sermon by the Imam at the Mosque 
of the Prophet was only "one example of the rejection of chis presence expressed by the nation." 

He said that "the Imam at the mosque invalidated the claims that these forces were 
. brought in for security purposes when he said. 'The security of the region should be left to the 

countries in the region because it is their right.' The only cause of the problems and instability in 
the region is the super powers. who fabricate events. They staiion themselves here every time an 
event is staged. under the guise of rectifying the situation or averting a threat. They are the 
greatest threat. How can a wolf be a shepherd for the sheep?" 

After Bin iaden exprcsscd his support for the fatwa. he called on "everyone to act. 
accordingly and cany it out. because it is the teaching of God's messenger, may God's blessings 
and peace be upon him, before being a fatwa issued by the clergy. As [the prophet] said on his 
deathbed, 'Expel the polylheist from the Arabian peninsula"' 
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ABC NEWS I n t e ~ e w  of Usama Bin Laden 
. Tapedate: ~a~ 28,1998 

. . - .  A i i . d a ~ i ~ a n ~ l o ~ l y $ 8  
~. . . , . . ,  

" . ., . . .. ~, . . 

QUESTION: M. Bin Loden, toAmerimnsyou me pi in~erestingf;gure. A man who comesfiom 
a backgroic;rd,~fw&lth and comfoit who ended w f i g ~ t 6 h ~ e ~ l i l  . . lines. -Manyiimericam 
would think)ht's mu~rtial. - - . ' 

, . . .  . 
3 . . . . . - 

BIN MEN: Thanks be to Allah. It is i s d  for one to undmtand if the person does not . 
understand Islam. .In our religion we believe that Allah created us to worship Him. Allah is the 
one who createdus bleqed us with this religio9orders us to ,- out the holy @ggk 
"jih@.."/@&hewo&i A. . y c  ,.,..: . of . .~.. .&lah~above. . . the.yoi& $the wbelievas. We beGe<&.this a fqm of 
worshiP:%e m @ f ~ d ~ ~  A , .  d6spite ... 4 d& . .. &@d-ab~lit~'. .:% This+:&$onse . . to . ~ & ~ e r - a n d  $&*/&grn~ tliiit;Claim.&e.zeason f q i ;~e  and *i ;e&-to.IslA is 

. . 3 ..,. .. 
econokic hiffic'dli&.' ~his'is"&&e,'& f a  thereturn of the people to Islam is &blessing from Allah, and:&-ek relum is fo;rM;91ial;: . . .  . . 

This is not a strange issue, during the days of " J i i  thousands of young men who were well off 
financially left the Arabian Peninsula ' .  , and other areas and johCeh'th<. . rs; r. fighting, hundreds of them 
were killed in A ~ & ~ ~ ~ ~ , B ~ & ~ - . @ ~  &hnr;L We*raym,&.:wttthernm~is , & ~ .  

. . 
QUE&TON:vYou have~b,e&-~&ci?'bed , , . . . . ac ihjle'3v"ild's . . .  most . wanted man. " mere k word that 
~ h e : & ~ ~ : ~ o ~ e i n ~ . a n t s r d s # o ~ u i  aprici ih&>ci~,head:h th,e rnicions forydw capture. 

,. . . ..: , ..: 
~o.yo.Ei~fiiig:ffiai fhq'iuil[ do that? Does it w o + h ?  . . 

ill : . 

. - . .  . .:. . .  . . . . . .  

BIN f&~~~'&aise  6ii&2$&$i4& .,.!.. .,.:.. aqt worry.us w h a t . t h e , A r n e r i ~ ~ ~  .,.. :,, Wbat worries 
us is'pl,w.ipg Allah. The .~meric@s:u+@se.&~~ty+ r:s.-i;. . ' -., .. ;:.. ,..< .dii$i9,w~h:bkli&es ..s. , ..;A in his religion, and 
his right.i,.+r his .w&lth. They ~e'~ur~~&~.pd~~~f~&~'t&rists. Thdse 
children that have no weapon and have not e+&C&ed ma&ty. At:the s+ie.time they defend 
a cowtry wi@5ts'@L&g and tankx, the state of .the Jews, that has .a'pofi~f to destgyy$e future 
of these children. dliri&-stands aft& Omand der&Ltbe hom%le massacte~&it&veied the . . . .  . q.'~;abo,u't p.r . . , m m .  . .. .. . . ,clin@tl.~& &h Q-.W~I& &; :,;, ., , k :. ,& . ... . . , > ..; .. .!: >-., ,, - . .v; " < I -...- 
j6cafii,n,,&ic1.;& *to defddim..wdlo tiotwotj&bid pun Ga,& &$mid. *+ not '~ . .  ~, 

. . .  * .  .*.. . .. scared ',f them oithc"-fact.&&&y P.,&pgM bn ourh&&.i';~&i;s M- &.GQ&~;& that 
<..<: ,'. ' \ . 

fate is set, if the whdle world decided to gei'faieth&.mdk# uskfore c& timehas'&e we will 
not die, also liveliioijd is s6i nO'n&r how much pf&&&erica on the regime in 
Riyadh to freeze our .&sets and to prevent people fromicdhtributing to this great cause we rely on 
Allah and He will be the oneb judge us. 

QUESTTON: You have said jyihe Ameriumr are so brave they will come and a m 1  me. Do you 
think that 13 something my country will try? 

BIN LADEN: Despite if they try or not, we have seen particularly durhg the last decade the 
decline of the American government and the weakness of the American soldier who is ready to 
wage cold wars and unprepared to fight long wars. This was proven in Beirut when the Marines 
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fled afier two explosions, and also after the two explosions in Aden they ran in less than % 
hours, this was also repealed in Somalia So in any given situation we are prepared and we rely 
on AUah and He will bethe one to judge us. 

. . 

QUESTTON: Mr. Bin Laden, you have ksued a fatwah cnlling on Muslims fo.kill Amenmencans 
w h m  they can when they can. IS that directed at all Americans,jwt American military. jusf 

Amerrerrcans . , in Sa@(ii.Aiabia? 

BIN LADE!$ $k&ib& & ~llah. As $e m&o& before, Allah ordered us in this religion to 
whold % hyth to$urify&uilim ,. . .  -,\. ... , . iaqd ,,?...  fall non-believers; and especially the ~ r a b i a i  Peninsula 
where tkXa'6a.i.i. . . . . .  :-&.World War.11 fhe Amerikans'b&i &o& &d bppr&ive, 

, ,.:.:.: . , . .  
forcing itself qii'ofhefi, ,qecidly &the Muslim world. 

' v . 
We are surprised this question is coming fiom Americans. Each action will solicit a similar 
~eaction. Reciorocal punishment is required to keep your evil awav fiom Muslims. Muslim . - 
children and womca American history does not distinguish between civilians i d  military, and 
not cved'women and children. They are the oncs who used ffle bombs against Nacasaki and 

, , 

-!Can,th ese - . bo'irbs . dis&guish-between infants, children, qro~en-+.&litary? 
h e r i b  d6&,not ha&:? r$hgion &atwill it from destro$ng,d$Gle. 

, . 

Y& si tuat ion~Musl i@s in~i l&tine is shameful ahd & p ~ & l l .  Zf.thexeis a & s i e ; l e f t  
in ~mer i~a : . .~gb ia  a d  S-& m w ,  was a s y m b o l ~ o f ~ ~ & t i o n  $tween &o+t .and 
~hristim.foices:a~a& ~uslims. ~ 6 -  were demoli.shed4~drthe h&'qf c ~ , ~ ~ a i w s o b y  
t&tiqony &f.reliif ~ 6 r k &  ' k b q ,  the 'Amicaaled &ctG& &it resulted-%thk.death of,over 
one million'w chi ld&n, fq ino-~or i .  . . (. _ -. All ?f tl;lk.& %ne':&ename of ~meric&+temds. 
The ?nly;+n.is - .. y o . o u t $ ~ i & n ~  .,. and youf d e ~ i  i0 takk d&ei people's money ,aid.& steal 
Muslims' oi1,pder 'f &guided-t&, ,. saying that it %'part of Ame+a's;vital in't-.:. We .: :: 

6elieve:that && ti&&'eey&in the world today is America,, &the bi&&-~& the 
;.g&j.&$$or us ti fend,~ffthese -& is use;&.&ijans. . . . . .  . . . . .  

.., . . . . .  > -:..,: ...... .*:,* .. ...... ..., c" . . ..... . . .  , % . . ,  ..# %~: ' 
. , 

, . ' T i  

We do not different&tte'between those dressed in military uniforms and civilians; they are all 
targets in this fatwah. .Especiallysince American officials have stated after the Khobar bombing 
that there was a lack of idformation and all American civilians were &ed to gather infomution 
on Muslims and observant Muslim youth and to convey to the security section in the embassy. 
The fatwah is and includes all that share or take part in killing of Muslims, assaulting 
holy places, or those , . who help the Jews occupy Muslim land. 

QUESTION: Ra- Yousefwas a follower, a follower ofyours. Do you remember him? Did 
you know him? 

Ramzi Yousef, after the World Trade Center bombing became a well hown Muslim personality, 
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and all Muslims know him. Unfortunately, I I d  not know him before the incident. 

I member him as a Muslim who defended Islam h m  Amerim'agkssion onMuslimlands. - - 
He took* effort to let th=&n&ms know that their go~ernment ss&lts M u s k i  .&'&we -- 

. . . . :  .,. ; :, h e l i  inte@k, to j&., :. ', . . s ,  . . . 

..', 

America will seernatty youths that will follow Ramzi Yousef. 
. , . . 

' . 
Q ~ S T I O N :  Is if trge that when Rami Youyf was cciphmed he w& i! a guesthouse thai 
werepayingfor? . ' , , 

. . . -  . .. ~, . . . .  . . ..:,. ,. . 
BN LAD&:  hat was bidaddasted.G the news and what we l m e d  is W $ e  was cap& ' 
through ~rneri*' $ter&tioI! i n ~ w  a big misfortune, hm20ne o f b e  hotels,; . , . . +. . , ,  

= 
. : .  , . .c 

QI%ESUON: w a l i ~ h a n  A,&& skh. he was captured .k.Manila. A m e k &  authorities . ':.. believed 
he war workingforyou,fi$ bypE, settin; up training amps there-&:thatm$h31&.~~Bn .. , .  

wasto p l a n ' o i c c ~ k e ~ u i ~ ~ s i ~ d i  or @emPted'a.ssa.s~ination of Pr&i&t =-. - ~ l i k t @ . d & ~ ~  . trip 
to ~ a n i l a .  '. . , 

.- 

BIN LAD~.:-Raisebe-to . . A U a h . ~ ~ ~ . K h a n  is a Muslimyouth, i n ~ f $ d i h  . . .  he i s ; , ~ ~ b p e d  . . . .  LiOa ,&~i&i:w . Hi'&',. .. ; 
: %  . .,* .:. ..,.9,,,,,as, fac,pw besi.~$Eq.&b:id.- ,TsJ, z!?:- *.... : ..,, Ti,.?Z,% : .>.': . :.,- ?.,. .. ve,xm <. $.-, z . 

good & ~ & , ' ~ ~ p : f d h & € 6 g e ~ ~ h ; f h e ~ e , ~ c h  . . <  ....... .P.~.&..-.-.~..~.+- . .  .: ,..,:; .... agslnst&e&m~ans .r,-.d. '... m i y 1 1 - ~ 3 ; ~ & ~  . : <.*.,. *,:. 5:' ,.-;:, ,,,,.<r:,, . -.: -/ 9. ,, . , . . ~ 

ayay i n ~ h q l ~ g : ~ e ' f m ~ 6 d ' ~ @ t i g 9 d  . , , ....... .: - ... ... - :. ihat.he - w$&x@se :::,. . .? .@&& -.-%. ..... Qot&"e .. -. ... .&$6@, :,; . .... , . , , .:- :-. *~,..$,.y;-.(*:;, ,.'2. 

c a l l ~ , \ i r o ~ ' ~ f o r ~ ~ ~ m e o n e , ;  :...:e,s,::,e.~ .;;,;'. .?&kjj.wo&:for . 'q:3e:. { c ~ .  ,.. . .... .... ;411& .,.a;. ewat .. h i s , ~ ~ ~ ~ ~ ~ ~ g w ~ ~ . d  .-,.." .... .-,<.- .%., .... mwoii bf,&is*emPt to ,*sh;mld&t .cimton,,a.ls no<slrip+i$gi,g?&d~~;kria$~&& 
r.:. c .<;. it, it is tiot.wgdG2. ". .- ..; ' . . . ., . . , ,~ . .' . , ... - , i 

As I said, every x.. action . w.1;C;k asi* readon. What do you expect~fipinlthose.tswhomm  linto on 
killed and d & . a n d  . . &&k4 . , ,-+-:,."a,.,z @&~.dren ,I? ..+, and moothers to, do?' Whaf do&.he:expect but .' ,:<.. +,..,' ' ' - ..%.. ... . 6 q u a l , ~ , ~ ~ ~ & L ~ ~ ~ . ~ ~ ~ ~ ~ ~ t t ~ ~ ~ ~ . . r t ,  ...... : ".. ': . . . .  . , ; . + ,.is..v .. ..:a:.+ .. ., .: 

.$::.-,. . . . .  .,..<;. .. . .\ . . . . .  ~. .... ,_ ). .... 
. . .,..: . .  - 5. ....'>+ -\ a- . . .  . . . . . - .  :. . . . . . . .  . . . .  ........ ' *  . ....... . ,'> ..*.'..,. -..:' 

QUESTION: F&sd~&ld~$tiesin , . I .  - jhe &ii&&p& are ~wtiH+ks,lheii ..,.. . - . surpicf;+&.:., ., . 
you or&ed :..$ aniijidededthehe&ckr -. ' ;:, , . :.' okthe ~ni~gSta&@ii~:ine~.~hid&r~and:&jadk . -" . . ,, .,. .... . . .  .. ,.  -. . , 

.. ~. . . 

BIN LADEN: We roused the people, the Muslims, and c s e d  fatwahs from ourUL& after the 
Saudi government them to placate the American government, and the most 
prominent are Sheikh Salman benFahd al-odeh, Safd ben Abdel Rahman el Hawali, Sheikh 
brahim al-Dubayyan, Sheikh Yehya Yehya and Sheikb Said ben Sair. They are all our brothers 
and we pray for them. 

So we carried out these fatwahs and incited the people to eject this enemy fram the Holy Land, 
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. . ,- . ., 

.,. . , 
. ,... 

-:..,,,.- ..." we are ,meof our dhry. -ourbattle fii 'b&,...& 2largeiQan b*k.&attle with 
' ' 

-. . . .  
Russians.  he ~ m $ ~ c a n ~  

-&_ ; ..\-. itupidmistake that ii6.,9ne k+s,-q2 & ; ~ & % f 0 & : 1  <..-~ %ey ,>.,: .. . 
.&&ked *-&kusl& . -. . ~ 1 , ; ~  . . , . &la'&f , . % . , !$w . $~04peop1ei~~6 ~. . . . &6nPlas very . .  . cnmwg bZ all J&& *&ia*iy!ttie Mklim.sc hO1ars Sd ydiiaLi"' . .. . .. . , - .  . 
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tion j;&r men tookon thijdm&)brces in ~omhl i i ?  -. 
':, .:;... ". .;. :. ,= , . ' . , 

. . .. - . ., . . .  . . . . . . a .  . . . , .. .,.. 
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g o v m e n t  at the time there ate d o n s  of Americans living on the street and those living 
below the standard of Living, and in-&cken poverty, we findlhe American government turning 
towards helping h a e l  in occupying our land and building settlematts in theepmphet's Holy Land 
peace be upon Him. 

The American govexnm&tis throwing away the lives of Americaqs in the land of Al-H& 
-. (Saudi Arabia) iii&oth&~placcs . . _ . I .  ... forthe idtirests of the Jews. '~he'$&s %=people th;itmah 
cited his holy book t h e w a n  @hose who attackedtheirprophetswith'ries , : I  .-". ..... add- . .. 'Ld. 
ittkked M*, ma;y p q e  6e %$her, and,accusidgh&of ra3hore+ : !j&ij&.alpidP1e ':--, . 
d o  didn't ,&stain . . from .. .. .. prophets. .How would re& &&'mi 

. . < , . . . ,,.:, , . .  . e g ' f r o @ b e ;  . .. .. - , < . . . , :  
. . .  . . 

They believe that all hpans are animals to be exploited by them, and found thrj the Americans 
are the best created beings for that use. The American government is driving h e r i c a  to 
destruction and &onal people have no doubt that America will not be a superpower at the turn 
of the next ccntury. %. 

. .. 
So, we tell the American people, ana we tell the moth- of s$ldi&; and.Ameri,cao&otheTs ;..-\ .. . in 
genera€, if they valie:$&$\res.aiiddth6G ., , ..<. of their chil&ento.&dd,$ &&&&sti=gdV-w . - < .  . . . ,kt 
would l&k a~er theiiiint$&and~&oiiot.&e ~~ ofJews. ,... .. . 

, , . . ,  
. ... . . 

. . _., _ ;. ,'.. 

  he ,mnt;lidon &the ~G,&ion,;+ , &fir@ . .,. . . . @e fighting to ~meiica,  like Ramz; yousefaid 
0 t h ~ ;  .niiSniisis my ~ m e ~ . s a g e @ ~ & ~ ~ ~ , e $ , ~ ~ ~ ~ l ~  ,.. :: .:: ... ,, . .. ... >.> ,. t ~ ~ . f & ~ + ~ & ~ g p y e f g m e n t  t ~ l o o k s  
out f& th&irir&&ests e.agdes.nQfi"ahk:9~w:thex{+-& &:th& : ' , ... . . . - 

, , . . - '.',., . . 
> ;>; .:. . . . . . , . - , .  . . . . . .  ' ;,: i 

QUESTIOW kr. .~in,Ludt+n'ihest+~ii+e ni&t&tht?qdtions w e a m e  with. Is there anything 
. _ . , - that Iiiid dt:irsk that yoii i ~ ~ i i d l & ~ t o  ad87 .:. . . 

The reaction is .jnqeaseasw fA And.1 .+IY, of vur &tory with help':against Americaos 
and the ~ewi.." w e  s&Gthk&intheii&gth .: .. of.the reictio$.ihat everyday thi &&c& - ,. . delay . .. 
their d e p m  for &ery they &&?h;6i-ivill receive. +new &rpse .from .. ~ b s &  . uiudmes'to 
America 

The Saudi Arabian government captured a few months ago in Ramadan a number of missiles, 
which they didn't report. The missiles included anti-* missiles, SAM and Stinger missiles. 

Can the Saudi government explain its people when a SAM missile is launched q & t  a 
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. ,, . - ., .. . . . . . .  . a  .. ,,. 

QUESTION: Mr. 31 n,~f.the.ls~amic'nlavement fqlcessverArabkwhat idndof . f@eiywill . .: 

be creged and rab&foihizmple. Teturn to thela& of the ~ccr'a2.2 i/'ti.ti@ ef of& . . d . .  
, . .  . . . .  prop?&? ... . . . . .  . . . . I: - ., . z  ., . .' .. .~ 

' _  .,. '- . . 

. .  
. -. . . . . . . . : . . .  :. , ~ 

... ' ? .. 
. . . . 
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with the ~menc~ , .~oveminent  to increase production ahd flooding the market that caused a 
sharp decrease inoiSpri&. 
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CNN Interview of Usama Bi~n L,aden 
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Page 2 

QUESTION: Mr. Bin Laden, you%e deciareda jihad against the United Stares. Can youtell us 
hy? , , @ ~ ~ , $ e j i h a d  directed against tlze USgovemment or the Unifed Stutes' trooe$'in 

-. . 
nf&iat ~ h n t  abour US ci$il&tis in'~rabia or the of r h  ~nitkd~tut&? 

BIN M E N :  We declared jihad against the US government, because the US government is 
unjust, criminal and tyrannical. It has committedacts that are extremely unjust, hideous and 
criminal whcthcr direcrly or through its support of the Israeli occupafion of the Prophet's Night 
~m%el~d,l 'al&iine):  . . ;. . ..+*!. ~ .~ , :., ...::c ... And we believe &US is directly &p&ib~$.fqrihoie '&o Gued 
-in . , ~. . . PaleSfine,:Leb@on .. . , .+ and Zt$q. $e mention of €he US rimin+ . ., usQSbefoi;e ,. . ., of 
fho$e ljjj&tnf & l & &  .di&im&rsd, thek.hea.& &a arms c"t&ffiffii,.&&.,&&t , 

' 

'. ,/; .:,.. : . ~.. , -. .. ., 

62$0si6n!%h~tt&k , .i. % . - . _ _ +  Place , ,, , m ~ ; i n i @ n ' k b m ) ;  . .  . .  . This US gove-&taf&ldoned @en:'. . , ihumwt~& feli *gs, (.-&.;. -s@ a;bd&-&&h8M&Oed,ih;a:iway .:, ..: 
;; :I +. z* .  . . .~ . :..<,, ,., . 

libt"w~tn%Sed , ; ,, i....~,,'::.. 
b e f o ~ . b i  . , :  aily @we1 dr any iniperialist powe?i~th6&rl& !Ih&yshould,&ye,&n ,- - 

.,wus~@e:@at;the *.:.-,7;.,.qz , . @la (M~ca) of'&= ~ & l i b i s  i$hg$eS .,.. kini$bh:b;f .. , &6 &@&:M&~ , ; . , 

.ywQ$,&iaue to j ~ ' , ~ U ~ ~ ~ a ~ o n  to &i' je&gthe,iurogance and haughtiness of&e'usre,&& has 
reick&$~.the;e&+t,@at tbe~occupi.ed the qibla of the ~ u ~ l i m s ( h b i a )  who are'@ore'thah a 
1,250 million in the world today. For this and other acts of aggression and injustice,& have 
declared jihad against the US, because in our religion it is our duty to make jihad so that God's 
word is UIC onc cxdted to thc hcights so Uiat we drive the Americans away from all Mylim 
countries. As for what you asked yhether j i h a d i s , d i r e ~ t ~ a ~ a i n s t : ~ ~  soldic&, the civilkms in 
tile land ~i111e TyoHoly Places (Saudi Arabia, ~ e c c a , a n d , ~ d i n ~ a )  of,againsithe cidli@s in 
A~niri&,:we have focused in ourca,&laration on striking at t$e &ldiirs 4.i ihe*cduntry of ?kc TWO 

~iy,?1&s. The wu'htry of the 1Lo H O I ~  Places has inour religion a peculiarjty of its own over 
.e &er Mu&& countries. In our kligiin, it is not permissible for any npn-M:&b to' stayin 

our d m  jhegfore, eventhough American civilians & not targaed . in oh;$+(.they . must 
1eave:"~e , . .. doh& .>,. ,. g m t c c  . .  their d l y ,  because <t are in asociefj of morc ~ lana -b i l l i 6~  
~us l ims .  :A reaction .might taE:cplace as a rcsult of US gdvernrnent'i hitting M;ilimci"iIians 
and ei&&ag mb& than 660 tliousand Muslim children in Jraq by food and nidicine 
fern &ehing them SO, tile US is kciponsi&for-any reaction, because it I& transgreised 
through w& fGSniilitcuy persoruvA to civihns. T h i s  is what wesay. As for what you asked 

%. :<.;;. . ' . . 
rcgaklin; . t h e ~ m e n c ~  ., ..% Li ,."-, . pi.op1.e. thZy ardnbt &$?fkated'iiorn +po~sitiilit$ '&a&siscdi6j d1"i.e 
this govegment.ahd voted for it des$te thcir.~6wledge.bfits crimes inI'ale.stin;,.I.&&bn, Iraq . 

...-iOx n -  
+d'in.b$qlplaces%hd . ~ . N ~ i  -. its.supporl o f i t s : ~ l l & i n g  q$me who filled bur pris6nidh' ouibest 
chi~drei.a"d scholars,. ~ ~ ' a s k  t h i  may ~od.rcl&e the& 

.. . . . .  
, , "  I .  

, Q u ~ ~ N . :  .x ,. ,,-~, ~ r : .  ~kwrz, will t&,enil ofthe v$te@.~r@<~'~r&~e,jrtS~udiA~&ia. !@ir 
~i th&xn?~, ,w~. t>d~nd .,- yqur c u l l f o r ~ i h u d ~ ~ ~ p f  .. - .  . ... the united ~ te spndaga+i s5  (he US? 

BIN LADEN: Tile cause of the d o n  must bc sought and Ulc act that has lriggcrcd this 
reactiori must bc eliminated. 'IIic reacliol~ cane as a mull of thc US aggressive policy towards . .. ..., 
the etitiie Muslim world and not j& t&ar&the~rabian peninsula g i f  the cause that has 
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CNN Interview of Usama Bin Laden 
March 1997 
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called for this act comes to an end, this act, in Nm, will come to an end So. the drivin~-awav 
h ~ , ~ a i n s t , . t h e  U S d y s  pot stop with i(s$ithdrawal from !!e . qrabian . ,, .".,:. .. ...- &nsula, . .  . but .,,.. ratherit 

m~;+s)st from aggfessiveit~krvchtion against Muslims iqthc yho le~ .~dd . .  -.. , , ., . .'..'.;.' 
, .  

. . .  .. . . .1:1-. . . I< .. 
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uld there was a tendency . inside . the government that was inclined to mnoiliation or sumnder. 
hen, when . - .. . they . ,~.' insistedihat .: :...- . 1 .. should ., ...., keep my mouth shut, I docided to look for a land in which . . - .  ", .. 

I could . : . .+,.'.< bieathe :.... . .. . a . . p . ~ ,  ;. ,. free . . a .. to .. perfpnh , . m i  duty in e~joinjng'what . - . v .  i s  fight ,>,. and .,.. fort,:&ding : . . . . .  what 
.is .-, wcon~,X .- - God, Praise &a . ... Glojbe.t6 . tdm, for increase in pp%peqtjforRhis ... . . .. &'it.l&d the 
:Land or ~ h u k a n ' i ~ f ~ h a n i s t a n )  in order io c&y on this duty. SO, h e  imPlorc'bod, praise and 

- 'c. ': 
. ~ l ~ $ b k i i ~ i & ,  . , , , , -  . . . . that . :-.- ~ e ' & c q t  .(our &j from US an3 the ~usl ims .  " . ": ". " " .. . , . . . . 
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world He represents the kind of injustice and fdse accusations that is adopted by the U.S. 
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Bin Ladin's Former 'Bodyguard' Interviewed on Al-Qa'ida Strategies 
London Al-Quds al-Ambi in Arabic 03 Aug 04 p4 
ALQUDS AL-'ARAB1 
Tuesday, August 3,2004 
Journal Code: 1430 
Language: ENGLISH 
Record Type: FULLTEXT 
Document Type: Daily Report; News Word Count: 6,115 

Al-Quds Al-Arabi haidline: "Abu-Jandal, Former Personal Bodyguard of Usama 
Bin Ladin and Leading Al-Qa'ida Element in Yemen Reveals to Al-Quds Al-Arabi 
his Intercession in Bin Ladii's Maniage to a Yemeni Girl. He Used to Meet 
With Al-Zarqawi, but Says he is not a Leader. The United States Moves Toward 
its Demise. Saudi Bombings Are the Natural Outcome of the Regim's Policy and 
They Will Continue" 

(FBIS Translated Text) 

After a long period of ' rehal  to talk with any of the local and 
international news media, he was finally persuaded to give a chance to 
Al-Quds al-Arabi to conduct a detailed interview with him on Al-Qa'ida 
Organization activities in Yemen and the world. He is the former bodyguard 
of Al-Qa'ida leader Usama Bin Ladin. He is known by the nickname 
"Abu-Jandal" but his real name is Nasir Ahrnad Nasir al-Bahri. 

He said that he was born in Jedda, Saudi Arabia, in 1973. He completed his 
secondary school education in Saudi Arabia and he then specialized in 
business administration. He is currently engaged in import-export trade in 
Yemen. His brother-in-law, Salim Hamdan, is imprisoned at the US Guantanamo 
Base in Cuba. 

Abu-Jandal is educatod and open-minded. He has the power of persuasion. The 
security and military sense that he trained on while in Al-Qa'ida in 
Afghanistan still dominates him. He had a key role in the organization and 
was trusted by Usama Bin Ladii. However, he only revealed a little of the 
information that he has in this interview, in which we tried to literally 
drag him to a number of issues and managed to wme out with a great deal of 
information. The following is text of the interview with Abu-Jandal: 

(Al-Hammadi) When were you imprisoned in Yemen and how long did you stay in 
prison? 

(Abu-Jandal) I was imprisoned in Yemen on 2 Dhu-al-Hijjah 1423 Hegira (2001) 
in Sanaa. I stayed in prison for one year and 10 months, of which 13 months 
were spent in solitary confinement. 
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(Al-Hammadi) What was the charge brought against you when arrested? 

(Abu-Jandal) The charge was suspected complicity in the operation to destroy 
the US destroyer "Cole" in the Port of Aden. 

(Al-Hammadi) Was this charge the main reason for your arrest and focus of 
the investigations in p~rison? 

(Abu-Jandal) It was the maim reason for my arrest, but not the focus of the 
investigations in prison. 

(Al-Hammadi) Were :you tortured in prison to obtain confessions? - 

(Abu-Jandal) No I was not exposed to any torture in prison. And, this is a 
testimony I make in favor of the Yemeni Government. 

(Al-Hammadi) Was it the Americans who carried out the investigation with you 
in prison, and what was the nature of their investigations? 

(Abu-Jandal) Yes, it was the Americans who carried out the investigation 
with me, but this was a week after the 11 September 2001 incidents. It was a 
very calm investigation under the supervision of the Yemeni Government. The 
issue was not left to the Americans. 

(Al-Hammadi) How Inany Americans carried out the investigation with you? 

(Abu-Jandal) There were three, and all of them were FBI officep. 

(Al-Hammadi) Did they speak in English or Arabic? 

(Abu-Jandal) Two of them spoke in Arabic being of Lebanese origin. The third 
was an American who spoke in English. 

(Al-Hammadi) What was your reply to the FBI officers who investigated with 
you? 

(Abu-Jandal) I believe that our reply was very credible. It did not show 
appeasement to or f e u  of anyone. There was also truth in it. 

(Al-Hammadi) What were the main questions addressed to you and what were 
your answers? 

(Abu-Jandal) The questions by the Americans had nothing to do with the Cole 
or 1 1 September incidents but revolved around Al-Qa'ida structure, ideology, 
entity, and cornpositi'on. Most of the questions revolved around Al-Qa'ida. 

Review Exhibits 21 to 29
Nov. 8, 2004 Session
Page 100 of 362



(Al-Hammadi) Didn't they investigate with you in an attempt to obtain 
confessions on any role you had in the Cole or 11 Septemb,er incidents? 

(Abu-Jandal) Yes there were attempts to do that by beating round the bush 
(using twisted methods). Buf the truth is I did not have any role in any of 
these incidents. So they could not obtain anything. 

(Al-Hammadi) What were your main answers to them? 

(Abu-Jandal) Most O F  my answers were on Al-Qa'ida ideology and structure and 
why it deals in this way. The answers were to the point. They used to put 
forth rather strange questions. One question said: As far as we are 
concerned, 80 percent of what you said is true, but does Al-Qa'ida have 
chemical plants and nuclear weapons? I recall that my answer to them was 
that Usarna Bin Ladin has a weapon that is far superior to all the US 
weapons. What is this weapon, the asked? I told them: "Among the believers 
are men, who have been true to their covenant to God: of them some have 
completed their vow (to the extreme), and some (still) wait: But they have 
never changed (their determination) in the least." (Koranic verse) The US 
arsenal is full of weapons, but it does not have the men. 

(Al-Hammadi) How were you released fiom prison? 

(Abu-Jandal) I was released from prison through a presidential pardon by 
President Ali Abdallah S d i .  I thank him for pardoning me and the group of 
youths, although there were no charges against us for participating in any 
activity in the countxy, It was a kind presidential gesture that had a very 
good effect on us and our families and people. 

(Al-Hammadi) Was it a general amnesty, or was it because they could not find 
anything against you? 

(Abu-Jandal) It was essentially because they wuld not find anytlung against 
us. Most of the youths belonging to Al-Qa'ida and other organizations in 
Yemen had no activity inside the country. Many of them did not like to 
operate in Yemen, being their country that must be protected. They did not 
think of carrying out operations in Yemen. So they youths were released. 

(Al-Hammadi) When did you join Al-Qa'ida? 

(Abu-Jandal) I joined it in 1996. After my return from Tajikistan we went on 
what we called the journey to the north. After our return from Bosnia and 
Somalia, we moved to Tajikistan, but we could not withstand the conditions; 
the snow, rough terrain, and bad roads. So we retun&. I met with Shaykh 
Usama Bin Ladin on 27 Sha'ban 1417 (end of 1996), and I joined Al-Qa'ida 
immediately after this meeting. 
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(Al-Hammadi) When did you visit Afghanistan the first time and when did you 
return from it the last. time? 

(Abu-Jandal) My k t  visit to Afghanistan was in the middle of 1996. I left 
Afghanistan three times. I left it the first time to get married. I left it 
the second time to finalize the arrangements for Shaykh Usama Bin L d i ' s  
marriage in Yemen. My third and last departure from Afghanistan was before 
the Cole operation by about two and a half months (the middle of year 2000). 

(Al-Hammadi) You said that your second departure was in order to arrange 
Usama Bin Ladin's nianiage in Yemen. Could you tell us more about that? 

(Abu-Jandal) The departure was for the purpose of delivering the dowry, the 
cost of the wedding and the price of tickets for Bin Ladin's fourth wife to 
A f w s t a n .  The plans were for the bride to travel to Afghanistan 
accompanied by her imnediate relatives. But, due to some delay in the 
arrangements I had to return to Afghanistan before them. They then followed 
after one and a half months. 

(Al-Hammadi) How much was the dowry and what was the cost. Do you recall 
such things? 

(Abu-Jandal) I recall that the full sum that I delivered personally was 
$5,000. 

(Al-Hammadi) What were your role and the duties you undertook in Al-Qa'ida? 

(Abu-Jandal) Abu-Abdallah (Usama Bin Ladii) used to call me and the youths 
from the northern group the founders, because since he announced the jihad 
on the United States he only had a few Egyptians and Algerians left He did 
not have any people fiom Yemen and the Arabian Peninsula. Our group of 17 
persons was the first batch to come from the Arabian Peninsula; that is fiom 
the people concerned with this cause. This was why they called us founders 
of the organization. (h duties included preaching for the ideology and the 
cause, rousing the penpople, and getting prepared to cany out martyrdom 
operations. 

(Al-Hammadi) Was the preaching and rousing process inside Afghanistan or 
also outside it? 

(Abu-Jandal) Both inside and outside Afghanistan, as it became our cause, 
which we carried in ow hearts wherever we went. Regarding my duties in the 
organization, 1 had two duties. I was responsible for guarding Shaykh Usama 
Bin Ladin. I was his personal bodyguard for a period of time. I then moved 
to the duty of being iin charge of the guesthouse or guesthouses in Kabul and 
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(Al-Hammadi) Where do Usama Bin Ladin's last wife of Yemeni origin and the 
other three wives live? 

(Abu-Jandal) From what I know and what is often being said, and also as 
confirmed by some acquaintances, she is still with her husband Shaykh Usama 
in Afghanistan, and so are his other three wives, except for his first wife, 
Umm-Abdallah, who left long before the incidents and did not return. 

(Al-Hammadi) The b id  of those accused in the bombing of US Destroyer 
"Cole" is now in progress in Yemen. What do you know about the bombing of 
this destroyer, and holw was it amnged? 

(Abu-Jandal) L i e  all people, I learned about it from what was published in 
the newspapers, althc~ugh I was close to many of the youths. This operation 
was preceded by anoXher one that was supposed to have taken place a year 
earlier but it failed due to certain natural factors. But, they succeeded in 
this operation, although not completely. From what I heard, the plan was to 
attack it in international waters so that no state in the region would 
assume the consequelnces of this operation But, it was God's wish to happen 
this way and so it was attacked in Yemeni territorial waters. Thank God, the 
destroyer did not blow up completely. The destroyer was being watched for 
some time. The information on it was collected by committees, and the 
implementers of this operation were two persons only. As to the reports that 
say that it was carried out by the Mosad, this is a myth and a means to 
frustrate Muslims by saying that they are incapable of anything. Those who 
wried out the operation, may God rest their souls in peace, are well known 
among our brother mujahidin. 

(Al-Hammadi) Who were the two persons that wried out the Cole operation? 

(Abu-Jandal) The fint is our brother Hassan al-Khamiri originally from 
Shabwah Governorate, but was born at Al-Ta'if in Saudi Arabia. The second is 
our brother Ibrahim 21-l'hawr from Sanaa who was also born at Al-Ta'if. 

(Al-Hammadi) Was ihe operation to bomb the US destroyer Cole planned by 
these two persons only, or by many others inside and outside Yemen? 

(Abu-Jandal) Al-Qa'iida pursues a method or principle that calls for 
"centralization of decision and decentralization of execution." The decision 
was made centrally, lbut the method of attack and execution was the duty of 
field commanders. Ror example, the persons who were in Yemen like 
Abd-al-Rahim al-Nashiri and others took part in this operation. They planned 
for it and God granted them success in its llfillment after a long watch. 
As I said, it was preceded by another operation a year earlier, which was 
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called Cole operation one, but it did not succeed due to natural elements. 
As for this one, it was Cole operation two. The planning for Cole operation 
was canied out by the people themselves. The idea was formed and the target 
was set and then it was referred to a higher military control committee in 
Al-Qa'ida called Military Affairs Committee, which does not plan, but gives 
the green light, the support, and the funds for these operations. But, the 
planning, execution, and method of attack were all undertaken by field 
commanders in the operations field. 

(Al-Hammadi) Do you believe that the detainees or those who are now on trial 
have nothing to do with the subject? 

(Abu-Jandal) Yes I firmly believe that they have nothing to do with the 
case. They are, so to ray>, scapegoats, because they really didn't know 
anything. They may h~ave known about the existence of an operation, but they 
did not know its details, type, method, or hour of execution. 

(Al-Hammadi) Why exactly was the US destroyer Cole chosen as the target? 

(Abu-Jandal) Actually, there are several reasons. The first is to break US 
prestige in the sea am1 raise the morale of the Islamic nation by saying 
that its sons can deal blows to the enemies of the nation wherever they may 
be on the land, in the sea, or in the air. It is to say that we can face the 
enemies even with indindual capabilities. Take the Islamic World, which 
consists of about 71 states. It cannot say no to the United States, but we 
individuals can do so. They proved to the Islamic World Muslim ability to 
break US prestige and hegemony over Muslim shores and sea This was the main 
reason for choosing the IJS destroyer Cole for bombing in the sea Otherwise, 
there were many ocean liners. But, the choice of the best destroyer in the 
US Navy and the best produced by the US Army was intended to be a slap in 
the face for the United States. It was to tell the United States that we can 
deal it a blow whenever and wherever we want. 

(Al-Hammadi) If the mch enemy and big target for Al-Qa'ida is the United 
States, why was the French oil tanker Libourg targeted off the coast of 
Al-Mukalla? 

(Abu-Jandal) Actual1 y, the attack on the French oil tanker Limbourg was a 
reaction to a mistake that was committed by both sides in the case of Yahya 
Mujalli, who was killed by government forces in Sanaa It was a rash, 
unstudied, and uncalc:ulated reaction to that incident, and thus it had very 
bad consequences for both the Yemeni Government and the people. 

(Al-Hammadi) Was the execution of the Cole and Limbourg operations according 
to instructions by Al-Qa'ida central leadership, or was the decision from 
the field leaderships? - 
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(Abu-Jandal) As far as Cole is concerned, I believe that the decision was 
central, as the destroyer was under observation for some time. As to the 
Limbourg incident that took place a year after the 11 September incident 
when contact with the: central leadership was very difficult then, it was a 
reaction. The decisior~ was made by the field leadership in Yemen. 

(Al-Hammadi) It is said that the bombings have calmed down in Yemen and 
moved to Saudi Arabra. Why have they calmed down in Yemen since the Limbourg 
incident, and is this a11 indication of a truce between the government and 
Al-Qa'ida? 

(Abu-Jandal) Actuall:lr, one can say that there is no Al-Qa'ida presence in 
Yemen now, but individuals who carry its ideology. The presence ended with 
the martyrdom of Shaykh Abu-Ali al-Harithi, the commander of the 
organization in Yemen Still I believe the organization is not small in 
Yemen, as there are kuge numbers who sympathize with it, although not 
ideologically, organizationally and administratively, or by recruitment. 
Many youths in Yemtm admire Usama Bin Ladim. They also admire Al-Qa'ida and 
hate what Bin Ladin hates. It has become a second nature to them. There is 
no peace with the state. There were attempts by the state to contain and 
absorb these youths, but God willed something else; for the Limbourg tanker 
to be attacked and Abu-Ali d-Harithi to be killed afterward. These 
operations have aeated ;I big reshuffle of cards in the interest of both the 
Yemeni Government and the youths. Thus matters calmed down in the country. 
The killing of Al-Harithi aeated a crisis and the youths became individuals 
without a leadership, and so they weakened very much. 

(Al-Hammadi) Was Abu-Ali al-Harithi indeed Al-Qa'ida commander in Yemen? 

(Abu-Jandal) I knew .Ah-Ali al-Harithi a tribal leader more than 
Al-Qa'ida commander. But, he was indeed the first Al-Qa'ida official in 
Yemen. 

(Al-Hammadi) Do you think that the suffering of the detainees in Yemeni 
prison, as well as the sulking of their families, would reflect on their 
activities once they are out of prison? 

(Abu-Jandal) Certainly, and I speak for myself. When I left prison I did not 
have a source of livelihood. I lacked many things. There were promises by 
the Yemeni Government to improve conditions for these youths and absorb them 
into the society once again. But it seems that the government will take some 
time before doing an:ythmg. I advise the Yemeni Government to taEe immediate 
steps to sponsor these youths, ensure their needs, and reorganize their 
affairs so that they would not take a different direction by carrying out 
acts harmful to the country. Poverty is akin to non-belief. 
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[Al-Hammadi) How lbig is Al-Qa'ida in Yemen, in your opinion? 

(Abu-Jandal) I can tell you in figures. Some 95 percent of Al-Qa'ida members 
are Yemenis. The remaining five percent are Yemeni expatriates. It can be 
said that the majority m~mbers of Al-Qa'ida are Yemenis. This is a fact that 
no one can deny. The leader of Al-Qa'ida is of Yemeni origin. His bodyguards 
are Yemenis. The tmmers in the camps are Yemenis. The commanders are the 
fionts are Yemenis. fill the operations that were directed against the United 
States were coordinated with Yemeni members. Yemenis are spread all over 
Al-Qa'ida. 

(Al-Hammadi) Yes, but how big is it in Yemen? 

(Abu-Jandal) Let us c~nsider this matter numerically, both in the world and 
in Yemen. If, for example, there is one Al-Qa'ida member in Yemen, those 
influenced by his i d e s  are six to seven at least, although they do not 
cany his ideology. Tley love Al-Qa'ida but they do not carry its ideology. 
Many people think that Al-Qa'ida's size is gauged by the number of 
individuals. Al-Qa'id:a4s cause is to convey its ideology to the world. And I 
can assure you that they have managed to a large extent in spreading this 
ideology. What is taking place in Afghanistan and Iraq, and the activities 
in Saudi Arabia and marly Arab states, show that they have succeeded very 
much in their strategy. 

(Al-Hammadi) Do you believe that what is taking place in Iraq now is planned 
by Al-Qa'ida and canied out by its members and followers? 

(Abu-Jandal) Al-Qa'ida elements had expected this thing. Al-Qa'ida had 
expected the fall of the Iraqi regime and that the United States could only 
control the region through Iraq. As the Americans said, the Saudis are an 
inhospitable people. ]Many Americans were killed in Saudi Arabia and the 
recent incidents confirmed that. Therefore, the Americans had no choice but 
direct occupation. This thing was expected. Indeed what is taking place 
inside Iraq now c o n h s  that. Many Al-Qa'ida elements entered Iraq and are 
now fighting with the Iraqi resistance. 

(Al-Hammadi) Do you believe that Abu-Mis'ab al-Zarqawi is indeed the 
Al-Qa'ida representa~tivt: in Iraq? 

(Abu-Jandal) The problem is Al-Qa'ida itself is now longer an entity but an 
ideology. It has become an ideology now. Many youths now carry Al-Qa'ida 
ideology against United States. Abu-Mus'ab al-Zarqawi was in Afghanistan. He 
was also in Kabul and he used to often meet with Shaykh Usarna Bin Ladin. But 
I don't think that he is Al-Qa'ida's number one man, because Al-Qa'ida has 
Iraqi cadres that exist in Iraq. So it can dispense with Abu-Mus'ab 
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(Al-Hammadi) Since the Cole incident, the names of Abu-Ali al-Harithi and 
Abu-Asim al-Ahdal had been heading Al-Oa'ida leaders hi^ in Yemen. Then 
Washington assassinated the former the ~ a ' r i b  desert &d arrested the 
latter in Sanaa. What is the truth about their leadership of Al-Qa'ida in 
Yemen, especially since the arrest of Abu-Asim al-Ahdal we have not heard 
anything about him or his trial, and he was not include among those on trial 
in the Cole case? 

(Abu-Jandal) Actually, the talk about the two men's leadership of Al-Qa'ida 
is not comect. What i:; more correct is Abu-Ali Al-Harithi's leadership. As 
I said, Abu-Ali al-Harithi was considered a tribal leader mare than an 
organizational or military leader. As far as Abu-Asim al-Ahdal is concerned, 
he has nothing to do with Al-Qa'ida This is a fact. But, the problem with 
the US media is that if they want to arrest someone they begin by charging 
him with membership in At-Qa'ida. The media say the man is an At-Qa'ida 
leader and the charge sticks. Al-Qa'ida has become a boogeyman. But, this is 
not true at all. 

(Al-Hammadi) Are all Al-Qa'ida leaders in Yemen still active and ready to 
cany out missions against US and Yemeni interests? 

(Abu-Jandal) Matters have changed much, especially since there is no 
leadership leading these youths, or to be more precise there are any 
influential personalities that can influence these elements as individuals. 
There is another problem. The issue now is such that it is not essential for 
Al-Qa'ida member to execute the job. Persons outside Al-Qa'ida could cany 
out operations, as happened in the killing of US missionaries in Jablah and 
Jarallah Umar in the Reform Conference. The executors of these two 
operations had nothing to do with Al-Qa'ida and did not leave Yemen in the 
first place. No one can control these matters, as they have become rather 
loose. They are no longer under Al-Qa'ida control. It is now feelings that 
motivate people everywhere. As to whether they are active, Al-Qa'ida 
elements are very well trained. However, their comprehension of information 
differs from one person to another. As to whether they are active, I say yes 
they are active, but in the interest of their country, especially after the 
recent statements by Democratic candidate Keny, who announced that Yemen is 
one of the sources of terrorism, and that it must be attacked. I believe 
that many youths would begin to prepare themselves for this new 
confrontation, as it is very likely for the United States to come to the 
whole region -- and it is coming - in order to control the entire Middle 
East. I don't expect E'enieni youths, especially those who trained in 
Al-Qa'ida and carried al-Qa'ida ideology to stands with their hands tied 
before US moves in the region. 

Review Exhibits 21 to 29
Nov. 8, 2004 Session
Page 107 of 362



(Al-Hammadi) US dtmands recently included Shaykh Abd-al-Majid al-Zandani. 
They also hinted at Shaykh Abdallah Sa'tar. And before that the United 
States kidnapped Shaykh Muhammad al-Mu'ayyad. Do you think that these people 
have any link to Al-Qa'ida extensions to be considered subject to US 
demands? 

(Abu-Jandal) Frankly, we cannot but speak well of these people, especially 
about these three pmonalities. But, the truth of the matter is, as I said 
before, when the United States wants to fabricate a problem with a state, a 
group, or an organization in the Islamic World it links it to Al-Qa'ida, 
such as when it shut down the Saudi Al-Haramayn Foundation, although it is a 
welfare institution that has nothing to do with armed organizations. The 
same can also be saicl about many other welfare and relief organizations. 
Shaykh Mu'ayyad, Sllaykh Al-Zandani, Shaykh Al-Sa'tar, and others will remain 
a target for the United States. God says in the Koran: "Never will the Jews 
or the Christians be satisfied with thee." No matter how we tried to improve 
our image, hold dialogue of civilizations, or call for the mity of 
religions, Jews and Christians will not be pleased with us. As far as Shaykh 
Al-Zandani and Shaykh Sa'tar are concerned, it is well known that Shaykh 
Sa'tar in particular is against Al-Qa'ida and armed action in general. So 
how can he be a supporler of Al-Qa'ida? Even we the former Al-Qa'ida members 
had engaged in heated arguments with him on several occasions. The man is 
completely against us. So how can he be a supporter of Al-Qa'ida? 

(Al-Hammadi) And  hat about the continuous incidents and bombings in Saudi 
Arabia, do you think that they have been planned and implemented by 
Al-Qa'ida? 

(Abu-Jandal) According to my knowledge of some of the leaderships and the 
individuals that canid out the martyrdom operations in Saudi Arabia, I 
assure you that they iue elements of Al:~a'ida But, there remains the 
question: Why did they do that? This is the question that we must address to 
the Kingdom of Saudi Arabia, which is dear to my hear& It is my birthplace. 
I was raised in it and I studied in it. I am one of those who like to 
breathe the air of the Hejaz. So my question is very normal. I, as one of 
the Yemenis who were raised in Hejaz and who know it very well, ask: What 
made the youths take up arms and carry out bombings in the Saudi 
territories? I believe that it is the Saudi Government's stupid policy 
toward these people. Those who bombed Al-Muhayya complex spoke frankly in 
their audiotapes over the Internet that they went to jihad with the 
permission of the state and the instigation of Shaykh Sa'd al-Burayk, Shaykh 
A'id al-Qarni, Shaykh Sulayman al-Awdah, and many others who instigated 
these youths. But whLen the confrontation began between the government and 
these youths, the yotths were surprised to find that these shaykhs had 

. . %  

-..: 
abandoned them. In :Fact, Shaykh Sa'd al-Burayk and Shaykh A'id al-Qarni 
began attacking these youths, who were the product of their lectures, 
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sermons, lessons, andl religious circles. They did not come from vacuum. The 
operations here are a reaction For example, Abdallah al-Mu'abbidi, a man 
well lcnown to me, w.ls against the idea of armed operations in Saudi Arabia 
and anything harmful to his country. Why did he carry out the bombing in 
Saudi Arabia? We used to sit down together, eat and drink together with the 
one who made him thlinkr about these things; namely, Abd-al-Aziz al-Muqrin. He 
was completely againlst this idea What made him do such things? What 
happened to him was the motivation. Saudi criminal intelligence men stormed 
his house, beat up his mother, broke his brother's arm, and entered his 
sister's bedroom. What do you expect from this person, who was thrown in 
solitary confinement for one year and five months without any reason, but to 
go to jihad? Did he do anything as an individual? No, on the contrary, these 
youths were "against" %d have n6Gb&me "for." They were against 
operations inside Saudi Arabia, and now they themselves carry them out in 
Saudi Arabia. Why dild many of them join Al-Qa'ida? This is because they now 
find in Al-Qa'ida a means through which to avenge for what happened to them. 
All this must be taken into consideration. 

(Al-Hammadi) Do yosu think that the Saudi authorities have erred in their 
calculations in dealings with Al-Qa'ida elements on their tenitory? 

(Abu-Jandal) The Saudi authorities do not deal with these persons as 
Al-Qa'ida elements. They deal with them as jihadist elements, as directed 
and instigated by the advisers of Interior Minister Nayif Bin-Abd-al-Aziz, 
and others kom the neighboring Arab states, who give advice. The youths 
reacted on the basis that they were members of the organization, while they 
were not to begin with. Neither Abdallah al-Mu'abbidi, nor Abd-al-Aziz 
al-Muqrin or many of the youths who were killed were members of the 
organization. Neither also was Khalid al-Hajj, Khalid al-Jihni, or others in 
the list of those killed1 in Saudi Arabia were members. They had no link 
whatsoever with Al-Qa'ida. But the Saudi Government's policy made them join 
Al-Qa'ida. The Saudi Government knows that they were not members in 
Al-Qa'ida in the first place. But, later on and as a reaction to what 
happened to them they became members in Al-Qa'ida. This is the truth of the 
matter on,this subject. 

(Al-Harnmadi) How long would the armed operations continue in Saudi Arabia? 

(Abu-Jandal) They will continue as long as this reckless policy of the sword 
and bullets continued, as stated by Interior Minister Nayif, who said, we 
have no dialogue with these people except with the sword and bullets. These 
operations will continue as long this Saudi Government policy, which is 
essentially to please the United States, continues. 

(Al-Hammadi) Some people say that Al-Qa'ida has been penetrated by US 
intelligence and is now being used to serve US aims, as is happening in 
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Saudi Arabia. What is your opinion on that? 

(Abu-Jandal) This inlhnation is not correct, but it is disseminated by Arab 
intelligence services ]nore than US senrices. The question of intelligence 
penetration of Al-Qa'ida does not take place by planting an agent or 
recruiting another. The question is merely the return of some persons to 
their country. A well-known figure had returned to Egypt and it was said 
that he was an intelligence man for 17 years within Al-Qa'ida. They said 
they penetrated jihadxst organizations to the marrow! Now, let me ask them: 
How could you have penetrated jihadist organizations to the marrow when you 
could not stop the military operations? Your penetration of these 
organizations would have meant that you were informed of their operations 
and where there woulcttake place so that you could stop them. What you say 
is not true. Still, there: were attempts by US, Jordanian, and Saudi 
intelligence services lo penetrate Al-Qa'lda, but they failed for one 
reason; namely, Usanna Bin Ladin chooses his elements from the steel and 
fire. They are not political elements with official jobs and university 
diplomas. It is h m  vvitlii the battles that elements are chosen, and 
hypocrites and agents, cannot join battlefronts. It is difficult for them. 
What they say is not ihuc:. 

(Al-Hammadi) It is believed that those charged with the 11 September 
incidents visited Afghanistan in the period you were there. Who do you know 
among them? 

(Abu-Jandal) Actually, among the elements that carried out the September 
incidents I knew Mullanlmad Ata, Awad Abd-al-Rahman al-Masri. I h e w  
personally in Afghanistan. But, the period of his stay in Afghanistan was 
very short. He stayed only for the month of Sha'ban and Ramadan and left in 
Id Al-Fitr. Among the persons I knew also were Ramzi al-Shaybah, Zakariya 
al-Musawi, and Khalid al-Muhdar. I fought together with the latter in some 
battlefronts. I knew tihese men personally, but I have nothing to do with 
what they did. 

(Al-Hammadi) Wherl you met with them, did you know that they were preparing 
for the execution of this operation? 

(Abu-Jandal) I didn't know that they were preparing for this operation. But, 
what I know is that all N-Qa'ida members are l l l y  qualified and equipped 
to cany out any operation at any time. Al-Qa'ida elements are qualified, 
but the assignment oFptsons depends on capabilities. For example, those 
who canied out the 1 1 September were a Lebanese, an Egyptian, one from the 
UAE, two Saudis, and some who held Yemeni documents. They were a mixture. 
And whoever enters the United States has entered. 

(Al-Hammadi) Was the 11 September incident as planned, or was it smaller or 
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bigger than what was expected? 

(Abu-Jandal) Actuall:f, the operation results were not expected to lead to 
such great damage and collapse. But, God says in His book: "When thou 
threwest (a handful of dust), it was not thy act, but God's." That was a 
mere cause, and so God supported the Muslim in the United States. 

(Al-Hammadi) But, was the plan to carry out the operation in these areas or 
was it bigger than tha't? 

(Abu-Jandal) From the information that we had and what I knew from personal 
sources, which was then confirmed by the news media and US intelligence via 
the investigation committee into the 9/11 incidents, the operation was to 
use 12 planes. If four planes caused all this uproar, what if 12 planes were 
used? 

(Al-Hammadi) Do you believe that those who c d e d  out the 9/11 incidents 
came to Afghanistan 1:o receive the final signals to cany out the operation? 

(Abu-Jandal) I don't think so because the youths were prepared and trained 
and most of them were hi  the battlefronts. But the selection process was 
haphazard. 

(Al-Hammadi) How about the execution, was it personal or coordiated with 
the central leadership? 

(Abu-Jandal) It was certainly coordinated but it wis the field command in 
the United States that planned the operation. But, the central leadership 
had a role. It played an important role in preparing and selecting the good 
elements for it. 

(Al-Hammadi) In your opinion, what is the reason for the United States' 
inability to capture Usama Bin L d i  although it captured Saddan Husayn a 
short period after the war on Iraq?(Abu-Jandal) Many persons claim that 
Usama Bin Ladin's agentry delayed his capture up to now. But, we say that 
the comparison between Usama Bin Ladin and Saddam Husayn is unfair because 
Saddam was a black past for his people. There was the massacre of Kurds in 
Halabjah, the killiig (of Shiites in the south, and the domination and 
enslavement of the Iraqi people. All those have caused hatred against him, 
which facilitated his capture even if after a while. But, wherever he went, 
fiom the ocean to the ocean and not just from the Gulf to the ocean Usama 
Bin Ladim is popular. We strongly believe that Usama Bin Ladin would only 
face what God had ordamed for him. But, we are also certain that this man 
upheld God and that 'God would preserve him. 

(Al-Hammadi) A final question, what is the future of Al-Qa'ida on the Arab 
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and international levells in light of these universal wars against it? 

(Abu-Jandal) Al-Qa'ida had sought right from the start to foster 
confrontation between the United States and the Islamic World. I recall 
Shaykh Usama Bin L d i  telling us: We as an organization cannot continue 
with the qualitative operations. So we have to draw the United States into a 
confrontation with all the Islamic peoples. This was the plan in the Somalia 
days. Bin Ladin had vished the capture of a single US soldier alive to make 
the United States withdraw and for the fighting to continue everywhere. 
Shaykh Usama Bin Lidin and the Al-Qa'ida have pursued this endeavor and 
succeeded in drawing the United States into an unequal confrontation, not 
f?om the military technology aspect, but h m  the ideology aspect. Muslims 
have now reached the point where they are fed up with the United States, 
which lives in prospaity off our nation's resources. I believe that the 
United States is heading for its demise. As to the future of Al-Qa'ida, I 
believe that it has fotuid what it wanted. It can now melt into a new 
caldron, and a new giant would be reborn, of which Al-Qa'ida would be a 
part. Many of the Islamic World leaders would join it and the confrontation 
with the United States; would be inevitable. And, Al-Qa'ida would not be the 
leader but a vanguard anny. 

(Description of Souroe: I ~ n d o n  Al-Quds al-Arabi in Arabic - London-based 
independent Arab nationalist daily with an anti-US and anti-Saudi editorial 
lime; generally pro-Palestinian, tends to be sympathetic to Bin Ladii) 
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Bin Ladin's Former 'Bodyguard' Interviewed on Al-Qa'ida Strategies 
London Al-Quds al-Puabi in Arabic 03 Aug 04 p4 
AL-QUDS AG'ARABI 
Tuesday, August 3,2004 
Journal Code: 1430 
Language: ENGLISH[ 
Record Type: FULLTEXT 
Document Type: Dailly Report; News Word Count: 6,115 

Al-Quds Al-Arabi headline: "Abu-Jandal, Former Personal Bodyguard of Usama 
Bin Ladin and Leading Al-Qa'ida Element in Yemen Reveals to Al-Quds Al-Arabi 
his Intercession in Biin Ladin's Maniage to a Yemeni Girl. He Used to Meet 
With Al-Zarqawi, but. Says he is not a Leader. The United States Moves Toward 
its Demise. Saudi Bombings Are the Natural Outcome of the Regim's Policy and 
They Will Continue" 

(FBIS Translated Text) 

After a long period of refusal to talk with any of the local and 
international news media, he was finally persuaded to give a chance to 
Al-Quds al-Arabi to tanduct a detailed interview with him on Al-Qa'ida 
Organization activities in Yemen and the world. He is the former bodyguard 
of Al-Qa'ida leader Usarna Bin Ladin. He is known by the nickname 
"Abu-Jandal" but his real name is Nasir Ahmad Nasir al-Bahri. 

He said that he was born in Jedda, Saudi Arabia, in 1973. He completed his 
secondary school education in Saudi Arabia and he then specialized in 
business administration. He is currently engaged in import-export trade in 
Yemen. His brother-in-law, Salim Hamdan, is imprisoned at the US Guantanamo 
Base in Cuba. 

Abu-Jandal is educated and open-minded. He has the power of persuasion. The 
security and military sense that he trained on while in Al-Qa'ida in 
Afghanistan still dominates him. He had a key role in the organization and 
was trusted by Usama Bin Ladin. However, he only revealed a little of the 
information that he has in this interview, in which we tried to literally 
drag him to a number of issues andmanaged to come out with a great deal of 
information. The foll~owing is text of the i n t e ~ e w  with Abu-Jandal: 

(Al-Hammadi) When were you imprisoned in Yemen and how long did you stay in 
prison? 

(Abu-Jandal) I was irnprisoned in Yemen on 2 Dhu-al-Hijjah 1423 Hegira (2001) 
in Sanaa. I stayed in ]prison for one year and 10 months, of which 13 months 
were spent in solitary confinement. 
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(Al-Hammadi) What was the charge brought against you when arrested? 

(Abu-Jandal) The charge: was suspected complicity in the operation to destroy 
the US destroyer "Cole" in the Port of Aden. 

(Al-Hammadi) Was this charge the main reason for your arrest and focus of 
the investigations in prison? 

(Abu-Jandal) It was the maim reason for my arrest, but not the focus of the 
investigations in prisc~n. 

(Al-Hammadi) Were :you tortured in prison to obtain confessions? 

(Abu-Jandal) No I was not exposed to any torture in prison. And, this is a 
testimony I make in E~vor of the Yemeni Government. 

(Al-Hammadi) Was it: the Americans who canied out the investigation with you 
in prison, and what was the nature of their investigations? 

(Abu-Jandal) Yes, it IN= the Americans who carried out the investigation 
with me, but this was a week after the 11 September 2001 incidents. It was a 
very calm investigation undeithe supervision of the Yemeni Government. The 
issue was not left to tlne Americans. 

(Al-Hammadi) How many ~Americans carried out the investigation with you? 

(Abu-Jandal) There arere three, and all of them were FBI officers. 

(Al-Hammadi) Did they speak in English or Arabic? 

(Abu-Jandal) Two of thcm spoke in Arabic being of Lebanese origin. The third 
was an American who spoke in English. 

(Al-Hammadi) What was your reply to the FBI officers who .investigated with 
you? 

(Abu-Jandal) I believe that our reply was very aedible. It did not show 
appeasement to or f e u  of anyone. There was also truth in it. 

(Al-Hammadi) What were the main questions addressed to you and what were 
your answers? 

(Abu-Jandal) The questions by the Americans had nothing to do with the Cole 
or 1 1 September incidents but revolved around Al-Qa'ida structure, ideology, 
entity, and composition. Most of the questions revolved around Al-Qa'ida. 
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(Al-Hammadi) Didn't they investigate with you in an attempt to obtain 
confessions on any ro'le you had in the Cole or 11 September incidents? 

(Abu-Jandal) Yes there were attempts to do that by beating round the bush 
(using twisted methotis). But, the truth is I did not have any role in any of 
these incidents. So they could not obtain anything. 

(Al-Hammadi) What were your main answers to them? 

(Abu-Jandal) Most of my answers were on Al-Qa'ida ideology and structure and 
why it deals in this way. The answers were to the point. They used to put 
forth rather strange questions. One question said: As far as we are 
concerned, 80 percent of what you said is true, but does Al-Qa'ida have 
chemical plants and nuclear weapons? I recall that my answer to them was 
that Usama Bin Ladin has a weapon that is far superior to all the US 
weapons. What is this weapon, the asked? I told them: "Among the believers 
are men, who have bcm true to their covenant to God: of them some have 
completed their vow icto the extreme), and some (still) wait: But they have 
never changed (their determination) in the least." (Koranic verse) The US 
arsenal is full of weapons, but it does not have the men. 

(Al-Hammadi) How were you released from prison? 

(Abu-Jandal) I was re:leased h m  prison through a presidential pardon by 
President Ali Abdallah Salih. 1 thank him for pardoning me and the group of - - 
youths, although thme were no charges againit us for p-&icipating in any 
activity in the country. It was a kind presidential gesture that had a very 
good effect on us and our families and people. 

(Al-Hammadi) Was it a general amnesty, or was it because they could not find 
anything against you:? 

(Abu-Jandal) It was tssentially because they could not find anything against 
us. Most of the youths belonging to Al-Qa'ida and other organizations in 
Yemen had no activity inside the country. Many of them did not like to 
operate in Yemen, being their country that must be protected. They did not 
think of carrying out operations in Yemen. So they youths were released. 

(Al-Hammadi) Whet11 did you join Al-Qa'ida? 

(Abu-Jandal) I joined it in 1996. After my return from Tajikistan we went on 
what we called the jourr~ey to the north. After our return from Bosnia and 
Somalia, we moved to Tajikistan, but we could not withstand the conditions; 
the snow, rough terrain, and bad roads. So we returned. I met with Shaykh 
Usama Bin Ladin on 27 Sha'ban 1417 (end of 1996), and I joined Al-Qa'ida 
immediately after this meeting. 
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(Al-Hammadi) When did you visit Afghanistan the first time and when did you 
return fiom it the last time? 

(Abu-Jandal) My first visit to Afghanistan was in the middle of 1996. I left 
Afghanistan three times. I left it the first time to get married. I left it 
the second time to finlalize the arrangements for Shaykh Usama Bin Ladin's 
marriage in Yemen. My third and last depaxture from Afghanistan was before 
the Cole operation by about two and a half months (the middle of year 2000). 

(Al-Hammadi) You said that your second departure was in order to arrange 
Usama Bin Ladii's marriage in Yemen. Could you tell us more about that? 

(Abu-Jandal) The dq~arture was for the purpose of delivering the dowry, the 
cost of the wedding, 2nd the price of tickets for Bin Ladii's fourth wife to 
Afghanistan. The plax were for the bride to travel to Afghanistan 
accompanied by her immediate relatives. Buf due to some delay in the 
arrangements I had to1 return to Afghanistan before them. They then followed 
after one and a half months. 

(Al-Hammadi) How much was the dowry and what was the cost. Do you recall 
such things? 

(Abu-Jandal) I recall that the full sum that I delivered personally was 
$5.000. 

(Al-Hammadi) What were your role and the duties you undertook in Al-Qa'ida? 

(Abu-Jandal) Abu-Abdallah (Usama Bin Ladin) used to call me and the youths 
fiom the northern grc~up the founders, because since he announced the jihad 
on the United States he only had a few Egyptians and Algerians left. He did 
not have any people lioxn Yemen and the Arabian Peninsula Our group of 17 
persons was the first 'batch to come from the Arabian Peninsula; that is from 
the people concerned with this cause. This was why they called us founders 
of the organization. Cfur  duties included preaching for the ideology and the 
cause, rousing the people, and getting prepared to cany out martyrdom 
operations. 

(Al-Hammadi) Was the preaching and rousing process inside Afghanistan or 
also outside it? 

(Abu-Jandal) Both inside and outside Afghanistan, as it became our cauqe, 
which we carried in our hearts wherever we went. Regarding my duties in the 
organization, I had tcvo duties. I was responsible for guarding Shaykh Usama 
Bin Ladin. I was his personal bodyguard for a period of time. I then moved 
to the duty of being in charge of the guesthouse or guesthouses in Kabul and 
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Kandahar. 

(Al-Hammadi) Whecc: do Usama Bin Ladin's last wife of Yemeni origin and the 
other three wives live? 

(Abu-Jandal) From what I know and what is often being said, and also as 
confirmed by some atqmintances, she is still with her husband Shaykh Usama 
in Afghanistan, and so are his other three wives, except for his first wife, 
Umm-Abdallah, who lefi long before the incidents and did not return. 

(Al-Hammadi) The trial of those accused in the bombing of US Destroyer 
"Cole" is now in progress in Yemen. What do you know about the bombing of 
this destroyer, and how was it arranged? 

(Abu-Jandal) Like all people, I learned about it fiom what was published in 
the newspapers, althougli I was close to many of the youths. This operation 
was preceded by another one that was supposed to have taken place a year 
earlier but it failed due to certain natural factors. But, they succeeded in 
this operation, although not completely. From what I heard, the plan was to 
attack it in intemation~al waters so that no state in the region would 
assume the consquaices of this operation. But, it was God's wish to happen 
this way and so it was, attacked in Yemeni territorial waters. Thank God, the 
destroyer did not blovv up completely. The destroyer was being watched for 
some time. The information on it was collected by committees, and the 
implementers of this operation were two persons only. As to the reports that 
say that it was carried out by the Mosad, this is a myth and a means to 
frustrate Muslims by saying that they are incapable of anything. Those who 
canied out the operat~lon, may God rest their souls in peace, are well known 
among our brother mijahidin. 

(Al-Hammadi) Who were the two persons that carried out the Cole operation? 

(Abu-Jandal) The first is our brother Hassm al-Khamki originally from 
Shabwah Governorate, but was born at Al-Ta'if in Saudi Arabia. The second is 
our brother Ibrahim al-Tha* from Sanaa who was also born at Al-Ta'if. 

(Al-Hammadi) Was the operation to bomb the US desmyer Cole planned by 
these two persons on1 y, or by many others inside and outside Yemen? 

(Abu-Jandal) Al-Qa'i'da pursues a method or principle that calls for 
"centralization of decision and decentralization of execution." The decision 
was made centrally, but the method of attack and execution was the duty of 
field commanders. For example, the persons who were in Yemen like 
Abd-al-Rahim al-Nas:hiri and others took part in this operation. They planned 
for it and God grant& them success in its fulfillment after a long watch. 
As I said, it was preoded by another operation a year earlier, which was 
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called Cole operation one, but it did not succeed due to natural elements. 
As for this one, it was Cole operation two. The planning for Cole operation 
was carried out by the people themselves. The idea was formed and the target 
was set and then it w.as referred to a higher military control committee in 
Al-Qa'ida called Military Affairs Committee, which does not plan, but gives 
the green light, the support, and the funds for these operations. But, the 
planning, execution, and method of attack were all undertaken by field 
commanders in the olperations field. 

(Al-Hammadi) Do you believe that the detainees or those who are now on trial 
have nothing to do with the subject? 

(Abu-Jandal) Yes I firmly betieve that they have nothing to do with the 
case. They are, so to say, scapegoats, because they really didn't know 
anything. They may have known about the existence of an operation, but they 
did not know its details, type, method, or hour of execution. 

(Al-Hammadi) Why (exactly was the US destroyer Cole chosen as the target? 

(Abu-Jandal) Actually, there are several reasons. The first is to break US 
prestige in the sea and raise the morale of the Islamic nation by saying 
that its sons can deal blows to the enemies of the nation wherever they may 
be on the land, in the sea, or in the air. It is to say that we can face the 
enemies even with individual capabilities. Take the Islamic World, which 
consists of about 71 states. It cannot say no to the United States, but we 
individuals can do so. They proved to the Islamic World Muslim ability to 
break US prestige and hegemony over Muslim shores and sea. This was the main 
reason for choosing the US destroyer Cole for bombing in the sea. Otherwise, 
there were many o w m  liners. But, the choice of the best destroyer in the 
US Navy and the best p r o d u d  by the US Army was intended to be a slap in 
the face for the United States. It was to tell the United States that we can 
deal it a blow whenever and wherever we want 

(Al-Hammadi) If the arch enemy and big target for Al-Qa'ida is the United 
States, why was the I;rench oil tanker Limbourg targeted off the coast of 
Al-Mukalla? 

(Abu-Jandal) Actually, the attack on the French oil tanker Limbourg was a 
reaction to a mistake that was committed by both sides in the case of Yahya 
Mujalli, who was killled by government forces in Sanaa It was a rash, 
unstudied, and uncalculated reaction to that incident, and thus it had very 
bad consequences for both the Yemeni Government and the people. 

(Al-Hammadi) Was ihe execution of the Cole and Limbourg operations according 
to instructions by Al-.Qa'ida central leadership, or was the decision from 
the field leaderships?' 
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(Abu-Jandal) As far as Cole is concerned, I believe that the decision was 
central, as the destroyer was under observation for some time. As to the 
Limbourg incident that took place a year after the 11 September incident 
when contact with the central leadership was very difficult then, it was a 
reaction. The decision was made by the field leadership in Yemen. 

(Al-Hammadi) It is said that the b o m b i i  have calmed down in Yemen and 
moved to Saudi Arabia. Why have they calmed down in Yemen since the Limbourg 
incident, and is this an indication of a truce between the government and 
Al-Qa'ida? 

(Abu-Jandal) Actually, one can say that there is no Al-Qa'ida presence in 
Yemen now, but individuals who carry its ideology. The presence ended with 
the martyrdom of Shaykh Abu-Ali al-Harithi, the commander of the 
organization in Yemen. Still, 1 believe the organization is not small in 
Yemen, as there are large numbers who sympathize with if although not 
ideologically, organir:ationally and administratively, or by recruitment. 
Many youths in Yemen admire Usama Bin Ladin. They also admire Al-Qa'ida and 
hate what Bin Ladin hates. It has become a second nature to them. There is 
no peace with the stace. 'There were attempts by the state to contain and 
absorb these youths, but God willed something else; for the Libourg tanker 
to be attacked and Abu-,Ui al-Harithi to be killed afterward. These 
operations have created a big reshuffle of cards in the interest of both the 
Yemeni Government and the youths. Thus matters calmed down in the country. 
The killing of Al-Harithi created a crisis and the youths became individuals 
without a leadership, and so they weakened very much. .. 
(Al-Hammadi) Was Abu-Ali al-Harithi indeed Al-Qa'ida commander in Yemen? 

(Abu-Jandal) I knew Abu-Ali al-Harithi as a tribal leader more than 
Al-Qa'ida commander. But, he was indeed the first Al-Qa'ida official in 
Yemen. 

. .. 
(Al-Hammadi) Do you think that the suffering of the detainees in Yemeni 
prison, as well as the suffering of their families, would reflect on their 
activities once they are out of prison? 

(Abu-Jandal) Certainly, and I speak for myself. When I left prison I did not 
have a source of livelliod. I lacked many things. There were promises by 
the Yemeni Government to improve conditions for these youths and absorb them 
into the society once again. But it seems that the government will take some 
time before doing anything. I advise the Yemeni Government to take immediate 
steps to sponsor these youths, ensure their needs, and reorganize their 
affairs so that they would not take a different diiection by carrying out 
acts harmful to the w)untry. Poverty is akin to non-belief. 
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[Al-Hammadi) How big is Al-Qa'ida in Yemen, in your opinion? 

(Abu-Jandal) I can tell you in figures. Some 95 percent of Al-Qa'ida members 
are Yemenis. The remaining five percent are Yemeni expatriates. It can be 
said that the majoriw members of Al-Qa'ida are Yemenis. This is a fact that 
no one can deny. The leader of Al-Qa'ida is of Yemeni origin. His bodyguards 
are Yemenis. The trainers in the camps are Yemenis. The commanders are the 
fronts are Yemenis. 1\11 the operations that were d i e d  against the United 
States were coordinated with Yemeni members. Yemenis are spread all over 
Al-Qa'ida. 

(Al-Hammadi) Yes, but how big is it in Yemen? 

(Abu-Jandal) Let us consider this matter numerically, both in the world and 
in Yemen. If, for example, there is one Al-Qa'ida member in Yemen, those 
influenced by his ideas are six to seven at least, although they do not 
carry his ideology. They love Al-Qa'ida but they do not carry its ideology. 
Many people think that Al-Qa'ida's size is gauged by the number of 
individuals. Al-Qa'ida's cause is to convey its ideology to the world. And I 
can assure you that they have managed to a large extent in spreading this 
ideology. What is taking place in Afghanistan and Iraq, and the activities 
in Saudi Arabia and many Arab states, show that they have succeeded very 
much in their strategy. 

(Al-Hammadi) Do you believe that what is taking place in Iraq now is planned 
by Al-Qa'ida and canrial out by its members and followers? 

(Abu-Jandal) Al-Qa'ida elements had expected this thing. Al-Qa'ida had 
expected the fall of the liraqi regime and that the United States could only 
control the region thou& Iraq. As the Americans said, the Saudis are an 
inhospitable people. Many Americans were killed in Saudi Arabia and the 
recent incidents c o n f i e d  that. Therefore, the Americans had no choice but 
d i t  occupation. This thing was expected. Indeed what is taking place 
inside Iraq now confiums that. Many Al-Qa'ida elements entered Iraq and are 
now fighting with the Iraqi resistance. 

(Al-Hammadi) Do you believe that Abu-Mis'ab al-Zarqawi is indeed the 
Al-Qa'ida representative in Iraq? 

(Abu-Jandal) The pn)blem is Al-Qa'ida itself is now longer an entity but an 
ideology. It has become an ideology now. Many youths now carry Al-Qa'ida 
ideology against United States. Abu-Mus'ab al-Zarqawi was in Afghanistan. He 
was also in Kabul and he used to often meet with Shaykh Usama Bin Ladin. But 
I don't think that he is Al-Qa'ida's number one man, because Al-Qa'ida has 
Iraqi cadres that exist in Iraq. So it can dispense with Abu-Mus'ab 
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(Al-Hammadi) Since the Cole incident, the names of Abu-Ali al-Harithi and 
Abu-Asim al-Ahdal had been heading Al-Qa'ida leadership in Yemen. Then 
Washington assassinated the former in the Matib desert and arrested the 
latter in Sanaa. What is the truth about their leadership of Al-Qa'ida in 
Yemen, especially since the arrest of Abu-Asin al-Ahdal we have not heard 
anything about him or his trial, and he was not include among those on trial 
in the Cole case? 

(Abu-Jandal) Actuall:y, the talk about the two men's leadership of Al-Qa'ida 
is not correct. What is more correct is Abu-Ali Al-Harithi's leadership. As 
I said, Abu-Ali al-Harithi was considered a tribal leader more than an 
organizational or military leader. As far as Abu-Asim al-Ahdal is concerned, 
he has nothing to do with Al-Qa'ida. This is a fact. But, the problem with 
the US media is that if they want to arrest someone they begin by charging 
him with membership, in Al-Qa'ida. The media say themin is an Al-Qa'ida 
leader and the charge sticks. Al-Qa'ida has become a boogeyman. But, this is 
not true at all. 

(Al-Hammadi) Are all Al-Qa'ida leaders in Yemen still active and ready to 
cany out missions againqt US and Yemeni interests? 

(Abu-Jandal) Matters have changed much, especially since there is no 
leadership leading these youths, or to be more precise there are any 
influential personalitips lhat can influence these elements as individuals. 
There is another problem. The issue now is such that it is not essential for 
Al-Qa'ida member to execute the job. P a n s  outside Al-Qa'ida could cany 
out operations, as happened in the killing of US missionaries in Jablah and 
Jarallah Umar in the lleform Conference. The executors of these two 
operations had nothing to do with Al-Qa'ida and did not leave Yemen in the 
first place. No one a n  control these matters, as they have become rather 
loose. They are no longer under Al-Qa'ida control. It is now feelings that 
motivate people everywhere. As to whether they are active, Al-Qa'ida 
elements are very well1 trained. However, their comprehension of information 
differs fmm one person to another. As to whether they are active, I say yes 
they are active, but in the interest of their counw, especially after the 
recent statements by IDanocratic candidate Keny, who announced that Yemen is 
one of the sources of terrorism, and that it must be attacked. I believe 
that many youths would begin to prepare themselves for this new 
confrontation, as it is very likely for the United States to come to the 
whole region -- and it is coming -- in order to control the entire Middle 
East. I don't expect Yemeni youths, especially those who trained in 
Al-Qa'ida and carried al .Qa'ida ideology to stands with their hands tied 
before US moves in the region. 
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(Al-Hammadi) US demands recently included Shaykh Abd-al-Majid al-Zandani. 
They also hinted at Shykh Abdallah Sa'tar. And before that the United 
States kidnapped Shaykh Muhammad al-Mu'ayyad. Do you think that these people 
have any link to Al-Qla'itla extensions to be considered subject to US 
demands? 

(Abu-Jandal) Frankly, we cannot but speak well of these people, especially 
about these three personalities. But, the truth of the matter is, as I said 
before, when the United States wants to fabricate a problem with a state, a 
group, or an organization in the Islamic World it links it to Al-Qa'ida, 
such as when it shut down the Saudi Al-Haramayn Foundation, although it is a 
welfare institution that has nothing to do with armed organizations. The 
same can also be said about many other welfare and relief organizations. 
Shaykh Mu'ayyad, Staykh Al-Zandani, Shaykh Al-Sa'tar, and others will remain 
a target for the United Slates. God says in the Koran: "Never will the Jews 
or the Christians be satisfied with thee.' No matter how we tried to improve 
our image, hold dialogue of civilizations, or call for the unity of 
religions, Jews and Christians will not be pleased wth us. As far as Shaykh 
At-Zandani and Shaykh Sa'tar are concerned, it is well known that Shaykh 
Sa'tar in particular is against A-Qa'ida and armed action in general. So 
how can he be a supporter of Al-Qa'ida? Even we the former Al-Qa'ida members 
had engaged in heated arguments with him on several occasions. The man is 
completely against us. So how can he be a supporter of At-Qa'ida? 

(At-Hammadi) And what about the continuous incidents and bombings in Saudi 
Arabia, do you think ithat they have been planned and implemented by 
Al-Qa'ida? 

(Abu-Jandal) According to my knowledge of some of the leaderships and the 
individuals that canitd out the martyrdom operations in Saudi Arabia, I 
assure you that they are elements of ~ l - ~ a ' i d a .  But, there remains the 
question: Why did they do that? This is the question that we must address to 
the Kingdom of Saudi Arabia, which is dear to my heart. It is my birthplace. 
I was raised in it and I studied in it. I am one of those who like to 
breathe the air of the Hejaz. So my question is very normal. I, as one of 
the Yemenis who were raised in Hejaz and who know it very well, ask: What 
made the youths take up arms and carry out bombings in the Saudi 
tenitones? I believe that it is the Saudi Government's stupid policy 
toward these people. 'Those who bombed Al-Muhayya complex spoke frankly in 
their audiotapes over the: Internet that they went to jihad with the 
permission of the state and the instigation of Shaykh Sa'd at-Burayk, Shaykh 
A'id al-Qarni, Shaykh Sulayman al-Awdah, and many others who instigated 
these youths. But when the coneontation began between the government and 
these youths, the youths were surprised to find that these shaykhs had 
abandoned them. In fact, Shaykh Sa'd at-Bwayk and Shaykh A'id at-Qarni 
began attacking these: youths, who were the product of their lectures, 
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sermons, lessons, and religious circles. They did not come fiom vacuum. The 
operations here are a reaction. For example, Abdallah al-Mu'abbidi, a man 
well known to me, was against the idea of armed operations in Saudi Arabia 
and anything harmfid to his country. Why did he carry out the bombing in 
Saudi Arabia? We usled b sit down together, eat and drink together with the 
one who made him &ink about these things; namely, Abd-al-Aziz al-Muqrin. He 
was completely against this idea What made him do such things? What 
happened to him was the motivation Saudi criminal intelligence men stormed 
his house, beat up his mother, broke his brother's arm, and entered his 
sister's bedroom. What do you expect fiom this person, who was thrown in 
solitary confinement For one year and five months without any reason, but to 
go to jihad? Did he do anything as an individual? NO, on the contrary, these -- 
youths were "against" and have now become "for." They were against 

- 

operations inside Saudi Arabia, and now they themselves carry them out in 
Saudi Arabia. Why di~d many of them join Al-Qa'ida? This is because they now 
find in Al-Qa'ida a means through which to avenge for what happened to them. 
All this must be taken into consideration. 

(Al-Hammadi) Do yas think that the Saudi authorities have erred in their 
calculations in dealings with Al-Qa'ida elements on their territory? 

(Abu-Jandal) The Saudi authorities do not deal with these persons as 
Al-Qa'ida elements. They deal with them as jihadist elements, as directed 
and instigated by the advisers of Interior Mis t e r  Nayif Bin-Abd-al-Azii, 
and others fiom the neighboring Arab states, who give advice. The youths 
reacted on the basis that they were members of the organization, while they 
were not to begin with. Neither Abdallah al-Mu'abbidi, nor Abd-al-Azii 
al-Muqrin or many ofthe youths who were killed were members of the 
organization. Neither also was Khalid al-Hajj, Khalid al-Jihni, or others in 
the list of those killed in Saudi Arabia were members. They had no link 
whatsoever with Al-Qa'ida. But the Saudi Government's policy made them join 
Al-Qa'ida The Saudi Government knows that they were not members in 
Al-Qa'ida in the first place. But, later on and as a reaction to what 
happened to them they became members in Al-Qa'ida. This is the truth of the 
matter on this subjecl. 

(Al-Harnmadi) How long would the armed operations continue in Saudi Arabia? 

(Abu-Jandal) They ail1 continue as long as this reckless policy of the sword 
and bullets continuedl, a% stated by Interior Minister Nayif, who said, we 
have no dialogue with these people except with the sword and bullets. These 
operations will continue as long this Saudi Government policy, which is 
essentially to please {:he United States, continues. 

(Al-Hammadi) Some: people say that Al-Qa'ida has been penetrated by US 
intelligence and is now being used to serve US aims, as is happening in 
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Saudi Arabia. What i : ~  your opinion on that? 

(Abu-Jandal) This ,inl'onnation is not correct, but it is disseminated by Arab 
intelligence services more than US services. The auestion of intellieence ., 

of Al-Qa'ida does not take place by an agent or 
recruiting another. The question is merely the return of some persons to 
their country. A well-known figure had returned to Egypt and it was said 
that he was an intelligence man for 17 years within Al-Qa'ida. They said 
they penetrated jihadist organizations to the marrow! Now, let me ask them: 
How could you have penetrated jihadist organizations to the marrow when you 
could not stop the military operations? Y o u  penetration of these 
organizations would have meant that you were informed of their operations 
and where there would take place so that you could stopthem. What you say 
is not hue. Still, thew were attempts by US, Jordanian, and Saudi 
intelligence services lo penetrate Al-Qa'ida, but they failed for one 
reason; namely, Usanla Bin Ladin chooses his elements from the steel and 
fire. They are not political elements with official jobs and university 
diplomas. It is fiom within the battles that elements are chosen, and 
hypocrites and agents cannot join battlefronts. It is difficult for them. 
What they say is not true. 

(Al-Hammadi) It is believed that those charged with the 11 September 
incidents visited Afghanistan in the period you were there. Who do you know 
among them? 

(Abu-Jandal) Actuall:~, among the elements that canied out the September 
incidents I knew Muhanunad Ata, Awad Abd-al-Rahman al-Masri. I knew 
personally in Afghan~~stan. But, the period of his stay in Afghanistan was 
very short. He stayed only for the month of Sha'ban and Ramadan and left in 
Id Al-Fie. Among the pcmons I knew also were Ramzi al-Shaybah, Zakariya 
al-Musawi, and Khalid al-Muhdar. I fought together with the latter in some 
battlefionts. I knew these men personally, but I have nothing to do with 
what they did. 

(Al-Hammadi) When, you met with them, did you know that they were preparing 
for the execution of this operation? 

(Abu-Jandal) I didn't know that they were preparing for this operation. But, 
what I know is that all Al-Qa'ida members are fully qualified and equipped 
to carry out any opemtion at any time. Al-Qa'ida elements are qualified, 
but the assignment of pcwons depends on capabilities. For example, those 

. 

who canied out the 1 1 September were a Lebanese, an Egyptian, one from the 
UAE, two Saudis, and some who held Yemeni documents. They were a mixture. 
And whoever enters ithe United States has entered. 

(Al-Hammadi) Was the 1 1 September incident as planned, or was it smaller or 
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bigger than what was expected? 

(Abu-Jandal) Actually, the operation results were not expected to lead to 
such great damage and collapse. But, God says in His book: "When thou 
threwest (a handll  of dust), it was not thy act, but God's." That was a 
mere cause, and so God isupported the Muslims in the United States. 

(Al-Hammadi) But, was the plan to carry out the operation in these areas or 
was it bigger than that? 

(Abu-Jandal) From the information that we had and what I knew fiom personal 
sources, which was then confirmed by the news media and US intelligence via 
the investigation committee into the 911 1 incidents, the operatianwas to 
use 12 planes. If four planes caused all this uproar, what if 12 planes were 
used? 

(Al-Hammadi) Do you believe that those who canied out the 911 1 incidents 
came to Afghanistan to receive the final signals to carry out the operation? 

(Abu-Jandal) I don't think so because the youths were prepared and trained 
and most of them were in the battlekonts. But the selection process was 
haphazard. 

(Al-Hammadi) How about the execution, was it personal or coordinated with 
the central leadership? 

(Abu-Jandal) It was certainly coordinated but it was the field command in 
the United States thal planned the operation. But, the central leadership 
had a role. It played cm important role in preparing and selecting the good 
elements for it. 

(Al-Hammadi) In your opinion, what is the reason for the United States' 
inability to capture Usarna Bin Ladin, although it captured Saddan Husayn a 
short period after the war on Iraq?(Abu-Jandal) Many persons claim that 
Usama Bin Ladin's adgentry delayed his capture up to now. But, we say that 
the comparison betwleen Usama Bin Ladin and Saddam Husayn is unfair because 
Saddam was a black past for his people. There was the massacre of Kurds in 
Halabjah, the killing of Shiites in the south, and the domination and 
enslavement of the Iraqi people. All those have caused hatred against him, 
which facilitated his capture even if after a while. But, wherever he went, 
from the ocean to thr ocean and not just from the Gulf to the ocean Usama 
Bin Ladin is popular We strongly believe that Usama Bin Ladin would only 
face what God had ordained for him. But, we are also certain that this man 
upheld God and that God would preserve him. 

(Al-Hammadi) A final question, what is the future of Al-Qa'ida on the Arab 
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and international 1evel.s in light of these universal wars against it? 

(Abu-Jandal) Al-Qa'icla had sought right fiom the start to foster 
conhntation between the United States and the Islamic World. I recall 
Shaykh Usama Bin Ladin telling us: We as an organization cannot continue 
with the qualitative operations. So we have to draw the United States into a 
confiontation with all the: Islamic peoples. This was the plan in the Somalia 
days. Bin Ladii had wished the capture of a single US soldier alive to make 
the United States withdraw and for the fighting to continue everywhere. 
Shaykh Usama Bin Lr~din and the Al-Qa'ida have pursued this endeavor and 
succeeded in drawing the: United States into an unequal confrontation, not 
fiom the military technology aspect, but f?om the ideology aspect. Muslims 
have now reached the point where they are fed-up -ith the United States, 
which lives in prosperity off our nation's resources. I believe that the 
United States is headiilg for its demise. As to the &hue of Al-Qa'ida, I 
believe that it has found what it wanted. It can now melt into a new 
caldron, and a new giant would be reborn, of which Al-Qa'ida would be a 
part. Many of the Islamic. World leaders would join it and the confiontation 
with the United States would be inevitable. And, Al-Qa'ida would not be the 
leader but a vanguard army. 

(Description of Sow:: London Al-Quds al-Arabi in Arabic - London-based 
independent Arab nationalist daily with an anti-US and anti-Saudi editorial 
line; generally proPalestinian, tends to be sympathetic to Bin Ladii) 
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UNITED STATES OF AMERICA ) 

) 
v. ) PROSECUTION REPLY TO DEFENSE 

) RESPONSE ON MOTION TO PRE-ADMIT 
SALlM AHMED HAMDAN ) EVIDENCE 

) 
) October 20,2004 

1. Timeliness. This reply is being filed in a timely manner within the parameters established by 
the Presiding Officer. 

2. Relief Requested. The Prosecution renews its request to pre-admit evidence. Despite 
Defense assertions to the contrary, this motion is not being utilized to circumvent witness 
testimony, but rather will contribute to the full, fair and efficient trial of this case 

3.  Defense Factual Assertions (responses correlate with Defense lettered factual assertions) 

a. The Prosecution concurs with Defense fact (a). 

b. The Prosecution contests Defense fact (b) that translators were used during all of these 
interviews. Several interviews were conducted directly by the questioner in the Accused's native 
language. 

c. Subpoenas have been issued to attempt to obtain contact information for these individuals. 
No responses have been received to date. 

d. lf the Defense is aware of transcripts or audiolvisual recordings of these interviews, they 
should specifically identify. We disagree with this factual assertion. 

e. We agree that the Defense has not been given the opportunity to cross-examine either the 
detainees or the agents who took the statements. The trial has not started yet so i t  would be 
difficult for cross-examination to have been conducted. We are aware that detainees are being 
made available for interviews by the Defense and that the Defense has taken advantage of this 
opportunity. 

f. This factual assertion has no probative value as it fails to address any matters pertaining to 
the Accused or other specific persons who provided statements that the Prosecution intends to 
use. 

g. The Prosecution is unaware of any audio or video recordings of these interviews and 
requests the Defense to elaborate ifthey have any information on this issue. 
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h. This factual assertion has no probative value as it fails to address any matters pertaining to 
the Accused or other specific persons who provided statements that the Prosecution intends to 
use. 

i. This factual assertion has no probative value as it fails to address any matters pertaining to 
the Accused or other specific persons who provided statements that the Prosecution intends to 
use. It is noteworthy that the Defense places reliance on a newspaper article (the very type of 
evidence the Defense chastises the Prosecution for desiring to admit into evidence). 

j. The Prosecution concurs with this factual assertion 

4. Additional Facts 

a. The Defense deadline for filing motions was 1 October 2004. (Presiding Officer Order 
from August 2004). 

b. Despite having been provided all of the law enforcements statements related to interviews 
of the Accused, the Defense did not file any motions to suppress any of these statements. 
(Assistant to the Presiding Officer List of Currently Pending Motions). 

c. The Prosecution has never stated or implied that the agents who took the statements from 
the Accused or other detainees would not be available to testify. In fact, quite the contrary. when 
the names and contact information of the agents was provided to the Defense, it was with the 
additional statement that" you should not assume that because a name appears on the list that the 
individual will in fact be produced by the Prosecution to testify before this Commission. If you 
desire any of these witnesses independently for the Defense, you should so state in writing." 
(Prosecution Discovery Response of 24 September 2004). 

d. To date, the Defense has not requested that any law enforcement agents be produced as 
witnesses at this trial. 

e. The Prosecution does intend, and has always intended, to produce between 10-20 agents to 
testify and he subjected to cross-examination concerning the statements they took from the 
Accused as well as others. 

5. W A u t h o r i t y  Cited. 

a. Military Rule of Evidence 801 

b. Federal Rule of Evidence 801 

c. Military Commission Order No. 1 

d. Nuremburg Charter, Article 19 

e. International Criminal Tribunal for Yugoslavia, Rule 89 

2 2  -L 
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f. International Criminal Tribunal for Rwanda, Rule 89 

g. Rome Statute for the International Criminal Court, Rule 69(4) 

h. Prosecutor v. Blaskic, ICTY Trial Chamber Judgment (3 March 2000) 

i. Judge Richard May and Marieke Wierda, International Criminal Evidence (2002) 

6. Legal Analysis. 

a. The Witnesses who took Statements will be Testifying and Available for Defense Cross- 
Examination. 

The Defense claims we are going to circumvent the right to cross-examination by admitting 
the official law enforcement documentation of what the Accused stated to investigators during 
interviews. I state in no uncertain terms that every statement of the Accused given to law 
enforcement officials that the Prosecution will seek to admit into evidence will have a sponsoring 
agent witness who was present during the interview. The names of these agents and contact 
information for these witnesses have been previously disclosed to the Defense. 

The Defense is confused in the difference between pre-admitting evidence and having the 
ability to challenge the credibility of the evidence admitted. The Prosecution asserts in complete 
good faith that for every law enforcement document it intends to introduce, a sponsoring agent 
will testify that it accurately reflects what they were told by the Accused (many times directly 
and sometimes through the use of a translator). Absent some concrete and specific assertion 
particularized to a specific piece of evidence that the Prosecution seeks to introduce, this 
evidence should be admitted for efficiency while still being subjected to the rigors of aggressive 
cross-examination. 

The Defense asserts that these reports are "riddled with errors" but provides no examples to 
back up this bald assertion. At this point in time the Defense has not cogently identified what 
their theory is concerning these statements. Are they saying that the statements attributed to the 
Accused were never said or are they saying that they were said but were the result of coercion? 
As the Defense has not filed any motions challenging the admissibility of this previously 
identified and provided evidence, we do not have a basis to litigate the issue. 

Even in a traditional court-martial or federal court setting, the testifying agent would be able 
to repeat in court the statements the Accused made to him or her. These would qualify as 
admissions under Military Rule or Federal Rule of Evidence 801(d) (2) (statement is not hearsay 
if it is offered against a party and is the party's own statement). 

b. The Defense Assertion that there is no showing of Relevance is Disingenuous. 

[n response to the Defense motion to dismiss for failure to state an offense, the 
Prosecution attached three investigative reports documenting the prior admissions of the 
Accused. Within these statements, the Accused admits to attending terror training camps, 
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pledging conditional bayat to bin Laden and that he transported weapons and ammunition 
provided by the Taliban to al Qaida compounds in Qandahar. We could go on. Regardless of 
their position on the credibility of this evidence, is the Defense honestly asserting that they do 
not see the relevance of this evidence? These statements provide evidence that correlates exactly 
with the overt acts contained on the Accused's charge sheet. On its face, this evidence is 
relevant and has probative value to a reasonable person. Similarly the other evidence the 
Prosecution seeks to admit is equally relevant on its face and this should be readily discernible to 
attorneys with the breadth of experience ofthe Defense counsel in this case. 

c. The Defense Assertions on What they Have Been Provided in Discovery Are not Accurate. 

On page 5 ofthe Defense Motion Response, they allege that the Prosecution has "to this 
day, not provided the circumstances under which each 302 was made, including the time, 
location, and coercive techniques used, if any to elicit the information. The devil is in the details 
and the discovery documents do not lie. Attached to the Reply is the initial discovery 
memorandum provided by the Prosecution to the Defense on 18 December 2003. When listing 
the investigative reports, the Prosecution identified the date of the report as well as the location 
of the interview. Furthermore, if one were to read the actual investigative reports, they clearly 
delineate the date and location of the corresponding interview and the date of transcription of the 
corresponding 302's. This information has consistently been provided in relation to investigative 
reports throughout the discovery process. 

As for the disclosure of the coercive techniques used during interrogations, the Prosecution 
has met its obligation to disclose exculpatory information and has disclosed any and all evidence 
concerning coercion of which we are aware. The Prosecution is unaware of any physical 
coercion or threats of any kind being made in conjunction with these law enforcement 
interviews. 

Furthermore, with the issuance of a Protective Order requiring the Defense to protect the 
identities of law enforcement agents, the Prosecution provided the Defense with the names af the 
law enforcement agents who conducted the interviews. We specifically correlated the agent 
names with the name of the subject interviewed and the date of the interview. Bates Stamp 
1616-1621. We are perplexed as to why the Defense would assert that they do not have this 
inforniation. 

d. Defense Counsel with this Level of Skill. Knowledge and Experience Can Clearly 
Recognize the Probative Value of the Other Evidence the Prosecution Seeks to Admit. 

The Defense claims the Prosecution should not be able to use "the proverbial kitchen 
sink . . . to demonstrate that Mr. Hamdan conspired to commit the crimes alleged." They state 
that they are unable to determine how this evidence is relevant or how it has probative value to a 
fact finder. (Defense Motion at 5.) An example of a sampling of the evidence the Prosecution is 
seeking to pre-admit shows the Defense is not being sincere in the protestation: 

(1) 1996 Declaration of Jihad - The offenses the Accused is alleged to have conspired to 
commit have as an element that they occurred during a period of armed conflict. Is the Defense 
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opining that they do not see the relevance of a document where bin Laden declares war on the 
United States? 

(2) 1998 Fatwa - The Accused is charged with conspiring to attack civilians. Is the 
Defense opining that they do not see the relevance of a document where bin Laden tells his 
followers that they must kill Americans - whether military or civilian - anywhere they can be 
found? 

(3) Interviews of bin Laden by ABC and CNN. The very same evidence we seek to admit 
was found relevant by the United Slates District Court for the Southern District of New York and 
was admitted during the prosecution of those associated with the United States Embassy 
Bombings in Kenya and Tanzania. 

While the Defense may argue that this type of evidence is not relevant in relation to the 
Accused, the three investigative reports documenting interviews of the Accused previously 
submitted by the Prosecution clearly show that this evidence is relevant. 

c. 1 hc 1:videncc the Prosecution seckh to I'rc Admit nice[:, the Standard for Admissibilit\ and 
Ihc.ef;.nbc is not Precluded in An\ N'nv iron1 A:tlrcki& the Crcdibilin of this t v i d e n ~ e .  

The starting point for determining the admissibility of evidence is Military Commission 
Order (MCO) No. I that states that evidence shall be admitted if "the evidence would have 
probative value to a reasonable person." MCO No.1, Section 6(D) (I). 

This standard for admissibility is consistent with the standard for: 

(1) Nuremburg (Article 19 -adopt expeditious and nontechnical procedures and admit 
any evidence that has probative value); 

(2) The International Criminal Tribunal for Rwanda (Rule 89 -chamber may admit 
relevant evidence which it deems to have probative value); 

(3) The International Criminal Tribunal for Yugoslavia (Rule 89 - admit relevant 
evidence that has probative value and only exclude if probative value is substantially outweighed 
by the need to ensure a fair trial); and 

(4) The International Criminal Court (Rule 69(4) - Court rules on admissibility of 
evidence taking into account probative value and prejudice evidence may cause to a fair trial) 

In the International realm, the rules favor admissibility allowing questions of credibility or 
authenticity to be determined according to the weighr given to each of the materials at the 
appropriate time. Prosecutor v. Blaskic, ICTY Trial Chamber Judgment (3 March 2000) at para 
34-35. In u, the Trial Chamber authorized the presentation of evidence without it being 
submitted by a witness. Id. The same arguments that are being made by the Defense in this case 
were made in the Blaskic case. The Trial Chamber found that admitting evidence up front while 
later allowing inquiry into the credibility of the evidence to determine the weight to give the 
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evidence "allowed the proceedings to be expedited whilst respecting the fairness of the trial and 
contributing to the ascertainment ofthe truth. Id. at 35. Like the Defense in our case, the 
Defense counsel in Blaskic also asserted that this was hearsay and that there was no inquiry as to 
its reliability. Id. at 36. The Trial Chamber rejected this objection stating that they could receive 
any evidence that had probative value and that the other arguments go to weight and not its 
admissibility. M. Similar to the arguments presented by this Accused, the Trial Chamber stated 
that documentary evidence produced by a party and identified by a witness was admissible, and 
that any dispute over authenticity goes only to weight and not admissibility. . . Id. 

On the Hearsay issue, we again reiterate that admissions by the Accused are not hearsay. 
Furthermore, in international trials, hearsay documents are "frequently admitted and there are 
few formal rules regarding admissibility." Judge Richard May and Marieke Wierda, 
International Criminal Evidence, para 4.02. Rigid and technical hearsay and admissibility rules 
will preclude much potentially probative evidence to go unheard in jurisdictions (war crime 
tribunals) where any evidence is scarce and difficult to obtain. Id at para 4.1 1. 

With respect to the reliability of the evidence the Prosecution seeks to admit, the Defense can 
hardly contest the reliability ofthings such as the 1998 Fatwa, 1996 Declaration of Jihad or 
documented interviews of bin Laden by ABC and CNN. These items are readily available on the 
Internet or have been run on national or international television networks and have been 
previously admitted as evidence in various federal courts. 

A distinguished ICTY judge and his co-author cited by the Defense for having written an 
authoritative treatise on International Criminal Evidence opines Trial Chambers should admit 
evidence without first making a formal determination of reliability as the Trial Chamber is in a 
better position to make such a determination after "it has received all the evidence." Id. at para 
4.42. 

f. Conclusion. 

The Prosecution is not in any way hindering the Defense's ability to cross-examine witnesses 
and delve into the credibility of the evidence. The evidence the Prosecution seeks to admit has 
probative value to a reasonable person on its face and the Defense has not offered any concrete 
evidence to detract from this probative value. The Defense objected vehemently based on their 
misapprehension that sponsoring witnesses would not be produced and subject to cross- 
examination. However they have not advanced any arguments contesting that the sponsoring 
witness could lay the appropriate foundation for the evidence. Furthermore, even if they did 
contest this issue, consistent with the practice of the ICTY, this is a question that should go to 
weight and not admissibility. 

If the Defense has specific issues with respect to specific evidence that they feel was obtained 
by inappropriate means of such magnitude that the evidence no longer has probative value, they 
should bring the issue to the forefront by filing an appropriate motion. This will promote trial 
efficiency. The motion filing deadline date has passed and no such motions were brought. 
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Pre-admitting evidence promotestrial efficiency while preserving both parties' right to a full 
and fair trial. With logistics issues, difficulties in the transport of individuals to Cuantanamo. 
and a voluminous amount of  evidence, it only makes sense to pre-admit evidence to promote 
efficiency. We invite the Defense to do  the same with the evidence they intend to introduce. 

7. Attachments. 

Prosecution Discovery Memorandum of 18 December 2003 

8. Witnesses. None. 

9. Oral Argument. Oral argument will be provided if desired. - 
Commander. JAGC, U.S. Navy 
Prosecutor 
Office of Military Commissions 
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DEPARTMENT OF DEFENSE 
OFFICE OF GENERAL COUNSEL 

1600 DEFENSE PENTAGON 
WASHINGTION. DG 20301.1 600 

Dccmber 18,2003 

From: Trial Counsel, Militruy Commissions 
To: Detailed Defense Counsel ICO Salem Ahmed Salem Hamdan 

Subj: DISCOVERY ICO SALEM AHMED SALEM HAMDAN ( W A  SAQR AL 
JADDAWI) 

Ref: (a) Military Commission Order No. 1 of March 21,2002 
(b) Target Letter ICO Hamdan dated December 15.2003 

I .  To assist you in the performance of your duties under reference (a), the following 
documents are provided. Please note that thme documents and the information 
contained thercin ore ~ ~ b j e c l  to the attached protective order issued by the 
Appointing Authority. 
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2. If you did not receive any of Be listed enclosures, please notify me immediately 
so that the situation can be rectified. If I do not receive such notice within three 
days of providing this discovery, I will proceed with the understandingthat you 
received all ofthe items listed. 

3. Although many uf the enclosed are unclassified, they are marked as FOUOILaw 
Enforcement Sensitive. As such, the inlormation in these documents should be 
safeguarded fiom tho general public and only be shared with members of the 
defense team and others with an appropriate need to know. Additionally, all 
CITF Form 40 documents should be treated as SECRET until an ongoing =view 
of these documents is completed. 

CERTIFICATE OF SERVICE 

1 hereby certify that me and accurate copies of the above described documents were 
provided to the detailed defmsc counsel on the 18Ih day of Deccmbcr 2003 
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UNITED STATES 1 
1 Prosecution Motion to Preclude 

v. ) Attorney and Legal Commentator 
) Opinion Testimony Concerning 
) Their Views of the Law 

SALIM AHMED HAMDAN ) 
1 
) October 8,2004 

1. Timeliness. This Motion is submitted within the time frame established by Presiding 
Officer Memorandum 4-2. The Prosecution requests that this motion be decided at the 
Commission's first opportunity. 

2. Relief Sou&t. That the Military Commission deny the Accused's request to call 
attorneys and legal commentators as expert witnesses for the following reasons: 1) the 

viewpoints of legal commentators is not the type of evidencethat falls within the 
parameters of "expert testimony" recognized by military, federal or international courts. 
2) the Defense fails to meet a threshold showing that the offered testimony by the "expert 
witnesses" is relevant. The Prosecution submits that if Defense Counsel believe that the 
opinions of international law commentators would be beneficial to the process, they can 
incorporate the comments into the Defense submissions. The Prosecution does not 
oppose the reasonable appointment of expert consultants to the Defense to assist in such 
matters. 

3. Overview. The Defense has listed 21 attorneys, legal commentators and law 
professors that it would seek to call as expert witnesses to voice their opinions regarding 
various legal issues. These include: opinions on U.S. law, including the applicability of 
the Equal Protection Clause of the U.S. Constitution and the Right to Speedy Trial under 
Article 10 of the Uniform Code of Military Justice (UCMJ); and aspects of international 
law. such as the a~vlicabilitv of the Geneva Conventions. In both U.S. and international 

A A 

courts, expert witnesses are generally permitted where they possess scientific, technical 
or other specialized knowledge that would assist the trier of fact in understanding the 
evidence br determining a fact in issue, ifthe testimony is based on the application of 
reliable principles and methods to sufficient relevant facts to allow the witness to form a 
reliable opinion. As a rule, legal commentators are not permitted to testify as experts, 
because the inherent subjective nature of their opinions do not meet the standards 
necessary to be admissible as expert testimony (e.g., see indefinite and qualified 
statements of proposed experts in para. 4). The Prosecution opposes a departure fiom 
this norm; a procession of opposing legal academics would not provide relevant evidence 
to the Commission and is contrary to the Military Commission Orders, international legal 
practice, and the law of the United States. The Defense has the ability to adequately 
present their positions on the law by engaging the assistance of these individuals and 
incorporating their thoughts into the submitted briefs and arguments. 
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The Prosecution is only aware of these proposed 21 experts on the law based upon the 
Defense motions filed on 1 October 2004. The Defense has not yet made any formal 
witness requests that meet the requirements of Presiding Officer Memorandum No. 10. 
Regardless, the Prosecution files this motion to ensure timely resolution of this issue 
based on logistical concerns and to avoid the monetary waste of transporting 21 
individuals to Guantanamo who the Prosecution asserts should not be permitted to 
provide testimony. 

a. The Accused, through counsel, has filed eleven motions in this matter. Seven of 
these motions cite the need for expert witness testimony on the law and name the 
witnesses whom the Defense intends to call to testify before the Commission. 

b. The Prosecution has contacted several of these proposed witnesses to ascertain 
their availability to testify and whether they can provide the testimony alleged by the 
Defense in their inadequate synopsis and proffer. The contacting of these witnesses 
resulted in the following: 

(1) Dean Anne Marie Slaughter. Dean Slaughter of Princeton University's 
Woodrow Wilson School of Public and International Affairs is listed among the 
witnesses in support of the Defense motion to dismiss the charge for violation of 
Common Article 3 of the Geneva Conventions and motion to dismiss the charge for 
violation of Art. 103 of the Third Geneva Convention of 1949. Dean Slaughter's expert 
opinion, consistent with the Prosecution's position, is that members and associates of al 
Qaida, such as the Accused, are not protected by the Geneva Conventions. 

(2) Professor Derek Jinks. Professor Jinks of the Arizona State School of Law, 
cited as a witness regarding the applicability of Article 3 of the Geneva Conventions, 
believes that "both sides would have an equally strong argument" on whether or not the 
Geneva Conventions would apply to the Accused. 

(3) Rear Admiral (RADM) John Hutson. U.S. Naw (retired). RADM Hutson, 
Dean of the Franklin Pierce Law School, is listed as another Defense witness on 
international law and the Geneva Conventions. He does not consider himself to be an 
expert on the Law of War or the Geneva Conventions. 

(4) Professor Ryan Goodman. Professor Goodman of Harvard Law School, a 
purported Defense witness on the Geneva Conventions, has not been contacted by the 
Defense and has not formed an opinion on the applicable law in this matter. 

(5) Professor Jordan Paust. In support of their motion to dismiss under Article 10, 
UCMJ, the Defense states that they "intend to call Professor Paust as an expert in the area 
of constitutional and statutory law, specifically discussing the speedy trial doctrine, in 
support of this motion." (Hamden -- Motion to Dismiss Under Article 10 UCMJ, p. 5.) 
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When asked his opinion as to whether there were any speedy trial violations in Mr. 
Hamden's case, he responded: "Haven't entertained the thought." 

5. The law supports the relief sourrht. 

a. The President's Military Order of November 13,2001 (PMO) Sec. 4(c) (2) 
mandates that all commissions be "full and fair." A full and fair trial requires that only 
witnesses who may present evidence that would assist the Commission in determining the 
relevant facts and issues should be permitted to testify. A parade of lawyers or legal 
commentators appearing before the Commission as "expert witnesses" to express their 
opinion on what the law is, or should be, is not consistent with recognized standards for . 

expert witnesses or the notion of "full and fair" trials. 

b. U.S. Law. Both federal and state law generally prohibit the testimony of lawyers 
regarding the law. In Sprecht v. Jensen, 853 F.2d 805 (10' Cir. 1988), cert. denied, 488 
US 1008 (1989), the Court reversed the trial court's decision to allow a lawyer to testify 
in a civil rights action because the lawyer's testimony consisted only of legal conclusions 
which supplanted the trial roles of both the court and jury. The Court in Sarecht, citing 
the law in the Second, Fourth, Fifth and Sixth Circuits, held that "an expert witness may 
not give an opinion on ultimate issues of law" for at least two reasons. Id. at 808. 
Primarily, an "expert" on the law supplants the judge's role as the source of the law and 
creates confusion. Id. at 807. Secondarily, the trial process is such that if one side calls 
an expert on the law, the other will do so as well. The result is an inefficient process with 
lengthy testimony of multiple contradictory experts. Id. at 809. Similarly, the states have 
followed the federal courts in barring attorney experts on the law. See, ex., Summers v. 
A.L. Gilbert Co., 69 ~ a l . ~ ~ ~ . 4 '  1155; 82 Cal.Rptr. 2d 162 (1999) ("California is not 
alone in excluding expert opinions on issues of law. . . . At least seven circuit courts have 
held that the Federal Rules of Evidence prohibit such testimony.") a. at 1179. 

c. International Law. Consistent with U.S. holdings, the International Criminal 
Tribunal - Yugoslavia (ICTY) has disallowed expert testimony that interferes with the 
very role of the court. In Kordic and Cerkez (a matter involving Law of War violations 
before the ICTY) the Trial Chamber would not permit an expert to offer testimony that 
included legal conclusions. Persuaded by defense counsel that such testimony elevated 
the witness to the status of a "fourth judge" the Chamber denied the request, concluding 
that such testimony would impermissibly provide an opinion "on the very matters upon 
which this Trial Chamber is going to have to rule" and that doing so "invades the right, 
power and duty of the Trial Chamber to rule upon the issue." Furthermore, the Chamber 
concluded, "it's dealing with the matters which we have to deal with ultimately, drawing 
the conclusions and inferences which we have to draw, we think that it does not assist 
and is, therefore, not of probative value." Kordic and Cerkez, IT 95-1412-T, Transcript 
(January 28, 2000) at 13289-13290, 13306-13307.) 

On the other hand, when unique or significant issues of law are before a court, both 
U.S. and International Courts have recognized the benefit of receiving written material 
from legal scholars and commentators. As indicated above, the permitted mechanism, 
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however, is not to vest these scholars or commentators with the mantle of "expert 
witness." Instead, it is the obligation of the parties to develop the assistance of these 
scholars and incorporate their opinions into the parties submissions to the Court. 

6. Analysis. 

a. Offering attorneys as "expert witnesses" to testify on ultimate issues of law before 
the Commission runs afoul of the standards for expert witnesses recognized by both U.S. 
and International courts. Defense, in its pre-trial motions, all but states that the Military 
Commission lacks the ability to reach legal conclusions - something "beyond the training 
and expertise of lay persons" - without expert testimony, but offers no explanation as to 
why briefs, arguments of counsel and legal research are insufficient to state the 
Accused's position on the law. The Prosecution strongly disagrees with the Defense 
position. The Prosecution submits that the Commission, like other courts and tribunals, is 
squarely suited to receive the submissions of counsel regarding the interpretation of 
applicable law and render an informed decision. Moreover, a U.S. Appellate Court 
explicitly wams that such over-reliance on opinions of academics can lead to incorrect 
conclusions about the actual content of customary law. -f, 327 F.3d 56 at 69-70. It 
stated, "scholars do not make law, and that it would be profoundly inconsistent with the 
law-making process within and between States for courts to permit scholars to do so by 
relying upon their statements, standing alone, as sources of international law." Id. 
Standing for the same proposition, see also Kadic v. Karadzic, 70 F.3d 232 (2d Cir. 1995) 

b. Evidence of Probative Value. Prior to the admission of any expert testimony, the 
Defense must make a showing that the proffered witness is qualified and has evidence of 
probative value to offer. Themotions filed to date have made no such showing. Indeed, 
a survey of the proposed witnesses indicates that the Defense has not and cannot meet 
their burden of demonstrating probative value. Military Commission Order (MCO) No. 1 
(6)@)(2)(a). Testimony which is not probative as to the facts at issue is not admissible. 
The Defense falls woefully short of meeting the burden of demonstrating why the 
requested testimony would be relevant. In fact, and ironically, many of the witnesses 
described have either not been contacted by the Defense, or offer potentially helpful 
information to the Prosecution. paragraph 4 above. 

7. Oral Argument. The Prosecution asserts that this motion can be resolved without the 
necessity of oral argument. 

8. Legal Authority. 

a. United States v. Ramzi Ahrned Yousef, 327 F.3d 56 (2d Cir 2003) 

b. Sprecht v. Jensen, 853 F.2d 805 (10th Cir. 1988), cert. denied, 488 US 1008 (1989) 

c. Summers v. A.L. Gilbert Co., 69 Cal.App.4thl155; 82 Cal.Rptr. 2d 162 (1999) 

d. Kordic and Cerkez, IT 95-1412-T, Transcript (January 28,2000) 

Review Exhibit 2 54 
Page Y of 5 

Review Exhibits 21 to 29
Nov. 8, 2004 Session
Page 140 of 362



e. Military Commission Order No. 1 

f o d i c  v. Karadzic, 70 F.3d 232 (2d Cir. 1995) 

g. In re Yamashita, 327 U.S. 1, 18 (1946) 

Prosecutor 
Officc of Military Commissions 
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UNITED STATES OF AMERICA i 
) DEFENSE RESPONSE TO 
) PROSECUTION MOTION 

v. ) BARRING EXPERT 
) WITNESSES 
) 

SALIM AHMED HAMDAN ) 14 October 2004 
1 -- 

I .  Timeliness. This motion response is being filed in a timely manner 

2. Defense Position on Prosecution Motion. The Defense Opposes the Prosecution's 
motion to hide the law and history from the commission's members by barring relevant 
evidence from the leading law professors in the world on the meaning ofthe Geneva 
Conventions, United States military law, the Uniform Code ofMilitary Justice, and the 
United States Constitution. These are not "legal commentators" seeking to direct the 
Commission to a certain result, but rather the nation's most serious scholars of what the 
law is. In an attempt to invent a categorical ban on such evidence which does not exist, 
the Prosecution bends legal authority and cites irrelevancies. This inapposite case law 
must rely on a mischaracterization ofthe Defense's proposal, because in actuality there is 
absolutely no legal reason -nor a prudential one - to deny the Defense's proposal. 

Each ofthe six identified witnesses is a leading expert in his or her field. By 
calling them, the Defense seeks to provide the commission with the most objective, 
scholarly views on what the law actually is, and what the history behind the law reveals. 
None are "defense witnesses" in that they will not testify as to the particular facts at issue 
in this case or apply the law to Mr. Hamdan's facts - a distinction the Prosecution has 
ignored. They are men and women ofthe highest integrity and professionalism, and can 
be expected to take positions that are sometimes contrary to those ofthe defense. They 
developed their expertise in the law over years of careful study and experience, all 
undertaken independently from this case and from the defense's position in particular. 

The Defense firmly believes that without the testimony of the six witnesses it 
wishes to call, the military commissions will be fundamentally flawed from the outset. 
By illuminating the meaning ofthe various laws and provisions at issue, the six experts 
will render the Presiding Officer more capable of evaluating Mr. Hamdan's case, while 
simultaneously ensuring that he, as the Commission's only lawyer, does not exercise 
undue influence over the non-lawyers who make up the rest ofthe Commission. 

The Defense understands why the Prosecution fears this expert testimony - the 
Prosecution would prefer that the Commission not understand the legal restraints on the 
President's convening of military commissiotls. But that is not a reason to bar this 
testimony. Moreover, the prosecution's motion poses numerous logistical problems. As 
a legal motion, it can only be decided by the commission itselc and since the commission 
itself can only meet in Guantanamo, the expert witnesses would have to be transported to 
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Guantanamo -to their great inconvenience and at huge expense to the American 
Government - at which point they may be barred from testifying altogether. 

At bottom, this is a motion to hide relevant evidence from the commission. 
Unlike the evidence the Prosecution seeks to introduce, which is often prejudicial and 
uncorroborated, the testimony at issue is the product of neutral, objective scholarship of 
the highest level. There is absolutely no reason why such evidence would unfairly hurt 
one party. The motion should be denied. 

a. On October I, 2004, the Defense gave notice of a range of 21 witnesses as 
experts in the fields of law at issue in this case. As the motions themselves 
made clear, the defense never intended to call 21 witnesses. Rather. they gave 
the prosecution notice ofthe law professors around the country who have 
expertise in these highly specialized issues, and began checking on their 
availability for participation at Guantanamo. 

b. On October 11,2004, as per the Order of the Presiding Off~cer, the Defense 
submitted a list of six names as expert witnesses to be called for the Defense 
next month. Five of the six are the leading law professors in the country on 
the particular history and issue involved in the specified motions; the sixth 
witness is a former General with significant experience in the area ofthe 
implementation of the Geneva Conventions 

a. Bruce Ackerman is Sterling Professor of Law, Yale Law School. 
b. Anne-Marie Slaughter is the Dean of the Woodrow Wilson School of 

Public and International Affairs, Princeton University. 
c. George Fletcher is the Cardozo Professor of Jurisprudence, Columbia 

University Law School. 
d. Allison Danner is Associate Professor o f l a w ,  Vanderbilt University 
e. Jordan Paust is Law Foundation Professor, University of Houston Law 

Center. 
f. General David Brahms was responsible for POW matters with respect 

to Vietnam. 
c. The Prosecution misrepresents the positions of various witnesses that they 

contacted. For example, Professor Slaughter did not say that her "expert 
opinion, consistent with the Prosecution's position, is that members and 
associates of al Qaida, such as the Accused, are not protected by the Geneva 
Conventions." Pros. Motion at 2. Instead, Professor Slaughter told the 
Prosecution in that phone conversation that her view was that the Geneva 
Conventions were not written with Al Qaeda in mind, but that this did not 
create a legal black hole where no international law protected them. She 
explained to the prosecution that when gaps arise in the coverage ofthe 
Geneva Conventions, that the starting point for analysis must be the animating 
purpose behind the Conventions. 

d. The Prosecution similarly ignores the position of Professor Paust. Professor 
Paust is the leading American authority on the relationship between the 
Uniform Code ofMilitary Justice (UCMJ) and military commissions. He is 
being called to explain why the UCMJ, including its speedy trial provision, 
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binds the military commission. Notably, the views of Professor Paust directly 
contradict the stated position ofthe Presiding Officer on this legal issue. 

e. Neither Professor Paust nor Dean Slaughter are being called to testify as to 
whether a specific violation, either of international law or the UCMJ, exists in 
the specific Hamdan case. Rather, they will explicate to the commission what 
the relevant law and history behind the law is. 

f. In any event, the fact that there is disagreement as to what a particular witness 
believes is not a reason to bar their testimony, but precisely the reason why it 
must be introduced. 

g. On 13 October, 2004, the Prosecution issued six formal denials of the witness 
requests, adding a new reason: that the Defense has not provided a full 
statement of what the witness is likely to say. The Defense has already set 
forth the relevance ofeach expert, as well as their personal knowledge ofthe 
specific issue of concern in the Motions, in its 11 October witness requests 
and their accompanying C.V.'s, which detail their published work on the 
issues facing the commission. 

a. Because they are not factual experts, it would be highly inappropriate 
to submit a detailed account, fvst person or otherwise, of what 
precisely each ofthem would say when called before the commission. 
The Defense has briefly summarized the scholarly positions that each 
witness has taken in their published and otherwise available works, 
and has explained why their views bear on the work ofthe 
commission. But it has not sought out to have a transcript or 
testimony in advance precisely because the testimony is independent 
ofthe Defense. The Defense would be willing, should the Presiding 
Officer or the Commission so authorize, to obtain such statements 
from each of the witnesses. 

b. As the leading treatise on rules of evidence in international military 
tribunals has said, "[tlhe modern tribunals have relied extensively on 
live evidence" and "[rleliance on expert testimony has also been 
significant." Judge Richard May & Marieke Wierda, International 
Criminal Evidence 208 (2002). At the same time, experts ~iiust be 
independent. Id., at 199. The Defense has sought to bring the leading 
minds in the nation today to the commissions, and has not previewed 
their testimony for precisely this reason. 

4. The Law Requires Reiectine. This Motion to Hide Relevant and Nonpreiudicial 
Evidence. 

a. The prosecution has not a single case to support their motion. Not one 
case they cite addresses the barring of law professors' testimony from 
a body composed of lawyers and nonlawyers. In fact, the cases they 
cite - as well as many they ignore - suggest the contrary. 

b. Courts of all types - U.S. federal civilian courts, military courts, and 
international courts - routinely admit the testimony of experts in both 
domestic and international law. "Merely being a lawyer does not 
disqualify one as an expert witness." Askanase v. Fatjo, 130 F.3d 657, 
672 (5th Cir. 1997). 
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c. In U.S. courts, admitting expert legal testimony is a longstanding 
tradition - particularly in the field of international law. In The Paqtiete 
Habana, decided over one hundred years ago, the Supreme Court of 
the United States declared: for the purpose of ascertaining and 
administering international law, "resort must be had to the customs 
and usages of civilized nations; and, as evidence of these, to the lvorks 
ofjurists andcomnientators, who by years of labor, research and 
experience, have made themselves peculiarly well acquainted with the 
subjects ofwhich they treat. Such works are resortedto b.vjudicia1 
tribunals, not for the speculations of their authors concerning what the 
law ought to be, bur for trustworthy evidence ofwhat the law really 
is." 175 U.S. 677, 700 (1900) (emphasis added). This language was 
aff~rmed by the Supreme Court just a few months ago. See Sosa v. 
Alvarez-Machain, 124 S. Ct. 2739, 2766-67 (2004) (citing above 
quotation). 

d. Under the Supreme Court's guidance in The Paquette Habana, so 
many federal courts have heard and relied upon experts in international 
law that it would be impossible to list them all here. See, e.g., 
Fernandez-Roque v. Smith, 622 F. Supp. 887,901-02 (N.D. Ga. 1985) 
(explaining that the Court had conducted an evidentiary hearing to 
hear testimony of international law professors "because expert 
testimony is an acceptable method of determining international law"); 
see also Grupo Protexa, S.A. v. All Am. Marine Slip, 20 F.3d 1224, 
1241 (3d Cir. 1994) ("In reaching its conclusions, the district court 
considered testimony regarding the validity ofthe order under 
Mexican and international law &om witnesses produced by both sides, 
and we consider such testimony integral to our present 
decision.");United States v Royal Caribbean Cruises, I I F. Supp. 2d 
1358, 1372 (S.D. Fla. 1998) (relying upon expert testimony in 
ascertaining customary international law); Navios Corp. v. The 
Ulysses 11, 161 F. Supp. 932 (D. Md. 1958) (comparing the testimony 
of both parties' experts in international law). 

e. The practice ofreceiving testimony from international law experts is 
also common in military courts. See, e.g., United States v. New, 50 
M.J. 729 (C.C.A. 1999); United States v. Rockwood, 48 M.J. 501, 505 
n.6 (C.C.A. 1998). 

f. The Statute of the International Court ofJustice goes even further, 
recognizing that besides conventions, international custom, and 
general principles of international law, the Court may look to '3udicial 
decisions and the teachings ofthe most highly qualified publicists of 
the various nations, as subsidiary means for the determination of rules 
of law." Article 38(1) (emphasis added). 

a. In fact, in Kunarac, Kovac and Vukovic (IT-96-23) & (IT-96- 
23/1), I1 Sept. 2000, at 5364-93, available at 
http:/lwww.un.org/icty/transe23/00091 l it.htm, the Tribunal 
heard the expert testimony of Professor Stanko Bejatovic from 
Belgrade Law School, as to the elements of rape. 
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g. Federal courts also regularly hear experts on complex matters of 
domestic law. E.g,  Huddleston v. Herman & MacLean, 640 F.2d 534. 
552 (5th Cir. 1981) (permitting expert testimony as to "boilerplate" 
language in securities industry); Sharp v. Coopers & Lybrand, 457 F. 
Supp. 879, 883 (E.D. Pa. 1978) (accepting testimony of law professor 
expert in federal income taxation). In UnitedStates v. Garber, 607 
F.2d 92, 97 (5th Cir. 1979). a federal court of appeals actually 
overturned the lower court for failing to admit defendant's proffered 
legal expert testimony on income tax law: "We hold that the combined 
effect of the trial court's evidentiary rulings excluding defendant's 
proffered expert testimony and its requested jury charge prejudicially 
deprived the defendant of a valid theory of her defense . . . [Blecause 
the district court refused 10 permit . . . the expert for the government, 
and . . . the expert for the dkfense, to testify and because it reserved to 
itselfthe job of unriddling the tax law, thus completely obscuring from 
the jury the most important theory of Garber's defense that she could 
not have willfully evaded a tax if there existed a reasonable doubt in 
the law that a tax was due her trial was rendered hndamentally 
unfair." In other words, to refuse to admit this evidence creates the 
possibility that the final decision ofthis cotnmission will be overturned 
on appeal. 

a. Similarly, in In re Madeline Marie Nursing Homes, 694 F.2d 
433 (6th Cir. 1982). the Court found that the bankruptcy 
court's failure to avail himself of expert legal testimony on 
Ohio's Medicaid scheme "rendered it impossible for the court 
to reach an appropriate decision." Id. at 440. It stated, "We 
believe that when the legal inquiry extends to a complex 
scheme . . . a court should not hesitate to seek out all ofthe 
practical assistance it can obtain in its function as ultimate 
determiner ofthe law. Id. at 445. When legal matters are as 
complicated as they were in Gurber and Mudeline Marie 
Nursing Homes and not written down in a federal statute, 
admitting expert legal testimony may be imperative. 

h. Contrary to the Prosecution's claims, the standard for admitting 
experts - legal or otherwise - is a flexible one characterized by 
pragmatism. Rule 702 ofthe Federal Rules of Evidence reads, "If 
scientific, technical, or other specialized knowledge will assist the trier 
of fact to understand the evidence or to determine a fact in issue, a 
witness qualified as an expert by knowledge, skill, experience, 
training, or education, may testify thereto in the form of an opinion or 
otherwise." The essential inquiry in a decision to admit expert 
testimony (in addition to reliability, which is not at issue in this matter) 
is helpfulness to the trier of fact. See, e.g. ,  Daubert 11. Merrell Dow 
Pharms., 509 U.S. 579, 591 (1993); Specht v. Jensen, 853 F.2d 805, 
807 (10th Cir. 1988), cert. denied, 488 US 1008 (1989); Fed. R. Evid. 
702 advisory committee note. 

i. A trial judge has broad power to admit an expert's testimony. 
Haarhuis v. Kunnon Enters., Lrd., 177 F.3d 1007 (D.C. Cir. 1999) 
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(finding proper the qualification of an expert in Chinese and 
international law, stating that "the decision whether to qualify an 
expert witness is within the broad latitude of the trial court. . . ."); 
Hayfer v. City ofMt. Vernon, 154 F.3d 269 (5th Cir. 1998) ("Trial 
courts have broad discretion in rulings on the admissibility of expert 
opinion evidence . . . ."). 

j. Because the Commission will be ruling on matters of great complexity 
in many fields of law, the testimony ofrenowned experts in those 
fields will certainly be helpful - if not invaluable - in reaching legally 
sound conclusions. And because the rules of evidence in a 
commission are even more permissive than in federal court (so long as 
no prejudice results to one side), the evidence must be admitted. 

5. Analysis 

a. The statement ofprobative value for each ofthe six experts is 
explicitly made in each ofthe witness requests of l l October 2004. 
Each meets the standard criteria to qualify someone as an expert. 

b. The Prosecution's legal authority is inapposite - going either to legal 
"experts" who apply the law to facts and thus dictate a particular 
result, or to experts who claim that their testimony is binding law. The 
Defense's position poses neither ofthese scenarios. Rather, the 
Defense seeks to introduce objective and relevant expertise (apart from 
the facts) as to what the law actually is. Of course, the Commission 
will ultimately decide for themselves how that law applies to the facts 
of Mr. Hamdan's case. Once the Defense's position on the use of 
expert law professors is understood, even the Prosecution's meager 
precedent falls away. 

c. The Prosecution misstates the law for the InternationalTribunal for the 
Former Yugoslavia. The rule for admission of expert testimony 
explicitly permits the testimony ofthe witnesses identified here. See 
Kunarac, Kovac and Vukooic (IT-96-23) & (IT-96-2311), I1 Sept. 
2000, at 5364-93 (discussed above, where a law professor's testimony 
as to the elements of the offense of rape were admitted). Rule 94 
permits the admission of such testimony provided that it is from "a 
person whom by virtue of some specialised knowledge, skill or 
training can assist the trier of fact to understand or determine an issue 
in dispute." Indeed, not only does ICTY refrain from barring the 
testimony of lawyers, it has even permitted ICTY's own prosecutors' 
staffto sente as expert wiinesses in cases before the tribunal. See 
DECISION CONCERNING THE EXPERT WITNESSES EWA 
TABEAU AND RICHARD PHILIPPS, 3 July 2002, IT-98-29-T. 
(The Defense is attaching a copy of that opinion because it is not 
easily available.) 
i. ICTY has a permissive standard for the testimony of expert 

witnesses. See Prosecutor v. Brjdanin, decision ofJune 3, 2003 
(http:/!www.~~n.orgiicty!brdjaninltrialc/decision-e!030603.htm); 
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see also http:llwww.un;orgiictylstrugarlt~decision- 
el04040 1 . htm. 

ii. In the case cited by the prosecution, Kordic and Cerkez. IT 95- 
1412-T, Transcript (January 28,2000), the witness was opining as 
to facls showing whether the defendant was guilty. That case did 
not categorically bar the testimony of law professors, lawyers, or 
any other legal experts. To do so would violate the longstanding 
published Rule 94 and decisions such as Kunarac, Kovac and 
Vukovic, and Tabeu andPhillips, cited above. In fact, the leading 
academic analysis of the Prosecution's KO& case finds that it is 
distinguishable on precisely this ground. See May & Weirda, 
supra, at 200-201. 

d. The Prosecution misrepresents each of the two main American cases 
upon which it bases its motion, neither ofwhich is actually relevant to 
whether the Defense may call its expert witnesses. In Specht v. 
Jensen, 853 F.2d 805, the Court made the narrow finding that an 
ordinary attorney may not be called as an expert witness in a jury trial 
to "state his views ofthe law which governs the verdict and opine 
whether defendants' conduct violated that law." Id. at 806. 

e. Specht is inapplicable to the present question for three reasons. 
i. First, the case concerns an ordinary attorney and not an academic 

expert in a highly specialized field. 
ii. Second, Specht and the authority it cites speak to jury irials, in 

which the Court believed an expert testifying as to ~natters of law 
might usurp the trial judge's role in instructing the jury. 853 F.2d 
at 808 ("These courts have decried the latter kind oftestimony as 
directing a verdict, rather than assisting the jury's understanding 
and weighing ofthe evidence."). In the Prosecution's misleadingly 
abbreviated discussion ofSpecht, it tries to obscure the centrality 
ofthe jury in that opinion - saying that it decries legal expert 
testimony because it "creates confusion," Prosec. Motion 5(b), 
while failing to mention that the body in which it creates confusion 
is the jlnry, not the judge. The Prosecution also claims that Specht 
rejected expert legal testimony because it could lead to "an 
inefficient process," though this rationale appears nowhere in the 
Spechr decision. Rather, Specht objected that competing legal 
testimony would confuse ajuiy. 853 F.2d at 809. The Defense is 
calling these witnesses to clarify matters for the Commission, not 
confuse it. The Defense certainly believes that the Co~nmission 
will determine ultimate matters of law for itself. 

iii. Third, Specht only applies when an expert legal witness attempts to 
apply the law to the facts of the case. Id.; see also United States v. 
Arutunoff, 1 F.3d 1112, 1 1  18 (10th Cir. 1993) (stating that the 
case is distinguishable from Specht because the expert "did not 
attempt to apply the law to the facts ofthe case or otherwise tell 
the jury how the case should be decided"). To emphasize its 
limited holding, the Specht court declared: "The line we draw here 
is narrow. We do not exclude all testimony regarding legal issues." 
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Id. at 809. The Defense does not seek to call witnesses who will 
draw ultimate conclusions on the facts of the case, but rather will 
explicate legal principles so that the Commission itself may apply 
those principles to the facts. The Prosecution's motion, which 
attempts to obscure the limits ofspechi, is misleading. 

f United States v. Yousef, 327 F.3d 56 (2d Cir. 2003), is even less 
applicable to Defense's proposal to call legal experts. In I'o~csef, the 
Court merely rejected the proposition that international law scholars 
make international law - a claim completely unrelated to the Defense's 
proposal. The Defense does not contend that its proposed experts 
should go before the Commission to make law, but rather to elucidate 
the law as it currently exists in authoritative documents. Yousef itself 
recognizes the utility of legal experts in this endeavor, stating that 
scholars "may be useful in explicating or clarifying an established 
legal principle or body of law." Id. at 101. Neither Specht nor Yousef 
even remotely supports the categorical ban on legal experts the 
Prosecution asserts. 

g. Expert legal testimony is particularly important given both the 
structure ofthe military commission and the claims it will be 
considering. Structurally, expert witnesses will be crucial in countering 
the influence of the Presiding Officer over the lay commissioners. The 
Presiding Officer is the commission's only lawyer; as a result, the lay 
members ofthe commission will have a natural tendency to defer to 
him. Introducing the legal analysis ofthese scholars by way of expert 
testimony is an especially helpful way of instructing comniission 
members - a result presumably important for both the Prosecution and 
the Defense; the Defense does not in any way mean to suggest that the 
Presiding Off~cer's determinations would be categorically biased 
against one Party in the upcoming proceedings. 
i. Resisting undue influence on the part ofthe Presiding Officer is 

particularly important given that he has already expressed 
predeterminations of matters of fact and law. For example, the 
Presiding Officer has stated that the Uniform Code of Military 
Justice's speedy trial provision does not apply to Mr. Hamdan. 
That view contradicts over a century of military commission 
practice, as well as the views ofthe Pentagon when the issue was 
last studied, during the Nixon Administration. Professor Paust was 
one ofthe individuals who studied that issue for the Nixon 
Administration, and his testimony is highly relevant in countering 
the stated views ofthe Presiding Officer. 

h. The Commission here can be analogized to the United States 
Congress' calling of expert witnesses who are law professors during 
impeachment trials to help them understand what the law is. See 
testimony of 19 bipartisan law professors in the United States House 
of Representatives Impeachment of President Clinton, available at 
httu:/liurist.1awWpittted~~iheari~~~.ht~~~ (Nov. 9, 1998). 

i .  The defense believes that this motion to sequester the commission 
from the leading experts in the field has no legal merit. Furthermore, 
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denying the commission access to these witnesses creates a 
tremendous risk that the com~nission will not reach a full and fair 
judgment o f  law. Ifthe Prosecution wants to challenge a particular 
witness as unqualified, they are free to do so. But to bar wholesale all 
experts from testifying on a matter as complicated as this does no 
service to the cause ofjustice, and violates longstanding principles of 
Anglo-American jurisprudence. 

6. Oral Argument. The Defense believes that this motion, which seeks to bar reams of 
evidence whose relevance is obvious and provided to the commission, cannot be resolved 
without oral argument. 

7. Legal Authoritv. 

a. Askanase v. Fatjo, 130 F.3d 657 (5th Cir. 1997) 
b. The Paquete Habana, 175 U.S. 677 (1900) 
c. Sosa v. Alvarez-Machain, 124 S. Ct. 2739 (2004) 
d. Judge Richard May & Marieke Wierda, lntkrnationa~ Criminal Evidence 208 

(2002) 
e. Fernandez-Roque v. Smith, 622 F. Supp. 887 (N.D. Ga. 1985) 
f. Grupo Protexa, S.A. v. All Am. Marine Slip, 20 F.3d 1224 (3d Cir. 1994) 
g. United States v. Royal Caribbean Cruises, 11 F. Supp. 2d 1358 (S.D. Fla. 

1998) 
h. Navios Corp. v. The Ulysses 11, 161 F. Supp. 932 (D. Md. 1958) 
i. United States v. New, 50 M.J. 729 (C.C.A. 1999) 
j. United States v. Rockwood, 48 M.J. 501 (C.C.A. 1998) 
k. Statute of the International Court of Justice, Article 38(1). 
I. Huddleston v. Herman & MacLean, 640 F.2d 534 (5th Cir. 1981) 
m. Sharp v. Coopers & Lybrand, 457 F. Supp. 879 (E.D. Pa. 1978) 
n. United States v. Garber, 607 F.2d 92 (5th Cir. 1979) 
o. In re Madeline Marie Nursing Homes, 694 F.2d 433 (6th Cir. 1982) 
p. Fed. Rulcs ofEvidence 702. . 
q.  Daubert v. Merrell Dow Pharms., 509 U.S. 579 (1993). 
r. Soecht v. Jensen, 853 F.2d 805 (10th Cir. 1988), cert. denied, 488 US 1008 

(1989) 
s. Fed. R. Evid. 702 advisory committee note 
t. Haarhuis v. Kunnan Enters., Ltd., 177 F.3d 1007 (D.C. Cir. 1999) 
u. Hayter v. City of Mt. Vernon, 154 F.3d 269 (5th Cir. 1998) 
v. Klmaroc, Kovac and Vukovic (IT-96-23) & (IT-96-2311), 11 Sept. 2000, at 

5364-93, available at http:llwww.un.orglictyitranse23/00091 l it.htm. 
w. DECISION CONCERNING THE-EXPERT WITNESSES EWA TAHEAU 

AND RICHARD PHILIPPS, 3 July 2002, ICTY 
x. Prosecutor v. Brjdanin, decision of June 3,2003 

(~/www.un.orglictylbrdianin/trialcldecision-e~030603.htm) 
y. l1tt~:Nwww.un.or~iictvistru~arltrialc1/decision-e/040401.htm. 
z. Kordic and Cerkez, IT 95-1412-T, Transcript (January 28, 2000) 
aa. United States v. Arutunoff, 1 F.3d 1 1  12, 11 18 (I 0th Cir. 1993) 
bb. United States v. Ramzi Ahmed Yousef, 327 F.3d 56 (2d Cir 2003) 
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cc. United States House of Representatives Impeachment of President Clinton, 
available at htt~://i~~rist.law.aitt.eduihearin~.ht~n (Nov. 9, 1998). 

8. Conclusion. 

The Defense believes that the Prosecution's motion is precipitous. Barring the 
testimony ofthe leading experts in the world as to the law which governs the military 
commissions risks destroying the credibility ofthe commission itself, and denying Mr. 
Hamdan a full and fair trial. Furthermore. the Prosecution's motion risks an enormous 
expense and inconvenience to the expert witnesses by forcing them to come to 
Guantanamo and thcn barring their testimony once they are there. 

There is no support in any body of law, either American or foreign, for the 
categorical exclusion of expert law professors and experts on the Geneva Conventions. 
On the contrary, the practice of calling legal experts on complicated international and 
domestic legal matters is widespread in U.S., n~ilitary, and international courts. The need 
for such evidence is all the greater in the Guantanamo commissions, for these are bodies 
that have been set up by the unilateral action of a single individual, and not the Congress 
of the United States or the international nations at large, where experts and a wide cross- 
section of accountable decisionmakers have set up architectures to dispense justice. In 
thiq case, the unilateral action contravenes longstanding American history, the view ofthe 
Founders of our nation, the laws enacted by Congress (including military law), and 
solemn treaties as to which the United States is a ratified party. The motion should be 
denied. 

Neal Katyal 
Civilian Defense Counsel 
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UNITED 
NATIONS 

International Tribunal for the Case: IT-98-29-T 
Prosecution of Persons 
Responsible for Serious Violations of Date: 3 July 2002 
International Humanitarian Law 
Committed in the Territory of the Original: English 
Former Yugoslavia since 1991 

IN THE TRIAL CHAMBER 

Before: Judge Alphons Orie, Presiding 
Judge Amin El Mahdi 
Judge Rafael Nieto-Navia 

Registrar: M r  Hans Holthuis 

Decision of: 3 July 2002 

PROSECUTOR 

DECISION CONCERNING THE EXPEKT WITNESSES 
EWA TABEAU AND RICHARD PHILlPPS 

Ofice  of the Prosecutor: Counsel for the Defence: 
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Mr. M a r k  Icrace Ms. Mara Pilipovi) 
Mr.  Stephane Piletta-Zanin 

TRIAL CHAMBER I, Section B of  the International Tribunal for the Prosecution of  

Persons Responsible for Serious Violations of International Humanitarian Law 

Committed in the Territory o f  the Former Yugoslavia since 1991 ("International 

Tribunal"); 

NOTING that the Prosecution submitted as statements pursuant to Rule 94 brs. a 

research report called "Population losses in the 'Siege' of  Sarajevo I0 September 1992 to 

10 August 1994" prepared by Ewa Tabeau, Marcin Zoltkowski and Jakub Bijak filed on 

13 May 2002, complemented by two addenda filed on 14 May 2002 and 6 June 2002 and 

a research report called "Sarajevo Romanija Corps Structure" prepared by Richard 

Philipps and filed on 17 May 2002; and that the Prosecution expressed its intention to call 

Ewa Tabeau and Richard Philipps as expert witnesses; 

NOTING the Motion of  the Defence filed on 7 June 2002 ("the Motion"), in which the 

Defence, having noted that the Rules of  Procedure and Evidence of the Tribunal do not 

define what an expert witness is, argues that Richard Philipps and Ewa Tabeau are not 

impartial because they are staff membcrs of the Oftice of the Prosecutor. that the role of  

expert testimony in criminal proceedings may be crucial to the determinations to be made 

by a Trial Chamber and that therefore Richard Philipps and Ewa Tabeau disqualify as 

experts; 

NOTING the "Prosecution's Response to the Request by the Defence for a Decision 

Concerning two Expert Witnesses' Reports Submitted under Rule 94 bis" dated 17 June 

2002 in which the Prosecution responds that (i) the "grounds of objectiol~ raised by the 
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Defence deal with matters relevant to the evaluation of evidence and not admissibility of  

evidence", (ii) the reports of the witnesses have been prepared on the basis of their 

expertise and qualifications, not disputed by the Defence. in their respective fields, and 

(iii) the "contractual relationship that exists between the two Experts Witnesses and the 

OTP does not render them unreliable"; 

CONSIDERING that, under Rule 94 bis (A). "[tlhe full statement of  any expert witness 

to be called by a party shall be disclosed within the time-limit prescribed by the Trial 

Chambcr or by the pre-trial Judge"; that this.Trial Chamber accepts, in accordance with 

the commonly accepted meaning of  this word, an "expert (witness)" to be a person 

whom by virtue of some specialised knowledge, skill or training can assist the trier of fact 

to understand or determine an issue in dispute (and to that end testifies); 

CONSIDERING that an expert witness is expected to give his or her expert opinion in 

full transparency of the established or assumed facts he or she relies upon and of  the 

methods used when applying his or her knowledge. experience or skills to form his or her 

expert opinion: and that the mere fact that the expert witness is employed by or paid b) a 

party or a party related agency does not disqualify him or her to be called and testify as 

an expert witness; 

CONSIDERING that it is to the Trial Chamber to assess the evidentiary value of reports 

and testimony of expert witnesses taking into account all relevant factors; 

CONSIDERING that the party calling the expert witness should satisfy the Trial 

Chamber that the expert witness has at his or her disposal the special knowledge, 

experience, or skills needed to potentially assist the Trial Chamber in its understanding or 

determination of  issues in dispute; 

CONSIDERING that the Prosecution has fulfilled this obligation given that Richard 

Philipps and Ewa Tabeau are well-credentialed; that. in addition, the qualifications of 

Richard Philipps and Ewa Tabeau in respect of their knowledge, experience or skills are 

not challenged by the Defence; 
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CONSlDERING that the Defence will have the opportunity to cross-examine the expert 

witnesses Richard Philipps and Ewa Tabeau; that the Defence is allowed to have its 

experts present in the courtroom to assist it in understanding the testimony of any expert 

witness and to prepare for cross-examination in respect of, for instance, the methodology, 

theory or technique used by the expert to form his or her opinion; 

CONSIDERING fbrther that the Defence is entitled to submit counter-expertise and to 

call its own expert witnesses during the presentation of its case; 

FINDING therefore that the fairness ofthe trial would not be affected if Ewa Tabeau and 

Richard Philipps were called as expert witnesses; 

PURSUANT TO Article 21 of the Statute, and Rules 89 and 93 bis of the Rules of 

Procedure and Evidence; 
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FOR THE FOREGOING REASONS, 

REJECTS the Motion and ALLOWS the Prosecution to call Ewa Tabeau and Richard 

Philipps as expert witnesses. 

Done in English and French, the English version being authoritative. 

Alphons Orie 
Presiding Judge 

Done this 3'd Day ofJuly 2002 
At The Hague, 
The Netherlands. 

FSeal of the Tribunalg 
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UNITED STATES 1 
) Prosecution Reply to Defense 
1 Response to Motion to Preclude 

v. Attorney and Legal Commentator 
) Opinion Testimony Concerning 
1 Their Views of the Law 

SALIM AHMED HAMDAN ) 

) 19 October 2004 

I .  Timeliness. This Reply to the Defense's Response is submitted within the time frame 
established by Presiding Officer Memorandum 4-2. The Prosecution requests that this 
motion be decided at the Commission's first opportunity. 

2. Relief Sought. That the Military Commission deny the Accused's request to call 
attorneys and legal commentators as expert witnesses for the following reasons: I) the 
personal viewpoints of legal commentators are not the type of evidence that falls within 
the parameters of "expert testimony" recognized by military, federal or international 
couns; and 2) the Defense fails to meet a threshold showing that the offered testimony by 
the "expert witnesses" is relevant. The Prosecution submits that if Defense Counsel 
believe that the opinions of international law commentators would be beneficial to the 
process, they can incorporate the comments into the Defense submissions. The 
Prosecution does not oppose the reasonable appointment of expert consultants to the 
Defense to assist in such matters. 

a. On 1 October 2004, the Accused, through counsel, filed clcvcn motions in this 
matter; seven of which cited the need for expert witness testimony on the law. 

b. On I1 October 2004, following the Prosecution's original motion to preclude the 
testimony of legal experts, the Defense requested six witnesses it actually intended to call 
from among the list of 21 specified in its earlier motions, but failed to provide a synopsis 
of expected testimony for any of their six witnesses. 

c. On 13 October 2004, the Prosecution delivered its denial of the Defense witness 
requests. citing numerous deficiencies. Among them, was defense's noncompliance with 
Presiding Officer Memorandum (POM) 10 by failing to provide a synopsis of expected 
witness testimony. 

d. On 14 October 2004, the Defense filed its Defense Response to Prosecution Motion 
Barring Expert Witnesses ("Response") to the instant motion. The defense stated that it 
"would be willing" to obtain statements from each witness, but, again, failed to provide 
such statements. 
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4. Legal Authority. 

a. Sprecht v .  Jensen, 853 F.2d 805 (10th Cir. 1988), cert. denied, 488 US 1008 (1989) 

b. Military Commission Order No. 1 

c. In re Yamashita, 327 U.S. 1, 18 (1946) 

d. ICTY Rules of Procedure and Evidence, 94 bis 

e. Federal Rules of Evidence 702 

5. Analvsis. 

The Defense Has Made No Showine, as to Why the Commission Should Forego Briefs 
and Instead Receive the 'l'estimony of Academics and Lawyers. 

a. The Defense essentially offers three reasons for the Commission to depart from the 
traditional practice of reaching conclusions of law through briefs and arguments of 
counsel and for the Defense's failure to comply with POM 10: 

(1) the witnesses sought by the Defense are not "'defense witnesses' in that they 
will not testify as to the particular facts at issue in this case or apply the law to Mr. 
Hamden's facts;" 

(2) the testimony of legal experts "is an especially helpful way of instructing 
commission members;" and 

(3) a synopsis of cxpccted testimony is not required because reportedly - ". . . it 
would be highly inappropriate to submit a detailed account, first person or otherwise, of 
what precisely each of them would say when called before the comniission." The 
Defense provides no rationale as to why a procession of lawyers on the witness stand is 
superior to expressing their point of view through briefs or through Defense counsel: or 
why they have altogether failed to comply with POM 10. 

b. The Defense specifically maintains that its witnesses are not "defense witnesses" 
and are not expccted to "testify as to the particular facts at issue in this case or apply the 
law to Mr. Hamden's facts . . . " However, what Defense conveniently overlooks is that 
testimony which is not probative as to the facts at issue is not admissible. The standard 
for admiss~bility of evidence is set out in Military Commission Order (MCO) No.1 
(6)(D)(l). MCO No.1 (6)(D)(l) provides that "[elvidence shall be admined if, . .., the 
evidence would have probative value to a reasonable person." The United States 
Supreme Court noted and affirmed similar language in addressing the issue of 
admissibility and probativeness in considering an earlier military commission: "The 
regulations prescribed by General MacArlhur governing the procedure for the trial of 
[Yamashita] by the commission directed that the commission should admit such evidence 
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'as in its opinion would be of assistance in proving or disproving the charge, or such as in 
the commission's opinion would have probative value in the mind of a reasonable man."' 
In re Yamashita, 327 U.S. 1, 18 (1946). Opinion testimony on the law has no hearing on 
the acts or intentions of the Accused. It does not prove or disprove the charge and should 
not be admitted. 

c. Recognizing that the evidence offered by these witnesses does not meet the criteria 
set out in MCO No. I, the Defense attempts to offer their witnesses as "experts." This 
approach is equally unavailing. While the Defense correctly cites the Federal Rule for 
admissibility of expert testimony, it is nonetheless inapplicable to the instant case 
because it applies only, and specifically, to aid the trier of fact, not the trier of law. The 
rule states as follows: "If scientific, technical, or other specialized knowledge will assist 
the trier of fact to understand the evidence or to determine a fact in issue, a witness 
qualified as an expert by knowledge, skill, experience, training or education, may testify 
thereto in the form of opinion or otherwise." (emphasis added.) Fed. R. Evid. 702. (See 
also Military Rule of Evidence 702 which is identical.) Federal Rule of Evidence 702 is 
not relevant or applicable to the instant case because the experts are being offered to 
assist the trier regarding matters of law, not matters of fact. 

d. The Defense offers numerous cases from multiple jurisdictions to support its 
position. However, a careful look at these cases reveals that Defense's legal analysis is 
broad to a degree of irrelevancy; and the cases they cite categorically are not on point. 
For instance, the defense points to Askanase v .  Fatio, 130 F.3d 657 (5th Cir. 1997) for the 
proposition that courts "routinely" admit the testimony of experts in both domestic and 
international law: "merely being a lawyer does not disqualify one as an expert witness." 
Id. at 672. (Response p. 3). However, the Defense fails to put the quotation in context 
and provide the language which follows: "We agree that merely being a lawyer does not 
disqualify one as an expert witness. Lawyers may testify as to legal matters when those 
involve questions of fact. [citations omitted] However, 'it must be posited as an apriori 
assumption [that] there is one, but only one, legal answer for every cognizable dispute. 
There being only one applicable legal rule for each dispute or issue, it requires only one 
spokesman of the law, who of course is the judge." Id. at 672-73. As the complete quote 
demonstrates, the Askanase Court was not endorsing the Defense position that the 
testimony of a lawyer on questions of law is routine. 

e. The Defense further cites, Paauette v. ~ a b a n a ,  175 U.S. 677 (1900) and 
Alvarez-Machain. 124 S. Ct 2739 (2004) to support its position that expert witnesses 
should be allowed to testify concerning the law. However, a careful look at these cases 
reveals that both support the Prosecution position that the law should be determined by an 
examination ofthe actual sources ofthe law, not legal expert testimony. In both cases the 
court looked to written works of recognized experts. In Paauette, the Court examined 
whether professional fishing vessels could be captured as prizes of war. The Court 
reviewed "works" that included French treatises, French writers and jurists, German 
books on international law, English text-writers, and so forth. Paauette at 702-706. 
Similarly, in Sosa the Court also looked to written works such as International 
Agreements, international Law Journals surveying various constitutions, Restatements, 
legal briefs from similar cases. and the like. Sosa v. Alvarez-Machain, 124 S. Ct 2739, 
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2767-2769 (2004). Importantly -- neither case involved expert witness testimony. At 
best, they stand for the basic proposition that jurists may rely on written works to help 
gain an understanding of the issue at bar. 

f. Similarly, the military cases cited by the Defense do not hold that that the testimony 
of international law experts is common in military courts. In neither United States v. 
New, 50 M.J. 729 (C.C.A. 1999) nor United States v. Rockwood, 48 M.J. 501,505 n.6 
(C.C.A. 1998) does the court permit testimony before the fact finder. Likewise, none of 
the other U.S. cases cited by Defense holds that a legal expert may testify on the law 
before the "triers of both fact and law." 

g. Just as the defense misstates federal and military holdings, the same is true ofthe 
International Cases cited in defense's motion. The Defense assertion that the 
international cases it cites support its view that international tribunals also routinely admit 
attorney testimony on the law is just plain wrong. The cases cited by the Defense do not 
stand for this proposition. Prosecutor v. Stanislav Galic (IT-98-29-T) [cited by Defense 
as DECISION CONCERNING THE EXPERT WITNESSES EWA TABEAU AND 
RICHARD PHILIPS, 3 July 2002, ICTY and attached to its Response] does not hold that 
anorneys can testify as expert witnesses. That case concerned two non-lawyer, staff 
members from the prosecutor's office that were offered to testify about research reports 
they had previously prepared discussing two topics: population losses in a particular 
siege, and the Sarajevo corps structure. The cases examined whether these witnesses 
could remain impartial despite their employment with the prosecutor's office - not 
whether they could offer opinion on the law. Again the Stanislav Galic case, offered by 
the Defense as their primary supporting case, is not on point. There are no relevant 
similarities between that case and the instant case. 

h. Defense also cites Kunarac. Kovac and Vukovic to advance their position that 
expert witnesses have been permitted to testify concerning the law. What they fail to 
reveal, however, is that the expert in that case was admonished by the Court on three 
distinct occasions concerning the scope of his testimony. Importantly, the Court states 
"We are not going to deal with definitions, how the Yugoslav law views rape, because we 
have our own statute which we are following here . . . " (p. 5368). The court continues 
"[sjurely, though we do not need a ten-minute lecture on what the law of rape is in 
Yugoslavia." (p. 5368). Later in the testimony while the expert was offering an opinion 
about the elements of rape, the Judge again interrupted the witness and stated "the case of 
the Prosecution before this trial Chamber is, as seen, far removed from what the witness 
is describing." (p. 5272) The court further directs, "can you please lead him to what is 
relevant in the case before the Trial Chamber." (p. 5273) Finally, in a third and final 
admonishinent the Court tersely states "Mr. Prodanovic, this is not helping us at all. It's 
not helpful to the case before the Trial Chamber at all." (p. 5374-5375). 

i. Just as Stanislav Galic fails to support defense's position, so do the other 
International cases offered by defense. For instance in both Prosecutor v. Radoslav 
Brdanin and Prosecutor v. Pavle Struear, the offering party submitted written statements 
summarizing the exoected testimonv of the non-lawver exnerts: and the ex~er t s  testified u 

about factual issues in both instances. In Brdanin, witnesses testified on the basis of their 
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"expen reports" concerning command and control doctrine, and artillery and weapon use. 
(Prosecutor v. Radoslav Brdanin Case No. IT-99-36-T (2003). Similarly, in 
Strupar, the witnesses testified concerning military affairs and developments. (Prosecutor 
v .  Pavle Struear, Case No. IT-01-42-PT (2004)). Theses cases did not discuss or even 
involve attorneys testifying as expert witnesses; nor was any other testimony offered 
concerning matters of law 

j. Thc Defense argues throughout its Response that the legal experts will tell the 
Commission "what the law actually is." (Response pp. 1, 3 , 6  and 8.) In fact, the 
Defense goes so far as to state that their testimony is "an especially helpful way of 
instructing commission members" as a counter balance to the potential influence of the 
Presiding Officer. (Response p. 8.) A witness, expert or otherwise, may not instruct the 
finders of fact on the law in any system ofjustice. Black's Law Dictionary defines "jury 
instruction" as follows: 

An instruction given by the judge to the jury concerning the 
law of the case; a statement made by the judge to the jury 
informing them of the law applicable to the case in general 
or some aspect of it; an exposition or the rules or principles 
of law applicable to the case or some branch or phase of it, 
which the jury are bound to accept and apply. 

k. Curiously, the Defense also argues that while the witnesses will instruct the 
members on the law, the witnesses will not claim that this law is "binding law." 
(Response p.6.) These inconsistent positioiis are, at best, confusing and contradictory. 
Clearly the Defense will advocate that the Commission adopt its view of the law and that 
-- if adopted -- it is binding upon thein. This is exactly the type of confusion the court in 
Svrecht v. Jensen, 853 F.2d 805 (10th Cir. 1988), cert. denied, 488 US 1008 (1989) 
warned of when it held that "an expert witness may not give an opinion on ultimate issues 
of law" for two reasons. Id. at 808. Primarily, an "expert" on the law supplants the 
judge's role as the source of the law and creates confusion. Td. at 807. Secondarily, the 
trial process is such that ifone side calls an expert on the law, the other will do so as well. 
Id. at 809. The result is an inefficient process with lengthy testimony of multiple - 
contradictory experts. 

I .  The Defense takes the position that the witnesses he has requested are prominent 
legal scholars who can be expected to take positions that may even support the 
prosecution. According to Defense Counsel they will espouse "neutral, objective 
scholarship ofthe highest level" to members of the Commission. It is perfectly 
acceptable, even desirable, to invite colleagues to an academic symposium to offer 
differing views. But Mr. Hamdan's lawyer is expected to actually know what his 
witnesses will say and how they support his defense theory before presenting thcm to the 
Commission. Compliance with POM 10 enables the opposing party to assess the 
probative value before filing a motion to exclude their testimony and savcs the time and 
expense of hearing legally irrelevant testimony. There is no exception for attorney 
experts 
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m. POM 10 is also consistent with the procedure in international tribunals. To 
support its position that it not comply with POM 10, the Defense cites an obviously out- 
dated ICTY rule regarding expert witnesses, while conveniently overlooking the current 
rule that was amendcd nearly two years ago. Under the current rule, 94 bis, expert 
testimony is offered in the form of a statement and, when accepted by opposing party, the 
statement is then admitted into evidence without calling the witness to testify at all. 
(ICTY, Rules of Procedure and Evidence, 94 bis). In fact, thc academics citcd in 
defense's own motion suggest that current narrowed provisions regarding expert 
testimony are "aimed at expediting the trial and avoiding the unnecessary calling of 
experts." (Judge Richard May and Marieke Wieirda, International Criminal Evidcnce 
(2002) (p. 203) (See also. May and Wierda pp. 204-208 for a complete discussion 
regarding: "Expert Evidence Before the Modern Tribunals" which lists the various 
experts who may properly provide evidence to international courts. Notably absent from 
their litany of experts are lawyers.) Not only does POM 10, and ICTY Rule 94 b i ~  direct 
that witness testimony be summarized, ironically, so does the very case that defense cites 
and appends (Prosecutor v. Stanislav Galic). Sunislav demonstrates that attorneys 
are required to offer expected testimony of offered witnesses under lCTY Rule 94 his. III  
that case, the Prosecution submitted statements, research reports, and addenda to 
articulate the expected witness testimony. Ironically, and contrary to defense's cited 
authority, Dcfense Counsel reruscs to comply' with POM I0 (which is similar to ICTY 
Rules of Evidence 94 bis), which also requires a separate written proffer of expected 
testimony for each witness requested. (POM 10.14(a-j). 

6. Files Attached. None 

7. Oral Areument. This motion can be resolved without the necessity of oral argument. - 
Commander, U.S. Navy 
Prosecutor 
Oftice of Military Commissions 
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UNITED STATES OF AhlERICA 

v. 
) MOTION FOR HEARING 
) BEFORE APPOINTING 
) AUTHORITY 

SALIM AHMED HAMDAN 
) 
1 

2 A u g u s t ~ 0 4  

Request for Hearing hefore Appointing Authority 

1. Based on the attached email from the Presiding Officer, the Defense in the above 
captioned case understands that the Presiding Officer expects the government to clarify 
his role by issuing "guidance". The Defense understands "guidance" in ihe context of the 
attached email to mean a revised or new instructiotdorder clarifying the powers and role 
of the Prcsiding Officer. lf this is in fact what Presiding Officer is seeking from the 
government, either in the form of a new or revised Military Commission 
InstructioniOrder or in the form of other guidance issued by the Appointing Authorities 
office. Defense Counsel request anopportunity to bc brief this issue and be heard by the 
Appointing Authorityor any other authority who will be promulgating this "guidance.': 

2. As Commission proceedings have commenced in Mr. Hamdan's case, further 
instructions at the Prosecutor's request that substantially alter the prescribed power of 
personnel within the Commission are substantive procedural changes made unilaterally 
and at least partially informed on the basis ofex-parte communications. Such procedure 
during course of litigation raises on the part of the Defense in the above captioned case, 
concerns of the perception and actual fairnessof Mr. Hamdan's hearing 

3.  The Defense is specifically concerned that the Presiding Officer's approach complies 
neither with existing Military InstructionsiOrders for Commissions, historical president, 
and fails to promote a atmosphere of full and equal discourse between members of the 
Commission concerning issues of law and fact necessary for a just finding. The 
Presiding Officer currently proposes to sit as a de facto Military Judge throughout the 
course of the proceedings and thcn deliberate with the other members. Such a 
proposition is not in keeping with AngloIAmerican notions ofjustice and the deliberative 
process and will almost certainly give the Presiding Offer a disproportionate voice in the 
deliberative process. 
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4. The Defense requests that the Appointing Authority consider this motion to be a 
formal request for hearing and that this motion be made pan of the record of trial in Mr. 
Hamdan's case and that in keeping with a public trial that this motion be published to the 
public. A written response to this request is requested. 

CHARLES SWIFT 
Lieutenant Commander, JAGC, U.S. Navy 
Detailed Defense Counsel 

Attachment: Email of 31 July 04 from COL Brownback, Presiding Officer to LCDR 
Charles Swift, Detailed Defense Counsel. US v. Haindan 
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UNITED STATES OF AMERICA 

v. 

SALIM AHMED HAMDAN 

1 
1 
) DEFENSE MOTION TO 
) DISMISS FOR VIOLATION OF 
) ART. 103 OF THE THIRD 
) GENEVA CONVENTlON OF 
) 1949 
1 
) 1 October 2004 

1. Timelincss. This ~uotion is submitted within the time frame established by the Presiding 
Officer's order during the initial session of Military Commissions on 24 August 2004. 

2. Kelicf Sought The Miliury Comniisslon find tha~ the protc;tions gr:inted undcr ,\rticl< 103 
ol the 'Third Gcncva Csn\,ention applv to hlr. Hsmdan and that thc Ciovcrnment's J:Isv o t 'm~~rc  
than 8 months in charging and bring Mr. Hamdan to trial after placing him in conditivns 
amounting to pre-trial confinement violates Article 103's requirement that under no 
circumstance shall pre-trial confinement exceed 3 months and dismiss the charge against Mr. 
Hamdan. 

3. Overview. The gokernment held Mr. Hamdan in pre-trial segregation for 8 months without 
informing him of the charge against him. Article 103 of the Third Geneva Convention provides 
that "judicial investigations relating to a prisoner of war shall he conducted as rapidly as 
circumstances permit and so that his trial shall take place as soon as possible." In the event that a 
prisoner of war is placed in confinement that, Arlicle 103 further provides that "in no 
circumstances shall this confinement exceed three months". Mr. Hamdan is entitled to 
protections of Article 103 as he is presumcd to be a prisoner of war under Article 5 of the Third 
Geneva Convention and U.S. Army Regulation 190-8, until such time as his status has been 
determined by competent triburdl. To date, Mr. Hamdan has not received such a tribunal and 
must accordingly be presumed to be a POW for the purposes of protection under Article 103. 

a. On 13 November 2001, President Bush issued a military order pursuant to the 
authority vested in him as President of the United States and Commander in Chief of the Armed 
Forces of the United States by the Constitution and laws of tht: United States vesting in the 
Secretary of Defense the authority to try by military comn~ission those persons that President 
determincd wcre subject to the order. 

b. Subsequent to the President's Military Order of 13 November 2001, Mr. Hamdan was 
taken prisoner by indigenous Afghanistan forces in late November 2001, where upon he was 
subsequently turned over to U.S. personnel for a bounty and has been detained by the United 
States government ever since. 
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c. On or about July 2002, Mr. Hamdan was transferred from Afghanistan to 
Gua~~tailamo Bay where he was initially held in Camp Delta. 

d. Camp Deltaconsists of cell block units holding 20 detainees in individual cells, is 
open to the air, and permits conversations betwem detainees. 

e. On 3 July 2003, the President of the ilnited States detcrmiiied that Mr. Hamdan was 
subject lo his military order of 13 November 2001. 

t On or about 14 December 2003, Mr. liamdan was transferred on order of 
Commander, JTF Guantanamo to Camp Echo into pre-trial segregation, pursuant to preparation 
for trial by Military Commission. 

g, On 15 December 2003, The Chief Prosecutor for Military Commissions requested 
that the Chief Defense Counsel detail counsel to Mr. Hamdan for the limited purpose of 
negotiating a pre-trial agreement. 

h. On I8 December 2003, the Chief Defense Counsel detailed LCDR Charles D. Swift, 
JAGC, USN. as Mr. Hamdan's military Defense Counsel. 

i. On 3 1 January 2004, Detailed Defense Counsel met with Mr. Hamdan and explained 
his rights in conjunction with Military Commissioti and the governments stipulation that detailed 
defense counsel's access was conditioned on Mr. Hamdan's willingness to enter into pre-trial 
negotiations. 

j. On 12 February 2004, Detailed Defense Counsel on behalf of Mr. Hamdan submitted 
a demand for charges and for a speedy trial. 

k. On 23 February 2004, the Legal Advisor to the Appointing Authority denied the 
applicability of Article 10 of the UChlJ, without further explanation or charges. 

I. Following Defense demand for spcedy trial, C D R  JAGC, USN, Detailed 
Prosecutor in the subject case, orally stated to Detailed Defense Counsel that Mr. Hamdan's case 
was going to be "moved to the back of the stack." 

m. 13 July 2004, a charge of conspiracy to commit terrorism against Mr. Hamdan was 
referred to this Military Commission. 

n. The first session of Mr. Hamdan's Military Commission was held on 24 August 2004. 

a. x'e Geneva Conventions Bar 'This Trial 
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1. Article 103 of the Geneva Convention Relative to the Treatment of Prisoners 
of War, Aug. 12, 1949, 6 U.S.T. 3316,75 U.N.T.S. 135 ("GPW), provides in pertinent part that 

Judicial investigations relating to a prisoner of war shall be conducted as 
rapidly as circumstances permit and so that his trial shall take place as 
soon as possible. A prisoner of war shall not be confined while awaiting 
trial unless a member of the armed forces of the Detaining Power would 
be so confined if he were accused of a similar offence, or if it is essential 
to do so in the interests of national security. In no circumstances shall this 
confinement exceed three months. Id. art. 103.6 U.S.T. at 3394 (emphasis 
added). 

2. This speedy trial provision is mandatory: "in no circumstances" may 
the detaining power decide midstream whether to charge an enemy combatant with a 
crime-such decisions must be made within threc months of the prisoner's initial 
confinement or the trial is explicitly barred by the Geneva Conventions. In this case, Mr. 
Hamdm has been held in pre-commission solitav confinement for over nine months 
prior to being brought to trial. This conduct violates Article 103 of the Geneva 
Convention (GPW). 

b. Article 103 Aaplies to Mr. Hamdan 

1. Regardless of whether Mr. Harndan is ultimately determined to be a prisoner 
of war or not, he is currently entitled to the protections of Article 103. The 1949 Geneva 
Convention mandates, in Article 5, that, "[slhould any doubt arise as to whether persons, having 
committed a belligerent act and having fallcn into the hands of the enemy, belong to any of the 
categories [entitled to POW protections], such persons shall enjoy the protection of the present 
convention until such time as their status has been determined by a competent tribunal." GPW 
art. 5.6 U.S.T. at 3324 (emphasis added). The United States signed the GPW in 1949 and the 
United States Senate ratified it in 1955. 

2. Moreover, Articles 5 and 103 hove been implemented in the domestic law of 
the United States through binding regulations proinulgated by every department of the U.S. 
Military: 

Allpersons taken into custody by U.S. forces will be provided with the 
protections of the GPW until somc other legal status is determined by 
competent legal authority. Army Regulation 190-8, Enemy Prisoners of 
War, Retained Personnel, Civilian Internees and Other Detainees 9 1- 
5(a)(2) (1 997), available at h~www.apd.m~nil/pdflileslrl90 8 pdf 
[hereinafter AR 190-81 (emphasis added). 

' This regulation was jointly promulgated by the Headquarters of the departments of the Army, Navy, Air 
Force, and Marine Corps in Washington, D.C. on October 1 ,  1997. The regulation itself explicitly states that its 
purpose is to implement international law as set forth in the GPW: "This regulation implements international law. 
both customary and codified, relating to EPW [enemy prisoners of war], RP [retained personnel], C1 [civilian 
internees]. and ODs [other detainees], which includes those persons held during military operations other than war. 
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In addition to this general statement implementing the GPW, both Article 5 and Article 
103 is the subject of specific, detailed sections of AR 190-8, which closely track the 
language of the GPW. For example, AR 190-8 S1-6 provides: 

1-6. Tribunals 

a. In accordance with Article 5, GPW, if any doubt arises as to 
whether a person, having committed a belligerent act and been taken into 
custody by the US Armed Forces, belongs to any of the categories 
enumerated in Article 4, GPW, such persons shall enjoy the protection of 
the present Convention until such time as their status has been determined 
by a competent tribunal. 

b. A competent tribunal shall determine the status of any person not 
appearing to be entitled to prisoner of war status who has committed a 
belligerent act or has engaged in hostile activities in aid of enemy armed 
forces, and who asserts that he or she is entitled to treatment as a prisoner 
of war, or concerning whom any doubt of a like nature exists. 

3. Thus, the mere assertion by thedetainee of protected status is sufficient to 
require military authorities to afford the detainee the protections of the GPW pending a 
determination by a competent tribunal. The provisions that immediately follow, $ 1-6 (c)-(g). 
describe in detail the procedures that should be followed in implementing GPW Article 5. In his 
concurring opinion in Hamdi v. Rumsfeld, Justice Souter, joined by Justice Ginsburg, correctly 
noted that these regulations were "adopted to inrplement the Geneva Convention." 124 S.Ct. 
2633,2658 (June 28,2004) (emphasis added). 

4. Likewise, AR 190-8 § 3-7(h) tracks almost exactly the language of Article 
103: 

h. Confinement. A pretrial investigation of an offense alleged to 
have been committed by a detainee will be conducted as soon as 
circumstances permit so that trial, if warranted, will take place as soon as 
possible. A detainee will not be confined while awaiting trial unless a 
member of U.S. Arn~ed Forces would be so confined if accused of a 
similar offense, or unless national security would be served. I n  no case 
will this confinement exceed 3 months. 

i. Retention of Geneva Benefits. Persons prosecuted for an act 
committed before capture will retain, even if convicted, the protections of 
the Geneva Convention. (emphasis added). 

5. The phrase "Retention of Geneva Benefits" in 5 3-7(i) is also highly 
significant, indicating that detainees are afforded the protections of the GPW at the 

The principal treaties relevant to this regulation are ... (3) The 1949 Geneva Convention Relalive to the Treatment o 
Prisoners of War (GPW)." AR 190-8 5 I-l(b). Review ~xhibit 
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beginning of their detention, and do not lose them s~bsequently.~ These regulations and 
their predecessors have long been included in U.S. Military training manuals, which 
provide further evidence of implementation.3 

6. The legislative history of the GPW also establishes that the provisions at issue 
here have been implemented. In its Report recommending that the Senate give its advice and 
consent to ratification of the 1949 Geneva Conventions, the Senate Committee on Foreign 
Relations stated: "[Ilt appears that very little in the way of new legislative enactments will be 
required to give effect to the provisions contained in the four conventions." S. Exec. Rep. No. 
84-9 (1955) [hereinafter "Ratifying Report"] at 30. The Committee identified only four areas 
where additional implementing legislation would be required. none of which are relevant here.4 
With respect to the GPW Articles relating to "grave breaches," the Committee noted: 

The committee is satisfied that theobligations imposed upon the United 
States by the "grave breaches" provisions are such as can be met by 
existing legislation enacted by the Federal Government within its 
constitutional powers. A review of that legislation reveals that no further 
measures are needed to provide effective penal sanctions or procedure for 
those violations of the conventions which have been considered in this 
portion of the report. Ratifying Report at 27. 

7. Furthermore, "[tlhere can, of course, be instances in which the United States 
Constitution, or previously enacted legislation, will be fully adequate to give effect to an 
apparently non-self-executing international agreement, thus obviating the need of adopting new 
legislation to implement it." Id. As noted above, the Ratifying Report expressly stated that this 

AR 190-8 5 3-7(i) tracks the language of GPW Article 85 

' See, e.g., Dep't of the Army, Field Manual no. 27-10, The Lrnv of land  Warfare, ch. 3 5 111 71 (1956) 
([Article 51 applies to any person not appearing to be entitled to prisoner-of-war status ... who asserts that he is 
entitled to treatment as a prisoner of war or concerning whom any other doubt o i a  like nature exists") (unchanged 
by 1976 revision), available at www.adtdl.armv.11~-bin!adtl.dll!hl27-I OICh.3.htm; Dep't of the Navy, The 
Commander's Handbook 011  the Law of Naval Operalions $ I 1.7 (1995) ("Individuals captured as spies or as illegal 
combatants have the right to assert their claim of entitlement to prisoner-of-war status before a judicial tribunal and 
have the question adjudicated"); The Judge Advocate General's School, Operalional Law Handbook 22 (William 
OBrien, ed., 2003) (instructing judge advocates to "advise commanders that, regardless ofthe nature ofthe conflict, 
all enemy personnel should initially be accorded the protections of the GPW Convention (GPW), at least until their 
status has been determined) (emphasis added). 

The implementing legislation deemed necessary was as follows: (I)  modification of  I8  U.S.C. 5 706 
relating to the commercial use of the Red Cross emblem, (2) legislation to provide workmen's compensation for 
civilian internees, (3) legislation to exempt relief shipments 'om import, customs, and other duties, and 
(4) appropriate penal measures to enforce provisions that only POW or internment camps be identified by the letters 
PW, PG. or IC. Ratifying Report at 30-3 1. Review Exhibit ~ 5 3  
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is precisely the situation in this case, as very little new legislation was deemed necessary to 
implement the GPW in its entirety.5 

8. Because it is undisputed that (1) there has been no determination by an Article 
5 tribunal that Hamdan is not entitled to the protection of the GPW, and (2) he has been held in 
pre-trial solitary confinement for over 8 months (without charges having been preferred against 
him for 7 months), this commission should find as a matter of law that the Government has 
violated the GPW. 

c. The Provisions of the GPW at Issue in this Action are Self Executing 

I .  Self-execution is not even important to this challenge. since the government is 
relying on intemational law as the source of authority for these commissions. Having designed a 
procedure to enforce international law, they are bound by its procedures and limitations. 

2. In any event, even if one were to disregard that, and to disregard also the fact 
that the military's own regulations implement Article 5 and Article 103 of the Geneva 
Convention, it would still not help the Government because those provisions of the Geneva 
Convention are self-executing. The Supremacy Clause of the United States Constitution declares 
that "This Constitution, and the laws of the United States which shall be made in pursuance 
thereof; and all treaties made, or which shall be made, under the authority of the United States, 
shall be the szrprelne law of the land." Art. VI. 

3. A self-executing treaty is one that operates as law without requiring 
implementing legislation or Executive action. 

Courts in the United States are bound to give effect to.. .international 
agreements of the United States, except that a "non-self-executing" 
agreement will not be given effect as law in the absence of necessary 
implementation. 

An intemational agreement of the United States is 'non-self-executing' (a) 
if the agreement manifests an intention that it shall not become effective as 
domestic law without enactment of implementing legislation, (b) if the 
Senate in giving advice and consent to a treaty, or Congress by resolution 
requires implementing legislation, or (c) if implementing legislation is 
constitutionally required. Restatement $ 11 1 11 3-4 (1987). 

"Whether an international agreement is self-executing is a matter of interpretation to be 
determined by the courts," Diggs v. Richardson, 5 5 5  F.2d 848,851 (D.C. Cir. 1976) 
(citing Restatement (Second) of Foreign Relations 5 154 (1965)). "If a treaty contains 
language clearly indicating its status as self-executing, courts regard that language as 
conclusive." McKesson HBOC, Inc. v. Islamic Republic ofIran. 271 F.3d 1101, 1107 

"In fact, Congress has rarely refused to implement an admittedly valid international agreement." 
Restatement 5 11 1, Rpt.3 Note 7. 3 5-/e Review Exhibit 
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(D.C. Cir. 2001). It is well established that some provisions of a treaty may be self- 
executing. and others not. Lidas, Inc. v. linited States, 238 F.3d 1076, 1080 (9th Cir. 
2001) (citin cases and quoting Restatement 5 I l l ) ;  United States v. Postal, 589 F.2d ,a , 862,884 (5 Clr. 1979) ("A treaty need not be whnlly self-executory or wholly 
executory"). 

4. "A treaty may create judicially enforceable rights if the signing parties so 
desire." Cnrdenas v. Smith, 733 F.2d 909, 918, (D.C. Cir. 1984). "When no right is explicitly 
stated, courts look to the treaty as a whole to determine whether it evidences an intent to provide 
a private right of action." Tel-Oren v. Libyan Arab Republic, 726 F.2d 774, 808-809 (D.C. Cir. 
1984) (Bork, J., concurring) (suggesting that treaties that "speak in terms of individual rights" 
may be regarded as self-executing). 

Since generally the United States is obligated to comply with a treaty 
as soon as it comes into force for the United States, compliance is 
facilitated and expedited if the treaty is self-executing. Moreover, when 
Congressional action is required but delayed, the United States may be in 
default on its international obligation. Therefore, if the Executive Branch 
has not requested implementing legislation and Congress has not enacted 
such legislation, there is a strong presumption that the treaty has been 
considered self-executing by the political branches, and should be 
considered self-executing by the courts. (This is especially so if some 
timc has clapsed since the treaty has come into force.) In that even, a 
finding that the treaty is not self-executing is a finding that the United 
States has bccn and continues to be in default, and should be avo~ded. 

In general, agreements that cad readily be given cffect by executive or 
judicial bodies, federal or State, without further legislation, are deemed 
self-executing, unless a contrary intention is manifest. Obligations trot to 
act, or to act only subject to limitations, are generally self-executing. 
Restatement 51 11, Rpt.'s Note 5 (emphasis added). 

5. In an opinion characterized by the Supreme Court as "very able" (see United 
States v. Rauscher, 119 U.S. 407,427-28 (1886)), the Kentucky Court of Appeals stated: 

When it is provided by treaty that certain acts shall not be done, or that 
certain limitations or restrictions shall not be disregarded or exceeded by 
the contracting parties, the compact does not need to be supplemented by 
legislative or executive action, to authorize the courts of justice to decline 
to override those limitations or to exceed the prescribed restrictions, for 
the palpable and all-sufficient reason, that to do so would be not only to 
violate the public faith, but to transgress the "supreme law of the land." 
Commonwealth v. Hawes, 76 Ky. (13 Bush) 697,702-03 (1978) (emphasis 
added). 

6. The Supreme Court has long recognized that individual rights established by 
treaty are directly enforceable in federal courts, even in the absence of implementing legislation: 
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[A] treaty may also contain provisions which confer certain rights upon 
the citizens or subjects of one of the nations residing in the territorial 
limits of the other, which partake of the nature of municipal law, and 
which are capable of enforcement as between private parties in the courts 
of the country.. .. A treaty, then, is a law of the land as an act of 
Congress is, whenever its provisions prescribe a rule by which the rights 
of the private citizen or subject may be determined. The Head Money 
Cases, 112 U.S. 580, 598 (1884) (emphasis added)6; see also Kolovrat v. 
Oregon, 366 U.S. 187 (1961) (recognizing claim under a treaty as a 
defense against state action in taking of property); Jordan v. Tashiro, 278 
U.S. 123, 130 (1928) (relying on treaty provisions to uphold issuance of a 
writ of mandamus against state official); Asakura v. City of Seattle, 265 
U.S. 332, 339-41 (1924) (recognizing private right of action for injunctive 
relief against enforcement of municipal ordinance in violation of treaty 
with Japan); Chew Hong v. United States, 112 U.S. 536 (1884) (holding 
that habeas petitioner could properly claim rights to leave the country and 
return as established by treaty with China); UnitedStates v. Percheman, 
32 U.S. (7 Pet.) 51, 88-89 (1833) (holding that private rights established 
by treaty are enforceable). 

7. In this case, both the plain language and the history of the GPW demonstrate 
that the Convention (I) was intended to confer rights on private individuals, and (2) is self- 
executing in many of its provisions, including those at issue here. First, the language of the 
GPW clearly creates judicially enforceable rights held by individual detainees. For example, 
GPW Article 5 expressly secures rights to "persons ... having fallen into the hands of the enemy" 
and provides that "such persons shall enjoy the protection of the present Convention until such 
time as their status has been determined by a competent tribunal." 6 U.S.T. at 3324. Article 6 
states that no agreement between or among nations "shall adversely affect the situation of 
prisoners of war, as defined by the present Convention, nor restrict the rights that it confers 
ripon them." Id. (emphasis added). Article 7 provides that POWs "may in no circumstances 
renounce in part or in entirety the rights secured to them by the present Convention." Id. 
(emphasis added). Article 78 provides that prisoners "shall have the right to make known to the 
military authorities" their requests and complaints regarding the conditions of their captivity. Id. 
at 3566. This article authorizes prisoners acting directly, not through their nation's diplomats, to 
bring their claims to the attention of the detaining power. Thus, there can be no serious doubt 
that the GPW confers rights on private individuals, and not just on nations. 

8. In revising the Geneva conventions of 1929, which had failed to provide 
adequate protection during World War 11, the United States sought "to ensure humane treatment 
of POWs - not to create some amorphous, unenforceable code of honor anlong the signatory 
nations." UnitedStates v. Noriega, 808 F .  Supp. 791, 799 (S.D. Fla. 1992) ("[Ilt is inconsistent 
with both the language and spirit of [the GPW] and with our professed support of its purpose to 
find that the rights established therein cannot be enforced by individual POWs in a court of 

In The Head Monev Cases, the Supreme Court analyzed different provisions of a treaty separately to 
determine whether they were self-executing. 

. 2 5 - 4  Revis# -*!'ii:it - ...~- 

Page // 2 Of-- 

Review Exhibits 21 to 29
Nov. 8, 2004 Session
Page 173 of 362



law.. .."). The legislative history of the GPW also bears this out. The authors of the RatiQing 
Report noted that "[elxperience acquired during 1939-45 amply demonstrated the necessity of 
bringing [earlier treaties] up to date, making them susceptible of more uniform application and 
more definite in interpretation, and further improving them so as to provide greater and more 
effective protection for the persons whom they were intended to benefit.. . . The function of the 
new texts [including the GPW] is to providc bctter protection.. .." Ratifying Report at 2. The 
1929 Geneva Convention failed because of its reliance on reciprocity and diplomatic protest, 
principles that the GPW replaced with legally binding injunctions. As the Committee noted, 
"[tlhe practices which [the present Conventions] bind nations to follow i~npose no burden upon 
us that we would not voluntarily assume in a future conflict without the injunctions of a formal 
treaty obligations." Ratifying Rcport at 32 (emphasis added). The Committee recommended 
that consent to ratification be given, despite "the possibility that at some later date a contracting 
party may invoke specious reasons to evade compliance with the obligations of decent treatment 
which it has freely assumed in these instruments. Id. (emphasis added). 

9. Thus, the intent and the acknowledgement of the United States in ratifying the 
GPW was that it was a binding obligation. This is also apparent from new language in the GPW 
requiring the contracting parties "to ensure respect for the present Convention in all 
circumstances." This language, absent from the 1929 Convention, was placed in the very first 
Article of the GPW. As the official ICRC commentary to the Convention explains: 

By undertaking this obligation at the very outset, the Contracting Parties 
drew attention to the fact that it is not merely an engagement concluded on a 
basis of reciprocity.. .. It is rather a series of unilateral engagemewts 
solemnly contracted before the world as represented by the other Contracting 
Parties. Ojficial ICRC Cvrnrnrnrarj at 17-18 (emphasis added). 

LO. This result is further confirmed by analyzing the criteria for self-execution set 
forth in Restatement 5 11 1. None of the conditions recognized as characteristic of a non-self- 
executing provision exists with respect to Article 103 or Article 5 .  That is, (1) the GPW does not 
"manifest an intention that it shall not become effective as domestic law without the enactment 
of implementing legislation," (2) the Senate, in giving consent to the treaty, did not "require 
implementing legislation" for those Articles, and (3) implementing legislation is not 
"constitutionally required." Restatement 5 11 1 7 4. 

11. Moreover, the right secured to Hamdan by Article 103 is the right not to be 
held in pretrial incarceration for more than 3 months. As such, it falls squarely within that 
category of treaty provisions described in Hawes that "certain acts shall not be done, or certain 
limitations or restrictions shall not be disregarded or exceeded." Huwes, 76 Ky. (13 Bush) at 
702-03. Such provisions do not need addition legislative or executive implementation, and are 
rcadily enforceable in the federal courts. Accordingly, Article 103 should be deemed self- 
executing. Article 5 is likewise a provision that a certain act not be done, specifically, n detaincc 
shall not be stripped of the protections of the GPW unless a competent tribunal determines that 
the detainee is not a protected person under the tcrms of the Convention. 

12. Here again, no implementing legislation is required to give effect to this 
provision. Rather, because GPW Articles 5 and 103 "prescribe a rule by which the rights of the 
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private citizen or subject may be determined," federal courts can and must enforce these treaty 
obligations, even without implementing legislation. The Head Money Cases, 112 U.S. at 598; 
see also Asakura, 265 U.S. at 341 ("The rule of equality established by [the treaty] cannot be 
rendered nugatory in any part of the United States by municipal ordinance or state laws.. .. It 
operates itself without the aid of any legislation, state or national; and it will be applied and 
given authoritative effect by the courts."). 

13. In sum, the Geneva Conventions require that, "In no circ~rmstances shall this 
confinement exceed three months." But Mr. Hamdan has been held for far, far, longer, and in 
solitary confinement to boot. This Commission, which is evidently constituted to enforce 
international law, is bound by it as well. And the-Geneva Conventions require that this 
prosecution be dismissed for this flagrant violation of the law. 

6 .  Files Attached. None. 

7. Oral Argument. Is required. The Presiding Officer has instructed the Colnmission members 
that he will provide the Commission members with his interpretation of the law as he sees it, but 
that the Commission members are free to arrive at their own conclusions. The Defense asserts 
its right to be heard following the Presiding Officer's pronouncement via oral argument in order 
for the remainder of the Commission members to be informed as to the reasons for the Defense's 
support or opposition to the Presiding Officer's position. Additionally, the Defense intends to 
call expert witnesses and to incorporate their testimony into this motion via oral argument. 

8. List of Legal Authority Cited. 

a. Geneva Convention Relative to the Treatment of Prisoners of War, Aug. 12, 1949, 6 
U.S.T. 3316,75 U.N.T.S. 135 

b. Army Regulation 190-8, Enemy Prisoners of War, Retained Personnel, Civilian 
Internees and Other Detainees § 1-5(a)(2) (1 997), available at 
http://www.apd.a1~n~y.mil/pdffiles/rl90 8.pdf 

c. Hamdi v. Rumsfrld. 124 S.Ct. 2633,2658 (June 28,2004) 

d. Art VI, United States Constitution 

e. Diggs v. Richardson, 555 F.2d 848, 851 (D.C. Cir. 1976) 

f. McKesson HBOC, Inc. I>. I.slamic Repzrblic ofIran, 271 F.3d 1101, 1107 (D.C. Cir. 
2001) 

g. Lidas, Inc. v. UnitedSfates, 238 F.3d 1076,1080 (9th Cir. 2001) 

h. United States v. Postal, 589 F.2d 862,884 (5" Cir. 1979) 

i. Curdenas v. Smith, 733 F.2d 909,918, (D.C. Cir. 1984) 
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j. Tel-Oren v. Libyan Arab Republic, 726 F.2d 774,808-809 (D.C. Cir. 1984) 

k. Unired States v. Rauscher, 119 U.S. 407,427-28 (1886) 

I.  Commonwealrh v. Hawes, 76 Ky. (13 Bush) 697,702-03 (1978) 

m. The Head Money Cases, 112 U.S. 580,598 (1884) 

n. Kolovrat v. Oregon, 366 U.S. 187 (1961) 

o. Jordan v. Tashiro, 278 U.S. 123, 130 (1928) 

p. Asakura v. City qfSeattlr, 265 U.S. 332,339-41 (1924) 

q. Chew Hong v. United States, 112 U.S. 536 (1 884) 

r. United States 1. Percheman, 32 U.S. (7 Pet.) 51,88-89 (1833) 

s. UnitedStates v. Noriega, 808 F .  Supp. 791, 799 (S.D. Fla. 1992) 

t. Official ICRC Commentary 

9. Witnesses and/or Evidence Required. The Defense may call one or more of the following 
witnesses in support of this motion: David Brahms, Anne Slaughter, Lee Gunn, John Hutson, 
Richard O'Meara, Linda Malone, David Vladeck, Derek Jinks, Ryan Goodman, Carlos Vasquez, 
Doug Cassell, andlor Bridget Arimond (all Curriculum Vitae's are attached as available). All of 
these individuals are experts in the area of international human rights law including the Geneva 
Conventions. The expert testimony is probative to a reasonable person under the circumstances 
presented, specifically based on the individual's skill, knowledge, training, and education. They 
each possess specialized knowledge of the laws of intemational human rights and as they are 
applied in the United States. The application and substance of such laws is a legal finding to be 
made by members of the Military Commission beyond the training and expertise of lay persons. 
As such, the expert testimony provided by one or more of the above named individuals will 
assist the Commission members in understanding and determining whether the President's 
Military Order of 13 November 2001 violates the Geneva Conventions. 

10. Additional inforniation. 'The Delknsc is in the process of identiljing which ot'thc above 
cxpens arc available for a 8 No\,emhcr hearing date and \\ 'ill  identify holn ths ahsve li3t the 
expert(s) intended to be called by the ~ e f e n s e a t  the earliest opportunity. 

CHARLES D. SWIFT 
Lieutenant Commander, JAGC., US Navy 
Detailed Military Defense Counsel 
Office of Military Commissions 
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) 
) 
) PROSECUTION RESPONSE 1'0 

UNITED STATES OF AMERICA ) DEFENSE MOTION TO DISMISS 
) (VIOLATION OF ARTICLE 103 

v. ) OF THE THlRD GENEVA 
) CONVENTION AND IJNITED 

SAI.IM AHMED HAMDAN 1 STATES GOVERNMENT 
) REGULATIONS) 
) 
) 
) 15 October 2004 

1. Timeliness: This Motion is filed in a timely manner as per the Presiding Officer's 
Order. 

2. Position on Motion: The Defense's Motion to dismiss should be denied. 

3. Facts Aqeed upnn hy the Prosecution: The Prosecution admits the facts alleged by 
the Defcnsc in subparagraphs 40') and 4(n) for the purposes of this motion. 

a. The Chief Prosecutor did not ask that counsel be appointed to the Accused for 
Ule limited purpose of negotiating a pretrial agreement, but ". . . to advise Mr. Hamdan 
on how he might engage in pretrial discussions with a view towards resolving the 
allegations against him." See Memorandum dated 15 December 2003, Subject: Target 
Letter Re: Military Commission of Mr. Salem Ahmed Salem Hamdan, attached. 

b. On 23 February, the Legal Advisor to the Appointing Authority did send a 
reply to the Defense hi t ,  contrary to the Defense's misrepresentation, it did contain an 
explanation. See Memorandum date 23 February 2003, Subject: In the Case of Salem 
Ilamdul: Questions Regarding Application of Article 10, UCMJ, attached. It explained 
that the Accused was being held based on his status a s  anunlawful combatant (a basis 
unrelated to military commissions). 

c. The "back of the stack" allegation is an absolute misrepresentation. CDR- 
never said what LCDR Swift has quoted him as saving. c ~ ~ e r e l v  told LCDR - - - 
Swift that he did not control the eider of cases and that he did not know when he would 
be tried if a plea agreement were not reached. 

d. On 13 July 2004, a charge of conspiracy to commit the following offenses was 
referred to this Military Commission: attacking civilians; attacking civilian objects; 
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murder by an unprivileged belligerent; destruction of property by an unprivileged 
belligerent; and terrorism. 

5. Legal Authority Cited: 

a. The Geneva Convention Relative to the Treatment of Prisoners of War, 6 
U.S.T. 3316 (1955). 

b. Hamdi v. Rumsfeld, 316 F.3d 450 (4" Cir. 2003) 

c. A1 Odah v. United States, 321 F.3d 1134 (D.C. Cir. 2003) 

d. Rasul v. Bush, 124 S.Ct. 2686 (2004) 

e. Tel-Oren v. Libyan Arab Republic, 726 F.2d 774 (D.C. Cir. 1984) 

f. Handel v. Artukovic, 601 F.Supp. 1421 (C.D. Cal. 1985) 

g. War Crimes Act of 1996, 18 U.S.C. 5 2441 

h. Johnson v. Eisentrager, 339 U.S. 763 (1950) 

i. United States v. Noriega, 808 F.Supp. 791 (S.D. Fla. 1992) 

j. United States v. Lindh, 212 F.Supp.2d 541 (E.D. Va. 2002) 

k. Memorandum for the Vice President, et al. From President, Re: Humane 
Treatment of a1 Qaeda and Taliban Detainees (Feb. 7, 2002) 

1. Dep't of the Navy v. Egan, 484 U.S. 518 (1988) 

m. Chicago & S. Air Lines v. Waterrnan S.S. Corn., 333 U.S. 103 (1948) 

n. Kolovrat v. Oregon, 366 U.S. 187 (1961) 

6. Discussion: 

The Defense moves this commission to dismiss the charges against the Accused on 
speedy trial grounds pursuant to Article 103 of the Geneva Convention Relative to the 
Treatment of Prisoners of War (GPW), 6 U.S.T. 3315 (1955). The Defense's motion 
should be dismissed because the GPW are not self-executing and do not apply to al 
Qaida. 
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Article 103 of the GPW is not self-executing. 

Federal law distinguishes "self-executing" international agreements kom "non- 
self-executing" international agreements. An international agreement is "non-self- 
executing" in any of the following circumstances: 

a. if the agreement manifests an intention that it shall not become effective as 
domestic law without the enactment of implementing legislation, or 

b. if the Senate in giving consent to a treaty, or Congress by resolution, requires 
implementing legislation, or 

c. if implementing legislation is constitutionally required 

Restatement (Third) of Foreign Relations Law 5 11 l(4) (1987). If a treaty is "non-self- 
executing" then it does not give individuals rights that they may enforce in a judicial 
proceeding. "Courts in the United States are bound to give effect to . . . international 
agreements of the United States, except that a 'non-self-executing' agreement will not be 
given effect as law in the absence of necessary implementation." Id. 11 1 (3). 

That the GPW is not self-executing is demonstrated in the text of the GPW, its 
legislative history, and case law. Indeed the GPW contains many provisions that, when 
considered together, demonstrate that the contracting parties understood that violations of 
the treaty would be enforced through diplomatic means. As the Fourth Circuit recently 
explained: 

What discussion there is [in the text of the GPW] of enforcement 
focuses entirely on the vindication by diplomatic means of treaty 
rights inherent in sovereign nations. If two warring parties 
disagree about what the Convention requires of them, Article 1 1 
instructs them to arrange a "meeting of their representatives" with 
the aid of diplomats from other countries, "with a view to settling 
the disagreement." Geneva Convention, at Article 1 1. Similarly, 
Article 132 states that "any alleged violation of the Convention" is 
to be resolved by a joint transnational effort "in a manner to be 
decided between the interested Parties." @. at art. 132; cf. id. at 
arts. 129-30 (instructing signatories to enact legislation providing 
for criminal sanction for "persons committing . . . grave breaches 
of the present Convention"). We therefore agree with other courts 
of appeals that the language in the Geneva Convention is not "self- 
executing" and does not "create private rights of action in the 
domestic courts of the signatory countries." 

Harndi v. Rumsfeld, 316 F.3d 450,468-469 (4" cir. 2003), vacated on other grounds, 124 
S.Ct. 2686 (2004). See also Al Odeh v. United States, 321 F.3d 1134, 1147 (D.C. Cir. 
2003) (Randolph, J., concurring), overruled on other grounds, Rasul v. Bush, 124 S.Ct. 
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2686 (2004); Tel-Oren v. Libvan Arab Republic, 726 F.2d 774,808-810 (D.C. Cir. 1984) 
(Bork J., concuning); Handel v. Artukovic, 601 F.Supp. 1421,1424-1426 (C.D. Cal. 
1985). The Fourth Circuit alluded to the fact that there was one area in which the 
contracting parties sought to go beyond diplomacy to enforce violations of the treaty: 
"grave breaches," which the parties pledged to punish themselves by enacting domestic 
criminal legislation. GPW Article 129. Congress responded by enacting the War Crimes 
Act of 1996, 18 U.S.C. 5 2441. That Act provides a means for remedying grave 
breaches, and other war crimes, but does not create any privately enforceable rights. The 
Executive Branch, through its ability to bring prosecutions, remains responsible for 
ensuring adherence to the treaty. In light of this clear textual framework for enforcing the 
treaty, there is no sound basis on which to conclude that the treaty provided individuals 
with private rights of action. 

The legislative history of the GPW does not suggest otherwise. In fact, the Senate 
Report makes clear that the GPW is not self-executing. In the section titled "Provisions 
Relating To Execution Of The Conventions," the Report states that "the parties agree, 
moreover, to enact legislation necessary to provide effective penal sanctions for persons 
committing violations of the contentions enumerated as grave breaches." S. Exec. Rep. 
No. 84-9 (1955), at 7. The Report celebrates this provision as "an advance over the 1929 
instruments which contained no corresponding provisions." Id. 

Significantly, the Supreme Court interpreted the 1929 Geneva Convention in 
Johnson v. Eisentrager, 339 U.S. 763 (1950), and held that it was not self-executing. The 
Court ruled there that the German prisoners of war who were challenging the jurisdiction 
of the military commission which convicted them could not invoke the Geneva 
Convention because: 

It is . . . the obvious scheme of the Agreement that responsibility 
for observance and enforcement of these rights is upon political 
and military authorities. Rights of alien enemies are vindicated 
under it only through protests and intervention of protecting 
powers as the rights of our citizens against foreign governments 
are vindicated only by Presidential intervention. 

Id. at 789. It should be noted that the Senate that ratified the 1949 GPW was operating - 
post-Eisentraper, yet no mention was made of the new GPW or its implementing 
legislation creating an individually actionable right. Moreover, in addressing how future 
compliance with the treaty would be achieved, the Senate Report did not mention legal 
claims or judicial machinery, but instead observed that "the weight of world opinion," 
would "exercise a salutary restraint on otherwise unbridled actions." S. Exec. Rep. at 32. 

Given that it is apparent on the face of the treaty and from the legislative history 
that the parties contemplated the need for enacting legislation, the Fourth Circuit's 
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conclusion in that the GPW is not self-executing is undoubtedly correct. As such, 
the Accused's claim motion should be denied on those grounds.' ' 

The GPW does not auuly to a1 Oaida. 

Even if the GPW were self-executing, the Accused's motion should be denied 
because the President has declared that the GPW does not apply to al Qaida. See 
Memorandum for the Vice President, et al. From President, Re: Humane Treatment of al 
Qaeda and Taliban Detainees at 1 (Feb. 7,2002), available at 
www.library.law.pace.edu/~!overnmentfdetainee memos.htm1. This determination is not 
reviewable, given the foreign policy and national security concerns implicated in the 
present context and the Presidential prerogatives in those domains. See, e.g., Dep't of the 
Navy v. Egan, 484 U.S. 518,530 (1988) ("courts traditionally have been reluctant to 
intrude upon the authority of the Executive in military and national security affairs"); 
chicago & S. Air Lines v. Waterman S.S. Corn., 333 U.S. 103, 11 1 (1948) ("[Tlhe very 
nature of executive decisions as to foreign policy is political, not judicial. Such decisions 
are wholly confided by our Constitution to the political departments of the government, 
Executive and Legislative."). But even if it were, it would at least be entitled to 
substantial deference, see Kolovrat v. Oregon, 366 U.S. 187, 194 (1961) ("While courts 
interpret treaties for themselves, the meaning given them by the departments of 
government particularly charged with their negotiation and enforcement is given great 
weight."). The President's memorandum should be given deference by the Commission 
and the Accused's request to dismiss should be denied. 

Conclusion. 

The GPW is non-self-executing and provides no private exercisable right to the 
Accused. Similarly, 18 U.S.C. 5 2441 provides no private right to the Accused. 
Therefore, the Defense's motion must be denied. However, even if the GPW did give an 
individual a right in a criminal trial, the Accused could not claim that right because the 
President has found that the GPW do not apply to him. 

I United States v. Lindh, 212 F.Supp.2d 541 (E.D. Va. 2002), although permitting the assertion of the GPW 
"as a defense to criminal prosecution," is not controlling in this instance because the Fourth Circuit, a 
superior court, in &IJ& subsequently held the GPW to be non-self-executing. Hamdi at 468. Moreover, 
the case of =States v. Noriee, 808 F.Supp. 791 (S.D. Fla. 1992), also offers nothing of substance to 
the issue. First, N- was an advisory opinion by a district cow.  Id. at 799. Second, No-s 
reasoning was that the non-grave-breach articles of the GPW were self-executing specifically because the 
GPW did not call for implementing legislation. Id. at 797. Thus, by the very reasoning in Noreipa, Article 
103 of the GPW, violation of which would be a grave breach, would not be self-executing as they require 
implementing legislation pursuant to the plain language of the treaty. 

Additionally, the argument that the United States has already implemented the GPW by way of AR 190-8 
is spurious. First, the War Crimes Act of 1996, 18 U.S.C. 5 2441, is Congress' implementation of the 
GPW and its legislative history says that. AR 190-8, on the other hand, was enacted to implement DoD 
Directive 23 10.1. DoD Directive 23 10.1 merely establishes the Department of Defense's policy with 
regard to obsewing the international law of war, including the GPW. The policy of an agency subordinate 
to the Chief Executive cannot seriously he posited to be the United State's implementing legislation to an 
international treaty when Congress, tbe United State's legislative body, was specifically charged with 
enabling legislation and actually did enact enabling legislation. 
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a. Memorandum dated 15 December 2003, Subject: Target Lettcr Re: Military 
Commission of Mr. Salem Ahmed Salem Hamdan 

b. Memorandum date 23 February 2003, Subject: In the Case of Salem Hamdan: 
Questions Regarding Application of Article 10, UCMJ 

8. Oral Argument: Although the Prosecution does not specifically request oral 
argument, we are prepared to engage in oral argument if so required. 

9. Witnesses: 

a. Major 

c. Special Agent already Protected Information pursuant to 
Presiding Officer Order of August 27 2004). 

We ask that the names contained in (a) and (b) above also be considered Protected 
Information. A proposed Protective Order has been provided in separate correspondence. 
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DEPARTMENT OF DEFENSE 
OFFICE OF GENERAL COUNSEL 

1600 DEFENSE PENTAGON 
WASHINGTION, DC 20301 - 1600 

December 15,2003 

MEMORANDUM FOR ACTING CHIEF DEFENSE COUNSEL - - - 

SUBJECT: Target Letter re Military Commission Investigation of Mr. Salem Ahmed 
Salem Hamdan 

On July 3,2003, the President determined that Mr. Salem Ahmed Salem Hamdan is 
subject to the Military Order of November 13,2001. As a result, pursuant to Section 4(a) 
of the President's Military Order, Mr. Hamdan "shall, when tried, be tried by military 
commission for any and all offenses triable by military commission that [he] is alleged to 
have committed, and may be punished in accordance with the penalties provided under 
applicable law, including life imprisonment or death." 

The Office of the Chief Prosecutor is considering whether to prepare charges against Mr. 
Hamdan and present them to the Appointing Authority for approval and referral in 
accordance with Section 4(B)(2) of Military Commission Order No. 1, dated March 21, 
2002. The charges currently under consideration include, but are not limited to: 
attacking civilians and civilian objects; terrorism; and conspiracy to commit the above 
mentioned offenses. Theories of liability in proving these offenses may include 
conspirator liability for the substantive offense, liability based upon being a member of 
an enterprise of persons who shared a common criminal purpose, aider and abettor 
liability, or some combination thereof. 

Under my interpretation of Section 3(B)(8) of Military Commission Instruction No. 4, 
you are authorized to detail a military defense counsel to advise Mr. Hamdan on how he 
might engage in pretrial discussions with a view toward resolving the allegations against 
him. My office will make the arrangements with the Commander, Joint Task Force 
Guantanamo, for such detailed military defense counsel to have access to Mr. Hamdan. 
Such access bhall continue so long as we are engaged in pretrial negotiations. Please 
advise me as soon as possible what arrangements, if any, you desire to facilitate this 
representation. 

Attachment 1 to this memorandum is ~rovided: 1) to assist Mr. Hamdan's detailed 
defense counsel in evaluating the chargds against him; and 2) to advise Mr. 
Hamdan regarding his options. Additional discovery will be provided to detailed defense 
counsel whin identified: 

The f m l  decisions regarding charges against Mr. Hamdan and the terms of any plea 
agreement that might be entered are within the sole discretion of the Appointing 
Authority. Nothing in this memorandum, or in any subsequent discussions between the - 
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Office of the Chief hosecutor and the defeose counsel detaiIed to represent Mr. Hamdan 
p ~ t  to this memorandum, should be considered a< hiding on the Appointing 
Authority. 

Please advise the Office of the Chief Prosecutor no later than January 9,2004 whether or 
not Mr. Hamdan is interested in discussing a plea agreement. 

- - 
c o m m a n d e r s  my point of contact for mattem related to this memorandum. 

Disclosure or other public release of the contents of this memorandum is prohibited by 
MiIitary Commission Instruction No. 4, Section 3(8)(4) and Military Commission 
Instruction No. 5. Annex B. Section IIIE)/l). 

chief Prosecutor (Acting) 
Office of Mililary Commissions 

Attachment: 
1. Salem Ahmed Salem Hamdan FBI 302, dated July 10,2002 
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FOR OFFICIAL USE ONLY 

DEPARTMENT OF DEFENSE 
OFFICE OF GENERAL COUNSEL 

lSW DEFENSE PENTAGON ... ." 
WASHINGTON. DC 20301 1600 

February 23,2004 

MEMORANDUM FOR Lieutenant Commander C.D. Swift, USN, Detailed Defense 
Counsel for Salem Ahmed Hamdan 

SUBJECT: In the Case of Salem Ahmed Hamdan: Question Regarding the Application of 
Article 10, UCMJ 

I am in receipt of your February 12,2004 memorandum requesting a determination 
that Article 10, UCMJ, applies to the Department of Defense detention of Salem Ahmed 
Han~dan. The Department of Defense is detaining Mr. Hamdar~ as an unlawhl enemy 
combatant. Article 10, UCMJ, does not apply to Mr. Hamdan's detention. 

.- - 
0fficc of Military Commissions 

cc: Chief Defense Counsel 

FOR OFF1 &USE 
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) 
UNITED STATES OF AMERICA ) DEFENSE REPLY TO 

) PROSECUTION RESPONSE TO D l 5  
) (ARTICLE 103 OF THE THlKD 

v. ) GENEVA CONVEN'I'ION AND 
) UNITED STATES GOVERNMENT 
) REGULATIONS) 
1 

SALIM AHMED HAMDAN ) 27 October 2004 
.) 

1 .  Tin~eliness. This reply is filed within the time frame established by the Presiding Officer's 
order during the initial session of Military Comniissions on 24 August 2004, and the grant of 
reliefby the Presiding Officer on 22 October 2004 to submit on 27 October 2004. 

2. Relief Sought. That the original Defense Motion, Dl 5, be granted. 

a. The Chief Prosecutor in his Memorandum dated 15 December 2003, Subject: Target 
Letter Re: Military Commission of Mr. Salem Ahrned Salem Hamdan, (attached) and cited by 
the Prosecution conditioned Defense Counsel access to Mr. Hamdan to "so long as we are 
engaged in pretrial negations. By so limiting Defense Counsel's access to Mr. Hamdan the Chief 
Prosec~itor clearly envisioned representation for the limited purpose of negotiating a pre-trial 
agreement 

b. The Prosecution states in b) that the February Legal Advisor Letter denying the 
applicability of Article I0 of the UCMI gave a reason: Mr. Hamdm is being held as "an 
unlawful combatant (a basis unrelated to military commissions)". The claim that Mr. Hamdan's 
status is "unrelated to commissions is flat out wrong, as the prosecutor's own memoranda make 
clear. See, e.g., Prosecution's Kesponse to D20, Lack of Legislative Authorily, at 4 (stating that 
commissions may punish "unlawful belligerents"); id. (quoting Humdi's language that 
punishment of "unlawful combatants" is appropriate); id. At 7 (discussing the "power to bring 
unlawful enemy combatants to justice"); and numerous other places in its Prosecution motions. 

c. The Defense does not disagree that ham indicated that the order of cases was 
not up to him. The Defense however, clearly remembers  stating that Mr. Ilamdan 
was going to go to the back of the pack.  words proved prophetic, as although Mr. 
IIamdan received the second Target letter and was the only detainee to denland a speedy trial, he 
was in fact the last detainee charged. 

d. Please refer to the initial motion for additional facts 

4. Law and Discussion. 
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The prosecution's response fails to refute the law as set forth in the Defendant's Motion 
To Dismiss for Violation of GPW Article 103 of the Geneva Conventions. Contrary to the 
prosecution's assertions, Article 103 binds the Commission and protects detained individuals 
from government overreaching. It is, moreover, clearly applicable to an individual confined in 
the circumstances Mr. Hamdan has suffered. Despite the Governnlent's violation of Article 103 
- a violation that notably the Prosecutor does not even deny - Mr. Hamdan is being brought 
before this cominission ostensibly to vindicate the laws of war when the Prosecution itself has 
flouted them in a fundamental sense. 

a. Article 103 of the GPW Binds this Conlmission 

Contrary to the prosecution's assertions, Article 103 of the GPW binds this commission 
and provides a minimum level of protections to defendant, which cannot be abrogated by this 
commission. To deny this proposition, the prosecution must undermine the plain text of the 
United States Constitution. To deny this proposition, the prosecution must mischaracterize the 
overwhelming weight of centuries of learnedprecedent interpreting that plain text. To deny this 
proposition, the prosecution must rewrite the history of the United States Congress, the Geneva 
Convention, andthe dominant interpretations of the Geneva Convention created by the 
Department of Defense. And finally. to deny this proposition, the prosecution discards 
invaluable protections for American soldiers in favor of abstract and ill-founded concerns over 
the prerogatives of the political branches of American government. 

In any event, the entire presupposition of "self-execution" is irrelevant before this 
commission. It turns out that the Geneva Conventions are self-executing, as it happens, but that 
is not at all necessary to decide this motion. Self-execution has to do with whether an individual, 
if a treaty has been violated, can walk into a federal civil court and sue for inoney damages and 
the like. That has absolutelv nothing to do with whether it mav be asserted as a defense in a - 
commission - particularly a commission that is evaluating whether he can be jailed for years on 
end. As to that question, the Prosecution offers absolutely no precedent, or even logic, 
whatsoever. And they cannot, for the entire premise of a military commission is that it is to 
vindicate the laws of war. One cannot vindicate those rules by conducting a commission that is 
at odds with the charter document of the laws of war - the Geneva Convention. If there is any 
doubt about this at all, the text of the Constitution makes it obvious. The Supremacy Clause of 
the United States Constitution is clear: "all Treaties made, or which shall be made, under the 
Authority of the United States, shall be the supreme Law of the Land." U.S. Const., Art. VI, cl. 
L. 

While self-execution is therefore not at all relevant in this proceeding, it is worth pointing 
out that, for the record, the Prosecution's claims about the Geneva Convention are wrong. For 
centuries, the interpretation of such treaties has been recognized to be the "peculiar province of 
the judiciary." Jones v. Meehan, 175 U.S. 1, 3 (1899). The primacy of judicial interpretations of 
federal treaties under the Supremacy Clause, even against clearly contrary interpretations 
provided by Congress or the Executive Branch, has long been upheld. See, e.g., Japan Whaling 
Ass'n v. Am. Cetacean Soc'y, 478 U.S. 221,230 (1986); Perkins v. Elg, 307 U.S. 325 (1939); 
Owings v. Nomood's Lessee, 9 U.S. 344 (1809). A clearly contrary construction of a treaty 
provided by the Executive Branch may be given some weight, but it is "not conclusive" in the 
face of consistent judicial interpretation. See Factor v. Laubenheimer, 290 U.S. 276,295 (1933). 
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The prosecution's response to the defense motion to dismiss entirely avoids the necessary 
dominance of judicial interpretation of federal treaties under the plain text of the Supremacy 
Clause and centuries of Supreme Court opinion. 

The U.S. judiciary has provided a clear interpretation of the scope of the Geneva 
Conventions. That interpretation commits the United States and this tribunal to recognize that 
the Geneva Conventions represent "a self-executing treaty to which the United States is a 
signatory . . . . [They] are a part of American law.. . . ." United States v. Lindh, 212 F. Supp.2d 
541,553-54 (E.D. Va. 2002) (footnotes omitted); see also UnitedStates v. Noriega, 808 I;. Supp. 
791,797 (S.D. Fla. 1992); Padilla ex rel. Newman v. Bush, 233 F.  Supp. 2d 564,590 (S.D.N.Y. 
2002), remanded on other grounds, 356 F.3d 695 (2d Cir. 2003), rev'd on other grounds, 124 S. 
Ct. 271 1 (2004). The interpretation of the Geneva Conventions advanced by these courts is 
completely in keeping with longstanding Supreme Court precedent in interpreting and enforcing 
the rights guaranteed to individuals by federal treaties. Federal treaties "may also contain 
provisions which confer certain rights upon the citizens or subjects of one of the nations residing 
in the territorial limits of the other . . . . A treaty, then, is a law of the land as an act of Congress 
is, whenever its provisions prescribe a rule by which the rights of the private citizen or subject 
may be determined." The Head Money Cases, 112 U.S. 580,598 (1884); Jordan v. Tashiro, 278 
U.S. 123, 130 (1928); Asakura v. City ofSeattle, 265 U.S. 332,339-41 (1924); Chew Hongv. 
United Slates, 112 U.S. 536 (1884); UnitedStates v. Percheman, 32 U.S. (7 Pet.) 51, 88-89 
(1833). Such a rule is provided by Article 103. 

In contrast, the judicial interpretation of the Geneva Conventions advanced by the 
prosecution relies solely upon discredited, reversed, inapplicable, distorted, or minority judicial 
positions which lack the governing force of law.' They cannot justify the prosecution's strained 

I The prosecution relics exclusively on the following cases in its response to the Defense Motion to Dismiss on 
Article 103 grounds. Prosecution Response at 3-4, citing Hanrdi v. Rumsfeld, 3 16 F.3d 450,468-69 (4Ih Cir. 2003). 
rev'd 124 S.Ct. 2686 (2004); A1 Odah v. UnitedStates, 321 F.3d 1134,1147 (D.C. Cir. 2003) (Randolph, J., 
concurring), rev'd Rasul v. Bush, 124 S.Ct. 2686 (2004); Tel-Oren v. Libvan Arab Republic, 726 F.2d 774, 808-10 
(D.C. Cir. 1984) (Bork, J., concurring); Handelv. Arlukoeic, 601 F. Supp. 1421, 1424-26 (C.D. Cal. 1985). 

The prosecution's main support is provided by a lengthy excerpt from the Fourth Circuit's ruling in Hamdi. 
This opinion was vacated by the Supremecourt, 124 S. CL.2686 (2004), in a plurality opinion written by Justice 
O'Connor. Justice O'Connor specifically avoided "address[ing] at this time whether any treaty guarantees 
[detainees] . . . access to a tribunal for a determination [of status]." However, Justice O'Connor is on record 
elsewhere expressing support for the preeminence of the Supremacy Clause in determining the legal force of foreign 
treaties, and for claiming further that "our status as a free nation demands faithful compliance with the law of free 
nations." Sandra Day O'Connor, "Federalism of Free Nations," in International Law Decisions in A'ational Courts 
13, I8  (Thomas M. Franck 8: Gregory H. Fox, eds., 1996). Whatever precedential value Hamdi may provide to this 
commission, it surely cuts against the prosecution's interpretation of Article 103 and in favor of dismissal. 

The prosecution also cites Judge Randolph's concurrence in A1 Odak. However, this citation is not 
representative of the D.C. Circuit's ruling in A1 Odah; in any case, AI Odah was overruled by Rasul. 

The prosecution also cites Judge Bork's concurrence in Tel-Oren v. Libyon Arab Republic, 726 F.2d 774, 
808-10 (D.C. Cir. 1984) (Bork, J., concun-ing). Again, this is not representative of the D.C. Circuit's ruling in Tel- 
Oren; in any case, Judge Bork's concurrence, considered in full, is best understood as actually rmdermining the 
prosecution's argument. See Tel-Oren, 726 F.2d at 808-09 (suggesting that treaties which "speak in terms of 
individual rights," as do the Geneva Conventions generally and Article 103 panicularly, may be regarded as self- 
executing). 

Finally, the prosecution cites Handel v. Artukovic, 601 F .  Supp. 1421 (C.D. Cal. 1985). The prosecution's 
reliance on this case is completely misplaced, as it involves the predecessor to the 1949 GPW, the 1929 Geneva 
convention. 

In short, the prosecution's claim that the Geneva Conventions are not self-executing is, if anything, 
undercut by the judicial opinions cited as support. 
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judicial interpretation of the Geneva Conventions, which runs counter to specific recent 
precedent and the overwhelming weight of supreme Court authority. The correct judicial 
interpretation of the Geneva Conventions requires dismissal, even against a clearly contrary 
construction of the Geneva Conventions by the executive branch, which in any event is lacking 
in this case. The plain text of the Constitution and the plain weight of U.S. judicial precedent 
are at stake before this commission. These authorities alone are sufficient and necessary for 
dismissal. 

It is equally evident that the correct interpretation of the Geneva Conventions generally 
and Article 103 specifically provide privately enforceable rights. As was shown in the original 
Motion to Dismiss, American courts have historically understood treaty rights to be directly 
enforceable bv vrivate individuals. See Defendant's Motion To Dismiss at 7-8. In resoonse. the , A 
prosecution ignores this overwhelming weight of judicial interpretation. Instead, the prosecution 
alludes to the 1929 Geneva Convention and Johnson v. Eisentrager, 339 U.S. 763 (1950). See 
Prosecution Response at 4. The 1929 Geneva Convention is simply not at issue, and ~ i s e n t r a ~ e r  
is irrelevant. However, it is relevant that the legislative history of the 1949 Geneva Conventions 
clearly demonstrates their intention to protect, "first and forenlost . . . individuals, and not to 
serve state interests." Oscar M. Uhler et al., Commentary IV: Geneva Convention Relative to the 
Protection ofCivilian Persons in Time of War 2 6 ( ~ e a n  S. Pictet ed., 1958). It is also relevant 
that American courts have consistently held that the ultimate goal of the applicable Geneva 
Conventions "is to ensure humane treatment" for individuals, "not to create some amorphous, 
unenforceable code of honor among the signatory nations." Noriega, 808 F. Supp. at 799; see 
also Lindh, 212 F .  Supp.2d at 553-54. The weight of relevant authority requires the rights 
guaranteed by Article 103 to be directly enforceable by private individuals such as Defendant. 

As has been reveatedlv demonstrated. the iudicial interpretation of federal treaties, 
including the Geneva Conventions, must be paramount. The interpretation of the Geneva 
Conventions urged by the prosecution would require this court to ignore and reverse the settled 
and supreme judicial undeIstanding of this treaty in favor of a radical vision justified by linlited 
and controversial executive authority alone. Worse still, the prosecution's interpretation would 
require this commission to sacrifice invaluable protections afforded to American soldiers by the 
Geneva Conventions in favor of fictitious concerns for the power of the executive branch. The 
United States' commitment to broad adherence to the Geneva Conventions has created reciprocal 
protection for United States military personnel in conflicts across the world for over half a 
century. See Amicus Brief of General David M. Brahms, et al. at 2-7. These safeguards should 

The prosecution's response implies that the recent presidential memorandum expresses a consistent executive 
branch interpretation of the GPW. See Prosecution Response at 5, citing Memorandum for [lie Vice President, el al. 
f rom President, Re: Humane Treatment of a1 Qaeda and Taliban Detainees, at I (Feb. 7,2002). This implication is 
incorrect: the recent presidential memorandum is inconsistent with the previous weight of executive interpretation. 
See notes 46-47, supra. Even if the executive branch interpretation cited by the prosecution were a consistent and 
compelling alternative, the judicial interpretation of the GPW must be given ultimate precedence. See Factor v. 
Laubenheimer, 290 U.S. 276,293-94,295 (1933) (holding that "if a treaty fairly admits of two constructions, one 
restricting the rights which may be claimed under it, and the other enlarging it, the more liberal construction is to be 
preferred." and ruling that although the construction of a treaty by the Executive Branch is "of weight," it is "not 
conclusive upon courts called upon to construe" the treaty). Moreover, American courts have specifically 
overturned the interpretations of treaties advanced by the executive branch in situations where individual rights are 
at stake, even in areas where deference is traditionally due. See, e.g,  Perkins 12. Elg, 307 U.S. 325; UnitedStales 1,. 

Decker, 600 F.2d 733,738 (9' Cir. 1979). In this case, where the executive interpretation provided by the 
 rosec cut ion is inconsistent even with Dast executive interuretations, the deference due to the correct iudicial 
interpretation of the treaty must be even greater. 
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not be discarded on the basis of the prosecution's ill-founded structural concerns for the 
prerogatives of the political branches. 

b. Article 103 is Applicable to Mr. Hanldan. 

1) No Court Has Determined that Mr. Hamdan was Ever a Member of Al Qaeda. 

The govenlment cannot circumvent the protections of the Geneva Convention simply by 
assigning Mr. Hamdan membership in some "terrorist organization," particularly when, first, Mr. 
Hamdan was capturcd by Afghan paramilitary forces allied with the United States and fighting 
the Taliban, and, second, when evidence in the record includes Mr. Hamdan's adamant denial 
that he was ever a member of al Qaeda or engaged in any type of terrorist activity. The 
presumption of POW status under Geneva Convention Article 5 illuminates this issue; at a 
minimum, a "competent tribunal" must determine Mr. Hamdan to have been a member of a1 
Qaeda before the government can dispute the applicability of the Article 103 of the Conventions 
on that same ground.' 

2) The President's Opinion on the Applicability of the Geneva Convention to Al 
Qaeda Members Is Entitled to No Deference and is, In Any Case, Wrot~g as a Matter of Law. 

The prosecutor attempts to deprive this court of its constitutional mandate ofjudicial 
review by claiming that the legal conclusion set forth in a two-year-old memorandum from the 
President to the Vice President is "not reviewab~e."~ The very cases the prosecution cites reveal 
the fallacy behind this assertion, which seeks to conflate, on one hand, the individualized 
determinations a President will make on the explicit authority of law, with, on the other, a 
President's unsolicited opinion about a general legal matter. 

In Chicago & S. Air Lines v. Waterman S.S. corn.,' cited by the prosecutor. the Supreme 
Court determined whether the courts could review a President's grant or denial of an application 
by a citizen carrier to engage in overseas and foreign air t ran~~or ta t ion .~  The relevant statute 
explicitly required Presidential approval before an application could be granted. and it was 
exceptionally expansive: "Presidential control is not limited to a negative but is a positive and 
detailed control over the Board's decisions, unparalleled in the history of American 
admin~strative bodies."' The Court understood the statute as "invert[ing] the usual 
administrative process" in this manner as a consequence of the foreign policy decisions implicit 
in the determination to grant these applications.8 .Likewise, in Dep't of the Navy v. ~ a a n :  the 

See Article 5 of the Geneva Convention Relative to the Treatment of Prisoners of War, Aug. 12, 1949, U.S.T. 
33 16, 3394,75 U.N.T.S. 135 (GPW) ("Should any doubt arise as to whether persons, having committed a 
belligerent act and having fallen into the hands of the enemy, belong to any of the categories enumerated in Article 
4, such persons shall enjoy the protection of the present Convention until such time as their status has been 
determined by a competent tribunal."). 

Prosecution's Responqe to the Defendant's Motion To Dismiss for Violation of GPW Article 103 ofthe Geneva 
Conventions at 5. 
' 333 U.S. 103 (1948). 

1d. at 104. 
Id. at 109. 
' Id. at 109. 
'484 U.S. 518 (1988). Review Exhibit 2 s4 
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Court found the decision by an executive agency to revoke a given Navy employee's security 
clearance to be unreviewable where "the grant of security clearance to a particular employee, a 
sensitive and inherently discretionary judgment call, is committed by law to the appropriate 
agency of the Executive  ranch."" 

The decisions are, in short, wholly inapposite in the present context. No statute-and 
certainly, no provision of the Constitution-requires the President's approval before the Geneva 
Conventions, signed by the United States over 50 years ago, will apply to a given group of 
people. It is. of course, the treaty itself that makes this determination. Indeed, any "executive 
decisions as to foreign policy" implicated by the applicability of these Conventions came in the 
former president's decision to sign the Convention and in subsequent presidents' decisions to 
approve or veto legislation expanding its scope. The current President is free to advocate for his 
interpretation of the Conventions, but that advocacy is by no means binding on the courts or this 
body. 

In any case, the President's interpretationof the applicability of the Conventions to 
members of a1 Qaeda is wrong as a matter of law. The amicus brief submitted in conjunction 
with the Defendant's Motion To Dismiss for Violation of Common Article 3 explains the proper 
interpretation: 

Secretary of State Powell was . . . correct when he stated, soon after the United States 
invaded Afghanistan, that the Geneva Conventions apply to both a1 Qaeda and Taliban 
fighters. Rowan Scarborough, Powell Wants Detainees to the Declared POWs, WASH.  
T I M E S ,  Jan. 26,2002. As his Legal Adviser stated (Taft Mem. at 7 3): 

[The suggestion that there is a] . . . distinction between our conflict and al Qaeda 
and our conflict with the Taliban does not conform to the structure of the 
Conventions. The Conventions call for a decision whether they apply to the 
conflict in Afghanistan. If they do, their provisions are applicable to all persons 
involved in the conflict-a1 Qaeda, Taliban, Northern Alliance, U.S. troops, 
civilians, etc. If the Conventions do not apply to the conflict, no one involved in 
it will enjoy the benefit of their protections as a matter of law." 

Respondents' interpretation of Common Article 2 bears a disturbing resemblance to the 
interpretation of predecessor conventions adopted by Nazi Germany in World War 11. Exploiting 
"technicalities" and "ambiguities" in the 1929 Conventions, the Nazis refused to afford POW 
status to members of the armed forces of countries the Nazis occupied because those prisoners 
were no longer soldiers of any government or state in existence. See [Howard S.] Levie, 
Prisoners of Wcrr in International Armed Conflict, at 12 [(1977)]. Responding to this brazen 
evasion of the conventions, Common Article 2 was written as a catchall, in include every type of 

lo i d  at 527. 
I '  See also Lawrence Azubuike, Status of Taliban and A1 Qneda Soliders: Another Viewpoint, 19 Conn. J .  Int'l L. 
127, 153-54 (2003) (arguing that the Third Convention should be applied to the conflict with al Qaeda because al 
Qaeda was an "enemy" of the U.S. in an armed conflict and its forces were so intertwined with the Taliban as to 
make them indistinguishable); Joan Fitzpatrick, Agora: Military Cornn~issions: Jurisdictions of Military 
Commissions and the Ambiguous War on Terrorisw, 96 Am. J .  Int'l L. 345, 349 (2002) (noting that the conflict in 
Afghanistan was an international armed conflict in which the Taliban and Al Qaeda joined forces against the U.S. 
and its Afghan allies). 
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hostility which might occur without being 'declared war,"' [Oscar M. Uhler et al,] Commentary 
IV[: Geneva Conventions Relative to the Protection of Civilian Persons in Tinie ofwar  (Jean S. 
Pictet ed., 1958)], at 14-1 5, thus ensuring that "nobody in enemy hands can be outside the law," 
id. at 51.12 

As one scholar has commented, [the government's] position "repudiates the very concept 
of a 'law' of war," substituting "a new form of international armed conflict that is subject to no 
identifiable norms of international humanitarian law" and "An international armed conflict in 
which all the 'combatants' as defined by the Third Geneva Convention are on one side-that of 
the United States and its allies." Joan Fitzpatrick, Sovereignty, Territoriality, and the Rule of 
Law, 25 Hastings Int31& Comp. L. Rev. 303,317-18 (2002).'~ 

It is, finally, critical for the court to recognize that any deference accorded to the 
President's 2002 interpretation of the Co~lventions must be iudaed in the context of the last fifty - - 
years of executive interpretation of the Convention's applicability. Agaiu, the very same case 
that the prosecutor cites confirms the point, as the Court in Kolovrat v. Orexon found it 
determinative that there were before i; "statements, in the form of diploil~a<c notes exchanged 
between the responsible agencies of the United States and of Yugoslavia, to the effect that the 
1881 Treaty, now and al\vays, has been construed as providing for inheritance by both countries' 
nationals without regard to the location of the property to be passed or the domiciles of the 
nationa~s."'~ The Kolovrat Court also, tellingly, revealed that looking into the "purpose in 
entering into that series of treaties" is helpful when courts fulfill their constitutional duty of 
"interpreting treaties for thernse~ves."~~ The purpose and history of the Convention both confirm 
that its provisions must be interpreted to encompass a broad scope. As its Commentary 
explicitly states: "Every person in enemy hands must have some status under international law: 
he is either a prisoner of war and, as such, covered by the Third Convention, [or] a civilian 
covered by the Fourth Convention. . . . There is no intermediate status; nobody in enemy hands 
can be outside the law."16 

In sum, the prosecution's response fails to refute the law as set forth in the Defendant's 
Motion To Dismiss for Violation. As the Defendant has contained throughout the process, 
Article 103 binds this commission. It is clearly applicable to an individual confined in the 
circumstances Mr. Hamdan has suffered. Due to the violations of the Conventions-which, 
tellingly, the Prosecution does not deny in its Response-the court should grant the Defendant's 
Motion To Dismiss. 

5. Files Attached. None. 

6. Oral Argument. See D15, the Defense position remains the same 

l 2  See also Norman G .  Printer, Jr., The Use of Force Againsl ikn-Stale Actors U17rkr International Law: An 
Analysis of the U.S. Predator Strike in Yenlen, 8 UCLA J. Iilt'l L. & For. A& 33 I ,  371 (2003) (arguing that "the 
U.S. treatment of individual al-Qaeda members must comport with the strictures of the conventions because the 
conventions apply in all instance of international conflict."). 
l 3  Amicus Brief of General David M. Brahms, et al. at 17-18 (footnote numbering altered). 
l4 366 U.S. 187, 194-195 (1961) (emphasis added). 
" id. at 195, 194. 
16 See Int'l Comm. of the Red Cross, Comnrenlary: IVGeneva Convention Relative fo  the Proteclion of Civilian 
Persons in Time of War 5 1 (Jean S. Pictet ed., 1958); see also Fourth Geneva Convention arts. 4(1) & 4(3); 
Additional Protocol I art. 50; Dep't of the Army, Field Manual no. 27-10, Law ofLand Warfare, para. 73 (1956). 
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7. Legal Authority Cited. 

a. Article 103 of the GPW 

b. U.S. Const., Art. VI, cl. 2. 

c. Jones v. Meehan, 175 U.S. 1 (1899) 

d. Japan Whaling Ass 'n v. Am. Cetacean Socy ,  478 U.S. 221 (1986) 

e. Perkins v. Elg, 307 U.S. 325 (1939) 

f. Owings v. Norwood's Lessee, 9 U.S. 344 (1809) 

g. Factor v. Laubenheimer. 290 U.S. 276 (1933) 

h. UnitedStates v. Lindh, 212 F .  Supp.2d 541 (E.D. Va. 2002) 

i. UnitedStates v. Noriega, 808 F. Supp. 791 (S.D. Fla. 1992) 

j. Padilla ex re[. Newman v Bush, 233 F. Supp. 2d 564 (S.D.N.Y. 2002) 

k. The Head Money Cases, 112 U.S. 580 (1884) 

1. Jordan v. Tashiro, 278 U.S. 123 (1928) 

m. Asakura v. City ofSeattle, 265 U.S. 332 (1924) 

n. Chew' Hong v. United States, 112 U.S. 536 (1884) 

o. UnitedStates v. Percheman, 32 U.S. (7 Pet.) 51 (1833) 

p. Johnson v. Eisentrager, 339 U.S. 763 (1950) 

q. Oscar M. Uhler et al., Commentary II': Geneva Convention Relative to the Protection 
of Civilian Persons in Time of War 20 (Jean S. Pictet ed., 1958) 

r. Levie, Prisoners of War in International Armed Conflict (1977) 

s. Joan Fitzpatrick, Sovereignty, Territoriality, and the Rule of Law, 25 Hastings Int'l & 
Comp. L. Rev. 303, 317-18 (2002) 

t. Kolovratv. Oregon 366 U.S. 187 (1961) 
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8. WitnessesIEvidence Required. See D15, the Defense position remains the same. However, 
the Defense notes that the Prosecution's answer of 15 October 2004, indicates that the 
Prosecution intends to call three witnesses but that the Prosecution has not filed a Notice of 
Witness in accordance with POM 10. The Defense does not read POM 10 to apply exclusively 
to the Defense. Accordingly, the Defense objects to the calling of any witness for which a notice 
has not been filed. The Defense understands that-because of the novel issues presented that the 
failure to file may simply be an oversight on the Prosecutions part and the Defense is willing to 
withdraw its objection upon The Prosecution's submission of a Witness Notice on or before 1 
November 2004 (5 working days before the hearing) 

9. Additional Information. None. 

NEAL KATYAL 
Civilian Defense Counsel 

LCDR CHARLES SWIFT 
Detailed Defense Counsel 
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UNITED STATES OF AMERICA 

v. 

SALIM AHMED HAMDAN 

1 
) DEFENSE MOTION TO 
1 DISMISS 
1 
\ (FOR FAILITRE TO STATE 
I - 
) AN OFFENSE WITHIN 
\ THE SUBJECT-MATTER 
' JURISDICTION OF A 
) MILITARY COMMISSION 
) AND CONTRARY TO THE 
) RECOGNIZED LAWS OF 
1 WAR) 

j 1 October 2004 

1.  Timeliness. This motion is submitted within the time frame established by the 
Presiding Officer's order during the initial session of Military Commissions on 24 August 
2004. 

2. Relief Sought. That the Military Commission find that the sole charge against Mr. 
Hamdan is not within its subject matter jurisdiction as established by the Constitution of 
the United States, Federal Statutes, and international law and dismiss the charge against 
Mr. Hamdan. 

3. Overview. Mr. Hamdan has been charged with a single count of conspiracy. This 
charge is clearly authorized. As the Supreme Court of the United States has said, only 
offenses against the laws of war can be tried by a military commission. When it 
examined the case of the Nazi Saboteurs, the Supreme Court said that the very first 
inquiry a court must ask is "whether any of the acts charged is an offense against the law 
of war cognizable before a military tribunal, and if so whether the Constitution prohibits 
the trial." Ex Parte Quirin, 317 U.S 1, 29 (1942). Here, the only charge against Mr. 
Hamdan is one unrecognized by the United States Congress and unknown to the laws of 
war. 

a. On September 11,2001, Mohammed Atta, Abdul Alomari, Wail al-Shehri, 
Waleed al-Shehri, and Satam al-Suqami hijacked American Airlines Flight 11, bound 
from Boston to Los Angcles, and crashed it into the North Tower of the World Trade 
Center in New York. Mohammed Atta piloted the plane after it was hijacked. Near- 
simultaneously, Marwan al-Shehhi, Payez Ahned, N a  Banihammad Fayez, Ahmed al- 
Gharndi, Hamza al-Ghamdi, and Mohald al-Shehri hijacked United Airlines Flight 175, 
hound from Boston to Los Angeles, and crashcd it into the South Tower of the World 
Trade Center inNew York. Marwan al-Shehhi piloted the plane after it was hijacked. As 
a result of the crashes, the towers of the World Tradc Ccnter collapsed. Approximately 
2,752 people, almost all of them civilians, were killed. At the time of the hijackings and 
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attacks, the tenants of the World Trade Center were civilian in nature. The occupants 
consisted of approximately 430 tenants for business and commerce purposes only. Each 
of the named individuals are alleged to be members of Al Qaeda. 

b. On September 11,2001, Khalid al-Midhar, Nawaf al-Hazmi, Hani Hanjour, 
Salem al-Hamzi, and Majed Moqed hijacked American Airlines Flight 77, bound from 
Washington D.C. to Los Angeles, and crashed it into the Pentagon in Arlington, Virginia. 
Hani Hanjour piloted the plane after it was hijacked. As a result of the crash, 
approximately 184 people including many civilians werc killcd in and around thc 
Pentagon. Each of the named individuals are alleged to be members of Al Qaeda. 

c. On September 1 1,2002, Ziad Jarrah, Ahmed al-Haznawi, Saaed al-Ghamdi, 
and Ahmed al-Nami hijacked United AirlinesFlight 93, bound from Newark to San 
Francisco, and crashed it into a field near Shanksville, Pennsylvania. Ziad Jarrah piloted 
the plane after it was hijacked. 44 civilians died in the crash. Each of the named 
individuals are alleged to be members of Al Qaeda. 

d. The organization known as al Qaida, or "The Base," was founded in or around 
1989 by Usama bin Laden, and others. Al Qaida is cornposed of private individuals and 
did not constitute the armed force of any recognized state. 

e. In response to the events of September 11,2001: on September 18,2001, 
Congress passed a joint resolution authorizing the President to use all necessary and 
appropriate force . . . in order to prevent any future acts of international terrorism against 
the United States by such nations, organizations or persons." Sept. 18,2001 Joint Res. 

f. On 7 October 2001, pursuant to presidential Order the United States 
commenced armed hostilities in Afghnnistan in support of the Northern Alliance. 

g. At the time that the United States commenced m e d  hostilities the Northern 
Alliance consisted of ethnic Tajiks that opposed the Taliban regime by military force. 
The Northern Alliance controlled approximately 10% of Afghanistan. The remainder of 
Afghanistan was controlled by military force/govemment, commonly referred to as the 
Taliban. 

h. Thc Taliban exercised political and military control over that portion of 
Afghanistan that it controlled. The Taliban had been recognized as the government of 
Afghanistan by Pakistan and Saudi Arabia. The United States, however, did not 
recognize the Taliban as government of Afghanistan. 

i. The United States, however, prior to the commencelnent of the use of military 
force negotiated with the Taliban seeking that they capture and turn over Usama Bin 
Laden and other members of a1 Qaeda to the united States. 
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j. On 13 November 2001, President Bush issucd a military order pursuant to the 
authority vested in him as President of the United States and Commander in Chief of the 
Armcd Forces of the United States by the Constitution and laws of the United States 
vesting in the Secretary of Defense the authority to try by military commission thosc 
persons that the President determined were subject to the order. 

k. Subsequent to the President's Military Order of 13 November 2001, Mr. 
IIamdan was taken prisoner by indigenous Afghanistan forces in late November 2001, 
where upon he was subsequently turned over to U.S. personnel for a bounty and has been 
detained by the United States government ever since. 

I. On 3 July 2003, the President of the United States determined that Mr. Hamdan 
was subject to his military order of 13 November 2001. 

m. 13 July 2004, a charge of conspiracy to commit terrorism against Mr. Hamdan 
was referred to this Military Commission. 

5. Law. 

a. This Commission must First Satisfy Itself That Jurisdiction Exists 
Before Proceeding 

The Supreme Court of the United States has explained what jurisdiction is and 
what this body's duties are: "The requirement that jurisdiction be establishrd as a 
threshold matter ... is inflexible and without exception . . . for ~lurisdiction is power to 
declare the law,, and [wlithout jurisdiction the court cannot proceed at all in any 
cause." Ruhrgus AG v. Marathon Oil Co., 119 S. Ct. 1563, 1567 (1 999) (internal 
punctuation and citations omitted). 

"Jurisdiction" refers to the power of a legal body to try an offense. If that body 
lacks jurisdiction, everything it does in proceeding with a trial is illegal and unlawful. 
That is why judges across our land, in both the military and civil systems, have said that 
before proceeding with trial, they must first satisfy themselves that jurisdiction exists. 
See i n  re Grimley, 137 U.S. 147, 150 (1890); Curter v. McClaughry, 183 U.S. 365,401 
(1902); Hiart v. Brown, 339 U.S. 103, 11 1 (1950). Jurisdiction, in turn, has always been 
broken down into two separate concepts. First, is the offense something that can be tried 
by the legal body? This inquiry turns on the history and language of authorizing 
legislation for that legal body. Second, is the person being tried someone that is properly 
before the reach of the legal body? That question asks whether the Government has 
alleged facts sufficient to place the specified individual before the military commission. 
This motion concerns the first of these inquiries. Because conspiracy is not an offense 
against the laws of war, this commission should declare the prosecution of Mr. Hamdan 
null and void. 

b. Commissions Can Currently Try Only Spying and Enemv Assistance 
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Congress has provided only two offenses explicitly triable by commission. See 10 U.S.C. 
5 904 (aiding the enemy); 10 U.S.C. § 906 (spying). Yet rather than charge Mr. Hamdan 
with these carefully crafted statutes, the Government has invented a definition of an 
offense that is unknown to the laws of war and untethered to anything in the U.S. Code. 
Amending the definition of offenses is a job belonging to Congress - one it has proven 
capable of executing - as the events after Quirin demonstrated.1 

c. Even in Declared War. Commissions May Only Try Offenses Specified 
By Congress 

With respect to what constitutes a violation of the law of war, "Congress ha[s] the choice 
of crystallizing in permanent fonn and in minute detail every offense against the law of 
war, or of adopting the system of common law applied by military tribunals so far as it 
should be recognized and deemed applicable by the courts." Quirin, 317 U.S., at 30. At 
the time of Quirin, Congress chose not to define offenses against the law of war. But 
since those events, the Congress of the United States has done exactly that in the War 
Crimes Act of 1996, 18 U.S.C. 5 2441, and the Expanded War Crimes Act of 1997. 
These Acts established that a "war crime" consists of "any conduct" that, inter alia, is a 
"grave breach" of international law. Congress provided a huge list of crimes in 
referencing so many treaties, but conspiracy is not on i t 2  A lawful commission may hear 
cases involving poison, killing soldiers who have laid down their arms, and like offenses 
specified in The Hague Convention and elsewhere. but not conspiracy. 

d. The Conspiracv Charge Does Not State a Violation of the Laws of War 

I .  The laws ofwar do not recognize a conspiracy offense. 

Neither Article 23 of The Hague Convention IV nor the Geneva Conventions make any 
mention whatsoever of a conspiracy ~ h a r g e . ~  While a conspiracy charge was used at 

! Follr~\ringQi<rri~i, Congress exp~nded tnc rc~cl i  of Section 006 to inah: clear that 11 co\ereJ 
prccixl! th: ofiinses oithe N u i  sabotcurs. 10 I.'.S.C: 6 906 (195 11 added to the definition oisp)  ing not 
only military illstallations but also spylng over "any manufacturing or industrial plant." See Charge 1, 
Specification 1, in Quirin TI., at 36 (charging them with intent "'to destroy certain war industries, war 
utilities and war materials within the United States."'). This was intentional. See Hearings on HR 2498 of 
the 81st Cong. at 1229 (1949) (stating that Article 106 was intentionally expanded "in view of the 
importance of industrial plants, and other manufacturing units engaged in the war effort"). The UCMJ 
drafters also enlarged the definition of Article 81 to encompass more tangential connections through 
punishing anyone who "holds any intercourse with the enemy." This, too, was intentional. See id. 

Indeed, the House Report for that legislation referred explicitly to Congress' Art. I, Section 8 
power to "define and punish. . . Offenses against the law of Nations" and stated that "The constitutional 
authority to enact federal laws relating to the commission of war crimes is undoubtedly the same as the 
authority to create military commissions to prosecute perpetrators of these crimes." H.R. Rep. No. 105- 
204. 

Indeed, they bar collective punishment like that sought by ihe Government here. See Art. 87 of 
GPW 111; see also Alt. 33, GPW IV. 
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Nmemberg, that offense is unavailable today.3 The Nuremburg judges ruled that there 
was no offense of conspiracy to commit war crimes or crimes against humanity.5 Instead, 
they confined conspiracy to very limited acts, and only against very high-level Geman 
officials who were directly involved in specific acts of aggression that took place.6 
Indeed, the Department of Defense has essentially admitted that conspiracy is not a 
violation of the laws of w a r .  Its own Instruction defining the offense divides all offenses 
into three distinct groups: War Crimes; Other Offenses Triable by Military Commission; 
and Other Forms of Liability and related Offenses.: Conspiracy falls within not "War 
Crimes," and not even "Other Offenses Triable by Military Commission," but rather in 
the "Other Fonns Of Liability" section. 

When leaders act through followers, the leaders may be liable under complicity principles 
for limited offenses that have actually taken place. But there is literally no support in the 
law of war for the idea that a low-level individual may be liable simply because he 
"agrees" to commit some act in the future. The weight of law throughout the world 
emphatically rejects such a notion. Conspiracy has never been used to prosecute an 
inchoate offense of the law of war. See Cassesse, International Criminal Law 197 
(Oxford 2003). 
"'l'he rule that penal laws are to be construed strictly is perhaps not much less old than 
construction itself. It is founded on the tenderness of the law for the rights of 
individuals." UnitedStates v. Wiltberger, 18 U.S. ( 5  Wheat.) 76,95 (1820) (Marshall, 
C.J.). And the Department of Defense admits that "No offense is cognizable in a trial by 
military commission if that offense did not exist prior to the conduct in question." 
Military Commission Instruction ("MCI") No. 2, Section 3(A). 

2. Conspiracy doctrine cannot be used against low-level individzlals. 

Assistant Attorney General Herbert Wechsler, head of the Criminal Division, criticized the War 
Department's proposal to use a conspiracy charge, stating that "it is an error to designate as conspiracy the 
crime itself, the more so since the common-law conception of the criminality of an unexecuted plan is not 
universally accepted in civilized law." See Memorandum for the Attorney General, in The American Road 
to Nuremburg, 84, 87, Dec. 29, 1944 (Smith ed. 1982). 

5 Many read Nuremburg to say that there is no separate offense of conspiracy at all. See Major 
Edward J. O'Brien, The Nuremberg Principles, Command Responsibilitv, and the Defense of Captain 
Rockwood, 149 Mil. L. Rev. 275,281 (1995). -- 

"The International Military Tribunal ultimately "interpreted the [conspiracy] concept very 
narrowly, and adopted a constn~ction of the Charter under which conspiracics to commit 'war crimes' or 
'crimes against humanity' were ruled entirely outside the jurisdiction of the Tribunal." Telford Taylor, 
Brigadier General, USA, Chief of Counsel for War Crimes, Final Report to the Secretary of the Anny on 
the Nureniberg War Crimes Trials Under Control Council Law No. lo., 70 (U.S.G.P.O. 15 Aug. 1949). In 
fact, all four of the cases brought against defendants for conspiracy to commit crimes against the peace 
resulted in acquittals. Id. at 3 I. 

' S e e  MCI No. 2; see also 1998 Rome Statute of the International Criminal Court, art. 8(a)(2), UN 
Doc. AICONF. 18319 (1998), reprinted in 37 ILM 999 1998) (defining "War Crimes" as grave breaches of 
the 1949 Geneva Conventions and "other serious violalions of the laws and customs applicable in 1 . ~ 

international armed conflict, within the established framework of international law. . . "),id 
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The Government's charging Harndan, a mere underling, with conspiracy is in complete 
contrast to international law, which has emphasized that any conspiracy charges must be 
against leaders.8 The charges against Mr. Hamdan are unprecedented and could 
potentially destabilize the development of international criminal law. See Neal Katyal, 
Gitmo Better Blues, Slate Magazine, Mar. 19,2004, available at 
http:Nslate.msn.comlid/2097397. 

3. C o n s p i r a c y  charges cannot i n c o r p o r a t e  p r e - w a r  cunduct .  

The conspiracy charge is based largely on conduct that occurred before 911 1, yet 
commissions can only adjudicate violations after a war begins.9 It is a tremendous stretch 
to argue that the war began in 1989 or 1995 oi 1999. Such a claim would have surprised 
former President Clinton; indeed, it apparently would even have surprised Prcsidcnt 
Bush, who stated at a March 6, 2004 press conference, "The terrorists declared war on us 
that day [September 11,20011." 

4. The P e n t a g o n  d r j in i t ion  empties c o n s p i r a c y  qf its m e a n i n g  

The Government's "definition" of conspiracy (a questionable term to apply to a Pentagon 
civilian's laundry list of offenses when the Government simultaneously says that it is a 
"common law" offense) is woefully lacking. For example, it eliminates the most 
important element of conspiracy: agreemcnt. See. P r o s e c u l o r  v. Juvenul Kujeli jel t  (Case 
No. ICTR-98-44A) Judgment 787 (1 Dec. 2003) ("the evidence must show that an 

* SeeNuremberg Trial Proceedings, reprinted in The Avalon Project at Yale Law School, vol. 22, 
467: Judgment, http:!/www.yale.edu/lawweb/avalon!imWproc/09-30-46.htm; Charter of the International 
Military Tribunal for the Fa r  East, art. 1 (January 19, 1946), 
hn~::lwww.vale.eduil~~wweb,avalon!in~tfecl.ht~~ (limiting conspiracy charge to leaders); S.C. Res. 1329 
(Nov. 30, 2000) (detailing the Security Counsel's endorsement of an official prosecutorial policy for the 
ICTY and ICTR that "civilian, military and paramilitary leaders sl~ould be tried before them in preference 
to minor actors."); Statute of the Special Court for Sierra Leone, art. I(limiting the court's jurisdiction to 
those "who bear the greafest re.~pansibiliQ for serious violations of intcmational humanitarian law."); 
Wechsler Memorandum, supra, at 89 (criticizing conspiracq charges against Germans who were not "prime 
leaders," because the charge "may be seriously weakened in the eyes of the world if too many individuals 
are included in it."). 

GPW Art. 99 (explicitly barring such ex post facto charges); see also, International Covenant on 
Civil and Political Rights (ICCPR), Article 15 (made non-derogable by Article 4); Wcchsler Menlo., supra, 
at 86 ("atrocities committed prior to a state of war" "are not embraced within the ordinary concept of 
crimes punishable as violations of the laws of war."); Prosec~itor v. Multinovic, Decision on Ojdmic's 
Motion Challenging Jurisdiction-Joint Criminal Enterprise, ICTY Appeals Chamber, Case No. IT-99-37- 
AR72.7 17 (May 21,2003) ("it is evety Chamber's duty to ascertain that a crime or a form of liability 
charged in the indictment is both provided for under the statute and existed at the relevant time under 
customary international law."); Winthrop, Militaw Law and Precedents 837 (2d ed. 1920) ("An offence, to 
bc brought within the cognizance of a military commission, must have been committed within the period of 
the war"); id. n.95 (quoting source that "martial law is not retrospective. An offender cannot be tried for a 
crime committed becore martial law was proclairned."). 

,xe. ,dw ExtiiLit 

Page L of /%, 
Review Exhibits 21 to 29
Nov. 8, 2004 Session
Page 200 of 362



agreement had indeed been reached. The mere showing of a negotiation in process will 
not do."). IJnder MCI No. 2, 6 6(a)(l), a defendant need oi~ly "join[] an enterprise of 
persons who shared a common criminal purpose" to establish a conspiracy. While those 
who actively plot specific terrorist activities would fall within the domestic civilian 
conspiracy offense,lO the MCI's use of "enterprise" is impermissibly vague. 

Second, even under broad domestic standards, conspiracy is a specific intent crime. State 
v. Bond, 49 Conn. App. 183, 196,713 A.2d 906,913 (Conn. App. Ct. 1998). As such, 
the intent of one person to commit a crime cannot sin~ply be imputed to another. See 
Clark v. Louisiana State Penitentiary, 694 F.2d 75 (5th Cir. 1982), rehearing denied with 

th . opinion, 697 F.2d 699 (5 Cir. 1983). Yet the prosecution does not allege such specific 
intent. 

e) Summary 

Given the above deficiencies, a cotispiracy charge cannot be based upon the MCI's 
invented definition of the offense. "Common law" does not mean "made-up law," 
especially when someone's liberty is at stake. 

No one understands better the need for clearly defined offenses that let the world know 
that the United States is serious about prosecuting terrorism than undersigned counsel. 
Fortunately, the United States Congress has proven itself willing to do exactly that, 
listing dozens of crimes that can be used to prosecute terrorists, both in civilian courts as 
well as courts marlial. This prosecution is an-unbridled attempt to circumvent a carefully 
calibrated plan for dealing with threats to the nation. Even if it might be wise to have 
military commissions for certain offenses, it is manifestly unwise to do so here, for a 
crime that has never been accepted in a military commission before. Military 
commissions can only try violations of thc laws of war. The charge against Mr. Hamdan, 
however, states something unknown to those very laws. 

6. Files Attached. None 

7. Oral Argument. Is required. The Presiding Officer has instructed the Con~mission 
members that he will provide the Commission members with his interpretation of the law 
as he sees it, but that the Commission members are free to arrive at their own 
conclusions. The Defense asserts its right to be heard following the Presiding Officer's 
pronouncement via oral argument in order for the remainder of the Commission members 
to be informed as to the reasons for the Defense's support or opposition to the Presiding 

'0 Domestic criminal law is, of course, not a powerful source of support for the Government. 
American civilian criminal law has been able to develop a vibrant offense of conspiracy because of its 
strong commitment to criminal procedural guarantees. While charges can be more vague in a civilian 
conspiracy trial and hearsay evidence may be admitted, the standard checks on prosecutorial and judicial 
abuse exist - an indictment by a grand jury, the right to a jury trial, the right to contiont witnesses, the right 
to obtain exculpatory evidence, and so on. These procedural rights are preconditions before conspiracy 
doctrines become available. 
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Officer's position. Additionally, the Defense intends to call expert witnesses and to 
incorporate their testimony into this motion via oral argument. 

8. 1,ist of Legal Authoritv Cited. 

a. Clark v. Louisiana State Penitentiary, 694 F.2d 75 (5th Cir. 1982) 

b. ExPnrte Quirin, 317 U.S 1,29 (1942) 

c. In re Grimley, 137 U.S. 147, 150 (1890) 

d. Carter v. McCla~lghry, 183 U.S. 365,401 (1902) 

e. Hiatt v. Brown, 339 U.S. 103, 11 1 (1950) 

f. United States v. Wiltberger, 18 U.S. (5 Wheat.) 76, 95 (1820) 

g. Rlihrgas AG v. Marathon Oil Co., 119 S. Ct. 1563,1567 (1999) 

h. 10 U.S.C. $ 904 

i. 10 U.S.C. s 906 

j. 18 U.S.C. $ 2441 

k. H.R. Rcp. No. 105-204 

1. Hcarings on HR 2498 of the 81st Cong. at 1229 (1949) 

m. Charter ofthe Internulionul Military Tribunul for the Far East, art. 1 (January 19, 
1946), httr,: / lwww,vale.edu/la~web!avalon/imtfe~ 

n. Geneva Convention Relative to the Treatment of Prisoners of War, 6 U.S.T. 33 16 
(1955) ("GPW") 

o. The IIague Convention IV (1907) 

p. 1998 Rome Statute of the International Criminal Court, art. 8(a)(2), UN Doc. 
AICONF. 18319 (1 998), reprinted in 37 ILM 999 1998) 

q. Cassesse, International Criminal Law 197 (Oxford 2003). 

r. Neal Katyal, Gitmo Better Blues, Slate Magazine, Mar. 19,2004, available at 
http:!/slate.n~sn.com/id/2097397. 
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s. Memorandunl for the Attorney General, in The American Road to Nuremburg, 
84, 87, Dec. 29, 1944 (Smith ed. 1982) 

t. Military Commission Instruction ("MCI") No. 2 

u. Nuremberg Trial Proceedings, reprinted in The Avalon Project at Yale Law 
School, vol. 22,467: Judgment, http:l/www.~ale.edullawweblavalodi1ntlproc/O9- 
30-46.htm 

v. Edward J. O'Brien, The Nuremberg Principles. Command Resoonsibilihi, and the Defense of 
Captain Rockwood, 149 Mil. L. Rev. 275,281 (1995) 

w. Prosecutor v. Multinovic, Decision on Ojdanic's Motion Challenging 
Jurisdiction-Joint Criminal Enterprise, lCTY Appeals Chamber. Case No. IT- 
99-37-AR72,T 17 (May 21,2003) 

x. Prosecutor v. Juvenal Kajelijeli (Case No. ICTR-98-44A) Judgment 787 (1 Dec 
2003) 

y. State v. Bond, 49 Conn. App. 183, 196, 713 A.2d 906, 913 (Conn. App. Ct. 1998) 

z. S.C. Res. 1329 (Nov. 30,2000) 

aa. Statute of the Special Court for Sierra Leone, art. 1 

bb. Telford Taylor, Brigadier General, USA, Chief of Counsel for War Crimes, Final 
Report to the Secretary of the Army on the Nuremberg War Crimes Trials Under 
Control Council Law No. 1 O., 70 (U.S..G.P.O. 15 Aug. 1949) 

cc. Winthrop, Military Law and Precedents (2d ed. 1920) 

9. Witnesses and/or Evidence Required. The Defense intends to call Professor Allison 
Danner or Professor George Fletcher (Curriculum Vitae attached) as an expert witness in 
the area of International Criminal Law including crimes against the laws of war. 
Professors Danner's and Fletcher's expert testimony is probative to a reasonable person 
under the circumstances presented specifically, based on the Professors' skill knowledge, 
training and education. They possess specialized knowledge of International Criminal 
Law including crimes against the laws of war. The application and substance of such 
laws is a legal finding to be made by members of the Military Commission beyond the 
training and expertise of lay persons. As such, Professors Danner and Fletcher's 
specialized knowledge will assist the Commission members in understanding and 
determining whether the crime charged was a recognized violation of the laws of war 
during the relevant period. 

10. Additional Information. Professors Danner and Fletcher are both nominated as 
experts as the Defense is yet to determine the availability of Professor Fletcher. The 
Defense will not present cumulative testimony. 
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CHARLES D. SWIFT 
Lieutenant Commander, JAGC, US Navy 
Detailed Military Defense Counsel 
Office of Military Commissions 
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UNITED STATES OF AMERICA ) PROSECUTION RESPONSE TO DEFENSE 
) MOTION TO DISMISS (FOR FAILURE TO 

v. ) STATE AN OFFENSE WITHIN THE 
) SUBJECT MATTER JURISDICTION OF A 

SALIM AHMED HAMDAN ) MILITARY COMMISSION AND CONTRARY 
) TO THE RECOGNIZED LAWS OF WAR) 
1 

j October 15,2004 

1. Timeliness. This motion is being filed in a timely manner within the parameters established 
by the Presiding Officer. 

2. Relief Sought. The Prosecution requests that the Defense Motion to Dismiss based on the 
failure. to allege an offense be denied. 

3. Overview. Military Commission Law, specifically Military Commission Lnstruction No.2, is 
declarative of existing law which recognizes the crime of conspiracy and criminal accountability 
pursuant to joining an enterprise of persons who shared a common criminal purpose. 

There have been prior convictions of the offense of conspiracy to commit war crimes before 
United States Military Commissions. Conspiracy is recognized under international law as well 
as liability based upon joining an enterprise of persons who shared a common criminal purpose. 

4. Fa&. The Defense cites no sources for the facts asscrtcd in their motion (sources required to 
be identified in accordance with Presiding Officer Memorandum 4-2). The Prosecution does not 
specifically agree with or stipulate to the facts contained in Defense Motion paragraph 4. We 
will work with the Defense and attempt to work out acceptable stipulations. 

The Prosecution asserts the following facts: 

a. As the United States Supreme Court succinctly stated in Hamdi v. Rumsfeld: 

On September 11, 2001, the a1 Qaida terrorist network used hijacked 
commercial airliners to attack prominent targets in the United States. 
Approximately 3,000 people were killed in those attacks. One week later, 
in response to these 'acts of treacherous violence,' Congress passed a 
resolution authorizing the President to 'use all necessary and appropriate 
force against those nations, organizations or persons, in ordcr to prevent 
any future acts of international terrorism against the United States by such 
nations, organizations or persons.' Authorization for Use of Milltary 
Force ('the AUMF'), 115 Stat 224. Soon thereafter, the President ordered 
United Stated Armed Forces to Afghanistan, with a mission to subdue a1 
Qaeda and quell the Taliban regime that was known to support it. 
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124 S. Ct. 2633 (2004) (plurality opinion) 

b. Subsequent to the AUMF, the President issued his Militaq Order of November 13,2001 
("Detention, Treatment, and Trial of Certain Non-Citizens in the War Against Terrorism"), 66 
Fed. Reg. 222 (November 16,2001) In doing so, thc President expressly relied on "the authority 
vested in me . . . as Commander in Chief of the Armed Forces of the United States by the 
Constitution and the laws of the United States of America, including the [AUMF] and sections 
821 and 836 of title 10, United States code."' 

c. In his Order, the President found, inter alia, "To protect the United States and its citizens, 
and for the effective conduct of military operations and prevention of tcrrorist attacks, it is 
necessary for individuals subject to this order. . . to be detained, and, when hied, to be tried for 
violations of the laws of war and other applicable laws by military tribunals." a. at Section l(e). 
The President ordered, "Any individual subject to this order shall, when tried, be hied by 
military commission for any and all offenses triable by military commission that such individual 
is alleged to have committed . . . ." a. at Section 2(a). He directed the Secretary of Defense to 
"issue such orders and regulations . . . as may be necessary to carry out" this Order. Id. 

d. Pursuant to this directive by the President, the Secretary of Defense on March 21,2001, 
issued Department of Defense Military Commission Order (MCO) No. 1 establishing jurisdiction 
over persons (those subject to the President's Military Order and alleged to have committed an 
offense in a charge that has been referred to the Commission by the Appointing Authority) and 
over offenses (violations of the laws of war and all other offenses triable by military 
commission). Id., at para 3(A), 3(B). The Secretary directed the Department of Defense General 
Counsel to "issue such instructions consistcnt with the President's Military Order and this Order 
as the General Counsel deems necessary to facilitate the conduct of proceedings by such 
Commissions . . . ." a, at para 8(A). 

' Sections 821 and 836 are, respectively, Articles 21 and 36 of the Uniform Code of Military Justice ("UCMJ") 
These sections provide, in relevant part: 

Art. 21. Jurisdiction of courts-martial not exclusive 

The provisions of this chapter confemng jurisdiction upon court-martial do not deprive military commissions, 
provost courts. or other military tribunals of concurrent jurisdiction with respect to offenders or offenses that by 
statute or by the law of war may be tried by militnry commissions, provost coum, or other military tribunals 

Art. 36. President may prescribe rules 

a. Pretrial, trial, and post-trial procedures, including modes of proof, for cases arising under this chapter triable 
in court-martial, military commission and other military tribunals . . . may be prescribed by the President by 
regulations which shall, so far as he considers practicable, apply the principles of law and the rules of evidence 
generally recognized in the trial of criminal cases in the United States district courts, but which may not be wnkary 
to or inconsistent with this chapter. 

b. All rules and regulations made under this article shall be uniform insofar as practicable. 
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e. The General Counsel did so, issuing a series of Military Commission Instructions (MCIs), 
including MCI No. 2: Crimes and Elements for Trial by Military Commission. 

f. On July 13,2004, the Appointing Authority approved and referred a charge of conspiracy 
against the Accused. 

g. The Accused was born in Yemen. In 1996 he left Yemen utilizing a fraudulent passport 
and attempted to travel to Tajikistan to engage in jihad. (Accused's FBI 302 from July 2002 
(Attached)). 

h. Unable to join up with the Tajikistan jihad, the Accused eventually went to a Jalalabad 
guesthouse where he agreed to have a personal meeting with Usama bin Laden. His goal in 
meeting with bin Laden was to join in jihad with bin Laden (Accused's FBI 302 and CITF Form 
40 from July 2002 and May 2003 (Attached)). 

i. Prior to meeting with Usama bin Laden, the Accused was aware of bin Laden's goal to 
"expel the infidels from the Arabian Peninsula." (Accused's CITF Form 40 from May 2003) 

j. After brief stops at the Jihad Wal and Khaldan terrorist training camps, the Accused met 
personally with Usamabin Laden at bin Laden's compound in Qandahar, Afghanistan (AF). 
(Accused's FBI 302 from July 2002). 

k. The Acccused agreed to live at the bin Laden compound and serve as a driver. (Accused's 
FBI 302 from July 2002). 

1. After an eight-month observation period conducted by Saif a1 Adel, the head of a1 Qaida 
security, the Accused was picked to serve as bin Laden's personal driver and bodyguard. 
(Accused's CITF Form 40 from May 2003). The Accused continued to servc in this capacity 
(absent a few leaves of absence) until his capture in November of 2001. (Accused's CITF Form 
40 from May 2003). 

m. While serving as bin Laden's personal driver and bodyguard, the Accused pledged 
"conditional bayat" to bin Laden agreeing to provide full support of the "jihad against the 
Crusaders and Jews." (Accused's CITF Form 40 from May 2003). 

n. While serving the a1 Qaida organization, the Accused transported weapons and 
ammunition provided by the Taliban to a1 Qaida compounds in Qandahar. (Accused's CITF 
Form 40 from May 2003). 

o. While serving as Usama bin Laden's driver and bodyguard, the Accused trained on several 
occasions at the a1 Farouq terrorist training camp on the usc of various weapons. (Accused's 
CITF Form 40 from May 2003). 

p. The Accused was with Usama bin Laden and was one of the people responsible for his 
safe transport and overall safety during the time periods of the U.S. Emhassy bombings in 1998 
and the attacks of September 11". (Accused's statements of July 2002 and May 2003). 
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q. The Accused attended many speeches and press conferences given by Usama bin Laden 
where bin Laden described the "war against America" and the duty of Muslims to fight 
Americans. (Accused's statement of May 2003). 

r. The Accused had knowledge of Usama bin Laden's 1996 Declaration of War and the 1998 
fatwa against America. With this knowledge, he continued to serve as Usama bin Laden's driver 
and bodyguard. (Accused's CITF Form 40 tiom May 2003). 

s. The accused observed Mullah Bilal experimenting with explosives in Qandahar, AF in the 
months prior to the USS COLE attack. Bilal was an a1 Qaida member who worked for bin 
Laden. Bilal admitted to Hamdan that he was directly involved in the USS COLE attack. 
(Accused's FBI 302 of 6 August 2002 (Attached)). 

t. The Accused viewed portions of the USS COLE al Qaida recruiting video and believed this 
video was produced by a1 Qaida to spread enthusiasm for the cause throughout the world. 
(Accused's Form 40 of May 2003). 

u. The Accused was an a1 Qaida member and he experienced "uncontrollable enthusiasm" as 
a result of being with bin Laden. (Accused's statement of May 2003). 

v. The Accused was present shortly after the attacks of September 11" when Usama bin 
Laden discussed these attacks with Khalid Sheikh Muhammad (Mukhtar). Bin Laden thanked 
God for the success of the operation and asked God to reward Mukhtar for his work and role in 
the September 11" operation. (Accused's Form 40 of May 2003). 

5. Authorities 

a. Hamdi v. Rumsfeld, 124 S. Ct. 2633 (2004) (plurality opinion) 
b. President's Military Order of November 13,2001 ("Detention, Treatment and 

Trial of Certain Non-Citizens in the War Against Terrorism") 
c. Military Commission Order No. 1 
d. Military Commission Instruction No. 2 
e. Ex uartefiirin, 31 7 U.S. 1 
f. Johnson v. Eisentrager, 339 U.S. 763 (1950) 
g. Colepau&v. Looney, 235 F.2d 429 (loth Cir 1956) 
h. Thomas Michael McDonnell, The Death Penalty-An Obstacle to the "War 

Against Terrorism"?, 37 Vand. J. Transnat'l L. 353 (2004) 
i. Neal Kumar Katyal, Why it Makes Sense to Have Harsh Punishments for 

Consviracv, Legal Aff., Apr. 2003 
j. United States v. Townsend, 924 F.2d 1385, 1394 (7"' Cir. 1991) 
k. lannelli v. United States, 420 U.S. 770 (1975) 
1. Direct Sales Co. v. United States, 319 U.S. 703 (1943) 
m. Manual for Courts-Martial 
n. United States v. Recio, 537 U.S. 270 (2003) 
o. Callahan v. United States, 364 U.S. 587 (1961) 
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p. Pinkerton v. United States, 328 U.S. 640 (1946) 
q. United States v. Rivera-Santiago, 872 F.2d 1073 (1" Cir. 1989) 
r. Carlson v. United States, 187 F.2d 366, 370 (10'~ ~ i r .  1951) 
s. United States v. Hersh, 297 F.3d 1233 (1 1" Cir. 2002) 
t. WAYNE R. LAFAVE, CRIMINAL LAW (4m ED. West Group 2000) 
u. Major Michael A. Newton, Continuum Crimes: Military Jurisdiction over 

Foreign Nationals who Commit International Crimes, 153 Mil. L. Rev. 1, 14- 
21 (1996) 

v. U.S Armv's Field Manual 27-10. The Law of Land Warfare, (18 July 1956) 
w. H.R. Rep No. 104-698 
x. 18 U.S.C. section 241 1 
y. H.R. Rep. No. 105-204 
z. Prosecutor v. Tadic, Case no. IT-94-1-A (Appeals Chamber, July 15, 1999) 
aa. Agreement for the Prosecution and Punishment of the Major War Criminals of 

the European Axis, Aug. 8,1945,82 U.N.T.S. 279 
bb. Richard P. Barrett and Laura E. Little, Lesson of the Yugoslav Rape Trials: A 

Role for Conspiracy Law in Intemational Tribunals, 88 Minn. L. Rev. 30 
(2003) 

cc. Intemational Military Tribunal for the Far East, Apr. 26, 1946 
dd. Jordan J. Paust, Addendum: Prosecution of Mr. Bin Laden et. al for 

Violations of International Law and Civil Lawsuits by Various Victims, ASIL 
lnsights (Sept. 21,2001) 

ee. Statute of the International Tribunal for Yugoslavia 
ff. Statute for the International Tribunal of Rwanda 
gg. Convention on the Prevention and Punishment of the Crime of Genocide, Dec 

9,1948 
hh. Prosecutor v. Musema, Case no. ICTR-96-13-T, January 27,2000 
ii. Presbvterian Church of Sudan v. Talisman Energy, 244 F. Supp. 2d 289 

(S.D.N.Y. 2003) 
jj. Prosecutor v. Mulitinovic et al., Case No. IT 99-37-AR72, Decision on 

Dragoljub Ojdanic's Motion Challenging Jurisdiction - Joint Criminal 
Enterprise, 21 May 2003 

kk. Prosecutor v. Furundziia, Case No. IT-95-1711-A, Appeals Chamber, July 21, 
2000 

11. Prosecutor v. Kovocka et al., Case No: IT-98-3011, Judgment 2 November 
2001 

mrn.Carol Rosenberg, Driver for bin Laden in Guantanamo Cell, Miami Herald, 
February 1 1,2004 

nn. Mudd v. Caldera, 134 F. Supp.2d 138 (D.D.C. 2001) 
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6. Law Supporting the Reauest for Relief Sought. 

a. Military Commission Instruction No. 2 is a Valid, Binding Instruction, 

Execution of the war against al Qaida and the Taliban is within the exclusive province of the 
President of the United States pursuant to his powers as Executive and Commander in Chief 
under Article I1 of thc United States Constitution. Ex Parte Quirin, 317 U.S. I, 26 (1942). "The 
Constitution confers on the President the 'executive Power', Art 11, cl. 1, and imposes on him the 
duty to 'take Care that the Law be faithfully executed.' Art. 11, 3. It makes him the Commander 
in Chief of the Army and Navy, Art. 11, 2, cl. 1, and empowers him to appoint and commission 
officers of the United States. Art. 11, 3, cl. 1. 

The Congress, in passing the AUMF of 2001, expressly authorized the President to usc "all 
necessary and appropriate force" against "nations, organizations, or persons he determines 
planned, authorized, committed or aided the terrorist attacks that occurred on September 11, 
2001," and it is the President's duty to carry out this war. Public L. No. 107-40, 115 Stat. 224 
(2001). 

As a plurality of the Supreme Court just months ago held, "The capture and detention of 
lawful combatants and the capture, detention, and trial of unlawful combatants, by 'universal 
agreement and practice,' are 'important incident[s] of war."' Hamdi v. Rumsfeld, 124 S. Ct. 
2633, 2639 (2004) (plurality opinion), citing Ex parte Ouirin, 317 U.S., at 28 (emphasis added). 
See also, Johnson v. Eisentra~er, 339 U.S. 763,771 (1950). Furthermore, Congress, in enacting 
Articles 21 and 36 of the Uniform Code of Military Justice, expressly recognized the President's 
authority to use and to prescribe rules regarding military commissions. Thus, the President's 
Military Order is a legitimate, recognized exercise of his Constitutional authority as Commander 
in Chief. 

As commissions are recognized to be the Executive Branch's prerogative, it has been left to 
the Executive to determine appropriate guidelines for the conduct of military commissions. 
"[Slurely since Ex. . . there can be no doubt of the constitutional and legislative 
power of the president, as Commander in Chief of the armed forces, to invoke the law of war by 
appropriate proclamation; to define within constitutional limitations the various offenses against 
the law of war; and to establish military wmmissions with jurisdiction to try all persons charged 
with defined violations." Colepau& v. Looney, 235 F.2d 429 (10th Cir. 1956), cert. denied 352 
U.S. 1014 (1957). 

The Executive has issued his guidance with respect to the present military commissions in his 
Militarv Order. The Order directs that individuals subiect to trial under the Order shall receive a < 

"full and fair trial" and delegates the authority to promulgate further orders or regulations 
necessary to implement military commissions to the Secretary of Defensc. PMO, Section 
4(c)(2). The Secretary of Defense further delegated the authority to issue regulations and 
instructions to the Department of Defense General Counsel. Pursuant to DoD MCO No. 1, 
Section 7, The Appointing Authority shall, subject to approval of the General Counsel of the 
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Department of Defense if the Appointing Authority is not the Secretary of Defense, publish such 
further regulations consistent with the President's Military Order and this Order as are necessq  
or appropriate for the conduct of proceedings by Commissions under thc President's Military 
Order. The General Counsel shall issue such instructions consistent with the President's military 
order and this Order as the General Counsel deems necessary to facilitate the conduct of 
proceedings by such Commissions, including those governing the establishment of Commission- 
related offices and performance evaluation and reporting relationships. It is pursuant to this 
authority that the Department of Defense General Counsel issued, among other instructions, MCI 
No. 2. This instruction is "declarative of existing law" Para. 3(A), MCI No. 2. and details a 
number of offenses that "derive fkom the law of armed conflict." Id. 

The charge before this Commission involves a conspiracy or joining an enterprise of persons 
who shared a criminal purpose to commit several of the offenses delineated in MCI No. 2. The 
elements of this offense are delineated in Section 6(C)(6) of MCI No.2 and as discussed, such 
elements are declarative of existing law. 

These elements include: 

(1) Entering into an agreement with one or more persons to commit a substantive offense 
triable by Military Commission or otherwise joining an enterprise of persons who share a 
common criminal purpose, that involved, at least in part, the commission or intended 
commission of one or more substantive offenses triable by Military Commission; 

(2) That the Accused knew of the unlawful purpose of the agreement or the common 
criminal purpose of the enterprise and joined it willfully; and 

(3) Onc of the conspirators or enterprise members, during the existence of the agreement 
or enterprise, knowingly committed an overt act in order to accomplish some objective or 
purpose of the agreement or enterprise. 

The a1 Qaida organization is an elaborate organization with a worldwide reach. The 
organization, led by Usama bin Laden, actively recruited individuals to comc to Afghanistan to 
attend terrorist training camps. Those who excelled at these training camps were chosen to 
conduct martyr and other operations that actively targeted United States military personnel and 
civilians as well as military and civilian property. The organization relied upon a 
compartmented ccll structure such that only those with a true need to know were privy to the 
exact details of these destructive missions. Regardless of the clandestine and secret details of the 
missions, the goals and desires of the organization were very public and well known. See 
Generallv, Thomas Michael McDonnell, The Death Penalty-An Obstacle to the "War against 
Terrorism"?, 37 Vand. J. Transnat'l L. 353 (2004). Usama bin Laden's 1996 Declaration of War 
against the United States as well as the 1998 fatwa he joined in on calling for thc killing of 
American military and civilians wherever found were well publicized (See Attached). Most 
importantly the Accused was familiar with these proclamations when he took a role in the al 
Qaida organization and agreed to be bin Laden's personal driver and bodyguatd. He was, in fact, 
present when Usama bin Ladcn announced the 1998 fatwa. 
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Based on the Accused's agreement to assist the a1 Qaida organization and his knowledge of 
one of the organization's purposes - to kill Americans, he can be found guilty of the crime of 
conspiracy if the prosecution can prove that one of the alleged overt acts was committed in 
furtherance of this conspiracy. 

Use of conspiracy law is extremely appropriate in the prosecution of the Accused because, "in 
a world 1 1 1  of crime committed by groups, from terrorists to bank robbers, to drug gangs to 
mafia families, traditional conspiracy doctrine plays a vital role in making our society and 
communities safer." Neal Kumar Katyal, Why it Makes Sense to Have Harsh Punishments for 
Conspiracy, Legal Aff., Apr. 2003, at 44 (advocating use of conspiracy prosecutions as necessary 
weapon against group activity and as a means to compel cooperation of minor actors); Thomas 
Michael McDonnell, The Death Penalty-An Obstacle to the "War against Terrorism"?, 37 
Vand. J. Transnat'l L. 353,364-65 (2004) (use of conspiracy law by federal and militaw tribunal . . 
prosecutors essential to combating sophisticated terrorist groups like a1 Qaida); United States v. 
Townsend, 924 F.2d 1385, 1394 (7th Cir. 1991) (joint action of group more threatening than - - 

individual actions and collaboration allows for division of labor and psychological support). 

b. The Basics of Conspiracy Law and the "Ameement". 

Consviracv is an inchoate offense. the essence of which is the aereement to commit an - 
unlawful act. b l l i  v. United States, 420 U.S. 770, 777 (1975). The agreerncnt necd not bc 
explicit and can be inferred from the facts and circumstances of the case. Direct Sales Co. v. 
United States, 3 19 U.S. 703,711-713 (1943). "The agreement or common criminal purpose in a 
conspiracy need not be in any particular form or manifested in any formal words." MCI No. 2 
Section (6)(C)(6)(b)(l); Manual for Courts-Martial (MCM), United States (2002 Edition), 
Section 5(c)(2) (sufficient if minds of parties anive at a common understanding and this may be 
shown by conduct of the parties). The agreement need not state the means by which the 
conspiracy is to be accomplished or what part each conspirator is to play. u, Section 
5(c)(2). A conspiracy conviction will be upheld even if the substantive offense that the 
conspirators agreed to commit is never completed or attempted. United States v. Recio, 537 U.S. 
270-275 (2003) (agreeing to commit crime is sufficient evil warranting punishment whether or 
not substantive crime ever ensues); ]annelli 420 U.S. at 778. It is well established that when 
groups or partnerships are formed to commit criminal acts, the dangers are far greater. 

[Clollective criminal agreement - partnership in crimepresents a greater 
potential threat to the public than individual delicts. Concerted action both 
increases the likelihood that the criminal object will be successfully 
attained and decreases the probability that the individuals involved will 
depart from their path of criminality. Group association for criminal 
purposes often, if not normally, makes possible the attainment of ends 
more complex than those which one criminal could accomplish. Nor is 
the danger of a conspiratorial group limited to the particular end toward 
which it has embarked. Combination in crime makes more likely the 
commission of crimes unrelated to the original purpose for which the 
group was formed. In sum, the danger which a conspiracy generates is not 
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confined to the substantive offense which is the immediate aim of the 
enterprise. 

Callahan v. United States, 364 U.S. 587, 593-94 (1961). 

Thus, paragraph 6(C) of MCI No. 2 is consistent with United States' domestic jurisprudence 
when it states "regardless of whether the substantive offense was completed, a person may be 
criminally liable of the separate offense of conspiracy." Furthermore Comment C(6)(b)(8) of 
MCI No. 2 is firmly established in the law when it states that "conspiracy to commit an offense 
is a separate and distinct offense from any offense committed pursuant to or in furtherance of the 
conspiracy." See Pinkerton v. United States, 328 U.S. 640 (1946). 

Relationship with Your Co-Conspirators. 

While a conspiracy does require two or more persons to enter into an agreement, 
the Prosecution is not required to establish that the Accused knew the identity of his co- 
conspirators and their particular connection with the criminal purpose. MCI No. 2 para 
6(C)(6)(b)(l); m, Section 5(c)(l). 

A conspiracy is a continuum. Once a participant knowingly helps initiate the agreement and 
set it in motion, he assumes conspirator's responsibility for the foreseeable actions of his 
confederates within the scope of the conspir~orial agreement, whether or not he is aware of 
precisely what steps they plan to take to accomplish the agreed goals." United States v Rivera- 
Santiago 872 F.2d 1073, 1079 (1st Cir.1989). Absent some type of withdrawal defense by the 
accused, all of the overt acts taken by the accused or another co-conspirator, regardless of the 
date they were undertaken, and regardless of exactly when it may be that jurisdiction attached for 
the President to charge this conspiracy as a crime under the Laws of War, are relevant to show 
the accused's participation in the conspiracy. After all, "the overt acts merely manifest that the 
conspiracy is at work." Carlson v United States 187 F.2d 366,370 (10th Cir. 1951). 

Overt Acts. 

There are several overt acts alleged on the Accused's charge sheet. While not 
required, all of these alleged overt acts are arguably tied to the actions of the Accused. See MCI 
No. 2, Section 6(C)(6)@)(3) (overt act must be done by one or more of the conspirators, but not 
necessarily the accused); u, Section 5(c)(4)(a) (overt act must be done by one or more of the 
conspirators, but not necessarily the accused). 

The Defense contends that the conspiracy charge against the Accused is insufficient because 
many of the overt acts pled occurred prior to September 11,2001. Defense Motion at para 
5(d)(3). The Defense appears to assert that an armed conflict had commenced as of September 
11,2001, a matter vigorously disputed by the Prosecution. Id. (Defense raising issue based on 
minimizing conduct occurring prior to 9-1 1 and quoting President Bush with respect to terrorists 
declaring war on September 1 lth). 
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For the purposes of litigating this motion, these Defense concessions alone make the litigation 
of this point moot. United States v. Hersh, 297 F.3d 1233, 1244-46 (1 lth Cir. 2002) 
(requiring only a showing that one overt act occurred after the effective date of the criminal 
statute). The Defense motion is asking for the conspiracy charge to be dismissed. The overt acts 
on the charge sheet on their face are alleged to have occurred through the year 2001 (Prosecution 
concedes that they concluded with the Accused's capture in late November 2001). The 
Prosecution intends to prove that most, if not all, of these alleged overt acts occurred both before 
and after the terrorist attacks of September 1 I". This factual issue as well as the factual issue 
related to the commencement date of the m e d  conflict will appropriately be resolved during the 
trial on the merits. 

While not required for the resolution of this issue, it is the Prosecution's position that the crux 
of a conspiracy offense is the agreement. After the agreement, the offense is complete once an 
overt act is committed that will "effectuate the object of the conspiracy or in furtherance of the 
common criminal enterprise. MCI No. 2 para 6(C)(6)@)(3). It is not essential that any 
substantive offense be committed. Id. at para 6(C)(6)@)(4). Therefore it is irrelevant whether the 
ultimate crime is committed or whether a state of armed conflict existed at the time of the overt 
act. The purpose behind criminalizing conspiracies it to prevent crimes before they occur, while 
attacking against the dangers of group criminality. See WAYNE R. LAFAVE, CNMINAL LAW 
(4th ed. West Group 2000) at 620. 

c. U.S. Military Commissions have Previouslv Convicted of Consviracv in Relation to Law 
of War Violations. 

The Defense assertion that a charge of conspiracy is "unknown to the laws of war" is 
erroneous. Defense Motion at 1. The Defense relies on the -case for the assertion that 
offenses against the laws of war can be tried before military commissions. &Defense Motion 
para 3; Ex parte Ouirin, 317 U.S. 1 (1942). In Ex parte Ouirin, several Nazi saboteurs were 
charged and tried before a military commission created by President Roosevelt in his capacity as 
President and Commander in Chief. Included in these charges was conspiracy to commit the 
offenses of violation of the law of war, violation of Article 81 of the Articles of War (giving 
intelligence to the enemy) and Article 82 of the Articles of War (spying). 317 U.S. 1 (1942). 
The exact wording of the conspiracy specification was: 

Specification: In that, during the year 1942, the prisoners, Ernest Peter 
Burger, George John Dasch, Herbert Haupt, Heinrich Harm Heinck, 
Edward John Kerling, Hermann Neubauer, Richard Quirin, and Werner 
Thiel, being enemies of the United States and acting for and on behalf of 
the German Reich, a belligerent enemy nation, did plot, plan, and conspire 
with each other, with the German Reich, and with other enemies of the 
United States, to commit each and every one of the above-enumerated 
charges and specifications." 

-Trial Transcript at 43,44. 
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Similarly, in Colepaugh v. Looney, the accused was tried before a military commission and 
convicted of conspiracy to commit law of war violations. 235 F.2d 429 (10th Cir. 1956). 
Relying on the decision, the court stated that there can be no doubt that the President, as 
Commander in Chief of the armed forces can invoke the law of war by appropriate proclamation 
and can define the various offenses against the law of war. Id. at 431-432. It is noteworthy that 
this opinion was issued in 1956 and there was no mention that the enactment of the UCMJ in 
1950 would in any way curtail the President's powers in this regard. 

While is one of the most well known military commission cases, war crime conspiracy 
convictions at military commissions did not commence with the Qui* decision. Mudd v. 
Caldera, 134 F. Supp.2d 138 (D.D.C. 2001) (military commission had jurisdiction to try -- 

conspirator in the assassination of President Lincoln); Major Michael A. Newton, Continuum 
Crimes: Military Jurisdiction over Foreign Nationals who Commit International Crimes, 153 
Mil. L. Rev. 1, 14-21 (1996) (providing historical context for military commissions and 
identifying other commission war crime conspiracy convictions from 1865 and 1942). 

The Department of the A m y  formally recognized the offense of conspiracy to commit war 
crimes in 1956. U.S. Armv's Field Manual 27-10, The Law of Land Warfare, Chapter 8, para. 
500 (18 July 1956). It clearly and succinctly states that "Conspiracy, direct incitement, and 
attempts to commit, as well as complicity in the commission of, crimes against peace, crimes 
against humanity, and war crimes are punishable." Id. Based on this language alone, the expost 
facto argument the Defense attempted to convey during voir dire is nullified. 

The Defense has forcellly asserted that "conspiracy has never been used to prosecute an 
inchoate offense of the law of war. Defense Motion at 5(d) (I). There source for this 
proclamation is the book lntemational Criminal Law by Cassesse. This source simply does not 
support this argument. Cassesse notes that Nuremburg had a restrictive view of conspiracy, but 
he does not assert that prosecutors have never charged anyone with conspiracy to commit an 
inchoate offense against the law of war. Id. at 197. In fact, this page in the textbook is part of a 
section discussing conspiracy to commit genocide. Id. In this realm, Cassesse acknowledges 
that the ICTR Trial Chamber has concluded that this prohibition applies to inchoate offenses and 
that in the Musema case, a conspiracy conviction was determined valid regardless of whether the 
ultimate substantive offense was ever committed. Id. at 198. 

d. I h e c c u s e d  can be Tried for Anv Act that Constitutes a Crime Under the Law of War or 
that bv Statute can be Tried Before a Militarv Commission. 

Article 21 of the Uniform Code of Military Justice (UCMJ) states that military commissions 
have jurisdiction to try "offenses that by statute or by the law of war may be tried by military 
commissions." A literal reading of this statute defeats the Defense argument that Commissions 
can only try the offenses of spying (UCMJ Article 106) and aiding the enemy (UCMJ Article 
104). The word "or" clearly shows that this statute permits the prosecution of violations of the 
law of war in addition to the offenses that can be tried based upon offenses defined by statutes 
elsewhere. Therefore neither of these crimes specifically defined under the UCMJ nor the 
crimes defined in 18 U.S.C. 241 1 preclude the prosecution of other violations of the law of war. 
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The UCMJ was enacted in 1950 and replaced its predecessor, the Articles of War. The 
Defense contends that because the offenses of aiding the enemy (Article 104) and spying (Article 
106) were changed slightly when the UCMJ was enacted, Congress somehow was taking away 
the ability to prosecute other violations of the law of war. This assertion is incorrect. It is more 
important to examine Article 21 of the UCMJ when it was enacted in 1950. UCMJ Article 21 
was not altered in any way from its predecessor, Article 15 of the Articles of War. In fact, this 
statutory language was left unchanged because this language had already been construed and 
interpreted favorably in m. H.R. Rep No. 81-491 (specifically stating it was left unchanged 
because of w; S. Rep. No. 81-486 (also confirming left intact because of Oumn). Clearly 
Congress did not intend to limit the prosecution of war crimes that were the subject of 
prosecution in w. 

The War Crimes Act was enacted for a specific purpose. When originally enacted in 1996, it 
was for the express purpose of satisfying the 1949 Geneva Conventions requirement of providing 
criminal penalties in a country's domestic courts for grave breaches of the Geneva Conventions. 
H.R. Rep. No. 104-698 (July 24,1996). In the "Purpose and Summary" section of the House 
Report, it states that this legislation was to provide criminal penalties "for certain war crimes." 
Id. at 1. Congress clearly understood that there were other war crimes in existence that this 
legislation was not intended to address. This legislation was enacted because then current 
federal and state law was inadequate to support prosecutions of all grave breaches of the Geneva 
Conventions. Id. at 4. 

It was understood when the War Crimes Act legislation was passed that the statute was 
inadequate to address many war crime situations. Id. at 8. Aware of these limitations, 
representatives liom both the Department of State and Department of Defense submitted letters 
recommending that the statute be written more broadly. Id. at 8 n.27. Congress did not make the 
statute broader as requested but also expressed that these war criminals could be punished by 
more appropriate alternative venues. Id. 

The War Crimes Act was amended in 1997. Included in the amendments was the extension 
of the statute to punish war crimes other than just grave breaches of the Geneva Conventions. 18 
U.S.C. 2441(a). However the limitations concerning the "circumstances" when this statute could 
be utilized remained subject to the previous restrictions. 18 U.S.C. section 244101) (prosecution 
only available when person committing the crime or victim of crime is a member of U.S. armed 
forces or a national of the United States). Therefore, even with the amendments, many war 
crimes remained beyond the reach of this statute. The statute went on to define in more detail 
what constituted a "war crime" but with the qualifier "as used in this section." 18 U.S.C. section 
2441(c) (defining war crime but only when prosecuted using this statute that only permits 
prosecution when perpetrator or victim is U.S. national or servicemember). If this legislation is 
deemed to preclude military commission and other prosecutions, a multitude of victims will be 
left unprotected and a multitude of war crimes will be left unprosecutable. Under the Defense 
reasoning, a perpetrator of the September 11" attacks could not be prosecuted for the deaths of 
those who were not U.S. nationals or servicemembers. 

The testimony of Michael J. Matheson, Principal Deputy Legal Advisor to the Department of 
State, was examined by the House Committee on the Judiciary in determining whether 
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amendments to War Crimes Act were necessary. H.R. Rep. No. 105-204 at 3 (July 25, 1997). 
Mr. Matheson asked for expansion of the statute to cover certain violations of the laws of war in 
addition to grave breaches. a. The use of the qualifier "certain" clearly demonstrates that there 
are other acts that would violate the laws of war that this statute was not meant to address. 
Furthermore, this statute was obviously not meant to be exhaustive and the only avenue available 
to prosecute war crimes. It is certainly not what was contemplated in the Defense cited language 
for of "crystallizing in permanent form and in minute detail every offense against the 
law of war" (emphasis added). 

There is some overlap between the crimes that could be prosecuted at a military commission 
and those that could be prosecuted in a federal district court. However Congress clearly realized 
that military commissions might overlap with other judicial systems. While not specifically 
mentioning federal district courts, Congress made it very clear that the availability of other 
forums was not to preclude Commission jurisdiction. UCMJ Article 21 (delineating that 
courts-martial jurisdiction does not deprive a commission of concurrent jurisdiction). 

e. Although Inapplicable - Conspiracy Prosecutions Are Acceptable Under the War Crimes 
Act. - 

The War Crimes Act lists a variety of offenses that constitute violations of 18 U.S.C. section 
2441. While not conceding that this statute has any applicability with respect to Commission 
prosecutions, the Defense assertion that conspiracies related to the war crimes listed in 18 U.S.C. 
section 2441 are precluded from prosecution is incorrect. Defense Motion para 5(c). A 
conspiracy prosecution is available for any offense under Title 18 of the United States Code (that 
like 18 U.S.C. section 2441 does not have its own independent conspiracy language) under 18 
U.S.C. section 371 (making punishable any offense where two or more persons conspire to 
commit an offense against the United States). 

f. The Defense Argument that MCI No. 2 Does not Require an Agreement. 

The Defense asserts that MCI No. 2 does not require the element of an "agreement." In 
defining the elements of conspiracy MCI No. 2 specifically states: "Entering into an agreement 
with one or more persons to commit a substantive offense triable by Military Commission or 
otherwise joining an enterprise of persons who share a common criminal purpose, that involved, 
at least in part, the commission or intended commission of one or more substantive offenses 
triable by Military Commission" MCI No. 2 para 6(C)(6)(a). The term "agree" is alleged on the 
charge sheet as the Prosecution contends the evidence will show both an agreement by the 
Accused as well as his joinder in an enterprise of persons who shared a common criminal 
purpose (although not required to prove both). The Defense may dispute that the Accused ever 
entered into an agreement. This is a question of fact to be determined during the trial on the 
merits. It is not an appropriate matter for a pretrial motion where the charge as drafted clearly 
states an offense under MCI No. 2. 

As will be discussed below, criminal liability based on joinder in an enterprise of persons who 
shared a common criminal purpose is clearly established under customary international law. See 
Prosecutor v. Tadic, Case No. IT-94-1-A paras. 180-209 (ICTY Appeals Chamber, July 15, 
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1999) (J. Cassesse, Presiding). In analyzing this offense or form of liability, the Appeals 
Chamber found this doctrine rooted in the laws of the United States as well as the laws of other 
both common and civil law countries. Id. at para. 224. The Appeals Chamber found such 
principles to exist under the United States Supreme Court precedent citing to Pinkerton v. U n w  
m, 328 U.S. 640 (1946) (a conspiracy case where accused convicted of both conspiracy and 
the other foreseeable crimes committed that were likely to result from the common criminal 
purpose). 

g. Conspiracy under International Law. 

The crime of conspiracy was clearly established in the Nuremburg Charter. It defined crimes 
against peace to include "the planning, preparation, initiation, or waging of a war of aggression 
or a war in violation of international treaties, agreements or assurances, or partici~ations in a . 
common plan or conspiracy for the accomplishment of the foregoing" (emphasis added). 
Agreement for the Prosecution and Punishment of the Major War Criminals of the European 
Axis, Aug. 8, 1945,2, art. 6(a), 82 U.N.T.S. 279,288,59 Stat. 1544, 1547; Richard P. ~a r r e t t  
and Laura E. Little, Lesson of the Yugoslav Rape Trials: A Role for Conspiracv Law in 
International Tribunals, 88 Minn. L. Rev. 30, 56 (2003) (citing Nuremburg and Tokyo trials as 
examples where conspiracy to commit crimes against peace were recognized in the charters as 
separate crimes); The Nuremburg Tribunal stated that Hitler had to have the cooperation of 
others in carrying out his plan. When these others, with knowledge of his [Hitler's] aims, gave 
him their cooperation, they made themselves parties to the plan he had initiated. See Nazi 
Conspiracy and Amession. Opinion and Judgment Vol. 1, Office of the United States Chief of 
Counsel for Prosecution of Axis Criminality at 45. Similarly, Usama bin Laden relies on others 
to cany out his plan to attack and kill Americans whether military or civilian. Persons like the 
Accused, who provide cooperation and assistance to bin Laden with knowledge of bin Laden's 
plan, are exactly the criminals that conspiracy law is designed to reach. 

Conspiracy law was solidified in Articles 5(a) and 5(b) of the International Military Tribunal 
for the Far East, Apr 26, 1946,2,4 Bevan 20,28 punished "the planning, preparation, initiation 
or waging of a . . . war of aggression, or a war in violation of international law, treaties or 
agreements or assurances, or participation in a common plan or conspiracy for the 
accomplishment of any of the foregoing" and also directly assigned criminal responsibility to 
conspirators "for all acts performed by any person in the execution of such plan." 

Seven individuals were in fact convicted of conspiracy offenses at Nuremburg. The 
Defense's assertion that a charge of conspiracy lacks validity based on a memo from an Assistant 
Attorney General that merely criticized the use of conspiracy charges is unwarranted and 
unjustified as these seven individuals at Nuremburg were in fact convicted and sentenced based 
upon their role in the conspiracy. This holding of the Nuremburg International Tribunal is 
reflective of customary international law. See also, Richard P. Barrett and Laura E. Little, 
Lesson of the Yugoslav Rape Trials: A Role for Conspiracy Law in International Tribunals, 88 
Minn. L. Rev. 30 n. 53 (examining International Tribunal at Nuremburg holding that person can 
be convicted of war crimes and crimes against humanity they are "connected with" even if not 
involved in or part of a prearrangement with the person who actually commits the crime). 
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Military tribunals in France and Great Britain continued to broaden conspiracy law as they 
conducted several military commissions where conspiracy or joint enterprise to commit war 
crimes was prosecuted. See Tadic, Case No. IT-94-1-A (ICTY Appeals Chamber, July 15, 1999) 
(discussing the war crimes conspiracy convictions in France, Great Britain, United States and 
other countries). Admittedly many of these cases discussed in Tadic rested their convictions on a 
joint enterprise theory of liability for the ultimate substantive offense. Based on the arguments 
presented, it is clear that theory of prosecution is directly akin to conspiracy and joint enterprise 
liability as defined under MCI No. 2. Tadic at paras. 206-213 The Essen Lynching Case 
The Trial of Erich Heyer and Six Others, British Military Court for the Trial of War Criminals 
Volume I, 88 (United Nations War Crimes Commission, 1947) and drawing the inference that all 
concerned in the killing" were guilty and citine. the United States military court case of 
Goebel et al. placing great emphasis on the "common purpose" argument of the prosecutor who 
stated all the accused were "cogs in the wheel of common design, all equally important, each cog 
doing the part assigned to it." 

Conspiracy law continued to develop and expand in International Law. Its existence is most 
prevalent in the Genocide Convention of 1948. In addition to establishing the crime of 
conspiring to commit genocide, it also mandated that members of the United Nations would 
ensure that conspiracy to commit genocide was a punishable offense in their domestic criminal 
codes. Convention on the Prevention and Punishment of the Crime of Genocide, Dec. 9, 1948, 
art. 3(b), 78 U.N.T.S. 277,280. The conspiracy crime is proscribed in various other international 
conventions. See Convention for the Suppression of the Illicit Traffic in Dangerous Drugs, June 
26, 1936, art 2(c) (as amended) (requiring signatory states to make legislation providing for the 
severe punishment of conspiracy to traffic drugs); United Nations Convention Against Illicit 
Traffic in Narcotic Drugs and Psychotropic Substances, adopted Dec. 19, 1988, art. 3(l)(c)(iv), 
29 I.L.M. 493; International Convention on the Suppression and Punishment of the Crime of 
Apartheid, U.N. Gaor, 28" Sess., 2185" plen. Mtg., Annex, Supp. No. 30 at 76, art III(a), U.N. 
Doc. A19030 (1 973) (providing for international criminal responsibility for those who "commit, 
participate in, directly incite or conspire in the commission of the acts [of apartheid]"); Richard 
P. Barrett and Laura E. Little, Lesson of the Yugoslav Rape Trials: A Role for Conspiracv Law 
in International Tribunals, 88 Minn. L. Rev. 30 n.126 (2003) (extensive discussion of conspiracy 
recognized in various international conventions). Based upon this established history of 
conspiracy law in the international arena, expost facto concerns are alleviated and do not stand 
as an obstacle to prosecution under international criminal law. Richard P. Barrett and Laura E. 
Little, L e s s o n o s l a v  Rape Trials: A Role for Consviracy Law in International 
Tribunals, 88 Minn. L. Rev. 30,60-61 (2003); Jordan J. Paust, Addendum: Prosecution of Mr. 
Bin Laden et al. for Violations of International Law and Civil Lawsuits by Various Victims, 
ASIL Insights (Sept. 21,2001) (identifymg examples where expost facto problems avoided 
because crimes already recognized under customary international law). 

Conspiracy law has been recognized in the International Tribunals of Yugoslavia(1CTY) and 
Rwanda (ICTR). See Statute of the International Tribunal for Yugoslavia, art. 4(3)(b) (declaring 
that conspiracy to commit genocide is a punishable act); Statue for the International Tribunal for 
Rwanda, art. 2(3)(b); Amnesty International, The International Criminal Court: Making the 
Right Choices, pt. 1, VI(D) (1997) (stating that concept of "conspiracy" is recognized in the 
ICTY and ICTR statutes). 
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In Prosecutor v. Alfred Musema, the ICTR defined the crime of conspiracy to commit 
genocide established in the ICTR statute. Case No. ICTR-96-13-T, Trial Chamber, January 27, 
2000 at para 185-1 98. Choosing a common law approach over a civil law approach, the Trial 
Chamber held that conspiracy is "an agreement between two or more persons." Id. This is 
consistent with the language of MCI No. 2. Most importantly, the Trial Chamber recognized 
conspiracy as a crime in and of itself and not just a theory of liability. Id. 

In Presbvterian Church of Sudan v. Talisman Energy, there is a comprehensive discussion of 
the sources of customary international law and whether conspiracy to commit a war crime is an 
offense under these laws. 244 F. Supp. 2d 289 (S.D.N.Y 2003). This case arose under the Alien 
Tort Claims Act (ATCA) where the Talisman Corporation was sued for conspiring to commit 
war crimes and other offenses. Id. at 296. Based on the wording of the ATCA statute, the court 
had to analyze the validity of the allegations by applying customary international law. Id. at 304. 
The court held that "an examination of international law reveals that the concepts of conspiracy 
and aiding and abetting are commonplace with respect to the types of allegations contained in the 
Amended Complaint, such as genocide and war crimes" (emphasis added). Id. at 321. In 
making this determination, the court examined the precedent from the various international 
criminal tribunals. a. at 322-324. 

MCI No. 2 establishes criminal liability through either entering into an agreement with one or 
more persons to commit a substantive offense triable by Military Commission or otherwise 
joining an enterprise ofpersons who share a common criminalpurpose. MCI No. 2 para 
6(C)(6). This liability based upon "joining an enterprise" was established solidly in an in-depth 
opinion in the seminal case of Prosecutor v. Tadic, Case No. IT-94-1-A (ICTY Appeals 
Chamber, July 15, 1999). Tadic was convicted of murdering five people because he "took part 
in the common criminal purpose to rid [the Prijedor region] of the non-Serb population, by 
committing inhumane acts," and because the killing of non-Serbs in furtherance of this plan was 
a foreseeable outcome of which he was aware. Prosecutor v. Tadic, Case No. IT-94-1-T, paras 
371 -73 (ICTY Trial Chamber 11, May 7, 1997), aff, Case No. IT-94-1-A (ICTY Appeals 
Chamber, July 15, 1999). There is a distinction between the Tadic decision and Section 
(6)(C)(6) of MCI No. 2. The Tadic court found liability for the ultimate substantive offenses 
because of sharing a common criminal purpose with others in the enterprise. Id. MCI No. 2 
permits conviction of the enterprise offense in and of itself. 

From a practical perspective this is a matter of little import. It appears that MCI No. 2 merely 
reflects the more traditional approach which practitioners before Military Commissions are 
accustomed to( as well as others in common law jurisdictions). Even under a traditional court- 
martial approach, a conspirator can be convicted of the underlying substantive offense solely 
because of his role in the analogous conspiracy. There is no prejudice to the Accused. See 
u, Section 5(c)(8); Pinkerton, 328 U.S. at 646. 

The impact of the distinction is even more remote in the prosecution of this Accused as 
factually, the ultimate substantive offenses were carried out to completion. Prosecutor v. 
Mulitinovic et al., Case No. IT 99-37-AR72, Decision on Dragoljub Ojdanic's Motion 
Challenging Jurisdiction -Joint Criminal Enterprise, para. 23,21 May 2003 (identifymg 
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difference in that conspiracy only requires an agreement whereas joint criminal enterprise 
requires some criminal act in furtherance of the agreement). While there may be some 
differences, the underlying goal that is common to these offenses is the punishment of criminal 
thoughts when coupled with some action that advances the thought. 

The T A A p p e a l s  Chamber delineated three categories of joint activity that could result in 
criminal liability for a person who joins a criminal enterprise. They are: 

(1) where all co-defendants, acting pursuant to a common design possess the same 
criminal intention: 

(2) where members of a unit act pursuant to a concerted plan, each with the requisite 
mental element deriving fiom "knowledge of the nature of the system . . . and intent to further 
the common design" (based on World War 11 concentration camp prosecutions of administrative 
and support staff); 

(3) where the accused possesses "the intention to take part in a joint criminal enterprise 
and to further . . . the criminal purposes of that enterprise" and the offenses committed by 
members of the group are foreseeable. 

T&, Appeals Chamber, July 15, 1999, paras. 196-220. 

The scope of this third theory of liability under Tadic is far reaching. Under this approach, a 
participant in the enterprise who does not commit the ultimate substantive offense is still subject 
to prosecution if they have the requisite intent to further the enterprise's purposes and if he could 
have predicted or foreseen this ultimate result. a. at para. 220. 

Mr. Hamdan was aware of the Declaration of War against America in 1996 and the 1998 
fatwa calling for the killing of Americans whether military or civilian. He knew that training 
camps were established in Afghanistan which at least in part trained individuals to conduct 
martyr missions in furtherance of these goals. He knew that all operational planning had to be 
approved by Usama bin Laden and that those carrying out these missions were accountable to 
bin Laden. The Accused was with bin Laden at the time of the American Embassy Bombings in 
1998 and the attacks of September 11". He knew that the United States would react to these 
attacks by seeking out Usama bin Laden and his dedicated followers. The Accused took direct 
action to ensure the safety of bin Laden, a person he had previously pledged conditional bayat to. 

The ICTY continued to expand the enterprise liability case law established in Tadic in 
Prosecutor v. Furundziia, Case No. IT-95-1711-A, Appeals Chamber, July 21,2000. The 
Fumndziia Appeals Chamber stated that a preexisting plan or purpose is not required for criminal 
liability to attach. Id. at para. 119. The "common plan or purpose may materialize 
extemporaneously and be inferred fiom the fact that a plurality of persons acts in unison to put 
into effect a joint criminal enterprise." a. 

Some have suggested that the ICTY's required proof of a "common plan" for criminal 
enterprise convictions is strikingly similar to the proof required for the "agreement" element in 

Review Exhibit 22 -4% 

17 Page I7 of dl 
Review Exhibits 21 to 29
Nov. 8, 2004 Session
Page 221 of 362



establishing a conspiracy. Richard P. Barrett and Laura E. Little, Lessons of Yugoslav Rape 
Trials: A Role for Conspiracy Law in International Tribunals, 88 Minn. L. Rev. at 42. 

While not specifically mentioning the word "conspiracy", in the newly established 
International Criminal Court (ICC), a person can be held criminally responsible if they contribute 
to the "commission or attempted commission of.  . . a crime by a group of persons acting with a 
common criminal purpose." Section 3(d) of Article 25 Rome Statute of the International 
Criminal Court, July 17, 1998. For liability to attach, such contribution must be intentional and 
shall either: (1) Be made with the aim of M e r i n g  the criminal activity or criminal purpose of 
the group . . .; or (2) Be made in the knowledge of the intention of the group to commit the 
crime (emphasis added). 

h. Hamdan is Not a Minor Actor and Even if He is. He can still be Convicted of Conspiracy. 

Examining MCI No. 2, there is no distinction between minor and major actors with respect to 
the charge of conspiracy. The Accused's status is irrelevant and the Prosecution is only required 
to prove the elements listed. 

Even if relevant, it is premature to litigate the magnitude of the Accused's role in the 
conspiracy or criminal enterprise. The Defense is essentially asking for a trial within a tial. The 
Prosecution has the burden to prove that the Accused is a conspirator or he joined an enterprise 
of persons who shared a wmrnon criminal purpose. MCI No. 2 para 6(C)(6). The factual 
evidence concerning the Accused will be presented on the merits of the case. The appropriate 
time to raise this issue is after the Prosecution has been given the opportunity to factually present 
evidence concerning the Accused's role. This issue should be raised after the presentation of the 
Prosecution's case when the Commission Members have already seen the evidence necessary to 
decide this motion. 

Analysis of whether a minor actor can be prosecuted for conspiracy is unnecessary in this 
case a s  this Defense assertion fails both on factual and legal grounds. The Prosecution will 
present evidence that the Accused is not a minor actor, but rather is one of a handful of Usama 
bin Laden's most trusted confidants. He is trusted to know the travel plans of the leader of the al 
Qaida organization and bin Laden puts his life in the Accused's hands every time he gets into the 
car driven by the Accused. The Accused has the ultimate responsibility of protecting this 
terrorist organization's leader at all costs. Putting this in perspective, this leader the Accused is 
tasked to protect is the ultimate authority whose approval is required before any of these 
horrendous terrorist acts are commenced. 

The Defense is patently aware that in order to nullify the actions of those involved in a global 
conspiracy or criminal enterprise, certain non leaders need to be prosecuted to bring the power 
brokers of the organization to justice. Civilian Defense Counsel in this case acknowledges this 
fact. Neal Kumar Katyal, Why it Makes Sense to Have Harsh Punishments for Conspiracy, 
Legal Aff., Apr. 2003, at 44 (advocating use of conspiracy prosecutions as necessary weapon 
against group activity and as a means to compel cooperation of minor actors). It is commonplace 
in mafia and drug ring prosecutions to prosecute those at a lower level in an organization and 
work your way up. See Richard P. Barrett and Laura E. Little, Lessons of Yugoslav Rape Trials: 
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A Role for Conspiracy Law in International Tribunals, 88 Minn. L. Rev. at 66. (conspiracy 
prosecutions are necessary and useful to combat those "small fish" on the veri~herv of the - - .  
conspiracy but who are nonetheless essential to the conspiracy's object). 

In the case of Prosecutor v. Kvocka et al., the Trial Chamber examined the criminal liability 
under a joint criminal enterprise theory of various individuals who either worked or visited the 
Omarska prison camp where acts of murder, torture and rape were being committed. Case No: 
IT-98-3011, Judgment 2 November 2001. Because none of the accused in the case were 
organizers of the camp or in a high level position within the military, the Trial Chamber focused 
its attention on the participation of lower-level actors in a criminal enterprise. a. at 289. The 
Trial Chamber distinguished between those who are co-perpetrators of the criminal enterprise 
and those who aid or abet the criminal enterprise. Id. at 282-284. One guilty as a co-perpetrator 
of the enterprise shares the intent to carry out the enterprise and performs an act or omission in 
furtherance of the enterprise, while an aider and abettor of a joint criminal enterprise need only 
be aware that his contribution is assisting or facilitating a crime committed by the enterprise. a. 
Criminal liability exists when the "evidence indicates that a person who substantially assists the 
enterprise shares the goals of the enterprise." a. 

The significance of these low threshold standards that allow for the conviction of crimes such 
as murder and torture is that finding Mr. Hamdan guilty for his participation in this worldwide 
criminal enterprise where thousands have been killed will not "destabilize the development of 
international criminal law" as the Defense contends (noting that source of this Defense assertion 
is an article written by Mr. Hamdan's Civilian Defense Counsel in this case). 

Based upon Defense assertions in the media concerning the Accused's role in the a1 Qaida 
organization a thorough analysis of the Kvocka case is helpful. Military Defense Counsel has 
asserted that the Accused went to Afghanistan in 1996 on his way to Tajikistan to engage in 
fighting (in fact jihad) against the Soviets. Carol Rosenberg, Driver for bin Laden in a 
Guantanamo Cell, Miami Herald, February 11,2004. According to Military Defense Counsel he 
never made it to Tajikistan, but rather took a job where he ultimately worked for Usama bin 
Laden as his personal driver. a. Based on prior statements given by the Accused to 
investigators, he concedes that he knew of bin Laden's Declaration of War on the United States 
and the fatwa issued by bin Laden and others calling for the killing of all Americans military or 
civilian. The Accused further admitted that he was aware a1 Qaida was responsible for the 
American Embassy bombings in 1998, the USS COLE bombing in 2000 and the attacks of 
September 1 lth. 

In Kvocka the court provided the following example to explain the wide reach of liability 
based on connection to a joint criminal enterprise: 

An accountant hired to work for a film company that produces child 
pornography may initially manage accounts without awareness of the 
criminal nature of the company. Eventually, however, he comes to know 
that the company produces child pornography, which he knows to be 
illegal. If the accountant continues to work for the company despite this 
knowledge, he could be said to aid or abet the criminal enterprise. Even if 
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it was also shown that the accountant detested child pornography, criminal 
liability would still attach. At some point, moreover, if the accountant 
continues to work at the company long enough and performs his job in a 
competent and efficient manner with only an occasional protest regarding 
the despicable goals of the company, it would be reasonable to infer that 
he shares the criminal intent of the enterprise and thus becomes a co- 
perpetrator. 

Kvocka Judgment at para. 284. 

The Trial Chamber in Kvocka did an extensive analysis of post -World War I1 trials in 
solidifying its position on criminal enterprise liability. Id. at para 290-297. In conducting this 
review the Trial Chamber noted that an accused is liable if their participation made it easier and 
more efficient for the enterprise to commit crimes. at para 296,309 (citing also that mere 
drivers and ordinary soldiers can be held liable based on their participation in a criminal 
enterprise). 

The following factors were identified when evaluating criminal liability for those deemed to 
be lower level participants in a joint criminal enterprise: 

(1) the size of the criminal enterprise; 

(2) the functions performed; 

(3) the position of the accused; 

(4) the amount of time spent participating after acquiring knowledge of the criminality of 
the system; 

(5) efforts made to prevent criminal activity; and 

(6) the seriousness and scope of the crimes committed. 

Id. at para. 311-312. - 

Applying these factors to the Accused: 

(I) the a1 Qaida organization is a global criminal enterprise; 

(2) the a1 Qaida organization is committed to killing Americans and other "infidels" and 
has committed heinous crimes in carrying out this goal; 

(3) the Accused is responsible for transporting and ensuring the safety of the leader of the 
a1 Qaida organization and facilitates the transport of Usama bin Laden to terrorist training camps 
where motivational speeches are given encouraging the killing of Americans; 
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(4) the Accused most likely knew of the purpose of the al Qaida organization in 1996, bul 
he surely knew prior to the 1998 Embassy Bombings when he stated "this was the first time bin 
Laden was directly going up against America"; 

(5) the Prosecution is unaware of any efforts by the Accused to thwart this activity; and 

(6) the heinous crimes canied out are of an astronomical proportion. 

To put this into perspective, in the Uocka trial, an administrative assistant who worked at the 
prison camp for a mere 22 days was found guilty based upon his role in the joint criminal - .  
enterprise. 'u. at para. 462-463,726. 

a. Hamdan Form 40 of May 2003 
b. Hamdan FBI 302 of JunelJuly 2002 
c. Hamdan FBI 302 of August 6,2002 

Please note that these items are FOUOILaw Enforcement Sensitive and are protected information 
in accordance with the Presiding Officer's previously issued Protective Order of August 27, 
2004. 

8. Oral Arment .  The Prosecution is prepared to provide oral argument on this motion on the 
limited issues that are ripe for resolution at this time. 
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REVIEW EXHIBITS 26-B AND 31-B  

 
Review Exhibit (RE) 26-B and RE 31-B each have the same 3 attachments that are marked 
“FOUO / LAW ENFORCEMENT SENSITIVE.”  FOUO means “for official use only.”   
 
In RE 15, the Presiding Officer ordered that records designated in this manner be sealed. 
Pages 2 and 3 of RE 15 (pertaining to the release of information about investigators and 
interrogators) were separately classified “For Official Use Only.”   
 
Attachments 1-3 of RE 26-B and RE 31-B were therefore redacted from the record that 
will be posted on the Department of Defense Public Affairs website and sealed.   
 
Attachments 1-3 of RE 26-B and RE 31-B will be included as part of the record for 
consideration of reviewing authorities.  
 
The sealed records, Attachments 1-3 of RE 26-B, are described as follows: 
 
Attachment 1 consists of a 10-page, CITF Form 40, summary of an interview of the 
Accused.  It is dated May 17, 2003. 
 
Attachment 2 consists of a 21-page, Federal Bureau of Investigation (FBI) form FD-302, 
summary of an interview of the Accused and other investigative activity from June 26, 
2002 to July 9, 2002. 
 
Attachment 3 consists of a 10-page, Federal Bureau of Investigation (FBI) form FD-302, 
summary of an interview of the Accused.  It is dated August 6, 2002. 
 
As indicated above, RE 31-B has the same 3 attachments as RE 26-B.  They are, however, 
in a different order: 
 
Attachment 1 consists of a 21-page, FBI form FD-302, summary of an interview of the 
Accused and other investigative activity from June 26, 2002 to July 9, 2002. 
 
Attachment 2 consists of a 10-page, FBI form FD-302, summary of an interview of the 
Accused.  It is dated August 6, 2002. 
 
Attachment 3 consists of a 10-page, CITF Form 40, summary of an interview of the 
Accused.  It is dated May 17, 2003. 
 
I certify that this is an accurate summary of sealed Attachments 1-3 of RE 26-B and RE 
31-B. 
 

//signed// 
 
M. Harvey 
Chief Clerk of Commissions 



1 
UNITED STATES OF AMERICA ) DEFENSE REPLY TO 

) PROSECUTION RESPONSE TO Dl7  
v. ) (SUBJECT MATTER JURISDICTION) 

1 
SALIM AHMED HAMDAN ) 26 October 2004 

1. Timeliness. This motion is being filed in a timely manner within the parameters established 
by the Presiding Officer on 24 August 2004 and the grant of relief by the Presiding Officer on 22 
October 2004 to submit on 27 October 2004. 

2. Relief Sought: That the Military Commission find that the sole charge against Mr. 
Hamdan is not within its subject matter jurisdiction as established by the Constitution of 
the United States, Federal Statutes, and international law and dismiss the charge against 
Mr. Hamdan. 

3. m. The Defense objects to Prosecution facts "f - v" for the reasons set out in Defense 
response to P7 and on the grounds that these facts are irrelevant to the issue of whether the 
charge as stated states an offense under the laws of war. 

a. Conduct alleged does not reference a period wherein the United States was either a 
participant in a declared war, and relies on alleged conduct prior to the United States engagement 
in armed hostilities in Afghanistan. 

b. The sole allegation fails to allege that Mr. Hamdan was anything more than a minor 
actor. 

c. The crime of conspiracy is the sole allegation. 

4. Law and Discussion. 

a. Congress Must Define Any Conduct Over Which a Military Commissions has 
Jurisdiction and it Has Not Defined Conspiracy as a Violation of the Laws of War 

Section 821 of the UCMJ establishes the jurisdiction of military commissions over 
"offenders or offenses that by statute or by the law of war may be tried by military 
commissions." 10 U.S.C. 5 821. As to the first prong, Congress has only ensured by statute that 
two offenses are explicitly triable by commission. See 10 U.S.C. 5 904 (aiding the enemy); 10 
U.S.C. $906 (spying). With respect to the law of war, the Constitution gives Congress alone the 
duty and power to "define and punish . . . offenses against the law of nations." U.S. Const. art. I, 
5 8, cl. 10; see also Expartr Q~iirin,  317 U.S. l , 30  (1942) ("Congress [has] the choice of 
crystallizing in permanent form and in minute detail every offense against the law of war, or of 
adopting the system of common law applied by military tribunals so far as it should be 
recognized and deemed applicable by the courts."). Accordingly, Congress has defined a "war 
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crime" as "any conduct" that is a "grave breach" of international law. 18 U.S.C. 5 2441. The 
Executive's MCI No. 2 makes clear that its delineation of crimes is only meant to be "declarative 
of existing law." MCI No. 2 para. 3(B). Thus, "[nleither congressional action nor the military 
orders constituting the commission authorize[] it to place [Mr. Hamdan] on trial unless the 
charge preferred against him is of a violation of the law of war." In re Yamashita, 327 U.S. 1, 13 
(1946). 

It is of course true that the Executive may promulgate guidelines to govern the military 
commissions. But, contrary to the Government's argument, it is not a part of the Executive's 
power to "define . . . the various offenses against the law of war." Government Motion para. 6(a) 
(citing Colepaugh v. Looney, 235 F.2d 429 (10th Cir. 1956), cert. denied 352 U.S. 1014 (1957)). 
Rather, "[tlhe Constitution entrusts the ability to define and punish offenses against the law of 
nations to the Congress, not the Executive." Padilln v. Rumsfeld, 352 F.3d 695, 714 (2d Cir. 
2003), rev'd and remanded on other grounds, 124 S. Ct. 271 1 (2004). 

In Quirin, the Court described the extent of the President's war powers: "The 
Constitution . . . invests the President as Commander in Chief with the power . . . to carry into 
effect all lmvspassed by Congress . . . defining and punishing offenses against the law of 
nations, including those which pertain to the conduct of war." 317 U.S. at 26 (emphasis added). 
The President's power cannot overstep its constitutional boundaries. In fact, Qltirin explicitly 
took as an assumption that courts could police the presidential definition of offenses and that the 
President did not have the power to define as he wished: 

"there are acts regarded in other countries, or by some writers on international 
law, as offenses against the law of war which would not be triable by military 
tribunal here, either because they are not recognized by our courts as violations o f  
the law of war or because they are of that class of offenses constitutionally triable 
only by a jury." 

Ex Parte Quirin, 317 U.S. I, 29 (1942). 

The Government points to Quirin and Colepaugh v. Looney, 235 F.2d 429 (10th Ci. 
1956), as two examples where U.S. courts have permitted military commissions to convict 
defendants of conspiracy to violate international law.' But both of these cases are inapposite. 
It is true that in Quirin, the defendants were charged with conspiracy before a military 
commission. 317 U.S. at 23. But aside from mentioning the charge, the Court did not again refer 
to conspiracy. In fact, of the four charges against the defendants. the Court ruled on the adequacy 
of only the first charge (violation of the laws of war), and did not at any point find the conspiracy 
charge adequate. Id at 46. Quirin's silence hardly supports the Government's proposition that 

I Nor is the government justified in its reliance on Muddv Culderu, 134 F .  Supp.2d 138 (D.D.C. 2001) to support 
the proposition that "war crimes conspiracy convictions at military commissions did not commence with the Qdr in  
decision." See Prosecution Response to Defense Motion To Dismiss at 8.  In Mudd, the accused had been convicted 
of ''of aiding and abetting as an accessory" to the assassination of President Lincoln for providing shelter, medicine 
and method of escape to John Wilkes Booth. See u, 134 F .  Supp.2d at 140. In short, there was no separate war 
crime of conspiracy at issue. And the charges and trial took place when Congress had specifically authorized trial . 
by commission. 
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conspiracy is appropriately tried before military commissions. Rather. the plausible reading is 
that conspiracy was tethered to other offenses that were authorized to be tried by a commission. 

Colepaugh is similarly silent with respect to conspiracy. A single sentence in the decision 
informs us that the defendant was faced with a conspiracy charge and conviction. But at no point 
did the court or the defendant engage with the question presented here-namely, whether 
conspiracy is an offense that can be tried by a military commission. 235 F.2d at 43 1.  Rather, the 
case turned on whether the defendant's espionage activities counted as "unlawful 
belligerencew-a question as to which the court quickly disposed. Id. at 432. 

In short, neither Quirin nor Colepaugh support the Government's arguments, except by 
their silence. Indeed, nothing in domestic law supports the type of conspiracy claim argued by 
the government here. Courts are clear that when someone is providing ordinary services to even 
a criminal enterprise, that cannot be the basis on which to impose conspiracy liability. As the 
classic treatment of the issue in American law by Judge Learned Hand states, background 
providers do not join the conspiracies to which they knowingly provide goods and services. 
United States v. Falcone, 109 F.2d 579 (2d Cir. 1940), affd 31 1 U.S. 215 (1940).' 

The prosecution claims that Congress did not occupy the field in the War Crimes Acts of 
1996 and 1997. But the Congress did define a long, tremendously long, list of war crimes in 
those two acts. See Opening Motion in D17. It defies common sense to think that they would 
have enumerated literally dozens of crimes without intending to occupy the field. The 
Prosecution contends that this would mean a perpetrator of the September 11 attacks would not 
be punished, which is absolutely wrong. Such an act would constitute murder. plain and simple. 

b. The Military Tribunal Has No Jurisdiction To Try Mr. Hamdan Because the 
Government Has Not Offered Any Evidence Showing that Hamdan Conspired to Violate 
International Law Affer September I I .  

The prosecution has offered no evidence showing that Mr. Hamdan conspired after what 
President Bush calls "the war" began on September 11. The acts of Mr. Hamdan before 
September 11,2001, are irrelevant, under the very authority that the Prosecution so trumpets, the 
President. See Prosecution Response to Defense Motion To Dismiss at 3 (citing Public L. No. 
107-40, 11 5 Stat. 224 (2001) ("The Congress, in passing the AUMF of 2001, expressly 
authorized the President to use 'all necessary and appropriate force' against 'nations, 
organizations, or persons he determines planned, authorized, committed or aided the 
terrorist attacks that occurred on September 11,2001.') (emphasis added). The Government 
does not allege facts demonstrating that Mr. Hamdan had any role in the crimes of September 11, 
nor does it offer any evidence that Hamdan conspired to violate international law in the period 
between September 11 and his apprehension in Afghanistan and detention in Guantanamo. 
Conspiracy requires proof of an agreement, and there has been no proof of agreement either 
before or after September 1 1. As a result, because Military commissions can only try crimes 

The prosecution misleadingly claims at p. 8-9 that 18 U.S.C. 371 can be used to justify this prosecution. That is a 
civilian version of conspiracy inapplicable here for obvious reasons. And it is impossible to apply it in any context 
without some explanation of how the underlying act constitutes an offense against the United States. 
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once war has begun. the Prosecution has not charged Hamdan with any crime over which this 
court has subject matter jurisdiction. 

Even more problematically, the prosecution contends that "it is irrelevant.. . whether a 
state of amled conflict exist at the time of the overt act." Prosecution Response to Defense 
Motion To Dismiss at 7. Beside the fact that the Government has not cited any reliable evidence 
that Mr. Hamdan committed an overt act to further the illegal goals of Al Qaeda, the jurisdiction 
the Government asserts is based upon its interpretation of the president's power to enforce the 
"laws of war." See Prosecution Response to Defense Motion To Dismiss at 3. Yet, to even 
reach the question of whether the Executive could charge Hamdan with a crime not authorized 
by Congress before a military commission, there must be a determination that the war giving rise 
to the "war powers" existed. That is, the Government cannot claim that the power to try alleged 
enemy combatants as an "important incidentls] of war" on one hand, but then turn around and 
proclaim that whether there was a war or not is irrelevant. See Prosecution Response to Defense 
Motion To Dismiss at 3 quoting Hamdi v. Rumsfeld 124 S .  Ct. 2633 (2004) (plurality opinion). 
After all, Quirin rested its justification for allowing Congressionally authorized military 
commissions based on the need "to seize and subject to disciplinary measures those enemies who 
in their attempt to thwart or impede our military effort have violated the law of war." Exparte 
Qliirin, 317 U.S. l,28-29 (1942). As a result, for the Government to claim that the Executive 
can use this argument to try individuals in military commissions for supposed acts committed 
before the armed conflict even began turns this rationale on its head. 

c. International Law Does Not Import General Conspiracy Law and Offers No Support 
for the Government's Charge of Conspiracy against Mr. Harndan 

International Law does not recognize any conspiracy as an independent crime, and to 
the extent it considers conspiracy at all, it only contemplates it in the rare instances when high- 
level official are engaged in genocide or other crimes against humanity. The Government claims 
that "[tlhe crime of conspiracy was clearly established in the Nuremberg Charter" and that this 
was "reflective of customary international law." Govemnent Motion at para. 6(g). In truth, the 
Nuremberg Charter's invocation of conspiracy was heavily criticized because "the concept of 
conspiracy. . . had never before been recognized in continental Europe." Michael P. Scharf, The 
Inrernational Trial of Slobodon Milosevic: Real Justice or Realpolitik?, 8 ILSA J .  Int'l & Comp. 
L. 389, 392 (2002). Furthermore, the Nuremberg Trial's anomalous use of conspiracy bears little 
resenlblance to the conspiracy charge leveled against Mr. Hamdan. In part because of the 
criticism over the conspiracy charges, the Nuremberg court did not even treat the Charter's 
mention of "conspiracy" as referring to a crime separate from the underlying substantive offense. 
See Richard P. Barrett & Laura E. Little, Lessons of Yugoslav Rape Trials: A Rolefor 
Conspiracy Law in International Tribunals, 88 Minn. L. Rev. 30,56-57 (2003); Major Edward J. 
O'Brien, The Nuremberg Principles, Command Responsibility, and the Defense of Captain 
Rochood,  149 Mil. L. Rev. 275,281 (1995). Rather, as a commentator on Nuremberg 
explained, "even though the Charter provided that complicity in the commission of a crime 
against peace, a war crime, or a crime against humanity is a crime under international law, the 
tribunal considered this provision to be a theory of individual liability and not separate crimes." 
See Barrett & Little, supra, at 57; see also ~ m n e s t ~  International, The International Criminal 
Court: Making the Right Choices, pt. 1, VI(D) (1997) (explaining that because "the separate 
crime of conspiracy to commit acts of aggressive war was not defined in the Nuremberg Charter" 
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the Nuremberg tribunal construed conspiracy very narrowly). By contrast, the Government here 
seeks to try Mr. Hamdan under MCI No. 2's expansive definition of conspiracy, an offense of 
which Mr. Hamdan "may be criminally liable [as a] separate offense" "regardless of whether the 
substantive offense was completed." MCI No. 2 para. 6(C). 

Nor do the subsequent developments cited by the Government establish that the current 
conspiracy charge derives from international law. It is true that conspiracy is included in certain 
international agreements after Nuremberg, such as the Genocide Convention of 1948. But the 
mere fact that conspiracy is criminalized in those certain narrow circumstances does not imply 
that a general crime of conspiracy attaches to all offenses under international law. After all, the 
Nuremberg judges themselves-the ostensible originators of the conspiracy charge that the 
Government applies today-were wary of the dangerous expansion of conspiracy liability and 
sought to limit such liability both in the Charter and in their rulings. Jonathan A. Bush, Book 
Review, Nuremberg: The Modern Law of War and Its Limitations, 93 Colum. L. Rev. 2022, 
2077 (1993). And European civil-law nations-whose understanding of the term "conspiracy" 
guides the meaning of the term as it is used in international documents-would obiect to - 
expanding conspiracy liability because they consider conspiracy to apply only narrowly "where 
its purpose is to commit certain crimes considered as extremely serious." Prosecutor v. Musema, 
case NO. ICTR-96-13-T, para. 186 (Int'l Crim. Trib. for ~ w k d a  Trial Chamber Jan. 27,2000);' 
see also Steven Powles, Joint Criminal Enterprise, 2 J .  Int'l Crim. Just. 606, 613 (2004) ("Other 
than the fact that genocide is the most serious crime contained in the ICTY Statute. there is no 
logical reason why there should be additional modes of liability [including conspiracy] for 
genocide."); see also Barrett & Little, supra, at 57. 

While conspiracy can be found in only a limited number of international treaties, it is 
strikingly missing in several important areas. In particular, the recently passed statute of the 
International Criminal Court (ICC) contains no lan,euane concerning conspiracy. This was not - - - 
just an oversight: at various stages in the drafting process, the ICC statute contained specific 
conspiracy provisions, but disagreements caused those provisions to be excised. Barrett & Little, 
supra, at 80-81. Thus, as at Nuremberg, there is still no international consensus on a general 
conspiracy offense like the one charged here. Conspiracy is simply not a violation of the law of 
war today. 

The Government cites several cases from the International Tribunals of Yugoslavia 
(ICTY) and Rwanda (ICTR) to bolster its case. However, the Government itself admits that these 
cases concern "joint criminal enterprise" liability and not conspiracy liability. Government 
Motion at para. 6(g). The difference is that conspiracy is "a free-standing crime"; by contrast, 
joint criminal enterprise liability "attaches to substantive offenses," Barrett & Little, supra, at 43, 
so that a defendant guilty ofjoint criminal enterprise is in fact found liable "for the ultimate 
substantive offenses because of sharing a common criminal purpose with others in the 
enterprise." Government Motion at para. 6(g). The ICTY has expressly distinguished these two 
types of liability, holding that "while mere agreement is sufficient in the case of conspiracy, the 
liability of a member of a joint criminal enterprise will depend on the commission of criminal 
acts in furtherance of that enterprise." Prosecutor v. Milutinovic, Decision on Dragoljub 
Ojdanic's Motion Challenging Jurisdiction-Joint Criminal Enterprise, IT-99-37-AR72, para. 23 
(ICTY Appeals Chamber, May 21, 2003); see also id. para. 26 ("Criminal liability pursuant to 
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joint criminal enterprise is not liability . . . for conspiring to commit crimes, but a form of 
liability concerned with the participation in the commission of a crime as part of a joint criminal 
enterpri~e.").~ 

These decisions therefore patently do not support the Government's claim that its 
conspiracy charge stems from settled international law. The Government cavalierly justifies its 
reliance on these cases by arguing that "[flrom a practical perspective this is a matter of little 
import." Id. However, it is well established that a-jurisdictional defect cannot be cured by a 
party's claim of harmless error. Cf. United States v. Prentiss, 206 F.3d 960,975 (10th Cir. 2000) 
(An indictment's failure to allege a federal crime "is a fundamental jurisdictional defect that is 
not subject to harmless error."). Therefore, the ICTY and ICTR decisions cannot support the 
Government's claim that its conspiracy charge is founded in international law. And of course the 
import is huge - since the elements of the two offenses are entirely different. 

The Prosecution claims that the Prosecutor v. Musema, Case No. ICTR-96-13-T, 
(ICTR Trial Chamber I, January 27,2000) and Professor Cassese support their view of 
conspiracy. This is not true. Neither shows that a prosecution has ever been used, in practice, 
for an inchoate offense, and certainly not against a low-level individual. hfusemn, in any event, 
dealt with an instance of conspiracy that is limited to a particular setting, namely genocide. Id. 
para. 194. And its conclusion that conspiracy to commit genocide is a separate offense stems 
from its reading of the legislative history of the Genocide Convention, not its reading of 
customary international law. Id para. 187. Finally, while Musema ostensibly adopted the 
"common law" definition of conspiracy, it nevertheless tempered that definition to preclude 
convicting a defendant of both conspiracy and the underlying substantive offense. Id. para. 197- 
98. 

Given these considerations, the Government's repeated reliance on Prosecutor v. Tadic to 
support several propositions essential to its case is especially inappropriate. See Prosecution 
Response to Defense Motion To Dismiss at 12-14 citing Prosecutor v. Tadic, Case No. IT-94-1- 
A (ICTY Appeals Chamber, July 15, 1999). While the Government attempts to cite the case for 
"discussing the war crimes conspiracy convictions in France, Great Britain, United States and 
other countries," the actual case relies solely on joint liability- a fact repeatedly emphasized by 
the court. Id. atpara. 196-220. In fact, the court explicitly emphasizes that its decision is based 
on the view that "the common plan or purpose may materialise extemporaneously and be 
inferred from the fact that a plurality of persons acts in unison to put into effect a joint criminal 
enterprise." Id at para. 227 (emphasis added). 

The word "conspiracy" appears only twice in the entire opinion, and those are both 
passing references having nothing to do with the propositions that the Government wants to cite 
Tadic for. Id at para. 189 (merely listing parts of the Statute of the International Tribunal- 
"Article 4 which sets forth various types of offences in relation to genocide, including 
conspiracy, incitement, attempt and complicity); Id. at 21 1 (describing one of the arguments of 

3 Presbyterian Church ofSzrdan v. Talisman Energy, 244 F.  Supp. 2d 289 (S.D.N.Y. 2003), cited by the 
Government, see Government Motion para. 6(g), confuses joint criminal enterprise liability with conspiracy liability. 
It is partially due to this confusion that it announces (mistakenly) that conspiracy is an offense in international law. 
See 244 F. Supp. 2d at 322-23. 
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defense counsel). As a result, the Government's attempt to use Tadic to support of its false 
contention that i~lternational law recognizes the crime of conspiracy and that it does so in a broad 
manner is severely misplaced. Tadic is merely one international tribunal's explanation of the 
"joint criminal enterprise" offense, which is not at issue in this case. Moreover, by spelling out 
the three different bases for joint criminal enterprise in Tadic and then explaining how, in his 
opinion, Hamdan falls under the most expansive basis for joint criminal enterprise from 
m , t h e  Prosecutor attempts to obfuscate the fact that Mr. Hamdan is charged with conspiracy 
rather than joint criminal enterprise.4 And they certainly do not extend conspiracy to low-level 
individuals. 

After all, in the very rare cases where international law recognizes conspiracy as an 
offense, conspiracy does not apply to minor actors. Where international law has recognized a 
limited conspiracy offense, it has limited it to major actors engaged in a common criminal 
enterprise. This trend began with the Nuremberg Tribunal, which decided early that "conspiracy 
liability must rest on high-level, active involvement." Rush, supra, 93 Colum. L. Rev. 2022, 
2077 (emphasis added). It continued in European civil-law countries, which limit conspiracy 
liability to "serious crimes." Prosecutor v. Musema, Case No. ICTR-96-13-T, para. 186 (Int'l 
Crim. Trib. for Rwanda Trial Chamber Jan. 27,2000). 

International law does not support the Prosecution's contention that considerations 
therefore patently do not support the Government's claim that its conspiracy charge stems from 
settled international law. Moreover, even its chief source. Richard P. Barrett and Laura E. Little 
Lessons of Yugoslav Rape Trials: A Role for Conspiracy Law in International Tribunals, an 
article whose aim is to expand the use of conspiracy law in the international context, admits "the 
somewhat ambiguous" nature of international law's recognition of conspiracy, and 
acknowledges the heretofore limitation of conspiracy convictions to those engaged in genocide. 
Id. at 38-39, 56 ("the word [conspiracy in the ICTY] may simply be an artifact of its earlier use 
in the Genocide Convention"). 

Prosecutor v. Kvocka, Case No: IT-98-3011, Judgment 2 November 2001, does not 
support the Government's contention that minor actors can be charged with conspiracy. The 
tribunal was careful to emphasize that liability for a joint criminal enterprise (a very different 
type of offense)' depended upon an actor's substantial involvement: 

[A]n accused must have carried out acts that substanriully assisted or sign$cantly 
effected the furtherance of the goals of the enterprise, with the knowledge that his acts 01- 
omissions facilitated the crimes committed through the enterprise in order to be 
criminally liable as a participant in a joint criminal enterprise. 

4 That is not to say that the evidence against Mr. Hamdan would qualify even under intent to take part in the 
"criminal purposes of that enterprise" standard. The Government has not alleged any reliable facts that would 
justify a finding that Hamdan, a mere driver for Al Qaeda, intended to engage in the criminal purpose of the 
organization. 
' We reiterate that these decisions simply do not deal with the kind of conspiracy charge that the Government is 
invoking today; rather, they deal with joint criminal enterprise liability or accomplice liability, which attaches to the 
underlying substantive offense. 
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Id. para. 312 (emphasis added). In the paragraph after the accountant example cited by the 
Government, Government Motion para. 6(h), the tribunal gives an example of a mere participant 
in the joint criminal enterprise who would nor be crin~inally liable: 

The man who merely cleans the office afterhours, however. and who sees the child 
photos and knows that the company is participating in criminal activity and who 
continues to clean the office, would not be considered a participant in the enterprise 
because his role is not deemed to be suflciently signz3cant in the enterprise. 

Kvocka, supra, para. 286 (emphasis added). More specifically, the tribunal later notes: 

In general, participation would need to be assessed on a case by case basis, especially for 
low or mid level actors who do not physically perpetrate crimes. . . . In most situations, 
the aider or abettor or co-perpetrator would not be someone readily replaceable, such that 
any "body" could fill his place. He would typically hold a higher position in the hierarchy 
or have special training, skills, or talents. 

Id. para. 309. 
Mr. Hamdan did not physically perpetrate any of the crimes committed by A1 Qaeda or 

Usama Bin Laden. Nor was he irreplaceable: rather, he was simply a driver. As a result, Kvocka 
does not support the Government's contention that Mr. Hamdan can be charged with conspiracy 
liability. 

One last point about Kvocka: we note that the Government significantly misquotes one 
of the factors enumerated by the Tribunal. The Government lists the sixth factor as "the 
seriousness and scope of the crimes committed," and notes that "the heinous crimes carried out 
are of an astronomical proportion." Government Motion para. 6(h). In fact, the tribunal writes: 
"Perhaps the most important factor to examine is the role the accusedplayed vis-a-vis the 
seriousness and scope of the crimes committed." Kvocka, supra, para. 3 1 1  (emphasis added). 
Therefore, a proper analysis centers not on the seriousness of the crimes, but rather on Mr. 
Hamdan's specific role in contributing to the seriousness of the crimes. 

d) The Government's Erroneous Reliance on Undersigned Civilian Counsel's Academic 
Work Further Illustrates the Inappropriafe Nature of Applying Conspiracy Law to Mr. Harndan 

The Prosecution has attempted to introduce undersigned civilian defense counsel's 
academic articles on conspiracy doctrine into these proceedings and asserts that those Articles 
support the charge here, but has selectively and misleadingly quoted from those Articles. 
Prosecution Response, at 3, 14 (quoting Neal Katyal, Why it Makes Sense to Have Harsh 
Punishments for Conspiracy, Legal Aff., Apr. 2003, at 44). Here is the conclusion of the Article 
that they cite: 

It's still possible that conspiracy charges, like many other aspects of 
criminal law, can be used by powerful prosecutors to harm small fish unfairly. 
But that's a larger, systemic problem that we should deal with by paying enough 
for public defenders, giving defense attorneys broad latitude to cross-examine 
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cooperating witnesses and iron-clad access to inculpatory and exculpatory 
evidence, and making sure that juries get cautionary instructions to guard against 
lying by cooperating witnesses. If it turns out that prosecutors can't be trusted 
with the discretion that conspiracy doctrine gives them, then the dangers posed by 
unscrupulous prosecutors are even higher than we think. 

At the same finze, the virtues of the conspiracy doctrine go only .so far. The 
permissive rules make sense in the context o f a  system with strong consti/u/ional 
protections for defendants, irlcluding the jight to counsel, trial by jury, indictment 
by a grandjury, cross-examination of witnesses, and pretrial access to the 
prosecution's evidence. 

In the wake of September 11, however, the federal government apparently 
wants to use conspiracy law to detain terrorism suspects indefinitely. Some of 
these suspects may even be tried for conspiracy in front of military tribunals that 
offer few of the protections federal and state courts do. The wide latitude that 
conspiracy doctrine gives prosecutors only works when defense lawyers have the 
power to probe the government's claims. Ifconspiracy law is transplanted to a 
tnilitary setting that lacks these procedural rules, America's commitment to 
justice, as well as truth, will be tainted. 

Katyal, at 48. See also Neal Katyal, Conspiracy Theory, 112 Yale L.J. 1307, 1392-94 (2003); 
Neal Katyal, Gitmo Better Blues, Mar. 19,2004, Slate Magazine, available at 
htto://slate.msn.com/id/20973971: 

There are good reasons why the laws of war, unlike American civilian law, place 
powerful limits on the conspiracy doctrine. Recall that the civilian offense is 
based largely on a theory of deterrence-that draconian punishments will scare 
people into avoiding association with criminal organizations. But these arguments 
fail with respect to the military proceedings at Guantanamo. For one thing, the 
idea that other would-be war criminals are watching the proceedings at 
Guantanarno and modifying their conduct. is far-fetched, . . . For another, 
deterrence works best when the perceived costs of the action exceed the perceived 
benefits, and it is very difficult to make a claim that the speculative risk of 
punishment in U.S. military courts would change the calculus of future war 
criminals (particularly when military operations against them are already 
ongoing). This isn't to say that there is no upside to conspiracy charges, only that 
the benefits are more attenuated than they are in ordinary criminal cases and 
eroded by serious risks of error. And if there are cases in which the advantages of 
a conspiracy charge become apparent, then the administration is free to use the 
civilian offense of conspiracy4ne written into law by Congress instead of 
drafted by a Pentagon bureaucrat-in a standard criminal action. 

. . .  American criminal law has been able to develop a vibrant offense of conspiracy 
only because of its strong commitment to criminal procedural guarantees. So, 
while charges can be somewhat vaguer in a civilian conspiracy trial and hearsay 
evidence may be admitted, the standard checks on prosecutorial and judicial abuse 
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exist-indictment by a grand jury, the right to a jury trial, the right to confront 
witnesses, the right to obtain exculpatory evidence, and so on. Those of us who 
defend a broad substantive offense of conspiracy treat these procedural rights as 
preconditions before such a wide-ranging offense could be established. Yet the 
military tribunals offer no such guarantees.. ..The administration thus gives birth 
to a legal Frankenstein. ... The chief criticism of the tribunals has always been that 
the president cannot have the unilateral power to define offenses, pick 
prosecutors, select judges, authorize charges, select defendants, and then strip the 
civilian courts of all powers to review tribunal decisions. This principle goes all 
the way back to the Declaration of Independence, which listed, among the 
founders' complaints against King George, that he "has affected to render the 
Military independent of and superior to the Civil Power"; "depriv[ed] us, in many 
Cases, of the benefits of trial by jury"; "made Judges dependent on his Will 
alone"; and "transport[ed] us beyond Seas to be tried for pretended Offences." For 
these reasons, the Supreme Court said during the Civil War that if tribunals are 
ever appropriate, it is up to Congress to define how and when they are to be used.6 

It is absolutely inappropriate to rely on the broad domestic concept of conspiracy - a 
concept that arises against a vibrant backdrop of individual rights - and apply it in this 
commission. Consider, in total, the Prosecution's claims in these motions: the Constitution does 
not apply, treaties cannot protect individuals, Mr. Hamdan has no rights at all, the mere say-so of 
the Executive is enough to breathe life into military commissions, the Executive can hand-pick 
the judges, the Commissions can depart flagrantly from military law, and the like. None of that 
is true in the civilian context. and that is why the Prosecutor's civilian cases, as well as the very 
Article by undersigned defense counsel that he cites, cut exactly the other way. 

Moreover, international law conspiracy doctrine, to the extent it exists independently, is 
limited to cases of top-level actors perpetrating crime against humanity or genocide. Given this 
understanding, the Prosecution's reliance on domestic conspiracy case law (as well as the 
domestic rationale for strongly enforcing conspiracy law) is completely inapt. See Prosecution 
Response to Defense Motion To Dismiss at 5. Defining the contours and elements of conspiracy 
charges, which has been repeatedly limited and confined in the international context, to the 
robust role it plays in the domestic sphere illustrates the Government's misunderstanding of both 
international law and the justifications for robust enforcement of domestic law. Of course, it is 
not surprising that the Government relies on domestic cases in delineating what it hopes will be 
the contours of the conspiracy offense for Mr. Hamdan, as the paucity of international precedent 
on the issue would leave them with no authority to cite. 

Undersigned counsel is probably the leading proponent of an aggressive prosecutorial 
approach to conspiracy law in the civilian courts, but that has nothing to do with the laws of war, 
for the reasons stated in the very Article quoted by the Prosecutor. It is Congress' responsibility 

6 Undersigned counsel wrote the Legal Affairs Article prior to having any involvement with the Office of Military 
Commissions. At the time of the above-mentioned SIute Magazine Article, Undersigned Counsel had, pro bono, 
sewed as Counsel of Record for the Military Attorneys Assigned to the Defense in the Office of Military 
Commissions in the U.S. Supreme Court Rasul case. Subsequent to publishing that Slate Magazine Article, he filed 
a challenge in federal court on behalf of Lt. Commander Swift. 
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to define the laws of war, and it has refused to override the international law's distrust of 
conspiracy law- especially in the context of minor actors engaged in non-genocidal activities. It 
is well outside of the scope of the Executive's power to override this Congressional decision by 
changing the laws of war to prosecute Mr. Hamdan in front of a military commission on this 
charge. If the Prosecutor is misreading the cases in the same way that he is misreading the 
undersigned counsel's academic work, then our problems have only begun. 

As a result, this court should dismiss for failure to state an offense within the subject 
matter jurisdiction of a military commission. 

5. Files Attached. None. 

6. Oral Argument. The Defense position remains the same, please see D l 7  

7. Legal Authority Cited. 

a. 10 U.S.C. 5 821 

b. 10 U.S.C. 5 904 

c. 10 U.S.C. 5 906 

e. 18 U.S.C. 5 2441 

f MCI No. 2 para. 3(B) 

g. Ex Parte Quirin, 317 U.S 1 (1942) . 

h. In re Yamashita, 327 U.S. 1 (1946) 

i. Padilla v. Rumsfeld, 352 F.3d 695 (2d Cir. 2003) 

j. Colepaugh v. Looney, 235 F.2d 429 (10th Cir. 1956) 

k. Mudd v. Caldera, 134 F. Supp.2d 138-(D.D.C. 2001) 

1. 18 U.S.C. 371 Public L. No. 107-40, 115 Stat. 224 

m. Harndi v. Rumsfeld 124 S. Ct. 2633 (2004) 

n. Michael P. Scharf, The International Trial of Slobodort Milosevic: Real J~istice or 
Realpolitik?, 8 ILSA J .  Int'l & Comp. L. 389 (2002) 
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o. Richard P. Barren & Laura E. Little. Lessons of Yugoslav Rape Trials: A Role for 
Conspiracy Law in International Tribunals, 88 Minn. L. Rev. 30 (2003) 

p. Major Edward J. O'Brien, The Nuremberg Principles, Command Responsibility, and 
the Defense of Captain Rochi~ood, 149 Mil. L. Rev. 275 (1995) 

q. Amnesty International, The International Criminal Court: Making the Right Choices, 
pt. 1, VI(D) (1 997) 

r. Jonathan A. Bush, Book Review, Nuremberg: The Modern Law of War and Its 
Limitations, 93 Colum. L. Rev. 2022, 2077 (1993) 

s. Prosecutor v. Milutinovic, Decision on Dragoljub Ojdanic's Motion Challenging 
Jurisdiction-Joint Criminal Enterprise, IT-99-37-AR72, para. 23 (ICTY Appeals 
Chamber, May 21,2003) 

t. United States v. Prentiss, 206 F.3d 960 (10th Cir. 2000) 

u. Prosecutor v. Tadic, Case No. IT-94-1-A (ICTY Appeals Chamber, July 15, 1999) 

v. Prosecutor v. Musenm, Case No. ICTR-96-13-T, (ICTR Trial Chamber I, January 27, 
2000) 

w. ICTY Statute for Rwanda art. 2(3)(b), 33 I.L.M. 1602-03 

x. Allison Marston Danner Constructing a Hierarchy of Crimes in International Criminal 
&, 87 Va. L. Rev. 415 (2001) 

y. Steven Powles, Joint Criminal Enterprise, 2 J .  Int'l Crim. Just. 606,613 (2004) 

z. Prosecutor v. Kvocka, Case No: IT-98-3011, Judgment 2 November 2001 

aa. Neal Kumar Katyal, Why it Makes Sense to Have Harsh Punishments for Conspiracv, 
Legal Aff., Apr. 2003 

bb. Neal Katyal, Conspiracy Theory, 112 Yale L.J. 1307, 1392-94 (2003) 

cc. Neal Katyal, Gitmo Better Blues, Mar. 19, 2004: Slate Magazine, available at 
http://slate.msn.c0m/id/2097397/: 

8. WitnessesIEvidence Required. The Defense position remains the same, please see D17. 

Review Exhibit ZL4- 
Review Exhibits 21 to 29
Nov. 8, 2004 Session
Page 278 of 362



9. Additional Information. None. 

NEAL KATYAL 
. Civilian Defense Counsel 
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UNITED STATES OF AMERICA 

v. 

SALlM AHMED HAMDAN 

1 
1 
) DEFENSE MOTION TO 
) DISMISS FOR VlOLATlON OF 
) 42 U.S.C. 5 1981 
) 
) 1 October 2004 

I. Timeliness. This motion is submitted within the time frame established by the Presiding 
Officer's order during the initial session of Military Cominission's on 24 August 2004. 

2. Relief Sought. That the Military Commission find that the President's Military Order 
authorizing trial by Military Commission is in violation of the laws ofthe United States and 
dismiss the charge against Mr. Hamdan. 

3. Overview. The President's Military Order (Detention, Treatment, and Trial of Certain Non- 
Citizens in the War Against Terrorism) issued 13'November 2001 is illegal because it is in direct 
contravention of 42 U.S.C. 5 1981. 

4. Facts. 

a. On 13 November 2001, President Bush issued a military order pursuant to the 
authority vested in him as President of the United States and Commander in Chief of the Armed 
Forces of the United States by the Constitution and laws of the United States vesting in the 
Secretary of Defense the authority to try by military commission those persons that President 
determined were subject to the order. 

b. That the President's Military Order of 13 November 2001, applies exclusively to non- 
citizens of the United States. 

c. Subsequent to the President's Military Order of 13 November 2001, Mr. Hamdan was 
taken prisoner by indigenous Afghanistan forces in late November 2001, where upon he was 
subsequently turned over to U.S. personnel for a bounty and has been detained by the United 
States government ever since. 

d. On 3 July 2003, the President of the United States determined that Mr. Hamdan was 
subject to his nlilitary order of 13 November 2001. 

e. On 13 July 2004, a charge of conspiracy to commit terrorism against Mr. Hamdan 
was referred to this Military Commission. 

Review Exhibit 2 7-4- 
page 1 of /6 

Review Exhibits 21 to 29
Nov. 8, 2004 Session
Page 280 of 362



a. 42 U.S.C. 5 1981, a historic law passed right after the Civil War, guarantees equal 
rights for all persons to give evidence, to receive the equal benefit of all laws and proceedings for 
the security of persons, and to receive like punisLent. 

b. The prerequisite to Mr. Hamdan's eligibility for trial by Military Commission is the 
fact that he is a non-citizen. A citizen who committed the very same acts under the same 
circumstances as Mr. Hamdan would be entitled to either the rules governing courts-martial or 
Federal Court. The President's Military Order, therefore, violates the laws of the United States 
by the equal benefit of law and proceedings. See Bowers v. Campbell, 505 F.2d 1155, 1157 (9th 
Cir. 1974) (holding that " 5  1981 applies to employment discrimination by federal officials; it is 
not confined to state or private action").' When it comes to rights such as to "give evidence" and 
"like punishment [and] pains," the Government owes Mr. Hamdan a clear and nondiscretionary 
duty to treat Mr. Hamdan in the same way as they treat American citizens. 

c. 42 U.S.C. 5 1981 was originally part of the Voting Rights Act of 1870. It forbids 
exactly the type of distinction made by the President's Order establishing military tribunals: 

All persons within the jurisdiction of the United States shall have the same 
right in every State and Territory to make and enforce contracts, to sue, be 
parties, give evidence, and to the fill and equal benefit of all laws and 
proceedings for the security ofpersons and property as is enjoyed by white 
citizens, and shall be subject to like punishment, pains, penalties, taxes, 
licenses, and exactions of every kind, and to no other.2 

' In 1991, however, Congress added a new subsection with the following language: "The rights protected 
by this section are protected against impairment by nongovernmental discrimination and impairment under color of 
State law." Civil Rights Act of 1991, Pub. L. No. 102-166, 105 Stat. 1071, 1072 (codified as amended at 42 U.S.C. 
5 1981(c)). Accordingly, some courts have found that $ 1981 does not apply to the federal government. E g ,  Lee v. 
Hughes, 145 F.3d 1272, 1277 (I lth Cir. 1998). The holding in Lee is quite odd, however, for the 1991 language is 
expansive rather than restrictive in thrust, and Congress did not delete the word "territory" from the existing statute. 
It thus seems plain that Congress did not intend to limit, but only to supplement, existing civil rights laws by 
confirming their applicability to non state as well as state actors. See La Compania Ocho, Inc, v. U.S. Forest Serv., 
874 F .  Supp. 1242, 1251 (D.N.M. 1995) (arguing that the 1991 amendments did not undercut the applicability of 5 
1981 to the federal government because the amendments were "intended to expand the scope of civil rights 
protection, not limit it"). 

42 U.S.C. 5 198l(a) (1994) (emphasis added). The law began as part ofthe Civil Rights Act of 1866, ch. 
31, $ 1, 14 Stat. 27,27, but was later modified in 1870 to protect not only "citizens," but all "persons." See Voting 
Rights Act of May 31, 1870, ch. 114, 5 16, 16 Stat. 140, 144; Yick Wo, 118 U.S. at 369 (stating that the provisions of 
the Equal Protection Clause "are universal in their application, to all persons within the territorial jurisdiction, 
without regard to any differences of race, of color, or of nationality; and the equal protection of the laws is a pledge 
of the protection of equal laws," and that the predecessor statute to 5 1981 was "accordingly enacted"). 
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d. Section 1981 makes clear that the government cannot change our nation's fundamental 
rules only for aliens, either in the States or in the "Territories." Yet the Government has sought 
to do exactly that to Mr. Hamdan. There is no way that he has "the full and equal benefit of all 
laws and proceedings for the security of persons and property." Instead, he has been shunted 
into an inferior, illegal process by dint of his nationality. This is strikingly different treatment 
than that in World War 11, for the United States treated the Nazi Saboteurs equally, even though 
at least one of them was a citizen, Quirin, 317 US., at 20. 

6. Files Attached. None. 

7. Oral Argument. Is required. The Presiding Officer has instructed the Commission members 
that he will provide the Commission members with his interpretation of the law as he sees it, but 
that the Commission members are free to arrive at their own conclusions. The Defense asserts 
its right to be heard following the Presiding Officer's pronouncement via oral argument in order 
for the remainder of the Commission members to be informed as to the reasons for the Defenses 
support or opposition to the Presiding Officer's position. Additionally, the Defense intends to 
call expert witnesses and to incorporate their testimony into this motion via oral argument. 

8. List of Legal Authoritv Cited. 

a. President's Military Order, 13 Nov 200 1 

b. 42 U.S.C. Sec. 1981 

c. Bowers v. Campbell, 505 F.2d 1 155, 1157 (9th Cir. 1974) 

d. Ex Parfe Quirin, 317 U.S. 1, 20 

e. Voting Rights Act, 31 May 1870, ch. 114, Sec 16, 16 Stat. 140, 144 

f. Yick Wo v. Hopkins, 1 18 U.S. 356, 369 

9. Witnesses and/or Evidence Required. The Defense intends to call Professor Bruce 
Ackertnan, Sterling Professor of Law and Political Science at Yale University. (Curriculum 
Vitae attached). As an expert witness in the area of equal protection, specifically protections 
provided by 42 U.S.C. # 1981. Professor Ackerman's expert testimony is probative to a 
reasonable person under the circumstances presented, specifically, based on the Professor's skill, 
knowledge, training and education. He possesses specialized knowledge ofthe laws of the 
United States relating to equal protection. The application and substance of such laws is a legal 
finding to be made by members ofthe Military Conimission beyond the training and expertise of 
lay persons as such Professor Ackerman's specialized knowledge will assist the Commission 
members in understanding and determining whether the President's Military Order of 13 
November 2001 violates 42 U.S.C. 5 1981. 

10. Additional Information. None. 
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CHARLES D. SWIFT 
Lieutenant Commander, JAGC, US Navy 
Detailed Military Defense Counsel 
Office of Military Comnlissions 
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BRUCE ARNOLD ACKERMAN 

Curriculum Vitae 

Date of Birth: August 19. 1943 

Marital Status: Married, two children 

Present Position: Sterling Professor of Law and Political Science, Yale University, July 1, 
1987 - 

Past Positions: (I)  Law Clerk, Judge Henry J. Friendly, 
U.S. Court of ~ ~ ~ e a l s ,  1967-8 

(2) Law Clerk, Justice John M. Harlan 
U. S. Supreme Court. 1968-9 

(3) Assistant Professor of Law, 
University of Pennsylvania Law School, 1969-71 

(4) Visiting Assistant Professor of Law and 
Senior Fellow, Yale Law School, 1971-72 

( 5 )  Associate Professor of Law &Public Policy 
Analysis, University of Pennsylvania, 1972-73 

(6) Professor of Law and Public Policy Analysis, University of 
Pennsylvania, 1973-74 

(7) Professor of Law, Yale University, 1974-82 

(8) Beekman Professor of Law and Philosophy, 
Columbia University, 1982-87 

Education: (1) B.A. (summa cum laude), Harvard College, 1964 
(2) LL.B. (with honors), Yale Law School, 1967 

Languages: German, Spanish, French 

Professional 
Affiliations: Member, Pennsylvania Bar; Member, American Law Institute 

Fields: Political philosophy, American constitutional law, comparative law and politics, 
taxation and welfare, environmental law, law and economics, property. 

Honors: American Philosophical Society, Henry Phillips Prize in Jurisprudence ("for 
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lifetime achievement"); Fellow, American Academy of Arts and Sciences; 
Fellow, Collegium Budapest, Fall 2002; Fellow, Center for Advanced Study in 
the Behavioral Sciences, Spring 2002; Fellow, Woodrow Wilson Center, 1995- 
96; Fellow, Wissenschaftskolleg, Berlin 1991-92; Guggenheim Fellowship, 1985- 
86, Rockefeller Fellow in the Humanities, 1976-7; 1982 Henderson Prize of the 
Harvard School for The Uncertain Search for Environmental Quality as the best 
book on "law and government published during the years 1972 through 1980"; 
1981 Gavel Award of the American Bar Association for Social Justice in the 
Liberal State. 

Other Awards 
and Positions: 2001-02 Jorde Lecture, Yale University and University of California, Berkeley; 

2000 Moffett Lecture, Princeton University; 1999 Marks Lecture, University of 
Arizona; 1999 Terrell Lecture, University of Texas; 1997 Hart Lecture, 
Georgetown University Law School; 1996 McCorkle Lecture, University of 
Virginia; 1994 Order of the Coif, Inaugural Lecture, University of California, 
Berkeley; 1993 University of Connecticut Law Review Award; 1990 Friedrich 
Lecture, Harvard University; 1987 Leary Lecture, University of Utah; 1986 
Currie Lecture, Duke University; 1984 Harris Lecture, University of Indiana; 
1983 Storrs Lecture, Yale University. 

Kyoto Seminar in American Studies, July, 2000; Visiting Professor, University of 
Rome, May, 1984; Research Scholar, International Institute for Applied Systems 
Analysis. Vienna, Austria, Summer 1982; Visiting Professor, Environmental 
Protection Agency, May 1979. 

Grants from National Science Foundation. Council on Law Related Studies. 

Order ofthe Coif; Phi Beta Kappa. 

Publications: 

I. Books: 

1. The Uncertain Search for Environnienral Quality (with Rose- 
Ackerman, Sawyer and Henderson), Free Press: 1974 

2. Private Property and tlie Constitution, Yale University Press: 
1977. 

3. Social J~istice in the Liberal State, Yale University Press: 1980. 
Italian: I1 Mulino, 1984; Spanish: Centro de Estudios 
Constitutionales, 1993. 

4. Clean Coal/Dirty Air (with Hassler) Yale University Press: 1981. 
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Reconstructing American Law. Harvard University Press: 1984. 
Spanish: Del Realismo A1 Constructivismo Juridico, Ariel: (1 989) 

We the People, Vol 1 : Foundations, Harvard University Press: 
1991. French: Au Nom du Peuple, Calmann-Levy, 1998. 

The Future of Liberal Revolution, Yale University Press: 1992. 
German: Ein neiter Anfangfuer Europa, Siedler: 1993. Spanish: 
Ariel, 1995. Polish:Terminus, 1996. 

Is NAFTA Constitutional? (with David Golove), Harvard 
University Press: 1995. 

We the People, Vol 2: Tran~formations, Harvard University Press: 
1998. 

The Case Against Lameduck Impeachment, Seven Stories Press: 
1999. 

The Stakeholder Society (with Anne Alstott), Yale University 
Press: 1999. (German translation: Campus, 2001) 

La Politica del Dialogo Liberal, Gedisa: 1999 

Voting with Dollars (with Ian Ayres), Yale University Press: 
2002. 

Deliberation Day (with James Fishkin), in progress. 

America On the Brink, in progress. 

11. Edited Volumes 

1. Editor, Economic Foundations of Property Law, Little Brown: 
1975 (2d ed. with Robert Ellickson and Carol Rose. 1995; 3rd ed. 
2002). 

2. Editor, Bush V. Gore: The Question of Legitimacy, Yale University 
Press: 2002. 

111. Articles: 

1. Regulating Slum Housing Markets on Behalf of the Poor, Yale 
Laiv Journal, vol. 80, pp. 1093-1 197 (1971) 
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More on Slum Housing and Redistribution Policy, Yale Law 
Journal, vol. 82, pp. 1194-1207 (1973) 

The Uncertain Search for Environmental Policy: Part 1 with James 
Sawyer), University of Pennsylvania L a v  Review, vol. 120, 
pp. 419-503 (1972); Part I1 (with Rose-Ackerman and Henderson), 
University of Pennsylvania Law Review, vol. 121, pp. 1225-1 308 
(1973). 

Law and the Modern Mind, Daedalus, pp. 1 19-1 3 1 (1 974) 

The Jurisprudence of Just Compensation, Environmental Law. 
vol. 7, pp. 509-519 (1977) 

The Structure of Subchapter C: An Anthropological Comment, 
Yale Law Journal, vol. 87, pp. 436-446 (1977) 

Four Questions f o r ~ e g a l  Theory, Nornos, vol. 22, pp. 351-375 
(1980) 

Beyond the New Deal: Coal and the Clean Air Act (with William 
Hassler), Yale Law Journal, vol. 89, pp. 1466-1571 (1980) 

The Marketplace of Ideas, Yale Law Journal, vol. 90, pp. 113 1- 
1148 (1981) 

Beyond the New Deal: Reply (with William T. Hassler), Yale Law 
Journal, vol. 90, pp. 1412-1434 (1981) 

What is Neutral about Neutrality?, Ethics, vol. 93, pp. 372-390 
(1983) 

On Getting What We Don't Deserve, Social Philosophy and 
Policv, vol. I, pp. 60-70 (1983) 

Foreword: Law in an Activist State, Yale Lmv Journal, vol. 92, 
pp. 1-45 (1983) (Dutch: Het recht in een activistische staat, 
Staarkundigjaarboek, 1983-1984, pp. 313-328, Leiden, December 
1983). 

Canada at the Constitutional Crossroads (with Robert Charney), 
L'niversity ofToronto Law Journal, vol. 34, pp. 117-135 (1984) 

Storrs Lectures: Discovering the Constitution, Yale Lmv Journal, 
vol. 93, pp. 1013-1072 (1984) 
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16. Beyond Carolene Products, HarvardLaw Review, vol. 98, pp. 71 3- 
46 (1985) 

17. Toward a Theory of Statutory Evolution: The Federalization of 
Environniental Law (with Donald Elliott and John Millian), 
Journal o f l aw ,  Economics. Organization, Vol. 1, pp. 3 13-340 
(1985) 

18. Foreword: Talking and Trading, Columbia Law Review, vol. 85, 
pp. 899-903 (1985) 

19. Cost Benefit and the Constitution, in Roger Noll (ed.), Regulatory 
Policy and the Social Sciences, pp. 35 1-357 (1985) 

20. Reforming Environmental Law (with Richard Stewart), Stanford 
Law Review, vol. 37, pp. 1333-1365 (1985) 

21. Deux Sortes de Recherches en Droit et Economie, in Revue de la 
Recherche Juridique: Droit Prospectif(Presses Universitaires 
d'Aix-Marseil le: 1986) 

22. Law, Economics, and the Problem of Legal Culture, Duke Law 
Journal, vol. 6, pp 929-947 (1986) (Italian: Rivista Crilica di 
Dirilto Privato); (German: Schafer and Wehrt eds.. Die 
Okoriomisierung der Sozinl~~~issenschaften [Campus: 19881). 

23. Neo-Federalism? in Jon Elster (ed.), Consrirurionolism and 
Democracy (Cambridge Univ. Press: 1988) 

24. Transformative Appointments, HantavdLaw Review, vol. 101, pp. 
1164-1184(1988) 

25. Why Dialogue?, Journal ofPhilosophy, vol. 86, pp. 5-22 (1989) 
(Italian: Teorio Politica (1989); German: Akrerz Des 12, Inter- 
nationalen Wittgenstein Symposiums pp. 25-35 (1988)); Dutch: 
Von den Brink & Von Reijen, Het Recht Van De Moraal pp. 67-84 
(1994); Spanish: Metapolitica vol. 2, no. 6, pp. 207-22 (1998)). 

26. Reforming Environmental Law : The Democratic Case for Market 
Incentives, Columbia Journal of Enviror~rnental Law (with Richard 
Stewart) vol. 13, pp. 171-199 (1988) 

27. Neutralities, in Liberalism and the Good (ed. by Douglass, Mara, 
& Richardson) pp. 29-43 (1990). 

Review Exhibit ZH 5 

Review Exhibits 21 to 29
Nov. 8, 2004 Session
Page 288 of 362



Constitutional PoliticsIConstitutional Law. Yale Law Joirrnal, vol. 
89, pp. 453-546 (1989). 

Robert Bark's Grand Inquisition, Yale L ~ I J  Journal, vol. 92 pp. 
1419-39 (1990); The Grand Inquisitor, The American Prospect, 
vol. I, no. 2, pp. 106-1 14 (1990). 

The Common Law Constitution of John Marshall Harlan, New 
YorkLaw School Law Review, vol36, pp. 5-32 (I 991). 

Die Zukunfi der Liberalen Revolution. Die Ne~re 
GesellschafrFran~~~rter Heft ,  vol. 39, no. 3. pp.221-231 (1992). 

The Lost Opportunity, in Tel Aviv University Siudies in Law, vol 
10, pp. 53-68 (1 991). 

Liberating Abstraction, Li. of Chicago Law Review, vol. 59, pp. 
317-348 (1992); reprinted in Stone, Epstein, & Sunstein, The Bill 
of Rights in the Modern State pp. 317-348 ( U .  Chi. Press, 1992). 

Van der Revolution zur Verfassung, Transit: Europaische Revue, 
vol. 4, pp. 46-61 (1992) 

Crediting the voters: A New Beginning for Campaign Finance, 
American Prospeci pp. 71-80 (Spring. 1993). (Italian: Politica del 
Diritto, vol. 24, pp. 647-664 (1993)); reprinted in Rurnham, The 
American Prospect: Reader in American Politics, pp. 218-31 
(1994) 

Rooted Cosmopolitanism, Ethics, vol. 104, pp. 516-35 (1994). 

Iiigher Lawmaking, in Responding to Imperfer/ior The Theory 
and Practice of Cons~iitrtional Amendment (ed. Sanford Levinson), 
pp. 63-87 (Princeton University Press, 1995). 

Political Liberalism, Journal ofPhilosophy, vol. 91, pp. 364-86 
(1 994) 

The Political Case for Constitutional Courts, in, Liberalism 
Wilhout Illusio~is (ed. Bernard Yack) pp. 205-19 (U. Chi. Press. 
1995) 

La democratie dualiste, 1789 et l'lnvention de la Constitzrtior~ (eds. 
Michel Troper and Lucien Jaume) pp. 191-204 (LGDJ-Bruylant, 
1994) 
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Is NAFTA Constitutional? (with Golove) Harvard Law Review, 
vol. 108, pp. 799-929 (1995). 

Our Unconventional Founding, (with Katyal) University of 
Chicago L. Rev. vol. 62, pp. 475 ff. (1995). 

The Next American Revolution in Austin Sarat ed. Identities, 
Politics and Rights, pp. 403-23 (University of Michigan Press, 
1995) 

An Open Letter to Congressman Gingrich, (endorsed by 16 other 
law professors), Yale Law Journal, vol. 104, pp. 1539-44 (1995). 

A Generation of Betrayal? Fordham Law Review, vol. 45, pp. 
1519-36 (1997). 

The Rise of World Constitutionalism, University of Virginia Law 
Review, vol. 83, pp. 771-797 (1997) [reprinted as Dean's 
Occasional Paper, Yale Law School(October, 1997)l; Chinese: 
Nanjing Univ. Law Rev. 10-27 (2001). 

Temporal Horizons of Justice, Journal of Philosophy, vol. 94, 
pp. 299-317 (1997). 

The Broken Engine of Progressive Politics, The American 
Prospect, pp. 34-43 (May-June 1998) 

Testimony Before the U.S. House Judiciary Committee on the 
Impeachment of President Clinton, 32 PS [Polirical Science and 
Politics] pp. 24,29-3 1 (March 1999) 

Taxation and the Constitution, Columbia Law Review vo1.99, pp. 
1-67 (1 999). 

Revolution on a Human Scale, Yale Law Journal vo1.108, 
pp.2279-2349 (1999). 

Should Opera Be Subsidized? and Riposte: Lighten Up! Dissent 
89 (Summer 1999). 

Your Stake in America (with Anne Alstott), 41 Arizona L. Rev. 
249 (1999). 

Constitutional Economics/Constitutional Politics,lO 
Constitutional Political Economy 4 15(1999) 
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IV. Occasional Pieces: 

I. 

0 Nova Constitucionalismo Mundial, in Margarida Maria 
Lacombe Camargo, 1988-1998, Uma Decada de Constituicao 
(1999). 

The New Separation of Powers, Harvard Lmv Review vol.113, 
pp.633-729 (2000). (Italian: Carocci (2003)) 

$80,000 and a Dream: A Simple Plan for Generating Equal 
Opportunity, The American Prospect pp. 25-27 (July 17,2000) 
(with Anne Alston). 

A Revised Opinion for Brown v. Board of Education, in Jack 
Balkin ed., What Brown v. Board ofEducarion Should Have 
Said, pp. 100-23 (NYU Press: 2001). 

Off-Balance, in Bruce Ackerman ed., Bush v. Gore: The 
Question of Legiiiinacy (Yale Univ. Press: 2002). 

Deliberation Day, Journal of Political Pliilosophy , vol. 10, pp. 
129-52 (2002) (with James Fishkin). 

The New Paradigm Reconsidered, Calif: L. Rev., forthcoming 
(with Ian Ayres). 

Clean (Cough) Air, New York Times, Op-Ed page, August 30, 
1977. 

Unconstitutional Convention, New Republic, March 3, 1979. 

Air-Pollution 'Rights' (with Donald Elliott), New York Times, Op- 
Ed page, September 11, 1982. 

Commencement Remarks to the Yale Class of 1980, Yale Lmv 
Report, SpringISummer 1982. 

The Languages of Power: Reflections on the Changing 
Relationship Between the Law and the Social and Humane 
Sciences, Proceedings of 1982-1983, Colurnbia Commirlee on 
General Education (vol. 1 1). 

Agon (In Memoriam: Arthur Leff), Yale Law Journal, vol. 91, 
pp. 219-223 (1982). 

In Memoriam: ~ e n r y  J .  Friendly, Hansard Law Review, Vol. 99, 
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No. 8, June 1986. 

8. Proceedings of Conference on Takings of Property and the 
Constitution, Miatni L w  Review, vol. 41, No. I ,  pp. 49-222, 
passim (1986). 

9. Interview, Bruce Ackerman over sociale rechtvaardigheid, de rol 
van de rechter cn 'law and economics', by M.A.P. Bovens and W.J. 
Witteveen, Stmtkundig Jaarboek, pp 255-278 (1987). 

10. Das Gauck Behoerde: Lwei Fragen, in Hassemer & Starzacher, 
Datenschutz und Stasi- Unterlagen: Verdraengen oder 
Bewaeltigen? (1993). 

1 1 .  1787 and 1993, New York Times, Op-Ed page, April 3, 1993 

12. Reforming Campaign Reform, ~Vall Streef Journal, Op-Ed page, 
April 26, 1993. 

13. We the People--and Congress--Have Yet To Be Heard (with 
Harold Koh), Los Angeles Times, Op-Ed page, May 5, 1993. 

14. Let's lntroduce aNew Political Currency System to Restore the 
Sovereign Citizenry in Japan (with Norikazu Kawagishi), Asahi 
Shimbun (Tokyo), Op-Ed page, September 28, 1993. 

15. Gingrich v. The Constitution, New York Times, Op-Ed page, 
December 10, 1994. 

16. Joint Letter on the Constitutionality of the World Trade 
Organization and the Uruguay Round, Hearings before the Senate 
Committee on Commerce. Science and Transoortation. S. 2467. 
GATT Implementing  egisl la ti on, S. Hrg. 103'-823, pp: 529-31 
(1994). 

17. The Patriot Option, The Boston Review, pp. 13-14 (April/May 
1997) 

18. Historical Perspective [on Presidential Impeachment], Letters to 
the Editor, New York Times, February 2, 1998, p. A-22. 

19. Welfare for Wagner?, Project Syndicate [syndicated column for 
numerous European newspapers], May-June 1998 [on subsidizing 
the opera]. A longer version ofthe same essay was published in the 
Newsletter of the Institut fuer die Wissenschafien vom Menschen, 
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Feb-April 1998, as "Subsidize the Opera?" 

Euro Follows American Example, Letters to the Editor, New York 
Times, May 2, 1998, p. A-14. 

What Ken Starr Neglected to Tell Us, Op-Ed, New York Times, 
September 14, 1998. 

Without the People, Impeachment Fails, Op-Ed, Los Angeles 
Times, November 6, 1998. 

Lameduck Impeachment? Not So Fast, Op-Ed, New York Times, 
December 8, 1998. 

Contest Lame-duck House Vote, Op-Ed, USA Today, pp.12A, 
December 23,1998. 

This Lame-Duck Impeachment Should Die, Op- Ed, Washington 
Post, p. A17, December 24, 1998. 

Reply to Professor Tribe, January 8, 1999, at 
www.lawnewsnetwork~opencourt 

An Unconstitutional Republican Exit Strategy, Los Angeles Times. 
p. B7, February 3, 1999. 

How $50 Can Beat Big Money Campaigns, Los Angeles Times, p. 
B7, October 18, 1999. 

$80,000 and a Dream (with Anne Alstott), The American Prospect, 
pp. 23-25, July 17,2000. 

As Florida Goes ..., New York Times, Op-Ed, p. A-33, December 
12,2000 

Keep Election Fixes to Middle Ground, Los Angeles Times, p. 7 
December 18,2000 

The Court Packs Itself, The American Prospect, p. 42, February 12, 
200 1 

Anatomy of a Constitutional Coup, London Review ofBooks, pp. 3- 
7, February 8,2001. Translation: Le Monde, p. 18, February 27, 
2001. 

Foil Bushus Maneuvers for Packing Court. Los Angeles Times, Op- 
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Ed, p .B l l ,  April 26,2001 

Bushus Alarming Race Against the Clock, Boston Globe, Op-Ed, 
April 29,2001. 

Tony Blair's Big Idea, New York Times, Op-Ed, Sec. 4 ,  p. 15, May 
6, 2001 (with Anne Alstott). 

Treaties Don't Belong to Presidents Alone, New York Tirnes, p. A 
23, August 29,2001. 

Sunset Can Put a Halt to Twilight of Liberty, Los Angeles Times, 
p. B 11, September 20,2001. 

On the Home Front, A Winnable War, New York Times, p. A 21, 
November 6.2001. 

Bush Can't Operate as a One-Man Act, Los Angeles Times, 
December 16,2001.. 

War is Handy Politics for Bush, LosAngeles Times, p. M 5 ,  
February 3,2002. 

Don't Panic, London Review ofBooks, pp. 15-16, February 7, 
2002. German version: Frankfurter Rundscha~l, February 15, 
2002. 

Bush Must Avoid shortcuts on Road to War. Los Ange1e.s Times, 
p. 1 5 ,  May 31, 2002. 

Campaign Reform's Worst Enemy, New York Times, p. 13,  July 6, 
2002 (with lan Ayres). 

But What's the Legal Case for Preemption?, Washington Post, p. 
B2, August 18,2002. 

The Legality of Using Force. New York Times, p. A15, September 
21, 2002. 

Episode oder Epoche, Frankfurter Rundschau, Feuilleton, 
October 16,2002. 

Facing the Threat From North Korea, IVashi~~gton Post. Letters to 
the Editor, p. A22, October 19,2002. 

Government by Half-Truth, The American Prospect (web 
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exclusive). October 24,2002. 

V. Recent Professional Activities: 

Lead counsel, with Lloyd Cutler, in Skaggs v. Carle, a challenge by 28 Representatives 
to the constitutionality of new House rules requiring supermajorities for the enactment of tax 
increases. l I0 F3d 831 (D.C. Cir. 1997). 

Witness on Behalf of President Clinton, lmpeacl~mcnt Ilearings brfore the House 
Judiciary Committee, December, 1998. 

Drafting Committee, Amicus Brief of 100 Law Professors in U.S. v. Morrison, in 
support of the coiistitutio~~ality of the Violence Against Women Act, Novembcr. 1999. 

Testimony on the Appointment of Electors, Delivered to the Special Joint Committee of 
the Florida Legislature, November 29,2000. 

Testimony on the Appointment of Electors, Delivered to Special Committees ofthe 
House and Senate of the State of Florida. December 11,2000 
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) 
1 
) 
) PROSECUTION RESPONSE TO 

UNITED STATES OF AMERICA ) DEFENSE MOTION FOR 
1 DISMISSAL (MILITARY 

v. ) COMMISSIONS IMPROPERLY 
) CONSTITUTED IN VIOLATION 

SALIM AHMED HAMDAN 1 OF 42 U.S.C. $1981) 
) 
) 
) 15 October 2004 

1. Timeliness: This Motion is filed in a timely manner as required by POM 4. 

2. Position on Motion: The Prosecution submits that the Defense's Motion should be 
denied in total. 

3. Facts Ameed upon bv the Prosecution: The Prosecution admits the facts alleged by 
the Defense in subparagraphs 4@) and 4(d) for the purposes of this motion. 

a. On 13 July 2004, a charge of conspiracy to commit the following offenses was 
referred to this Military Commission: attacking civilians; attacking civilian objects; 
murder by an unprivileged belligerent; destruction of property by an unprivileged 
belligerent; and terrorism. 

5. Legal Authority Cited: 

a. 42 U.S.C. $ 1981 

t h .  b. Bowers v. Campbell, 505 F.2d 1155 (9 Clr. 1974) 

c. Davis-Warren Auctioneers. J.V v. F.D.I.C., 215 F.3d 1159 (loth Cir. 2000) 

th . d. Davis v. United States Department of Justice, 204 F.3d 723 (7 Cir. 2000) 

t h .  e. Lee v. Hughes, 145 F.3d 1272 (1 1 Clr. 1998) 

f. La Compania Ocho. Inc. v. United States Forest Service, 874 F.Supp. 1242 (D. 
N.M. 1995) 

g. Grutter v. Bollinger, 529 U.S. 306 (2003) 
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h. General Blda. Contractors Ass'n. Inc. v. Pennsylvania, 458 U.S. 375 (1982) 

6. Discussion: 

The Defense asserts that military commissions violate 42 U.S.C. $ 1981. 42 
U.S.C $ 1981(a) states: 

All persons within the jurisdiction of the United States shall have 
the same right in every State and Temtory to make and enforce 
contracts, to sue, be parties, give evidence, and to the full and 
equal benefit of all laws and proceedings for the security of 
persons and property as is enjoyed by white citizens, and shall be 
subject to like punishment, pains, penalties, taxes, licenses, and 
exactions of every kind, and to no other. 

Id. The Defense argues that this passage prohibits the trial of the Accused at a military - 
Commission because the Commission does not have equal jurisdiction over U.S. citizens. 
In making this argument, the defense relies on Bowers v. Campbell, 505 F.2d 1155, at 
1974 case out of the Ninth Circuit. In addition to the complications associated with 
stretching the plain meaning of the words of $ 198 1 to apply to the Accused, the 
Defense's reliance on Bowers is misplaced because the law has changed since the Ninth 
Circuit decided Bowers. In 1991, $1981 was amended and the following language was 
added: "[tlhe rights protected by this section are protected against impairment by 
nongovernmental discrimination and impairment under color of State law." 42 U.S.C. 5 
1981(c) (emphasis added). Therefore, the plain language of $ 1981 renders the statute 
inapplicable to federal action. That being the case, the Military Commissions, created by 
order of the federal executive, is unaffected by $ 198 1, a law dealing with discrimination 
by individual States. Every federal court of appeals that has considered this issue since 
the 1991 amendment reached the same conclusion. See generally Davis-Warren 
Auctioneers, J.V. v. F.D.I.C., 215 F.3d 1159, 1161 (10" Cir. 2000), Davis v. United 

t h .  States Department of Justice, 204 F.3d 723,725-726 (7 Clr. 2000), and Lee v. Hughes, 
t h .  145 F.3d 1272, 1277 (11 Clr. 1998). Only one case after 1991 has adopted a contrary 

point of view, La Compania Ocho. Inc. v. United States Forest Senrice, 874 F.Supp. 1242 
(D. N.M. 1995), but that case was overmled by Davis-Warren. 

Even if 5 1981 did apply to federal action, the Supreme Court has held (in the 
context of State action) that 5 1981 provides the exact same protections against state 
action that the Fifth Amendment provides for federal action. See generally Grutter v. 
Bollinaer, 539 U.S. 306, 343 (2003); General Bldg. Contractors Ass'n. Inc. v. 
Pennsylvania, 458 U.S. 375,389-391 (1982). Thus, if 5 1981 applied to federal action at 
all, the analysis would be the same as that applied under the equal protection clause of the 
Fifth and Fourteenth Amendments. We, therefore, incorporate by reference the 
arguments made in the Prosecution's Response to Defense's Motion to Dismiss for 
Violation of Equal Protection and do not burden the Military Commission by repeating 
them here. 
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Because 42 U.S.C. 8 1981 is inapplicable and, if applicable, applies only the same 
protections as those found in the Fifth and Fourteenth Amendments (inapplicable to this 
Accused), the Accused's claim should be denied. 

7.  Attachme-: None 

8. Oral Argument: Although the Prosecution does not specifically request oral 
argument, we are prepared to engage in oral argument if so required. 

9. Witnesses: No witnesses will be needed to decide this motio . wm 
Prosecutor 
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1. 
) 
1 
1 

UNITED STATES OF AMERICA ) 

1 
v. 1 

1 
SALIM AHMED HAMDAN 1. 

1 
1 
1 

DEFENSE REPLY TO 
PROSECUTION'S RESPONSE TO 

DEFENSE MOTION FOR DISMISSAL 
(MILITARY COMMISSIONS 

IMPROPERLY CONSTITUTED IN 
VIOLATION OF 42 U.S.C. $1981) 

Dl8  

22 October 2004 

1. Timeliness. This reply is filed in a timely manner as required by the Presiding Officer's 
schedule set 24 August 2004. 

2. Relief Sought. Grant Defense motion. 

3. Facts. 

See Dl8 

4. Law and Discussion. 

The prosecution of Mr. Hamdan flatly violates 42 U.S.C $ 1981(a), which states: 

All persons within the jurisdiction of the United States shall have the same 
right in every State and Territory to make and enforce contracts, to sue, be 
parties, give evidence, and to the full and equal benefit of all laws and 
proceedings for the security of persons and property as is enjoyed by white 
citizens, and shall be subject to like punishment, pains, penalties, taxes, 
licenses, and exactions of every kind, and to no other. 

Notably, the Prosecution does not contend that the prosecution of Mr. Hamdan meets the 
above text: 

They do not deny that Mr. Hamdan is a "person[] within the jurisdiction of the 
United States." 
They do not deny that Mr. ~ a m d a n  has been deprived of "the same right . . . to 
sue, be parties, [and] give evidence." 
Rather, they admit that Mr. Hamdan is not subject to "like punishment, pains, 
penalties . . . and exactions of every kind," and that he is not receiving the "equal 
benefit of all laws and proceedings for the security of persons and property." 
The Prosecution confesses that Mr. Hamdan comes before this commission 
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unlike every United States citizen, who has an entirely different set of 
procedures and rights. 

Instead of arguing that they comply with 42 U.S.C. 198 l(a), the Prosecution makes two 
excuses. First, they rely heavily on a 1991 Amendment to 42 U.S.C. 1981. As noted in the 
Defense Motion to Dismiss for Violation of Section 1981, at page 2, the Prosecution is 
foreclosed from relying on that 1991 Amendment because that Amendment simply expanded the 
scope of Civil Rights Protections. Before the Amendment, courts throughout the land, including 
Bowers v. Campbell, 505 F.2d 1155 (9Ih Cir. 1974) but also many others, had held that the statute 
applied to the federal government. See, e.g., NAACP. v. Levi, 418 F .  Supp. 1109. 11 17 (D.D.C. 
1976) (applying Sec. 1981 to federal government); Kurylas v. U S. Dep'l ofAgric., 373 F. Supp. 
1072 (D.D.C. 1974) (sanle), ujyd, 514 F.2d 894 (D.C. Cir. 1975). 

In 1989, the United States Supreme Court limited the ability of individuals to sue State 
Governments under Section 1981 in the Rehnquist Court decision Jell v. Dallas Indep. Sch. 
Dist., 491 U.S. 701,735 (1989). Two years later, Congress enacted legislation to overrule that 
interpretation of the statute in the Jelt case. That is what subsection (c), on which the 
prosecntion relies, is about. But that section nowhere says what the prosecution wants it to say. 
Nowhere does it exclude protection from federal misconduct, and it is worth recalling that 1981 
has always protected against it (and Jett said nothing to the contrary). The 1991 Act said not one 
word about restricting its reach to the federal government, it merely added state actors to the 
already existing protection against federal wrongdoing. 

The sole intent of the 1991 Amendment was to expand the reach of Section 1981, not 
contract it. The Act of Congress in 1991 had four stated "purposes," all to increase civil rights. 
See P.L. 102-166 (1991), Sec. 3(4) (purpose is to "to respond to recent decisions of the Supreme 
Court by expanding the scope of relevant civil rights statutes in order to provide adequate 
protection to victims of discrimination.") Had restricting the reach of Section 1981 been on the 
agenda, one would have expected commentary somewhere about it. Senators Kennedy, 
Wellstone, and every other Democratic Senator save one (who abstained) voted for the 1991 
Amendments. It strains credulity to argue that they were voting to restrict the application of 
Section 1981. 
http://www.senate.gov/legislative/LIS/rolcalllists/rollcallvotecfm.cfm?congress=l02&ses 
sion=I &vote=00238. (The only five Senators to vote against the Amendments were Senators 
Helms, Coats, Smith, Synlms, and Wallop.) The House of Representatives is no different. 
Representatives Rangel, Frank and 250 other Democrats voted for the Amendments. See 
http:l/clerk.house.gov/evs/l99l/ro11386.xml. For these reasons, &Cbm/~uniu Ocho. Inc. v U S  
F o r ' ,  is the correct view of the law. While 
some courts have reached a different conclusion, those courts have known that some other 
federal civil rights statute would give the same protections against the federal government, unlike 
the case at hand.' 

I For example, Williams v. Glickman, 936 F .  Supp. 1 (D.D.C. 1996) grounded its holding not only in the text of the 
statute, but also the fact that the plaintiffs there could use a different statute, Section 1982. Williams, 936 F. Supp. 5 
& n.6 ("Especially in view of the fact that the plaintiffs may seek equitable relief here under F, the Court does 
not conclude that the result reached by applying the statute's plain meaning is absurd."). 42 U.S.C. 1982 gives 
property rights to "citizens" and is plainly not applicable here. The prosecutiou's interpretation of Section 1981 

Review Exhibit Z7C 
2 Page 2, 4 

Review Exhibits 21 to 29
Nov. 8, 2004 Session
Page 300 of 362



Grutter v. Bollinger, 539 U.S. 306 (2003), and Gen. Bldg. Contractors Ass'n v. 
Pennsylvania, 458 U.S. 375 (1982), merely confirm that Section 1981 requires purposeful 
discrimination. Neither of them concern with a situation whereby the very rights enumerated in 
Section 1981 are specifically and purposefully not provided to aliens. The meaning of the equal 
protection clause has absolutely no bearing on whether the statute has been infringed in this way. 
Section 1981 does not permit the government to make excuses: it does not say that the federal 
government can treat people unequally with respect to "like punishment, pains, penalties . . . and 
exactions of every kind" when they have a reason for doing so. Rather, its text and command are 
clear: discriminations in matters of fundamental justice are not the kind of thing that can be made 
by our Government. America learned this lesson after our horrific experience in the Civil War. 
This commission should not betray it. 

If anything, the Prosecution has it backward: the clear conflict between the original 
words of Section 1981 and the Military Order highlight the Order's equal protection problems 

5. Files attached. None. 

6. Oral Argument. We strongly believe oral argument is necessary. Again see Dl8  

7. Legal Authority Cited. 

a. 42 U.S.C 5 1981(a) 

b. Bowers v. Campbell, 505 F.2d 1155 (9th Cir. 1974) 

c. NAACP. v. Levi, 418 F. Supp. 1109 (D.D.C. 1976) 

d. Kurylas 11. U S. Dep't ofAgric., 373 F. Supp. 1072 (D.D.C. 1974) (same), a f d ,  514 
F.2d 894 (D.C. Cir. 1975) 

e. Jett v. Dallas Indep. Sch. Dist., 491 U.S. 701 (1989) 

f. 1991 Amendment to 42 U.S.C. § 1981, P.L. 102-166 (1991) 

g. I,a C'omauniu Ocho, Inc. 11. US.  ForeslService. 874 F .  Sum. 1242 (D.N.M. 1995) 

h. Grutter v. Bollinger, 539 U.S. 306 (2003) 

i. Gen. Bldg. Contractors Ass'n v. Pennsylvania, 458 U.S. 375 (1982) 

8. Witnesses. See Dl 8. 

would thus force the 1991 Amendments to be read in a way entirely inconsistent with equity and with Congress' 
stated intent. 
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9. Additional Information. None. 

NEAL KATYAL 
Civilian Defense Counsel 
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UNITED STATES OF AMERICA 

v. 

SALIM AHMED HAMDAN 

1 
1 
) DEFENSE MOTION TO 
) DISMISS FOR VIOLATION OF 
) EQUAL PROTECTION CLAUSE 
) 
) 1 October 2004 

1. Timeliness. This motion is submitted within the time frame established by the Presiding 
Officer's order during the initial session of Military Commissions on 24 August 2004. 

2. Relief Sought. That the Military Commission find that the President's Military Order 
authorizing trial by Military Commission is in violation of the laws of the United States and 
dismiss the charge against Mr. Hamdan. 

3. Overview. The President's Military Order (Detention, Treatment, and Trial of Certain Non- 
Citizens in the War Against Terrorism) issued 13 November 2001 is illegal because it is in direct 
contravention of Equal Protection Guarantees in the Constitution of the United States of 
America. 

4. Facts. 

a. On 13 November 2001, President Bush issued a military order pursuant to the 
authority vested in him as President of the United States and Commander in Chief of the Armed 
Forces of the United States by the Constitution and laws of the United States vesting in the 
Secretary of Defense the authority to try by military commission those persons that President 
Bush determined were subject to the order. 

b. The President's Military Order of 13 November 2001 applies exclusively to non- 
citizens of the IJnited States. 

c. Subsequent to the President's Military Order of 13 November 2001, Mr. Hamdan was 
taken prisoner by indigenous Afghanistan forces in late November 2001, where upon he was 
subsequently turned over to U.S. personnel for a bounty and has been detained by the United 
States government ever since. 

d. On 3 July 2003, the President of the United States determined that Mr. Hamdan was 
subject to his military order of 13 November 2001. 

e. On 13 July 2004, a charge of conspiracy to commit terrorism against Mr. Hamdan was 
referred to this Military Commission. 
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a. The President's Military Order Violates the Fifth Amendment's Guarantee of Equal 
Protection Because It Unlawfullv Discriminates Against A Suspect Class 

1. Aliens Are a Suspect Class under the Fourteenth Amendment 

(a) The Fourteenth Amendment to the United States Constitution, a 
fundamental provision passed in the wake of the Civil War, states that government shall not 
"deny to any person within its jurisdiction the equal protection of the laws." It is this provision 
that led to the desegregation of the American school system in Brown v. Board of Education 
(1954), as well as any number of other landmarks throughout our history. 

(b) The President's Military Order bars citizens from appearing before the 
commission as defendants. Mr. Hamdan is thus being held for trial before a military commission 
only by virtue of his status as an alien. This order is the first of its kind to make this citizedalien 
distinction in a matter of fundamental justice, whether in the military or the civilian system. In 
doing so, it runs afoul of the animating purpose of the Equal Protection Clause. 

(c) The Framers of the Clause understood that discrimination against 
aliens was pervasive and problematic and intentionally extended the reach of the Clause to 
"persons" rather than confining it to "citizens." Foremost in their minds was the language of 
Dred Scott v. Sandford, 60 U.S. (19 How.) 393,449 (1857), which had limited due process 
guarantees by framing them as nothing more than the "privileges of the citizen." The drafters of 
the Amendment wanted to overrule that tortured precedent, which gave only citizens rights. 

(d) The Supreme Court has long recognized that "classifications based on 
alienage" are "inherently suspect and subject to close judicial scrutiny" under the Fourteenth 
Amendment. Graham v. Richardson, 403 U.S. 365,372 (1971). This treatment of aliens as a 
suspect class accords with both the original understanding of the Fourteenth Amendment and the 
fundamental purpose of the Equal Protection Clause. The Framers of the Equal Protection 
Clause intentionally extended the reach of the Clause beyond merely "citizens" to all "persons." 
See John Harrison, Reconstructing the Privileges or Immunities Clause, 101 Yale L.J. 1385, 
1442-47 (1992). As the Amendment's principal author, John Bingham, asked, "Is it not essential 
. . . that all persons, whether citizens or strangers, within this land, shall have equal protection?" 
Akhil Reed Amar. The Bill ofRights, 173 (1998); see generally id. at 170-72. This heightened 
solicitude for aliens flows naturally from the Clause's purpose of protecting "discrete and insular 
minorities" from prejudice. UnitedStates v. Carolene Prods., 304 U.S. 144, 152-53 n.4 (1938). 
Aliens are "a prime example of a 'discrete and insular' minority" because they cannot vote. 
Graham, 403 U.S. at 372. The Supreme Court, therefore, has applied heightened scrutiny to 
state laws that heap special disfavor on aliens. See, e.g., In re Griffiths, 413 U.S. 717,721-22 
(1973) (finding alienage to be a suspect classification); Graham, 403 U.S. at 372 (stating that 
state "classifications based on alienage, like those based on nationality or race, are inherently 
suspect and subject to close judicial scrutiny" (citations omitted)). 

2. Aliens Should be Treated as a Suspect Class for Purposes of this Case 
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(a) The guarantees of equal protection generally apply with equal force to 
the federal government. Adarand Constructors, Inc. v. Pena, 51 5 U.S. 200,224 (1995) ("Equal 
Protection analysis in the Fifth Amendment area is the same as that under the Fourteenth 
Amendment. "). 

(b) The Supreme Court has noted a narrow exception to this general rule 
when the government exercises its "paramount federal power over immigration and 
naturalization." Hampton, 426 U.S. at 100. Plainly, the federal government can make 
immigration and citizenship rules "that would be unacceptable if applied to citizens." Mathews 
v. Diaz, 426 U.S. 67,79-80 (1976). The Supreme Court has therefore refused to apply 
heightened equal protection scrutiny to laws related to federal immigration policy. Thus, in 
Diaz, the Court upheld a Medicare provision denying federal medical insurance to aliens who 
had not been continuous residents for at least five years. The Court recognized that Congress 
could withhold an entitlement based on "the character of the relationship between the alien and 
this country" under its "broad power over naturalization and immigration." 426 U.S. at 79-80. 
See also Fiallo v. Bell, 430 U.S. 787,792 (1977) (noting "the limited scope ofjudicial inquiry 
into immigration legislation"). 

(c) But this exception does not apply to actions of the federal government 
unrelated to immigration or naturalization policy: "When the Federal Government asserts an 
ove~riding national interest as a justification for a discriminatory rule which would violate the 
Equal Protection Clause if adopted by a State, due process requires that there be a legitimate 
basis for presuming that the rule was actually intended to serve that interest." Hczmpton, 426 
U.S. at 103. In Hampron, the Court struck down a Civil Service Commission regulation 
restricting aliens' participation in the federal civil service. The Court reasoned that the 
regulation could not be justified by any plausible immigration rationale because the 
Commission's "normal responsibilities" do not include immigration policy. Id. at 105. Hampton 
and Diaz thus stand for the proposition that judicial scrutiny of federal classification of aliens "is 
relaxed to a 'rational basis' standard" only when "overriding national interests" in the field of 

t h .  immigration actually "predominate." Unitedstates v. Lopez-Flores, 63 F.3d 1468, 1473 (9 Cir. 
1995). No such overriding national interest predominates here. 

3. The Militaty Order Discriminates against Aliens and Therefore is 
Unconstitutional 

(a) The Military Order subjects a person in the United States to trial 
before a military tribunal only if the person is an alien. The Order thus discriminates between 
citizens and non-citizens. In justifying this blatant facial discrimination, the Government "bears 
a heavy burden." In re Grqjths, 413 U.S. 717,721 (1973). In particular, the Govermnent must 
show that the discrimination in the Order is "necessary . . . to the accomplishment of its 
purpose." Id. at 722. 

(b) The government cannot meet this burden. The stated purpose of the 
Military Order is to "protect the United States and its citizens [from] terrorist attacks." The 
Order accomplishes this purpose by subjecting suspected terrorists to military tribunals. But 
nothing in the Order suggests that military tribunals are more necessary for aliens than for 
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citizens suspected of terrorist activities. There is simply no reason why the govenunent must 
subject aliens who have "engaged in, aided or abetted, or conspired to commit, acts of 
international terrorism" to military tribunals. but need not do so for citizens suspected of the 
same crimes. If a strong government need exists for treating aliens this way, that need would 
exist for citizens as well. Because the Military Order thus discriminates against a suspect class 
without any justification, the Order violates the Fifth Amendment. 

b. The President's Militarv Order Violates the Fifth Amendment B e c a i ~ .  
Discriminates In the Allocation of Fundamental Trial Rights 

1. Even were alienage not a suspect classification, the commission nevertheless 
would violate the Fifth Amendment because it discriminates in the allocation of fundamental 
trial rights. The Supreme Court has recognized that the government may not discriminate in the 
provision of fundamental trial rights on a merely rational basis, even based on non-suspect 
classifications. See, e.g.,  Plyler v. Doe, 457 ~ . ~ . ' 2 0 2 , 2 2 1 , 2 3 0  (1982) (stating that, because 
education plays a "fundamental role in maintaining the fabric of our society," a Texas statute 
denying free public schooling to children who were not legally admitted into the United States 
must be justified by a "substantial" state interest and finding no such justification). Thus. the 
Court has struck down state statutes depriving the poor of appellate counsel, Douglas v. 
California, 372 U.S. 353 (1963), trial transcripts, GrifJin v. Illir~ois, 351 U.S. 12 (1956), and 
appeal rights, M.L.B. v. S.L.J., 519 U.S. 102 (1996), even though poverty is not a suspect 
classification. Harris v. McRae, 448 U.S. 297 (1980). 

2. Unlike the Supreme Court's cases extending deference to the federal 
government's classification of aliens, this case does not involve the simple preferential treatment 
of American citizens for government employment or economic benefits. Instead. this case 
touches the raw nerve of equal justice under law. The President's Military Order, based on 
citizenship, deprives individuals of the right to a jury trial presided over by a judge not 
answerable to a prosecutor. It fiuther deprives individuals of the right to appeal to an 
independent tribunal. In short. the President's Mjlitary Order gives aliens an inferior method of 
adjudication. And it does so without even the pretense of a showing that such discrimination is 
necessary, and without any Congressional action. This departure from the fundamental 
protections of civilian justice violates the Fifth Amendment's guarantee of equal protection, 
irrespective of the degree of scrutiny at issue. 

3. Crucially, the President's Military Order curtails rights that, at least when 
made available to others similarly situated, have long been deemed too fundamental to be 
dispensed with on a merely rational basis. If trial by jury, in cases where it is not independently 
mandatory, were, for example, made available to those who could afford to pay a certain fee (to 
defray the marginal costs to government of actually putting on a jury trial, protecting jurors, and 
the like), but not to those too poor to afford that fee, strict scrutiny, or something very close to it, 
would be mandatory, e.g., M L.B. v. S. L.J., 5 19 U.S. 102 (1996); Douglas v. Cul$ornia, 372 U.S. 
353,355 (1963), despite the fact that poverty is not a suspect or even a semi-suspect 
classification. The same follows when rights as basic as the jury trial are dispensed to citizens 
but not to aliens who are charged with identical offenses and who have exactly the same 
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relationship to the very same international terrorist organizations with which we are at war.' In 
short, although considerable deference to the President is afforded in treating aliens less 
favorably than citizens in the distribution of Medicare, social security, or other similar benefits, 
or even in matters of employment, there is little or no room for government by approximation 
when it puts people on one side or another of a crude line that makes the difference between 
giving them access to the fundamental protections of civilian justice-from indictment to a jury 
trial presided over by a judge not answerable to the prosecutor, not to mention access to an 
appeal before a tribunal independent of the prosecuting authority-and relegating them to a 
distinctly less protective, and frankly inferior, brand of adjudication."f the President may ever 
take such a step, shunting aliens into a procedure from which all U.S. citizens are spared, he may 
do so only upon a convincing showing of necessity, one that matches the claims of threat to the 
fact of alienage. 

4. "There is no more effective practical guaranty against arbitrary and 
unreasonable government than to require that the principles of law which officials would impose 
upon a minority must be imposed generally." Ry. Express Agency v. New York. 336 U.S.  106, 
112 (1949) (Jackson, J., concurring); see also Cruzan v. Dir., Mo. Dep'f ofHealth, 497 U.S. 261, 
300 (1990) (Scalia, J., concurring) ("Our salvation is the Equal Protection Clause, which requires 
the democratic majority to accept for themselves and their loved ones what they impose on you 
and me."). When defenders of the line being drawn in this case can, in truth, invoke little beyond 
the obvious political convenience of stilling the voices that might otherwise rise up in protest 
were American citizens subject to trial by military commissions, the Constitution demands inore 
evenhanded treatment by the government. 

6. Files Attached. None. 

7. Oral Argument. Is required. The Presiding Officer has instructed the Commission members 
that he will provide the Commission members with his interpretation of the law as he sees it, but 
that the Commission members are free to arrive at their own conclusions. The Defense asserts 
its right to be heard following the Presiding Officer's pronouncement via oral argument in order 
for the remainder of the Conlmission members to be informed as to the reasons for the Defenses 
support or opposition to the Presiding Officer's position. Additionally, the Defense intends to 
call expert witnesses and to incorporate their testimony into this motion via oral argument. 

1. While such discrimination may have had some plausibility in fights against nation-states, in a situation like 
the one we confront v i s - h i s  al Qaeda, where we confront a supranat~onal terrorist organization drawing support 
from many nations but being identifiable with none of them, it seems irrational to distinguish among unlawful 
belligerents-all of whom are niembers of the same terrorist roup and with all of whom we are thus at war--on the 
basis of whether or not thev haooen also to be citizens of t f e  United States as o ~ o o s e d  to beine citizens of. say. 
~ n u i ~  Arob~a. France, or  >oke  d e r  nation that may or ma! no th t  among the sporj;orb ol'terror 61!l,\r.llh \\llich l i e  
are not. :n an) c\cn[,  nt Mar. In other \rords, i t  IS onc thmg lo gl\e prclerentiol trent~ncnt to U.S. c1117ens o \ , c r  [hslr 
alien counteaarts when that means giving less favorable tFeattnent to citizens of a nation with which we are at war 
(and nlembers of that enemy nation's military), and quite another thing to give preferential treatment to U.S. citizens 
when noncitizenship, rather than being a proxy for membership in the armed forces of the enemy, simply means that 
one is merely an unlawful belligerent rather than being a traitor as well--liardly a reason to be treated inore harshly. 

2. To be sure, if America is at war with one or more sovereign states, as it was in World War I1 with Germany, 
Japan, and Italy (the now-old "axis" powers), the federal government's decision to treat citizens of those enemy 
states in a harsher manner than it heats American citizens, and indeed even American citizens who might have taken 
up with the enemy, at least has a long-standing statutory tradition under the still-existin Alien Enemy Act of 1798, 
which authorizes the government to detain and deport nationals of a nation against wtich Congress has declared 
war. -0 A 
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8. List of Legal Authoritv Cited. 

a. 14 '~  Amendment, United States Constitution 

b. 5th Amendment, United States Constitution 

c. Brown v. Board of Education, 347 U.S. 483 (1954) 

d. President's Military Order, 13 November 2001 

e. Dred Scott v. Sandford, 60 U.S. (19 HOW.) 393,449 (1857) 

f. Graham v. Richardson, 403 U.S. 365,372 (1971) 

g. John Harrison, Reconstructing the Privileges or Immunities Clause, 101 Yale L.J. 
1385,1442-47 (1992) 

h. Akhil Reed Amar, The Bill of Rights 173 (1998) 

i. UnitedStates v. C~zrolene Prods., 304 U.S. 144, 152-53 n.4 (1938) 

j. In re Grij'j'jths, 413 U.S. 717,721-22 (1973) 

k. Hampton v. Mow Sun Wong, 426 U.S. 88, 100 (1976) 

1. Buckley v. Valeo, 424 U.S. 1,93 (1976) 

m. Adarand Constructors, Inc. v. Pena, 515 U.S.  200,224 (1995) 

n. Mathews v. Ditrz, 426 U.S. 67, 79-80 (1976) 

o. Fiallo v. Bell, 430 U.S. 787,792 (1977) 

th . p. United Stales v. Lopez-Flores, 63 F.3d.1468, 1473 (9 Cir. 1995) 

q. Plyler v. Doe, 457 U.S. 202.221,230 (1982) 

r. Douglas v. Cal{fornia, 372 U.S. 353 (1963) 

s. Trial Transcripts, GrifJin v. Illinois, 351 U.S. 12 (1956) 

t. Appeal Rights, ML.B. v. S.L.J, 519 U.S. 102 (1996) 

u. Harris v. McRae, 448 U.S. 297 (1980) 
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v. Ry. Express Agency v. New York, 336 U.S. 106, 112 (1949) 

w. Cruzun v. Dir., h1o. Dep't ofHeulth, 497 U.S. 261,300 (1990) 

9. Witnesses andlor Evidence Required. The Defense intends to call Professor Bruce 
Ackerman, Sterling Professor of Law and Political Science at Yale University (Curriculum Vitae 
attached) as an expert witness in the area of constitutional law and statutory law including the 
application of the Equal Protection Clause. Professor Ackerman's expert testimony is probative 
to a reasonable person under the circumstances presented specifically. based on the Professor's 
skill knowledge, training and education. He possesses specialized knowledge of the laws of the 
United States relating to equal protection. The application and substance of such laws is a legal 
finding to be made by members of the Military Commission beyond the training and expertise of 
lay persons. As such, Professor Ackerman's specialized knowledge will assist the Commission 
members in understanding and determining whether the President's Military Order of 13 
November 2001 violates 42 U.S.C. 1981. 

10. Additional Information. None. 

. CHARLES D. SWIFT 
Lieutenant Commander, JAGC, US Navy 
Detailed Military Defense Counsel 
Office of Military Commissions 
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UNITED STATES OF AMERICA j 

v. ) 

SALIM AHMED HAMDAN ) 

) 

PROSECUTION RESPONSE TO 
DEFENSE MOTION FOR 
DISMISSAL (MILITARY 

COMMISSIONS IMPROPERLY 
CONSTITUTED IN VIOLATION 
OF THE EQUAL PROTECTION 

CLAUSE) 

15 October 2004 

1. Timeliness: This Motion is filed in a timely manner as required by POM 4. 

2. Position on Motion: The Prosecution submits that the Defense's Motion to Dismiss 
should be denied. 

3. Facts Ameed upon by the Prosecution: The Prosecution admits the facts alleged by 
the Defense in subparagraphs 4(b) and 4(d) for the purposes of this motion. 

a. On 13 July 2004, a charge of conspiracy to commit the following offenses was 
referred to this Military Commission: attacking civilians; attacking civilian objects; 
murder by an unprivileged belligerent; destruction of property by an unprivileged 
belligerent; and terrorism. 

5. Legal Authority Cited: 

a. The President's Military Order of November 13,2001 : Detention, Treatment, 
and Trial of Certain Non-Citizens in the War Against Terrorism 

b. Hampton v. Mow Sun Wonq, 426 U.S. 88, (1976) 

c. Rodriguez v. United States, 169 F.3d 1342, (1 lth Cir. 1999) 

d. Adarand Constructors. Inc. v. Pena, 515 U.S. 200 (1995) 

e. United States v. Lopez-Florez, 63 F.3d 1468 (9" Cir. 1995) 

f. Chesna v. United States Department of Defense, 850 F.Supp. 110 (D.CT. 1994) 

g. Grutter v. Bollinger, 123 S. Ct. 2325 (2003) 
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h. U.S. v. Verdugo-Urauidez, 494 U.S. 259 (1990) 

i. Johnson v. Eisentrager, 339 U.S. 763 (1950) 

j. In 413 U.S. 71 1 (1973) 

k. Graham v. Richardson, 403 U.S. 365 (1971) 

1. Luian v. Defenders of Wildlife, 504 U.S. 555 (1992) 

m. Dandridee v. Williams, 397 U.S. 471 (1970) 

n. U.S. v. Carolene Products Co., 304 U.S. 144 (1938) 

o. Matthews v. Diaz, 426 U.S. 67 (1976) 

p. San Antonio Independent School District v. Rodriguez, 41 1 U.S. 1 (1973) 

t h .  q. Bowers v. Campbell, 505 F.2d 1155 (9 Clr. 1974) 

r. Rasul v. Bush, 124 S. Ct. 2686 (2004) 

6. Discussion: 

The Defense asserts that the case against the Accused should be dismissed 
because the President's Military Order violates equal protection under the Fifth and 
Fourteenth Amendments of the United States Constitution as the Commissions are 
available to try only non-citizens. This assertion is based on the argument that the 
President's Military Order must be subjected to strict scrutiny and that it would fail under 
this scrutiny. Alternatively, they argue that the President's Military Order is also invalid 
under the less exacting rational basis test. The Defense assertion is merit-less because 
non-resident aliens have no recourse to the United States Constitution and, therefore, the 
President's Military Order does not interfere with a fundamental constitutional right. 
Even if the Accused could assert rights under the Fifth and Fourteenth Amendments, the 
President's Military Order would not violate the guarantee of equal protection. The 
United States has a proper basis for treating citizens who take up arms against their 
country differently from non-citizens. In the Treason clause and elsewhere, the 
Constitution itself recognizes the need for special care when charging citizens with 
hostile and disloyal acts. 

a. Non-resident aliens are not entitled to Constitutional Protections. 

The Supreme Court determined in Johnson v. Eisentrager, 339 U.S. 763 (1950), 
that the Fifth Amendment does not afford protection to aliens outside the United States. 
In that case, the United States captured German citizens who were engaged in unlawful 
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combat in China. Id at 766. After a military commission convicted them of war crimes, 
the United States transported them to Germany for imprisonment. Id While in 
Germany, they filed habeas corpus petitions challenging their detention on grounds that it 
violated the Fifth Amendment. Id. Although the Supreme Court ultimately concluded 
that it lacked jurisdiction to entertain their habeas petitions, Id at 777-778, the Court 
asserted that the Fifth Amendment does not apply to non-resident aliens. The Court said: 

Such extraterritorial application of organic law would have been so 
significant an innovation in the practice of governments that, if 
intended or apprehended, it could scarcely have failed to excite 
contemporary comment. Not one word can be cited. No decision of 
this Court supports such a view. Cf. Downes v. Bidwell, 182 U.S. 
244 [21 S. Ct. 770,45 L.Ed. 1088 (1901) 1. None of the learned 
commentators on our Constitution has even hinted at it. The 
practice of every modem government is opposed to it. 

Id. at 784. - 

The Supreme Court has, however, also held that aliens are entitled to some 
constitutional rights. See United States v. Verdugo-Urquidez, 494 U.S. 259,270-271 
(1990) (Citing Plyer v. Doe, 457 U.S. 202,211-212 (1982)(illegal aliens protected by 
Equal Protection Clause); Kwong Hai Chew v. Colding, 344 U.S. 590-596 (1953) 
(resident alien is a "person" within the meaning of the Fifth Amendment); Bridges v. 
Wixson, 326 U.S. 135, 148 (1945)(resident aliens have First Amendment Rights); 
Russian Volunteer Fleet v. United States, 282 U.S. 481 (1931)(Just Compensation Clause 
of Fifth Amendment); Wong Wing v. United States, 163 U.S. 228, 238 (1896)(resident 
aliens entitled to Fifth and Sixth Amendment rights); Yick Wo v. Hopkins, 118 U.S. 356, 
369 (1886)(Fourteenth Amendment protects resident aliens). Each of the cases cited by 
the Verdugo-Urquidez court, though, stand only for the proposition that aliens may gain 
limited constitutional rights after coming within the territory of the United States and 
developing substantial connections with this country. Id. 

The Bill of Rights is a futile authority for the alien seeking 
admission for the first time to these shores. But once an alien 
lawfully enters and resides in this country he becomes invested 
with the rights guaranteed by the Constitution to all people within 
our borders. 

Id. - 

In Verdugo-Urquidez, United States and Mexican Official arrested Rene Martin 
Verdugo-Urquidez in Mexico and brought him to the United States for trial. At the time, 
Verdugo-Urquidez was a both a citizen and resident of Mexico. @. at 262. At his trial, 
Verdugo-Urquidez sought to exclude evidence obtained by searching his residences in 
Mexico on grounds that the searches violated the Fourth Amendment. a. The Supreme 
Court rejected this argument, concluding that the Fourth Amendment does not apply to 
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the search and seizure by United States agents of vrouertv owned by a non-resident alien - - 
and located in a foreigncountry. a. at 274-275. Citing ~isentrag& to support this 
proposition, the Court said that "we have rejected the claim that aliens are entitled to 
Fifth Amendment rights outside the sovereign tenitory of the United States." a. at 269. 

In Verdugo-Urquidez, the respondent - like the Accused in the present case - 
argued that treating him differently from United States citizens and residents would 
violate equal protection. The Court emphatically dismissed this contention. The Court 
said: 

Respondent also contends that to treat aliens differently from 
citizens with respect to the Fourth Amendment somehow violates 
the equal protection component of the Fifth Amendment to the 
United States Constitution. . . . But the very cases previously cited 
with respect to the protection extended by the Constitution to 
aliens undermine this claim. They are constitutional decisions of 
this Court expressly according differing protection to aliens than to 
citizens, based on our conclusion that the particular provisions in 
question were not intended to extend to aliens in the same degree 
as to citizens. Cf: Mathews v. Diaz, 426 U.S. 67,79-80,96 S.Ct. 
1883, 1891,48 L.Ed.2d 478 (1976) ("In the exercise of its broad 
power over naturalization and immigration, Congress regularly 
makes rules that would be unacceptable if applied to citizens"). 

Id. at 273. - 

Finally, in Verdugo-Urquidez, the Court emphasized that applying the 
Constitution to aliens living abroad would have "significant and deleterious consequences 
for the United States in conducting activities beyond its boundaries." Id. The Court 
explained that the United States regularly employs Armed Forces outside this country, 
and that Armed Forces engage in many activities that might constitute searches and 
seizures. at 273-274. The same reasoning applies to the Fifth Amendment. The 
United States unavoidably treats U.S. citizens differently from foreign citizens when it 
uses its military power abroad. 

Saying that the Constitution does not afford rights to non-resident aliens does not 
mean that the United States can act unrestrained by any law. The United States must 
abide by the law of war. The law of war requires that the Accused receive a full and fair 
trial by military commission. But it does not require the United States to treat him 
exactly as it would treat a U.S. citizen. 

The Accused in this case is not a resident of the United States, nor has he ever 
been. either leeallv or otherwise. He has no contacts whatsoever with the United States - .  
other than engaging in conspiracies to attack it and being detained at the U.S. Naval 
Station at Guantanamo Bay, Cuba. The fact that he is detained in Guantanamo does not 
help him because, "this soh of presence - lawful but involuntary - is not the sort to 
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indicate any substantial connection with our country." Id. at 27 1. Therefore the Accused 
has no recourse at all to the Fifth or Fourteenth Amendments and his motion must, 
therefore, fail at its inception.' 

b. The President's Military Order doesn't deny an accused a fundamental right. 

The conduct of Military Commissions pursuant to the President's Military Order 
does not discriminate in the allocation of fundamental rights. The Defense claims that 
Militarv Commissions discriminate in the allocation of fundamental rights. However. ., 
heightened scrutiny applies only to the differential allocation of constitutionally 
guaranteed rights. See San Antonio Independent School Dist. v. Rodriguez, 41 1 U.S. 1, 
32-33 (1973). Because it has already been established by the Supreme Court that the 
Accused has no right to equal protection under the Fifth Amendment, indeed he has no 
constitutionally guaranteed rights, there is no deprivation upon which heightened scrutiny 
may be applied. Thus, the Accused's claim must also fail in this regard. 

c. Even if the Accused had a colorable eaual protection claim, federal action 
reaarding aliens is subiected only to the rational basis test. 

"The concept of equal justice under law is sewed by the Fifth Amendment's 
guarantee of due process, as well as by the Equal Protection Clause of the Fourteenth 
Amendment." See Hampton v. Mow Sun Wong, 426 U.S. 88,100 (1976). Although 
both amendments typically require the same analysis, the two protections are not always 
coextensive. Id. The fact that all persons, aliens, and citizens alike, have some 
protections under the amendments does not lead to the further conclusion that all aliens 
are entitled to enjoy all the advantages of citizenship. See Matthews v. Diaz, 426 U.S. 
67, 77 (1976). 

Neither the overnight visitor, the unfriendly agent of a hostile 
foreign power, the resident diplomat, nor the illegal entrant, can 
advance even a colorable constitutional claim to a share in the 
bounty that a conscientious sovereign makes available to its own 
citizens and some of its guests. 

' The Supreme Court's recent decision in Rasul v. Bush, 124 S.CT. 2686 (2004), in no way affects the 
validity of the Eisentraeer and Verdueo-Urauidez holdings denying constitutional protections to non- 
resident aliens. merely interpreted 28 U.S.C. 5 2241 to provide a vehicle for persons detained by the 
United States to challenge the circumstances of their detentions. The Court's holding was based on 
statutory consauction and did not rely on the existence of any constitutional right. 

The fact is the United States has always given its citizens more rights than non-citizens when it comes to 
constitutional rights. The Constitution is the social compact between the United States and its citizenry. 
To hold that it has unfettered and equal application to all persons, wherever situated and regardless of 
alienage, would provide the full penumbra of procedural and substantive protections guaranteed to citizens 
via the Constitution to all people of the world. 
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Id. at 80. Therefore, while it is generally true that the strict scrutiny standard applies to - 
Fourteenth Amendment equal protection challenges to a state's classification of aliens, 
courts have firmly rejected the argument that the same standard also applies to a Fifth 
Amendment challenge to federal classification of aliens. See Rodriguez v. United States, 
169 F.3d 1342, 1347 (I lth Cir. 1999) (Citing -. That is so because the 
equal protection analysis involves significantly different considerations when it concerns 
the relationship between aliens and the States rather than between aliens and the Federal 
Government. a. In situations where the federal government treats aliens differently than 
citizens, that treatment is normally subjected only to a rational basis test.3 See Hampton 
at 103. 

Because the President's Military Order is action by the Executive of the federal 
government, the Military Commission in which the Accused finds himself is created by 
federal action treating citizens and non-citizens differently. According to all federal case 
law, this order must be subjected only to the rational basis test. 

The defense has argued that the rule in Adarand Constructors, Inc. v. Pena, 515 
U.S. 200 (1995) reauires the same analysis under the Fifth and Fourteenth Amendments , A 

with only a minor exception carved out for the federal government when dealing with 

Thus there are a multitude of federal provisions that rest on the premise that the legitimate distinction 
between citizens and aliens can justify attributes and benefits for one class not accorded to the other. 

The Constitution protects the privileges and immunities only of citizens, Amdt. 
14, 5 1; see Art. N, 8 2, cl. 1, and the right to vote only of citizens. Amdts. 15, 
19,24,26. It requires that Representatives have been citizens for seven years, 
Art. I, 5 2, cl. 2, and Senators citizens for nine, Art. I, 5 3, cl. 3, and that the 
President be a ''natural born Citizen." Art. 11,g 1, cl. 5. A multitude of federal 
statutes distinguish between citizens and aliens. The whole of Title 8 of the 
United States Code, regulating aliens and nationality, is founded on the 
legitimacy of distinguishing between citizens and aliens. A variety of other 
federal statutes provide for disparate treatment of aliens and citizens. These 
include prohibitions and restrictions upon Government employment of aliens, 
e.g., 10 U.S.C. 5 5571; 22 U.S.C. 5 1044(e), upon private employment of aliens, 
e.g., 10 U.S.C. 5 2279; 12 U.S.C. 5 72, and uponinvestments and businesses of 
aliens, e.g., 12 U.S.C. 5 619; 47 U.S.C. 517; statutes excluding aliens from 
benefits available to citizens, e.g., 26 U.S.C. 5 93 I (1970 ed. and Supp. IV); 46 
U.S.C. 5 1171(a), and ftomprotections extended to citizens, e.g., 19 U.S.C. Q: 
1526; 29 U.S.C. 5 633a (1970 ed., Supp IV); and statutes imposing added 
burdens upon aliens, e.g., 26 U.S.C. 5 6851(d); 28 U.S.C. 5 1391(d). Several 
statutes e a t  certain aliens more favorably than citizens. e.g., 19 U.S.C. Q: 
1586(e); 50 U.S.C. App. 5 453 (1970 ed., Supp IV). Other sktutes, similar to 
the one at issue in this case provide for equal treatment of citizens and aliens 
lawfully admitted for permanent residence. 10 U.S.C. 1 8253; 18 U.S.C. 
613(2) (1970 ed., Supp N). Still others equate citizens and aliens who have 
declared their intention to become citizens. e.g., 43 U.S.C. 9; 161; 30 U.S.C. 6 
22. Yet others condition equal treatment of an alien upon reciprocal treatment 
of United States citizens by the alien's owncountly. e.g., 10 U.S.C. $ 7435(a); 
28 U.S.C. Q: 2502. 

See Diaz at 78, note 12. 
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immigration issues. That is simply not the case.4 The cases cited above stand firmly for 
the proposition that federal regulation of aliens is normally given great deference with 
higher scrutiny being the exception that is applied only when a federal rule is applicable 
to only a limited tenitory, such as the District of Columbia, or an insular possession, and 
when there is no special national interest involved. See Hampton at 100. In fact, the 
Adarand case is distinguishable in that the Adarand Court dealt with a race-based 
classification rather than a classification based on alienage. In that case, the court 
properly held that for purposes of race-based classifications, the analyses under the Fifth 
and Fourteenth amendments were the same. There is no basis to argue that Adarand's 
holding can be extended to the line of cases dealing with the treatment of aliens, 
otherwise the cases above would have been overruled by Adarand. That is not the case. 
Rodriguez v. United States was decided the same year as Adarand and the Supreme Court 
has since denied certiorari. See Hernandez v. US., 516 U.S. 1082 (1996) and Perez v. 
w, 516 U.S. 1092 (1996). 

Therefore, because the President's Military Order is federal action, because it 
involves national interests, and because deference to the federal branch is the norm in the 
area of law dealing with aliens, the President's Military Order should be reviewed under 
the rational basis test. 

d. Even if Fourteenth Amendment Eaual Protection analysis is applied, the 
Accused does not belong to a suspect class and the President's Military Order must still 
be reviewed under the rational basis test. 

As stated above, the Defense suggests that the Supreme Court's holding in 
Adarand dictates that the analysis of the Fifth and Fourteenth Amendment for purposes of 
Federal action regarding aliens should be the same. That would allow the defense to use 
cases where states have passed laws involving aliens and have had them struck down 
using the strict scrutiny standard. Even if that were the case and the President's Military 
Order were subject to Fourteenth Amendment analysis, the test applied would still have 
to be the rational basis because non-resident aliens are not a suspect class under the 
Fourteenth Amendment. 

The Accused alleges that he is a member of a suspect class, citing In re Griffiths, 
413 U.S. 717,721-722 (1973), and Graham v. Richardson, 403 U.S. 365,372 (1971). 
The Defense's statement of the applicability of these cases is overbroad. In fact, the 
cases stand for two narrower propositions. First, that lawful resident aliens are a suspect 

I Not only is the Defense's assertion legally inaccurate, it is also disingenuous. None of the cases cited by 
the Prosecution in this brief concern immigration. Diaz deals with the extension of welfare benefits to 
aliens. Hamuton deals with the denial of federal jobs to aliens and, despite the fact that the law was found 
to violate equal protection, the rational basis test was applied. It is fair to note that dicta in Hampton 
suggested that if Congress or the President had made the rule that was found invalid, as opposed to the 
Civil Service Commission or the General Services Administratio& the rule would have been upheld. 
Hampton at 103. Rodrimez v. United States deals with withholding of certain social security benefits to 
aliens. Finally, United States v. Louez-Florez, 63 F.3d 1468 (9m Cir. 1995), cited by the defense, dealt with 
a criminal law that provided harsh punishments for smuggling aliens. In that case, the rule was subjected 
only to the rational basis test, and the rule was found not to violate equal protection. 
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class for equal protection purposes. Second, that policies that differentiate between 
lawful resident aliens and other similarly situation persons are subject to "close judicial 
scrutiny." Graham at 372. Nothing in these cases suggests that the same rationale would 
apply to a non-resident alien with no substantial contacts to the United States. In fact, 
every equal protection case applying strict scrutiny to a law with disparate effects on 
aliens involves resident aliens. The Defense will not be able to produce one case where a 
law affecting non-resident aliens was subjected to strict scrutiny. That is because non- 
resident aliens are not a suspect class. Further, similarly to the argument found above, 
the Accused's detention at Guantanamo Bay, Cuba cannot be argued to make him a 
resident alien because, "this sort of presence - l awl l  but involuntary - is not of the sort 
to indicate any substantial connection with our country." See Verdugo-Urquidez at 271. 

While it may be argued that nothing currently prohibits Military Commissions 
from trvinn both resident and non-resident aliens. the Accused does not have standine to - - " 
seek invalidation of the Commissions on this ground as he is not a member of the group, 
resident aliens, who might have Fifth Amendment rights as related to the Commission. 
See Luian v. Defenders of Wildlife, 504 U.S. 555,560 (1992). 

Therefore, as a member of the unprotected class of non-resident aliens, the 
Accused's claim would be subject only to a "rational basis" review.' See Dandrid~e v. 
Williams, 397 U.S. 471,485 (1970) and U.S. v. Carolene Products, 304 U.S. 144, 152 
(1938). 

e. Applying the Rational Basis Test. the President's Military Order must be 
w. 

Under the rational basis standard, a court must uphold a rule if a court can identify 
any rational basis for it. Carolene Products at 152. "Absent the use of a suspect 
classification or the implication of a fundamental right, a governmental classification will 
pass constitutional muster if it bears a rational relationship to a legitimate governmental 
interest." See Chesna v. United States Department of Defense, 850 F.Supp. 110, 118 
(D.CT. 1994). If the agency which promulgates the rule has direct responsibility for 
fostering or protecting that interest, it may reasonably be presumed that the asserted 
interest was the actual predicate for the rule. Hampton at 103. "Alternatively, if the rule 
were expressly mandated by the Congress or the President, we might presume that any 
interest which might rationally be served by the rule did in fact give rise to its adoption." 
Id. Furthermore, the burden would be on the Accused to show that the classification had - 
no rational basis, and the standard of review would be an extremely deferential one. 
Chesna at 118 (citing Vance v. Bradlev, 440 U.S. 93,97 (1979)). 

Thus the rational basis need not be specifically articulated. However a rational 
basis for the exclusion of citizens from the purview of Military Commissions is easily 
articulated. The commission of any criminal act triable before this Commission when 
committed by a U.S. citizen necessarily implicates the crime of treason. Treason is the 

Again, this argument is only relevant if the Commission finds that Fourteenth Amendment analysis 
applies in the fust instance. 
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only constitutional crime specifically enumerated and described in Article 111, Fj 3 and it 
may be committed only by a U.S. citizen. As such, there is a com~ellinr! interest in - 
prosecuting a crime, oh&nating in Article 111 of the Constitution, in an Article 111 court. 
Ihis compelling interest easily furnishes a rational basis for excluding cit~zens hnm the 
Military Commission process. 

Because the rational basis test is easily met in this case, the Defense's Motion 
should be denied.6 

f. Conclusion, 

The Accused. as a non-resident alien has no constitutional riehts. Thus his 
motion must be disGssed in the first instance. Even if he had a ri& under the FiRh 
Amendment. that analysis would be different than that under the Fourteenth and would 
only afford him a revikw of the President's Military Order undcr the rational basis bst. 
Even were Fourteenth amendment analysis to apply, non-resident aliens are not a suspect 
class and the rational basis test would still apply. Flnally, the rational basis test is easily 
met in this case. For these reasons, the Defense Motion should be denied. 

7. Attachments: None 

8. Oral A r m @ :  Although the Prosecution does not specifically request oral 
argument, we are prepared to engage in oral argument if so required. 

9. Witnesses: The Prosecution has already objected via motion to the calling of legal 
experts. Should the Commission allow expert testimony on the law, the Prosecution 

Prosecutor 

Even if this Commission fomd that the Fifth and Fourteenth Amendment analyses of  the question 
p r sen td  wcre thc sane and the Accused belonged to a mspext class and that chc Accured wsr, deprived or 
a rw~damcnlal constitutional neht. the Pres~dent's Mllllarv Order is still valid and conclitut~onal If that 

~ ~ 

were the case, the President's t%il&y Order would be subject to the strict scrutiny test. Under this test, 
government enactments are constitutional so long as they are narrowly tailored to serve a compelling 
government interest. See Gmtter v. Bollinter, 123 S.Ct. 2325,2337-2338 (2003). 

In the present case, the intenst cited above is not only rationally related to the President's Military 
Ordcr, but 1s alm a compelling govemment intcresls. The government has a compelling inlerest in having 
its citizenry hied in an Article Ill cow for an Article 111 offense. Given this compelling government 
interest, the President's Military Order is narrowly tailored to address it and allows the ma1 of Americans 
for treason in Article 111 courts while allowing war crimes comnuned by aliens to be tried a1 Military 
Commissions. 
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UNITED STATES OF AMERICA 

v. 

1 
1 
) DEFENSE REPLY TO 
) GOVERNMENT RESPONSE TO 
) Dl9 (EQUAL PROTECTION) 
, 

SALIM AHMED HAMDAN ) 27 October 2004 

1. Timeliness. This reply is filed within the time frame established by the Presiding Officer's 
order during the initial session of Military Commissions on 24 August 2004, and the grant of 
relief by the Presiding Officer on 22 October 2004 to submit on 27 October 2004. 

2. Relief Sought. That the original Defense Motion, D19? be granted. 

3. Facts. See D19. 

4. Law and Discussion. 

A. The Constitution Extends to Guantanamo Bay 

In Rasul v. Bush, 124 S.Ct. 2686 (2004), the Supreme Court reaffirmed the principle that 
fundamental constitutional rights extend to territory under the "exclusive jurisdiction and 
control" of tlie 1Jnited States. Id. at 2698, n. 15. The Government refuses to recognize the 
implications of the Court's holding in Rasul and persists in misconstruing prior cases in order to 
suggest that the Constitution extends only as far as the nominal sovereignty of the United States. 
The Government's Motion mentions Hasul only once-in a footnote-but it cannot bury the fact 
that the Supreme Court's holding in this case directly contradicts the government's argument that 
the Constitution does not reach those detained at Guantanamo Bay. Rasul held that Guantanarno 
detainees possess constitutional rights that they can effectuate through habeas corpus: 

Petitioners' allegations - that, although they have engaged neither in 
combat nor in acts of terrorism against the United States, they have been 
held in Executive detention for more than two years in territory subject to 
the long-term, exclusive jurisdiction and control of the United States, 
without access to counsel and without being charged with any 
wrongduing-unquestionably describe "custody in violation of the 
Constitution or laws and treaties of the United States." 28 U.S.C. 5 
2241(c)(3). C f  United States v. Verdugo-Z!rquidez, 494 U.S.  259,277-278 
(1990) (Kennedy, J., concurring), and cases cited therein.Id at 2698.11.15. 

Despite the government's claim that Rasul involves only the habeas statute, this passage 
obviously concerns constitutional violations, otherwise the Court's citation to pages in 
Justice Kennedy's Verdugo concurrence would make no sense. 
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The "cases cited" in Justice Kennedy's concurrence, known as the In~ular Ca.res, hold 
that "fundamental" constitutional rights extend by their own force to "unincorporated" territories. 
See, e.g., Downes v. Bidwell, 182 U.S. 244 (1901). The Insular Cases thus guarantee 
fundamental constitutional rights in territory where the United States possesses governing 
authority; it is the exercise of exclusive jurisdiction and control, rather than nominal sovereignty 
that obligates the United States to recognize fundamental rights. See, e.g., Examining Bd. of 
Eng'rs Architects, &Surveyors v. Flores de Otero, 426 U.S. 572 (1976) (holding under the 
Insular Cases that the fundamental constitutional right to equal protection applies to citizens and 
aliens alike within the unincorporated territory of Puerto Rico); Canal Zone 1,. Scott, 502 F.2d 
566, 568 (5th Cir. 1974) ("[Nlon-citizens and citizens of the United States resident in such 
territories are treated alike, since it is the territorial nature of the Canal Zone and not the 
citizenship of the defendant that is dispositive.").l Rasul's reliance on these cases explains its 
holding that those in unincorporated territories like Guantanamo have constitutional rights. That 
is why it held "nothing in Eisentrager or in any of our other cases categorically exclude aliens 
detained in military custody outside the United States from the 'privilege of litigation' in U.S. 
courts." 124 S. Ct. at 2698. 

The Govemment acknowledges "that aliens are entitled to some constitutional rights." 
(Motion at 3, citing United States v. Verdugo-Urquidez, 494 U.S. 259 (1990). Plyler v. Doe, 457 
U.S. 202, Russian Volunteer Fleet v. UnitedStates, 282 U.S. 481 (193 I), Wong Wing v. United 
States, 163 U.S. 228 (1896), and other cases in which the Supreme Court has found that aliens 
may not be deprived of certain constitutional rights). However, the government marshals these 
cases in support of the proposition that aliens are entitled to constitutional rights only after 
coming within the sovereign territory of the United States and developing substantial 
connections with this country. 

The cases do not support the proposition for which the government cites them. Justice 
Kennedy's concurrence in Verdugo, which the government studiously avoids even though it 
states the holding in that case,2 endorses Justice Harlan's position: "The proposition is, of 
course, not that the Constitution 'does not apply' overseas, but that there are provisions in the 
Constitution which do not necessarily apply in all circumstances in every foreign place." 
Verdugo, 494 U.S. at 277 (Kennedy: J., concurring) (quoting Reid v. Covert, 354 U.S. 1,74 
(1957) (Harlan, J., concurring)). Justice Kennedy held that courts should determine whether the 
application of a particular constitutional provision would be "impracticable and anomalous." Id. 

See Brief Amici Curiae of Former U.S. Government Officials in Support of Petitioners, Rasul v. Bush & 
A1 Odah v. UnitedStates (providing an in-depth analysis); Ralpho v. Bell, 569 F.2d 607, at 618-19 (D.C. Cir. 1977) 
(holding that Due Process constrained the Micronesian Claims Commission in its adjudication of inhabitants' 
claims); Unitedstales v. Tiede, 86 F.R.D. 227, 249-53 (US.  Ct. for Berlin 1979) (holding that the Constitution 
guarantees rights to an alien defendant in the American Sector in Berlin). 

"When a fragmented Court decides a case and no single rationale explaining the result enjoys the assent 
of five Justices, the holding of the Court may be viewed as that position taken by those Members who concurred in 
the judgments on the narrowest grounds." Alarks v. UnitedStates, 430 U.S. 185, 193 (1977) (quotation and citation 
omitted). If anything. Verdugo establishes that the Constitution does apply abroad. When Justice Kennedy's vote is 
added to the dissenters, there are five votes for this proposition. Swifl here is not alleging a comparatively weaker 
Fourth Amendment violation; rather he is alleging Constitutional violations that go to the heart of American 
Govemment. See MiNigan, 71 U.S. (4 Wall.) 2, at 118-19 (1866) ("Had this tribunal the legal power and authority 
to try and punish this man? No graver question was ever considered by this court, nor one which more nearly 
concerns the rights of the whole people."). zF;c Review Exhibit - 
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at 278. Application of the Fourth Amendment, Justice Kennedy held, would be impracticable 
due to the "absence of local judges or magistrates available to issue warrants, the differing and 
perhaps unascertainable conceptions of reasonableness and privacy that prevail abroad, and the 
need to cooperate with foreign officials." Id. But thesc Factors are not present in Mr. Hamdan's 
case. Unlike Mexico, Guantanamo is under exclusive jurisdiction and control of the United 
States. And military officers and judges at Guantanamo stand ready to execute any command 
from a federal court. 

The government tries to evade this reasoning by repeatedly invoking a phrase from the 
opinion in Verdugo ("this sort of presence-lawful but involuntary-is not the sort to indicate 
any suhstantial connections with our country," Id. at 271) and using it to create the impression 
that constitutional protections apply only to those who have voluntary and substantial contacts 
with the United States. The government is ablc to create this impression only by lopping off the 
sentence in which the Chief Justice explicitly brackets the question of whether such contacts are 
necessary: "the extent to which respondent might claim the protection of the Fourth Amendment 
if the duration of his stay in the United States were to be prolonged-by a prison sentence, for 
example-we need not decide." Id. at 271-72. The individual detained in Verdugo was under 
United States control for a matter of days; Hamdan has been under U.S. control for two-and-a- 
half years. Thus even under the most gencrous reading of the opinion in l'erdugo, the 
pern~issibility of the sustained constitutional deprivations in this case would remain an open 
question. 

The Prosecution's suggestion that Verdugo means that the Constitution protects only 
those possessing voluntary, substantial contacts with the United States, is untrue, as is their claim 
that it decided the equal protection issue. See Verdugo, 494 U.S. at 264 ("Before analyzing the 
scope of the Fourth Amendment, we think it significant to note that it operates in a different 
manner than the Fifth Amendment, which is not at issue in this case.") For example, the Chief 
Justice began his analysis by explaining that, under the Fourth Amendment, "if there were a 
constitutional violation, it occurred solely in Mexico," where the defendant was captured. Id. at 
264. This was in contrast to thc Fifth Amendment, which protects defendants from trial in 
United States territory. Id. As Justice Kennedy's concurrence put it, "I do not mean to imply, 
and the Court has not decidcd, that persons in the position of the respondent have no 
constitutional protection. The United States is prosecuting a foreign national in a court 
established under Article 111, and all of the trial pi-oceedings are governed by the Constitution. All 
would agree, for instance, that the dictates of the Due Process Clause of the Fifth Amendment 
protect the defendant." Id at 278 (emphasis added). 

Here, Mr. Hamdan is not claiming that the Constitution was violated by his capture in 
Afghanistan. Rathcr, hc is saying that the Constitution was violated by his confinement in 
Guantanamo for purposes of a militaiy trial. That trial is under the auspices of the PMO, i d  the 
constitutional violation has therefore occurred in a very different location, Washington, DC, 
from the Mexican search and seizure of Mr. Verdugo. 

Not only arc the factors that militated against applying the Fourth Amendment in 
Verdugo absent in the current case, the reasons for extending the Constitution's reach are 
stronger. Although the protection of one's residence against warrantless searches is valuable, the 
rights afforded by the due process and equal protection components of the Fifth Amendment are 
considerably morc fundamental. Mr. Hamdan's life, his freedom, his right to a fair trial, and his 
dignity and integrity as a human being hang in the balance. 

In addition to Verdugo, the government deploys the recently questioned Eisentruger 
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decision, whose Fifth Amendment language is dicta and concerns only proven enemy 

combatants.3 Unlike the habeas petitioners in Eisentrager, moreover, Mr. Handan is being held 
in a place where no other law applies.4 If anything, Eisentrager itself establishes that the Equal 

Protection Clause protects those at ~uantanamo.5 The Prosecution overreads a purely 
descriptive sentence from the opinion that mentioned "sovereign territory," but Eisentrager. was 
about territory, not sovereignty. See Gherebi v. Bush, 352 F.3d 1278 (2003) (subsequent history 
omitted). See also Tferdugo, 494 U.S. at 266,271,274-75. 

B. Even under the Most Extreme Version of Extraterritorial Rights and Military 
Deference, Petitioner Has Shown a Constitutional Violation 

The acceptance of the government's anachronistic claim that the Constitution applies 
with muted force outside the U.S. would not alter this suit. "The Constitution creates a Federal 
Government of enumerated powers," UnitedStates v. Lopez, 514 U.S. 549, 552 (1995). Even 
under that cramped claim, civilian courts always retain the power to decide whether federal 
action is authorized. See Verdugo, 494 U.S. at 277 (Kennedy, J., concurring) ("[Tlhe 
Government may act only as the Constitution authorizes, whether the actions in question are 
foreign or domestic."); Reid, 354 U.S. at 5-6 (plurality) (the "United States is entirely a creature 
of the Constitution. Its power and authority have no other source"). 

lferdugo was based on a notion of the social compact whereby individuals who 
voluntarily come into the nation join the community and are burdened and benefited by its 
obligations and rights. Courts have found one other group to be similarly situated in this way to 
non-resident aliens for these purposes, and that is American servicemen and servicewomen. The 
military "is a specialized society separate from civilian society with laws and traditions of its 
own." Schlesinger v. Ca~incilman, 420 U.S. 738,757 (1975) (internal quotations and citation 
omitted). Members of h e  military do not have the same Bill of Rights protections. See Brown 
v. Glines, 444 U.S. 348, 354 (1980). 

As a result, were this tribunal to disregard Rasul's footnote 15, the cases involving 
servicemen are the best analogy for how this Court should treat individuals under the Verdugo 

3 In light of the Supreme Court's overruling of Ahrens v. Clark, 335 U.S. I88 (1948), and its holding in 
Rasul v. Bush, 124 S.Ct. 2686 (2004), it is unclear whether Eisetitrager remains good law. See, e.g., Rasul, 124 
S.Ct. at 7701 (Scalia, J . ,  dissenting) (arguing that Rasirl effectively overruled Eisenfrager). 

Unlike Eisenfrager, where the Government claimed "enemy aliens in enemy lands are not subject to 
duties under the American Constitution and laws, and * * * * like Englishmen in England, or Frenchmen in France, 
they must look to the rights and remedies open to them under their country's present laws and government," U.S. 
Eisentrager Br. at 67, there appears to be no inclination whatsoever to let Cuban law apply to those facing military 
tribunals. Deference to local practices as in Puerto Rico or the Philippines, see Balzac v. Porio Rico, 258 U.S. 298 
(1922); Dorr v. UniiedStates, 195 U.S. 138 (1904), is not compatible with American policy. 

5 See 339 US., at 771 ("And, at least since 1886, we have extended to the person and property of resident 
aliens important constitutional guaranties--such as the due process of law ofthe Fourteenth Amendment. But, in 
extending constitutional protections beyond the citizenry, the Court has been at pains to point out that it was the 
alien's presence within its ierritorraljurisdiction that gave the Judiciary power to act. In the pioneer case of Yick Wo 
v. Hopkins. 118 U.S. 356 (1886), the Court said of the Fourteenth Amendment, 'These provisions are universal in 
their application, to all persons within the ierrirorialjurisdiction, without regard to any differences of race, of color, 
or of nationality."' (citations omitted, emphasis added)). 
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analysis. While civilians can raise full Bill of Rights protections. Exparfe Milligan, 71 U.S. 2 
(1866), servicemen have only a limited ability. Nevertheless, every court permits servicemen to 
challenge whether a tribunal is appropriately authorized and properly constituted. See In re 
Grimley, 137 U.S. 147, 150 (1890); Carter v. McClaughry, 183 U.S. 365,401 (1902). 
Servicemen can use habeas corpus to examine whether the tribunal: (1) is legal; (2) has personal 
jurisdiction over the accused; and (3) has subject-matter jurisdiction to hear the offense charged. 
Hiarr v. Brown, 339 U.S.  103, 11 1 (1950). 

Federal courts have, all along, extended the very same tripartite formulation to unlawful 
belligerents. See Exparte Quirin, 317 U.S. l , 2 5  (1942) ("neither the Proclamation nor the fact 
that they are enemy aliens forecloses consideration by the courts of petitioners' contentions that 
the Constitution and laws of the United States constitutionally enacted forbid their trial by 
military commission.") Quirin didn't give the saboteurs rights because they decided to directly 
threaten the U.S. by landing on its shores. To do so would have meant rewarding with special 
rights those who had infiltrated our soil instead of remaining abroad. Ironically, the 

government's reading, were it law, would therefore weaken national security.6 
Yet the government today asserts nothing more than "the obnoxious doctrine asserted by 

the Government . . . to the effect that restraints of liberty resulting from military trials of war 
criminals are political matters completely outside the arena ofjudicial review" - a  view that "has 
been rejected fully and unquestionably." See Yamashita, 327 U.S. at 30 (Murphy, J., dissenting). 
Eisentrager never held what the Prosecution claims. Parts 11 and 111 of the opinion declined to 
extend certain Bill of Rights protections to convicted war criminals. But in Part IV, the Court 
reached the merits of whether the commission was appropriately authorized and properly 
constituted. Ever since Milligan those latter inquiries have been the foundational questions that 
every Court has reached.7 

Similarly. Yarnashila permitted a convicted enemy belligerent to examine the authority of the commission 
on habeas: 

[W]e held in Exparte Quirin, as we hold-now, that Congress . . . has not foreclosed their 
right to contend that the Constirution or lm%,s ofthe UrzitedStnres withhold aufhori@ lo 
proceed with the trial. It has not withdrawn, and the Executive. . . could not, unless there 
was suspension of the writ, withdraw from the courts the duty andpower to make such 
inquiry into the authorit)) of the commission as may be made by habeas corpus. 

327 U.S. at 9 (citations omitted, emphasis added). Petitioner stands in the same procedural position as General 
Yamashita, in that he has been labeled an "enemy alien" who contends that the "Constitution or laws" "withhold 
authority to proceed" with the trial. The Supreme Court's consideration of the petitioners' claims in Quirin and 
Yamashita stemmed not from any right gained by sneaking into America but from the fact that we are a nation 
bound by law and claim no power to punish except that perhined by law. 

Eisentrager quoted Yarnashita's language, that '"We consider here only the lawful power of the 
commission to try the petitioner for the offense charged,"' and its explanation that it musr reach these claims on 
habeas. Id at 787. Eisentrager's Part 1V mirrored the system of military justice at the time, where despite the 
uncertainty about Filth and Sixth Amendment rights in the military, habeas review was always present to examine 
whether the tribunals had "lawful power." 

The Prosecution's claim that Eisentrager humps Rasul also faces the particular problem that Mr. 
Eisentrager did not even bring the same kind of habeas action as Petitioner. Eisentrager's counsel made the unusual 
choice to assert only one type of habeas jurisdiction, that for "being a citizen of a foreign state and domiciled therein 
. . . in custody for 'an act done or omitted under any alleged . . . order or sanction of any foreign state, or under order 
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Finally, the Supreme Court has already rejected the government's claim by citing to 
President Johnson's veto of a congressional bill establishing commissions: The Constitution 
"shields every human being who comes or is brought under our jurisdiction. We have no right to 
do in one place more than in another that which the Constitution says we shall not do at all." 
Duncan v. Kahannmoku, 327 U.S. 304,324 n.21 (1946). 

C. Guantanamo is Sovereign US Territory 

Rasul v. Bush, 124 S.Ct. 2686, directly reverses the conclusion in A1 Odah 11. U.S., 321 
F.3d 1134 (D.C. Cir. 2003) that the United States lacks sovereign power over Guantanamo Bay. 
It1 A1 Oduk, the D.C. Circuit "rejected the argument-which the detainees make in this case- 
that with respect to Guantanamo Bay control and jurisdiction is equivalent to sovereignty." A1 
Odah, 321 F.3d at 1143 (citation and punctuation omitted). Yet the Supreme Court explicitly 
called the D.C. Circuit's characterization of Guantanamo into question. Whereas the D.C. 
Circuit claimed that "the Guantanamo detainees have much in common with the German 
prisoners in Eisentrager," because "they are nowabroad," id. at 1140. the Supreme Court held 
that the detainees d@ered from the prisoners in Eiserztrager in that respect. It held that the 
Eisentrager detainees were "at all times imprisoned outside the United States," while the 
Guantanamo detainees "have been imprisoned in territory over which the United States exercises 
exclusive jurisdiction and control." 124 S.Ct. at 2694. 

For the Rasul Court, this exercise of"exclusive jurisdiction and control" is the crucial 
marker of sovereign power. See id. at 2697 (citing historical evidence that the reach of sovereign 
power depended not on formal territorial boundaries but on "the exact extent and nature of the 
jurisdiction or dominion exercised in fact.. ."). Rosul thus embraced the notion "of defacto 
sovereignty" that the D.C. Circuit rejected. 321 F.3d at 1144. Rusul provides strong evidence 
that the Supreme Court considers the United States sovereign over territory where it exercises the 
exclusive power of a sovereign.* This means that the fundamental protections of the 
Constitution extend to Guantanamo Bay. 

- - - - - - - - 

thereof, the validity and effect of which depend upon the law of nations." 28 U.S.C. 5 2241 (c)(4). See also Resp. 
Dr., Johnsun 1,. Eisenlrager, at 2 (reprinting statute involved and only reprinting (a) and (c)(4)); id  at 24-26 (making 
argument based solely on (c)(4)). Lothar Eisentrager, unlike General Yamashita, eschewed a (c)(3) claim, that his 
trial violated the Con~titution and laws. As such, Eisentragcr could not benefit from, and the Supreme Court did not 
confront the possible tension with, Yamashita's foundational claim. Yamashila built on the bedrock of Ex parte 
McCardle, 73 U.S. (6 Wall.) 318, 325-26 (1867) (emphasis added) where the Court observed that the habeas corpus 
statute "is of the most comprehensive character. It brings within the habeas corpus jurisdiction of every court and of 
every judge every possible case ofprivation of liberty contrary to the National Constifurion, treaties, or Imv." 
(emphasis added). Petitioner itlvokes that (c)(3) claim, unlike Mr. Eisentrager, but like Mr. Rasul. Footnote 15 of 
Rasul therefore controls. 

8 ~ u t  differently, the DC Circuit's decision hinged on the fact that Guantanamo was not part of the territory 
of the United States. It was that crucial finding that permitted it to distinguish the leading previous case, Ralpho v. 
BeN, 569 F.2d 607 (D.C. Cir. 1977). In Ralpho, Congress established a co~nmission to disburse funds for claims 
against the United States for damages arising out of the World War. "Because Congress intended the Micronesia 
Trust Territory to be treated as if it were territory of the United States, the court held that the right ordue process 
applied to the commissions actions." A1 Odah, 321 F.3d at 1144. Now, however, the Court has said that 
Guantanamo is like Micronesia in Ralpho. 
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D. The PMO Violates Equal Protection 

For the very first time since the enactment of the Fourteenth Amendment, the federal 

government has discriminated against aliens in a matter of fundamental justice.9 The guarantee 
of equal protection cxists not only to safeguard a foundational concept of parity, but to ensure 
that politically motivated Government action may not target weak minorities. The PMO unfairly 
singles out aliens and has done so outside the normal channels of political accountability, thereby 
opening the door to the "arbitrary and unreasonable" processes infecting the commissions. See 
Ry. Express Agency v. New York, 336 U.S. 106. 1 12 (1949) (Jackson, J., concurring). For that 
reason, the Court should not award the deference typically afforded Presidential decisions to any 
aspect of this case, including its equal-protection justification. 

1. The PMO Fails to Satisfy Any Rational Basis 

The Prosecution characterizes rational-basis review as an essentially toothless 
standard. The Supreme Court has explicitly rejected this characterization, see Romer v. Evans, 
517 U.S.  620,632 (1996). See also Michael W. McConnell, Two-and-a-Halfcheers for Bush v. 
Gore, 68 U .  Chi. L. Rev. 657, 664 (2001). Indeed, rational basis is far from toothless even in 
cases that involve no suspect classifications or fundamental rights. See, e.g., Bush v. Gore, 531 
U.S. 98, 104 (2000) (per curiam). When, as hcre, the measure in question targets a politically 
unpopular group, this scrutiny has been particularly searching. See Lawrence v. Texas, 123 S.Ct. 
2472, 2485 (2003) ("When a law exhibits.. . a desire to harm a politically unpopular group. we 
have applied a more searching form of rational basis review to strike down such laws under the 
Equal Protection Clause.") (O'Connor, J., concurring).10 Such groups lack power in the 
political process, meaning that "such discrimination is unlikely to be soon rectified by legislative 
means." Cleburne, 473 U.S. at 440. 

The PMO's targets face not one, but two obstacles. As aliens, they cannot vote, 
and as prisoners, they lack access to society. "Indeed, the special place of prisoners in our 
society makes them more dependent on judicial protection than perhaps any other group. Few 
minorities are so 'discrete and insular,' so little able to defend their interests through 
participation in the political process, so vulnerable to oppression by an unsympathetic majority. 

The sommissions in the World War 11 cases applied symmetrically to aliens and citizens. They also 
differed in scope. See Fisher, Nazi Saboteurs on Trial 160 (2003) (President Bush's "group of noncitizens and 
resident aliens represented a population of an estimated 18 million people. FDR had looked backward at a handful 
of known saboteurs who had confessed. Bush looked forward to a large population of unknowns, not yet 
apprehended or charged."). The Order used in the Mexican-American War also subjected both citizens and non- 
citizens to military tribunals. See General Orders, No. 287, at 7 9 (Sept. 17, 1847). 

l o  The Court has applied thisC.more searching form of rational basis review" to strike down statutes that 
singled out for unfavorable treatment not only homosexuals, but also the mentally disabled, Ci@ of Cleburne. Tsl. 11. 
Cleburne Living Center, 473 U.S. 432 (1985); thc children of illegal immigranrs, Plyler v. Doe, 457 U.S. 202 
(1982); hippies, U.S. Dep't. ofAgric. v. Moreno. 413 U.S. 528 (1973); those who lack real property, Quinn 1.. 
hfillsap, 491 U.S. 95 (1989). Turner v. Fotrche, 396 U.S. 346 (1970); recent immigrants to a state, Hooper v. 
Rernalillo Counfy Assessor, 472 U.S. 612 (1985), WiNianrs v. Zobel. 457 U.S. 55 (1982); and those who are [lot 
married, Eisenstadr v. Baird, 405 U.S. 438 (1972). 
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Federal courts have a special responsibility to ensure that the members of such defenseless 
groups are not deprived of their constitutional rights." Doe v. District of (lolztmhia, 701 F.2d 948, 
960 n. 14 (D.C. Cir. 1983) (separate statement of Edwards, J.). 

The government has failed to provide any rational justification for the PMO's 
singling out of aliens. Instead, it has consistently asserted that the President's ex ante 
determination that commissions are "necessary" is all the justification that is needed. Yet 
nothing explains h11y commissions would be "necessary" on[y for aliens. Indeed, it is 
ilnpossible to discern any logical - never mind constitutionally permissible - reason why 
commissions might be essential for safeguarding the homeland from Mr. Hamdan, but not from 
John Walker Lindh, Yaser Esam Hamdi, Jose Padilla, or terrorists who might actually intend to 
harm ~mericans.11 As history has repeatedly demonstrated, governments have a tendency to 
single out outsiders for detention and punishment the equal protection clause serves as a critical 
bulwark against devastating and unwarranted abuses of non-citizens in times of war. Cf: 
Presidential Comm'n on Wartime Relocation and Internment of Civilians Report (1982); 
Attorney General A. Mitchell Palmer, Hearing Bcforc the Ilouse Cornm. On Rules, 661h Cong. 
27 (1920); Harries & Harries, The Last Days ofinnocence: America at War 191 7-1918 307-08 
(1997).12 

Accordingly, it is not surprising that the United States Supreme Court recently 
gutted the Prosecution's argument here: 

Nor can we see any reuson for drawing such a line here. A citizen, no less 
than an alien, can be 'part of or supporting forces hostile to the United 
States or coalition partncrs' and 'engaged in an armed conflict against the 
United States,' Brief for Respondents 3; such a citizen, if released, would 
pose the .same thrent of returning to the front during the ongoing conflict. 

Hamdi, 124 S. Ct. at 2460-61 (2004). 
The governrnent's new line of argument-that the Treason Clause provides a 

rational basis for depriving aliens of fundamental trial rights-highlights just how far they need 
to strain to come up with any reason at all that might conceivably justily its blatant 
discrimination. To begin with, the Constitution nowltere says that Treason cases must be heard 
in federal cikilian courts. See 1J.S. Const. Art. 111, Sec. 3 ("Treason against thc United States, 
shall consist only in levying war against them, or in adhering to their enemies, giving them aid 
and comfort. No person shall be convicted of treason unless on the testimony of two witnesses to 
the same overt act, or on confession in open court."). And for that reason, Winthrop's treatise 
says that "'Treason' has sometimes been charged.before military commissions." Winthrop, 

1 1 Indeed, the Government has itself acknowledged that Congress did not want to draw an alienlcitizen 
distinction in the AUMF. See U.S. Gov't Reply Br., at 17, in Rumsfeldv. PadiNa, 124 S. Ct. 271 1 (2004) ("The 
Authorization supports the President's use of force against any 'organization' or 'person' that 'he determines' aided 
the September 1 1  attacks, without suggesting any condition 011 that authority based on citizenship"). 

l 2  WILLIAM H. REHNQUIST, ALLTIiE LAWS BUT ONE: CIVIL LIBERTIES N WARTIME 225 (1998) (stating 
that the past abuses of civil liberties during wartime make it "both desirable and likely that more careful attention 
will be paid by the courts to the basis for the government's claims of necessity as a basis for curtailing civil 
liberty."). 
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Military Law and Precedents 629 n.74 (1920). The rationale the Prosecution asserts crumbles 
that quickly. 

Not only is the rationale offered by the Prosecution at odds with the text and 
history of the Treason Clause, but it also doesn't even justify the line drawn by the Government. 
If the government were interested in distinguishing between the treasonous and non-treasonous, 
it would have done so by making Article 111 courts available to those who were charged with 
treason and relegating those who were not facing treason charges to the inferior commission 
process. But this is not what the government did. Instead, it distinguished between detainees on 
the basis of citizenshipnot because this was a rational way to separate those accused of treason 
from those who were not, but because the government knew that citizens would be able to resist 
its unconstitutional proposals more effectively than aliens. Indeed, the prosecution, pointedly, 
does not even say that were Mr. Hamdan an American citizen, they would charge him with 
treason. And they cannot, for they have adduced not even one witness, let alone the 
constitutionally required two, that would be necessary to meet the elements of the offense. 

This disingenuousness of the government's eleventh-hour invocation of the 
Treason Clause becomes immediately apparent when one considers how it has treated citizen 
detainees. The government now asserts that citizens suspected of terrorist activities must be 
subject to Article 111 courts so that they can be tried for treason. Yet in every case where the 
government has detained a citizen in connection with alleged terrorist activities (see, e.g., Jose 
Padilla, John Walker Lindh, and the recently emancipated Yaser Esam Hamdi), it has steadfastly 
rejused to charge the individual with treason. 

If the government consistently charged every citizen accused of terrorist activities 
with treason and brought them to justice in Article 111 courts. then the government's Treason 
Clause argument might be somewhat plausible. But given that the government has not charged a 
single detainee with treason in an Article I11 court, the argument is an obvious fiction. In short, 
the prosecution cannot manufacture a rational basis out of this tortured rationale. 

The Prosecution's newly minted rationale regarding the treason clause has an even 
deeper problem: it directly contradicts the United States Government's own filing in this very 
case in civil court. For in Swift v. Rumsfeld, the government's defense was that 

"One of the Nazi saboteurs in Quirin was an American citizen who 
could have been charged with treason, but that fact did not negate his 
eligibility for trial by commission. 317 U.S. at 38. See also 
Colepaugh v. Looney, 235 F.2d 429,432-433 (10th Cir. 1956) ("an 
accused has no constitutional right to choose the offense or the 
tribunal in which he will be tried.") 

Memorandum of Points and Authorities in Swift I. Rurnsfeld, Aug. 8, 2004, at 54 11.33. This 
argument demolishes whatever rationale the Prosecution was trying to claim, and in the very 
same case no less. 

2. The PMO Unlawfully Discriminates Against a Suspect Class and 
Deprives Detainees of Fundamental Rights 

The Supreme Court has long recognized that "classifications based on alienage" 
are "inherently suspect and subject to close judicial scrutiny." Graham v. Richardson, 403 U.S. 
365,372 (1971). See also In re Grij'j'jths, 413 U.S. 717 (1973) (finding alienage to be a suspect 
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classification); Takahashi v. Fish & Game Conlm'n, 334 U.S. 410,420 (1948). The government 
argues that, although the PMO classifies on the basis of alienage, only lawfully admitted aliens 
residing within our geographic borders are eligible for heightened scrutiny, and that heightened 
scrutiny only applies to state governments. These claims are false. 

First, the Supreme Court has repeatedly found that fundamental constitutional 
rights, including those guaranteed by the Fifth and Fourteenth Amendments, extend by their own 
forcc to territories over which the United States maintains complete jurisdiction and control. See 
Otero, 426 U.S. at 601-602. Because Guantanamo Bay is "in every practical respect a United 
States territory," Rasul, 124 S.Ct. at 2700 (Kennedy, J., concurring), these fundamental rights 
extend to the citizens and aliens alike within that temtory. 

The government's other claim, that thc equal protection component of the Fifth 
Amendment is substantially weaker than that of the Fourteenth Amendment, is discredited by a 
long line of case law.13 Thc govcrnrnent has sprinkled its footnotes with federal statutes and 
cases demonstrating that it is sometimes permissible for the federal government to make 
distinctions between citizens and aliens. Of coui-sc this is true. The federal government has 
broad powers to regulate all matters relating to inimigration and naturalization. See, for instance, 
Fiallo v. Bell, 430 U.S. 787 (1977), Shairghnessy v. UnitedStates ex rel. Mezei, 345 U.S. 206 
(1953), and Harisiudes v. Sl~aughnessy, 342 U.S. 580 (1952), which counsel courts to grant 
Congress substantial deference in the area of immigration and naturalization. 

The government argues that cases such as Marhews v. Diaz, 426 U.S. 67 (1976), 
Hanipton v. .bfo~v Sun Wong, 426 U.S. 88 (1 976), and Rodriguez v. United States, 169 F.3d 1342 
(1 lth Cir. 1999), demonstrate that the federal government may discriminate against aliens not 
simply in matters concerning immigration, but in all matters, as long as it has a rational basis for 
doing so. I4 These cases do not demonstrate anything of the sort. Diaz, Hampton, and 
Rodriguez involve instances in which the federal government decided to privilege citizens in the 
allotment of federal benefits and privileges. Mr. Hamdan is not challenging the federal 
government's authority to condition discretionary benefits on citizenship; the government clearly 
has the authority to regulate incentives to immigrate to the United States and to become a citizen. 
The Supreme Court held as much in Diaz when it found that Congress could withhold an 
cntitlcment based on "the character of the relationship between the alien and this country" under 
its "broad power over naturalization and immigration." Diaz, 426 U.S. at 79-80. Thus, Diaz, 
Hampron, and Rodriguez stand for the principle tlut the federal government enjoys wide latitude 
when it makes policy choices governing all aspects of immigration and naturalization. That 

13 Indeed, the Court has explicitly held tl~al'.Equal Protection analysis in the Fifth Amendment area is the 
same as that under the Fourteenth Amendment." Adarand Conslructors, Inc v. Pena, 515 U . S .  200,224 (1995). 
The Court has long recognized that the Fifth Amendment's Due Process Clause embraces the "concept of equal 
justice under law." Hampron v. Mow Sun Wong, 426 U.S.  88, 100 (1976). See alsoh'ews America Publishing, inc. 
v. 844 F.2d 800, 804 (D.C. Cir. 1988) (citing Bollirig v. Sharpe, 347 U.S. 497 (1954)). 

l 4  Thegovernment also cites UnifedSfates v. Lopez-Flores, 63 F.3d 1468 (9th Cir. 1995), in support ofthe 
proposition that federal laws that discriminate against aliens do not receive strict scrutiny. But this case implicated 
the federal governrncnt's power over inlmigratiun and foreign relations. The court in Lopez-Flores held that the 
federal government has broad power over immigration and foreign relations, that the statute at issue was an exercise 
of these powers, and that it therefore merited deferential review. 
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principle is not under dispute in this case.15 
While the federal government has considerable power in the area of immigratiori 

and naturalization, the Supreme Court has rejected the notion that this power bleeds over into all 
other policies involving aliens. Wong Wing v. UnitedState.7, 163 U.S. 228,227 (1896), carefully 
distinguished between the wide latitude granted the federal government in devising policies 
affecting immigration and punishment, holding that "[ilt is not consistent with the theory of our 
government that the legislature should, after having defined an offense as an infamous crime, 
find the fact of guilt, and adjudge the punishment by one of its own agents." See also Chan Gun 
v. UniredSrares, 9 App. L1.C. 290,298 (D.C. Cir:1896) (citing Wong Wing for the proposition 
that "[wlhen . . . the enactment goes beyond arrest and necessary detention for the purpose of 
deportation and undertakes also to punish the alien for his violation of the law, the judicial power 
will intervene and see that due provision shall have been made, to that extent, for a regular 
judicial trial as in all cases of crimen).16 

The PMO's discrimination against aliens is therefore constitutional only if 
"narrowly tailored [to] furlher compelling governmental interests." Adarand Constructors, 5 15 
U.S. at 227. The Prosecution has failed to come close to satisfying this standard. 

Even were alienage not a suspect classification, the PMO nevertheless would be 
entitled to heightened scrutiny because it dispenses fundamental rights to citizens but not to 
aliens who are charged with identical offenscs and who have exactly the same relationship to the 
very same international terrorist organizations. See, e.g., Plyler, 457 U.S. at 221. As discussed 
above, fundamental rights are not limited to United States citizens or Unitcd States soil - q d  
therefore apply to aliens in Guantanamo Bay. 

The government argues that the law of war "does not require the United States to 
treat [an alien] exactly as it would treat a U.S. citizen." Motion at 4. Regardless of what the law 
of war mandates, the Constitution requires that tlie United States accord all defendants 
fundamental trial rights.l7 The government studiously overlooks numerous cases holding that 

' 5  The government argues that these cases demonstrate that Adurund's strict scrutiny framework does not 
apply to governmental policies involving aliens. In fact, race and alienage are both suspect classes under federal 
law-the different levels of scrutiny applied in Ahrand,  Diaz, Hanlpton, and Rodriguez result from the fact that the 
latter three cases implicate the federal government's exceptional authority in matters concerning immigration aud 
naturalization and are therefore accorded a higher degree of deference. 
l 6  The Supremr Court has recently reaffirmed its commitment to the principle that the federal government may not 
abrogate aliens' constitutional rights when it enacts policies that do not directly bear on immigration. See Zadvydas 
v. Davis, 533 U.S. 678, 695 (2001). The Military Order has even less to do with immigration than the policies 
declared unconstitutional in Wong Wing and Zahydas.  When "overriding national interests" in the field of 
immigration do not actually "predominate," judicial scrutiny remains strict, rather than sinking to rational basis. 
UnitedStates v. Lopez-Flores, 63 F.3d 1468, 1473 (9th Cir. 1995); Hunrpton, 426 U.S. at 103. Mathews v. Diaz, 
426 U.S. 67 (1976). 

Finally, even in the context of immigration the federal government's "power is subject to important 
constitutional limitations." Zadvydas, supra, at 695. See also INS v. Chadha, 462 U.S. 919,941-42 (1983). And to 
the extent that the government has greater leeway when it comes to unlawful aliens who violate immigration rules, 
that rationale cannot justify the current policy of denyingrights to itldividuals who were forced against their will 
into United States territory by the American government. 

l 7  See, e.g., Wong Wing, 163 U.S. at 238 ("[All1 persons within the territory of the United States are 
entitled to the protection guaranteed by [the Fifth and Sixth] amendments . . .even aliens. . . ."); Tiede, 86 F.R.D. at 
242-44,249 (holding that the Constitution guarantees criminal defendants overseas such fundarncntal rights as due, 
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trial rights form the core of the Constitution's equal protection and due process guarantees.18 If 
the government wishes to deprive the aliens detained by the United States at Guantanamo Bay of 
these fundamental rights, it will have to demonstrate that the abrogation of these rights is 
"narrowly tailored [to] further compelling governmental interests." Adarand Constructors, 515 
U.S. at 227. The government's crude differentiation between citizens and aliens in matters of 
fundamental justice does not meet this standard-a failure that is brought into high relief by the 
government's new treason rationale. 

Finally, even if this Court were to accept the novel position that nonresident aliens 
have no rights, the PMO is substantially overbroad because it sweeps resident aliens into it. The 
Supreme Court has repeatedly invoked an overbreadth rationale to strike down laws which 
threaten to chill other's fundamental rights. See Planned Parenthood ofSoutheastern Pa. v. 
Casey, 505 U.S. 833, 894 (1992) (striking down a spousal consent requirement on its face 
despite respondent's arguments that "the statute affects fewer than one percent of women 
seeking abortions"); Janklow v. PIanrled Parenthood, 517 U.S. 1174 (1996) (Stevens, J., 
concurring in denial of certiorari) (collecting non-First Amendment cases); Michael C. Dorf, 
Facial Challenges to States and Federal Statutes, 46 STAN. L. REV. 235,266 (1994). 

5. Files Attached. None. 

6. Oral Argument. See D19, Defense position remains the same. 

7. @a1 Authority Cited. 

a. Rasul v. Bush, 124 S.Ct. 2686 (2004) 

b. United States v. Verdugo-Urquidez, 494 U.S. 259 (1 990) 

c. President's Military Order, 13 November 2001 

d. Downes v. Bidwell, 182 U.S. 244 (1901) 

e. Examining Ed. of Eng'rs, Architects, & Surveyors v. Flores de Otero, 426 U.S. 572 
(I 976) 

f. Canal Zone v. Scott, 502 F.2d 566 (5th Cir. 1974) 

g. Ralpho v. Bell, 569 F.2d 607, at 618-19 (D.C. Cir. 1977) 

h. UnitedStates v. Tiede, 86 F.R.D. 227 (U.S. Ct. for Berlin 1979) 

- - - 

process and trial by jury regardless of their citizenship status whenever "the United States is acting as prosecutor in 
its own courl"). 

l8 The Supreme Court has corisistently applied heightened scrutiny to invalidate state statutes that deprive 
defendants of trial rights-not because the defendants belong to a suspect class, but because these rights are 
fundamental. See, e g . ,  M.L.B. v. S.L.J, 519 U.S. 102 (1996); Douglas v. California, 372 U.S. 353 (1963); Grifjnv. 
Illinois. 351 U.S. 12 (1956). 
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i. iZlarks v. United Strrtes, 430 U.S. 185 (1 977) 

j. Johnson 8. Eisentrager, 339 U.S. 763 (1950) 

k. Unitedstates v. Lopez, 514 U.S. 549 (1995) 

1. Balzac v. Porto Rico, 258 U.S. 298 (1922) 

m. Dorr v. United States, 195 U.S. 138 (1 904) 

n. Yick Wo v. Hopkins, 118 U.S. 356 (1886) 

o. Duncan V. Kahanamoku, 327 U.S. 304 (1946) 

p. Ry. Express Agency v. New York. 336 U.S. 106 (1949) 
q. Romar v. Evans, 5 17 U.S. 620 (1996) 

r. Michael W. McConnell, Two-and-a-Halfcheers for Bush v. Gore, 68 U. Chi. L. Rev. 
657,664 (2001). 

s. Bush v. Gore, 53 1 U.S. 98 (2000) 

t. Lawrence v. Texas, 123 S.Ct. 2472 (2003) 

u. Doe v. District of Columbia, 701 F.2d 948 (D.C. Cir. 1983) 

v. Graham v. Richardson, 403 U.S. 365 (1971) 

w. In re Grij'j'jths, 413 U.S. 717 (1973) 

x. Takahashi v. Fish & Game Comm'n, 334 U.S. 410 (1948) 

y. Fiallo v. Bell, 430 U.S. 787 (1977) 

z. Shaughnessy v. United States ex rel. Mezei, 345 U.S. 206 (1 953) 

aa. Harisiades v. Shaughnessy, 342 U.S. 580 (1952) 

bb. Mathews v. Diaz, 426 U.S. 67 (1976). 

cc. Hampton v. MOM, Sun Wong, 426 U.S. 88 (1976) 

dd. Rodrigirez v. United Stales, 169 F.3d 1342 (1 lth Cir. 1999) 

ee. AdarandConstructors, Inc. v. Pena, 515 U.S 200 (1995) 

ff. Wong Wing v. United States, 163 U.S.228 (1896) 
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gg. Chan Gun v. United States, 9 App. D.C. 290 (D.C. Cir. 1896) 

hh. Planned Parenthood of Southeastern Pa. v. Casey, 505 U.S.  833 (1992) 

ii. Janklow v. Planned Parenthood, 517 U.S.  1174 (1996) 

ij. Michael C. Dorf, Facial Challenges to-States and Federal Statutes, 46 STAN. L. REV. 
235 (1994). 

8. WitnessesIEvidence Required. See D19. However, the Defense objects to the Prosecution's 
mention, for the first time, in its 15 Oct 04 response that it may call a witness with respect to this 
motion. The time for providing notice of witnesses has long since passed, and the Prosecution 
has been notified of the Defense witnesses in a timely fashion. 

9. Additional Information. None. 

NEAL KATYAL 
Civilian Defense Counsel 
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UNITED STATES OF AMERICA 

) DEFENSE MOTION TO 
v. ) DISMISS FOR LACK OF 

) LEGISLATIVE AUTHORITY 

SALlM AHMED HAMDAN 
1 
) 1 October 2004 

1.  Timeliness. This motion is submitted within the time frame established by the Presiding 
Officer's order during the initial session of Military Conlmissions on 24 August 2004. 

2. Relief Sought. The Military Com~nission find that there is no lawful authority to convene the 
military comn~ission. The Military Commission should declare the proceedings illegitimate. 

3. Overvieu.. This military commission is itself illegal. The President's Military Order issued 
on 13 November 2001 providing for the establishment of military commissions is an 
unconstitutional exercise of legislative and judicial power by the Executive Branch. Our 
Founding Fathers wisely decreed that no President, however wise, can have the unilateral powcr 
to define offenses, pick prosecutors, select judges, authorize charges, select defendants, and then 
strip the civilian courts of all powers to review tribunal decisions. This principle goes all the way 
back to the Declaration of Independence, which listed, among the founders' complaints against 
King George, that he "has affected to render the Military independent of and superior to the Civil 
Power"; "depriv[ed] us, in many Cases, of the benefits of trial by jury"; "made Judges dependent 
on his Will alone"; and "transport[ed] us beyond Seas to be tried for pretended Offences." For 
these reasons, the Supreme Court said during the Civil War that if tribunals are ever appropriate, 
it is up to Congress to define how and when they are to be used. 

The Constitution vests "All legislative Powers" in Congress, and requires, at a bare 
minimum, that unlawful conduct be defincd in advance, either by positive legislation, or by 
reference to a recognized body of law. Article I of the Constitution grants Congress, not the 
Executive, the power "To define and punish.. .Offenses against the Law of Nations" and "To 
constitute Tribunals inferior to the Supreme Court." Accordingly, absent a national-security 
crisis so exigent as to demonstrably rule out resort to Congress, that lawmaking body and not the 
Chief Executive must be the authorizing agent of-the military commissions and the body that 
defines the offenses for which an accused will be answerable before such commissions. No Act 
of Congress grants to the Executive under the present circumstances the authority to establish 
military comn~issions, or to define offenses subject to their exclusive jurisdiction. In addition to 
unlawfully exercising legislative powers, the Military Order purports to suspend the writ of 
habeas corpus and to circumscribe the jurisdiction of the federal courts in violation of Art. I 5 9 
and Art. 111 9 2 of the Constitution, by denying to persons held subject to the Military Order any 
access. remedy, or proceeding before "any court of the United States." (Military Order S 7. To 
allow the Chief Executive to proceed in this manner to alter the jiuisdiction of the federal courts, 
redesigning the very architecture of American justice, is to submit to an executive unilateralism 
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decried by both our Founders and by federal courts, and all that came between. See, e .g . ,  
Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952); Neal Katyal & Laurence Tribe, 
Waging War, Deciding Guilt: Trying the Military Tribunals, 11 1 Yale L.J. 1259 (2002). 

Military tribunals are wartime quasi-courts borne out of necessity. As the Supreme Court 
concluded in Reid 11. Covert, "the jurisdiction of military tribunals is a very limited and 
extraordinary jurisdiction derived from the cryptic language in Art. I, 5 8, and, at most, was 
intcnded to be only a narrow exception to the norinal and preferred method of trial in courts of 
law. Every extension of military jurisdiction is an encroachment on the jurisdiction of the civil 
courts, and, more important, acts as a deprivation of the right to jury trial and of other treasured 
constitutional protections." Reid, 354 U.S. 1, 21 (1957) (plurality op.) (footnote omitted). By 
tracing the jurisdiction of such tribunals to Article I, Section 8 of the Constitution, the Reid Court 
held explicitly what had long since been implicitly understood, i.e., that such tribunals must be 
legislative creations, and must operate in accordance with a proper separation of powers: 
Congress defines the offenses and creates jurisdiction, the Executive captures offenders and runs 
the tribunals, and the judiciary reviews aspects of the process. 

4. Facts. a. On September 11,2001, Mohammed Atta? Abdul Alomari, Wail al-Shehri, 
Waleed al-Shehri, and Satam al-Soqami hijacked American Airlincs Flight 11, bound from 
Boston to Los Angeles, and crashed it into the North Tower of the World Trade Center in New 
York. Mohammcd Atta piloted the plane after it was hijacked. Near-simultaneously, Marwvan 
al-Shehhi, Fayez Ahmed, a/Ma Banihammad Fayez, Ahmed al-Ghamdi, Hamza al-Ghamdi, and 
Mohald al-Shehri hijacked United Airlines Flight 175, bound from Boston to Los Angeles, and 
crashed it into the South Tower of the World Trade Centcr in New York. Marwan al-Shehhi 
piloted the plane after it was hijacked. As a result ofthe crashes, the towers of the World Trade 
Centcr collapsed. Approximately 2,752 people, almost all of them civilians, were killed. At the 
time of the hijackings and attacks, the tenants of the World Trade Center were civilian in naturc. 
The occupants consisted of approximately 430 tenants for business and commerce purposes only. 
Each of the named individuals are alleged to bc mcmbers of Al Qaeda. 

b. On September 11,2001, Khalid al-Midhar, Nawaf al-Hazmi, Hani Hanjour, 
Salem al-Hamzi, and Majed Moqed hijacked American Airlines Flight 77, bound from 
Washington D.C. to Los Angeles, and crashed it into the Pentagon in Arlington, Virginia. Hani 
Hanjour piloted the plane after it was hijacked. As a result of the crash, approxin~ately 184 
people including many civilians were killed in and around the Pentagon. Each of the named 
individuals are alleged to be members of Al Qaeda. 

c. On September 11,2002, Ziad Jarrah, Ahmed al-Haznawi, Saaed al-Ghamdi, 
and Ahmed al-Nami hijacked Unitcd Airlines Flight 93, bound from Newark to San Francisco, 
and crashed it into a field near Shanksville, ~enns~lvania .  Ziad Jarrah piloted the plane after it 
was hijacked. 44 civilians died in the crash. Each of the named individuals are alleged to be 
members of A1 Qaeda. 
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d. The organization known as a1 Qaida, or "The Base," was founded in or around 
1989 by Usama bin Laden, and others. A1 Qaidais composed of private individuals and did not 
constitute the armed force of any recognized state. 

e. In response to the events of September 11,2001, on September 18,2001, 
Congress passed a joint resolution authorizing the President to use all necessary and appropriate 
force . . . in order to prevent any future acts of international terrorism against the United States 
by such nations, organizations or persons." Sept. 18,2001 Joint Res. 

f. On 7 October 2001, pursuant tupresidential Order the United States 
commenced armed hostilities in Afghanistan in support of the Northern Alliance. 

g. At the time that the United States commenced armed hostilities the Northern 
Alliance consisted of ethnic Tajiks that opposed the Taliban regime by military force. The 
Northern Alliance controlled approximately 10% of Afghanistan. The remainder of Afghanistan 
was controlled by military force/government, commonly referred to as the Taliban. 

h. The Taliban exercised politicaland military control over that portion of 
Afghanistan that it controlled. The Taliban had been recognized as the government of 
Afghanistan by Pakistan and Saudi Arabia. The United States, however, did not recognize the 
Taliban as government of Afghanistan. 

i. The United States. however, prior to the commencement of the use of military 
force negotiated with the Taliban seeking that they capture and turn over Usama Bin Laden and 
other members of a1 Qaeda to the United States. 

j. On 13 November 2001, President Bush issued a military order pursuant to the 
authority vested in him as President of the United States and Commander in Chief of the Armed 
Forces of the United States by the Constitution and laws of the United States vesting in the 
Secretary of Defense the authority to try by military commission those persons that the President 
determined were subject to the order. 

k. Subseauent to the President's Military Order of 13 November 2001, Mr, 
Hamdan was taken prisoner by indigenous Afghanistan forces in late November 2001, where 
upon he was subsequently turned over to U.S. personnel for a bounty and has been detained by 
the United States government ever since. 

1. On 3 July 2003, the President of the United States determined that Mr. Hamdan 
was subject to his military order of 13 November 2001. 

m. 13 July 2004, a charge of conspiracy to commit terrorism against Mr. Handan 
was referred to this Military Commission. 
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(I. Cndcr thc i1nirc.d States Su~remc Coun Decisions in .\lillixu~~ and Ouirin. hlilitae 
'l'ribunals Musr be Authori;.cd bv Coneress. Not thc Prcsidcnt Acting Alonc. 

1. The United States Supreme Court has recognized. on limited occasions, the 
constitutional validity of military commissions, but has always required those commissions to be 
authorized by Congress. Congress has not done so here. 

2. In Exparte Milligan, 71 U.S. (4 Wall.) 2 (1866), the Court unanimously stmck 
down military tribunals created unilaterally by President Lincoln to try Southern sympathizers in 
the North during the Civil War in areas where the civilian courts were functioning. Id. at 127. 
"No graver question was ever considered by this court, nor one which more nearly concerns the 
rights of the whole people," the Court intoned, than whether a military "tribunal [had] the legal 
power and authority" to punish Milligan. Id., at 118-19. This is prccisely the issue presented by 
the Military Order, which contemplates detention and %[a1 by military commission . . . and . . . 
punishment . . . including life imprisonment or death." 43(a), §4(a). 

3. The Court then announced its holding that the military trial was 
unconstitutional. "Martial rule can never exist where courts are open, and in the proper and 
unobstructed exercise of their jurisdiction," it stated, for the "Constitution of the United States is 
the law for rulers and people, equally in war and peace, and covers with the shield of its 
protection all classes of men, at all times, and under all circumstances." 7 1 U.S., at 120, 127. 
The Court specifically rejected the claim that military "jurisdiction is complete under the 'laws 
and usages of war,'" repeating that martial law cannot be applied when "the courts are open and 
their proccss unobstructed." Id. To the Court, "[olne of the plainest constitutional provisions 
was, therefore, infringed when Milligan was tried by a court not ordained and established by 
Congress." Id., at 122. The President could not unilaterally create such a tribunal: 

[Flrom what source did the military commission that tried [Milligan] 
derive their authority? Certainly no part of the judicial power of the 
country was conferred on them; because the Constitution expressly vests it 
'in one supreme court and such inferior courts as the Congress may from 
time to time ordain and establish,' and it is not pretended that the 
commission was a court ordained and established by Congress. They 
cannot justify on the mandate of the President; because he is controlled by 
law, and has his appropriate sphere of duty, which is to execute, not to 
make, the laws' and there is 'no unwritten criminal code to which resort 
can be had as a source ofjurisdiction."' Id., at 121. 

4. This was true "no matter how great an offender lhe individual may be, 
or how much his crimes may have shocked the sense ofjustice of the country, or 
endangered its safety." 71 U.S., at 119. Though the Court split 5-4 on thc q~~cstion of 
whether Congress could create such courts, see id. at 136-37 (Chase, C.J.), it was 
unequivocal on the lack of independent executive authority thereto. CJ United States ex 
rel. Toth v. Quarles, 350 U.S. 11, 14 (1955) ("[Tlhis assertion of military authority over 
civilians cantzot rest on the President's power as commander-in-chief, or on any theory of 
martial law." (emphasis added)). Both opinions in Milligan thus "leave[] the President 
little unilateral freedom to craft an order to detain people on his own suspicion for 
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indefinite warehousing or trial at his pleasure in a system of military justice." Katyal & 
Tribe, supm, at 1279-80.1 

5. In Exparte Qttirin, 317 IJ.S. 1 (1942), the Court relied on thc Articles of War 
in force during World War 11-a statute passed by Congress in 1920-as the source of President 
Franklin D. Roosevelt's authority to try eight Nazi sabotcurs captured on U.S. soil during the 
war. See id. at 26-27. In a critical passage, the Court noted how: 

By the Articles of War, and especially Article 15, Congress has explicitly 
provided, so far as it may constitutionally do so, that military tribunals 
shall have jurisdiction t i  try offenders o; offenses against the law of war 
in appropriate cases. Congress, in addition to making rules for the 
government of our Armed Forces,-has thus exercised its authority to define 
and punish offenses against the law of nations by sanctioning, within 
constitutional limitations, the jurisdiction of military cotnmissions to try 
persons for offenses which, according to the rules and precepts of the law 
of nations, and more particularly the law or  war, are cognizable by such 
tribunals. And the President, as Commander in Chief, by his Proclamation 
in time of war his invoked that law. By his Order creating the present 
Commission he has undertaken to exercise the authority conferred upon 

These limits on executive power were made clear by Attorney General Thomas Gregory's construction of 
MiNigatl's holding in 1918 in the case of Pable Waberski. Waberski was a German agent who had come to the 
United States during World War 1. He had evidently admitted to plans to demolish various targets, and to having 
prcviously demolished "munition barges, powder magazines, and other war utilities in the United States." 
Nevertheless, the Attorney General opined that a military trial would be unconstitutional: 

Milligan was a citizen orthe United States. But the provisions of the Constitution upon 
which the decision was based are not limited to citizens. . . . [Even i f l  there were no hlilligan case 
to furnish us with an authoritative precedent, thc provisions of the ConstiNtion would themselves 
plainly bring us to the same conclusions as those set forth in the opinion of the court in that case, 
namely, that in this country, military tribunals, whether courts-martial or military comn~issions, 
can not constitutionally be granted jurisdiction to try persons charged with acts or offences 
committed outside of the field of military operations or territory under martial law or other 
peculiarly military territory, except members of the military or naval forces or those immediately 
attached to the forces such as camp followers. Were this not the correct conclusion, then any 
person accused of espionage, for instance, wherever apprehended and wherever the act charged 
may have been committed, would immediately become subject to the jurisdiction of a military 
court, and all the above-cited provisions of the Cinstitutioll [the Fourth, Fifth, and Sixth 
Amendments] would be rendered nugatory in the cases of the most grave class of crimes. 
generally carrying the death penalty. Any other conclusion would be tantamount to applying 
martial law, where no justification for martial law exists and none had been declared, and would 
be a suspension ofthe Constitution during war times. 

Trial of Spies by Military Tribunals, 31 U.S. Op. Any. Gen. 356, 361-62 (1918). Attorney Gcneral Gregory then 
explained why he believed that Article 111 also "precludes the jurisdiction of a military court." Id. Just in case there 
was any doubt, the Attorney General then reproduced the passage from the Milligon majority block-quoted above, 
that it was "not pretended that the commission was a court ordained and established by Congress" so the President 
could not unilaterally create the tribunals because he "has his appropriate sphere of duty, which as to execute, not to 
make, the laws." Id. at 362 
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him by Congress, and also such authority as the Constitution itself gives 
the Commander in Chief, to direct the performance of those functions 
which may constitutionally be performed by the military am1 of the nation 
in time of war. Id. at 28. 

6. Thus, in Quirin, the Court sustained the use of military tribunals 
pursuant to Presidential proclamation because Congress had expressly provided for such. 
See id.; see also Padilla, 352 F.3d, at 715-16 ("[Tlhe Quirirt Court's decision to uphold 
military jurisdiction rested on express congressional authorization of the use of military 
tribunals to try combatants who violated the laws of war."); Louis Fisher, Nazi Saboteurs 
on Trial: A Military Tribunal and American Law 12 1-25 (2003) (emphasizing the 
importance of affirmative Congressional action to the Court's decision). As the Quirin 
Court continued, ''lilt is unnecessary for present purposes to determine to what extent the 
President as Commander in Chief has constitutional power to create military 
commissions without the support of Congressional legislation. For here Congress has 
authorized trial of offenses against the law of war before such commissions." Quirin, 3 17 
U.S. at 29; see also In re Yamashita, 327 U.S. l,7-8 (1946) (similar). 

7, Quirirl left undisturbed the Supreme Court's previous jurisprudence, which 
made it clear that the President cannot, by mere executive decree, establish military 
commissions. Therefore, at least when the tribunals are held off the battlefield,2 Milligan and 
Quirin, read together, compel the result that such tribunals must be held pursuant to some form 
of congressional authorization. See also Duncan v. Kahnnamoku, 327 U.S.  304,324 (1946) 
(highlighting the battlefield distinction). 

b. yuirin Interpreted Article 15 of the Articles of U7ar to Authorize Tribunals. but that 
Authorization was Confined to Specific Charges that the Law of War Recognized as Triable by 
Commission and for which the Constitution did not Require Trial by Jury. 

1 .  The World War I1 trials by military commission for violations of the law of 
war were conducted under the auspices of Article 15 of the 1920 Articles of War,' which 
provided: 

The provisions of these articles conferring jurisdiction upon courts-martial 
shall not be construed as depriving military commissions, provost courts, 
or other military tribunals of concurrent jurisdiction in respect of offenders 

2. Tribunals coriducted in the zone of combat (or in occupied territory) during times of war raise different- 
though no less important--questions that Mr. Hamdan takes no position on here. The Supreme Court has at least 
implicitly suggested that such tribunals do fall under the President's constitutional authority as Commander-in- 
Chief. See Madsen v.  KinseNa, 343 U.S. 341 (1952). Madsen was shictly distinguished as discussing only tribunals 
conducted in occupied temitoly, however, by Reid v. Coverl. See Reid, 354 U.S. at 35 & 11.63 (plurality op.). 

As the Quirin Court concluded, "Congress has the choice of crystallizing in permanent form and minute 
detail every offense against the law of war, or of adopting the system of common law applied by military tribunals 
so far as it should be recognized and deemed applicable by the courts. It chose the latter course." Quirin, 317 U.S. at 
30. 
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or offenses that that by statute or the law of war may be triable by such 
military commissions, provost courts, or other military tribunals. Act of 
June 4, 1920, ch. 227, art. 15,41 Stat. 759,790 [hereinafter 1920 Articles 
of War]." 

2. Thus, Congress authorized the trial by military tribunal of any offense 
triable by such tribunals under the "law of war." See Yarnashita, 327 U . S .  at 7-8 (reaching 
this conclusion). 

3. A critical aspect of the Court's decision in Quirin thus turned on the extent to 
which the alleged offenses were, at the time, universally accepted violations of the law of war. 
See Quirin, 3 17 U.S. at 29 ("We must therefore first inquire whether any of the acts charged is an 
offense against the law of war cognizable before a military tribunal."). Finding spying and 
sabotage behind enemy lines to be two such offenses against the law of war, the Court sustained 
the tribunals. Nevertheless, the Court commented on the limited jurisdiction of such tribunals: 
"We may assume that there are acts regarded in other countries, or by some writers on 
international law, as offenses against the law of war which would not be triable by military 
tribunal here, either because they are not recognized by our courts as violations of the law of war 
or because they are of that class of offenses constitutionally triable only by a jury." Id at 29. 

4. The President's Military Order today, by contrast, extends the range of 
offenses that it makes subject to military tribunals to include "any and all offenses triable by 
military commissionn-not just acts of unlawful combatants that offend the laws of war, but also 
"violations o f .  . . other applicable laws."5 Military Order, $ 3  l(e), 4(a) (emphasis added). As 
such, it is facially unconstitutional and unconstitutional as applied to Mr. Hamdan. Unlike the 
specific laws in Quirin, neither the terrorism statutes on the books as of September 11, nor the 
ones that Congress enacted afterward, provide for a military trial for acts of terrorism. 

5. Again, this lack of authority is strikingly different than Quirin, where the 
charges brought against the Nazi saboteurs-and not merely the tribunals before which such 
charges could be heard-were explicitly authorized by Congress. 'harges 2 and 3 against the 
saboteurs, essentially mirroring parts of the United States Code, accused the defendants of 
committing specifically defined capital wartime offenses; those federal statutes explicitly 
authorized trial of such crimes by military c~mmission.~ It is unclear whether the Court believed 
that the two other charges were pendant to or derivations of these specific authorizations. Either 

The 1920 Articles, with some modifications, were codified, in 1950, as the Ut~iform Code of Military 
Justice (UCMJ). See Act of May 5, 1950, ch. 169,64 Stat. 115. Specifically, Article 15 ofthe 1920 Articles of War 
was codified with no material differences as Article 21 of the UCMJ, and remains on the books there today. See 10 
U.S.C. 5 821 (2000). 

5 .  Id. 
6. See Act of Aug. 29, 1916, ch. 418, 9 3, art. 82, 39 Stat. 619, 663 ("Any person who in time of war shall be 

found lurking or acting as a spy in or about any of the fortifications, posts, quarters. or encampments of any of the 
armies of the United States, or elsewhere, shall be tried by eneral court-martial or by a military and 
shall, on conviction thereof, suffer death." (emphasis added)!; id 5 3, art. 81, 39 Stat. at 663 ("Whosoever relieves 
the enemy with arms, ammunition, supplies, money, or other thing. . . shall suffer death, or such other punishment 
as a court-martial or military commission may direct." (emphasis added)). 
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way, of course, the Court in Quirin had before it what this Court does not: specific language 
from Congress that authorized the charges against the defendants. 

6 .  Quirin analyzed the first charge in terms that grounded its holding in specific 
congressional authorization. In particular, the Court looked to the language of a federal statute, 
Article 82, and emphasized that the provision had been part of the United States Code since the 
Founding.' In fact, the Government's two specifications of the first charge each tracked the 
statutory language of Articles 81 and 82. Its first specification was based on Articlc 82: 

The gravamen of the specification [of the first charge] is that, contrary to 
the law of war, each of the accused persons, acting for and on behalf of the 
German Reich, a foreign state with which the United States is at 
war. . . secretly passed through coastal military or naval lines or defenses 
of the United States and, in civilian dress. went within zones ofmilitary 
operations or elsewhere behind one or more of those lines or defenses.' 

The second specification was based on Article 81. for it charged that "each of the accused 
persons, acting for and on behalf of the German Reich . . . appeared within zones of military 
operations or elsewhere . . . and there . . . assembled together explosives or money or other 
supplies."9 In other words, unlike the case against Mr. Hamdan, on the record in Quirin 
Congress had in fact specifically authorized the use of military tribunals for the charges against 
the saboteurs. 

7. There is absolutely no indication that Mr. Hamdan faces a charge that 
Congress has authorized to be tried by a military commission. As such, Mr. Hamdan languishes 
in solitary confinement to one day hear charges brought before an unauthorized military 
commission. The Supreme Court has forbidden military trial in these circumstances. 

c .  Q~ririn's Authorization was Confined to Declared Wars. 

1. The Court's approval of the military commission in Quirin turned on one other 
fact which is woefully lacking here: a state of declared war. As the Supreme Court wrote at the 
outset of its opinion, "[tlhe Constitution thus invests the President as Commander in Chief with 
the powcr to wage war which Congress has declared." Quirin, 317 L.S. at 26. The source of the 
Executive power at issue in Quirin was traced bythe Court to the state of declared war. See id. at 
26-28. The Court expressly relied on the declaration of war as the source of its decision, in the 
same way that the same Court, six years later, relied on the declaration of war as the source of 

7. Quirin, 317 U.S. at 41. In support of a reading that treats the Court as having found adequate statutory 
authorization in Article 82, consider also the Court's later description that, in Quirin, "the military commission's 
conviction of saboteurs.. .was upheld on charges of violating the law of war as defined by statute." Madsen v. 
Kinsella, 343 U.S. 341, 355 n.22 (1952) (emphasis added). 

8. Brief of the Respondent app. 111, at 78, Quirin (Orig. Nos. 1-7), reprinted in 39 LANDMARK BRIEFS AND 
ARGUMENTS OF THE SUPREME COURT OF THE UNITED STATES: CONSTITUTIONAL LAW 397,479 (Philip 8. Kurland 
& Cerhard Casper eds., 1975) [hereinafter LANDMARK BRIEFS] (emphasis added). 

9. Id. al 79, reprinted in 39 LANDMARK BRIEFS, supra note 8. at 480 (emphasis added). 
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authority for Executive action under the Alien Enemy Act of 1798 (now codified at 50 U.S.C. 
$ 5  21-24 (2000)), Llrdecke v. Watkins, 335 U.S. 188 (1948). 

2. It is not only the Declaration of War itself, but also the words Congress used in 
1941, that are significant. In World War 11, Congress' Resolution underscored the government's 
total commitment to the war effort: 

[Tlhe state of war between the United States and the Government of 
Germany. . . is hereby formally declared; and the President is hereby 
authorized and directed to employ the entire naval and military forces of 
the United States and the resources of the government to carry on war 
against the Government of Germany; and, to bring the conflict to a 
successful termination, all ofthe resources of the country are hereby 
pledged by the Congress of the United States. Joint Resolution of Dec. 11, 
1941, Pub. L. No. 77-33 1,55 Stat. 796,796 (emphasis added). 

3. Nothing even close to that World War I1 authorization is present today. 
Significantly, the Resolution passed by Congress several days after the September 11 terrorist 
attacks permits only the use of "force"; applies only to persons or other entities involved in some 
way in the September 11 attacks; and then extends only to the "prevent[ion ofl . . . future acts of 
international terrorism against the United States by such nations, organizations or persons."'0 In 
this Resolution, Congress studiously avoided use-of the word "war." Representative Conyers, for 
example, stated that "[bly not declaring war, the resolution preserves our precious civil liberties" 
and that "[tlhis is important because declarations of war trigger broad statutes that not only 
criminalize interference with troops and recruitment but also authorize the President to 

'O The Resolution states: 

[Tlhe President is authorized to use all necessary and appropriate force against those 
nations, organizations, or persons he determines planned, authorized, committed, or aided 
the terrorist attacks that occurred on September 11,2001, or harbored such organizations 
or persons, in order to prevent any future acts of international terrorism against the 
United States by such nations, organizations or persons. 

Joint Resolution: To Authorize the Use of United States Armed Forces Against Those Responsible for the Recent 
Attacks Launched Against the United States, Pub. L. No. 107-40, 115 Stat. 224,224 (2001). 

Congress intentionally rejected proposed White House language that would have authorized the use of 
force against all nations that harbor terrorists, whether or not connected to September I I. See John Lancaster & 
Helen Dewar, Congress Clears Use of Force, $40 Billion in Enzergency Aid, WASH. POST, Sept. 15,2001, at A4; see 
also 147 CONG. REC. S9949 (daily ed. Oct. I ,  2001) (statement of Sen. Byrd) ("[Tlhe use of force authority granted 
to the President extends only to the perpetrators of the September 11 attack. It was not the intent of Congress to give 
the President unbridled authority. . . to wage war against terrorism writ large . . . ."); id. at S995 1 (statement of Sen. 
Levin) (making a similar point). The proposed White House resolution stated that the President was authorized to 
use force not only against those countries and entities responsible for the September I I attacks, but also "to deter 
and pre-empt any future acts of terrorism or aggression against the United States." 147 CONG. REC. S9951 (daily ed. 
Oct. 1,2001) (reprinting the text of the proposed White House resolution). 
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apprehend 'alien enemies."'" But the President's Military Order, unlike Congress's Resolution, in 
no way confines its reach to those involved in the September 11 attacks: it explicitly asserts the 
power to try arty "international terroris[tIn anywhere in the world. Military Order, 5 I(a). No 
matter how broadly the statutes and precedents are stretched, there is no constitutional warrant 
for expanding the military tribunals' authority in just the way Congress refused to expand 
presidential power-to cover individuals unconnected to the September 11 attacks. 

4. These differences are exacerbated by an important distinction between the 
Nazi saboteurs and alleged members of al Qaeda, such as Mr. Harndan. Unlike the status of the 
eight Nazis who abandoned their uniforms, that of al Qaeda members as "unlawful belligerents" 
is incapable of being ascertained apart from their ultirnaie guilt of planning and executing acts 
that massacre unarmed civilians and thereby violate the laws of war. The result is that any 
determination today of the jurisdiction of the military tribunals is necessarily bound up with the 
merits of the substantive charges against a particular defendant. At least in Quirin it was possible 
for the Supreme Court to say. from the undisputed fact that it had before it Nazi soldiers who had 
deliberately abandoned thcir military garb to pass unnoticed anlong the civilian population, that 
the defendants-being analogous to the spies prosecuted by tribunals at the time of the 
Founding-had no historically grounded right to the usual protections ofjury trial and the like, 
even if ultimately innocent of the charges against them. The prescnt Order, by contrast, makes 
the jurisdictional question (whether someone is subject to a military trial at all) the very same 
one as the question on the merits (whether the person is guilty of a war crime). 

5 .  These distinctions-that Quirin involved a total, declared war, with unlawful 
belligerents identifiable in terms distinct from the merits and with charges that were coupled to 
statutes that explicitly authorized a military trial-must be viewed against the backdrop of the 
language in thc opinion going out of its way to say that the Court's holding was extremely 
limited. The Court said that it had "no occasion now to define with meticulous care the ultimatc 
boundaries of the jurisdiction of military tribunals" and that "[wle hold only that those particular 
acts constitute an offense against the law of war which the Constitution authorizes to be tried by 
military commission." Quirin, 317 U.S. at 45-46. Indeed, Quirin recognized that the use of 
tribunals may be conditioned by the Sixth Amendment. See id. at 29 (assuming that some 
offenses against the law of war are "constitutionally triable only by a jury," as Milligan hcld). At 
most, Quirin provides a narrow exception to the general rule announced in the earlier hrfilligan 
case, which found congressional authorization to be a necessary, although by no means 
sufficient, requirement. 

d. No Statute Today Authorizes a Militam Commission to Trv Mr. Hamdan. 

1. Unlike the situation in Quirin, where Congress had declared war and explicitly 
committed all the resources of the nation to its prosecution, in this case the President's Military 
Order invokes the vague language of 10 U.S.C. 5 821 to justify the establishment of military 

I '  147 CONG. REC. H5638. H5680 (daily ed. Sept. 14,2001) (statement of Rep. Conyers); see also id at 
H5653 (statement of Rep. Barr) (arguing that "[wle need a declaration of war" From Congress to "[glive the 
President the tools, the absolute flexibility he needs"). 
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commissions. There are two problems with this argument. Fir.st, Section 821 provides no 
authorization in it, the provision merely rebuts the negative implication that the creation of a 
court-martial eliminates the jurisdiction of a military comn~ission. l2  It is not a source, therefore, 
of affirmative authority for a military commission, as its very words make clear: "The provisions 
of this chapter conferring jurisdiction upon courts-martial do not deprive military commissions, 
provost courts, or other military tribunals of concurrentjurisdiction with respect to offenders or 
offenses that by statute or by the law of war may be tried by military commissions, provost 
courts, or other military tribunals." 10 U.S.C. 821. This provision can hardly constitute the type 
of affirmative assent necessary before rights are stripped from individuals. 

2. Second, when the previous Article 15 was incorporated into the UCMJ, 
Congress indicated that it, along with many other provisions in the UCMJ, were limited to 
declared wars. During the UCMJ's codification, Congress deleted the words "in time of war" 
ftom another provision, Article of War 78. to make clear that that provision, evidently in contrast 
to such others as Article 15, permitted a court-martial to impose death or other punishment for 
certain forms of trespass in circumstances "amounting to a state of belligerency, but where a 
formal state of war does not exist." Hearings on H.R. 2498 Before the Subcomm. of the House 
Comm. on Armed Services, 8 1 st Cong. 1229 (1 949). 

3. Indeed, the UCMJ's provisions have generally been read narrowly to avoid 
military trials, in the absence of a formal declaration of war, of those who do not serve in our 
armed forces. For example, when a civilian employee of the Army was charged with criminal 
violations in Vietnam and tried by court-martial, the United States Court of Military Appeals 
decided that, in determining the applicability of the UCMJ, "the words 'in time of war' 
mean . . . n warformally declared by Congress."'3 The court believed that "a strict and literal 
construction of the phrase 'in time of war' should" confine the jurisdiction of military courts.14 

l 2  See Michael A. Newon, Conrinuum Crimes: Military Jurisdiction over Foreign Nationals Who Commit 
Inter17arional Crimes, 153 MIL. L. REV. 1, 88 11.413 (1996) (stating that neither "the history of military tribunals in 
United States jurisprudence [nor] the rules of international law warrant such a broad and ambiguous interpretation of 
the phrase" and that the "better approach . . . is for Congress to amend [$ 8211 and make the jurisdictional basis 
absolutely clear to both potential criminals and their defense attorneys"). I t  is also notable that some of the main 
proponents of military tribunals for terrorists have suggested that affirmative congressional authorization is 
necessary. See Spencer J. Crona & Neal A. Richardson, J~rstice for lVar Criminals of Invisible Armies: A Nen Legal 
and &Iilitary;Ipproach to Terrorism, 21 OKLA. CITY U. L. REV. 349,398-99 (1996) 

l 3  United States v. Averette, 19 C.M.A. 363, 365 (1970) (emphasis added). The same court followed this 
line of reasoning in Zamora v. Woodson, 19 C.M.A. 403 (1970), holding that the term "in time of war" means "a war 
formally declared by Congress," and that the military effort in Vietnam could not qualify as such. Id. at 404; see also 
Robb v. United States, 456 F.2d 768,771 (Ct. CI. 1972) (holding that "short of a declared war," a court-martial did 
not possess jurisdiction over a civilian employee of the Armed Forces).As the Averelre court wrote: 

We emphasize our awareness that the fighting in Vietnam qualifies as a war as that word 
is generally used and understood. By almost any standard of comparison-the number of 
persons involved, the level of casualties, the ferocity of the combat, the extent of the 
suffering, and the impact on our nation-the Vietnamese armed conflict is a major 
military action. But such a recognition should not serve as a shortcut for a formal 
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4. The UCMJ's term "in a time of war" thus requires a congressionally declared 
war to provide jurisdiction over civilians for courts-martial or military tribunals. This history 
underscores why Quirin's reasoning was so heavily grounded in the declaration of war. Standard 
"clear statement" principles-that if the legislature wants to curtail a constitutional right, it 
should say so clearly or its legislation will be construed to avoid the constitutional difficulty- 
require this strict reading." Without a clear statement by Congress about the need for military 
tribunals, it is impossible to evaluate the exigencies of the situation and to determine whcther the 
circumstances truly justify dispensing with jury trials, grand juries, and the rules of evidence.16 

5. If the UCMJ were stretched to give the President the power to create the 
tribunals purportedly authorized by his Order, it would transform the statute into an 
unconstitutional delegation of power.'7 Such an interpretation would leave the President free to 

declaration of war, at least in the sensitive area of subjecting civilians to military 
jurisdiction. 

Averette, 19 C.M.A. at 365-66, 

l 4  Avereffe, 19 C.M.A. at 365. 

IS Eg. ,  Kent v. Dullcs, 357 U.S. 116, 129-30 (1958) (holding that the Secretary of State could not deny 
passports on the basis of Communist Party membership without a clear delegation From Congress, and that this 
permission could not be "silently granled' (emphasis added)); see also Valentine v. United States ex relNeidecker, 
299 U.S. 5, 9 (1936) (preventing an extradition where the treaty did not provide for it, out of a concern for liberty, 
stating that "the Constitution creates no executive prerogative to dispose of the liberty of the individual. Proceedings 
against [an individual] must be authorized by law. . . . [Tlhe legal authority does not exist save as it is given by an 
act of Congress"). 

l 6  Even the freedoms of speech and the press may be contingent at times on congressional authorization to 
curtail them when national security is at stake. In New York Times Co. v. UnifedStates, 403 U.S. 713 (1971), the 
Supreme Court denied the President an injunction to block the New York 7'imes and the Wa.~hington Post from 
publishing documents which the administration claimed would damage the military effort in Vietnam: 

The Government does not even attem t to rely on an act of Congress. Instead it makes the bold and f x dangerously far-reaching contention t at the courts s ould take it upon themselves to "make" a law 
abridging freedom of the press . . . even when the representatives of the people in Congress have adhered to 
the co~rirnand of the First Amendment and refused to make such a law. 

Id. at 718 (Black, J., concurring). Justice Marshall observed that Congress had considered legislation that would 
ha\.e made such disclosure criminal and "[ilf the proposal . . . had been enacted, the publication of the documents 
involved here would certainly have been a crime." Id. at 747 (Marshall, J . ,  concurring); see also id  at 730 (White, J., 
concurring) (noting that Congress "ha[d] not, however, authorized the injunctive remedy against threatened 
publication"). Justice While's reluctance to defer to the executive, "[alt least in the absence of legislation by 
Congress," id. at 732 (White, J., concorring), was echoed by Justice Douglas's indication that the case might have 
been differcnt with specific congressional authorization or a declaration of war, id. at 722 (Douglas, J., concurring); 
cf: DAVID RUDENST~NE, THE DAY THE PRESSES STOPPED 106 (1996) (quoting Alexander Bickel's argument in the 
case that "any plausible cor~ception of the separation of powers doctrine barred the government from suing the 
Times. . . . [Tlhe suit could go forward only if Congress had passed a statute authorizing it"). 

I 7  SeeClinton v. City ofNew York, 524 U.S. 417, 449-53 (1998) (Kennedy, I., concurring); Am. Textile 
Mfrs. Inst. v. Donovan, 452 U.S. 490, 545 (1981) (Rehnquist, J., dissenting); lndus. Union Dep't v. Am. Petroleum 
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define a "time of war," grant him the discretion to set up military tribunals at will, bestow upon 
him the power to prosecute whomever he selects in a military tribunal, vest him with the 
authority to label something an offense and to try an offender for it, give him the power to try 
those cases before military judges that serve as part of the executive branch, and perhaps even 
empower him to dispense with habeas corpus review by an Article 111 court. 

6. For these and other reasons, modem courts have been reluctant to construe 
vague statutes as authorization, even when old precedent said otherwise. For example, despite a 
strong statutory precedent, when the Governor of Hawaii and President Roosevelt created 
military tribunals in Hawaii in the wake of the bombing of Pearl Harbor, the Supreme Court in 
Duncan v. Kahunamoku, 327 U.S. 304 (1946), stluck them down. An Act of Congress called the 
Organic Act permitted the Governor of Hawaii, with the concurrence of the President, to declare 
"martial law" when the public safety required it, but the Court construed the Organic Act not to 
permit military tribunals for the trial of garden-variety offenses coming within the jurisdiction of 
the civilian courts, even though Hawaii was "under fire" and a "battle field." Id. at 344 (Burton, 
J., dissenting). The Court reached this conclusion in the face of a powerful statutory precedent to 
the contrary: The Hawaii Constitution had a similar martial-law provision that its supreme court 
had construed to permit the Governor to create military tribunals, and Congress had enacted the 
Organic Act following the state court decision. See id. at 316 (majority opinion) (rejecting the 
government's argument that "[wlhen Congress passed the Organic Act it simply enacted the 
applicable language of the Hawaiian Constitution and with it the interpretation of that language 
by the Hawaiian supreme court"). 

7. The Supreme Court found the argument from statutory precedent to be 
unconvincing. Reasoning that Congress "did not specifically state" or "explicitly declare" that 
the military could close the civil courts, id. at 3 15, the Court construed Congress's statute in light 
of "our political traditions and our institutions of jury trials in courts of lawn-traditions that 
"can hardly suffice to persuade us that Congress was willing to enact a Hawaiian supreme court 
decision permitting such a radical departure from our steadfast beliefs." Id. at 315. Instead, the 
Justices wrapped themselves firmly in the language of Milligun: 

[The Founders] were opposed to governments that placed in the hands of 
one man the power to make, interpret and enforce the laws. Their 
philosophy has been the people's throughout our history. For that reason 
we have maintained legislatures chosen by citizens or their representatives 
and courts and juries to try those who violate legislative enactments. We 
have always been especially concerned about the potential evils of 
summary criminal trials and have guarded against them by provisions 
embodied in the constitution itself. See Ex parte Milligan. Legislatures 
and courts are not merely cherished American institutions; they are 
indispensable to our Government . . . . 

Inst., 448 U.S. 607,687 (1980) (Rehnquist, I., concurring); Cal. Bankers Ass'n v. Schultz, 416 U.S. 21, 91-93 (1974) 
(Brennan, J., dissenting). But see Whitman v. Am. Trucking Ass'ns, 53 1 U.S. 457 (2001) (finding no violation of the 
nondelegation doctrine); Loving v. United States, 517 US.748 (1996). 
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. . . [Tlhe only [other] time this Court had ever discussed the 
supplanting of courts by military tribunals in a situation other than that 
involving the establishment of a military government over recently 
occupied enemy territory, it had emphatically declared that "civil liberty 
and this kind of martial law cannot endure together; the antagonism is 
irreconcilable; and, in the conflict, one or the other must perish." Ex parte 
Milligan. Id. at 322, 324 (citations omitted). 

8. Duncan makes clcar that, under the Milligar? principle, when military tribunals 
are substituted for available civil alternatives, specific authorization is necessary even when 
Congress has supposedly codified judicial precedent purporting lo discern authority in 
preexisting statutes. 

e. Subsequent Developments. Including the Codification of the UCMJ and the 
Ratification of the Geneva Conventionq, Limited Whatever Effect Ouirin Has As Precedent. 

1. Whatever force Quirin may have once had has as precedent for the 
Government, today it has been eclipsed by subsequent developments, most notably the signing 
and ratification of the 1949 Geneva Conventions and the 1950 codification of the 17niform Code 
of Military Justice. The Geneva Conventions wholly revamped and broadened the legal rights of 
all wartime detainees, and the UCMJ replaced the Articles of U'ar and narrowed the scope of 
much of the military's criminal jurisdiction. Coupled with the enactment of the War Crimes Act 
of 1996, these subsequent developments further support the narrow reading of Quirin as a case 
limitcd to the specific issue before it-military tribunals that tried enemy belligerents who 
admitted to espionage and sabotage during a state of declared war. 

2. Congress has never, for even a moment, lent its imprimatur to the use of 
military tribunals to try individuals whosc status is in doubt for crimes not proscribed by 
Congress during an undeclared war. Instead, under the President's Military Order creating the 
present tribunals, the pow-er to define offenses, to detain offenders, to try thcm, and to sit in 
judgment thereof, all belong to the Executive. Yet, as James Madison famously warned: 

No political truth is certainly of greater intrinsic value, or is stamped with 
the authority of more enlightened patrons of liberty, than that. . . [tlhe 
accumulation of all powers, legislative, executive, and judiciary, in the 
same hands, whether of one, a few, or many, and whether hereditary, self- 
appointed, or elective, may justly be pronounced the very definition of 
tyranny. The Federalist No. 47, at 301 (James Madison) (Clinton Rossiter 
ed., 1961). 

3. Military tribunals are not meant to be courts of first resort; they are courts of 
last resort when circumstances do not otherwise permit trial by civilian court. This principle, at 
the core of Milligun, 71 U.S. at 122, has not since been rcpudiated by any court. and must guide 
the court's decision in the instant case. After all. there is nothing preventing the Executive from 
subjecting detainees like Mr. Hamdan to trials for alleged crimes before Article 111 courts, 
whether for providing material support to al Qaeda, see 18 U.S.C. 4 2339B. seditious conspiracy, 
18 U.S.C. 5 2384, or any other of a host of crimes that the allegations might seem to support. 
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Nor is there nearly the same problem with a court martial proceeding. Indeed, Congress has 
specifically authorized trials by court-martial for violations of the laws of war. See 10 U.S.C. 5 
81 8 ("general courts-martial have jurisdiction to try persons subject to this chapter for any 
offense made punishable by this chapter and may, under such limitations as the President may 
prescribe, adjudge any punishment not forbiddenby this chapter, including the penalty of death 
when specifically authorized by this chapter. General courts-martial also have jurisdiction to try 
any person who by the law of war is subject to trial by a military tribunal and may adjudge any 
punishment permitted by the law of war.") 

4. Not all military commissions are unconstitutional. But this one certainly is. 
Members of this esteemed body should recognize this fact and declare the prosecution null and 
void as an abuse of Presidential power. 

6. Files Attached. None. 

7. Oral Argument. Is required. The Presiding Officer has instructed the Commission Members 
that he will provide the Commission Members with his interpretation of the law as he sees it, but 
that the Commission members are free to arrive at their own conclusions. The Defense asserts 
its right to be heard following the Presiding Officer's position. Additionally, the Defense intends 
to call expert witnesses and to incorporate their testimony into this motion via oral argument. 
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b. Constitution of the United States, Art 1 and Art 3 
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d. Neal Katyal & Laurence Tribe, Waging War, Deciding Guilt: Trying the Military 
Tribunals, 1 11 Yale L.J. 1259 (2002). 

e. Reid v. Covert, 354 U.S. 1 (1957) 

f. Expurte Milligan, 71 U.S. (4 Wall.) 2 (1866) 

g. Cj: UnitedStates ex rel. Toth v. ~ u a r l e s ,  350 U.S. 1 I ,  14 (1955) 

h. Ex parte Quirin, 317 U.S. 1 (1942) 

i. Padillu, 352 F.3d, at 715-16 695 (S.D.N.Y. 2003) 

j. Louis Fisher, Nazi Saboteurs on Trial: A Military Tribunal and American Law 121-25 
(2003) 

k.  Duncan v. Kahanamoku, 327 U.S. 304 (1946) 
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I. Act of June 4, 1920, ch. 227, art. 15, 41 Stat. 759 (Articles of War, 1920') 

m. Yamashita, 327 U.S., 1 (1946) 

n. Alien Enemy Act of 1798 (now codified at 50 U.S.C. $ 5  21-24 (2000)) 

o. Ludecke v. Watkins, 335 U.S. 188 (1948) 

p. Joint Resolution of Dec. 11, 1941. Pub. L. No. 77-331, 55 Stat. 796 

q. 10 U.S.C. § 821 

r. Uniform Code of Military Justice, Art 15 (2002) 

s. Hearings on H.R. 2498 Before the Subcomm. of the House Comm. on Armed 
Services, 8 1 st Cong. 1229 (1 949) 

t. The Federalist No. 47, at 301 (James Madison) (Clinton Rossiter ed., 1961) 

u. 18 U.S.C. § 2339B 

v. 18 U.S.C. § 2384 

w. 10 U.S.C. 5 818 

9. Witnesses andlor Evidence Required. The Defense intends to call Professors Bruce 
Ackerman and Jordan Paust (Curriculum Virae for Professor Ackerman attached) as expert 
witnesses in the area of constitutional and statutoly law, specifically discussing the separation of 
powers, in support of this motion. The expert testimony is probative to a reasonable person 
under the circumstances presented based on the professors' skill knowledge, training and 
education. They possess specialized knowledge of the laws of the United States relating to 
separation of powers. The application and substance of such laws is a legal finding to be made 
by members of the Military Commission beyond the training and expertise of lay persons. As 
such, the professors' specialized knowledge will assist the Commission Members in 
understanding and determining whether the President's Military Order of 13 November 2001 
violates the separation of powers as related in the Constitution of the United States. 

10. Additional Information. Prof. Paust's Curriculum Vitae will be forwarded as soon available. 
The defense intends to call both Professors. Professors Paust will testify regarding developments 
in the UCMJ and International Law relating to War Powers and Professor Ackerman will testify 
regarding the President's powers under Supreme Court case law, regarding his power to convene 
a Military Commission. 
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CHARLES D. SWIFT 
Lieutenant Commander, JAGC, US Navy 
Detailed Military Defense Counsel 
Office of Military Commissions 
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UNITED STATES OF AMERICA 
1 
) PROSECUTION 
) RESPONSE TO DEFENSE 
) MOTION TO DISMISS 

v. ) 
) (LACK OF LEGISLATIVE 
) AUTHORITY TO 

SALIM AHMED HAMDAN ) ESTABLISH MILITARY 
1 COMMISSIONS) 
1 
1 15 October 2004 

1. Timeliness. This motion response is being filed within the timeline established by the 
Presiding Officer. 

2. Prosecution Position on Defense Motion. The Defense motion to dismiss should be 
denied. The President's Military Order to establish military commissions is based firmly 
on constitutional, legislative and judicial authorities. 

3. Facts in Ameement. The Prosecution does not agree with or stipulate to any of the 
Defense's facts as alleged except fact (I). Thc Prosecution will continue to work with the 
Defense to obtain a stipulation of fact. 

4. Facts. The Prosecution alleges the following additional facts: 

a. On 18 September, 2001, Congress enacted the Authorization for the Use of 
Military Force Joint Resolution (Public Law 107-40, 115 Stat. 224), which authorizes the 
President to "use all necessary and appropriate force against those nations, organizations 
or persons he determines planned, authorized, committed or aided the terrorist attacks 
that occurred on September 11,2001, or harbored such organizations or persons, in order 
to prevent any future acts of international terrorism against the United States by such 
nations, organizations or persons." 

b. The President's Military Order (PMO) of 13 November 2001, concerning the 
Detention, Treatment and Trial of Certain Non-Citizcns in the War Against Terrorism, 
authorizes the Secretary of Defense or his designee to convene military wmrnissions for 
the trial of certain individuals "for any and all offenses triable by military commission." 

c. The Secretary of Defense promulgated implementing orders to establish 
procedures for the appointment of military wmmissions, setting forth various rules 
governing the appointment, jurisdiction, bial and review of military commission 
proceedings. Military Commission Order No. 1. 

d. The Accused in this case was designated by the President for trial by military 
commission and a commission was appointed in accordance with commission orders and 
instructions. 
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5. Legal Authority. 

a. U.S. Constitution, Art. I, 98 and Art 11, $2 
b. 10 U.S.C. $3 821,836,850,904 and 906 
c. Authorization for Use of Military Force Joint Resolution, Public Law 107-40, 

1 15 Stat. 224. 
d. President's Military Order, Detention, Treatment, and trial of Certain Non- 

Citizens in the War Against Terrorism, November 13,2001. 
e. Exparte Quirin, 422 U.S. 806 (1975). 
f. Madsen v. Kinsella, 343 U.S. 341 (1952). 
g. Ex parte Quirin, 3 17 U.S. at 32 n.lO, 42 
h. Exparte Mudd, 17 F. Cas. 954 (S.D. Fla. 1868). 
i. Mudd v. Caldera, 134 F.Supp. 2d 138 (D.D.C. 2001). 
j. Johnson v. Eisentrager, 339 U.S. 763 (1950). 
k. Hirota v. MacArthur, 338 U.S. 197 (1948). 
1. In re Yamashita, 327 U.S. 1 (1946). 
m. Loving v. United States, 517 U.S. 748 (1996). 
11. Hamdi v. Rumsfeld, 124 S. Ct. 2633 (2004). 

th . m. Colepaugh v. Looney, 235 F.2d 429 (10 Cir. 1956) 

6. Analvsis. 

Military commissions have been used throughout U.S. history to prosecute 
violators of the laws of war.' "Since our nation's earliest days, such commissions have 
been constitutionally recognized agencies for meeting many urgent governmental 
responsibilities related to war. They have been called our common law war courts." 
Madsen v. Kinsella, 343 U.S .  341,346-47 (1952). Military commissions have tried 
offenders charged with war crimes as early as the Revolutionary War, the Mexican- 
American War, the Civil War, and as recently as WWII. See Exparte Quirin, 317 U.S .  at 
32 n.lO, 42 11.14. President Lincoln's assassins and their accomplices were imprisoned 
and executed pursuant to convictions rendered by military commissions. Their offenses 
were characterized not as criminal matters, but rather as acts of rebellion against the 
government itself. See Exparte Mudd, 17 F .  Cas. 954 (S.D. Fla. 1868). Such use of 
military commissions has been repeatedly endorsed by federal courts, including as 
recently as 2001. See Mudd v. Caldera, 134 F.Supp. 2d 138 (D.D.C. 2001); Colepaugh v. 
Looney, 235 F.2d 429 (loth Cir. 1956). The use of military commissions is firmly rooted 
in American military law and tradition. 

I A military commission is a form of military tribunal recognized in American law and typically used in 
three scenarios: (i) to try individuals (usually members of enemy forces) for violations of the laws of war; 
(ii) as a general court administering justice in occupied territory; and (iii) as a general court in an area 
where martial law has been declared and the civil courts are closed. See generally William Winthrop, 
Militay Law and Precedents 836-40 (2d ed. 1920). As the Supreme Court has observed: "In 
general. ..[Congress] has left it to the President, and the military commanders representing him, to employ 
the commission, as occasion may require, for the investigation and punishment of violations of the laws of 
war." Madsen v. Kinsella, at 346 n. 9 (quoting Winthrop, supra at 831). 
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On November 13,2001, the President of the United States issued a "Military 
Order" concerning the "Detention, Treatment, and Trial of Certain Non-Citizens in the 
War Against Terrorism." President's Military Order, 66 Fed. Reg. 57,833 (Nov. 13, 
2001) (hereinafier PMO). This Order authorized the Secretary of Defense to appoint 
military commissions and to promulgate orders and regulations necessary to implement 
that purpose. This Military Commission has been appointed to try the Accused in this 
case pursuant to these orders. The Defense now challenges the President's legal authority 
to establish this Military Commission and asks the Commission to rule that the PMO is 
an unlawful order. 

a. Summary of the Prosecution Response. 

The legal basis for the PMO is not a matter of speculation, but is forthrightly 
asserted in the first paragraph of the Order itself: "By the authority vested in me as 
President and as Commander in Chief of the Armed Forces of the United States by the 
Constitution and the laws of the United States of America, including the Authorization 
for the Use of Military Force Joint Resolution (Public Law 107-40, 115 Stat. 224) and 
sections 821 and 836 of title 10, United States Code, it is hereby ordered as follows. ..." 

The President has inherent constitutional power as the Commander in Chief to 
establish military wmmissions in this case. This constitutional power is at its apogee 
when the President is acting in his role as Commander in Chief of the Armed Forces 
pursuant to a congressional authorization for the use of force. The PMO is based on clear 
legislative authority for the use of military commissions in both the Authorization for the 
Use of Military Force Joint Resolution (AUMF) and the Uniform Code of Military 
Justice (UCMJ), 10 U.S.C. $821 and 836 (Articles 21 and 36). Finally, the Supreme 
Court has clearly and definitively held that the President has authority to establish 
military commissions under the UCMJ and antecedent provisions in the Articles of War. 
The President's Military Order of November 13, 2001, is based upon these authorities 
and is a lawful exercise of presidential powers. 

b. Summarv of the Defense Argument. 

The Defense argues that the PMO is unlawful on the grounds that Congress alone 
has the constitutional authority to establish military wmmissions under the circumstances 
in this case and has not done so. Specifically, the Defense argues that existing statutory 
authority for the use of military commissions under UCMJ, Article 21, applies only in 
times of formally declared war and only for the purpose of trying offenses against the 
international law of war. The Defense denies that a state of war satisfying the threshold of 
Article 21 exists. The Defense argues that the charges referred to this Commission fall 
outside the subject matter jurisdiction of military commissions under Article 21. Thus, 
according to the Defense, the President has no constitutional or statutory authority to 
order the Secretary of Defense to convene this Commission. The PMO is therefore an 
unlawful exercise of executive power and violates the Separation of Powers doctrine. 

The Defense argument is built on a faulty interpretation of Article 21 and on an 
unduly narrow view of the President's powers as Commander in Chief under Article 11, 
52 of the Constitution. The Defense motion challenges the settled authority of the 
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President to perform a function that has been recognized by law and custom throughout 
the history of constitutional government in the United States. In so doing, the Defense 
asks the Commission to deny the President's constitutional powers, Congress's clear 
intent in the Uniform Code of Military Justice, and the Supreme Court's settled judgment 
that the President has firm authority to establish military commissions for the trial of war 
criminals, including unlawll belligerents. The Defense challenge must be denied as a 
matter of law. 

c. The President has Inherent Constitutional Power to Establish This Military 
Commission. 

The legal foundation of the PMO consists of the interlocking elements of the 
President's constitutional power and the statutory recognition and approval of that power 
by Congress in the AUMF and the UCMJ. The President's constitutional powers are at 
their apogee when the nation's anned forces have been activated by Congress for the 
necessary defense of the nation. Thus the starting point for analysis must be the 
President's constitutional authority as Commander in Chief. 

The Commander-in-Chief Clause, U.S. Const. art. 11, $2, cl. 1, vests the President 
with full powers necessary to successfully prosecute a military campaign. It is a 
fundamental principle that the Constitution provides the federal government all powers 
necessary for the execution of the duties that the Constitution describes.' As the Supreme 
Court explained in Johnson v. Eisentrager, "[tlhe first of the enumerated powers of the 
President is that he shall be Commander-in-Chief of the Army and Navy of the United 
States. And, of course, grant of war power includes all that is necessary and proper for 
carrying these powers into execution." 339 U.S. 763,788 (1950). 

One of the necessary incidents of authority over the conduct of military operations in war 
is the power to punish enemy belligerents for violations of the laws of war. The laws of 
war exist in part to ensure that the brutality inherent in war is confined within some 
limits. It is essential for the conduct of a war, therefore, that the Army have the ability to 
enforce the laws of war by punishing transgressions by the enemy. As the Supreme Court 
recently stated in Hamdi v. Rumsfeld: "The capture and detention of lawful combatants, 
and the capture, detention and trial of unlawful combatants, by 'universal agreement and 
practice' are 'important incidents ofwar.' Ex Parte Quirin, 317 U.S. at 28." 124 S. Ct. 
2633,2640 (2004) (plurality opinion). 

It was well recognized at the time of the Founding that one of the powers inherent 
in military command was the authority to institute tribunals for punishing violations of 
the laws of war by the enemy. In 1780, during the Revolutionary War, General 
Washington as Commander in Chief of the Continental Army appointed a "Board of 
General Officers" to try the British Major Andre as a spy. See Quirin, at 3 1, n. 9. At the 
time, there was no provision in the American Articles of War providing jurisdiction in a 
court-martial to try an enemy soldier for the offense of spying. In vesting the President 

Cf Request of the Senate for an Opinion as to the Powers of the President "In Emergency or State of 
War, " 39 Op. An'y Gen. 343,347-48 (1939)cIt is universally recognized that the constitutional duties of 
the Executive carry with them the constitutional powers necessary for their proper performance.") 
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with full authority as Commander in Chief, the drafters of the Constitution surely 
intended to give the President the same authority that General Washington possessed 
during the Revolutionary War to convene military tribunals to punish offenses against the 
laws of war. 

The history of military commissions in the United States supports this conclusion, 
because as a matter of practice military commissions have been created under the 
President's inherent authority as Commander in Chief without any authorization from 
Congress. In April 181 8, for example, General Andrew Jackson convened military 
tribunals to try two English subjects, Arbuthnot and Armbrister, for inciting the Creek 
Indians to war with the United States. See Winthrop, supra, at 464, 832. As one author 
explained, General Jackson "did not find his authority to convene [these tribunals] in the 
statutory law, but in the laws of war." William E. Birkhimer, Military Government and 
Martial Law 353 (3d ed. 1914).~ Similarly, in the Mexican American War in 1847, 
General Winfield Scott appointed tribunals called "councils of war" to try offenses under 
the laws of war and tribunals called "military commissions" to serve essentially as 
occupation courts. See Winthrop, supra at 832-33. There was no statutory authority for 
these tribunals; rather, they were instituted by military command, derived from the 
President's ultimate authority, and without express sanction from 

In later practice, these various functions were all performed by tribunals known as 
"military commissions," while courts-martial were the accepted statutory means by 
which U.S. military personnel were punished for crimes and breaches of discipline. After 
the outbreak of the Civil War, general orders for the governance of the Army in 1862, 
authorized commanders to convene military commissions to try enemy soldiers for 
offenses against the laws of war. See Winthrop at 833. It was not until 1863 that military 
commissions were even mentioned in a federal statute, which authorized the use of 
military commissions to try members of the military for certain offenses committed 
during times of war. See Act of March 3, 1863, $30, 12 Stat. 731,736. That statute, 
moreover, did not purport to create military commissions; rather, it acknowledged that 
they could be used as alternatives to courts-martial in certain cases. 

In 1865, Attorney General Speed addressed the use of military commissions to try 
those accused in the plot to assassinate President Lincoln. Speed found that even if 
Congress had not provided for the creation of military commissions, they could be used 
by military commanders as an inherent incident of their authority to wage a military 
campaign: "[Mlilitary tribunals exist under and according to the laws and usages of war 
in the interest of justice and mercy. They are established to save human life, and to 
prevent cruelty as far as possible. The commander of an army in time of war has the same 
power to organize military tribunals and execute their judgments that he has to set his 

Birkhimer further obsenred that the Presidents authority to convene military commissions was derived 
directly from the constitution itself: "Military commissions may be appointed either under provisions of 
law in certain instances, or under that clause of the Constitution vesting the power of commander-in-chief 
in the President, who may exercise it directly or through subordinate commanders." At 357. 
4 See George B. Davis, A Treatise on the Military Law of the United States 308 (1913) (explaining that 
military commissions "are simply crimiil war-courts, resorted to for the reason that the jurisdiction of 
courts-martial, created as they are by statute, is restricted by law.. ., which in war would go unpunished in 
the absence of a provisional forum for the trial of offenders.") 
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squadrons in the field and fight battles. His authority in each case is from the law and 
usage of war." Military Commissions, 11 Op. Att'y Gen. at 305. 

Following WWII, the United States and the Allied powers used military 
commissions extensively to try Nazi and Japanese officials for violations of the law of 
war and crimes against humanity. In reviewing the legal status of enemy prisoners before 
these commissions, the Supreme Court endorsed the view that use of military 
commissions is a necessaw vart of the tools of a commander conducting a militarv - 
campaign. As the Court eiilained in In re Yamashita, "[a]n important incident ti the 
conduct of war is the adoption of measures by the military commander, not only to repel 
and defeat the enemy, but to seize and subject to disciplinary measures those enemies- 
who, in their attempt to thwart or impede our military effort, have violated the law of 
war." 327 U.S. at 11. 

Justice Douglas advanced the same reasoning in support of the President's 
authority to establish international war crimes tribunals after WWII without any 
authorization from Congress. "The Constitution makes the President the "Commander in 
Chief of the Army and Navy of the United States.. ." Art. 11, $2, CI. 1. His power as such 
is vastly greater than that of a troop commander. He not only has full power to repel and 
defeat the enemy; he has the power to occupy the conquered country, and to punish those 
enemies who violated the law of war." Hirota v. MacArthur, 338 U.S. 197, 207-08 (1948) 
(Douglas, concurring). As the Supreme Court recognized, the President's power extended 
to the creation of novel, multinational tribunals to try the enemy for war crimes. Given 
that broad authority, a fortiori, the President's power must extend to the appointment of 
military commissions consisting solely of his own commissioned officers. 

During and after WWII the Supreme Court has consistently and repeatedly upheld 
the use of military commissions by the president and his subordinate officers. Because 
the Articles of War authorized the use of military commissions, the Court was not 
required to decide whether the President may convene military commissions wholly 
without congressional authorization. In Quirin, the Court expressly declined to decide "to 
what extent the President as Commander in Chief has constitutional power to create 
military commissions without the support of Congressional legislation." 317 U.S. at 29. 
However, the Court has strongly suggested that the President does possess constitutional 
power to establish commissions, though it may be subject to statutory limitation by 
Congress. Thus in Madsen, the Court stated, "In the absence of attempts by Congress to 
limit the President's power, it appears that, as Commander-in-Chief of the Army and 
Navy of the United States, he may, in time of war, establish and prescribe the jurisdiction 
and procedure of military commissions." 343 U.S. at 348. 

d. Congress Has Authorized the President to Establish This Militam Commission 
in The Uniform Code of Military Justice. 

While the Supreme Court has never decided whether the President needs 
congressional authorization to establish military commissions, it has clearly held that in 
Article 15 of the Articles of War Congress gave authority for the use of military 
commissions during and after WWII. See Exparte Quirin, 317 U.S. 1 (1942); In re 
Yamashita, 327 U.S. 1 (1946); Johnson v. Eisentrager, 339 U.S. 763 (1950). When 
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Congress enacted the UCMJ in 1951, it incorporated the general authorization for 
military commissions fiom the Articles of War into 10 U.S.C. $821, using identical 
language and explicitly relying on the Supreme Court's decision in Quirin. See H.R. REP. 
NO. 81-491 at 17 (1951); S. REP. 81-486 at 13 (1951): Thus it is beyond dispute that 
military commissions continue to fill a vital purpose in military justice in the modem era. 
The defense suggestion that the enactment of the UCMJ undermines the holding of 
Quirin and other Supreme Court precedents in favor of military commissions is clearly 
untenable. 

The power to bring unlawful enemy combatants to justice, is shared by both 
Congress and the President under the Constitution. Under Article I, $8, Congress has 
authority to "declare War," "raise and support Armies," and "make Rules for the 
Government and Regulation of the Land and naval Forces." U.S. Const. art. I, 58, cl. 11, 
12, 14. In addition, Congress has authority to "define and punish.. .Offenses against the 
Law of Nations." Id. art. I, 98, cl. 10. The authorization in 10 U.S.C. $821 to use military 
commissions to enforce the laws of war is certainlv a ~ermissible exercise of these . . 
legislative powers. The Court in Yamashita affirmed this understanding by explaining 
that congressional authorization of military commissions was an "exercise of the power 
conferred upon it by Article I, $8, cl. 10 of the Constitution to 'define and 
punish.. .Offenses against the Law of Nations.. .' of which the law of war is a part." 327 
U.S. at 7. 

A proper understanding of 10 U.S.C. $821 begins with its text. Section 821 is 
entitled "Jurisdiction of courts-martial not exclusive." and states: "The orovisions of this 
chapter confemng jurisdiction upon courts-martial do not deprive military 
commissions.. .of concurrent jurisdiction with respect to offenders or offenses that by 
statute or by the law of war may be tried by milit& commissions." 10 U.S.C. $821 
(emphasis added). This provision is necessary because 10 U.S.C. $818 defines the 
jurisdiction of general courts-martial to include "jurisdiction to try any person who by the 
law ofwar is subject to trial by military tribunal." By its terms, $821 assumes the 
existence of military commissions and declares that the broad jurisdiction of general 
courts-martial does not curtail the use of military commissions to the full extent permitted 
by past executive practice. By affirmatively preserving the jurisdiction of military 
commissions, $821 necessarily expresses congressional approval and sanction for their 
use. Indeed the Supreme Court concluded that identical language found in the Articles of 
War "authorized trial of offenses against the laws of war before such commissions." 
Quirin, 3 17 U.S. at 29 (emphasis added). 

The legislative history of $821 confirms legislative intent to approve the 
traditional uses of military commissions under past practice. When the language now 
codified in $821 was first included in the Articles of War in 1916, it was intended for the 

The House and Senate reports on H.R. 4080, which became the UCMJ, contain the same comment on 
Article 21: "This article preserves existing Army and Air Force law which gives concurrent jurisdiction to 
military tribunals other than court.-martial. The language of AW 15 [Articles of War, Art. 151 has been 
preserved because it has been construed by the Supreme Court (Exparle Quirin, 317 U.S. 1 (1942))." 
6 See also Quirin at 28: ''Eiy the Articles of War, and especially Article IS, See also Quirin at 28: "By the 
Articles of War, and especially Article 15, Congress has explicitly provided, so far as it may 
constitutionally do so, that military tribunals have jurisdiction to try offenders against the law of war.. ." 
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purpose of preserving the pre-existing jurisdiction of military commissions. The language 
was introduced as Article 15 of the Articles of war7 at the same time that the jurisdiction 
of general courts-martial was expanded to include all offenses against the laws of war. 
The Judge Advocate General of the Army testified before the Senate as the proponent of 
the new article. He explained that the purpose of Article 15 was not to create military 
commissions, but was intended to recognize them and preserve their authority: "It just 
saves to these war courts the jurisdiction they now have ..." S.Rep. No. 64-130, at 40 
(1916). 

Given the text and history of $821, the provision must be read as preserving the 
broad sweep of the traditional jurisdiction exercised by military commissions throughout 
American military history. The statute, in other words, endorses and incorporates 
executive branch practice. The Supreme Court has adopted precisely this understanding: 
"By.. .recognizing military commissions in order to preserve their traditional jurisdiction 
over enemy combatants unimpaired by the Articles [of War], Congress gave sanction.. .to 
any use of the military commission contemplated by the law of war." In re Yamashita, 
327 U.S. I, 20 (1946). In sanctioning the historic use of military commissions by the 
executive branch, Congress did not "attempt to codify the law of war or to mark its 
precise boundaries." Yamashita, 327 U.S. at 7. Instead, it simply adopted by reference 
"the system of military common law." Id. at 8. Similarly, in Madsen v. Kinsella, the 
Supreme Court determined that the effect of Article 15 was to preserve for military 
commissions "the existing jurisdiction which they had over such offenders and offenses" 
under the laws of war. 343 U.S. at 352. The Court summed up the constitutional origins 
of military commissions: "Since our nation's earliest days, such commissions have been 
constitutionally recognized agencies for meeting many urgent governmental 
responsibilities related to war. They have taken many forms and borne many names. 
Neither their procedure nor their jurisdiction has been prescribed by statute. It has been 
adapted in each instance to the need that called it forth." Id. at 346-47. 

Indeed, if $821 were read as restricting the use of military commissions and 
prohibiting practices traditionally followed, it would infringe on the President's express 
constitutional powers as Commander in Chief. The Quirin Court expressly declined "to 
inquire whether Congress may restrict the power of the Commander in Chief to deal with 
enemy belligerents" by military commissions. 317 U.S. at 47. Under Separation of 
Powers principles, a clear statement of congressional intent would be required before a 
statute could be read to effect such an infringement on core executive powers. See, e.g., 
Public Citizen v. Department ofJustice, 491 U.S. 440,446 (1989). 

Other references to military commissions in the UCMJ only serve to buttress the 
conclusion that Congress contemplated the continued active use of these tribunals as the 
exigencies of national defense required. Article 36 authorizes the President to promulgate 
rules of procedure and evidence for "courts-martial, commissions and other military 
tribunals." 10 U.S.C. $836. Section 836 supplements $821 by recognizing that the 

'The new Article 15 stated, like the current $821, that the "provisions of these articles conferring 
jurisdiction upon courts-martial shall not be consuued as depriving military commissions.. .of concurrent 
jurisdiction in respect of offenders or offenses that by the law of war may be lawfully mable by such 
military commissions." Act of August 29, 1916, 39 Stat. 619, 653. 
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President shall determine the rules of procedure that will govern military commissions. 
Section 850 authorizes the use of records from courts of inquiry in certain cases before 
courts-martial and military commissions. Finally, 10 U.S.C. $8904 and 906 specify two 
particular war-related offenses triable by courts-martial, that are also commonly tried by 
military commission. Read in conjunction with $821, these two particular references in 
the punitive articles cannot reasonably be read to restrict the subject matter jurisdiction of 
military commissions; rather they are given as cases in which Congress fully expected the 
use of military commissions for the trial of "any person" including U.S. servicemen. 

Any question about the continued vitality of $821 is dispelled by Congress's use 
of identical language in the "Military Extraterritorial Jurisdiction Act." 18 U.S.C. $3261 
(2004). This law was enacted in 2000 for the purpose of extending federal court 
jurisdiction over "persons employed by or accompanying the Armed Forces outside the 
United States." In so expanding the jurisdiction of Article 111 courts, Congress recognized 
the continuing role of military commissions and was careful to preserve their traditional 
jurisdiction and historic place in American law using the same operative language found 
in 10 U.S.C. $821.' 

The Defense insistence that military commissions must be authorized by Congress 
and not the President acting alone is fully answered by 10 U.S.C. $821. Congress has 
authorized the President to establish commissions when required in the exercise of his 
powers as Commander in Chief. In 1942, President Roosevelt invoked th'is same statutory 
authority to establish a military commission to try eight Nazi saboteurs captured in the 
United States and charged with conspiracy, spying, and other violations of the law of 
war. The defendants sought habeas corpus relief in the federal courts arguing inter alia 
that the President's order establishing the commission was unlawful and that 
commissions could not exercise jurisdiction over the defendants while the federal courts 
were open and functioning. 

Rejecting these challenges, the Supreme Court in Exparte Quirin held that the 
President had legislative authority to establish and use military commissions to try 
unlawful enemy combatants. After reviewing the meaning and scope of AW 15, the 
Court concluded: "By his Order creating the present Commission, [the President] has 
undertaken to exercise the authority conferred upon him by Congress, and also such 
authority as the Constitution itself gives the Commander in Chief, to direct the 
performance of those functions which may constitutionally be performed by the military 
arm of the nation in time of war." 317 U.S. l ,28 (1942). 

The Defense reliance on Exparte Milligan is also patently misplaced. Milligan 
was a Civil War era case that held that a military commission lacked statutory jurisdiction 
to try an American civilian in Indiana for conspiring to commit acts of rebellion against 
the United States. The Court made it clear that it would not countenance the trial of 
citizens in military courts within the territorial jurisdiction of the United States unless 

' "Nothing in this chapter [I8 U.S.C. 8 3261 et seq.] may be construed to deprive a court-martial, military 
commission, provost court, or other military tribunal of concurrent jurisdiction with respect to offenders or 
offenses that by statute or the law of war may be tried by a court-martial, military commission, provost 
court, or other militarytribunal." 18 U.S.C. 83261. 
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Congress expressly authorized such trials. Recently, the Court noted in Hamdi v. 
Rumsfeld, that if Milligan had been "captured while he was assisting Confederate soldiers 
by carrying a rifle against Union troops on a Confederate battlefield, the holding of the 
Court might well have been different." 124 S. Ct. 2633,2642. In Quirin, the Supreme 
Court made it clear that the congressional authorization for the use of military 
commissions permitted the trial of unlawful enemy combatants for violations of the law 
of war, even within the territorial jurisdiction of the United States when the civil courts 
were open and had concurrent jurisdiction over the offenses. 

The Defense does not deny that the UCMJ contains legislative authorization for 
the use of military commissions; rather, they argue that 10 U.S.C. $821 limits the subject 
matter jurisdiction of military commissions to violations of the law of war. As the 
statutory text makes abundantly clear, the jurisdiction of military commissions under the 
UCMJ is as broad as the law of war-and broader. In addition to subject matter 
jurisdiction over law of war offenses $821 states that military commissions have 
jurisdiction over offenders or offenses that by statute or by the law of war may be tried 
by military commission.. ." The PMO defines the jurisdictional reach of military 
commissions under that Order as extending to "any and all offenses triable by military 
commission." The apparent circularity of this language is explained by the fact that the 
President was authorizing the use of commissions to the full extent permitted by 
customary practice and 10 U.S.C. $821. 

Defense attempts to undermine the plain meaning of 10 U.S.C. $821 and the 
holding of Quirin are unpersuasive. Both remain vital and active sources of authority 
today and provide a clear basis for the PMO at issue in this case. In Quirin, the Supreme 
Court cautioned that courts must approach any challenge to the military orders of the 
President in time of war with great care: "[Tlhe detention and trial of petitioners- 
ordered by the President in the declared exercise of his powers as Commander in Chief of 
the Army in time of war and of grave public danger-are not to be set aside by the courts 
without the clear conviction that they are in conflict with the Constitution and laws of 
Congress constitutionally enacted." 317 U.S. 1,25 (1942). 

e. A Formal Declaration of War Is Not Rwuired Under Article 21, UCMJ. 

The Defense contends that the legislative authorization for the use of military 
commissions found in 10 U.S.C. $821 is operative only in time of congressionally 
declared wars. Nothing in the text or history of this law supports that view. A formal 
declaration of war by Congress is not required for the laws of war to be applicable to an 
armed conflict or enforceable by military commission under $82 1. Clearly, offenses 
tiable by military commission must occur under factual circumstances of armed conflict 
where the laws and customs of war are in operation. But if that condition is met, then 
$821 authorizes the use of military commissions. 

The president based the PMO on the specific finding that such a state of armed 
conflict exists: "International terrorists, including members of a1 Qaida, have carried out 
attacks on the United States diplomatic and military personnel and facilities abroad and 
on citizens and property within the United States on a scale that has created a state of 
armed conflict that requires the use of the United States Armed Forces." PMO, $ 1 (a). The 
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The President in this case has not relied solely on his own constitutional authority 
in establishing military commissions. Rather, he has invoked the general congressional 
authorization in $821 and also the specific authority to of the AUMF to use "all necessary 
and appropriate force" to defend the nation and prosecute the war on terrorists and those 
"nations, organizations and individuals" who have aided and abetted them. The Supreme 
Court has construed this authorization to empower the President to exercise all of the 
powers incident to the prosecution of war by the Commander in Chief: 

Therc can be no doubt that the individuals who fought against the United States in 
Afghanistan as part of the Taliban, an organization known to have supported the 
al Qaeda terrorist network responsible for those attacks, are individuals Congress 
sought to target in passing the AUMF. We conclude that the detention of 
individuals falling into the limited category we are considering, for the duration of 
the particular conflict in which they were captured, is so fundamental and 
accepted an incident of war as to bc an exercise of the "necessary and appropriate 
force" Congress has authorized the president to use. 

Hamdi v. Rumsfeld, 124 S. Ct. 2633,2640 (2004) (plurality opinion). The Court went on 
to say that AUMF gave the President authority to fight the war, and the "capture and 
detention of lawful combatants, and the capture, detention and trial of unlawful 
combatants, by 'universal agreement and practice' are 'importan[ incidents of war."' 
Hamdi, at 2640 (quoting Quirin). 

Since both the President and Supreme Court have found that a state of armed 
conflict exists, it is entirely lawful for the President to establish militaty commissions for 
the trial of those enemy combatants who violate the laws of war. Although there is not a 
formal declaration of war, as there was at the time that Quirin was decided, there is a 
state of great national peril and a congressional authorization for the President to exercise 
all necessary powers to prosecute a war against a1 Qaeda and those who assist them. The 
AUMF is an appropriate and functional equivalent to a declaration of war for purposes of 
$821. Under the Defense view, the President would be denied essential war powers 
authoritatively recognized by the Supreme Court. 

f. The President's Order to Establish Militan, Commissions Does Not Violate 
Separation of Powers Doctrine. 

The Defense contends that the President's Military Order violates the Separation 
of Powers doctrine by encroaching on legislative and judicial functions reserved to the 
other coordinate branches of government under the Constitution. This contention lacks 
merit because no separation of powers principle is violated where the President is 
exercising the very powers granted to him in Article I1 of the Constitution as discussed 
above. 

In Loving v. United States, 517 U.S. 748 (1996) , the Supreme Court considered a 
Separation of Powers challenge to the President's Article 36 powers. The petitioner in 
that case argued that the President's promulgation of aggravating factors for the death 
penalty in R.C.M. 1004 was an unconstitutional exercise of legislative powers. According 
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to the petitioner, Article 36 was an improper delegation of legislative power to the 
executive branch, lacking in any intelligible principle to guide the president's rule- 
making function. In rejecting this contention and affirming the petitioner's death 
sentence, the Court noted that the delegation under Article 36 was different in kind than 
delegations to ordinary administrative agencies of the executive branch. The Court 
explained: "[Tlhe delegation here was to the President in his role as Commander in 
Chief. Perhaps more explicit guidance as to how to select aggravating factors would be 
necessary if delegation were made to a newly created entity without independent 
authority in the area." Id. at 772. 

In Loving, the Court emphatically endorsed the President's independent 
constitutional powers in the area of military law. "The President's duties as Commander 
in Chief.. .require him to take responsible and continuing action to superintend the 
military, including courts-martial. The delegated duty, then, is interlinked with duties 
already assigned to the President by the express terms of the Constitution, and the same 
limitations on delegation do not apply 'where the entity exercising the delegated authority 
itself possesses independent authority over the subject matter."' Id. The Court declined 
to consider "whether the President would have inherent power as Commander in Chief to 
prescribe aggravating factors in capital cases." But readily held that "Once delegated that 
power by Congress, the President, acting in his constitutional office of Commander in 
Chief, had undoubted competency to prescribe those factors without further guidance." 
Id. at 773. 

Congress's longstanding decision both to recognize and approve the exercise of 
the President's wartime authority to convene military commissions to try violations of the 
laws of war reflects Congress's understanding that military exigencies require giving the 
President flexibility rather than detailed procedures in dealing with enemy fighters. That 
decision is entitled to just as much deference as Congress's decision to legislate detailed 
rules for the military's use of courts-martial in the UCMJ. See Youngsfown Sheet & Tube 
Co. v. Sawyer, 343 U.S. 579,635-636 (1952) (Jackson, J., concurring)("When the 
President acts pursuant to an express or implied authorization of Congress, his authority 
is at its maximum, for it includes all that he possesses in his own right plus all that 
Congress can delegate.") In these circumstances, the President's action is "supported by 
the strongest presumption and the widest latitude of judicial interpretation, and the 
burden of persuasion would rest heavily upon any who might attack it." Dames & Moore 
v. Regan, 453 U.S. 654,674 (1981) (quoting Youngstown, 343 U.S. at 637 (Jackson, J., 
concuning)). Hamdan could not possibly meet his burden in attacking the lawfulness of 
the military commissions because, as explained above, the Supreme Court has already 
squarely rejected the arguments he advances here. 

7. Resolution of Motion. The Defense Motion to Dismiss should be denied. 
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8. Oral Arpumn. The Prosecution is prepared to provide oral argument if desired. 
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