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The defense in the case of the United Sates v. David M. Hicks moves to dismiss
the charges against Mr. Hicks, and in reply to the government’ s response to the defense
motion states as follows:

1. Synopsis: The government has failed to proceed in accordance with rules for selecting
the commission panel. All charges against Mr. Hicks should be dismissed.

2. Facts: The question raised is a question of law.
3. Discussion:

The government argues that the its failure proceed in accordance with its own rules
for selecting the commission panel, which resulted in the systematic exclusion of every
officer in the pay grades of O-3 and below, does not matter because UCMJ Art. 25 does
not apply to military commissions. This argument in untenable.

The military commission process must afford the accused afair trial. The
prosecution contends that the Military Commission Orders (MCO) and Instructions (MCI)
establish afair system. However, an essential part of that system, indeed, of any system
designed to be fair and impartial, is the procedure for selecting panel members. The
procedures the government chose for the selection of commission panel members was
obvioudly based on the system that has developed from UCMJ Art. 25 and the case law
that flowed from it.> The case law and procedures derived from UCMJ Art. 25 define the
proper and fair way to select a panel of officersfor amilitary tribunal, and the deviation
from those standards in this case and commission robs this commission of any claim to
fairness.

Here, the government abjectly failed to follow its own rules in selecting the panel.
The prosecution now blithely argues that it was unnecessary for the government follow the
rules and procedures it created. Y et the failure to adhere the most fundamental of

! The difference between the selection criteria for members of court-martials and military commissions isthat
only commissioned officers may sit on commission panels whereas enlisted and warrant officers may sit on
courts-martial.



procedures defines most plainly the type of arbitrary and capricious behavior that deprives
the commission process of any claim to legitimacy. If the government is free to disregard
the rules— which themselves have in large part been created from whole cloth — it has
promulgated for this commission, then, in effect there are no rules at all, and such a
“system” makes a mockery of the pursuit of justice viafair and impartia proceedings.

Nor can the prosecution hide behind the Supreme Court’ s statements in Madsen v.
Kinsdlla to justify the government’ s arbitrary behavior. Regardless whether or not
procedures for one military commission can be altered for a subsequent commission
constituted in response to a different armed conflict, once procedures for a specific
commission and conflict are established, the government must abide by them.

In this case, systematically excluding officers in the pay grades of O-3 and below
constitutes per se unlawful command influence. Allowing such influence to invade the
commission selection process invalidates al claims the government makes to providing
Mr. Hicks with afair trial. The only adequate remedy is dismissal of all charges.

4. Evidence: Thetestimony of expert witnesses.

5. Relief Requested: The defense requests that all charges be dismissed.

6. The defense requests oral argument on this motion.
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