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1. Timeiness. This Reply is submitted within the timeframe established by Presiding
Officer Memorandum 4-2. The Prosecution requests that this motion be decided at the
Commission’s first opportunity.

2. Relief Sought. That the Military Commission preclude the admission of law professor
testimony on the law.

3. Facts. On 13 October 2004, the Prosecution filed a motionto “Preclude Attorney and
Legal Commentator Opinion Testimony Concerning Their Views of the Law.” The
Defense responded to this motion on 19 October 2004.

4. Discussion

The Defense Has Made No Showing as to Why the Commission Should Forego Legal
Briefs and Instead Receive the Testimony of Academics and Lawyers.

a. Asagenerd proposition, witnesses are permitted as aform of evidence to
establishor rebut factsin issue, not the law. The Defense asks the Commission to depart
from the norm to allow various academics to appear before the Commissionto offer their
viewson international and U.S. law. If called as witnesses, according to the Defense,
these professors have “the ability to examine a particular situation and comment and
explain how the law applies.” Defense Response to Prosecution Motion to Exclude All
Expert Witnesses (“Response”) p.2. Buit it is the Commission’s province, not that of law
professors proffered by the litigants, to determine “how the law applies.” Although the
Defense wishes to have these experts “testify in support of defense motions pending
before the commission” they also argue that the requested lawyers “are not advocates
for any party inthiscase.” Response, p.2. Based upon the information supplied by the
Defensg, it is apparent that these academics do have an opinion and will advocate a
positionon the lega issues before the Commission Such opinions on the law, however,
are traditionally and appropriately addressed in legal briefs or other submissions by
counsel.

b. The Defense maintains that the witnesses, in additionto being non-advocates
for the Defense, are “independent scholars” who, because of their legal training and



expertise, have superior knowledge of the law. Response, p. 2. However, only testimony
which is probative as to the facts a issue is admissible. The standard for admissibility of
evidence is set out in Military Commission Order (MCO) No.1 (6)(D)(1): “Evidence
shall be admitted if ... the evidence would have probative value to a reasonable person.”
“Evidence” pertainsto facts. A common definitionof “relevant evidence,” for example,
is evidence “tending to prove or disprove or disprove afact.” Black’sLaw Dictionary
(6" ed. 1990) (emphasis added); accord Mil. R. Evid. 401; Fed. R. Evid. 401.

c. Attempting to categorize these witnesses as “experts” is equally unavailing.
The Federal and Military Rules of Evidence, while not binding upon the Commission, are
illustrative. Both restrict expert witness testimony to questions of fact. Federal Rule of
Evidence 702 providesthe following: “If scientific, technical, or other specialized
knowledge will assist thetrier of fact to understand the evidence or to determine afact in
issue, awitness qualified as an expert by knowledge, skill, experience, training or
education, may testify thereto in the form of opinionor otherwise.” (See also, Mil. R.
Evid. 702 which is identical) (emphasis added). Witnesses who will offer only legal
opinions having no bearing on afact in issue should not be permitted to testify. That is
what legal briefs and cited authority are for.

d. The Defense correctly points out that the District Court in Fernandez-Roque v.
Smith, 622 F. Supp 887 (1980), heard testimony from two law professors. However,
there was no indication that this was over any objection and it was for the limited
purpose of determining, in the absence of other controlling law, what the existing
international custom was in a particular area. Furthermore, in considering this type of
testimony, the court cited the following language from a U.S. Supreme Court case
demonstrating that resort to the works of jurists, not testimony, is the norm:

Internationa law is part of our law, and must be ascertained and administered by
the courts of justice of appropriate jurisdiction as often as questions of right
depending upon it are duly presented for their determination. For this purpose,
where thereis no treaty and no controlling executive or legisative act or judicial
decision, resort must be had to the customs and usages of civilized nations, and,
as evidence of these, to the works of jurists and commentators who by years
of labor, research, and experience have made themselves peculiarly well
acquainted with the subjects of which they treat. Such works are resorted to by
judicia tribunals, not for the speculations of their authors concerning what the
law ought to be, but for trustworthy evidence of what the law redlly is.

The Paquete Habana, 1175 U.S. 677 (1900)(emphasis added). See also, United Statesv.
Yousef, 327 F.3d 56 (2" Cir. 2003).

! The United States Supreme Court noted and affirmed similar language in addressing the issue of
admissibility and probativeness in considering an earlier military commission: “The regulations prescribed
by General MacArthur governing the procedure for the trial of ['Y amashita] by the commission directed that
the commission should admit such evidence ‘asin its opinion would be of assistancein proving or
disproving the charge, or such asin the commission’s opinion would have probative value in the mind of a
reasonable man.”” Inre Yamashita, 327 U.S. 1, 18 (1946).



e. Litigants calling professorsto testify on the law implicates precisely the
concerns cited by the court in Specht v. Jensen, 853 F.2d 805 (10th Cir. 1988), cert.
denied, 488 U.S. 1008 (1989) when it held that it was error for the lower court to alow
expert testimony on the law. 1d. at 808. Primarily, an “expert” on the law supplants the
judge’ s role as the source of the law and creates confusion. Id. at 807. Secondarily, the
trial processis such that if one side calls an expert on the law, the other will do so as well.
Id. at 809. The result is an inefficient process with lengthy testimony of multiple
contradictory experts.

5. Ora Argument. This motion can be resolved without the necessity of oral argument.

6. Legal Authority. Beyond that already noted in the motion and response, the following
legal authority was cited:

a. The Paquete Habana, 1175 U.S. 677 (1900).

b. Black’s Law Dictionary (6" ed. 1990).
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