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The Defense in the case of the United States v. David M. Hicksforwards to the Appointing
Authority, the Defense' s objection to the structure and composition of the military commission on the
ground that, inter alia, it isnot based on any established judicia system.

Discussion:

1. Themilitary commission sructure isinvalid and is not based on any recognized legitimate system of
cavilian, crimind, internationd, or military law.

2. The commission system does not follow U.S. civilian or military jurigorudence, which provide for an
independent judge to decide issues of law, and a jury to decide issues of fact.

3. The commission system does not have the compostion established by internationd crimind tribunds,
inwhich only trained legal professonds sit as adjudicators of both law and fact.

4. The gtructure of the military commission is not based on any exiding legd system. It ismore akinto
the outdated pre-UCMJ court-maritdl sysem - a system that has been rglected by Congress and the
evolving standards of military justice as reflected in the UCMJ.

5. A system that utilizes members untrained in the lega professon to decide issues of law is
fundamentaly flawed. Thisfatd deficiency isonly compounded by the complex issues of internationd
law and law of war that will be litigated in a process devoid of any substantive or procedura guidance,
and which charges offenses not recognized by the law of war, and which have been created to operate
retrogpectively. These disciplines of the law require lega professionals with specific and sufficient
education in these subject matters, arequirement that al current members lack.

6 Thisintractable problem with the Commisson’s composition is exacerbated by the presence of one
lawyer B the Presiding Officer. The Presdent’s Military Order makes the equdity among al members
unmistakably dear, including the Presiding Officer. Y et the PO's unique status as alawyer will
inevitably exert undue influence on the other, non-lawyer, members with respect to their determination
of legd issues (particularly Snce, as objected to in a separate submission, the PO, who himself lacks
education in internationd law issues, intends to ingtruct the other members on the law). Thus, the
Commission, with its two-tiered composition of one lawyer and four non-lawyers, improperly, and
contrary to the PMO, positions the PO as a*“ greater among equals.”
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7. The use of the same members on four Smilar commissions only adds to the members confusion.
The members, uneducated in the subject matter, and untrained in the exercise of judicia respongibilities,
cannot be expected to compartmentalize four cases - which are proceeding smultaneoudy - so that they
can fathfully and effectively discharge their obligation to treet the legd and factud issuesin each
separately. Indeed, the common issues of law, and common mixed issues of law and fact, that each of
the cases will present will preclude these inexperienced members from affording each accused the
individuaized determination of the issuesto which heisentitled. Jurists are qualified in the abstract to
hear smilar cases and decide the law for each; jurors are never placed in the same position for obvious
reasons that gpply with more force here since they will aso shoulder the burden of deciding legd issues,
and mixed issues of law and fact.

Conclusion:
The Defense requests that al members be replaced with legal professionals who possess extensive

experience in internationd crimind law and/or the law of war, including the Geneva Convention and
other gpplicable internationa treaties and provisons.
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