


























































 
UNITED STATES OF AMERICA 
 
v. 
 
KHALID SHEIKH MOHAMMED; 
WALID MUHAMMAD SALIH MUBARAK 

BIN ‘ATTASH; 
RAMZI BINALSHIBH; 
ALI ABDUL AZIZ ALI; 
MUSTAFA AHMED AL HAWSAWI 
 

 
D-020 

 
Government Response  

 
to the 

Defense Motion to Allow Ex Parte 
Applications  

 
 

29 August 2008 

 
1.   Timeliness:  This response is timely filed.  In an email dated 14 August 2008, the 
Military Judge granted the Prosecution’s Special Request for Relief Regarding the 
Timing of the Filing of its Response to D-020 until 29 August 2008. 
 
2.   Relief Sought:  The Government respectfully requests the Military Judge deny 
the Defense Motion to Allow Ex Parte Applications. 
 
3. Overview:   Rule for Military Commissions 703(d) establishes the procedure for 
employment of expert witnesses.  The rule requires disclosure by the defense to the 
opposing party if it desires government funding.   There is no right under the law, rules, 
and procedures governing this commission to an ex parte hearing on such requests.  
While the Military Judge may – in unusual circumstances – permit ex parte or in camera 
proceedings to ensure a fair trial, the instances in which the Military Judge should do so 
are rare and the Defense has not demonstrated how any of the requests they anticipate 
filing require such treatment.1       
 
4.  Burden of Proof:  As the moving party, the defense bears the burden of 
persuasion.  See Rule for Military Commissions (RMC) 905(c).     
 
5.    Facts:  
 

a. On 4 August 2008, the defense “at the direction and, with the consent, of the 
pro se accused, Mr. Khalid Sheikh Mohammed and Mr. Ammar Al Baluchi (Ali Abdul 
Aziz Ali)” submitted a request to the Convening Authority seeking permission to submit 
all requests for resources and expert assistance directly to the Convening Authority and 
without notice to trial counsel.  Detailed counsel for Bin al Shibh joined in the request.  
See Attachment A to defense motion. 

  
b. On 11 August 2008, the Convening Authority denied the defense request for 

blanket authority and the defense request in Bin al Shibh’s case for a mitigation expert.  
                                                 
1  Of course, separate and distinct from the issues addressed in this motion, the Military Judge has the right 
and, at times, the obligation to hold ex parte or in camera proceedings with respect to the protection of 
national security information. 



The Convening Authority found no reason to deviate from the established procedures set 
out in RMC 703(d).  The Convening Authority further determined that the defense in Bin 
al Shibh’s case had failed to demonstrate “unusual circumstances” justifying a departure 
from Rule for Military Commissions 703(d) and suggested that they resubmit their 
request after notice to trial counsel.  See Attachments B and C to defense motion.    

 
c. On 12 August 2008, pro se accused, Khalid Sheikh Mohammed and Ali Abdul 

Aziz Ali, joined by counsel for Bin al Shibh and al Hawsawi, filed this motion requesting 
that the Commission allow ex parte consideration of their petition for expert assistance 
and other resources.   

 
d. The defense brief fails to clearly articulate the relief it seeks.  It is unclear from 

the defense filing whether the defense is requesting that the Military Judge direct the 
Convening Authority to consider all requests ex parte or whether the defense is seeking to 
bypass the Convening Authority and have the Military Judge rule on all requests for 
assistance. 
   

6. Discussion:   
 
       a. Rule for Military Commissions 703(d) establishes the procedure for 

employment of expert witnesses.  The process requires defense counsel to make an initial 
showing of necessity for expert assistance to the convening authority, with notice to the 
opposing party.  The initial request must set out the reasons why the expert is necessary 
and the cost of the employment.  This allows the Convening Authority to evaluate the 
request and determine whether substitutions are preferable - in most instances, to avoid 
wasteful expenditures.  If the Convening Authority denies the request, then defense 
counsel may renew the request with the military judge, who shall determine whether the 
testimony is relevant and necessary, and, if so, whether the Government has provided or 
will provide an adequate substitute.   The military judge may then grant the defense 
request for expert assistance or direct the Government to find an adequate substitute.  For 
purposes of this motion, the defense purports to lump all requests for assistance, such as 
requests for investigators, consultants, data processors and analysts, into this category.  
See footnote 1 to defense motion. 

 
  b. The defense acknowledges that the rules and procedures governing this 
Commission do not provide for such ex parte applications.  The defense is correct.  
Rather, the defense points to the American Bar Association Revised Guidelines for the 
Appointment and Performance of Defense Counsel in Death Penalty Cases to support its 
request to ignore the rules and procedures that govern this Commission. Of course, these 
guidelines are not binding on this Commission (or even on courts-martial), and where, as 
here, they contradict the established commission rules and procedures on the present 
issue, they cannot be relied upon for relief.  Finally, the defense contends that the recent 
decision by the Supreme Court in Boumediene v. Bush, 553 U.S. __, 128 S.Ct. 2229 
(2008) gave constitutional protections to the accused.  Of course, that misstates the nature 
and holding of that case, which addressed the narrow issue of the applicability of the 



Suspension Clause to certain enemy combatants detained at Guantanamo Bay who had 
been held for a number of years without being charged with or tried for offenses. 
 
 c. Although they are not binding on this Commission, two military cases, United 
States v. Garries, 22 M.J. 288 (COMA 1986) and United States v. Kaspers, 47 MJ 176 
(CAAF 1997), provide Military Judges in courts-martial with the authority to conduct ex 
parte proceedings if the circumstances are “unusual.”  It appears that the Convening 
Authority may have used this existing case law as a guide when she denied the defense 
request by Bin al Shibh’s counsel, pointing out that it had not “demonstrated any unusual 
circumstances that would justify a departure from the normal process.”  The request for a 
mitigation expert in this joint trial submitted by Bin al Shibh’s counsel is certainly not an 
unusual circumstance justifying an ex parte submission to the Convening Authority or 
hearing with the Military Judge.   Moreover, the Prosecution believes the defense is fully 
capable of obtaining expert assistance without revealing privileged information or 
prejudicing its case.  Blanket authority to ignore RMC 703(d) is not the answer.   
   
7. Conclusion:  The Prosecution is not interested in denying the defense resources 
necessary to ensure the accused receive a fair trial.  Procedures are in place to handle all 
reasonable requests for assistance.  The relief sought is unnecessary and the defense 
request finds no support in the law, rules, or procedures that govern these proceedings.  
Accordingly, the defense motion should be denied.   
 
8. Request for Oral Argument:  The Prosecution does not request oral argument 
but reserves the right to respond to any oral argument the defense may make.   
 
9. Respectfully submitted: 
 
 
 
//S// 
Robert L. Swann 
Prosecutor 
Office of Military Commissions 
 



 
UNITED STATES OF AMERICA 

 
v. 
 

KHALID SHEIKH MOHAMMED, WALID 
MUHAMMAD SALIH MUBARAK BIN 
‘ATTASH, RAMZI BIN AL SHIBH, ALI 
ABDUL AZIZ ALI, MUSTAFA AHMED 

ADAM AL HAWSAWI 

 
D-020 

 
Reply to Government’s Response to 

Defense Motion to Allow  
Ex Parte Treatment 

 
 

3 September 2008 

 

1.  Timeliness:  This reply is timely filed within the rules prescribed by the Military 

Commission Trial Judiciary. 

2.  Additional Relevant Facts:   

a.  At his arraignment, Mr. Aziz Ali in open court alluded to his treatment during 

his five years of detention.  He expressed frustration at the government’s failure to 

provide him with a lawyer when he was first arrested.  At the end of his initial colloquy, 

he alluded to his fear of those who have detained him (“I’m staying a few hours in the 

Court and I’m going back to them.”)  Draft transcript, U.S. v. Mohammed, et. al. (5 June 

2008) at page 134. 

b.  On 9-10 July 2008, the Military Judge conducted individual hearings to 

determine whether any accused was coerced or intimated in their election of rights.  At 

the outset of Mr. Ali’s hearing, standby counsel noted: 

DC [LCDR MIZER]:  I would note for the record that at 
the last hearing, there were a number of people seated in 
the rear of this courtroom.  And there are a number of 
individuals seated in the rear of the courtroom again, and I 
would just ask for the sake of preserving the record that 
these individuals also be identified.  And in particular I'm 
concerned about agency affiliations, Your Honor.  I think 
that at the last hearing Mr. al Baluchi mentioned that he 
was threatened by the CIA.   
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Draft transcript, U.S. v. Mohammed, et. Al. (9 July 2008) at page 2. 
 
The Military Judge acknowledged there were three individuals present who had not 

entered appearances on the record.  These individuals were not required to identify 

themselves. 

 c.  At the conclusion of the hearing, one of the individuals seated in the rear of the 

courtroom approached standby counsel and confirmed that he represented the Central 

Intelligence Agency. 

3.  Argument: The government’s perfunctory Response belittles the importance of this 

issue to the accused’s ability to make their defense in this capital case.  The government 

concedes that, under the law applicable to courts-martial, the military judge has the 

authority to approve ex parte requests in an appropriate case.  D-020, Gov’t Response, ¶ 

6.c.  It then ignores the factors that make this relief appropriate and necessary to a fair 

trial for these accused, from the special requirements of capital defense, to the 

constitutional rights that disclosure of defense requests puts in jeopardy. 

As the accused have explained in previous filings, there is an unusual need for 

expert assistance in every capital case, and an extraordinary need for it in these cases.  In 

a typical, noncapital case, there may be one or two experts on the one or two issues that 

are dispositive to the case – whether the defendant’s mental state at the time of the crime 

satisfies the requirements of the insanity defense, whether the fingerprints or other 

forensic evidence obtained at the scene of the crime is actually linked to the defendant, 

and so on.  Both sides – prosecution as well as defense – know from the outset of the case 

that these are the real issues, and thus what the defense is going to be.  The situation is 

entirely different in capital case, however, because the range of issues that can and must 
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be investigated and raised at sentencing is so broad.  Revealing the need for an expert in a 

particular area in the capital context thus reveals defense strategy, and sometimes 

privileged information, in a manner that gives the prosecution an unfair and 

unprecedented advantage.  That is the reason that the ABA Guidelines puts such 

emphasis on the critical need for ex parte proceedings with regard to defense requests for 

resources. 

Indeed,  the prosecution fails to address any of the constitutional provisions relied 

upon by the defense in seeking an order allowing for ex parte applications in this case, 

and instead elects to focus solely on the defense citation of the American Bar 

Association’s Guidelines for the Appointment and Performance of Counsel in Death 

Penalty Cases.  The Guidelines reflect the current practice in the overwhelming number 

of death penalty jurisdictions with respect to ex parte applications.  This position is 

further supported by the Supreme Court’s opinions in Ake v. Oklahoma, 470 U.S. 68 

(985) and Wardius v. Oregon, 412 U.S. 470 (1973).  The fact that there is no binding 

Commission’s precedent regarding the application of the Guidelines is no reason to reject 

them.  This Commission should rather take cognizance of the fact that the United States 

Supreme Court, which has ultimate power of review over these proceedings, treats them 

as the governing standard of care.   

  The Supreme Court has relied upon the ABA Revised Guidelines for the 

Appointment and Performance of Defense Counsel in Death Penalty Cases (“the 

Guidelines”) in numerous rulings.  See Rompilla v. Beard, 545 U.S. 374, 125 S.Ct. 2556 

(2005), n. 7 (same); Florida v. Nixon, 543 U.S. 175, 191, 125 S.Ct. 551 (2004) (same); 

see also, McKaskle v. Wiggins, 465 U.S. 168, 104 S.Ct. 944 (2002)(relying on ABA 
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Standards for Criminal Justice as authoritative); Sanchez-Llamas v. Oregon, 548 U.S. 

331, 382, 126 S.Ct. 2669 (2006)(dissent) (relying on commentary to ABA Standards for 

Conduct of Death Penalty Cases as authoritative).  In fact, the Supreme Court has 

repeatedly endorsed the ABA Guidelines by acknowledging: “[W]e long have referred 

[to these ABA Standards] as ‘guides to determining what is reasonable.’” Wiggins v. 

Smith, 539 U.S. 510, 524, 123 S.Ct. 2527 (2003), quoting Strickland v. Washington, 466 

U.S. 668, 688, 104 S.Ct. 2052 (1984).   

As detailed in the accused’s opening motion on the present issue, the ABA 

Guidelines explicitly provide for ex parte consideration of matters relating to expert 

assistance, so as to ensure independence from the prosecution. [D-020, at 5-6]  There is 

no reason not to abide by this Guideline here.  Doing so would be of no consequence to 

the government, and it would bring the Commission process in line with widely accepted 

federal practice. 

 There are numerous practical reasons for considering ex parte any defense request 

for expert assistance.  In requesting funding for expert assistance, the defense must 

demonstrate relevance and necessity. See R.M.C. 703(c)(2).  In order to make this 

showing, as to virtually any expert requests, the defense would have to reveal 

confidential information, including names and locations of family members or other 

persons an expert might interview.  The accused’s opening brief outlines in great detail 

the need to protect the attorney-client relationship and the confidential communications 

that arise therein.  [D-20, at 14-16].  This need is particularly compelling in this case 

where the accused have been held in isolation, deprived of their fundamental human 
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rights1, by the United States Government and are now forced to proceed with counsel 

provided by that same government. 

The prosecution speculates that perhaps the Convening Authority applied military 

cases of United States v. Garries, 22 M.J. 288 (C.M.A. 1986) and United States v. 

Kaspers, 47 M.J. 176 (C.A.A.F. 1997) in her denial of Mr. Bin al Shibh’s request for ex 

parte consideration of his request for a mitigation specialist.  Whatever the merits of that 

speculation, this Commission must make its own independent judgment of the merits of 

this request.     

If the Military Judge elects to apply Garries, there can be no doubt that this case 

cannot compare to any fact pattern ever confronted by a military-courts martial.  As the 

accused brief sets out, the current procedure would require the accused to make a 

particularized showing of need which would then be shared with the prosecution in 

determining whether he should receive expert assistance.  As the Commission is aware, 

the prosecution has failed to provide, or to even answer, the defense requests for 

discovery.  Consequently, the defense has only one source for information that could 

establish particularized need: the accused.  Disclosure of this information would thus 

violate their Fifth and Sixth Amendment rights, as well as the attorney-client privilege.  

On these facts, the ability to make ex parte applications is fundamental to a fair trial. 

Moreover, the accused do not have unrestricted access to select their counsel.  

They must proceed with military counsel.  The accused are justifiably distrustful of the 

system, viewing it as an extension of their detention.  Standby counsel for Mr. Aziz Ali 

noted his concern regarding the CIA’s presence and potential involvement in this case at 

the 9 July hearing.  Given this history, the accused are naturally adverse to revealing 
                                                 
1 See, Draft Transcript, U.S. v. Mohammed, et. al. (5 June 2008) at page 134. 
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information to the prosecution relevant to requests for expert assistance that the accused 

believe the Government may exploit to harm their family and acquaintances. 

The defense petitioned the Convening Authority to wall off members of the 

prosecution team to ensure a process that comports with fundamental fairness.  The 

prosecution does not need to know all the information entailed in a defense showing of 

relevance and necessity.2  The prosecution cites absolutely no basis for its having to 

review defense requests for expert assistance.  There is no such basis.  The Convening 

Authority is fully capable of conducting a review of expert requests, without prosecution 

participation.  When the Convening Authority refused to adopt this procedural protection, 

the defense petitioned the Commission.  The defense asserts that ex parte applications are 

constitutionally required in this case-both by the Convening Authority and the Military 

Judge.   

4.  Relief Requested:  The accused seek to submit any expert assistance request to the 

Convening Authority, ex parte.  Should the Convening Authority deny any such request, 

the accused then seek to submit an ex parte motion to the commission.  The accused aim 

to keep confidential any communications between defense counsel and the accused, to 

maintain the confidentiality of persons who would be contacted during any part of the 

defense investigation, and to preclude disclosure of defense strategy. 

5.  Oral Argument: The accused previously requested, and hereby affirm, their request for 

oral argument on this motion. 

                                                 
2 The accused recognize that the identity of fact witnesses at trial would likely have to be revealed.  The 
instant request for ex parte treatment does not purport to avoid disclosing witnesses to the government at 
such time that it will be appropriate.  The investigation of a case, however, entails speaking with many 
more individuals than simply those who would be witnesses at trial.  The accused seek to protect disclosure 
of the scope of any inquiries (including persons interviewed and locations visited) in which an expert might 
engage while assisting the defense in preparing for trial. 
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6.  Attachments: None. 

 
DATED this 3rd day September, 2008. 
             

Respectfully submitted,  
 
 

 
FOR:__________/s/_____________________ 
Khalid Sheikh Mohammed, Pro Se 
CAPT Prescott L. Prince, JAGC, USNR  David Z. Nevin 
LTC Michael Acuff, JA, USAR   Scott McKay  
Standby Counsel for Mr. Mohammed  NEVIN, BENJAMIN, McKAY & 
Office of the Chief Defense Counsel   BARTLETT, LLP 
Office of the Military Commissions   Advisory Civilian Counsel 

   
 

 
 
 
FOR:__________/s/_____________________ 
Ali Abdul Aziz Ali, Pro Se 
LCDR Brian Mizer, JAGC, USN   Jeffery Robinson 
MAJ Amy Fitzgibbons, JA, USAR   Amanda Lee 
Standby Counsel for Mr. Ali    Schroeter Goldmark & Bender 
Office of the Chief Defense Counsel   Advisory Civilian Counsel 
Office of Military Commissions     

   
 

 
 
 
BY:__________/s/_____________________ 
CDR Suzanne Lachelier, JAGC, USNR 
LT Richard E.N. Federico, JAGC, USN 
Detailed Defense Counsel for 
Ramzi bin al Shibh 
Office of the Chief Defense Counsel 
Office of Military Commissions    
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BY:__________/s/_____________________ 
MAJ Jon Jackson, JA, USAR 
LT Gretchen Sosbee, JAGC, USN 
Detailed Defense Counsel for 
Mustafa Ahmed Adam al Hawsawi 
Office of the Chief Defense Counsel 
Office of Military Commissions 
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