UNITED STATES OF AMERICA Defense Motion to Dismiss
for Failure to State an Offense and
\Z for Lack of Subject Matter Jurisdiction

under RM.C, 907
MOHAMMED JAWAD

May 28, 2008

1. Timeliness: This motion is filed within the timeframe established by the Military
Commissions Trial Judiciary Rules of Court and this Court’s orders dated 20 December 2007
and 15 February 2008 and within the specific deadline established for law motions by COL
Brownback on 7 May 2008,

2. Relief Requested: Pursuant to RM.C, 907(b)(1j(B), the Defense requests that this Court
dismiss Charges I & II against Mr. Jawad, “Attempted Murder in Violation of the Law of War”
and “Intentionally causing Serious Bodily Injury” in violation of the law of war See Charge
Sheet, citing 10 U.S.C. §950t.

3. Overview: Mr. Jawad is alleged to have thrown a hand grenade at two U.S. Soldiers and their
Afghan interpreter in Kabul, Afghanistan, on Dec 17, 2002, with intent to kill them, or, in the
alternative, to cause them serious injuries. Even assuming arguendo this factual allegation to be
true, the charges of attempted murder in violation of the law of war and intentionally causing
serious bodily injury in violation of the law of war must nevertheless be dismissed because the
conduct alleged to have been committed by Mr. Jawad does not fall within the scope of these
offenses. The MCA in general and the specific charged offenses are specifically limited to acts

- “in violation of the law of war.” The government’s apparent position is that Mr. Jawad’s alleged
status as an unlawful combatant automatically renders his acts “in violation of the law of war.”
No facts have been alleged which would constitute violations of the law of war. Irrefutable logic
and the canons of statutory interpretation prove conclusively that the government’s interpretation
of this language is flawed. Because Mr. Jawad’s alleged act of throwing a hand grenade at two
U.8S. servicemembers and their Afghan interpreter does not constitute a violation of the law of

war, the charges must be dismissed.
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4.. Burdens of Proof and Persuasion: Because this motion is jurisdictional in nature, the

Government bears the burden of proving jurisdiction by a preponderance of the evidence.
5. Facts:

a. On December 17, 2002, a hand grenade was thrown into the passenger compartment of
a vehicle transporting two U.S. soldiers, and their Afghan interpreter.

b. The Government alleges that this hand grenade was thrown by Mohammad Jawad,
and that he did so with the specific intent to kill the occupants, or, at least, with the specific

intent to cause them serious bodily injury.

¢. The Government alleges this attack was in the context of, and associated with, an

armed conflict.

6. Argument:

THE MILITARY COMMISSION LACKS SUBJECT MATTER JURISDICTION IN
THAT THE ALLEGED CONDUCT DOES NOT VIOLATE THE LAW OF WAR

There are two types of jurisdiction required for any criminal trial to proceed, personal or in
personam jurisdiction, and subject matter jurisdiction. The MCA has a personal jurisdictional
prerequisite that the accused persons be alien unlawful enemy combatants. Alien simply means
non US-citizen. The term unlawful enemy combatant is defined as “a person who has engaged
in hostilities. . . against the United States or its co-belligerents who is not a lawful enemy
combatant.” For the purposes of this motion only, the defense will assume that throwing a hand
grenade at two US soldiers in uniform is “engaging in hostilities against the United States.” The

defense will also concede, for the purposes of this motion, that Mr. Jawad is not a US citizen.
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For the purposes of this motion, the defense will assume that Mr. Jawad was not a lawful enemy
combatant (although the defense reserves the right and fully intends to dispute this in subsequent
proceedings). Thus, for the purposes of this motion, the defense will assume that there is in

personam jurisdiction over the defendant.

THERE IS NO PRECEDENT FOR TREATING MR. JAWAD’S ALLEGED CRIMES AS
‘ WAR CRIMES

In order to have subject matter jurisdiction over the accused, the government must prove that the
accused committed a violation of the law of war. The MCA purports to codify offenses that have
been “traditionally been triable by military commission.” As the Supreme Court made clear in
Ex Parte Quirin, the first question in a military commission case is “whether any of the act
charged is an offense against the law of war cognizable before a military tribunal.” 317 U.S. 1,
29 (1942)." Mr. Jawad is charged with attempt t0 murder and causing serious bodily injury of
U.S. Soldiers and an interpreter employed by the U.S. Forces in violation of the “law of war.”
For an offense to constitute a violation of the “law of war,” it must be recognized as an offense
against the law of war by “‘universal agreement and practice both in this country and
internationally.” See Hamdan v. Rumsfeld, 126 S. Ct. 2749, 2780 (2006) (plurality op.) (quoting
Ex Parte Quirin, 317 U.S. at 30); see also, e.g., The Paquete Habana, 175 U.S. 677, 711 (1900)
(“[T]he laws of nations . . . rests upon the common consent of civilized communities. It is of
force, not because it was prescribed by any superior power, but because it has been generally
accepted as a rule of conduct.””) The MCA states that it does not establish new crimes that did
exist before its enactment. Taking Congress at its word, this would limit the jurisdiction of
military commissions to law of war violations that were recognized prior to October 2006. A

review of war crimes prosecutions under the law of war prior to 2006 has failed to disclose any

! See also Hamdan, 126 S. Ct. at 2777 (“[A] law-of-war commission has jurisdiction to try only two kinds
of offense: ‘Violations of the laws and usages of war cognizable by military tribunals only,” and
‘[b]reaches of military orders or regulations for which offenders are not legally triable by court-martial
under the Articles of war.””) (citing W. Winthrop, Military Law and Precedents 839 (rev. 2d ed. 1920));
id, (noting that it “is undisputed that Hamdan’s commission lacks jurisdiction to try him unless the charge
‘properly set[s} forth, not only the details of the act charged, but the circumstances conferring
Jjurisdiction.’” (citing Winthrop at 842 (emphasis in original)); In re Yamashita, 327 U.S. 1, 13 (1946)
(“Neither congressional action nor the military orders constituting the commission authorized it to place
petitioner on trial unless the charge proffered against him is a violation of the law of war.”).
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examples of a person being prosecuted under the law of war under circumstances comparable to
those alleged in this case, In other words, there was no custom or practice of treating crimes of
this nature as law of war violations prior to 2006. Likewise, the defense has been unable to
unearth any statute or treaty which would characterize the alleged acts as law of war violations.
In short, merely attempting to kill or seriously injure lawful combatants with a hand grenade or
other lawful weapon, has never before been treated as a violation of the law of war. Of course, it
is difficult to prove conclusively that something does not exist. Having made a good faith effort
to locate applicable precedent, .including consultation with renowned experts in the area of the
law of war,z.and having found none, the defense believes the burden should shift to the
prosecution to prove that there is some relevant precedent. Failure to do so should result in

dismissal.

THE STATUS OF BEING AN UNLAWFUL COMBATANT IS NOT THE SAME AS BEING
“IN VIOLATION OF THE LAW OF WAR”

In charging Mr. Jawad’s acts (and similar acts by Omar Khadr) as violations of the law of war,
the government appears to be conflating two different concepts, unlawful combatancy
(unprivileged belligerency) and crimes in violation of the law of war, or war crimes. The U.S.
position seems to be that any act in the nature of combat committed by one who is not a lawful
combatant is automatically an act in violation of the law of war. The government may be relying
on a somewhat misleading comment in the Manual for Military Commissions in support of this
view. The comment, at MMC, Part IV, para. 6(a)(13)(c) states:

For the accused to have been acting in violation of the law of war, the accused must have
taken acts as a combatant without having met the requirements for lawful combatancy. It
is generally accepted international practice that unlawful enemy combatants may be
prosecuted for offenses associated with armed conflicts, such as murder; such unlawful
enemy combatants do not enjoy combatant immunity because they have failed to meet

the requirements of lawful combatancy under the law of war.

? See Attachments 1 and 2.
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It is true that lawful combatants may not be prosecuted for lawful acts of combatancy. Lawful
combatants may, of course, be prosecuted for violations of the law of war, (e.g. Lt Calley), but
not under the MCA, which is limited to unlawful combatants. It is also true that unlawful
combatants may be prosecuted for “offenses associated with armed conflicts, such as murder.”
This does not mean that unlawful combatants may be prosecuted for any offenses which occur in
the context of an armed conflict as a violation of the law of war. Offenses which are not
specifically in violation of the law of war, may nevertheless be violations of domestic criminal
law, and may be prosecuted in domestic criminal courts, “A war crime inherently requires an
overt infraction of the law of war, not just committing a domestic crime without combatant
immunity.”® Obviously, not all acts of violence committed by unlawful combatants are war
crimes. If Mr. Jawad had attempted to kill three Afghan civilians, it obviously would be a
violation of domestic criminal law and a matter for the Afghan criminal courts. It can not be that
the selection of a lawful military target would convert an ordinary crime to a war crime.
Perhaps the simplest way of defining a war crime is this: war crimes are acts for which even
lawful combatants would not receive combatant immunity. Thus, to determine if Mr.
Jawad’s acts are in violation of the law of war, we have to ask the questions, “Would Mr.

Jawad’s acts have been violations of the law of war, if committed by a lawful combatant?” The

clear answer is no.

The plain language of the MCA proves that the mere status of being an unlawful combatant is
not enough to convert an attempted murder or attempted aggravated assault into a violation of
the law of war. 10 USC § 950v(b)(13){A) begins: “Any person subject to this chapter who
intentionally causes serious bodily injury to one or more persons, including lawful combatants,
in violation of the law of war. . . 10 USC § 950v(b)(15) “Murder in violation of the law of war”
uses the same language: “Any person subject to this chapter who intentionally kills one or more
persons, including lawful combatants, in violation of the law of war. . .” The only persons

“subject to this chapter” that is, subject to the MCA, are “unlawful enemy combatants.” If the

? Id. See also Mohammed Ali v. Public Prosecutor, 1968 All ER 488 (1968) (Malaysia Privy Council
holding that a member of the Indonesian army who attacked an enemy while wearing civilian clothes in
Singapore could be tried under Malaysian domestic law because he did not comply with the requirements
of the Third Geneva Convention and was not operating as a member of the Indonesian forces at the time}).
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mere status of being an unlawful enemy combatant meant that intentionally killing or causing
serious bodily injury to someone was “in violation of the law of war” then it would be redundant
to include the phrase “in violation of the law of war.” “In violation of the law of war” obviously
means something different than “persons subject to this chapter.” Based on other language in the
statute, “in violation of the law of war” appears to mean “in violation of the law of war in
existence at the time this law was enacted.” The canons of statutory construction require that the
ordinary meaning of language be applied and that statutes not be interpreted in a way to render

language meaningless or redundant.

THE ACTS ALLEGEDLY COMMITTED BY MR. JAWAD DO NOT VIOLATE THE LAW
OF WAR |
The prohibitions on killing embodied in the law of war take two forms: certain means of warfare
are banned, and certain objects of attack are forbidden.* Neither of these proscriptions applies to
Mr. Jawad’s alleged conduct: the charges against Mr. Jawad do not allege that he murdered or

injured a protected person or killed using prohibited means.

In the context of an armed conflict, a lawful combatant could throw. a hand grenade into a vehicle
containing two persons in uniform and a third unidentified person. The military personnel,
combatants, are lawful military objectives under the law of war, as specifically recognized by the
MCA. (10 USC §950 v(a)(1)(A). The law of war plainly does not prohibit attempting to kill or
injure enemy soldiers, a fundamental element of armed conflict.’ For this reason, unqualified
“murder” and “attempted murder” are not listed as offenses in the Geneva Conventions or the

Hague Conventions—two treaties the Supreme Court has called “the major treaties on the law of

* See Major Richard Baxter, So-Called Unprivileged and Belligerency: Spies, Guerrillas, and Saboteurs,
28 Brit. Y.B. Int’t L. 323, 326 (1951); Norman A. Goheer, The Unilateral Creation of International Law
During the “War on Terror”: Murder by an Unprivileged Belligerent is not a War Crime, Bepress Legal
Series Working Paper 1871, at 12 (Nov. 8, 2006), available at http://law.bespress.com/expresso/eps/1871;
see also 1 International Committee of the Red Cross, Customary International Humanitarian Law 569
(Jean Marie Henckaerts & Louise Doswald-Beck eds., 2005) (listing war crimes compiled from a variety
of international legal sources).

> Peter Rowe, Murder and the Law of War, 42 N. Ir. Legal Q. 216 (1991) (“[A] fundamental effect of war
is the killing of enemy soldiers.”).
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war.” Hamdan, 126 S. Ct. at 2781.° In fact, “[n]o treaty (including the statutes governing
international courts such as the International Criminal Court, International Criminal Tribunal for
the Former Yugoslavia and International Criminal Tribunal for Rwanda) suggests that targeting a

combatant is unlawiful.

As to Mr. Omerk, the Afghan interpreter accompanying the two soldiers, he was either a lawful
target himself, or acceptable collateral damage. A risk of injury to one non-combatant,
(identified in the charges as a person “accompanying and employed by U.S. Forces™), during an
attack on two combatants is fully justified under the laws of war, as such collateral damage
would not be disproportional to the military advantage to be gained in the attack. The MCA
recognizes that collateral damage or death, damage or injury incident to a lawful attack” is not
punishable as a violation of the law of war. 10 USC §950v(a)(4)(A) and (B). The attack on
Assadullah Khan Omerk, is not charged as “Attacking Civilians” or “Attempted Murder of
Protected Persons.” One must conclude either that the U.S. does not consider Mr. Omerk to be a
civilian or protected person, or that the U.S. decided these crimes could not be charged because it
was “incident to a lawful attack.” If it was a lawful attack, then it was by definition, not in

“violation of the law of war.”

The hand grenade is undisputably a lawful weapon under the law of war, and has long been a

standard weapon issued to and used by U.S. soldiers and other lawful combatants worldwide.

In sum, Mr. Jawad did not commit an attack against a protected person or through a prohibited
means. Even assuming he qualifies for personal jurisdiction as an unlawful enemy combatant,
this status does not convert his alleged grenade toss into a war ¢rime. This Commission

therefore has no subject matter jurisdiction to try Mr. Jawad for attempted murder and causing

serious bodily injury. Charges I and II must be dismissed.

® See also Jack Beard, The Geneva Boomerang: The Military Commissions Act of 2006 and U.S.
Counterterror Operations, 101 Am. J. Int’1 L. 56, 61 (2007) (“[A]bsent some other violation, a war crime
based solely on the killing of a combatant who is engaged in hostilities is problematic under the Geneva
Convention.”), Further, attempted murder is not listed as an offense triable by the International Criminal
Court in the Rome Statute, a statute with more than 120 signatory nations that “provides the most
comprehensive, definitive, and authoritative list of war crimes.” Robert Cryer, Infernational Criminal
Law v. State Sovereignty: Another Round? 16 Eur. J. Int’l L. 979, 990 (2005).
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CONCLUSION

Military commissions and other war crimes tribunals have long been defined, in large part, by
their limited jurisdiction. The international law of war does not recognize injuring or attempting
to murder lawful military targets through the use of lawful weapons as war crimes. The MCA
only confers jurisdiction to this commission for violations of the law of war which existed at the
time the MCA was enacted; there is no precedent under the law of war for a prosecution under
comparable circumstances. Absent further evidence from the prosecution supporting the theory
that Mr. Jawad’s alleged act of throwing a hand grenade at US soldiers was in violation of the

law of war, the commission will have no choice but to dismiss all charges and specifications.

7. Oral Argument: The Defense requests oral argument as it is entitled to pursuant to RM.C.

905(h), unless the court is prepared to rule in the defense’s favor on the written submissions.
8. Witnesses and Evidence: None requested at this time.,

9. Certificate of Conference: The Defense has conferred with the Prosecution regarding the

requested relief. The Prosecution objects to the requested relief.

10. Request for public release: The defense requests permission to publicly release the

government’s response to this pleading and the court’s ruling as soon as possible.

Respectfylly Submitted,

Office of the Chief Defense Counsel
Office of Military Commissions
1099 14™ Street NW, Ste 2000E
Washington, DC 20005

(202) 761-0133, ext. 106
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11. Attachments;

1. Declaration of Professor Madeline H. Morris

2. Curriculum Vitae of Professor Madeline Morris
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AFFIDAVIT OF MADELINE H. MORRIS

I am a professor of law at Duke Law School where I teach Law of War, The Use of Force
in Internationa] Law, [nternational Criminal Law, Public International Law, and Criminal
Law. I graduated, summa cum laude, with a B.A from Yale University in 1986 and
graduated in 1989 from Yale Law School, where [ served as Senior Editor on the Yale
Law Journal, I currently serve as a member of the U.S. Secretary of State’s Advisory
Board on International Law. 1 have served as Director, Duke/Geneva Institute in
Transnational Law, Geneva, Switzerland; Visiting Professor, University Center for
International Humanitarian Law, Geneva, Switzerland; Consultant on the Brief for the
Petitioners in Boumediene v. Bush (US Supreme Court, Docket No. 06-1195); Consultant
to the Defense in US v. Charles Taylor, Jr. (conceming charges of torture and associated
crimes during the presidency of Charles Taylor, Sr. in Liberia); Consultant to the Us
State Department, Office of War Crimes Issues; Advisor to the Special Prosecutor,
Republic of Serbia; Co-counsel, with Akin Gump Strauss Hauer & Feld LLP, Washington,
DC. on cases before the European Court of Human Rights and the UN Human Rights
Committee; Senior Legal Counsel, Office of the Prosecutor, Special Court for Sierra
Leone; Advisor and Instructor, Specialized Training Seminar on International
Humanitarian Law, Belgrade, Serbia; Special Consultant to the U.S. Secretary of the
Army; Advisor on Justice to the President of Rwanda; and, Consultant and Adjunct
Faculty Member, US Naval Justice School. I served as Chief Counsel to the Officc of the
Chief Counsel for Military Commissions (as a Special Government Employee of the
Department of Defense) from 2006 through February of 2008. I have written extensively
in the field of the international law of war, as set forth in my curriculum vitae.

I have been asked to provide my independent expert opinion on the lawfulness of
the charges against Mohammed Jawad referred to trial by military commission. This
declaration represents my personal opinion as an expert in the field of the law of war. 1
have not been paid as an expert consultant and am not acting in any official capacity in
Mr, Jawad’s defense. In rendering my opinion, [ am relying upon my review of the
charges and other pleadings in the case and my knowledge and expertise in relation to the
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law of armed conflict, to include: my academic study and practical experience in this
field of law, my review of the Military Commissions Act and other relevant sources of
Iaw, and determinations reached and made in accordance therewith,

Mohammed Jawad is charged with attempted murder in violation of the law of
war under sections 950v (b)(15) and 950t (a) of the Military Commissions Act of 2006
(MCA). The facts alleged do not constitute the crime charged. The elements of murder
in violation of the laws of war, under both the law of war and the MCA, require that the
atternpted murder was committed in a manner that violatcs the law of war, As shall be
dcmonstrated.below, this requires that the attempt was made against an unlawful target or
employed an unlawful weapon or method, A soldier is a lawful target; and the use of &
grenade is a lawful method of combat. The acts alleged to have been committed by Mr.

Jawad, therefore, do not constitute “attempted murder in violation of the laws of war”

under the MCA.

Section 950v (b)(15) of the MCA states,
MURDER IN VIOLATION OF THE LAW OF WAR.—ADNY person
subject to this chapter who intentionally kills one or more persons,
including lawful combatants, in violation of the law of war shall be

punished by death or such other punishment as a military commission
under this chapter may direct.

To interpret that provision of the MCA to impose criminal liebility on any unlawful
combatant who commits attempted murder by a method and against a target that is lawful
under the law of war would render meaningless a significant portion of that statutory
language.

MCA 950v (b)(15) begins by requiring that the accused be “[a] person subject to

this chapter.” This is not merely a jurisdictional provision. The jurisdiction of military
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commissions is addressed elsewhere in the MCA (§ 9483). For jurigdictional purposes,
unlawful combatant status must be proved by 2 preponderance of the evidence. As the
Court of Military Commissions Review (CMCR) has stated, the MCA “allow(s] the
military commission’s exercise of jurisdiction where ‘unlawful enemy combatant’ status has
been established by a preponderance of the avidence.”! By contrast, the clause within §950v
(b)(15) requiring for conviction that the accused must be “[a] person subject to this
chapter” is a substantive part of the offense that must be proved beyond a reasonable

doubt. As stated by the CMCR,

The burden of raising the special defense that one is entitled to lawful

combatant immunity rests upon the individual asserting the claim, Lindh,

212 F. Supp. 2d at 557-58. Once raised before a military commission, the

burden then shifts to the prosecution 1o prove beyond & reasonable doubt

that the defense does not exist. RM.C. 916(b).?
Section §950v (b)(15) thus establishes, in its first clause, that unlawful combatant status
is a substantive component of the offense.

Section §950v (b)(15) requires, in addition, that the murder was committed “in
violation of the laws of war.” If the latter clause required only that the killing was
committed by an unlawful combatant, then it would be redundant of the first clause,
which requires, precisely, that the killing was committed by en unlawful combatant.
Rasic canons of statutory construction require that 2 statute be construed in a way that
does not render part of its language meaningless or redundant. A proper interpretation of
§950V (B)(15), thus, clearly must recognize the dual requirements that the killing

was committed by an unlawful combatant and in a maaner violating the laws of war.

1 United States v. Khadr, CMCR 07-001 at 7.

2 14 at 24-25.
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To my knowledge, all of the sources of the law of war indicate that, to constitute a
violation of the law of war, an attempted murder must have been commiitted against an
unlawful target or using an unlawful method. A member of the armed forces is a lawful
target; and the use of a grenade is a lawful method. .Thr: fact that an act—including
murder or attempted murder—was committed by an unlawful combatant does not make it
a violation of the law of ﬁaar.

The Geneva Conventions of 1949 specify the acts that would constitute violations of
the law of war when committed againsi persons protected by the four conventions. The
categories of persons protected'under the Conventions are: military personnel who are
hors de combat because of injury or shipwreck; prisoners of war; and civilians. Persons
protected under the four Geneva Conventions of 1949 do not include military personnel
active in an armed conflict. Therefore, none of the violations specified in the Geneva
Conventions would be-applicable 10 the facts alleged in the case of Mohammed J awad.

The Hague Convention of 1907 specify prohibited weapons and methods of combat.’
Nothing in the Hague Conventicns would prohibit the use of a grenade against military
personnel active in an armed conflict. The statutes of the International Criminal
‘I‘ribunals. for the former Yugoslavia and Rwanda, the International Criminal Court
(including its annex on the elements of crimes),* and the Special Court for Sierra Leone
contain no provision that would treat the conduct in question as a violation of the law of
war; nor am I aware of any aspect of the customary international law of war that would

do so. Engaging in combat (including killing)—as & lawful or an unlawful combatant—

* The Hague Conventions also contain provisiona on protected persons that formed the precursors to the

Geneva Conventions of 1949,
4 The “Elements of Crimes” annex to the ICC Statute was negotiated and endorsed by the United States.

Indsed, it was lacgely drafted by Col. Bill Leitzau, USMC during his assignment to the US State
Department’s Office of War Crimes [ssues.
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does not constitute a violation of the law of war unless the combat activity is conducted
through an unlawful method or against an unlawful target.

Unlawful combatant status does have significant effects under the MCA and the law
of war; but those effects do not include liability for acts of violence by an unlawful
combatent by & lawful method and against a lawful target. Under the law of war and the
 MCA, unlawful combatant status deprives a combatant of POW status. Under the MCA,
unlawful combatant status also deprives him of the power to invoke rights under the
Geneva Conventions of 1949, and renders him subject to trial by military commi_ssion.

Most significantly for present purposes, under both the MCA and the law of war,
unlawfil combatant status deprives a combatant of the immunity from municipal liability
to which a lawful combatant is entitled. A jawful combatant may not be prosecuted for
domestic crimes, such as murder, when the acts were committed as combat activities
caried out in compliance with the law of war. By contrast, lacking that immunity,
unlawfu) combatants may be prosecuted for the domestie crimes—such as murder—
constituted by their combat activities, The 2bsence of immunity from domestic
prosecution does not, however, suggest in any way that those domestic crimes are
violations of the law of war; and it does not render an attempted murder by an unlawful

combatant a “crime triable by military commission™ under the MCA.

In conclusion, the conduct alleged to have been committed by Mohammed Jewad
does not constitute “attempted murder in violation of the law of war” under the MCA.
Because the facts alleged do not constitute the crime charged under the MCA, subject

matter jurisdiction over that conduct is lacking. Itis my professional opinion that, under
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 the relevant terms and provisions of the MCA, this commission lacks jurisdiction in the

present case,

Under penalty of perjury, [ swear the foregoing to be true and accurate (o the best of my
knowledge and belief.

% /28 /p¥

Madeline H. Morris Date
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MADELINE MORRIS

Duke Law School
Durham NC 27708-0360 USA
(919) 613-7049
morris{@law.duke edu

EDUCATION:
Hague Academy of August 1995
International Law Certificate, Public International Law
Yale Law School J.D. 1989
Yale College B.A. 1986
Major: Sociology
University of Copenhagen, September 1983 - December 1983
Danish International Studies Junior Semester Abroad
State University of New York September 1981 - May 1983
at Stony Brook Transferred with junior standing
to Yale College
ACADEMIC HONORS:

Senior Editor, Yale Law Journal, 1988-89.
Summa cum laude, Yale College, 1986.
Phi Beta Kappa, Yale College, 1986.

Distinction in Major, Yale College, 1986.




EMPLOYMENT:

1995-Present Professor of Law, Duke Law School, Durham, NC.

1995-2005

May 2003

1993-1995

1990-1993

1989-1990

1989

1988

1987

1986
1985

1984

Director, Duke/Geneva Institute in Transnational Law, Geneva,
Switzerland.

Visiting Professor, University Center for International Humanitarian Law,
Geneva, Switzerland.

Associate Professor of Law, Duke University School of Law, Durham,
NC.

Assistant Professor of Law, Duke University School of Law, Durham, NC.

Law clerk to Judge John Minor Wisdom, US Court of Appeals for the
Fifth Circuit.

Summer associate, Heller, Ehrman, White & McAuliffe, San Francisco,
CA.

Summer associate, Ennis, Friedman & Bersoff, Washington, DC.

Summer associate, American Civil Liberties Union, National Legislative
Office, Washington, DC.

Summer staff, Law Offices of Parmet & Parmet, Woodbury, NY.
Consultant, Playboy Enterprises, Legal Department, Chicago, IL.

Intern, Office of the District Attorney, Suffolk County, NY.

APPOINTED AND ADVISORY POSITIONS:

2006-2008

2006-2008

2007

2006

Member, US Secretary of State’s Advisory Committee on
International Law,

Chief Counsel to the Office of the Chief Defense Counsel, Office of
Military Commissions, US Department of Defense.

Consultant, Brief for the Petitioners, in Boumediene v. Bush, US Supreme
Court, Docket No. 06-1195,

Consultant to the Defense in US v. Charles Taylor, Jr., concerning
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2005-2006

1999-2004

2005

2005

2002-2004

2001

1997
1995-1997

1996

charges of torture and associated crimes during the presidency of
Charles Taylor, Sr. in Liberia.

Advisor to the Office of the Chief Defense Counsel, Office of Military
Commissions, US Department of Defense.

Consultant to the US State Department, Office of War Crimes
[ssues.

Advisor to the Special Prosecutor, Republic of Serbia.

Co-counsel, with Akin Gump Strauss Hauer & Feld LLP, Washington, DC,
on cases before the European Court of Human Rights and the UN Human
Rights Committee.

Senior Legal Counsel, Office of the Prosecutor, Special Court for Sierra
Leone,

Advisor, Specialized Training Seminar on International Humanitarian
Law, Belgrade, Serbia.

Special Consultant to the US Secretary of the Army.
Adpvisor on Justice to the President of Rwanda.

Consultant and Adjunct Faculty Member, US Naval Justice School,
Newport, RI.

BRIEFINGS, TESTIMONY, AND WORKING GROUPS:

2007

2006

2006

2005

2005

Presentation to the US Secretary of State’s Advisory Committee on
International Law concerning preventive detention in counterterrorism.

Testimony before the US Senate Committee on Foreign Relations
concerning US ratification of a proposed extradition treaty with the United
Kingdom, Washington, DC, July 21, 2006.

Working Group on “The US Military and the International Criminal
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Criminal Court.” Presented at International Law Weekend, convened by the American
Branch of the International Law Association, New York, NY, Nov. 12-14, 1998.

“Factors Determining the Current and Future Posture of Rwandan National Justice.”
Presented at a Mecting of Experts on Post-Conflict Justice convened by European

11




Parliamentarians for Africa, New York, NY, Nov. 6-7, 1998,

“Prospects for International Guidelines on Accountability for Genocide, War Crimes and
Crimes Against Humanity.” Presented at the conference, “Accountability for
International Crimes and Serious Violations of Fundamental Human Rights,” convened
by the International Institute of Higher Studies in Criminal Sciences, Siracusa, Italy, Sept.
17-21, 1997.

“Prospects for the Development of Guidelines Against Impunity for International
Crimes.” Presented at the conference, “Eliminating Impunity for International Crimes
and Serious Violations of Human Rights,” convened by the U.S. Holocaust Museum and
the DePaul University International Human Rights Law Institute, Washington DC, April
13, 1997.

“Rape, War and Military Culture.” Presented at the conference, “Military Policy,
Military Culture,” convened by Cornell University Peace Studies Program, Baltimore,
MD, April 4-6, 1997, '

“Justice After Genocide: The Case of Rwanda.” Presented at the Dickinson Scholar
Series, Dickinson School of Law, Carlisle, PA, March 7, 1997.

“Justice in the Wake of Genocide: National and International Tribunals in Rwanda.”
Presented at the International Law Weekend meetings, sponsored by the American
Branch of the International Law Association, New York, NY, Nov. 1-2, 1996,

“The Trials of Concurrent Jurisdiction: National and International Prosecution of Crimes
Against Humanity.” Presented at the conference, “Justice in Cataclysm: Criminal
Tribunals in the Wake of Mass Violence,” convened by Duke Law School in conjunction
with the Office of the Prosecutor, International Criminal Tribunals for the former
Yugoslavia and Rwanda, July 19-21, 1996, Brussels, Belgium.

“National and International Prosecution of Crimes Against Humanity.” Presented at the
Law Review Lecture Series, Wake Forest Law School, Winston-Salem, NC, Jan. 23,
1996.

“Prosecution of Crimes of Mass Violence.” Presented at the International Journalists
Program of the DeWitt Wallace Center for Communications and Journalism, Duke
University, Durham, NC, Feb, 29, 1996,

“Prosecuting Crimes of Mass Violence: Criminal Justice in National and International
Fora.” Presented at the 1996 meetings of the American Association of Law Schools, San

Antonio, TX, joint session of the Criminal Law and International Law Sections.

“Approaches to Criminal Justice in Rwanda.” Presented at the Conference on Genocide,
“Impunity, and Accountability,” convened by the Office of the President of Rwanda,

12




Nov. 1-5, 1995, Kigali, Rwanda.

“Violent Crime in Military Organizations.” Presented at the April 1994 Colloquium of
the University of Georgia Humanities Center, Athens, GA, April 27, 1994.

“Gender Analyses in the Study of War.” Presented at the April 1994 meeting of the
Triangle Universities Security Seminar, Raleigh, NC, April 13, 1994.

“Rape in War.” Presented at the 1993 Meetings of the International Society for the
Study of Post Traumatic Stress Disorder, San Antonio, Texas,

“Rape, War, and Military Culture.” Presented at the 1993 Rockefeller Foundation
Conference on Gender and War, Bellagio, Italy.

“Rape in War.” Presented at the May 1993 meeting of the Kyoto Feminist Studies
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UNITED STATES OF AMERICA GOVERNMENT’S RESPONSE

V. To the Defense’s Motion to
Dismiss for Failure to State an Offense
MOHAMMED JAWAD and for Lack of Subject Matter
Jurisdiction under R.M.C. 907
3 June 2008
1. Timeliness: This motion is filed within the timelines established by the Military

Commissions Trial Judiciary Rules of Court and the Military Judge’s orders regarding

scheduling.

2. Relief Requested:  The Government respectfully requests that the Defense’s
motion to dismiss charge 1 and II, murder in violation of the laws of war and intentional

infliction of serious bodily injury (“Mot. to Dismiss Charges™), be denied.

3. Overview:  Although the law of war initially evolved to handle armed conflicts
involving lawful combatants who mutually respect the rules, conventions, and customs of
warfare, it also applies to individual terrorists and terrorist organizations—such as the
accused—who clearly flout those rules. Moreover, the law of war has long prohibited
murder, its attempt and the infliction of serious injury upon soldiers by individuals who
lie in wait, dressed as a civilian, before attacking and attempting to kill soldiers abiding
by the law of war. Murder, its attempt, and the intentional infliction of serious bodily
injury have been cognizable violations of the law of war for centuries and this court has

jurisdiction to hear this case. Therefore, the motion to dismiss should be denied.

4. Burden and Persuasion:  To the extent the Defense attempts to equate the
accused’s actions with those of a lawtul combatant, the Defense bears the burden of
proving that he is entitled to lawful combatant immunity. See United States v. Khadr,
CMCR 07-001, at 7 (Sept. 24, 2007). Otherwise, the Prosecution bears the burden of
demonstrating the factual basis for jurisdiction by a preponderance of the evidence. See

Rule for Military Commissions (“RMC”’) 905(c)}(2)(B).



s. Facts:

A. On 17 December 2002, Mohammed Jawad -- wearing civilian clothing,
under no responsible command, carrying his weapons concealed on his person -- threw a
Soviet-manufactured hand grenade into a vehicle in which two U.S. Special Forces
sergeants and their Afghan interpreter were riding. The victims had been driving through

the streets of Kabul on a humanitarian mission.

B. Before throwing the grenade through the rear window of the vehicle in
which the victims were riding, Jawad permitted other Coalition soldiers (including Turks
and Germans) to pass by so that he could target Americans. During his subsequent
interviews by Afghan and Coalition forces, Jawad admitted that he threw the grenade and

boasted that, if given the chance, he would do so again.

C. The two Special Forces soldiers—one of whom almost bled to death—
have endured dozens of surgeries and continue to suffer the effects of their wounds today.
By contrast, photographs and medical examinations taken and conducted within hours

after Jawad’s apprehension establish that he suffered no physical injuries before or after

his capture.

D. The Special Forces unit appointed its battalion chaplain as a “human rights
observer” to ensure that U.S. service members respected Jawad’s rights at all times.
E. Jawad is currently detained at the U.S. Naval Station, Guantanamo Bay,

Cuba.

6. Discussion:

A. THE MCA CONCLUSIVELY ESTABLISHES JURISDICTION

1. The Defense asserts that Congress cannot create military commission
jurisdiction tor attempted murder in violation of the law of war and intentional infliction
of serious bodily injury because, in the Defense’s view, Congress does not have the

power to do so. This assertion is plainly inconsistent with the United States Constitution.



(a). The Constitution vests Congress with the exclusive authority “[t]Jo define and
punish . . . Offenses against the Law of Nations.” U.S. Const. Art. 1, § 8, cl. 10 (emphasis
added). Exercising that authority in the Military Commissions Act of 2006 (“MCA”™),
Congress unequivocally declared murder in violation of the law of war, its attempt, and
the intentional infliction of serious bodily injury to be crimes triable and punishable by

military commissions.

i. MCA codifies “offenses that have traditionally been triable by military
commissions.” 10 U.S.C. § 950p(a). Two such offenses, triable by a military
commission, are attempted murder committed in violation of the law of war and

intentionally inflicting serious bodily injury. See id. §§ 950v(b)(15) and §§ 950v(b)(13).

ii. Even if Congress were incorrect in its assessment that those crimes
“have traditionally been triable by military commissions,” that alone would not prevent
Congress from directing that those crimes — as defined by Congress -- be tried
nonetheless by military commissions regardless, since Congress has the constitutional
authority to define, by statute, the jurisdiction of military commissions. See, e.g.,
Hamdan v. Rumsfeld, 126 S. Ct. 2749, 2774-75; see also id. at 2780 (plurality op.).
Congress has done so here with respect to both attempted murder in violation of the law

of war and the intentional infliction of serious bodily injury.



B. ATTEMPTED MURDER IN VIOLATION OF THE LAW OF WAR AND
INTENTIONAL INFLICTION OF SERIOUS BODILY INJURY ARE WAR CRIMES,
TRIABLE BY MILITARY COMMISSION

1. The MCA reflects the exercise of Congress’ authority to “define and punish”
murder and its attempt as “Offenses against the Law of Nations.” U.S. Const. Art. [, § 8,
cl. 10. Congress’s judgment is firmly rooted in U.S. law and international law and
custom, both of which recognize that a combatant commits murder when he kills another
person in a manner that is not sanctioned by the laws of war. The same reasoning applies
to an attempt to murder in violation of the law of war and to the intentional infliction of
serious bodily injury in violation of the law of war. This argument is strengthened by the
Defense’s opinion that intentional infliction of serious bodily injury is a lesser included

offense of attempted murder. See Mot. to Dismiss II.

2. The Defense concedes, see Mot. to Dismiss Charges at 6, that killing through
prohibited means constitutes a violation of the law of war. One of those prohibited
means—which is as old as the law of war itself—is murder committed by a combatant
who fails to fight as a lawful belligerent. As Justice Iredell noted in 1795, “hostility
committed without public authority” is “not merely an offence against the nation of the
individual committing the injury, but also against the law of nations . . ..” Talbot v.

Janson, 3 U.S. 133 (1795) (Iredell, J., concurring) (emphasis added).

(a). Individuals “who take up arms and commit hostile acts without
having complied with the conditions prescribed by the laws of war for recognition as
belligerents are, when captured by the injured party, not entitled to be treated as prisoners
of war and may be tried and sentenced to execution or imprisonment.” U.S. Army Field
Manual No. 27-10, Article 80, 18 July 1956 (citation omitted). See also id., Articles 81,
82. Historically, summary execution of those caught committing acts of unlawful
belligerency, sometimes termed “unlawful combatants” or “unprivileged belligerents,”
has not been uncommon. See, e.g., United States v. List (“Hostage Case™), 11 Trials of

War Criminals 1223 (GPO 1950).

(b). Colonel Winthrop, in a treatise that the Supreme Court has called the



“the Blackstone of Military Law,” Hamdan v. Rumsfeld, 126 S. Ct. 2749, 2777 (2006),

noted:

Irregular armed bodies or persons not forming part of the organized forces

of a belligerent, or operating under the orders of its established

commanders, are not in general recognized as legitimate troops or entitled,

when taken, to be treated as prisoners of war, but may upon capture be

summarily punished even with death.
Winthrop, Military Law and Precedents, 783 (1895, 2d ed. 1920). During the Civil War,
military commissions were used frequently to try and punish unlawful combatants “who
engaged in the killing . . . of peaceable citizens or soldiers.” Id. at 784 (emphasis added).
Critically for purposes of this motion, many were sentenced to death “for homicide.” Id.

at 784 n.57. See also id. at 839 (emphasizing that murder was one of the crimes “most

frequently brought to trial before military commissions” during the Civil War).

(c). Similarly, in a 142-year-old opinion, which remains binding on the
Executive Branch, the Attorney General emphasized that “[a] bushwhacker, a jayhawker,
a bandit, a war rebel, an assassin, being public enemies, may be tried, condemned, and

executed as offenders against the laws of war.” 11 Op. Atty. Gen. 297, 314 (1865).

(d). Lieber’s Code, General Order No. 100 War Department, April 24,
1863, recognized the distinction between lawful and unlawful combatants as well. Under
Article 57, “|s]o soon as a man is armed by a sovereign government, and takes the
soldier’s oath of fidelity, he is a belligerent; his killing, wounding, or other warlike acts
are not individual crimes or offenses.” By contrast, those who “commit hostilities,
whether by fighting, or inroads for destruction or plunder, or by raids of any kind,
without commission, without being part and portion of the organized hostile army . . .

shall be treated summarily as highway robbers or pirates.” Article 82.

(e). Given that unlawful belligerents historically could be summarily
punished—and even executed—under the law of war, it follows a fortiori that they may

be tried by military commissions. Thus, the Supreme Court has held:



By universal agreement and practice the law of war draws a distinction
between those who are lawful and unlawful combatants. Lawful
combatants are subject to capture and detention as prisoners of war by
opposing military forces. Unlawful combatants are likewise subject to
capture and detention, but in addition they are subject to trial and

punishment by military tribunals for acts which render their belligerency
unlawful.

Ex parte Quirin, 317 U.S. 1, 30 (1942) (emphasis added).

(f). Here, the accused has been charged for attempting to commit murder
and intentionally inflicting serious bodily injury without combatant immunity and in
violation of the law of war. Specifically, the accused unlawfully engaged in combat by
fighting outside of responsible command, by fighting without wearing a distinctive
emblem, by failing to carry his arms openly, and by flaunting the laws and customs of

war by feigning to be a non-combatant. Compare Hague Regulations, Annex, Art. 1.

i. Under the law of armed conflict, only a lawful combatant
enjoys “combatant immunity” or “belligerent privilege” for the lawful conduct of
hostilities during armed conflict. See, e.g., Padilla v. Bush, 233 F.Supp.2d 564, 592
(S.D.N.Y 2002), rev’d on other grounds, 542 U.S. 426 (2004). Those considered
“lawful combatants” under the law cannot be prosecuted for belligerent acts—including
the killing, attempted killing or injury of an enemy soldier—if they abide by the law of
armed conflict. See id. at 592 (citing United States v. Lindh, 212 F. Supp. 2d 541, 553
(E.D. Va. 2002)).

ii. The accused bears the burden of proving that he is entitled to
combatant immunity. See United States v. Khadr, CMCR 07-001, at 7 (Sept. 24, 2007)
(“The burden of raising the special defense that one is entitled to lawful combatant
immunity rests upon the individual asserting the claim.”). Here, the accused has not
challenged the prima facie evidence that he is an unlawful combatant, see Mot. to
Dismiss Charges at 2-3, much less has he proven that he is entitled to combatant

immunity.



(g). Unlawful or unprivileged combatants—such as the accused—violate the laws
of war when they commit war-like acts, such as attempted murder and associated crimes
such as intentional infliction of serious bodily injury. In a related case also before the
Military Commissions, U.S. v. Kadr, the CMCR emphasized that proposition by noting
that unlawful combatants may be “treated as criminals under the domestic law of the
capturing nation,” including the Military Commissions Act, “for any and all unlawful
combat actions.” Khadr, CMCR 07-001, at 6. The CMCR reiterated the permissibility of
Khadr’s trial before military commission by citing passages from Lindh and Quirin, both
of which emphasize that “‘[u/nlawful combatants are . . . subject to trial and punishment
by military tribunals for acts which render their belligerency unlawful.”” Khadr, CMCR
07-001, at 6 (quoting Quirin, 317 U.S. at 30, and citing Lindh, 212 F. Supp. 2d at 554, the
latter of which block-quoted the same language from Quirin).

(h). Therefore, despite the Defense’s contention that a war crime inherently
requires an overt infraction of the law of war, not just committing a domestic crime
without combatant immunity, the CMCR’s decision—and its reliance on both Lindh and
Quirin—emphatically permits the use of military commissions to try crimes committed

by unlawful combatants, such as the accused.

3. There is a long list of authority that supports the charges against the accused
and this court’s jurisdiction over them. For example, the “treacherous[]” killing of
“individuals belonging to the hostile nation or army” has been a violation of the law of
war for over a century. Annex to Hague Convention 1V, Respecting the Laws and
Customs of War on Land, signed 18 October 1907, Art. 23, § 3 (“Hague Regulations”).
Such killings have long been held to violate the laws of war, including under the Fourth
Hague Convention, and they have violated the War Crimes Act since 1997, see Foreign
Operations, Export Financing, and Related Programs Appropriations Act of 1998, Pub. L.
105-118, § 583, 111 Stat. 2386, 2436 (Nov. 26, 1997).

(a). In addition, Article 37(1)(c) of Additional Protocol I to the Geneva
Conventions prohibits killing through “perfidy,” including the murder of an adversary by

an individual “feigning . . . civilian, non-combatant status.” Although the United States



has not ratified Protocol I, it views the perfidy provisions of Article 37 as reflecting
customary international law. See U.S. Army Operational Law Handbook 15, 25 (J.
Rawcliffe & J. Smith eds., 2006).

(b). The Army’s Operational Law Handbook similarly defines unlawful
combatants to include “civilians who are participating in the hostilities or who otherwise

engage in unauthorized attacks or other combatant acts.” Id. at 17.

(c). The Judge Advocate General’s Law of War Handbook also emphasizes that
attacking a soldier while feigning non-combatant status constitutes a war crime. See Int’l
& Operational Law Department, Law of War Handbook, § 5(A)(2)(f), at 192 (Keith E.
Puls et al. eds., 2005) (“Attacking enemy forces while posing as a [non-combatant]

civilian puts all civilians at hazard.”) (internal quotation marks and citations omitted).

(d). Similarly, U.S. Air Force Pamphlet 110-31 prohibits “[p]erfidy or treachery,”
which includes murder by a combatant who “feign[s] . . . civilian, noncombatant status.”

U.S. Air Force Pamphlet 110-31, at 5-12.

(e). Building on these and other materials, Article 8(2)(b)(x1) of the Rome Statute
of the International Criminal Court similarly prohibits “killing or wounding treacherously

individuals belonging to the hostile nation or enemy.” See also Knut Dérmann, Elements
of War Crimes 240-45 (2002).

(f). Specifically with regard to attempted murder, Colonel Winthrop noted that
attempted murder was one of the crimes “most frequently brought to trial before military
commissions” during the Civil War. See Winthrop, Military Law and Precedents, at 839.
In addition, the Army Field Manual 27-10, § 82, emphasizes that unlawful belligerents
who attempt to commit hostile acts against the enemy are guilty of a war crime and “are
subject to the extreme penalty of death because of the danger inherent in their conduct.”
Moreover, the Judge Advocate General’s Law of War Handbook lists “attempts” as an

independent war crime. See Law of War Handbook, § 111(K), at 215.

(g). Without question, these sources establish an irrefutable consensus, as a



matter of United States and international law, that murder, it’s attempt, and thus the
intentional infliction of serious bodily injury committed by an individual—like
Mohammed Jawad—who takes up arms without satisfying the conditions for lawful
combat is a violation of the law of war. He was therefore appropriately charged and this
court has jurisdiction to try those crimes alleged. Furthermore, because the accused was
an unlawful combatant under any conceivable interpretation of the law of war, his
attempted killing and the injury he inflicted upon his victims is not immunized as lawful
combat. Hence, the charge of attempted murder and intentional infliction of serious
bodily harm, as alleged, are cognizable war crimes which are properly heard before this

court.

7. Oral Argument: The Government does not believe that any oral argument is
necessary in response to the instant motion, which the Commission should deny
summarily, but if the Commission views the motion otherwise, the Government will be

prepared to present oral argument. .

8. Witnesses and Evidence:  All of the evidence and testimony necessary to deny
these motions is already in the record.
9. Certificate of Conference: Not applicable.
10. Additional Information: = None.
Respectfully Submitted,

S Wl Jn X

Darrel Vandeveld
Lieutenant Colonel, U.S. Army
Prosecutor



UNITED STATES OF AMERICA

Defense Reply
V. to Government Response to D-007 Motion
to Dismiss for Failure to State an Offense
Mohammed Jawad and for Lack of Subject Matter Jurisdiction

under RM.C. 907

June 6, 2008

1. Timeliness: The reply is timely. The Government Response was filed 3 June 08.

2. Overview: The government has cited, usually out of context or misleadingly, a series
of obsolete and irrelevant sources that predate the Geneva Conventions in support of their
view that the mere status of being an unlawful combatant is a violation of the law of war,
or that any common crime committed by an unlawful combatant is automatically a war
crime. Perhaps recognizing the weakness and futility of this argument, the government
has offered a new alternative theory, that Mr. Jawad’s alleged crimes were done in a
perfidious or treacherous manner. No perfidious or treacherous acts are alleged. The

government’s arguments are meritless.

3. Burden and Persuasion: Reply to Government Paragraph 4. The government has
attempted to shift their burden back to the defense by mischaracterizing the defense
arguments. The defense has not suggested in any way (in this motion) that the defendant
is entitled to lawful combatant immunity. The defense challenges subject matter
jurisdiction because there are no facts alleged to suggest a violation of the law of war.
The United States bears the burden of establishing that the alleged offenses were “in

violation of the laws of war.”

4. Reply to Government Paragraphs identified as “Facts”:

5A. The defense has no information on which to evaluate the statement that Mr. Jawad
was “under no responsible command.” Furthermore, this is irrelevant since this motion
does not address personal jurisdiction over the accused as an unlawful combatant. No

source is provided for this statement. Someone threw a hand grenade into the vehicle as




alleged, which may or may not have been Mr. Jawad. The third sentence is irrelevant
unless the government means to suggest that the presence of the U.S. Special Forces was
not “in the context of and associated with an armed conflict.” If that is what the
government means by “on a humanitarian mission” then the defense agrees that there was
no armed conflict taking place in Kabul, Afghanistan on December 17, 2008. This would
be an independent basis for dismissal of the charges for lack of subject matter

jurisdiction.

5b. Irrelevant. The defense motion assumes, arguendo, that Mr. Jawad threw the hand

grenade. The alleged fact recited does not constitute a violation of the law of war.

5c. Irrelevant to this motion. The nature of injuries suffered has no bearing on whether

Mr. Jawad’s alleged actions were “in violation of the laws of war.”

5d. Irrelevant to this motion. No source provided.
The defense has not alleged that Mr. Jawad suffered human rights abuses by the Special
Forces Unit. It is unfortunate the Chaplain did not accompany Mr. Jawad to Guantanamo

and continue to safeguard his rights.
Se. Agreed.

5. Law and argument: Paragraph by Paragraph Reply to the Government’s
“Discussion” Section

6A.1. The defense made no assertions about the power of Congress. Quite the reverse, the
defense assumes the power of Congress to define crimes “in violation of the law of war”
and asserts that it has done so in the MCA. Congress included as an element in the
charged offenses that the acts be in violation of the law of war. The defense merely
quoted the language of the MCA which states that Congress did not establish any new
crimes. The defense does not dispute that “murder in violation of the laws of war” is a

war crime which can be punished by a regularly constituted court. The defense is simply



noting that the specific acts alleged to have been committed by Mr. Jawad are not “in
violation of the laws of war.”

6A.1.(a) The defense concedes that the Congress has the right to define and punish
offenses against the Law of Nations, but this is not an unlimited right.’ The defense does
not argue that Congress has exceeded its authority in defining either of thé crimes which
Mr. Jawad is charged.

6A.1.(a)i The defense concedes (for the purposes of this motion) that attempted murder in
violation of the law of war and intentionally inflicting serious bodily injury in violation of
the laws of war are offenses triable by military commissions under the MCA. The
defense contention is that any attempted murders or attempts to inflict serious bodily
injury perpetrated by Mr. Jawad were not “in violation of the laws of War.”

6A.1.(a)ii The government seems to be suggesting that Congress can simply invent war
crimes, an authority that even Congress has not claimed to have.

6B.1. Irrelevant and redundant.

6B.2. The quotation the government has selected is dictum from a concurrence in 1795.
Purported authority on the law of war from 1795 is irrelevant. The law of war has
evolved substantially in the last two centuries.

6.B.2.(a) The government is simply rehashing its argument that the mere status of being
an unlawful combatant makes all crimes violations of the law of war. This is not true and
this authority does not support this proposition. The Army Field Manual is cited out of
context. It is true that unlawful belligerents may be tried and sentenced, as common
criminals under the domestic law. Unlawful belligerents are only subject to

international war crimes jurisdiction if they commit crimes in violation of the law of war.

! There must be some basis in the international law of war to support Congressional definitions. “Whether
the offense as defined is an offense against the law of nations depends on the thing done, not on any
declaration to that effect by congress.” U.S. v. Arjona, 120 U.S. 479, 488 (1887). Congress can not declare
jaywalking or expectorating in public, or even murder on the high seas, to be offenses against the Law of
Nations, See U.S. v. Morrison, 529 U.S. 598, 607 (2000) (“The powers of the legislature are defined and
limited; and that those limits may not be mistaken, or forgotten, the constitution is written.” (quoting
Marbury v. Madison, 1 Cranch 137, 176, 2 L.Ed. 60 (1803) (Marshall, C. 1.))); United States v Furlong, 18
US (5 Wheat) 184, 198 (1820) (rejecting the claim that Congress could label any crime, specifically piracy,
an offense against the law of nations). See generally, Curtis A. Bradley, Universal Jurisdiction and U.S.
Law, 2001 U. Chi. Legal F. 323, 350 (2001); Anthony J. Colangelo, Constitutional Limits on
Extraterritorial Jurisdiction: Terrorism and the Intersection of National and International Law, 48 Harv.
Int'1 L.J. 121, 141 (2007).



Army Field Manual 27-10 (1957) Article 504, provides examples of law of war
violations. Article 504g lists “use of civilian clothing by troops to conceal their military
character during battle.” [Emphasis added] This example makes clear that it is not
merely the lack of a uniform that converts an ordinary crime into a war crime, rather it is
disguising oneself as a civilian, or feigning being a civilian by otherwise lawful
combatants — military troops — that is a law of war violation, namely perﬁdy. Appearing
out of uniform because you are a civilian and possess no uniform, or for purposes other

than concealing one’s military character, is not a violation of the law of war.

One hopes that the government does not mean to suggest that Mr. Jawad could have been
lawfully subjected to summary execution. Obviously that is not the current state of the

law of war after the Geneva Conventions. The Hostage case, cited by the government, is
an example of a violation of the law of war. The taking of hostages is a clear violation of

the law of war.

The government is really saying that unlawful combatancy is itself a war crime. If
Congress wanted to say that they could have, but they didn’t, because it isn’t true. Rather,
Congress established unlawful combatancy as the baseline for jurisdiction and then
further required that unlawful combatant commit specific violations of the laws of war to
be prosecuted. If it was a crime simply to be an unlawful combatant, there would be no

need for Congress to specify substantive offenses.

b. The quotes from Winthrop by Justice Thomas in dissent and by the government are
taken out of context, selective and misleading. In fact, in the next sentence in Winthrop
after the government’s quote, Winthrop continues his point stating “numerous instances
of trials, for ‘violation of the law of war,’ of offenders of this description, are published in
the General Orders. . . .” [emphasis added] The Winthrop treaty, although outdated in
some respects, actually supports the defense’s position. Winthrop noted at p. 784 of his
treatise” that “guerillas” (which arguably could be construed to mean something akin to

9 4§,

“unlawful combatant™) “not being within the protections of the laws of war” “were

2 Winthrop, Military Law and Precedents, 784 (1895, 2d ed. 1920)




treated as outlaws or criminals.” Today, unlawful combatants are protected by the laws
of war, Geneva Common Article III, but they still can be treated as outlaws or criminals
under the domestic laws of the country in which they operate. The terms “outlaws or
criminals” like the term used at that time “bandit” were used in Winthrop’s time to
identify criminals under domestic law and distinguish them from those who committed
war crimes. In today’s modern lexicon, the comparable distinction would be the term
“common criminal” as opposed to “war criminal.” The defense does not dispute that
military commissions have jurisdiction over violations of the laws of war. The defense
reiterates that the crime of Mr. Jawad, as alleged by the government, is not such a

violation. He is, at worst, a common criminal (or more accurately, a juvenile delinquent).

c. This 142 year old opinion of the attorney general is irrelevant. The issue in this
motion is the interpretation of the MCA. The commission must determine what Congress
meant in 2006, not what the executive branch thought in 1865. Like the other U.S. Civil

War era citations provided by the government, this has no precedential value whatsoever.

d. Lieber’s Code of 1863 does not represent the Law of War as it existed in 2006 at the
time of the passage of the Military Commissions Act. In any event, this passage does not
support the government’s view. Rather it states simply that unlawful combatants lack
combatant immunity for the domestic crimes constituted by their combat. Unlawful
combatants may be tried under the domestic law as common criminals — as “highway
robbers or pirates.” This is the same point made by Winthrop and supports the defense

position.

e. The defense does not dispute that there is a distinction between lawful and unlawful
combatants. The selectively quoted language from Quirin (another pre-Geneva
Convention precedent of limited applicability) does not support the government position.
The quoted passage indicates only that unlawful combatants may be tried by military
commission. It does not address whether unlawful combatancy itself is a violation of the
laws of war. The Court did state that some acts “which render belligerency unlawful”

may also be violations of the law of war, citing specific examples. This does not mean



that all acts by unlawful combatants are war crimes. In the sentences following the
passage quoted by the government, the Supreme Court elaborated:

The spy who secretly and without uniform passes the military lines of a
belligerent in time of war, seeking to gather military information and
communicate it to the enemy, or an enemy combatant who without uniform
comes secretly through the lines for the purpose of waging war by destruction of
life or property, are familiar examples of belligerents who are generally deemed
not to be entitled to the status of prisoners of war, but to be offenders against the
law of war subject to trial and punishment by military tribunals.
Ex Parte Quirin, 317 U.S. 1, 30(1942). Quirin and Jawad are not comparable. Quirin
and his co-defendants were German spies and saboteurs. They entered U.S. territory
illegally during a declared war. They were military personnel who abandoned their
uniforms and feigned civilian status in an effort to conduct sabotage operations on
civilian targets and gather intelligence within the U.S.. Jawad wasn’t operating secretly
behind enemy lines. He was in his home country, a country the U.S. invaded and
occupied, where he was authorized to be, in a public bazaar on the streets of Kabul. He
was wearing civilian clothes. His targets were lawful military targets, not civilian lives or

property. According to the government, he was not part of an organized militia operating

under command, and therefore had no uniform to wear or remove.

f. Irrelevant. The defense is not claiming (at least in this motion) that Mr. Jawad is

entitled to combatant immunity.

g. The government is simply misstating the law and taking quotations out of context.
The government has misleadingly inserted the phrase, “including the Military
Commissions Act” into an actual quote from Khadr. CMCR 07-001, at 6. The Khadr
court was not addressing the issue that is the subject matter of this motion and provided
no relevant guidance on the issue. All Khadr really does is restate the obvious “Under the
M.C.A., unlawful enemy combatants who engage in hostilities against the United States
or its co-belligerents, or materially support such, are subject to trial by military
commission for violations of the law of war and other offenses made triable by that
statute.” CMCR 07-001, at 6-7. For the purposes of this motion, the defense does not

dispute that Mr. Jawad could be tried for a violation of the law of war. The entire point



of the defense motion is that Mr. Jawad’s crimes were not “in violation of the law of

war.)’
h. Redundant and irrelevant.

3. The government finally appears to concede the defense argument that in order to be a
violation of the laws of war, the murder or attempted murder must be committed with a
means or in a manner which violates the laws of war. To the extent that the government
is suggesting that a murder committed through treachery or perfidy could be a violation
of the law of war, due to the manner in which the murder was committed, the defense
agrees. To the extent the government is suggesting that Mr. Jawad’s act meet the legal
definition of treachery or perfidy, the government’s argument is ludicrous. First, it must
be noted that “Using Treachery or Perfidy” is a specified substantive offense under the
M.C.A. 10 USC § 950v(b)(17). Mr. Jawad is not charged with this offense because the
elements of the offense do not apply to his conduct. Perfidy requires that “the accused
invited the confidence or belief of one or more persons that they were entitled, or obliged
to accord, protection under the law of war,” and that “the accused intended to betray that
confidence or belief,” and that the “accused made use of that confidence or belief in
killing, injuring or capturing such person or persons.” This definition largely tracks the
definition in Additional Protocol I to the Geneva Conventions, Article 37, which the U.S.
recognizes as reflecting customary international law. Article 37(1)(c) provides the

following:

Art 37. Prohibition of Perfidy

1. It is prohibited to kill, injure or capture an adversary by resort to perfidy. Acts
inviting the confidence of an adversary to lead him to believe that he is entitled to,
or is obliged to accord, protection under the rules of international law applicable
in armed conflict, with intent to betray that confidence, shall constitute perfidy.

The victims of the grenade attack allegedly perpetrated by Mr. Jawad never saw their

attacker and never interacted with Mr. Jawad in any way. No confidences were invited or



betrayed. The alleged acts of Mr. Jawad, throwing a hand-grenade into a passing vehicle

in broad daylight in a crowded public bazaar, are not perfidious.
CONCLUSION

Unlawful enemy combatants may be tried under the M.C.A. for specified crimes,
including attempted murder in violation of the law of war and intentionally causing
serious bodily injury in violation of the laws of war. Mr. Jawad may have been an
unlawful enemy combatant, and he may have attempted to murder or cause serious bodily
injury to the three victims in this case, but those two facts alone are not Sufﬁcient to
confer jurisdiction on the military commissions. The government must at least allege
some specific facts which could plausibly support a colorable argument that Mr. Jawad’s
acts constitute a violation of the laws of war. They have singularly failed to do so.

Accordingly, the charges and specifications must be dismissed.

5. Oral Argument: The defense requests oral argument, unless the military judge is
prepared to order the requested relief (dismissal of all charges and specifications) based

on the written submissions.

6. Request for Inmediate Public Release: The defense requests immediate public

release of this and all motions filed by the defense and the government responses thereto.

d,

Respéct illy Submitig

Office of the Chief Defense Counsel
Office of Military Commissions
1099 14™ Street NW, Ste 2000E
Washington, DC 20005

(202) 761-0133, ext. 106
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