






















Edmonds, Matthew, SSG, DoD OGC

From: Frakt, David, MAJ, DoD OGC

Sent: Tuesday, October 21, 2008 5:15 PM

To: Polley, James, Mr, DoD OGC

Cc: Doxakis, Katharine, LCDR, DoD OGC; Berrigan, Michael, Mr, DoD OGC; Morris, Lawrence, 
COL, DoD OGC; Pagel, Bruce, COL, DoD OGC; Poulson, Craig, LCDR, DoD OGC; Lever, Terri, 
SMSgt, DoD OGC; Cox, Dale, MSgt, DoD OGC; Calopietro, John, LNC, DoD OGC; Edmonds, 
Matthew, SSG, DoD OGC; Galvan, Delia, SSGT, DoD OGC; Gaston, Arthur, LCDR, DoD OGC; 
Mason, Alveta, Ms, DoD OGC; Williams, Patricia, SSG, DoD OGC; Sowder, William, LTC, DoD 
OGC; Montalvo, Eric, Maj, DoD OGC; Stevenson, Douglas, LTC, DoD OGC; Harrison, Marion, 
MSgt, DoD OGC; Masciola, Peter, COL, DoD OGC; Ellington, John, CDR, DoD OGC; Apostol, 
Liam, Mr, DoD OGC; Wilkins, Donna, Ms, DoD OGC; 'Madeline MORRIS'; Frakt, David, MAJ, 
DoD OGC

Subject: RE: Defense Special Request for Relief/Preliminary Answer to D-007 Government Reply to 
Defense Response to Government Motion for Reconsideration: U.S. v. Jawad

Signed By: david.frakt@edwards.af.mil
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The government filed a Reply to the Defense Response to the Government Motion for Reconsideration on 21 
October 08.  The government's original motion for reconsideration was filed on 9 October 08. The defense 
response was timely filed on 16 October 08.  Under Military Commission Trial Judiciary Rules of Court, Rule 3, 
paragraph 6, Replies are due within 3 calendars days of a response.  The government's reply was filed 5 days 
after the response. Furthermore, no request for an extension was made, pursuant to MCTJRC, Rule 3, para 5.(4) 
"Requests to extend the time a filing was received shall be in the form of a special request for relief. In the 
alternative, a request for an extension may be filed." 

Therefore, the reply is untimely and cannot be considered.

Furthermore, paragraph 6,(1) indicates that "Counsel must take care that matters that should have been raised in 
the original motion are not being presented for the first time as a reply."  Very little of the reply is actually a reply to 
the defense response. Most of the reply is new matter that should have and could have been raised long ago. In 
particular, the government request to reopen the hearing on D-007 and offer the testimony of a government 
witness on the law of war is untimely.  The proposed witness did not appear on the Government's "final" witness 
list, which was due to the defense by order of the commission on 2 September 08. The proposed witness did not 
appear on the Government's updated "final" witness list on 15 September after the government was given a 
reprieve by the commission when their first list failed to comply with the commission's order. 

At the 13 August 08 hearing at which Professor Morris testified on Motion D-007, Trial Counsel cross-examined 
Professor Morris by asking her if he was aware that W. Hays Parks had a different opinion on certain matters of 
the law of war.  Clearly, the government was aware of the existence of W. Hays Parks and what his opinions were 
at that time. The government, knowing that Professor Morris would testify, and knowing the general nature of her 
opinion, based on her previously submitted affidavit, chose not to offer any testimony from W. Hays Parks or any 
other experts which contradicted her views or otherwise supported the government's position.  

Therefore, the defense requests in this special request for relief that the commission rule:

1. that the government reply is untimely and will not be considered, and 
2. should the military commission approve the government's request for oral argument on the reconsideration 
motion (which the defense opposes) the government will not be authorized to reopen the hearing on D-007 and 
submit additional evidence in the form of testimony, written or oral, from W. Hays Parks or any other purported 
expert on the law of war. 

The defense requests the military commission to respond by COB on 22 October to this special request for relief. 
If the military commission denies either request 1. or 2. above, the defense requests leave of the court to submit a 
formal answer to the government reply by Friday 24 October 2008. 



Respectfully submitted,

David J. R. Frakt, Major, USAFR
Defense Counsel
Office of Military Commissions
Franklin Court Bldg, Ste 2000D
1099 14th St. NW
Washington DC 20005
(202)761-0133 ex.106

From: Gaston, Arthur, LCDR, DoD OGC  
Sent: Tuesday, October 21, 2008 4:28 PM 
To: Polley, James, Mr, DoD OGC 
Cc: Doxakis, Katharine, LCDR, DoD OGC; Berrigan, Michael, Mr, DoD OGC; Morris, Lawrence, COL, DoD OGC; 
Pagel, Bruce, COL, DoD OGC; Poulson, Craig, LCDR, DoD OGC; Lever, Terri, SMSgt, DoD OGC; Cox, Dale, MSgt, 
DoD OGC; Calopietro, John, LNC, DoD OGC; Edmonds, Matthew, SSG, DoD OGC; Galvan, Delia, SSGT, DoD OGC; 
Mason, Alveta, Ms, DoD OGC; Williams, Patricia, SSG, DoD OGC; Sowder, William, LTC, DoD OGC; Montalvo, Eric, 
Maj, DoD OGC; Stevenson, Douglas, LTC, DoD OGC; Harrison, Marion, MSgt, DoD OGC; Masciola, Peter, COL, 
DoD OGC; Ellington, John, CDR, DoD OGC; Frakt, David, MAJ, DoD OGC; Apostol, Liam, Mr, DoD OGC; Wilkins, 
Donna, Ms, DoD OGC 
Subject: D-007 Government Reply to Defense Response to Government Motion for Reconsideration: U.S. v. 
Jawad 

Mr. Polley,

Attached please find the subject Reply for filing in U.S. v. Jawad.

V/r,

LCDR Arthur L. Gaston III, JAGC, USN
Office of the Chief Prosecutor
Office of Military Commissions 
1610 Defense Pentagon
Washington DC 20301-1610
Voice (703) 602-4215 ext.135
Fax (703) 602-2101
NIPR gastona@dodgc.osd.mil
SIPR gastonal@osd.smil.mil

CAUTION:  Information contained in this message may be protected by the attorney/client, attorney work product, 
deliberative process or other privileges.  Do not distribute further without approval from the Office of the Chief 
Prosecutor, Military Commissions.

From: Frakt, David, MAJ, DoD OGC  
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Sent: Thursday, October 16, 2008 9:58 AM 
To: Polley, James, Mr, DoD OGC; Wilkins, Donna, Ms, DoD OGC; Apostol, Liam, Mr, DoD OGC 
Cc: Doxakis, Katharine, LCDR, DoD OGC; Berrigan, Michael, Mr, DoD OGC; Morris, Lawrence, COL, DoD OGC; 
Pagel, Bruce, COL, DoD OGC; Poulson, Craig, LCDR, DoD OGC; Lever, Terri, SMSgt, DoD OGC; Cox, Dale, MSgt, 
DoD OGC; Calopietro, John, LNC, DoD OGC; Edmonds, Matthew, SSG, DoD OGC; Galvan, Delia, SSGT, DoD OGC; 
Mason, Alveta, Ms, DoD OGC; Williams, Patricia, SSG, DoD OGC; Sowder, William, LTC, DoD OGC; Montalvo, Eric, 
Maj, DoD OGC; Stevenson, Douglas, LTC, DoD OGC; Harrison, Marion, MSgt, DoD OGC; Masciola, Peter, COL, 
DoD OGC; Gaston, Arthur, LCDR, DoD OGC; Ellington, John, CDR, DoD OGC 
Subject: D-007 Defense Response to Government Motion for Reconsideration: U.S. v. Jawad 

Attached please find the Defense Response to the Government's Motion for Reconsideration on the 
Commission's Ruling on D-007 in Word and signed PDF formats.

Respectfully submitted,

David J. R. Frakt, Major, USAFR  
Defense Counsel  
Office of Military Commissions  
Franklin Court Bldg, Ste 2000D  
1099 14th St. NW  
Washington DC 20005  
(202)761-0133 ex.106  
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UNITED STATES OF AMERICA 

v.

MOHAMMED JAWAD 

D-007
RULING ON GOVERNMENT MOTION 

FOR RECONSIDERATION  

_____________________________________________________________________

1.   On September 24, 2008, the Military Commission denied D-007 – a Defense 

Motion to Dismiss for Lack of Subject Matter Jurisdiction.  On September 28, 2008, the 

Government submitted a document to the Military Commission Trial Judiciary styled 

“Notice of Intent to File Motion for Reconsideration of Commission’s Ruling.”1  On 

October 9, 2008, the Government filed the actual motion requesting reconsideration of 

that part of the Military Commission’s D-007 holding that “unlawful enemy combatant 

status is … a substantive component of the offense and must be proven…beyond 

reasonable doubt at trial,” and “proof the Accused is an unlawful enemy combatant by 

itself is insufficient to establish that the attempted murders in this case were in violation 

of the law of war.”   The Defense filed a response in opposition to the Government 

motion for reconsideration on October 16, 2008. 

2. The Government’s additional legal precedent and argument submitted in support 

of its request for reconsideration is unpersuasive and does not rise to the extraordinary 

circumstances, manifest injustice or clear error required to warrant modifying or 

changing the Military Commission’s original ruling.2

1 A notice of intent to file a motion is not the same as actually filing the motion.  See generally Bowling v. 
Parker, 344 F.3d 487 (6th Cir. 2003). See also Williams v. Fresenius Medical Care of North America,  2004 
U.S. Dist. Lexis 29757 (N.D.W.V.) (notice of intent to file a document within the time set by state law did not 
satisfy the state law’s requirement to file the document itself within that time limit).
2 A motion for reconsideration is appropriate where '"the moving party can point to controlling decisions or 
data that the court overlooked - matters, in other words, that might reasonably be expected to alter the 
conclusion reached by the court."'  Shrader v. CSX Trans. Inc., 70 F.3d 255, 257 (2d Cir. 1995).  A motion 
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3. Congress did not intend to make every murder committed by an alien unlawful 

enemy combatant or every murder of a lawful combatant by an unlawful combatant a law 

of war violation.  As the Military Commission held in its September 24, 2008 ruling, there 

is a dual requirement for the Government to prove beyond reasonable doubt (1) that the 

[attempted] killings in this case were committed by an alien unlawful enemy combatant 

AND (2) that the method, manner or circumstances used violated the law of war.  The 

propriety of the charges in this case must be based on the nature of the act and not 

merely on the status of the Accused at the time of the alleged offenses.   In other words, 

proof that the Accused is an alien unlawful enemy combatant alone will be insufficient at 

trial to find the alleged acts of attempted murder in this case were in “in violation of the 

law of war.”   The Military Commission’s position is consistent with case precedent, 

international law and Congressional intent.   

4.  Accordingly, the Government’s request for oral argument and motion for 

reconsideration are therefore DENIED.   

 So ordered this 29th day of October 2008: 

/s/
Stephen R. Henley 
Colonel, US Army 
Military Judge 

for reconsideration may also be granted to ‘correct a clear error or prevent manifest injustice.’”  In Re 
Terrorist Attacks on September 11, 2001, 2006 U.S. Dist Lexis 11741 (S.D.N.Y. Mar. 20, 2006) (quoting Doe
v. New York City Dep’t of Soc. Svcs, 709 F.2d 782, 789 (2d Cir. 1983)).


