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      ) 
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________________________________________________________________________

1. I have reviewed and considered: 

a. The government motion, with attachments, for a continuance until 20 May 2009, 
dated 23 January 2009.

b. The defense response, dated 30 January 2009.

c. The government reply, dated 6 February 2009. 

2. Law.  Once the Convening Authority has referred a case to trial by Military 
Commission, Congress and the Secretary of Defense have invested in the Military Judge 
the sole authority to grant continuances. (Military Commission Act, 10 U.S.C. §949e; 
Rule for Military Commission (R.M.C.) 706(b)(4)(E)(i)).  In Section 8b of the executive 
order (Attachment A to the Government motion), the President directed the order “shall 
be implemented consistent with applicable law.” 

3. Chronology. 

 a. Referred charges were served on the accused on 3 March 2008.  The accused 
was arraigned on 13 March 2008.  Since then, there have been a number of pretrial 
hearings.  A final pretrial motion session is currently scheduled for 2 March 2009 with 
trial on the merits to begin shortly thereafter unless the results of the motion hearing moot 
further proceedings.

b. The accused has been represented by counsel at each hearing.  The accused has 
excused one military counsel.  The accused is currently represented by one military and 
one civilian lawyer.  The accused has stated on the record that he wishes to be 
represented by both of them.  

 c. As indicated in paragraph 1b, above, the accused’s current counsel have 
provided a response to the government motion for continuance. 

 d. UP R.C.M 707(a)(1), the accused was arraigned within thirty (30) days of 
service of the referred charges.   

4. Discussion. 



 a. IAW R.C.M. 707(b)(4)(E)(ii)(A), a continuance should be granted only if 
Military Judge specifically finds that the interests of justice are served by granting a 
continuance and those interests outweigh the best interests of the public and the accused 
in a prompt trial. 

 b. The government requests the continuance pursuant to the direction of the 
Secretary of Defense implementing the President’s Executive Order to seek time to 
review current procedures in addressing detainees currently held at Guantanamo Bay, 
Cuba.  The review will also address the proper prosecutorial forum, if any, for detainees, 
including this accused.  

 c. The defense requests that the Commission dismiss the charges rather than 
granting the continuance.  The Commission does not believe dismissal is appropriate 
under these circumstances.  If the case is withdrawn by the Convening Authority during 
the continuance, then the accused receives his requested relief.  Conversely, if the case is 
not withdrawn by the Convening Authority during the continuance, then the accused 
would be afforded a quicker resolution of his case than he would if it had to start with a 
new referral.  

5. I find: 

a. The requested delay in the next hearing is until 20 May 2009. 

b. On its face, the request to delay the next hearing is reasonable. 

c. The public interest in a speedy trial will be not harmed by the delay of the next 
hearing.

d. Granting the continuance will serve the interests of justice. 

e. The government is responsible for the delay from 2 March 2009 until 20 May 
2009.

6. The government request for a continuance in the next hearing until 20 May 2009 is 
GRANTED.  The next hearing will be held at 0900 hours on 21 May 2009.  Both parties 
should be prepared to litigate all outstanding issues at that time.

7. The Commission authorizes the public release of this order and supporting pleadings.

So ordered this 13th day of February, 2009. 

//signed// 
JAMES L. POHL 
COL, JA, USA 

      Military Judge      



































MILITARY COMMISSION 

United States of America 

v. 

Ahmed Mohammed Ahmed Haza Al Darbi 

P-012 

Defense Response to Motion for Appropriate 
Relief (120-Day Continuance) 

30 January 2009 

1. Timeliness: This Response is timely filed.1

2. Relief Sought: Ahmed Al Darbi maintains that military commission rules and 

procedures are irredeemably unfair to the accused.  Consequently, Mr. Al Darbi does not 

dispute the Government’s assertion in its motion for a continuance that the 

Administration’s review of the commissions process generally and of this case in 

particular could result in changes that would inure to his benefit.  Mr. Al Darbi 

respectfully submits that dismissal of all charges by this Commission would be more 

appropriate in this case than a continuance.  Should the Military Commission nonetheless 

choose to grant the continuance sought by the Government, the period of delay resulting 

from the continuance should not be excluded when determining whether the time period 

under R.M.C. 707(a)(2) has run, and the delay occasioned should be ascribed to the 

Government. 

3. Law and Argument: On January 22, 2009, the President issued an Executive 

Order launching an interagency review of the status of each individual detained at 

Guantánamo Bay, Cuba, and directing the Secretary of Defense to ensure that all military 

commission proceedings be halted for the duration of the interagency review.  The Secretary 

1 The re-referral of this case by the Convening Authority on 9 January 2009 raised jurisdictional issues that 
were addressed in the Defense Motion to Halt Proceedings and Dismiss for Lack of Subject Matter 
Jurisdiction, submitted on 19 January 2009.  The Government has yet to respond to that Motion.  The 
Defense in no way waives any of those jurisdictional objections to this proceeding by filing this Response. 
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of Defense ordered the Chief Prosecutor of the Office of Military Commissions to seek 

continuances of 120 days in all cases that had been referred to a military commission, in 

order to provide the Administration sufficient time to conduct a review of detainees currently 

held at Guantánamo and of the process more generally.  The Prosecution has accordingly 

requested a continuance of 120 days in this case, until 20 May 2009. 

The Defense has no desire to hinder the Presidential review of the military 

commissions process generally or of this case in particular.  However, the Defense does 

request that the Commission take appropriate steps to safeguard Mr. Al Darbi’s rights.  

This Commission has the authority to dismiss the charges against Mr. Al Darbi with or 

without prejudice and it should dismiss for a host of reasons previously briefed by Mr. Al 

Darbi, including the extensive, amply documented and corroborated torture he has 

already endured during his six years of imprisonment.  Dismissal of charges is also 

appropriate here because proceeding with the litigation of substantive legal issues and 

then onto trial in a flawed system that the Administration wishes to refrain from using 

pending review would not be proper, yet further prolonging Mr. Al Darbi’s indefinite and 

illegal confinement at Guantánamo Bay for the next 120 days without any avenue of 

judicial review or relief would be cruel and unlawful.  Indeed, a continuance leaving the 

charges against Mr. Al Darbi in place might preclude judicial review in civilian courts, 

contravening the Supreme Court’s unequivocal direction that detainees be afforded 

prompt habeas corpus hearings. 

In the event that this Commission does grant a continuance, the cost of that delay 

should not rest on Mr. Al Darbi’s shoulders alone.  The Government should bear its fair 

share of that burden.  The Commission should not exclude the period of delay resulting 
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from the continuance when determining whether the time period under R.M.C. 707(a)(2) 

has run and it should ascribe the delay occasioned to the Government. 

A. Dismissal of charges is more appropriate than a continuance in light of the 
torture that Mr. Al Darbi has endured in U.S. custody 

 Mr. Al Darbi has been tortured at the hands of U.S. personnel.  

, Mr. Al Darbi has been beaten, suspended by 

his arms and placed in other excruciating positions for extended periods of time,  

 sexually humiliated, forced to 

perform hard labor, exposed to loud music and bright lights, kept in isolation for 

extended periods of time, and deprived of sleep for extended periods of time.2  To this 

day, Mr. Al Darbi continues to suffer mental and physical harm as a result of his torture, 

reporting headaches, mood swings, recurring nightmares involving his interrogators, 

night terrors, incontinence and, until recently, back pain.3

The Convening Authority has recently stated that coercive techniques resulting in 

physical harm, such as those described in part here, fall well within the category of 

torture.   See Bob Woodward, Detainee Tortured, Says U.S. Official: Trial Overseer Cites 

‘Abusive’ Methods Against 9/11 Suspect, Wash. Post, Jan. 14, 2009 at A1 (reporting on 

an interview with Susan Crawford).  It also bears emphasis that the admissibility of 

coerced testimony—as distinct from tortured testimony—before this Military 

Commission raises grave constitutional questions.  The Convening Authority herself 

noted that coerced testimony should not be allowed because it is excluded from regular 

2 See, e.g., Def.’s Mot. Dismiss Due to Torture 1-8 (Nov. 10, 2008); Def.’s Mot. Suppress Due to Torture 
2-8 (Nov. 10, 2008); Def.’s Reply Mot. Dismiss Due to Torture 1-10 (Dec. 24, 2008); Def.’s Reply Mot. 
Suppress Due to Torture 1-12 (Dec. 24, 2008).  
3 See, e.g., Def.’s Mot. Dismiss Due to Torture 1-8 (Nov. 10, 2008), Def.’s Mot. Suppress Due to Torture 
2-8 (Nov. 10, 2008); Def.’s Reply Mot. Dismiss Due to Torture 1-10 (Dec. 24, 2008); Def.’s Reply Mot. 
Suppress Due to Torture 1-12 (Dec. 24, 2008).   
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courts.  Id.  Military commission rules notwithstanding, the Defense does not concede 

that evidence characterized in this system as resulting from coercion is properly 

admissible under any circumstances. 

The Government’s case rests entirely on 119 statements Mr. Al Darbi allegedly 

gave while in U.S. custody at Bagram and Guantánamo; all those reported statements—to 

the extent they were actually given by Mr. Al Darbi—are the direct result of torture and 

coercion.  Since the case against Mr. Al Darbi is built exclusively on torture and 

coercion, all charges against Mr. Al Darbi should be dismissed.  Further, in light of his 

past experiences, continuing to hold Mr. Al Darbi in indefinite detention would 

compound the harm he has suffered a result of torture, adding to the feelings of 

powerlessness and despair engendered by the torture he survived.  Dismissing all charges 

due to torture, as previously argued, best serves the interests of justice in this case for that 

reason as well as those detailed below. 

B.  Dismissal of charges is more appropriate than a continuance because a 
continuance will likely preclude Mr. Al Darbi’s access to any form of review 
of his detention for the duration of the delay 

A continuance, unlike dismissal of charges, may interfere with Mr. Al Darbi’s 

right to a prompt habeas corpus hearing.  The Supreme Court ruled in Boumediene v. 

Bush, 128 S. Ct. 2229 (2008), that detainees at Guantánamo must be afforded prompt 

review of their habeas petitions in light of their lengthy detention and the inadequacy of 

prior review procedures.  See Boumediene, 128 S. Ct. at 2275 (“While some delay in 

fashioning new procedures is unavoidable, the costs of delay can no longer be borne by 

those who are held in custody.  The detainees in these cases are entitled to a prompt 

habeas corpus hearing.”).  Mr. Al Darbi has yet to receive the review guaranteed by 

Boumediene despite having a habeas petition pending in federal court for over four years.  
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See Pet. for Writ of Habeas Corpus, Al Darby v. Bush, 05-cv-2371 (dkt. no. 1) (D.D.C. 

Dec. 15, 2005).  The Supreme Court also held that the separate review process created by 

the Detainee Treatment Act, Pub. L. No. 109-148, 119 Stat. 2680 (2005) (“DTA”), 

remained “intact” alongside habeas review.  Boumediene, 128 S. Ct. at 2275.  Mr. Al 

Darbi sought review under the DTA before the Court of Appeals for the District of 

Columbia Circuit and that petition has been pending for well over a year.  See Pet. for 

Review, Al Darbi v. Gates, 07-1413 (D.C. Cir. Oct. 11, 2007). 

Recently, the D.C. Circuit held that, in light of Boumediene, review is no longer 

available under the DTA.  Bismullah v. Gates, 2009 WL 48149 (D.C. Cir. Jan. 9, 2009).  

In light of this ruling, the Government has asked the D.C. Circuit to dismiss Mr. Al 

Darbi’s DTA petition.  Resp’t’s Mot. to Dismiss for Lack of Jurisdiction, Al Darbi v. 

Gates, 07-1413 (D.C. Cir. Jan. 12, 2009).  Shortly thereafter, the Government asked the 

district court to “dismiss [Mr. Al Darbi’s] habeas petition without prejudice or hold the 

petition in abeyance pending the completion of military commission proceedings.”  

Resp’ts’ Mot. to Dismiss 2, Al Darby v. Bush, 05-cv-2371 (dkt. no. 108) (D.D.C. Jan. 16, 

2009). 

Granting a continuance in this case, with the charges remaining in place, 

therefore, would create a substantial danger that habeas proceedings would be stayed as 

well, leaving Mr. Al Darbi with no habeas review for the duration of the delay, contrary 

to Boumediene’s clear direction.  Denying the continuance to proceed with the litigation 

of substantive legal issues and then onto trial, on the other hand, would also be improper 

as it would subject Mr. Al Darbi to trial under unfair rules in a system that the 

Government itself now wishes to refrain from using pending comprehensive review.  
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Dismissal of charges without prejudice by this Commission would be the most equitable 

outcome.  Such a course would clear the way for the judicial review of his detention to 

which Mr. Al Darbi is “entitled,” Boumediene, 128 S. Ct. at 2262, without precluding the 

Government from attempting to bring charges in the future in this forum or another, if it 

so chooses. 

C.  This Commission should make the Government bear some of the cost of the 
delay it seeks by not excluding the continuance period when determining 
whether time has run under the Rules 

In the Proposed Order attached to its Motion, the Government includes a 

proposed conclusion of law stating that the delay sought “should be excluded when 

determining whether any time period under Rule for Military Commission (R.M.C.) 

707(a) has run.”  Should the Commission prefer to grant a continuance rather than 

dismiss the charges pending against Mr. Al Darbi, the interests of justice would not be 

served by excluding the period of delay when calculating whether the time period under 

R.M.C. 707(a)(2) has run and the delay should be wholly ascribed to the Government 

under R.MC. 707(b)(4)(E)(ii)(B).  In general, a military commission must be assembled 

within 120 days of service of charges.  R.M.C. 707(a)(2).  The Military Judge has the 

power to grant a continuance when doing so would be in the interests of justice.  R.M.C. 

707(b)(4)(E).  According to the Rules for Military Commissions, the delay period should 

only be excluded if the Military Judge specifically finds that “the interests of justice 

served by taking such action outweigh the best interests of both the public and the 

accused in a prompt trial of the accused.”  R.M.C. 707(b)(4)(E)(ii). 

Mr. Al Darbi maintains that military commission rules and procedures are 

irredeemably unfair to the accused.  Moreover, Mr. Al Darbi agrees with the 

Government’s assertion in its motion for a continuance that the Administration’s review 
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of the commissions process generally and of this case in particular could result in changes 

that would inure to his benefit.  In that respect, both the interests of justice and those of 

the accused in a fair disposition are served if “proceedings … are halted” in accordance 

with the President’s January 22, 2009 Executive Order.  Should the Commission choose 

to act in the interests of justice by granting the continuance, excluding the delay when 

calculating the time period under the rule would be unjust.  If the delay is excluded, Mr. 

Al Darbi will bear the entire cost of delay.  While Mr. Al Darbi would continue to 

languish in indefinite detention at Guantánamo, his habeas case stalled, the Government 

would retain at no cost the option to resume proceedings before this Commission after the 

continuance. 

Mr. Al Darbi has been in Government custody for well over six years.  If the 

Government wishes to seek a continuance pending its comprehensive review rather than 

withdraw the charges, then it, too, should be made to bear a share of the risks entailed by 

that approach.  The period of delay should not be excluded and, if the Government 

exceeds the 120-day limit, it should be subject to the consequences specified in R.M.C. 

707(d), namely dismissal of charges with or without prejudice.  Letting the 120-day clock 

run would more fairly allocate the costs of delay on both the Government and Mr. Al 

Darbi.  It would be unjust to exclude the period of delay when calculating whether the 

time period under the Rules has run during the continuance. 

4. Oral Argument:  Mr. Al Darbi does not request oral argument on this Motion.  

Should the Commission schedule argument, the Defense is prepared to appear. 

5. Conference with Opposing Counsel:  Not applicable. 
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6. Request for public release:  The Defense requests permission to publicly release 

the original Motion and the Commission’s ruling as soon as possible. 

Respectfully Submitted, 
//s// 
RAMZI KASSEM 
Defense Counsel 
National Litigation Project 
Allard K. Lowenstein International Human Rights 

Clinic 
Yale Law School 
127 Wall Street 
New Haven, CT 06511 
(203) 432-0138 

LTC THOMAS PYLE, JAGC, USAFR 
Associate Defense Counsel 
MAJ SANDRA K. WHITTINGTON, USAF 
Associate Defense Counsel
Office of the Chief Defense Counsel 
Office of Military Commissions 


