WORKING DRAFT


MANPOWER MIX CRITERIA

1.  General.  DoD Components shall use the Manpower Mix Criteria codes at Attachment 1 to designate manpower as: (1) inherently governmental; (2) exempt from private sector performance; or, (3) subject to review for divestiture or private sector performance.  These codes are also used to designate manpower as civilian essential or military essential.  Manpower shall be coded based on the work required and authorized to be performed, and not on temporary assignments or other duties—i.e., military or civilian personnel that are borrowed or temporarily assigned to other activities are not to be coded based on their temporary assignments.  
2.  Order of Precedence for Coding.  Manpower mix criteria are listed in descending order of precedence.  When two or more criteria apply, the criterion highest on the list shall take precedence.  A diagram depicting the order of precedence is at Table 1.  

3.  Re-designations of Manpower.  Manpower mix determinations require input from both the activity and the DoD Component headquarters.  Manpower authorities at the headquarters shall review personnel and mobilization planning data and re-designate manpower, as necessary, to support:  

3.1.  “Military and Civilian Wartime Designations (Dual Status),” code D;  

3.2.  “Continuity of Infrastructure Operations,” code H;  

3.3.  “Military Augmentation of the Infrastructure,” code I;  

3.4.  “Civilian and Military Rotation,” code J; and,  

3.5.  “Civilian and Military Career Progression,” code K;  

4.  Coding Military and Civilian Manpower Conversions.  When manpower authorities decide that military manpower are performing activities that should be performed by civilians or civilian manpower are performing activities that should be performed by military, they shall use the appropriate criteria code to indicate that the manpower should be converted from military-to-civilian or from civilian-to-military.  For instance, Manpower authorities shall designate military manpower with code E, “Civilian Authority Direction & Control,” if criterion E best describes the type of work performed.  Also, if civilian manpower are performing work that requires “Military-Unique Knowledge & Skills,” it shall be coded F.  

Table 1  


Attachment 1

Manpower Mix Criteria 

1.  MILITARY OPERATIONS FOR NATIONAL DEFENSE.  Manpower authorities should begin their reviews with the operating forces.  Although the civilian establishment, through the Secretary of Defense, retains control and oversight of all Defense operations, certain military tasks and operations integral to military command and control of combat and crisis situations are delegated to the military establishment.  Support elements in the operating forces, on the other hand, are designated for military, civilian or contract performance depending on the level of risk—e.g., vulnerability to hostile fire.  The following manpower mix criteria are used to identify manpower requirements that are military and civilian essential.  


1.1.  Military Operations (Code A).  Active and Reserve Component manpower in the operating forces (DoD Functions M410-M810) or in security activities at military installations (DoD Functions S500-S510) are coded A if they perform one or more of the following duties or responsibilities.  This manpower is military essential and inherently governmental because the incumbents must be trained and ready to perform in a combat environment or in an uncontrolled situation where military command, control, and discipline are required to accomplish the mission, and use of DoD civilians or contract support constitutes an inappropriate or unacceptable risk.  (See “Guidance for Risk Assessments” at Attachment 2.)  



1.1.1.  Operational Command and Control of Military Forces.  The U.S. government, acting through the Commander-in-Chief, is responsible for how military operations are executed and the consequences—success or failure.  Military conduct under fire, the appropriate and legal use of deadly force, and treatment of prisoners of war are responsibilities that require government control and cannot be transferred to the private sector.
  For these reasons, operational command and control of military forces is inherently governmental.  Government control within the armed forces is implemented through a unique construct of command authority, known as the “military chain of command,” and enforced by the Uniform Code of Military Justice (UCMJ).
  Manpower authorities shall designate manpower in the operating forces (DoD Functions M410-M810) in command of military forces and manpower that might be required to assume command in the event the commander is killed or incapacitated as military code A.  Within the operating forces, this control begins with field commanders and extends to the lowest level of command responsible for personnel safety and mission accomplishment.  



1.1.2.  Combat.  Combat entails the use of deadly force.  Its appropriate use is of national interest and, under certain circumstances, the U.S. government can be liable for its misuse.  Therefore, responsibility for its use cannot be transferred to the private sector to personnel who are beyond the reach of controls otherwise applicable to government personnel.  Personnel engaged in combat must be under military command, subject to direct and immediate decisions concerning the appropriate and legal use of military force, and extensively trained in the proper use of lethal force.
  For these reasons, combat is military essential and inherently governmental.
  Manpower authorities shall designate manpower in combat, combat support, and combat service support units that operate in a theater of war where there is a high likelihood of hostile fire as military code A if the incumbents (1) are issued combat weapons;
 (2) receive extensive combat training; and, (3) engage, or might engage, in combat as an inherent part of their mission.  (For example, Marine Corps combat support and combat service support units are extensively trained and ready to engage in combat as a part of their mission.  Also, Chaplain Assistants protect Chaplains in areas where there is a likelihood of enemy fire.)  Manpower authorities also shall designate manpower in units located inside or outside the theater of war as military code A if the incumbents operate weapon systems against the enemy (e.g., B-52 and ICBM crews).  


1.1.3.  Sustainment and Reconstitution of Combat Support and Service Support Operations Under Fire.  During combat, support functions must be performed expeditiously to sustain operations.  The commander has a responsibility to ensure that essential support functions are not interrupted for an extended period—particularly if lives might be lost as a consequence.  If a combat support or service support unit operating in a combat environment is subjected to hostile attack, the commander must have sufficient oversight and, in some cases, direct control of recovery operations.  If the commander requires discretionary control to restore order and discipline and reconstitute the unit, the support element is military essential and inherently governmental.  This involves situations where the commander would need to take charge of daily operations and decide on the timing and course of action for reconstituting the unit.  The required skills typically have to be developed and reinforced through extensive training of both the commander and troops responsible for the support mission.  Also, to provide commanders with greater flexibility, military personnel are cross-trained to perform tasks in addition to their regular duties.  For example, on Navy ships and submarines cooks are required to assume emergency medical, firefighting, and flood control duties in emergency situations.  Key factors for determining if a combat support or service support function is military essential and inherently governmental is whether the continued, proper, and timely execution of the function under combat conditions has to be assured or safeguarded through military authority, discipline, and training.  Manpower authorities shall consult risk assessments developed by military commanders for these determinations.  Manpower authorities shall designate manpower that perform combat support or service support functions in operating forces as military code A if there is such a high likelihood of hostile fire or collateral damage that (1) military authority, discipline, and training are needed to retain control and, if necessary, reconstitute the unit; and, (2) use of civilians or contract support constitutes an inappropriate or unacceptable risk.  (See the “Guidance for Risk Assessments” at Attachment 2.)  



1.1.4.  Military Medical and Spiritual Services for Prisoners of War.  During combat, military commanders who are compelled to abandon wounded or sick to the enemy may, as far as military considerations permit, leave military medical personnel and chaplains to assist in their care.
  Under the Geneva Conventions, medical and religious personnel attached to the armed forces are given unique status in carrying out these special duties and are issued special identity cards and armlets bearing the distinctive “Red Cross” or “Geneva Cross” emblem.
  If captured, they are not prisoners of war and must be returned to the United States when their services are no longer required.
  Members of the National Red Cross and other voluntary aid societies duly recognized and authorized by the government are also issued special identity cards and emblems, and given the same special status as military medical and religious personnel provided they are subject to military laws and regulations.
  Under Article 53 of the First Geneva Convention, reference (a), use of the “Red Cross” or “Geneva Cross” emblems by individuals, societies, firms, and companies, either public or private, other than those entitled is prohibited.  Therefore, the special duties and privileges conveyed by the emblems are not commercial and cannot be contracted or assigned to DoD civilians and are military essential and inherently governmental.  Manpower authorities shall designate medical and religious manpower in operating forces (DoD Functions M410-M810) as military code A if the incumbents are (1) assigned to units or ships in the operating forces; (2) qualified for special identity cards and emblems; and, (3) engaged exclusively in the search, collection, transportation or treatment of the wounded or sick; prevention of disease; administration of medical units and establishments; or religious care.
  [Note: This does not include support provided by auxiliary military medical personnel
 nor medical services provided in military hospitals at fixed facilities in locations out of harms way.]  


1.1.5.  Military Security at DoD Installations in High Threat Environments.  Physical security at military installations could entail defense against paramilitary or terrorist elements whose capabilities are so sophisticated that only an armed military defense could provide an adequate response.  This involves situations where there is a high likelihood of hostile fire, bombings, or biological or chemical attacks by groups using sophisticated weapons and devices.  In such situations, military security guards are required and use of DoD civilians or contract support would constitute an inappropriate or unacceptable risk.  When physical security requirements necessitate a military defense—i.e., military strategy, leadership, equipment, training, arms, and skills not available to civilians—they are military essential and inherently governmental.  Manpower authorities shall designate manpower in physical security activities in the infrastructure (DoD Function codes S500-S510) as military code A if there is such a high likelihood of hostile fire, bombings, or biological or chemical attacks by groups using sophisticated weapons and devices that (1) a military defense is required; and (2) use of civilians or contract support constitutes an inappropriate or unacceptable risk.  These designations are based on risk assessments.  (See Attachment 2 for “Guidance for Risk Assessments.”)


1.2.  Military Support Elements in Operating Forces (Code B).  Manpower authorities shall designate manpower that perform combat support or service support functions in the operating forces (DoD Functions M410-M810) in areas where there is not a high likelihood of hostile fire as military code B if (1) deadly force is not an inherent part of the operation; (2) military authority, discipline, and training are not normally required for proper performance of the duties; but, (3) performance of the function throughout the operating forces exclusively by civilians or contractors (i.e., total reliance on civilian or contract support) would constitute an inappropriate or unacceptable risk.  This involves situations where a core military capability is needed in the event the threat changes and military capabilities are required.  Examples include supply and maintenance for strategic weapon systems or strategic defense forces (e.g., strategic bomber aircraft, tankers, interceptor forces, or surveillance forces) that are stationed at or deploy to locations outside the area of operations where there is little or no likelihood of hostile fire, and combat support and service support units at Army echelon above division.  Code B manpower is military essential and exempt from private sector performance because it provides a ready and controlled source of technical competence (i.e., a core capability) necessary to ensure an effective and timely response to an emergency or national defense contingency in the event military capabilities are required.  Decisions about the number of military support elements necessary to provide a core capability are based on Risk Assessments.  (See “Guidance for Risk Assessments” at Attachment 2.)  


1.3.  Civilian Support Elements in Operating Forces (Code C).  Manpower authorities shall designate manpower that perform combat support or service support functions in the operating forces (DoD Functions M410-M810) in areas where there is not a high likelihood of hostile fire as civilian code C if (1) use of deadly force is not an inherent part of the operation; (2) military authority, discipline, and training are not required for proper performance of the duties; and, (3) performance of the function throughout the operating forces exclusively by contractors (i.e., total reliance on contract support) constitutes an inappropriate or unacceptable risk.  These civilians are designated as emergency-essential (E-E) as prescribed by DoD Directive 1404.10, (e), and forward deploy with military troops or remain in place in overseas locations subsequent to an evacuation of noncombatants.  They provide continuity for essential functions, maintain the availability of combat-essential systems; or, perform duties critical to combat operations.  



1.3.1.  Examples include supply and maintenance for strategic weapon systems or strategic defense forces (e.g., strategic bomber aircraft, tankers, interceptor forces, surveillance forces, or space and missile defense systems) that do not deploy, or that deploy to, or are located at, locations outside the area of operations where there is little or no likelihood of hostile fire.  Other examples include combat support and service support at OCONUS Air Force locations where there is little or no likelihood of hostile fire or in Army units at echelon above division.  Army Logistical Support Elements that deploy to forward areas of the battlefield, Technology Escort Units that retrieve chemical and biological weapons in forward areas, and Navy ships with combat support missions that are part of the Navy’s combat logistics force (CLF) are also examples.  



1.3.2.  This manpower is civilian essential and exempt from private sector performance because it provides a ready and controlled source of technical competence (i.e., a core capability) necessary to ensure an effective and timely response to a mobilization, national defense contingency situation, or other emergency requirement.  Decisions about the number of civilian support elements necessary to provide a core capability are based on Risk Assessments.  (See Guidance for Risk Assessments at Attachment 2.)  


1.4.  Exemptions for Military & Civilian Wartime Designations (dual-status) (Code D).  As part of crisis and mobilization planning, manpower authorities identify military and civilian personnel in infrastructure activities for wartime assignments in the operating forces.  This manpower is “dual-tasked” and coded D as explained below.  


1.4.1.  Military Wartime Designations.  Manpower authorities shall designate manpower in the infrastructure as military code D if the incumbents are dual-tasked for military wartime assignment (i.e., assigned to a position in the infrastructure and counted for a wartime assignment in the operating forces).  During peacetime, these personnel are not assigned to the operating forces, but are designated for specific wartime assignments in the event of a mobilization, war, or other emergency.  The incumbents are Active military or Active Guard and Reserves (AGR) in infrastructure activities (DoD Functions A610-M399 and P110-Z999) that perform functions that, during a war or other emergency, are (1) eliminated; (2) back-filled by civilians or Reserves—e.g., Individual Mobilization Augmentees or military retirees; or, (3) converted to private sector performance.  For example, the Navy uses Active-duty military from the shore establishment to stand-up Fleet hospitals during war (i.e., for “tent city” hospitals) and to staff hospital ships at 100 percent of wartime requirements during a mobilization or other emergency.  This manpower is military essential and exempt from private sector performance because the incumbents are needed during the early phases of a mobilization or war before Reserve Component personnel are recalled and before post-mobilization recruits (i.e., personnel acquired after mobilization) can be trained and assigned to the operating forces.  



1.4.2.  Civilian Wartime Designations.  Manpower authorities shall designate manpower in the infrastructure as civilian code D if the incumbents are dual-tasked for civilian wartime assignments (i.e., assigned to a position in the infrastructure and counted for a wartime assignment in the operating forces).  During peacetime, these personnel are not assigned to support elements in the operating forces, but are designated for specific wartime assignments in the event of a mobilization, war, or other emergency.  These are civilians that serve as alternates or replacements for emergency–essential (E-E) personnel in overseas locations covered by DoD Directive 1404.10, reference (e).  Dual-status military technicians covered by Section 115(g) of title 10, United States Code, reference (f), that train the Selected Reserve or maintain or repair equipment issued to the Selected Reserve or the Armed Forces are also coded D if they are designated for wartime assignments in units of the Selected Reserve that are scheduled to deploy no later than 90 days after mobilization or in units that would mobilize and deploy in a skill that is compatible with their civilian position.  Manpower that are dual-tasked for civilian wartime assignments are civilian essential and exempt from private sector performance because the incumbents are needed to achieve 100 percent manning of support elements in the operating forces during a mobilization, war, or other emergency.  



1.4.3.  Dual-Status Determinations.  Manpower authorities at the DoD Component headquarters shall determine the number and skills required for a mobilization, war, or other emergency and centrally manage the coding for dual-status manpower.  Since a mobilization may expand the operating forces beyond what is included in the programmed force structure, manpower authorities must consider the entire wartime demand before making final decisions about the numbers and skills required.  Manpower authorities shall use a formal validated process for determining mobilization manpower requirements and wartime manpower demands as specified in DoD Directive 1100.18 reference (g).  Designations for wartime assignments shall not exceed 100 percent of wartime requirements, plus what is needed for casualty replacements and rotation during the early phases of a mobilization or war.  For instance, only the number of Air Force “unit type code” (UTC) manpower that are needed to bring operating forces to 100 percent of their wartime requirements or for early casualty replacements and wartime rotation are coded D.  

2.  ADMINISTRATION OF THE DOD.  Personnel with discretionary authority to commit the DoD to a position or course of action, or with responsibility and ultimate accountability for Defense programs, projects, government property, funds, monetary transactions, U.S. interests, and entitlements are inherently governmental.
  These officials cannot, by themselves, manage, control, or retain oversight of government operations and require direct support to preclude an inappropriate reliance on private sector advice and support.  They require a staff of sufficient size, expertise, and experience to remain informed, implement and coordinate actions, and maintain oversight and control of government operations.  This manpower also is inherently governmental because it is essential to public control and accountability of government functions.  


2.1.  Civilian Authority, Direction, and Control of the DoD (Code E).  The following duties and responsibilities are inherent to civilian authority, direction, and control of the DoD as required by statutes such as Sections 113, 193, 3013, 5013, and 8013 of title 10, United States Code, reference (f), and are, therefore, civilian essential and inherently governmental.
  These duties are executed with the counsel and assistance of military advisors as required by Sections 113, 151, 3032, 5042, and 8032 of title 10, United States Code, reference (f).  Manpower authorities shall code manpower performing the following functions as civilian code E.  


2.1.1.  Civilian Leadership and Control.  Manpower authorities shall designate manpower in infrastructure activities (DoD Functions A610-M399 and P110-Z999) as civilian code E if the incumbents are directly and ultimately accountable for (1) the accomplishment of defense missions and functions; (2) the discretionary exercise of Department authority; or, (3) control of monetary transactions, government property (real or personal, tangible or intangible), and entitlements.  They have the authority to obligate federal funds and to commit the Department to take or not to take action by direction, order, policy, regulation, contract, authorization, or otherwise.  This includes duties and responsibilities vested in the Secretary of Defense; Secretaries of the Military Departments; Directors of Defense Agencies and DoD Field Activities; Under, Assistant, and Deputy Secretaries of Defense and Military Departments; General Counsels; and, other officials as specified in Sections 131-142, 3013-3022, 5013-5026, and 8013-8022 of title 10, United States Code, reference (f).  This also includes program and project managers, contracting officers, directors of line operations or principal staff elements, and other officials that are delegated these responsibilities.  These duties may not be vacated or deferred during a crisis, mobilization, or war.  Examples include management authority (direction and final decision-making), responsibility, and accountability for:  

· approval of international agreements covered by DoD Directive 5530.3, reference (j); ratification of law of war treaties covered by DoD Directive 5100.77, reference (k); and approval of foreign military sales and security assistance programs.  

· recommendations to Congress for changes to governing legislation and comments to draft legislation and responses to Congress on matters concerning the DoD;  

· determination of DoD policies, directives, and regulatory guidance (to include decisions concerning the content and application of regulations);  

· approval of strategic plans; program goals and objectives (to include national security objectives) as prescribed by Section 306 of title 5, United States Code, reference (l);  

· determining mission and program priorities and budget requests (to include budget policy, guidance, and strategy);  

· decisions for the effective, efficient, and economical organization, administration, and operation of the DoD (to include decisions to transfer a function, power, or duty; delegate authority; or approve support agreements, cooperative agreements, and non-procurement transactions);  

· direction and control of defense missions, functions, and operations, to include intelligence and counter-intelligence operations; criminal investigations; prosecutions and adjudications; and duties prescribed in Sections 140, 141, 3019, 5019, and 8019 of title 10, United States Code, reference (f);  

· acquisition, use, or disposal of property (real or personal, tangible or intangible) of the United States (to include the collection, control and disbursement of appropriated and non-appropriated federal funds and management of treasury accounts, public trusts, and grants).  



2.1.2.  Civilian Expertise and Experience.  Manpower authorities shall designate manpower as civilian code E if civilian and military officials in infrastructure activities (DoD Functions A610-M399 and P110-Z999) require their direct support to (1) make informed decisions (and preclude sole reliance on contract advisory assistance); (2) maintain oversight, control, and accountability of government operations, federally funded projects, contracts, property and funds; or, (3) provide for the effective, efficient, and economical administration of the DoD.  This manpower plays an active and informed role in policy development; program execution; contract administration; and judiciary or fiduciary matters, and assist DoD officials with establishing objectives, setting priorities, assessing alternatives, judging risks, or deciding on a course of action.
  Managers, directors, contracting officers, special agents, and analysts in staff and line functions typically perform these duties.  This manpower is inherently governmental and civilian essential because judgment derived from a technical and working knowledge of the subject matter, experience with defense operations, and routine collaboration with other defense officials is required to accomplish delegated responsibilities, actively participate in discretionary decision-making, and preclude sole reliance on contract advisory assistance.  This manpower provides the corporate knowledge and technical expertise necessary to ensure that public interests are protected and that contractual obligations, formal agreements, and other transactions are fully satisfied.  (See the Guidance for Risk Assessments at Attachment 2.)  This manpower is delegated authority to:  




2.1.2.1.  establish terms for international agreements, treaties, foreign military sales, and security assistance programs (although contractors may assist government personnel in these activities by gathering information or providing advice, opinions, or recommendations);  




2.1.2.2.  draft and develop proposed changes to governing legislation and comments to draft legislation (because contractors may not be used to influence or enact legislation);  




2.1.2.3.  interpret and develop legal opinions and implementing policy for laws, Executive Orders, treaties, and international agreements (although contractors may assist government personnel by providing legal advice and interpretations of non-DoD federal regulations and statutes, and devise options and analyses to be used by government personnel to develop policy and regulatory guidance);  




2.1.2.4.  draft and develop strategic plans as prescribed by Section 306 of title 5, United States Code, reference (l), to include planning options, program priorities, strategies, and justifications for strategic plans;




2.1.2.5.  draft and develop performance goals, performance indicators, performance plans, program evaluations, and program performance reports as required by Sections 1115 and 1116 of title 31, United States Code, reference (m);  



2.1.2.6.  develop program and budget requests (although contractors may assist government personnel with fact finding, feasibility studies, should-cost analysis, and other analyses);  




2.1.2.7.  develop plans, options, recommendations, and justifications for the effective, efficient and economical administration of the DoD on discretionary matters (although contractors may be used to assist government personnel in these activities by gathering information; providing outside points of view, advice, or ideas to enhance the understanding of program operations; or developing alternative positions, recommendations, or solutions to various issues or problems); 




2.1.2.8.  maintain oversight, control, and accountability of government operations, federally funded programs and projects, contracts, and federal property and funds (although contractors may be used for workload modeling, fact finding, feasibility studies, efficiency studies, and other analyses of a non-discretionary nature to support Department personnel with program management, acquisition planning, and evaluations).  This includes:  

· administering, planning, and managing government programs and projects to include reorganizations and improvements to program operations (although contractors may provide advice, opinions, recommendations, or ideas; gather information; assist with program monitoring, milestone and schedule tracking, and other non-discretionary tasks);  

· defense acquisition planning (although contractors may be used to support government personnel with acquisition planning by gathering information; providing advice, opinions, recommendations, or ideas; and assist with program monitoring, milestone and schedule tracking, and other non-discretionary tasks);

· allocating resources (dollars and manpower), obligating
 federal funds and, with respect to prime contracts, determining what supplies or services are to be acquired by the government (although contractors may be given the authority to acquire supplies at prices within specified ranges and subject to other reasonable conditions deemed appropriate by the DoD);  

· awarding, terminating, and administering contracts for goods and services to include ordering changes in contract performance or contract quantities, taking action based on evaluation of contractor performance, and accepting or rejecting contractor products or services (although contractors may assist in the development of statements of work and provide technical evaluations of contract proposals so long as the contractor’s involvement is properly administered—e.g., precludes situations where the contractor might influence official evaluations of other contractors or might gain access to confidential business information or other sensitive information);
· approving contractual documents (e.g., documents defining requirements, incentive plans, and evaluation criteria) and participating as a voting member on a source selection board (although contractors may participate as technical advisors on a source selection board);  
· determining whether contract costs are reasonable, allocable, and allowable (although contractors may be given authority for contract quality control, performance evaluation, or inspection if they are based on established performance standards or other reasonable conditions or parameters deemed appropriate by the DoD); 

· determining what government property (real or personal, tangible and intangible) is to be disposed of and on what terms (although contractors may be given authority to dispose of property at prices within specified ranges and subject to other reasonable conditions deemed appropriate by the DoD);  

· collecting, controlling, and disbursing fees, royalties, duties, fines, taxes and other public funds, unless authorized by statue, such as Section 952 of title 31, United States Code, reference (m), (relating to private collection contractors) and Section 3718 of title 31, United States Code, (relating to private attorney collection services), but not including: (1) collection of fees, fines, penalties, costs or other charges from visitors to or patrons of mess halls, post or base exchange concessions, national parks, and similar entities or activities, or from other persons, where the amount to be collected is easily calculated or predetermined and the funds collected can be easily controlled using standard cash management techniques, and (2) routine voucher and invoice examination; and,  

· accepting payment, settlement, or compromise of a military claim.  




2.1.2.9.  maintain oversight, direction, control, and accountability over government employees;
 volunteers covered by Section 1588 of title 10, United States Code, reference (f); and, personal and general service contractors (although contractors may be used for contract quality control and performance evaluation or inspection services if specific guidelines for product or service acceptance can be specified and contractor involvement is properly administered—e.g., precluding contractor influence of official evaluations of other contractors, or gaining access to confidential business information or other sensitive information);  




2.1.2.10.  represent the Department’s interests at official functions, negotiations, and hearings on legal, labor, investigative, or entitlement matters.  Examples include:  

· prosecuting or adjudicating legal matters (although contractors may assist government personnel in these activities by gathering information or providing advice, opinions, recommendations, or ideas);

· negotiating, such as with endangered species negotiations and re-negotiations for federal personnel rules for bargaining units (although contractors may assist government personnel in these activities by gathering information or providing advice, opinions, recommendations, or ideas);

· conducting criminal investigations to include conducting, supervising, or coordinating criminal investigations; executing warrants; and making arrests as prescribed by Section 1585a of title 10, United States Code, reference (f)  (although contractors may perform non-law enforcement security activities that do not directly involve criminal investigations, such as prisoner detention or transport and non-military national security details); 

· conducting administrative hearings to determine eligibility for security clearances, eligibility to participate in government programs, or matters of personal reputation;

· conducting employee labor relations (although contractors may serve as arbitrators or provide alternative methods of dispute resolution); and,  

· approving federal license applications (except for vehicles or support equipment) and inspections.  




2.1.2.11.  develop official government and public relations statements to include:
· clarifications on DoD policies, practices, or procedures (although contractor’s may answer non-discretionary questions concerning policy, practice, or procedures so long as the contractor’s status is obvious to third parties and the information provided is approved by government officials or is well established by DoD Directive, DoD Instruction, policy memo, rule, order, regulation, or other official documentation as prescribed by Appendix B of OFPP Policy Letter 92-1, reference (i).)

· government testimony and responses to Congress, and Department responses to audit reports from an Inspector General, the General Accounting Office, or other federal audit entity;
  
· DoD responses to Freedom of Information Act (FOIA) requests and to administrative appeals of denials of FOIA requests (although contractors may assist with routine responses that, because of statute, regulation, or agency policy, do not require the exercise of judgment in determining whether documents are to be released or withheld);  



2.1.2.12.  provide instruction or training to government personnel on subjects not found in the private sector if the subject matter is not yet covered by government practice, policy, or procedures (although contractors may conduct training courses so long as the contractor’s status is obvious to third parties and the information and course material provided is approved by government officials or is well established by government practice, policy, or procedure).  



2.1.2.13.  conduct research and development (R&D) (DoD Functions R120 and F150) that is of a theoretical or experimental nature in direct support of military medical, biological, or scientific interests or for development of innovative defense capabilities where there is not a clearly stated requirement, objective, or solution; and government judgment and discretion are required (although contractors may be used to perform R&D and to provide direct support to organic R&D activities).  




2.1.2.14.  conduct test and evaluations (DoD Function A620) to determine the potential utility, operational suitability, and effectiveness of emerging technologies or suitability of critical human design and human factors engineering features for systems that will be operated or maintained by DoD civilians (although contractors may be used to provide direct support to organic T&E activities).
  




2.1.2.15.  conduct clandestine intelligence operations (DoD Function M310) that support sensitive national security objectives where knowledge of the operation is provided on a “need to know” basis to avoid compromise covert activities and government operatives; the operation involves discretionary decisions; and, the personnel involved in the operation must be trained and ready to perform in a covert environment or uncontrolled situation where there is a threat of discovery, capture, or death.  (See the Guidance for Risk Assessments at Attachment 2.)  



2.1.3.  Support to Agencies Outside the DoD.  Manpower authorities shall designate manpower for details or permanent duty station outside the DoD to provide support or advisory assistance on defense-related matters on behalf of the Department as civilian code E if the work requires proficiencies that cannot be obtained from the private sector or other government agencies (DoD Function Y320).  This manpower is established by formal request and approved following procedures in DoD Directive 1000.17, reference (n), or some other formal approval process.  For example, the Department assigns civilians to Congress, the White House and federal and state agencies to provide support on defense-related matters.  



2.1.4.  Support Provided to International Organizations and Foreign Nations.  Manpower authorities shall designate manpower that provide advisory assistance and support to international organizations and foreign nations on behalf of the Department on defense-related matters as civilian code E if the work requires proficiencies that cannot be obtained from the private sector or other government agencies (DoD Function Y320).  For example, exchanges of civilian personnel between the DoD and defense ministries of foreign governments intended to encourage a democratic orientation of defense establishments of other countries as prescribed in Section 168 of title 10, United States Code, reference (f), are coded E.  


2.2.  Military-Unique Knowledge and Skills (Code F).  Manpower authorities shall designate manpower in the infrastructure (DoD Functions A610-M399 and P110-Z999) as military code F if the incumbents require knowledge and skills acquired primarily through military training and current military experience for the successful performance of the prescribed duties and the work cannot be vacated or deferred during a war or other emergency.  (As noted in criterion D above, if the work is eliminated, replaced by civilian or Reserve Component manpower, or converted to private sector performance during a mobilization or war, the military personnel are designated for wartime assignments and the manpower is coded D.)  These are Active Component and Active Guard and Reserve (AGR) manpower
 that perform one or more of the following duties or responsibilities:  


2.2.1.  Military Advice and Counsel.  




2.2.1.1.  The Chairman and other members of the Joint Chiefs of Staff, in their capacity as “Military Advisors,” provide military advice and counsel to the President, Congress, National Security Council, and Secretary of Defense.  These are inherently governmental responsibilities that require extensive military experience as prescribed by Sections 151, 153, and 171 of title 10, United States Code, reference (f), and cannot be transferred to DoD civilians or to the private sector.  




2.2.1.2.  Military also provide advice and counsel to the Secretaries, Deputy Secretaries, Under Secretaries, and Assistant Secretaries of the Army, Navy, and Air Force.  These are inherently governmental responsibilities established by Chapters 305, 505, 506, and 805 of title 10, United States Code, reference (f), that require extensive military experience and judgment and cannot be transferred to DoD civilians or to the private sector.  These duties are assigned to the Chiefs, Vice Chiefs, Deputy Chiefs, and Assistant Chiefs of Staff of the Army and Air Force; Chief, Vice Chief, Deputy Chiefs, and Assistant Chiefs of Naval Operations; Commandant and Assistant Commandant of the Marine Corps; Chief, Deputy Chiefs, and Assistant Chiefs of Staff of the Marine Corps; Inspectors General; Surgeon Generals; Chiefs of Chaplains; Judges Advocate General; Assistant Judge Advocate General (and positions designated by the Judges Advocate General to be filled by a judge advocate); either the Comptroller or the Deputy Comptroller of each Military Department;  Army Chief of Engineers; Chief of Naval Personnel; Director of Expeditionary Warfare; Chiefs of Reserves, and such military deputies and assistants as the Secretaries of the Military Departments deem appropriate.  



2.2.2.  Accomplishment of Military Missions.  Commanders of the Combatant Commands are responsible to the President and Secretary of Defense for the execution of military missions (DoD Function Codes M120-M199).  These are inherently governmental responsibilities that entail military judgment based on extensive military experience as prescribed by Sections 161 and 164 of title 10, United States Code, reference (f), and cannot be transferred to DoD civilians or to the private sector.  [Note: Functions performed by the operating forces (DoD Functions M410-M810) are not coded F.]  



2.2.3.  Military Judicial Responsibilities.  Manpower authorities shall designate manpower in the infrastructure as military code F if the incumbents are responsible for military judiciary matters on behalf of the United States, the Department of Defense, or a Military Service.  These are military essential and inherently governmental responsibilities established by post, appointment, and duty under Chapter 47 of title 10, United States Code, reference (f), which require military representation and cannot be transferred to DoD civilians or to the private sector.  For instance, responsibility for the administration of military justice under the Uniform Code of Military Justice (UCMJ) in general courts-martial, special courts-martial, summary courts-martial, courts of inquiry, the Military Departments’ Courts of Criminal Appeals, the U.S. Court of Appeals for the Armed Forces, and other legal proceedings is assigned to the Judge Advocate General, military judges, judge advocates (staff judge advocates, prosecutors (trial counsel), defense counsel, and appellate counsel),
 and law specialists.  Responsibility for supervision of the administration of military justice, as prescribed in Section 806 of title 10, United States Code, reference (f), is assigned to the Judge Advocates General and senior members of their staffs.  The exercise of judicial and non-judicial punishment under the UCMJ is responsibilities assigned to military officers under Sections 815 and 951 of title 10, United Sates Code, reference (f).  Also, judicial duties on courts-martial are assigned to commissioned officers, warrant officers, and enlisted members as required by Section 825 of title 10, United States Code, reference (f).  



2.2.4.  Advice and Assistance Based on Military-Unique Knowledge and Experience.  Manpower authorities shall designate manpower that provide advice and assistance to DoD officials in infrastructure activities as military code F if the advice is based on military-unique knowledge and experience that can only be derived from recent first-hand involvement in military activities—i.e., through commanding military forces or conducting or participating in military operations or exercises.  The required knowledge and experience must be more substantial than familiarity with military doctrine, tactics, operations, or regulations—advice military retirees can provide based on their knowledge and experiences, or competencies that can civilians can develop.
  (See the Guidance for Risk Assessments at Attachment 2.)  Also, this manpower is coded F only if DoD officials require the advice to (1) make informed decisions (and preclude sole reliance on contract advisory assistance); (2) maintain oversight, accountability, and control of government operations, federally funded programs, federal contracts, government property, or funds; or, (3) provide for the effective, efficient, and economical administration of the DoD.  This manpower is military essential and inherently governmental because their advice is needed to ensure that DoD officials are properly connected to the war-fighting establishment and are cognizant of the war-fighter’s perspective on programs and actions intended to support military operations and to preclude sole reliance on private sector advice and assistance.  The following are examples.  




2.2.4.1.  Management of Defense Programs.  This military manpower typically assists management officials in establishing objectives and priorities, assessing alternatives, judging risks, and deciding the course of action on military-related matters.  They also play an active and informed role in policy development, program execution, contract administration, and legislative and fiduciary matters that require a military perspective.  




2.2.4.2.  Basic Training and Military Training of Doctrine and Tactics.  Manpower officials shall designate manpower that provide training that is specifically designed to acculturate military standards and conventions as military code F if (1) it entails the command of military trainees; or, (2) military presence is necessary to demonstrate military leadership skills, ingrain responsibilities for the appropriate use of deadly force and proper military conduct during armed conflicts, or, through example, reinforce the integrity of the military command structure.  Manpower authorities also shall designate manpower that teach military doctrine or tactics as military code F if the training requires military expertise that can only be acquired through recent operational experience—i.e., through commanding military forces or conducting or participating in military operations or exercises.  (See the Guidance for Risk Assessments at Attachment 2).  This training may be imparted formally in a classroom (DoD Function codes U100-U400) or in a unit.  Examples include drill instructors; Commandants of Cadets at military academies; instructors at the Military Academies that teach tactics or military leadership subjects; Reserve Officers’ Training Corps (ROTC) instructors above secondary level; Professors of Military Science; instructors in fleet training centers and schools that provide tactical aviation or field training based on current operational experience; and, Active Component advisors to the USNG and USAR.  [Note:  This does not include training of the mechanics, functionality, or operation of military equipment or weapon systems, or supply or maintenance procedures.]  




2.2.4.2.  Research, Development, Test and Evaluation (RDT&E).  Military are also render judgments on RDT&E matters—e.g., the potential utility of emerging technologies, strategies for battlefield integration of new and fielded systems, critical human design and human factors engineering features, and appropriate tests for operational suitability and effectiveness (DoD Function codes R120, F150, and A620).  

· Military provide current knowledge of military doctrine, tactics, and systems to RDT&E managers to ensure that programs are properly directed toward military application.  Military are also responsible for clarifying operational requirements and providing a working knowledge of existing weapons and equipment during development so that new systems build on “lessons learned” from comparable systems.  This includes manpower in program development agencies, testing facilities, aircraft plants, shipyards, or other armament production centers where “hands-on” military experience is needed or where military judgment and recent experience are used to provide an independent and objective evaluation of operational effectiveness and suitability of acquisition systems.  Military are responsible for developing operational and live-fire tests that realistically simulate combat stress based on how the military intends to fight.  In addition, only the military can serve as representative operators, maintainers, and support personnel during operational testing of defense acquisition systems that, upon fielding or deployment, will be operated and supported by the military.
  

· Advice about military systems (hardware and software) that is based on experience that can be acquired by DoD civilians or private sector contractors during the engineering, manufacturing, development, or testing of defense systems or by operators or maintainers of training systems is not military-unique.  Also, knowledge of defense acquisition policy, processes, and procedures acquired through formal classroom or on-the-job training in a program office is not military-unique.  




2.2.4.3.  Intelligence Operations.  Military are also involved in clandestine intelligence operations (DoD Function M310) that support sensitive national security objectives where knowledge of the operation is provided on a “need to know” basis to avoid compromise covert activities and government operatives; the operation involves discretionary decisions; and, the personnel involved in the operation must be trained and ready to perform in a covert environment or uncontrolled situation where there is a threat of discovery, capture, or death.  This manpower is coded F if the required knowledge and skills are military-unique.  (See the Guidance for Risk Assessments at Attachment 2.)  


2.2.5.  Support to Agencies Outside the DoD.  Manpower managers shall designate manpower for details or permanent duty station outside the DoD to provide support and advisory assistance on defense-related matters on behalf of the Department as military code F if the work requires military-unique knowledge and skills (DoD Function Y320).  These manpower requirements are established by formal request and approved following procedures in DoD Directive 1000.17, reference (n), or some other formally approval process.  Examples include attachés to U.S. embassies; couriers for the State Department; and Chief of Staff to the President, as prescribed in Sections 711-720 of title 10, United States Code, reference (f).  [Note: This does not include support provided to eligible organizations and activities outside the DoD that is incidental to military training accomplished through innovative readiness training (IRT) activities covered by DoD Directive 1100.20, reference (o), or interagency support to a DoD activity by a DoD activity as prescribed by DoD Instruction 4000.19, reference (p).]  



2.2.6.  Support Provided to International Organizations and Foreign Nations.  Manpower authorities shall designate manpower to provide advisory assistance and support to international organizations and foreign nations on defense-related matters (DoD Function Y320) on behalf of the Department as military code F if the work requires military-unique knowledge and skills.  Examples include support to NATO military commands and agencies that are not part of the Department’s internal management or command structure and military details to republics in the Western Hemisphere to assist in military matters in accordance with Section 712 of title 10, United States Code, reference (f).  Exchanges of military personnel between the DoD and defense ministries of foreign governments and exchanges of military personnel between units of the armed forces and units of foreign armed forces to encourage a democratic orientation of defense establishments and military forces of other countries as prescribed in Section 168 of title 10, United States Code, reference (f), are also examples.  

3.  Exemptions for Esprit de Corps and Military Support (Code G).  Manpower authorities shall designate a limited number of manpower in infrastructure activities with code G if the Department determines they are needed for “esprit de corps” or “military support” reasons.  These exemptions are intended to (1) demonstrate the Department’s commitment to the military and civilians that serve the Nation; (2) engender group spirit, camaraderie, and a sense of pride in the men and women who serve the Department; (3) foster family and public support; (4) build military cohesion; and, (5) assist in meeting recruitment and retention objectives.  

3.1.  Exemptions for “Esprit de Corps.”  Examples for “esprit de corps” include:

· military bands that wear military uniforms (DoD Function G220) and perform during peacetime and war to promote group spirit and a sense of pride; 

· honor guards (DoD Function S560), such as the 3d Infantry Old Guard and Honor Guards, that perform at funerals and other ceremonies during peacetime and war to promote group spirit, a sense of pride, and honor;  

· Navy Blue Angels to demonstrate expertise to the public to promote a sense of pride;  

· Superintendents, Dean of Faculty, Dean of the Academic Board, Chaplains, Directors of Administrations, and Quartermasters for the Corps of Cadets at the U.S. Military Academy, the U.S. Naval Academy, and the U. S. Air Force Academy covered by Chapters 403, 603, and 903 of title 10, United States Code, reference (f), that serve as military role models and instill the ethos and military culture in young cadets necessary for building military cohesion and respect for the military command structure (DoD Function U200).  



3.1.1.  These exemptions are for functions that can be performed by the private sector but without the same effect—i.e., military performance of these activities carries special meaning for military personnel, their families, and the public.  This manpower is military essential and exempt from private sector performance because civilian and contract personnel cannot serve as military role models or be used as effectively as the military to project a military presence or image or authentically demonstrate military expertise to the public.  



3.1.2.  In the manpower mix order of precedence, “Exemptions for Military and Civilian Wartime Designations (dual status)” takes precedence over “Esprit de Corps.”  Therefore, manpower that promote “esprit de corps” during peacetime but are dual-tasked for wartime assignments (such as Thunderbirds, Golden Knights, Army Marksmanship Units, and Parachute Units that demonstrate military expertise to the public) are coded D.  Only manpower that promote military “esprit de corps” during peacetime and war are coded G.  


3.2.  Exemptions for “Military Support.”  Examples for “military support” include:  

· civilian faculty at the U.S. Military Academy, the U.S. Naval Academy, and the U.S. Air Force Academy (DoD Function U520) as required by Sections 4338, 6952, and 9338 of title 10, United States Code, reference (f);  

· principals and faculty at DoD Dependent Schools (DoDDS) (DoD Functions U710 through U799) to demonstrate family support, promote “Quality of Life,” and foster camaraderie for recruitment and retention purposes;  

· the Army Director of Religious Education who provides religious education and counseling to soldiers and their family members (DoD Function G900).  [Note: Chaplain Assistants in garrison assignments are not included.]  



3.2.1.  These exemptions are for functions that can be performed by the private sector but without the same effect—i.e., direct involvement by DoD civilians demonstrates the Department’s dedication to family matters and carries special meaning for military members and their families.  This manpower is civilian essential because the work does not require military-unique knowledge and skills, and is exempt from private sector performance because in-house performance demonstrates family support, fosters camaraderie, and indirectly supports recruitment and retention.  

4.  MAINTAINING CONTINUITY OF OPERATIONS.  


4.1.  Continuity of Infrastructure Operations (Code H).  



4.1.1.  Continuity of Operations During a War or Crisis.  Manpower authorities shall designate manpower in infrastructure activities as civilian code H if (1) the incumbents provide a ready and government-controlled source of technical expertise or operational capability that is essential for the effective and timely response to, and sustainment of, a mobilization or other emergency requirement; and, (2) military-unique knowledge and skills are not required for proper performance of the duties.  This manpower is civilian essential and exempt from private sector performance because it provides continuity of operations during a mobilization, crisis, or war.  




4.1.1.1.  Key Manpower.  During a mobilization or crisis, personnel dual-tasked for wartime assignments (code D) are reassigned to operating units and their positions back-filled.  Manpower authorities shall ensure that activities with wartime missions that employ code D manpower have a sufficient number of civilians to continue operations until vacated positions can be back-filled with military or DoD civilians, or replaced by contract personnel.  Also, manpower authorities shall ensure there are sufficient personnel to assume inherently governmental responsibilities in infrastructure activities that result from increased workloads during mobilization and crisis.  Manpower authorities shall designate civilian manpower that cannot be vacated or eliminated during a national emergency or mobilization without seriously impairing the ability of the activity to function effectively as civilian code H if the work does not require military-unique knowledge and skills.  (These positions are also designated as “key” manpower following the procedures in DoD Directive 1200.7, reference (q), and DoD Directive 1352.1, reference (r).)  Coding for this manpower shall be centrally managed at the DoD Component headquarters by manpower authorities.  




4.1.1.2.  Direct Patient Care.  Manpower authorities shall designate manpower that provide direct patient care in DoD hospitals (DoD Functions H100-H107, H113, H119, H125, H127, H203, and H710) as civilian code H if the manpower is needed to maintain the quality of direct patient care for the beneficiary population as prescribed by Part I, Chapter 1, section C.2. of OMB Circular No. A-76, Revised Supplemental Handbook, reference (s), and it is not more efficient or cost effective to obtain direct patient care under personal services contracts as provided by DoD Instruction 6025.5, reference (t).  This manpower provides medical support for (1) specialties not required by military personnel in the operating forces (e.g., pediatric and geriatric care) but are required by others in the beneficiary population; (2) workload in addition to that needed for a war or other emergency to attend to the beneficiary population; and, (3) highly technical specialties for patients with combat-unique injuries and combat-related diseases and illness that return to DoD hospitals during or subsequent to a conflict or war.    



4.1.1.3.  Core Logistics Capability.  Manpower authorities shall designate manpower in infrastructure depot activities (DoD Functions K531 through K999) that provide a “core logistics capability” as civilian code H if they provide a ready and controlled source of technical competence to ensure the effective and timely response to a mobilization, national defense contingency situation, or other emergency requirement as required by Section 2464(a)(3) of title 10, United States Code, reference (f); or, are required for cost-efficiency and technical competence as required by Section 2464(a)(4) of title 10, United States Code, reference (f).  This manpower shall be determined following the policy and procedures in the November 15, 1993, DUSD(Logistics) Policy Memorandum, “Policy for Maintaining a Core Depot Maintenance Capability,” as modified on December 20, 1996.  



4.1.2.  Continuity of Peacetime Operations.  This manpower is civilian essential and exempt from private sector performance because it is needed for continuity of peacetime operations.  



4.1.2.1.  Manpower authorities shall designate civilian manpower that perform work that is non-severable from work performed by other inherently governmental or exempt manpower (i.e., separation of the work would cause an adverse impact) as civilian code H if (1) it is required for the efficient and effective operation of an inherently governmental or exempt activity; and (2) military-unique knowledge and skills are not required for proper performance of the duties.  (See Guidance for Risk Assessments at Attachment 2.)  




4.1.2.2.  Manpower authorities shall maintain a minimum core capability of specialized, scientific, technical, or unique skills if it is needed to ensure the Department can fulfill its mission responsibilities efficiently or effectively or meet emergency, short suspense requirements in accordance with Part I, Chapter 1, Sections C.3 and C.4, of Circular No. A-76 Revised Supplemental Handbook, reference (s).  These are commercial activities operated by a cadre of highly or uniquely skilled employees in a specialized, technical, or scientific area.  


4.2.  Military Augmentation of Infrastructure Activities During War (Code I).  During a mobilization or crisis situation, military that are dual-tasked for wartime assignments (i.e., code D) may be reassigned to operating units and the positions back-filled.  Manpower authorities shall designate manpower that back-fill positions in the infrastructure vacated by Active-duty military as military code I if the duties require military-unique knowledge and skills.  Also, manpower authorities shall designate manpower that augment infrastructure activities during a crisis, mobilization, or war due to increased workload as military code I if the work requires military-unique knowledge and skills (e.g., Individual Mobilization Augmentees).  Manpower authorities shall use a formally approved process for determining mobilization manpower requirements and wartime manpower demands as required by DoD Directive 1100.18, reference (g), and centrally managed the coding for this manpower at the DoD Component headquarters.  This manpower is military essential and inherently governmental because it is needed for continuity of operations during a mobilization, war, or other crisis situation and the work requires military-unique knowledge and skills.  


4.3.  Civilian and Military Rotation (Code J).  Coding for this manpower shall be centrally managed at the DoD Component Headquarters by manpower management officials.  


4.3.1.  Civilian Rotation.  Manpower authorities shall designate manpower in the infrastructure that perform work that could be considered for private sector performance as civilian code J if it is needed to provide a rotation base for civilian career-conditional and career employees assigned to positions outside the U.S. because the pool of civilian manpower coded A through I is not sufficient to satisfy peacetime rotation requirements.  This manpower must be part of a formal civilian rotation program approved by the DoD Component civilian personnel authority to be coded J.  This manpower is U.S. civilian essential and exempt from private sector performance because it is needed to support oversees activities by maintaining civilian overseas tour lengths at appropriate levels as required by Section 1586 of title 10, United States Code, reference (f).  Manpower authorities shall coordinate with DoD Component civilian personnel authorities to verify the validity of this manpower and ensure the requirements are determined using a formally approved process.  



4.3.2.  Military Rotation.  Manpower authorities shall designate manpower in the infrastructure that would not otherwise require military incumbents as military code J if it is needed to provide a rotation base for overseas or sea-to-shore assignments because the pool of military manpower coded A through I is not sufficient to satisfy peacetime rotation requirements.  This manpower is military essential and exempt from private sector performance because it is needed to maintain military tour lengths and military personnel turnover at appropriate levels and, by so doing, keep peacetime recruitment and training costs to a minimum.  This manpower shall be determined by occupational specialty and based on assignment, rotation, and career development policies and personnel tempo (PERSTEMPO) goals governed by DoD Directive 1315.7, reference (u).  Maximum stability of personnel assignments and minimization of rotation and turnover shall be balanced with requirements for training, readiness, and morale in accordance with DoD Directive 1100.4, reference (v).  Manpower authorities shall consult military personnel officials to verify the validity of this manpower and ensure the numbers are determined using a formally approved process.  


4.4.  Civilian & Military Career Progression (Code K).  Manpower authorities shall ensure that designations for the career progression provide reasonable opportunities for the development of both military and civilian personnel as required by DoD Directive 1100.9, reference (w).  Coding for this manpower shall be centrally managed at the DoD Component Headquarters by manpower management officials.  


4.4.1.  Civilian Career Progression.  Manpower authorities shall designate manpower in infrastructure activities that perform work that could be considered for private sector performance as civilian code K if it is needed to provide developmental positions (career paths) for critical technical or leadership skills because the pool of civilian manpower coded A through J does not provide adequate career progression opportunities.  This manpower is civilian essential and exempt from private sector performance because it is needed to provide the kind of assignments necessary to produce competent leaders, managers, and support staff necessary to advise and assist government officials with the management, oversight, and control of government activities.  To be coded K, the manpower must be part of a formally approved developmental program that provides career progression into civilian positions that require technical or leadership skills that cannot be taught or directly acquired from the private sector.  This includes manpower for career paths for the Defense Acquisition Corps as prescribed by DoD 5000.52-M, reference (x), and manpower for acquisition intern programs required by Section 4.13. of DoD Directive 5000.52, reference (y).  This also includes civilian manpower for the Intergovernmental Personnel Act (IPA) program and the Presidential Management Intern (PMIs) program.  Manpower authorities shall coordinate with civilian personnel authorities to verify the validity of these requirements and ensure they are determined using a formally approved process.  



4.4.2.  Military Career Progression.  Manpower authorities shall designate manpower in the infrastructure that do not otherwise require military incumbents as military code K if it is needed to provide career paths for military personnel because the pool of manpower coded A through J does not provide adequate career progression opportunities.  This manpower is military essential and exempt from private sector performance because it is needed to provide assignments necessary to produce competent military leaders and the day-to-day work experiences necessary to develop military skills.  Manpower authorities shall coordinate with military personnel authorities to verify the validity of these requirements.  This manpower shall be determined by military occupational specialty using a formally approved process that considers options for combining occupational specialties and restructuring grade requirements to keep these requirements to a minimum.  

5.  RESTRICTED FROM PRIVATE SECTOR PERFORMANCE.  

5.1.  Restricted by Law, Executive Order, Treaty or International Agreement (Code L).  



5.1.1.  Laws and Executive Orders.  Manpower authorities shall designate military and civilian manpower with code L if the activity is not inherently governmental or exempt from private sector performance for reasons covered by criteria A through K but the activity is restricted from private sector performance due to a law or Executive Order (E.O.).  




5.1.1.1.  Examples include manpower:  





5.1.1.1.1.  for fire fighting and security guard functions (DoD Functions S440 and S510, respectively) at DoD military installations and facilities covered by Section 2465 of title 10, United States Code, reference (f), that are not coded A through K;  





5.1.1.1.2.  for depot-level maintenance and repair functions (DoD Functions K531 through K999) to comply with the “50 percent rule” in Section 2466 of title 10, United States Code, reference (f), in addition to what is coded H for a core logistics capability required by Section 2464 of title 10, United States Code, reference (f);  





5.1.1.1.3.  for dual status military technicians within the congressionally authorized end-strength required by Section 115(g) of title 10, United States Code, reference (f), that are not coded A through K;  





5.1.1.1.4.  for the military Superintendent and civilian Academic Dean at the Navy Postgraduate School identified in Sections 7042 and 7043 of title 10, United States Code, reference (f); and those civilian senior, associate, and assistant professors, civilian instructors, military instructors, and military administrators designated pursuant to Sections 7042 and 7044 of title 10, United States Code, reference (f), (DoD Function U520) [Note: The Superintendent and Academic Dean must be military and civilian, respectively; others may, but need not, be designated as such.];  





5.1.1.1.5.  for personal services covered by Part 37 of the Federal Acquisition Regulation,  reference (z), that are not coded A through K; and,  





5.1.1.1.6.  with access to trade secrets that cannot be properly protected as required by Section 1905 of title 18, United States Code, reference (aa), and that are not coded A through K.  




5.1.1.2.  Constraints set on military personnel strengths in Section 115 of title 10, United States Code, reference (f), and the annual National Defense Authorization Act shall not serve as exemptions for private sector performance since the DoD routinely obtains Congressional approval for exceeding these restrictions.  If the Department is unable to obtain relief from end-strength floors, manpower authorities shall code this manpower with M.  



5.1.2.  Treaties and International Agreements.  Manpower authorities shall designate manpower as civilian foreign nationals (FNs) code L if the support is provided to the DoD by direct or indirect hire FNs according to the terms of a treaty or international agreement.  This includes situations where the terms of a treaty or international agreement specifically require the U.S. to use foreign nationals or make it impractical to convert from foreign national support.  For example, under the Army’s cost-sharing agreements with the governments of Korea and Japan, 70 percent and 100 percent of the costs of the foreign national workforces are borne by the Korean and Japanese governments, respectively.  The replacement costs make it impractical to switch from foreign national support.  


5.2.  Restricted by DoD Management Decision (Code M).  Manpower authorities shall designate military and civilian manpower with code M if a DoD official that exercises management authority over a functional area has exempted the manpower from private sector performance.  This authority is vested in Secretaries of Military Departments; Directors of Defense Agencies and DoD Field Activities; Under and Assistant Secretaries of Defense and the Military Departments; Chairman of the Joint Chiefs of Staff; and the Combatant Commanders.  This authority shall not be delegated below the Assistant Secretary or equivalent level.  



5.2.1.  Pending Risk Assessments.  This includes manpower that has been exempted from private sector performance because the work might involve national defense or intelligence security risks but the risk assessment has not been completed.  This exemption is temporary—i.e., not to last longer than 3 years, pending the results of the risk assessment.  



5.2.2.  Pending a Final Department Decision.  This includes manpower that has been exempted from private sector performance because the work has a DoD Component exemption that has not been approved by OSD.  This exemption is temporary—i.e., not to last longer than three years, pending a formal Department decision.  



5.2.3.  Emergency Manpower.  This includes manpower that perform essential services during a crisis when the military commander has concerns the incumbent contractor will not be able or does not intend to perform the critical services.  This manpower is designated on an emergency basis as a safeguard against premature loss or interruption of essential support as required by DoD Instruction 3020.37, reference (ab).   

6.  SUBJECT TO REVIEW FOR DIVESTITURE OR PRIVATE SECTOR PERFORMANCE.  DoD Components shall designate all other manpower requirements as subject to cost comparison, direct conversion to private sector performance, pending restructuring decisions, and reviewable for alternatives to A-76 based on the manpower mix criteria codes P, R, W, and X as defined below.  DoD Components shall periodically review the work to determine if it can be more efficiently or cost-effectively performed by another source (through a contract with the private sector, or an intra-governmental support agreement with a non-DoD agency).  

6.1.  Pending Restructuring Decision (Code P).  DoD Components shall use code P for all DoD military or civilian manpower performing work in a function that has been deferred from a cost comparison or direct conversion to contract performance, pending the results of an approved force restructuring decision.  This code is limited to restructuring initiatives such as approved base closures or functional realignment or consolidation actions that have been approved in writing.
6.2.  Subject to Review (Code R).  DoD Components shall use code R for DoD military or civilian manpower performing work that is commercial in nature and subject to competition with the private sector in accordance with OMB Circular No. A-76, reference (s), and DoD Instruction 4100.33, reference (ac).  Additional reasons for using code R are: 
6.2. 1.  Retained In-house Based on Cost Comparison.  DoD Component has determined within the last 5 years that DoD civilians (or, in certain situations, DoD military) perform the work in a more cost-effective fashion based on the results of a cost comparison.
6.2.2.  Pending Contract Award.  DoD Components shall use code R for civilian or military manpower that is in the process of being converted to contract support based on the results of a cost comparison or direct conversion.  
6.2.3.  Pending Cost Comparison Results.  DoD Components shall use code R for all DoD military or civilian manpower performing work that is pending the results of an in-progress cost comparison.
6.2.4.  Based on Terminated Cost Comparison.  DoD Components shall use code R for DoD military or civilian manpower performing work in a function where a cost comparison was initiated but not completed due to exceeding legislatively-prescribed time completion constraints and was terminated.  
6.2.5.  Converted from Contract based on Cost Comparison.  DoD Components shall designate manpower with code R when a contracted function has been converted from contract performance to in-house performance as a result of a cost comparison.
6.2.6.  Converted from Contract Without Cost Comparison Due to Unsatisfactory Performance or Unreasonable Prices.  DoD Components shall designate manpower with code R when a contracted function involving 10 or fewer FTE has been converted to in-house performance without a cost comparison based on a contracting officer’s determination that (1) the performance was unsatisfactory and resolicitation has not resolved the unsatisfactory performance or (2) that fair and reasonable prices could not be otherwise obtained in accordance with OMB Circular No. A-76, reference (s), and DoD Instruction 4100.33, reference (ac).
6.2.7.  No Satisfactory Commercial Source.  DoD Components shall designate military and civilian manpower with code R when the DoD Component’s 9a official (per OMB Circular A-76, paragraph 9.a.) has certified that the contracting officer (or, other appropriate official) has demonstrated (pursuant to DoD Instruction 4100.33, reference (ac)) one of the following [Note:  The responsibilities of the 9a official will not be delegated below the Component Assistant Secretary or equivalent level.]:
6.2.7.1.  After issuing a solicitation and receiving offers, it was determined that the use of a commercial source would cause an unacceptable delay or disruption of an essential program.  DoD Components must document the impact on mission accomplishment in terms of cost or performance.  (Temporary disruption resulting from conversion to contract is not sufficient support for such a finding, nor is the possibility of a strike by contract employees.)
6.2.7.2.  No satisfactory commercial source was capable of providing the product or services based on the lack of a response to a formal solicitation.  
6.3.  Nonpackageable Commercial Activity (Code W).  DoD Components shall designate manpower performing commercial activities with code W when a competition is not possible because the work is not packageable in such a manner as to make competition with the private sector possible.  This code must be limited to very few positions performing only commercial activities.  Before using this code, the positions must be certified as nonpackageable by the DoD Component’s 9a official (per OMB Circular A-76, paragraph 9.a.) or the Assistant Secretary responsible for the Inventory.  This code is not to be confused with non-severability as described in the Code M definition.
6.4.  Alternatives to A-76 (Code X).  DoD Components shall designate manpower with code X when the Component has determined that the commercial activity can be divested or converted to private sector performance using processes other than OMB Circular No. A-76 competitions or direct conversions.  More specifically, manpower shall be coded X when the commercial activity is:  

· exempt specifically from OMB Circular A-76 competition (such as research and development, depot maintenance, or architect and engineering covered by the Brooks Act); or,  
· converted employing alternative techniques (such as public-private partnership, divestiture, and privatization initiatives).  
Because the functions under code X may be subject to performance by the private sector, this code differs from code L, which applies if law, executive order, treaty or international agreement prohibits any means of contracting.  
Attachment 2

Guidance for Risk Assessments

1.  Risks to Command and Control of Military Operations and Crisis Situations.  During peacetime, use of contract support in physical security activities at installations and support elements in operating forces might provide a cost-effective, risk-free alternative to in-house performance.  However, circumstances in peacetime are significantly different than in a crisis, mobilization, or war.  When there is concern about a contractor’s continued performance of critical support services during a crisis, the military commander shall review the risks and, if necessary, switch to an alternative source of support.  Unless a review of the risks indicates the support function should be exempt from private sector performance, it shall be coded for review for private sector performance.  Decisions concerning operating forces and attendant risk assessments are assessed during the planning process of the Joint Strategic Planning System as required by DoD Instruction 3020.37, reference (ab).  DoD Components shall consider the following factors when conducting risk assessments.  (This list is not all-inclusive and should be expanded to address the specific activity under review.)  

1.1.  Consequence.  Risks must be assessed in enough detail to permit decision-makers to judge the consequences to both the support mission and the missions dependent on that support.  The more catastrophic the consequence of contract default, the greater the risk.  For instance, combat mission failure and loss of life are severe consequences, while loss of quality of life (QOL) support services (e.g., loss of dry cleaning or mail services) is not.  Also, loss of support elements that augment or enhance operations in theater during a conflict often have minor impact on combat operations.  For example, loss of host nation support used to control local populations and augment military security at compounds and airfields during a military operation would have limited consequence to combat operations.  Also, loss of forward deployed depot operations performed in theater independent of military operations would have limited impact on combat operations.  Sufficient military force structure should be retained when the risks are high and the consequences catastrophic.  

1.2.  Readiness.  Military commanders are responsible for the readiness of all essential support services in the operating forces, including contract support.  This responsibility is inherently governmental and cannot be transferred to the private sector.  



1.2.1.  The less information the commander has to assess the readiness of contract support elements, the greater the risk.  When conducting risk assessments, the following should be determined:  

· whether readiness reporting (1) is required for in-house performance of the same function or task; (2) can be addressed to the commander’s satisfaction by the contractor under the terms of the contract; and, (3) is critical to the commander’s ability to assess the probability of contract default; and,  
· whether there are records indicating satisfactory performance, unsatisfactory performance, or default by the contractor performing the support service under environmental conditions and threat levels anticipated by the commander.  


1.2.2.  The fewer alternatives the commander has for replacing lost support, the greater the risk.  When conducting a risk assessment, the following should be determined:  

· whether an alternative source of support can be obtained form the private sector in sufficient time.  The higher the number of vendors that can provide the support service, the lower the risk of using contract support.  
· whether an alternative source of support can be obtained from within the Department in sufficient time.  The higher the number of in-house sources (military or civilian) that can perform the support service, the lower the risk of using contract support.  
· whether military or civilian personnel can be trained or retrained in sufficient time to perform the function.  The shorter the required training time, the lower the risk.  

1.3.  Continuity of Operations in Theater.  


1.3.1.  Sustainability.  Contractors that cannot replace employees who are killed, injured, or otherwise lost; rotate personnel to sustain essential services during a protracted conflict; or, replace equipment, supplies, and tools during a conflict as rapidly as the DoD Component considers necessary, represent an inappropriate risk to combat operations.  The higher the ratio of required personnel, equipment, supplies, and tools to total inventory, the greater the risk of using contract support.  


1.3.2.  Surge Capability.  Contractors might be able to perform a function during peacetime but lack the skilled personnel, equipment, facilities, or technology to increase or surge operations during a crisis or war.  Contractors that do not have the capacity (i.e., adequate facilities) or capability (i.e., adequate equipment, tools, or trained personnel) to increase or surge operations to the required operating tempo (OPTEMPO) are a risk to combat operations.  The lower the increase in OPTEMPO required for wartime operations, the lower the risk of using contract support.  


1.3.3.  Responsiveness.  During war, there is always a risk that the level of threat could change unexpectedly and require immediate reformation of support operations.  Manpower managers should consult with military commanders to assess whether separate command and contractual lines of authority would complicate contract negotiations and whether the commander’s lack of direct control over support operations constitutes an inappropriate risk to combat operations.


1.3.4.  Information Assurance.  When conducting risk assessments, military commanders should verify whether contractors in theater can safeguard integral information and information systems.  Commanders should determine whether there is a risk that attack or disruption could delay or prevent the timely delivery of critical services, systems, or supplies and have an adverse impact on military operations.  

1.4.  Maintaining Ready Military Forces.  When assessing support services, manpower managers should identify the number of activities that provide the support and assess the impact that contracting some of the support activities to firms that are non-deployable would have on peacetime and wartime rotation, PERSTEMPO, and wartime operations.  The lower the ratio of deployable support elements to deployed elements, the greater the risk.  Manpower managers shall also verify whether positions in support activities are needed for career progression, wartime assignments, or casualty replacements, and whether contracting the work would impair the personnel community’s ability to maintain a trained and ready workforce.  

1.5.  Operational Success.  Generally, the decision to use DoD civilians and contract labor where there is a high likelihood of exposure to hostile fire is made on an exception basis.  In all cases, risk reduction shall take precedence over cost savings.  No matter how promising in terms of efficiency or improved effectiveness, risk associated with contract support must be objectively assessed in terms of its impact on warfighting capabilities.  Therefore, when proposals are made to contract functions previously performed by operating forces, an assessment of the risk shall be completed prior to undertaking the contract.  


1.5.1.  Risks in Theater.  Manpower authorities shall be guided by Joint Staff and Military Service policies governing the use of civilians or contractors on the battlefield.  



1.5.1.1.  Cross-Utilization of Personnel.  The ability of a unit to sustain combat operations is maximized if personnel can be cross-utilized to perform more than one function.  This is particularly true during high intensity conflicts when combat casualties can degrade the combat capability of the unit.  




1.5.1.1.1.  DoD civilian and contract personnel are non-combatants.  When considering whether a support function should be performed by DoD  civilians or private sector contractors, manpower authorities shall weigh the likelihood of exposure to combat and the effects the presence of non-combatants would have on a commander’s flexibility during a crisis.  




1.5.1.1.2.  Contract personnel shall not be required to perform work that is not covered by the contract (e.g., fire fighting, security, search and rescue, or transportation).  This might prove problematic during crises when unconstrained use of all available personnel is critical to the commander’s ability to reconstitute essential support functions.  Manpower authorities shall consult with military commanders to determine whether the terms of the contract would limit the commander’s flexibility during crises and be an inappropriate risk.  




1.5.1.2.  Liability for Active Duty Service.  Military commanders shall not integrate, in any manner, civilians or contract personnel into the military organization and “Active military service.”  DoD Civilian/Military Review Boards consider several factors when determining whether DoD civilians or contract employees have provided services to the U.S. Armed Forces that would qualify as active military service for Department of Veterans Affairs (VA) benefits as specified in DoD Directive 1000.20, reference (ad).  In general, active duty service is equivalent to active military service based on the extent the participants were under the control of the U.S. Armed Forces in support of a military operation or mission during an armed conflict.  This includes situations where direct control by the military Commander is required for the proper or timely execution of a support function, or military discipline is needed to maintain order.
  A key factor for determining if a support function should be performed by military personnel is whether the continued, proper, and timely execution of the function under combat conditions has to be assured or safeguarded through military authority, discipline, and training.  These functions are military essential and inherently governmental because, during crises, command and execution of the function are non-severable (i.e., the military commander must be present to oversee and direct the operation and the personnel must be trained to ensure a well coordinated, disciplined, and effective response).  



1.5.1.3.  Operational/Logistic Footprint.  Manpower authorities shall verify whether use of civilians or support contractors would increase the size of the operational “footprint” (e.g., increase personnel
 or physical security requirements) or the size of the logistic “footprint” (e.g., for medical, mess, transportation, or supplies) beyond what would be required by military personnel.  Manpower authorities shall consult with military commanders to determine whether additional personnel or increased logistic or physical security requirements, when taken in their entirety, would limit battlefield mobility or undermine the commander’s flexibility in forward areas and adversely effect military operations.  



1.5.1.4.  High-Value Targets.  Manpower authorities shall consult with military commanders to determine whether contracting support functions would reduce the number of CONUS or OCONUS support activities to a point that they would become lucrative, high value targets for sabotage or military attack.  For instance, reliance on a sole source contractor in the U.S. or overseas, or consolidation of civilian and contract support elements in secure compounds in theater during a war could, at some point, become a risk.  




1.5.1.5.  Use of Indigenous Personnel.  Military commanders should verify whether commercial contractors plan to employ indigenous personnel to fulfill contract requirements and the concomitant threat to the security of U.S. personnel (e.g., the use of local workers to construct base defenses during a fluid counter insurgency mission or the use of members of one ethnic group to the exclusion of others during peacekeeping operations).  



1.5.2.  Operation of Weapon Systems Against the Enemy.  To qualify as non-combatants, DoD civilian and contract personnel may not operate weapon systems of any kind against the enemy.  DoD Components shall determine which defense systems qualify as weapon systems for purposes of exempting DoD civilian s and contract personnel from military combat.  



1.5.3.  Security Risks at Military Installations.  DoD manpower authorities shall check with military commanders and security officials to determine whether physical security activities at military installations (1) involve discretionary decisions for actions that will significantly and directly affect the life, liberty, or property of private persons, including the likelihood of the contractor’s need to resort to force in support of a police or judicial function; whether force, especially deadly force, is more likely to be initiated by the contractor or by some other person; and the degree to which force may have to be exercised in public or relatively uncontrolled areas;
 or, (2) require special authorities, such as the power to deputize private persons or use excessive force.  If the circumstances require special authorities, the risks and consequences should be assessed to determine whether a DoD civilian or military detail would be more appropriate.  

2.  DoD Oversight and Control of Government Operations.  The degree of government involvement and expertise necessary to retain sufficient oversight and control of government operations will vary by function and situation depending on such factors as delegation of approval authority, complexity of operation; geographic dispersion of the activity; regulatory guidance; and consequence of default.  The following factors should be considered when conducting risk assessments.  (This list is not all-inclusive and should be expanded to address the specific activity under review.)  


2.1.  Contract Advisory Assistance.  



2.1.1.  Discretionary decisions made by government officials must be based on informed, independent judgments and, as required by Section 6(a)(3) of OFPP Policy Letter 92-1, reference (i), must not be unduly influenced or controlled by private sector contractors who are beyond management controls otherwise applicable to public employees and who might not have objectives in concert with the public’s best interests.  Although a Department official may consider a contractor’s advice when making a decision, the official may not rely solely or so extensively on a contractor’s recommendations that, by so doing, the decision no longer reflects an independent judgment.
  Therefore, DoD Components shall:  

· ensure contract advisory assistance is not used to support a government decision without thorough knowledge and understanding of the work submitted by the contractor and recognition of the need to apply independent judgment in the use of the work products;  

· take steps to ensure that a contractor’s involvement in a project is not so extensive or so far advanced that the DoD staff does not have the ability (sufficient time, information, or resources) to develop and consider options other than those provided by the contractor; and,  

· ensure that contractors do not have undue influence in the final decision to include determining (1) which and how options or recommendations are provided to Defense officials for a final decision; or, (2) which option is recommended to the deciding official as the preferred alternative.  




2.1.2.  To safeguard the government’s authority, when plans and recommendations are developed by a private sector contractor or by joint public-private teams, government personnel alone shall be responsible for a final review, revision, or comment on the product.  Manpower officials shall conduct risk assessments to determine whether there are sufficient knowledgeable government employees available to: 

· maintain sufficient oversight and understanding of the project to determine whether the contractor has met the terms of the contract and provided a complete and objective product; and, 
· review and revise the contractor’s recommendations to the extent necessary to ensure the decision expresses the Department’s views, conforms to its policy, complies with the law, and supports public interests; or, provide alternative points of view or recommendations to the deciding official.  

2.2.  Contract Support Services.  Contractors may provide a support service if (1) the required level of performance or quality of service is specified in the contract in quantifiable and measurable terms and is not left to the discretion of the contractor; and (2) the government retains discretionary authority for final approval of the product or service through a government review or test.  



2.2.1.  Some support services require a level of control and involvement that is inappropriate for a contractual arrangement.  Support services shall not be contracted if oversight, supervisory control, and performance of the function are non-severable because extensive discretionary decision-making is involved.  DoD Components shall conduct risk assessments to verify if the Defense official would have to:  

· constantly address policy issues on matters not covered, or not adequately covered, by directive, instruction, regulation, or other formally approved document;  

· constantly provide guidance on procedural matters of a discretionary nature because the Department does not have established practices or procedures or a clear vision for how to accomplish the required work (such as with research projects where arbitration and judgment are needed to decide the direction the project should take);  

· constantly change how the service is performed to match evolving policy, doctrine, or tactics because the situation is so fluid that revisions are required on a recurring basis (such as with tactical training where military instructors are expected to insert “lessons learned” and stratagems for skill improvements into the course material based on recent experience in the operating forces).  

· supervise the daily activities of the contractor as opposed to reviewing or testing the final product or service; control how the contractor performs the service as opposed to specifying what services are required; and, retain the right to remove contractor employees from the project for other than security or misconduct reasons (e.g., poor performance) as opposed to specifying performance standards (such as with personal services or with time-sensitive projects where short a suspense drives decisions about the scope of work and what can reasonably be accomplished).  

· use more manpower to develop the statement of work; award and execute the contract; and assess the quality of the final product or service, than it would take to perform the service in-house.  


2.2.2.  Some support services involve discretionary decision-making.  However, not all discretionary decision-making is inherently governmental.  For a decision to be inherently governmental it must (1) have the effect of committing the government to a course of action when two or more alternative courses of action exist; and, (2) have a significant consequence to the Department.  DoD officials are responsible for reviewing projects in enough detail to determine the risks and consequences to contracting the service.  As a part of the review, DoD officials shall:  

· conduct risk assessments to determine whether the way the function is performed would result in inappropriate contracting for personal services or affect assignment of liability.  [Note: A personal services contract may affect assignment of liability based on a re-characterization of a contractor as an employee of the government]; and,  

· confer with Component manpower authorities in advance of contracting for support services to verify whether the work is needed for rotation, career progression, or mobilization purposes.  

2.3.  Government Authority and the Appearance of Private Sector Influence.  



2.3.1.  To safeguard the government’s authority, the DoD is required to identify contractors and contractor work products whenever there is a risk that the public, Congress, or other persons outside of the government might confuse them with government officials or with government work products.
  



2.3.2.  The appearance of private sector influence might be enough to bar a contractor’s involvement in certain particularly sensitive activities.  For example, to preclude the appearance of private sector influence, Section 6(c) of OFPP Policy Letter 92-1, reference (i), restricts the government from using contractors to draft congressional testimony; responses to congressional correspondence; or agency responses to audit reports from an Inspector General, the General Accounting Office, or other federal audit entity.  

3.  Intelligence and Security Operations.  The Director, Defense Intelligence Agency, as the designee for the Director of Central Intelligence for DoD risk assessments, determines whether highly sensitive intelligence work can be performed by contractors without an unacceptable risk to national intelligence.  This includes highly sensitive intelligence work prescribed in Executive Order 12333, reference (ae), as required by DoD Instruction 4100.33, reference (ac).  



3.1.  Determinations about highly sensitive security work (such as maintenance and operation of Signals Intelligence (SIGINT), Telecommunications, Computer Security (COMPUSEC), and Communications Security (COMSEC) equipment) also shall be coordinated with the National Security Agency as required by DoD Instruction 4100.33, reference (ac).  



3.2.  If the activity is a security cover for authorized DoD intelligence collection activities abroad (i.e., intended to mask or preclude detection of intelligence operations), the activities shall be (1) coordinated with and (where appropriate) supported by the Director of the Central Intelligence Agency; and (2) to the extent the activity takes place within the United States, coordinated with and (where appropriate) supported by the Director of the Federal Bureau of Investigation as required by Section 431 of title 10, United States Code, reference (f).  
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� Article 45 of the First Geneva Convention, reference (a), states that “[e]ach party to the conflict, acting through its Commanders-in-Chief, shall ensure the detailed execution of the [Geneva] Articles.”  Article 12 of the Third Geneva Convention, reference (b), states that “[p]risoners of war are in the hands of the enemy Power, but not of the individuals or military units who have captured them.  Irrespective of the individual responsibilities that may exist, the Detaining Power is responsible for the treatment given them.”


� The unique nature of the military and its role in defense of the nation was recognized by the Supreme Court, in Parker v. Levy, 417 U.S. 733, 743 (1974): "[T]he military is, by necessity, a specialized society separate from civilian society.  The differences between the military and civilian communities result from the fact that 'it is the primary business of armies and navies to fight or be ready to fight wars should the occasion arise.'  United States ex rel. Toth v. Quarles, 350 U.S. 11, 17, 76 S.Ct. 1, 5, 100 L.Ed. 8 (1955)."  


� Military combat is governed by certain codes of conduct, such as the military rules of engagement and the laws and conventions of war.  


� During an international armed conflict, civilian government and contractor personnel who “accompany, but are not part of, the armed forces,” are given status as noncombatants and are afforded the same protection granted prisoners of war under the Third Geneva Convention, reference (b).  Military combatants are protected under the Hague (1907) and Geneva (1947) Conventions.   


� This does not include weapons issued to DoD civilians, contractors, or medical personnel for self defense as addressed in Article 22 of the First Geneva Convention, reference (a), and DoD Instruction 1400.32, reference (c).  


� See Article 12 of the First Geneva Convention, reference (a).  


� See Article 40 of the First Geneva Convention, reference (a), and Section IV.C.2. of DoD Instruction 1000.1, reference (d).  


� These military medical and religious personnel are retained to attend to the medical and spiritual needs of prisoners of war and may not be compelled to perform other work.  While detained, they are afforded the same protection granted Prisoners of War under the Third Geneva Convention, reference (b).  See Article 33 of the Third Geneva Convention, reference (b), and Articles 12, 15, 28, and 30 of the First Geneva Convention, reference (a).   


� See Article 26 of the First Geneva Convention, reference (a).  


� See Article 24 of the First Geneva Convention, reference (a).  


� Military auxiliary medical personnel are also issued cards and emblems, but only while carrying out medical duties.  They do not qualify for special duties and, if captured, are prisoners of war.  See Articles 25 and 29 of the First Geneva Convention, reference (a).  


� According to Section 5 of Public Law 105-270, reference (h), and Section 5 of the OFPP Policy Letter 92-1, reference (i), a function is “inherently governmental” if it is so intimately related to the public interest as to require performance by Federal Government employees.  Governmental functions normally fall into two categories: (1) the act of governing, i.e., the discretionary exercise of government authority, and (2) monetary transactions and entitlement.  “An inherently governmental action involves, among other things, the interpretation and execution of the laws of the United States so as to: (a) bind the United States to take or not to take some action by contract, policy, regulation, authorization, order, or otherwise; (b) determine, protect and advance its economic, political, territorial, property, or other interests by military or diplomatic action, civil or criminal judiciary proceedings, contract management, or otherwise; (c) significantly affect the life, liberty, or property of private persons; (d) commission, appoint, direct, or control officers or employees of the United States; or (e) exert ultimate control over the acquisition, use, or disposition of the property, real or personal, tangible or intangible, of the United States, including the collection, control, or disbursement of appropriate and other Federal funds.”  


� These Inherently Governmental duties and responsibilities are consistent with the examples provided in OFPP Policy Letter 92-1, reference (i).  


� As provided by Section 5 of Public Law 105-270, reference (h), the term inherently governmental does not normally include: (1) gathering information for or providing advice, opinions, recommendations, or ideas to DoD officials [except if needed to retain control of discretionary decision-making as described the “Guidance for Risk Assessments” at Attachment 2]; or, (2) functions that are primarily ministerial and internal in nature (such as building security, mail operations, operation of cafeterias, housekeeping, facilities operations and maintenance, warehouse operations, motor vehicle fleet management operations, or other routine electrical or mechanical services).  


� Employee utilization of government credit cards for the purchase of office supplies or temporary duty travel does not meet the funds obligation criteria specified here.  


� This does not include first or second line supervision of military personnel or federal employees performing functions that are otherwise subject to private sector competition and performance.  


� “Because of the appearance of private influence with respect to documents that are prepared for Congress or for law enforcement or oversight agencies and that may be particularly sensitive, contractors are not to be used for the drafting of [C]ongressional testimony; responses to [C]ongresional correspondence; or agency responses to audit reports from the Inspector General, the General Accounting Office, or other Federal audit entity.”  See Section 6.(c) of OFPP Policy Letter 92-1, reference (i).  


� Per Section 2399 of title 10, United States Code, reference (f), personnel employed by a contractor responsible for systems development or production may only participate in OT&E of a major defense acquisition program to the extent that it is planned for them to be involved in the operation, maintenance, or support of the system when deployed in combat.  A contractor that has participated (or is participating) in the development, production, or testing of a system for a DoD Component (or for another contractor of the DoD) may not be involved in any way in establishing criteria for data collection, performance assessment, or evaluation activities for OT&E unless the DOT&E determines, in writing, that sufficient steps have been taken to ensure the impartiality of the contractor in providing the services.  


� Individual Mobilization Augmentee (IMA) manpower that augment infrastructure activities, other federal departments, or agencies of the U.S. government, during a mobilization, war, or other emergency are coded I.  


� The accused may be represented by civilian counsel where retained by the accused at no expense to the United States in accordance with Section 838 of title 10, United States Code, reference (f).  


� Since this manpower is justified based on requirements for “military-unique knowledge and experience” that can only be acquired through recent assignments to the operating forces, assignments to the operating forces should become a prerequisite for filling the positions.  


� Current defense policy requires that during OT&E, typical military users operate and maintain test systems and items under conditions that realistically simulate combat stress and peacetime environments if military personnel will be operating and maintaining the systems once they are fielded/deployed.   


� Generally, contract employees (unlike U.S. and foreign national civilian employees and military personnel) are not under the direct supervision of military commanders.  Although a contract could require the employee to comply with the commanding officer’s guidance, the commanding officer has no disciplinary authority over that person.  Aside from barring the employee from certain locations, the commanding officer’s only redress would be to recommend that the contractor fire the employee.  


� There may be differences in the number of personnel due to differences in manpower availability factors.  


� See section 7(b)(4) of OFPP Policy Letter 92-1, reference (i).  


� Determining when and how advisory assistance provided by contractors may be used to support governmental decision-making is often difficult since advisory assistance can often relate to or even involve the inherently governmental tasks they support.  For instance, although a contractor may be asked to develop options for a government decision-maker, or to develop or expand decisions already made by government officials, they may not be given the authority to decide on a course of action for the government.  For example, contractors may develop agency regulations, but may not approve or determine agency policy, such as determining the content and application of regulations.  


� Section 7(g) of OFPP Policy Letter 92-1, reference (i), requires that, “Contractor personnel attending meetings, answering government telephones, and working in other situations where their contractor status is not obvious to third parties must be required to identify themselves as such to avoid creating an impression in the minds of members of the public or the Congress that they are government officials, unless, in the judgment of the agency, no harm can come from failure to identify themselves.  All documents or reports produced by contractors are to be suitably marked as contractor products.”  
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